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PREFACE. 


The  {)urj>i»se  of  this  dictioiiarv  is  to  prcvont.  within  onr-  volume  of  con- 
venient size,  evt-rv  leiral  definition  or  of  lier  appropriate  nintt«-r  w  hieh  is  recj- 
iiisite  to  any  j)rol)ahlc  need  of  tlie  -tmlt  nt  or  tlie  ])raetitionei-.  Tt  is  be- 
lieved that,  on  the  one  hand,  both  convenience  and  econoniy  rcqnire  tliat  a 
work  designed  to  be  primarily  a  dictionary  of  the  law  should  not  exceed  a 
single  volume.  On  the  other  baud,  no  law  dictionary  is  complete  if  it  fails 
to  define  every  word  or  phrase,  ancient  or  modem,  which  the  searcher  may 
reasonably  expect  to  find  therein.  Moreover,  while  a  mere  general  definition 
is  ordinarily  sufficient  as  to  foreign  and  obsolete  terms,  yet  in  respect  to  those 
terms  of  jurisprudence  whi<^  in  themselves  describe  recognized  topics  of  the 
law,  or  are  of  present  interest,  or  are  in  a  formative  state,  a  bare  definition 
is  of  no  particular  value. 

These  topical  terms  the  authors  have  endeavored  to  treat  encyclopedic- 
ally, avoiding  the  comprehensiveness  of  a  treatise  or  commentary,  but  exhibit- 
ing all  the  elements  of  a  subject  in  a  complete  and  logical  manner.  They  real- 
ize that  only  by  those  b/iving  Ipgislative  nutbority  can  definitions  of  snch 
terms  be  framed  which  will  be  in  every  particular  correct,  and,  like  all  writ- 
ers dealing  with  modem  law,  they  can  do  no  move  than  present  the  result 
of  a  critical  examination  of  the  adjudged  cases.  In  addition  to  this,  it  has 
been  the  aim  to  make  the  work  exhaustive  as  a  glossary,  covering  nil  matters 
within  the  research,  not  only  of  the  practitioner  and  the  student  of  tlie  law,  but 
of  the  lay  student  of  ancient  laws  and  history.  The  principal  terms  of  the  Sax 
on,  Norninn,  and  Old  Scotch  law,  and  of  International  and  feudal  law,  with 
many  titles  from  other  foreign  systems,  and  the  great  variety  of  tut  ire  and 
fragmentary  phrases  in  various  languages  to  be  mot  with  in  old  law  books  and 
records,  are  defined  and  explained.  Particular  attention  has  been  given  to  the 
Civil  Law,  long  explanatory  articles  being  devoted  to  the  more  important  Ro- 
man customs  and  institutions. 

There  has  been  considerable  discussion  in  (he  past  as  to  the  propriety 
of  including  in  a  law  dictionary  t(n"ni?  and  jihrases  no  longer  in  current 
tise.  To  the  authors  it  seems  that  a  dicti<»nary  wiiich  does  not  include  such 
terms  fulfills  but  a  small  part  of  its  essential  |iurpnsr'.  The  law  of  the  pres- 
ent day  is  rooted  in  the  antiquities  of  the  English  common  law,  and  that,  in 
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its  turn,  is  inrxt  l  icablv  interwoven  wifli  tlie  law  of  the  civilians.  Xo  qiicsti 
of  law  can  bo  exhaustively  investigated  witlunit  brin^n'n<!;  the  searcher 
cojitact  with  a  nniltitude  of  legal  terms  and  phrases  now  regarded  as  < 
solele.  The  authors  are  unwilling  to  believe  that  the  moilern  tendency  towa 
cf>ditication  and  su})erticial  case-learning  has  progressed  so  far  that  there 
no  longer  a  denmnd  for  the  definitions  and  exphinations  which  will  enal 
the  student  to  trace  the  doctrines  of  the  law  to  their  head-waters,  and  t 
practitioner  to  investigate  particular  questions  with  ecpuil  thoroughness. 

A  <vuisi(lerable  collection  of  the  terms  of  Spanish  law  has  been  insertc 
in  the  belief  that  the  annexation  and  close  political  relation  V>  the  Unit 
States  of  countries  lately  under  Spanish  rule  will  make  a  definition  of  siv 
tenns  desirable  to  the  practitioner. 

The  collection  of  maxims  of  the  law  is  believed  to  be  the  most  oomple 
ever  gi-ren  in  a  single  work.  These  maxims  are  placed  ihroa^iovt  the  book 
their  proper  alphahetical  order. 

While  it  has  been  the  effort  to  make  the  treatment  as  nearly  eadiausti' 
as  possible  within  the  realm  of  the  terms  of  jnrispmdenoe,  this  yery  exhav 
ti^eness  precludes  anj  excursion  bejyond  the  scope  of  a  law  dictionary  propc 
The  so-called  "adjudged  words  and  phrases,"  that  is  to  saj^  the  judicial  i 
terpretation  of  words  having  no  distinctive  legal  mesning,  but  intCTpret< 
solely  in  the  H^t  of  their  context  or  vae  in  particnlar  'Connections,  have  bee 
omitted,  as  have  the  ordinary  terms  of  our  language  having  no  technical  si, 
nificance.  The  te(dmical  terms  of  commerce  and  of  the  stock  exchange  fon 
a  well-defined  exception,  and  it  is  thou^t  that  the  collection  of  these  is  tl 
most  extensive  ever  attempted  in  a  work  of  this  character. 

The  known  and  settled  habits  of  the  profession  in  associating  particulf 
principles  with  certain  terms  have  been  regarded,  and  therefore  the  definitioi 
have,  wherever  practicable,  been  given  under  the  specific  words  deemed  mo 
likely  to  suggest  themselves  to  the  searcher,  instead,  of  bdng  grouped  undc 
some  broad  generic  head.  In  the  interest  of  space,  wmo  few  exoq>ti<nis  t 
this  rule  have  been  made:  (1)  Where  a  word  has  several  forma,  it  is  d« 
fined  under  that  best  known  or  most  correct,  and  from  the  others  a  cross-refei 
enoe  made  to  such  definition.  (2)  Where  the  treatment  of  a  general  hea 
necessarily  includes  the  statement  and  definition  of  a  number  of  terms  ii 
eluded  therein  as  elements  or  classes,  cross-references  are  usually  made  to  sue 
general  head  for  such  definition,  though  in  many  cases  a  brief  definition  i 
given  under  the  specific  title,  and  a  reference  to  the  general  title  for  furtfae 
discussion. 

As  to  the  sources  from  which  the  matter  herein  contained  was  obtained 
the  basis  of  the  work  was  the  edition  of  1867  of  Bouvier's  Law  Diction 
ary,  th(!  original  work  of  "\[r.  Bouvier.  so  far  as  it  was  eonsistont  witl 
the  scope  of  the  present  dictionary,  being  so  far  classic  as  to  be  incapable  c 
improvement,  and  presenting  an  element  of  authority  wdiich  no  new  prodiic 
tion  could  assume.  To  this,  however,  matter  was  added,  more  than  doubling 
the  number  of  terms  defined,  and  developing,  in  the  light  of  modern  author 
ties,  the  discussion  and  deHnitiou  of  modern  terms,  which  have  been  largclj 
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reformulated  by  the  authors.  The  English  dictionaries  of  Sweet,  Whnrtou, 
and  Stroud  have  been  principally  resorted  to  for  the  explanation  of  distinct- 
ively English  terms  and  institutions,  while  for  the  terms  of  ancient  law,  free 
use  has  been  made  of  the  dictionaries  of  Cowell,  Spelman,  and  Jacob,  and  the 
treatises  of  Bracton,  Britten,  Viner,  Coke,  Littleton,  Bacon,  Blackstone,  Chit- 
ty,  Stephen,  and  Maine,  as  well  as  the  American  classics  of  Story,  Greenleaf, 
and  Kent. 

The  terms  of  the  civil  law  are  mainly  derivod  fmm  the  Novels,  Diircst, 
Institutes,  and  Cotle  of  Justinian,  the  Lexicon  of  (  ah  in,  and  the  treatises  of 
Mackold-  V,  Ileinopeius,  and  Potliior.  The  scliohirlv  work  of  Mr.  Burrill  has 
been  irreat  assistance.  In  formuhitinc:  tlie  definitions  of  mwlern  terms, 
reference  has  always  heon  had  to  the  standard  text  Itooks  dealinj:^  with  the  sub- 
joet,  an<l  the  nmnher  of  llu*se  is  too  irreat  for  enumeration,  due  credit  being 
given  in  tlie  body  of  the  work  for  all  definitions  <ierived  from  such  sources. 

The  more  modern  dictionaries  of  -Vnderson.  Abbott.  l>lack,  and  Rapalje  & 
Ijiwrence  have  been  used  for  reference  and  comparison. 

The  materials  collet-ted  would  have  made  two  volumes  of  the  size  of  the 
present  work,  but  by  diligent  revision  and  con(kMisation,  it  is  believed  that  all 
that  was  useful  and  within  Its  scope  has  been  preserved. 

Walter  A.  Siiumaker. 
Geokoe  Fostee  Longsdorf. 

St  Paul,  ^inn.,  November  26,  1901. 
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ABBREVIATIONS 

OF  THE 

LESS-KNOWN  AND  ANCIENT  BOOKS  REFERRED  TO  IN  THIS  WORK. 


Bouv.  Inst.  Bouvier's  Institutes  of  American 
Law. 

liracton.    Brai  ton,  de  Legllnis  et  Consuetu- 

dinibud  Angliae. 
Branch,  Princ   Branch's  Prlnclpla  Legis  et 

Aequitatis. 

Brande.  Brande's  Dictionary  of  Scfenoe,  etc. 
Brissoniiis.  Brlssonlus  de  Verbonim  Signifl- 

catione. 

Britt.    N'oveau  Di<  tioaaii  t  Civil  et  Canon- 

Ique  de  Droit  et  de  I^ratique. 
Brooke,  Abr.   Broo1ce*8  Abridgment. 

Broom,  Li  ,  .    Hioom'.s  Lcm^al  Maxims. 

Brown.  Brown  s  Law  Dictionary  and  Insti- 
tute (1874). 

Burge.  Col.  d  For.  Law.  Burge  on  Colonial 
and  Foreign  l^w. 

Ihirn.  Err.  Lmc.    Burn's  I%ei  If-sia.^tlral  T>aw. 

Burr.  Urit.  Cas.   Burrow's  Settlement  Cases. 

Butler.  Co.  lAtt.  Butler's  Notes  to  Ooke  on 
Littleton. 

Butler,  II or.  Jur.  Butler's  Horae  Jurldlcae. 
Byitk.  Ohs.  Jur.  Rom.  Bynkershoek's  Obser* 

vatloDum  Juris  Roman  Librl. 
BvnH.   iivaett.   Jur.   Pub.  Bjmkersboek'k 

Quaestlonea  Juris  PublicL 

Valv.  Lc.   Calvin!  Lexicon  Juridicum. 
Cat.  temp.  Uardvo.    Cases  tempore  Hard- 
wlcke. 

Ca.9.  temp.  Lee.   Cases  tempore  Lee  (Eng. 

Ecc.) 

Cm.  temp  Talb.   Cases  tempore  Talbot 
CaaHod.  Var.   Cassiodorl  Varianim. 
Chart,  Foreata.  Charta  de  Foresta. 
Clerke,  Prax.  Clerke's  Praxis  Curiae  Admi- 

nUItatls. 
Co.  Entr.  Coke's  Entries. 
Co.  Utt.  Co1<e  on  Littleton. 
Code.  Codex  Justiniani. 
Code  Civ.  Code  Civil. 
Code  TheodOM.  Codex  Tbeodosianus. 
Colq.  Civ.  Law.  Colquhonn  on  Roman  Civil 

Law. 

Coynyn.    Coniyn's  Reports. 
Comyn.  Dip    Comyn's  DiRost. 
Conf.  Chart.  Conflrmatio  Chartarum. 
Coiwa.  del  More.  Consolato  del  Itera^ 
Cooper,  jutt.  intt.  Cooiier's  Justinian's  In- 
stitutes. 


Abbott.  Abbott's  Law  Dictionary  (1879). 
Adamt,  Born.  Ant.  Adams'  Roman  Antiqui- 
ties. 

Ainsuorth,  Lex.  Ainsworth's  Lat.-Ki»u'.  Dic- 
tionary (1837). 

Arg.  Fr.  Merc.  Law.  Argyle's  French  Mer- 
cantile Law. 

Artie.  Cirri.   Articull  Clerl. 

Ardc.  sup.  ("hart.    Artlcnli  super  Chartas. 

Assis.  <h-  Jvrni,    Assises  de  Jerusalem. 

Aul.  Qell.  Auct.  Att.  Auli  Geilil  Noctes  At- 
tirae. 

Ayliffe.  Pcn,'L  Ayllffe's  Pandort. 
Ayhtlc,  Pur.  Ayliffc's  Parergou. 
Asuni,  Mar.  Law,  Azunl's  Maritime  Law. 

liac.  .ibr.  Bacon's  Abridgment. 

Bac.  ila.r.    Bacon's  Maxims. 
I  Bac.  Bead.  Uses.    Bacon's  Reading  oo  tbe 
I    Statute  of  Uaes. 

.  Barr.  Of>.^.  St.  Barrtngton's  Observations  on 

the  Statutes. 
Beatnea,  Olanv.   Bcames'  QIanville. 
Beotoes,  Lex  Merc.  Beawes'  Lex  Mercatorla. 
Bell,  Comm.    Bell's  Commentaries  on  tbe 

Law  of  Scotland. 
Brll.  Diet.    Bell  s  Dii  tionary  of  the  Law  of 
Scotland. 

Ben.  Adm.  Prac.  Benedict's  Admiralty  Prao> 
tice. 

Bci,'.    Honlop's  Reports. 

Btvth.  Jntl.  Kv.  Bentham  s  Rationale  of  Ju- 
dicial Evidence. 

Biret.  Vocab.  Biret's  Vocabttlaire  des  Cinq 
Codes  (1862). 

Ul.  Cdinw.    Blackstone's  CommontarleB. 

Blount.   Blount's  Nomo  Lexicon. 

Bohun,  Cure.  Cane.  Bobun's  Cursus  Cancel- 
lariae. 

Bohuii.  Tv.st.  Leg.  Bobun's  Institutio  Legalis. 
Bontirtti.  Ital.  Diet.  Bonnetti's  Italian  Dlo> 
tionary. 

Bonnier.  E.  de*  Preuve*.  Bonnler's  E.  Trafte 

des  Proiives  (1852). 
Boott:.  IJist.   Boote's  Historical  Treatise  of  a 

Suit  at  Law. 
BoticA.  inst.   Boucher's  Institutes  au  Droit 

Maritime. 

Boui.  P.  Dr.  Com.  Boolay-Paty  Droit  Com- 
mon. 
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Vor[).  Jar.  Van.    Corpus  Juris  Canonlci. 
Corp.  Jur.  Civ.   Corpus  Juris  Civilis. 
Corp.  Jus.  Canon.  Corpus  Juris  Canonlque. 
CoweJl.   Cowell's  Interpreter. 
Oruise,  Dig.  Cruise'*  Digest 

Dadae,   Dalloz.  Dictfonaire  General  et  Rai- 

Bonne  de  Legislation  (1835). 
Done,  Abr.  Dane's  Abridgment. 
Decret.  Chihicb.  ad  L.  Salie.  Decreta  Chllde- 

berti  ad  Legem  Salicam. 
Dial,  de  Scacc.  Dialogus  de  Scaccario. 
Dig.   Digestum  or  Digesta.  The  Digest  or 

Digests  of  Justinian. 
DL^s.  ad  Flet.  Selden'a  Dlaaertatlo  ad  Fle- 

tam. 

Doct.  and  Stud.   Doctor  and  Student 

Doct.  Plar.    Doctrina  Placltaiuli. 
Dovtat.  Civ.  Law.    Donial's  Civil  Law. 
Domat,  Dr.  Pvh.    Domat's  Droit  Publlque. 
Domat.  Liv.  Prel.   Domat's  Livres  du  Droit 
Public. 

Dufr,  tiir.    Dufresnc's  Glossary. 
Dii'i'l  Oiig.  Jur.    Dugdale's  Origliies  Jtiriill- 
( ial''S. 

Durand.  Spec.  Jur.    Durandi  Speculum  Ju- 
ris. 

Bmertg.  TV.  des  Assitr.  Emcrlgon  Trait.>  dts 

Assurances. 
Brsk.  Princ.    Ersliine's  Principles  of  tlie 

Law  of  Scotland. 
Esp.  y.  p.    Esplnassc's  Nisi  Prius  RpportP. 
Esprit  des  Lois.    Montesquieu's   Spirit  of 

Laws. 

Ferriere.  Diet,  de  Jur.   Ferriere's  Dictionary 

of  Jurippruclpnce. 
Feud.  Lib.   Feudorum  Libri  or  Liber. 
Fitzh.  Xot.  Brev.  Fitzlierbert's  Natura  Bre- 

viam. 

FMa.    Pleta,  sen  Conimentarius  Juris  Ang- 
lic!. 

Fteury.  Hist.    Fleury's  History  of  the  Ori 
gin  of  French  Laws  (1724). 

Flor.  Wigorn.  Plorpntlus  Wlgomensls,  Flor- 
ence of  Worcester. 

FocUj:  Dr>,,t  In!  Princ.  Fbellz.  Droit  Inter- 
national Prive. 

ForiRvI.  Solen.   Fbnnulae  Solrames. 

Fortrftr.  dc  I.      ingl.  Fortescue  de  Laadi 
bus  Legum  Angliae. 

Froncie.  Max.  Frands'  Maxims. 


<7a{ii«,  /nsf.  Cteftts*  Institutes. 

Gihh  Rn>r      ,     0 ibbon's  Declloe  aod  Fall 

of  the  RorrKin  Krnpire. 
Oihs.  Coflr.    Ciibson's  Codex. 
Gilb.  For.  Rom.  Qiltwrt's  Forum  Romauum. 
Gtanv.    Olanville.  de  Legibus  et  Oonsuetu- 

.llnlhus  Repni  .^nKliac. 
Go't'Aiih.  Kfr.  Law.     (Jodolphin's  Kcclesias- 
ti<al  Law. 

Oodolph.  Orph.  Leg.   Oodolphin's  Orphan's 
Legacy. 

Grand  cmist.  Norm.   Grand  Coustumier  of 

Nonnandy. 
Grrg.  Turon.   Orepory  of  Tours. 
Orot.  de  Aequit.  Grotlus  de  Aequitate. 
Orotivt  de  Jure  BettL  Orotfns  de  Jure  Belli 

ac  Ppr!?. 

Qityot.  Inst.  Feod.    Guyot's  Institutes  Feo- 
dales. 


Halifax,  Anal.    Halifax'  Analysis  of  the  Ro- 
man Civil  Law. 
Halk.  Tech.  Terms.   Halkerston's  Technical 

Terms  of  tho  Law. 
Iionjr.  ('',.  Lr:.    Hargrave's  Notes  to  Coke 

on  Littleton. 
Heath,  Mar.  Heath's  Ifaxlms. 
Hcinec.  Etem.  Jur.  Camb.    Helneccii  Eie* 

nirnta  .Turi«  Cambialis. 
\H<  !.  '  <■.  KUw.  Jur.  Civ.  Helneccii  Elemen- 
,    U  Juris  Civilis. 

;  Hincmar.  EpM.  Hincmari  Epistolae. 

Hnlfhnusr.    TToUhouse's  T^aw  Dictionary. 
Hotorn.  in  W  rb.  t'l  ud.    Hotonianniis  de  Ver- 
bis Fiijilalibu.s. 
Houard,  Ang.  Sax.  Laws.    Houard's  Anglo- 
I    Saxon  Laws. 
\Hov.  Ann.    Hovcden".s  .Annals. 
!  Hnir.  St.  Tr.    Howell's  State  Trials. 
Huh.  I'raii.  Jur.  Civ.  Hubsri  Praeleetlones 

Juris  Civilis. 
HugOt  Hitt.  Dr.  Bom.  Hugo's  History  Druit 
Ronaltt. 

intjuJi.h.    //isr   Croyt.   Ingulphi  HlBtorta 

Croylandiae. 
fnst.  Institutes  of  Justinian. 

!nf  t.    Institutes  of  Lord  Coke. 
Inst.  Cler,   Instructor  Clericalis. 
Irving,  Civ.  Law.  tnrlng's  Civil  Law. 

Jacob.  Jacob's  Law  Dictionary. 

Joniaiid.  de  Beb.  Get.  Jomandes  de  Rebus 

Geticls. 

Jul.  Frontin.  JnUus  Fronttnus. 

Kavfm.  Mackeld.  Civ.  Law.  Kaufmann's  Edi- 
tion nf  >!arkGldey"s  Civil  Law. 

Kt  lhaiii.    Kclham's  Norman  Diclionary. 

Kvnnett.    Konnett's  Glossary. 

h'cnncft.  Par.  Ant.  Kennett's  Parochial  An* 
tiquities. 

h'ilih.  CtK.    Kitcbin  on  '^nnrts. 

Klaber,  Dr.  des  Genu.  Klubii's  Droit  des 
Oens. 

L.  Alum.    Law  of  the  .Alemanni. 
Ij.  Baiitar.  or  linior.    I. aw  nf  tb.<'  liavaHanS. 
L.  Ripuar.   Law  of  the  Rlpuarians. 
L.  Salic.  Salic  I.aw. 
/yoir  Fr.  Did.   Law  French  D'ctlonary. 
Law  Lat.  Di  I     Law  Latin  Dictionary. 
LL.  Alurrdi     F.aws  of  .Mfrcd. 
LL.  Atheist.    Laws  of  Athelstan. 
LL.  Burgund.   \av8  of  the  Burgundians. 
Lfj.  Cnnvli  R.    Laws  of  Kitm  ('aniitf. 
!J>   !'dw.  Conf.    Laws  of  Eilwurd  thv  Con- 
fi'ssor. 

LL.  Qui.  Cnnq.  Laws  of  William  the  Con- 
queror. 

LL  H'-n.  I    r.aws  of  H'^nry  I. 

LL.  Ihifv.    Laws  of  Ina. 

///;.  I.<)i\ij(d>-iid.    l  aws  of  the  Lonil)atil?. 

LL.  Malcolm.  H.  Scot.  Laws  of  Malcolm. 
King  of  Scotland. 

Lf.    \<apnlil      Laws  of  Nan1<^P. 

LL   Wiscf/nlhor.    Law.-*  of  the  Visisjoths. 

LL.  M'm.  Noth.  lAws  of  William  the  Bas- 
tard. 

Lamb.  Arehaion.  Lambard's  Archalnnomia. 

Tjavrit,  Lin-n.    Lanibard  s  Mlrf  nan  ha. 
Lamb.  Exphc.    LambarU'K  Kxpiication. 
Las  Partida*.  Las  Slete  Partidas. 
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Lec.  Elm.    Leoon's  Bl«ni«Btalns  du  Droit 

Civile. 

Lib.  Feud.    Llbri  Feudorum;  the  Books  of 

Feuds. 
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(1)  A  PRIORI 


A 


A. 


 In  Latin  Phrases.  A  preposition,  de- 
noting from,  by,  in.  on,  of.  at. 

 In  French  Phrases.   A  prepoaltlon, de- 

notiag  of.  at,  to,  for.  In,  with. 

——In  Citation  of  Reported  Deelsiona. 
Usod  for  nffrrtxtiK  hrrniis/  in  some  law  rfr 
pons.    See  Abb.  Prac.  (N.  Y.;  O.  S.) 

 In  Roman  Criminal  Law.   The  judges 

were  furnished  with  small  tables  covered 
with  wax.  and  each  one  inscribed  on  it  the 
Initial  letter  of  iiis  vote.  A."  (tlie  initial 
letter  of  abMolm)  when  lie  voted  to  al>solve 
the  party  on  trial;  •  c. "  (the  initial  letter  of 
ctmdrmHO)  when  he  was  for  condemnation; 
and  "N.  L."  (the  initial  b-ttcrs  of  mm  luiutl) 
wii.  ii  tiu'  matter  did  not  appear  dearly, 
and  he  desired  a  new  argument. 

In  Roman  Elections.  It  was  used  In 
elections  as  the  initial  letter  of  nnfit/u;  (for 
the  old  law),  being  a  vote  against  the  pro- 
posHil  law;  an  affirmative  vote  beinff  in- 
dicated by  "U.  R."  iut  rogas.  as  you  pro- 
pose). 

 Among  the  Puritans.    An  "A"  of  rfd 

cloth  was  hung  upon  the  dress  of  a  con- 
victed adulteress. 

A  CANCELLIS  (Law  Lat)  A  chancellor. 
See  "Chancellor." 

A  COELO  USQUE  AD  CENTRUM  that.) 
From  the  heavons  to  the  f  fiitcr  of  fb<'  <'artb. 

A  COMMUNI  OBSERVANTIA  NON  EST 
recedendum.  There  •  should  he  no  depart- 
ure from  common  observance  (or  usage). 
Co.  Litt.  ISC;  WIngafo.  Max.  20?,;  2  Coke,  74. 

A  CONSILilS  (LaL  vumilium,  advice).  A 
counsellor.  The  term  Is  used  In  the  civil 

law  by  some  writers  Instead  of  O  rtsponiU. 

Spf'lman.  voc.  ".Vpocrisiarius." 

A  DATU,  or  A  DATO  (Law  Lat)  From 
the  date.  2  Salk.  413:  Cro.  Jae.  135. 

 A  Die  Datus.    From  the  day  of  the 

date.  2  Salk.  413;  2  Crabb.  Real  Prop.  p. 
24S.  ;  1  Ld,  Raym.  84.  480;  2  Ld. 

Raym.  1242. 

A  OlGNIORi  FIERI  DEBET  DENOMI- 
natio  et  resolutio.    The  denomination  and 

«\xi>;aii;iti(iii  of  a  person  or  thing  ought  to 
be  derived  from  the  more  worthy.  Wlngate, 
Max.  265;  Eleta,  lib.  4,  c.  10.  S  12. 

A  FORFAIT  erSANS  OAR ANTIE(Pr.)  A 

phrase  used  in  the  indorsement  of  nego- 
tiable instruments;  substantially  the  same 
as  *'wlthout  recourse." 

A  FORTIORI.  By  (or  from)  the  stronger 

reason.  Applied  to  the  argument  that,  be- 
cause of  the  concession  or  establishment  of 
a  given  proposition,  another  included  III  It 
is  by  the  greater  reason  true. 


A  GRATIA.  By  grace;  not  of  right.  Also 
written  m  gratiQ. 

A  LATERE  (Lat.  //////.s.  side). 

 In  Respect  to  Property  Rights,  fl)  Col- 
lateral. Used  In  this  sense  In  speaking  of 
the  succession  to  propcrtx  .  I!i  acton.  20b, 
62b.    (2)  Without  right.    Urai  ton.  42b. 

 In  Ecclesiastical  Law.   Apostolic.  A 

legate  a  tatrn  \n  one  having  full  powers  tf) 
represent  the  pope  as  if  he  were  presenL 
I  Ott  Cause;  4  Bl.  Comm.  806. 

A  LIBELLIS  (Law  Lat.)  An  ofHcer  who 
had  charge  of  the  liMli  or  petitions  ad- 
I  dressed  to  the  sovereign.   Calv.  Lex. 

A  name  .sometimes  given  to  a  chancellor 
(ctinrellariiis)  in  the  early  history  of  that 
office,  speiman.  VOC.  "Cancellarfus."  See 
"ChanceUor." 

A  L'lMPOSSIBLE   NUL   N'EST  TENU. 

No  one  Is  l)ound  to  do  what  is  impossible. 

A  IV1ANIBUS  (Law  Lat.)  An  officer  who 
wrote  for  the  emperor:  one  whose  hand 
imuHm}  was  used  for  writing;  an  amanu- 
ensis.  Calv.  Lex. 

A  ME  (Lat.  rtin,  I).  .\  term  denoting,  in 
the  feudal  law,  direct  tenure  of  the  superior 
lord.   2  Bell,  H.  L.  Sc.  133. 

To  withhold  a  Hie  (from  me)  is  to  obtain 
possession  of  my  property  unjustly.  Calv. 

Lex. 

To  pay  a  me,  is  to  pay  from  my  money. 

A  MEN8A  ET  THORO.  See  "Divorce." 

A  NON  P088B  AD  NON  E88E  8EQUITUR 
argumentum  neeessarie  negative  licet  non 
affirmstlve.  From  Impossibility  to  nonexist- 
enr  e,  the  inference  follows  neeess:irily  in 
the  negative,  though  not  in  the  affirmative. 
Hob.  33$b. 

A  PIRATI8  AUT  LATR0NIBU8  CAPTI 

liberi  permanent.  Those  captured  by  pirates 
or  robbers  remain  free.  Dig.  49.  15.  19.  2; 
Grotlus  de  Jure  Belli,  lib.  3.  c.  8.  I  1. 

A  PIRATIS  ET  LATRONIBUS  CAPTA 
dominium  non  mutant.  Things  captured  by 
pirates  and  robbers  do  not  change  owners 

ship.    1  Kent.  Pomm.  108,  184  ;  2  Woodde- 

son,  I^ect.  '2')S.  -JSH. 

A  POSTERIORI  (Lat.  by  the  later  reason). 
In  logic.  An  argument  proceeding  from  ef- 
fects to  (au.'^es. 

A  PRENDRE  (Fr.  to  take,  to  seize). 
Rightfully  taken  from  the  soil.  6  Adol.  tt 

K.  7fi4;  Nev.  &  P.  172;  4  Pick.  (Mass.)  146. 

See  "Profit  a  Prendre." 

A  PRIORI  (I..aL  by  the  prior  reason).  In 
logic.  An  argument  proceeding  from  causes 
to  effects. 
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A  QUO 


(2) 


AB IRATO 


A  QUO  (Lat.)   From  which. 

 Terminira  a  Quo.  Th«  point  from 

whi'  Ji  distance  is  reckoned. 

 Court  a  Qua.   The  court  from  which  a 

canao  is  removed. 

Judge  a  Quo.   The  Judge  of  such  court. 

Ad  Quern.   To  which;  the  correlative. 

A  RENORE  (Fr.  to  render,  to  yield). 
Which  are  to  be  paM  or  yielded.  Profits  a 
rrti'h  r  rnrnprohendroitaaadserylceai  Ham- 

iiioiKl.  X,  I".  li>-2. 

A  RE8CRIPTI8  VALET  ARQUMENTUM. 
An  argument  from  reacrlpta  (I.  0.,  original 
writs  In  the  reglater)  is  valid. 

A  RESPON8I8  (Law  Lat)  In  ecclesias- 
tlcai  law.  One  whose  office  it  was  to  give 
or  convey  answers:  otherwise  termed  re- 
tpousalis  and  oitorrisidrius.  One  who,  bcinK 
oonsolted  on  ecclesiastical  matters,  gave  an- 
swers, counsel,  or  advice;  otherwise  termed 
a  eoNsffffo.  Spelman,  voc.  "Apocrlslarius." 

A  RETRO  (Lat)  In  arrear.  Fleta»  lib. 

8.  c.  65,  i  2. 

A  RUBRO  AD  NIGRUM  (Lat.  from  red  to 
black).  An  a  rule  of  iaterprt'tation,  to  refer 
from  the  (red)  title  or  rubric  to  the  (black) 
body  of  the  statute.  It  was  anciently  the 
custom  to  print  statutes  In  this  manner. 
Brsk.  Inst  1. 1.  49. 

A  8UMM0  REMEOlO  AO  INFERIOREM 

actionem  non  habetur  regressus  neque  aux- 

illum.  From  the  highest  remedy  to  an  infe- 
rior action  there  is  no  ri-tuni  or  assistance. 
Fleto.  lib.  6,  c  1;  Bractoo,  lU4a,  112b;  3 
Sharswood,  Bl.  Comm.  198, 194. 

A  TEMPORE  CUJU8  CONTRARII  ME- 

moria  non  existet.  From  time  of  which 
memory  to  tho  ronti  ary  docs  not  exist. 

A  TERME  (Law  Fr.)    For  a  term. 

A  Terme  de  sa  Vie.   For  the  term  of 
his  life.    Y.  B.  T.  1  Bdw.  IL  16;   Y.  B.  M. 

a  Edw.  II.  nr..  57. 

 A  Terme  Que  Passe  Est.    For  a  term 

which  is  past.    Y.  B.  M.  4  Edw.  ilL  69. 

A  TORT  (Law  Fr.)  Of  or  by  wrong; 
wrongfully.  De  art  airrg  a  tort  pri»,  ot  his 
boa.sts  wrongfully  taken.  T.  B.  M.  8  Hen. 

VI.  20. 

A  TOUT  LA  COMMUNE  D'ENQLETERRE. 
To  all  the  people  of  England.  St  Artlcull 
sup.  Ohartas,  r.  1. 

A  VERBIS  LEGIS  NON  EST  RECEDEN- 
dum.  From  the  words  of  the  law  there 
Should  be  no  d^Murture.  Kroom.  Leg.  Max. 
(3d  Tendon  Bd.)  665;  Wlngate,  Max.  26;  6 

Cokf,  119. 

A  VINCULO  MATRIMONU.  See  "Di- 
vorce." 

AB.   In  Latin  phrases.   A  preposition  hav- 

ins  the  same  signiflcanre  as  "A"  (q.  v.) 
"A"  is  used  before  words  beginning  with 


consonants,  and  "Ab"  before  those  begin- 
ning with  vowels. 

AB  ABU8U  AD  U8UM  NON  VALET  CON- 
sequentia.  A  conclusion  as  to  tlif  nsf  of  a 
thing  from  its  abuse  is  invalid.  Broom,  Leg. 
Max.  17. 

AB  ACTI8  (Lat  actus,  an  act).  A  notary; 

one  who  takf's  down  words  as  they  are 
spoken:  a.  name  anciently  applied  to  Uie 
chancellor.  Du  Cange,  "Acta;"  Spelman, 
voc.  "Cancellarius."    See  "Chancellor." 

A  reporter  who  took  down  the  decisions 
or  aeia  of  th«  oovrt  aa  they  wera  glvan. 

AB  AGENDO.  Disabled;  unable  to  act 

AB  ANTE  (Lat  ante,  before).  In  advance. 

AB  ANTECEOENTE  (Lat  oiiffeed^).  Be- 
forehand. 5  Mavle  ft  8.  110. 

AB  ANTIQUO  (Lat)   Of  old. 

AB  ASSUETIB  NON  FIT  INJURIA.  No 
injury  is  done  by  things  long  acquiesced  In. 
Jenk.  Cent  Cte.  Introd.  vlU. 

AB  EPI8TOLIS  (Lat.)  An  officer  having 
charge  of  the  correspondence  (cpistolav)  of 
his  superior  or  sovereign;  a  secretary. 
Calv.  Lex. 

AB  EXTRA  (Lat  «s<rs,  beyond,  withoat). 
From  withoat.  14  Mass.  16L 

AB  INCONVENIENTI  (Lat.  imonvcntrns) , 
From  hardship;  from  what  is  inconvenient 
An  argument  ab  inconcenietUi  is  an  argunent 
drawn  from  the  hardship  of  the  eaae. 

AB  INITIO  I  Lat.  !>(t7f»/;/i, beginning).  From 
the  beginning;  entirely;  as  to  all  the  acts 
done;  in  the  incepUahi.  An  estate  may  be 
said  to  be  good,  an  agreement  to  be  void, 
an  act  to  be  unlawful,  a  trespass  to  have 
existed,  ah  initio.  Plowd.  6a;  11  East.  :595; 
10  Johns.  (N.  Y.)  253,  368;  1  Bl.  Comm.  440. 

Before.  Contrasted  In  this  sense  with  m 
post  facto  (2  Bl.  Comm.  308),  or  With  ^feo- 
(Calv.  Lex.  voc.  "Inilium"). 

AB  INITIO  MUNOI  (Lat.)  From  the  be- 
ginning of  the  world. 

AB  INTEBTAT.  IntsaUte.  2  Lower  Can. 

219. 

AB  INTESTATO  (Lat  tcstnlus.  having 
made  a  will).  From  an  intestate.  Used  both 
in  the  common  and  <  ivll  law  tO  donotO  an 
inheritance  derived  from  an  ancestor  who 
died  without  making  a  wilL  2  Bl.  Comm. 
490;  Story.  Confl.  Lawa.  480. 

AB  INVITO  (Lat  UwUmm).  UnwUUngly. 

See  "In  Invltum." 

AB  IRATO  (Lat  irattu,  an  angry  man). 
By  one  who  Is  angry  A  devise  or  gift  made 
by  a  man  advarscly  to  the  interests  of  hia 
heirsi  on  account  of  anger  or  hatred  against 
thflm.  Is  said  to  be  made  ab  iraio.  A  suit  to 
set  aside  Ruch  a  will  is  called  an  action  06 
irato.    Merlin,  Kepert 


d  by  Google 


AB  OL.IM 


(3) 


ABATEMENT 


ABOLIM  (LAwLat)  Of  Old.  SBLGomm. 

ABACTOR  (Lat.  ntj  and  ai/cre,  to  lead 
away).  One  who  stole  «  attU'  in  herds.  Ja- 
cob. Abiyciiff  (q.  r.J  was  the  term  more  com* 
monly  used  to  denote  such  an  offender. 

ABADENGO.  In  Spanish  law.  Lands, 
towns,  and  villages  belonging  to  an  abbot, 
and  under  his  jurisdi<  tioii.  A'l  lands  be- 
longing to  ecclesiastical  corporations,  and  as 
sttch  exempt  from  taxation.  Bscrtche,  Die. 
Raz.  Lands  of  this  kind  were  usually  held 
in  mortmain,  and  hence  a  law  was  enacted 
declaring  that  no  land  liable  to  taxation 
could  be  given  to  ecclesiastical  institutions 
rmtenito  mm  ptue  a  aladmtgot"  which 
Ib  ropeatedly  Inslstod  on. 

ABALIENATIO  (Lat.  aliriKitio).  The  most 
complete  method  of  transferring  lands,  used 
ftmong  the  Romani.  It  could  take  place 
only  hetween  Roman  cttlaens.  CalT.  Lex. 

ABANDONEE.  A  party  to  whom  a  right 
or  property  is  abandoned  or  relinquished  by 
another.   Applied  to  the  foanrers  of  TeBsels 

and  rarL-n.'s.  Lord  Ellenborough,  C.  J.,  5 
Maule  ic  a.  82;  Abbott,  J.,  Id.  87;  Holroyd, 
J.,  Id.  89. 

ABANDONMENT.  ReUnqulshment;  aar- 
mider;  desertion;  waiver. 

Of  Property.  The  relinquishment  of 
property  or  right  with  intent  not  to  recdaim 
the  same.  It  implies  a  relinquishment  to 
the  public  generally,  or  to  the  next  comer; 
a  surrender  to  a  particular  person  not  being 
an  abandonment.  11  Cal.  363.  To  consti- 
tute an  abandonment  there  must  be  (1)  an 
intent  to  abandon  (21  Cal.  291;  49  Minn. 
148;  49  N.  Y.  346).  and  (2)  an  unequivocal 
act  of  abandonment  (77  N.  C.  186;  42  Conn. 
877;  116  Mo.  123).  Mere  nonuser  is  not  suf- 
ficient (61  Mo.  178;  16  N.  H.  412);  but 
abandonm<^nt  may  be  presumed  from  long- 
continued  nonuser  14."?  Pa.  St.  427;  34  Me. 
394). 

I  ■  Of  Invention.  Either  a  relinquishing 
of  a  contemplated  invention  before  It  Is  per- 
fected, or  a  permitting  of  the  use  of  an 
invention  by  the  public,  constitutes  an 
abandonment  of  the  invention  to  the  pvbllc, 
and  prevents  the  inventor  from  enforcing! 
any  exclusive  claim  to  the  same.  4  Fish. 
Pat  Cas.  (U.  S.)  300. 

 Of  Duties.   The  willful  and  unauthor- 

izftl  desertion  or  forsaking  of  a  duty,  as 
a  (ontratt  or  a  service,  or  of  a  person  as! 
to  whom  the  abandoner  Is  charged  with  a 
duty,  as  of  a  child  by  its  parents,  or  of  a 
wife  by  her  husband.  In  case  of  abandon- 
ment of  domestic  relations,  an  intent  to 
catii-e  a  permanent  separation  la  neceaaary. 
See  "Desertion." 

 ^To  Underwriters.  The  rlfht  of  an  In- 
sured, who  has  suffered  a  loss,  to  relinquish 
the  residue  to  the  underwriters,  and  claim 
for  a  total  loss,  though  the  Insured  property 
is  capable  of  recovery  and  repair.  This 
right  is  confloed  to  marine  insurance,  un- 


leaa  specially  given  by  the  policy.  May,  Ina. 
9  421. 

 For  Torts.   The  ancient  right  of  the 

owner  (if  an  animal  or  of  a  slave  whieh  had 
committed  an  injury  for  wliich  the  owner 
was  civilly  liable  to  surrender  it  to  the 

injured  person  in  satisfaction.  The  doctrine 
has  been  applied  to  vesscds,  and  autliorizes 
the  owner  to  surrender  the  vessel  in  satis- 
faction of  a  debt  contracted  by  the  master. 
By  Rev.  St.  U.  S.  S  4286.  the  right  to  sur- 
render a  vessel  and  exonerate  the  owner 
from  personal  liability  was  extended  to  dam- 
ages by  coUlalcm. 

ABANDUN,  or  ABANDUM.  Anything  8e> 
questered,  proscribed,  or  abandoned.  Aban- 
don, i.  in  bfinnum  rrs  mhm.  a  thing  banned 
or  denf)mi<t'd  as  forfeited  or  lost;  whenre 
to  abandon,  desert,  or  forsake,  as  lost  and 
gone.  Gowetl.  Pasquler  thinks  It  a  coali- 
tion of  'I  f«ni  iJonitrr,  to  give  up  to  a  prescrip- 
tion, in  whieh  sense  it  signifies  the  ban  of 
the  empire.  Wharton. 

ABARNARE  (Lat.)  To  diteover  and  dla- 
j  close  to  a  magistrate  any  secret  crime. 

Leges  Canutl,  c.  10. 

ABATAMENTUM  (I.At.  abatarc).  An  en- 
try by  interposition.  CSo.  liitt.  277.  An  abate* 

ment.    Yelv.  151. 

I    ABATARE.  To  abate.   Yelv.  151. 

ABATEMENT  (FY.  afmtire.  Law  Fr.atofer, 

signifying  to  throw  down). 

 In  Practice.  A  suspension  of  all  pro- 
ceedings in  a  suit,  from  the  ^ant  of  proper 
parties  capable  of  proceeding  therein,  as  on 

the  death  of  a  party  pending  the  suit.  2 

Paige  (N.  Y.)  211. 

In  modem  practice  the  term  signifies  gen- 
erally the  suspension  of  a  suit  by  any  mat- 
ter arising  after  its  commencement. 

Abatement  in  chancery  differs  from  an 
abatement  at  law  in  this:  That  in  the  lat- 
ter the  action  is  entirely  dead,  and  cannot 
be  revived  in  the  absence  of  statute  (3  BI. 
Comm.  168).  but  in  the  former  the  right  to 
proceed  is  mertdy  suspended,  and  may  be 
revived  by  a  supplemental  bill  in  the  nature 
of  a  bill  of  revivor  (21  N.  H.  246;  Story.  Bq. 
Pi.  S  354:  Mitf.  Eq.  PI.  [by  Jeremy]  57). 

 In  Pleading.  The  overthrow  of  an  ac- 
tion <  aiised  by  the  defendant  pleading  some 
matter  of  fact  tending  to  impeach  the  cor- 
rectness of  the  writ  or  declaration,  and 
which  defeats  the  action  for  the  present,  but 
does  not  debar  the  plaintiff  from  recom- 
menf  ing  it  in  a  better  way.  Steph.  PI.  47; 
3  Bl.  Comm.  168;  1  Chit.  PI.  (6th  London 
Ed.)  446;  Oould.  PI.  c.  6.  S  6B. 

It  has  been  applied  rather  inappropriately 
as  a  generic  term  to  all  pleas  of  a  dilatory 
nature;  whereas  the  word  •'dilatory  "  would 
seem  to  be  the  more  proper  generic  term, 
and  the  word  "abatement"  applicable  to  a 
certain  portion  of  dilatory  pleas.  Comyn. 
Dig.  "Abatement  ' (IJ> ;  1  Chit.  Pi.  (6th  Txin- 
don  Ed.)  440:  Gould,  PI.  c.  5,  5  65.  in  this 
general  sense  it  has  been  used  to  include 
pleas  to  the  Jurisdiction  of  the  court 
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ABDUCTION 


 In  Contracts.  A  reduction  made  by  the 

creditor  for  the  prompt  payment  of  a  debt 
due  by  the  payer  or  debtor.    Weskett.  Ina.  7. 

 Of  Customs   Duties.     The  deduction 

Crom,  or  the  refunding  of,  duties  sometimes 
made  at  the  eastom  honse.on  account  of  dam* 
ag*^s  r«>(  (>ivrd  by  floods  during  importation 
or  while  in  store.  Ht>e  Act  Cong.  March  2, 
1799,  §  52:  1  Story,  v.  s.  Laws,  617;  An- 
drews, Rev.  Laws.  §8  113*  162. 

 <>f  Legacies.  The  redaction  of  a  leg- 
acy. Rfin'ral  or  .specific,  on  account  of  the  in- 
sufficiency of  tlie  estate  of  the  testator  to  pay 
his  debts  and  legacies.  When  the  estate  of 
a  testator  is  insuflicifMit  to  pay  both  debts 
and  b  i:a(  :hs.  it  is  the  rule  that  the  general 
legacies  must  abate  proportionably  to  an 
amount  sufficient  to  pay  the  debts.  See 
"Ademption." 

 Of  Nuisances.    The  prostration  or  re- 
moval of  a  nuisance,  whether  by  action,  or  i 
summarily  by  an  indivldnaL  S  BL  Comm.  | 
5.  See  "Nuisance." 

 Of  Taxes.  A  diminution  or  decrease  In 

the  amount  of  tax  imposed  upon  any  person. 
The  provisions  for  securing  this  abatement 
are  entirely  matters  of  statute  regulation  (5 
Gray  [Mass.!  365;  4  R.  I.  ^\%\  30  Pa.  St. 
227;  18  Ark.  380;  18  111.  312),  and  vary  in 
the  different  states. 

ABATEMENT  OF  FREEHOLD.  A  wrong, 
ful  entry  by  a  stranger  on  lands  of  a 
decedent  before  the  heir  or  derlsee  has 

taken  possession.  3  Bl.  Comm.  167.  See. 
also.  '.Vniotion : ■'  "Intrusion;"  "Disseisin." 

ABATOR.  One  who  abates  or  destroys  a 
nuisance. 

One  who,  having  no  right  of  entry,  gets 
possession  of  the  freehold  to  the  prejudice 
of  an  heir  or  devisee,  aft(^r  ttic  time  when 
the  ancestor  died,  and  before  the  heir  or 
devisee  enters.  Lltt  %  397;  Perk,  ft  383  ;  2 
Prcst.  Abstr.  296.  300.  See  Adams,  BSJ.  43; 
1  Washb.  Real  Prop.  225. 

ABATUDA.  Anything  diminished;  as.  mo- 
nefo  atafwts,  which  is  money  dipped  or  di- 
minished In  valne.  Ck>weU. 

ABBACY.  The  government  of  a  religions 
house,  and  the  revenues  thereof,  subject  to 
an  abbot,  as  a  bishopric  Is  to  a  bishop.  Cow- 
ell. 

ABBREVIATE.    In   Scotch  law.    An  ab- 

strad.    Er.^^k.  Iii.si.  t-k.  2.  tit.  12.  §  43. 

ABBREVIATE  OF  ADJUDICATION.  In 
Scotch  law.   The  recorded  abstract  of  an 

adjudication  (7.  r.) 

ABBREVIATIO  PLACITORUM.  An  ab- 
Htrud  of  ancient  Judicial  records,  prior  to 
the  Year  Books.  See  Staph.  PL  (7th  Bd.) 

410. 

ABBREVIATION.  A  shortened  form  of  a 
word  obtained  by  the  omission  of  one  or 

more  letters  or  syllables  from  the  middle 
or  end  of  the  word. 

The  abbrSfvlatlons  in  common  use  in  mod- 
em times  consist  of  the  initial  letter  or 


letters,  syllable  or  syllables,  of  the  word. 
Anciently,  also,  contracted  forma  of  words, 
obtained  by  the  omission  of  letters  Inter- 
nietiiate  ttctwccn  the  initial  and  final  let- 
ters, were  much  in  use  These  latter  forms 
are  now  more  commonly  designated  by  the 
term  "contraction."  .Abbreviations  are  of 
frequent  use  in  referring  to  text  books,  re- 
ports, etc.,  and  In  indicating  dates,  but 
should  be  yery  sparingly  employed,  if  at 
all.  In  formal  and  Important  legal  docu- 
ments?. See  \  Car.  &  P.  ;  0  Coke,  4S.  No 
part  of  an  indictment  should  contain  any 
abbreviations  except  In  cases  where  a  fao 
.simile  of  a  written  instrument  Is  necessary 
to  be  set  out.  1  East.  180.  note.  The  va- 
riety and  number  of  al)l)rt'\iations  is  as 
nearly  illimitable  as  the  ingenuity  of  man 
can  make  them,  and  the  adTantages  arising 
from  their  use  are.  to  n  great  extent,  coun- 
terbalanced b3'  the  ambiguity  and  uncer- 
tainty resulting  from  the  usually  Inconsid- 
erate selection  which  is  made. 

ABBREVIATIONUM  ILLE  NUMERUS  ET 
sensus  accipiendus  est,  ut  concessio  non  sit 
inanis.  Such  a  number  antl  sense  is  to  !"• 
given  to  abbreviations  that  the  grant  may 
not  fhil.   9  Coke,  48. 

ABBREVIATORS.  In  ecclesiastical  law. 
Officers  whoso  duty  it  is  to  assist  in  drawing 
up  the  pope's  briefs,  and  reducing  petitions 
Into  proper  form,  to  be  converted  into  papal 
bolls. 

ABBROCHMENT,    In    old    English  law. 

The  forest  alii  III?  of  a  niarket  or  fair. 

ABDICATION.  A  renunciation;  a  putting 
away;  a  renunciation  of  the  sorerelgnty  by 

an  incumbent  thereof. 

James  II.  of  England,  Charles  V.  of  Ger- 
many, and  Christiana,  Queen  of  Sweden,  are 
said  to  have  abdicated.  When  James  II.  of 
England  left  the  kingdom,  the  commons 
voted  that  he  had  abdicated  the  gnvcrnment, 
and  that  thereby  the  throne  had  become 
vacant.  The  house  of  lords  preferred  the 
word  "deserted,"  l)ut  the  commons  thought 
it  not  comprehensive  enough,  for  then  the 
l\inK  miglit  have  the  !ibert\  of  returning. 

Also  applied  to  the  renunciation  or  sur- 
render of  any  office,  and  In  this  sense  It  has 
been  distinguished  from  "resignation."  the 
latter  being  the  giving  up  of  an  office  to  the 
appointing  power  from  whom  It  was  re- 
ceived, or  who  has  the  power  to  All  the 
vacancy,  while  abdication  Is  the  renuncia- 
tion of  an  office  which  was  conferred  by 
act  of  law.  See,  however,  26  Barb.  (N.  Y.) 
4S7. 

ABDUCTION. 

 In  England.    Py  St.  r?  TTen  VII.  c.  2, 

the  taking  of  any  woman  having  property, 
or  being  heir  apparent  thereto,  to  be  mar* 
rled  or  defiled. 

Under  the  present  statute  (24  A  86  Vict, 
c.  100),  the  taking  of  any  woman,  bavin?: 
certain  property  or  expectancies,  to  be  mar- 
ried or  defiled;  the  taking  of  such  a  woman, 
belnj;  under  the  age  of  twenty*one  years. 
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out  of  th''  iiosH^ession  of  the  person  having 
lawful  charge  of  hor;  the  taking  of  any 
woman  of  any  age  by  forro.  with  intent  to 
cans*'  hor  to  be  married  or  defiled;  the  tak- 
Inp  of  any  unmarried  girl,  under  the  age  of 
sixtftn  years,  out  of  possession  of  the  per 
son  having  lawful  possession  of  her;  or  the 
taking  of  any  child,  under  the  age  of  four- 
teen years  ^vUh  intent  to  deprive  its  lawful 
guardian  of  its  ttiFlody. 

 In  the  United  States.    In  most.  If  BOt 

all.  of  the  United  States,  the  crime  ia  regu- 
lated by  statute;  but  allowing  for  statutory- 
variations,  the  elements  may  be  stated  as: 
(1»  The  taking,  which  must  be  by  some  af- 
firmative act  of  force  or  persuasion.  C 
Park.  Cr.  R.  129.  86  N.  Y.  (2)  From  the 

etistody  of  a  parent  or  guardian ;  but  a  mere 
enticing  for  the  forbidden  purpose  to  a  pla<  e 
near  her  home,  to  which  she  is  shortly  per- 
mitted to  return.  Is  sufficient.  90  III.  27-1. 
In  some  states  this  Is  not  essential.  For 
tbe  purpo.se  of  making  the  female  a  prosti- 
tute or  ( oiiciibine,  or  of  procuring  lier  to 
be  forcibly  married  or  defiled.  The  purposes 
Inhibited  vary  with  the  statutes,  some  of 
the  above  lieiim  omitted,  and  In  some  states 
that  of  forniiatiou  being  added.  The  pur- 
pose need  not  be  accomplished.  4  N.  Y. 
Cr.  R.  306;  5  N.  Y.  Cr.  R.  61.  (4)  In  some 
states,  the  female  Is  required  to  bave  been 
of  previous  (haste  character,  or  to  be  be- 
low a  given  age.  Where  these  elements 
actually  exist,  defendant's  ignorance  of 
them  is  no  defense.   115  Mo.  480. 

ABEARANCE.  Behavior;  as,  a  recogni- 
zance to  be  of  good  abearance  signifies  to 
be  of  good  bebavlor.  4  BL  Comm.  251,  266. 

ABEREMURDER.  In  old  English  law. 
An  apparent,  plain,  or  downright  murder.  It 
was  used  to  distinguish  a  willful  murder 
from  chance-medley,  or  manslaughter.  Spel- 
man;  Cowell;  Blount.    See  "Homicide." 

ABE88E  (Lat)  In  the  civil  law.  To  be 
absent:  to  be  away  from  a  place.  Said  of  a 

p*T<'in  who  was  r.rtfa  rontinentia  urbii,  be- 
yon  i  liu-  suburbs  of  the  city. 

ABET.  In  criminal  law.  To  encourage  or 
set  another  on  to  commit  a  crime.  This 
word  is  always  applied  to  aiding  the  com- 
mission of  a  crime.    To  abet  another  to 

commit  a  murder  is  to  conimanil.  pror m  e.  or 
counsel  him  to  commit  it  Old  Nat.  Urev. 
21 ;  Co.  Lltt  476.  See  "Accessary." 

ABETMENT  (Law  Lat.  ahrttuin,  aliMtum: 
Law  Fr.  nttrttr).  In  old  criminal  law.  An 
encouraging  or  instigation.  Staund.  P.  C. 
lOr;  Cowell;  Blount 

ABETTATOR.  See  "Abettor." 

ABETTOR.  An  Instigator,  or  setter  on; 
one  that  promotes,  procures,  or  assists  in. 
the  cnmmlssion  of  a  crime;   a  principal  in 

the  second  degree. 

The  distinction  between  abettors  and  ac- 
cessaries is  the  presence  or  absence  at  the 
commission  of  the  crime.  Co.  h\tt.  Alii;  81 
III.  333;  14  Iowa,  104.   Presence  and  partici- 


pation are  necessary  to  constitut<  a  person 
an  abettor.  4  Sharswood,  Dl.  Comm.  33;  1 
Hall  (N.  Y  M46:  RuMk  A  R.  M;  9  Blttg.  N. 
C.  440;  1.-?  Ma  382;  1  Wis.  159;  10  Pick. 

(Mass.)  477. 

ABEYANCE  ( Fr.  nhhuiii  r.  to  expoct).  In 
expectation,  remembrance,  and  contempla- 
tion of  law;  the  condition  of  a  freeliold  when 
there  is  no  person  in  being  in  whom  it  is 

vested. 

In  su(  li  cases,  tlie  freehold  has  been  said 
to  be  ill  inthibuK  (in  the  clouds),  and  in 
inriiiio  Uy'iH  (In  the  bosom  of  the  law).  It 
has  been  denied  by  some  that  tliere  is  such 
a  thing  as  ati  estate  in  abi}an<e.  Fearne. 
ConL  Rem.  513.  See,  also,  the  note  to  2 
Sharswood,  Bl.  Comm.  107. 

ABIDING  BY.  In  Scotch  law.  A  Judicial 

declaration  that  the  party  abides  by  the 
dei'd  on  which  he  founds,  in  an  action  where 
the  deed  or  writing  is  attacked  as  forged. 
Unless  this  is  done,  a  decree  that  the  deed 
is  false  will  be  pronounced.  Paterson.  Comp. 
It  has  the  effect  of  pledging  the  party  to 
stand  the  consequences  of  fouuding  ou  a 
forged  deed.  Bell,  Diet. 

I    ABIQEAT.  A  particular  kind  of  larceny, 

;  which  is  committed  not  by  taking  and  carry- 
ing away  the  property  from  one  plac-e  to 
anoiht  r.  1)mI  by  driving  a  livin-,'  tiling  away 

I  with  an  intention  of  feloniously  appropriat- 

;  Ing  the  samew 

ABIQEATUS  (Lat.)  In  the  civil  law.  The 

offcnRc  of  stealing  or  driving  away  cattle. 

Dig.  47.  14.  2.    See  "AblgeuB." 

ABIGEU8  (Lat.  ubiycrc).  One  who  steals 
cattle  in  numbers. 

This  is  the  common  word  used  to  denote 
a  stealer  nf  c-attle  in  large  numbers,  which 
l.'itter  (iri'iimstaiic"'  dist  iii-^ulslies  tlie  n'liijoiH 
from  the  (ur,  who  was  simply  a  thief.  He 
who  steals  a  single  animal  may  be  called 
fur;  be  who  steals  a  flock  or  herd  is  an 
ahigrutt.  The  word  is  derived  from  iihi</iir, 
to  lead  or  drive  away,  and  is  the  same  in 
signification  as  ahactnr,  abtgeatores.  abiga- 
tnrcft,  abifffi.  Du  Cange;  Ouyot,  Rep.  Univ.; 
4  Bl.  Comm.  23?. 

A  distinction  is  also  taken  by  some  writers 
depending  upon  the  place  whence  tlie  cat- 
tle are  taken;  thus,  one  who  takes  cattle 
from  a  stable  is  called  fur.  Calv.  Lex, 
"Ablgei." 

ABILITY.  In  divorce  law.  Power  of  hus- 
band to  provide,  as  element  of  wife's  right 
to  alimony.  It  Is  sometimes  called  "facul- 
ty." 

ABI8HERSING.  Quit  of  amerc  ements.  It 
originally  signified  a  forfeiture  or  amerce- 
ment, and  is  more  properly  mishninii,  tnish- 
n  tting^  or  mUktring,  according  to  Spelman. 

I  It  has  since  been  termed  a  liberty  of  free- 
dom, because,  wherever  this  word  is  iis;ed 
in  a  grant,  the  persons  to  whom  tlie  grant 

i  is  made  have  the  forfcdtures  and  amerce- 
ments nf  all  others,  and  are  themselves  free 
from  the  control  of  any  within  their  fee. 
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ABJUDICATIO   (Lat.  ahiudirare).    A  re 
moval  from  court    Calv.  Lex.    It  has  the 
same  significaUoil  M  forfo  fudicatio.  both  in 
the  civil  and  eaaoB  law.    Co.  lAtL  100b; 

Calv.  Lex. 

ABJURATION  (Lat.  ahitiiatiu,  from  nbjii- 
rarc.  to  abjure,  to  forswear  or  renounce  on 
oath).  A  renimclatlon  of  allegiance,  upon 
oath.  SMDflfUmfls  I00MI7  VMd  tn  tlie  amae 
of  "abandonmeiit.'*  | 

ABLEGATI.  Papal  ambassadors  of  the 
second  rank,  who  are  sent  with  a  less  exten- 
■tra  oommission  to  a  court  where  there  are 
no  nuncios.  This  title  Is  •avlvaleat  to  "Ikif 

Yoy"  (q.  r.) 

ABLOCATIO,  or  ABLOCATION.    A  let 

ting  ont  to  hire  tor  mon«7.  Wharton. 

ABODE.  DwelUng  1^6.  See  'Itesl- 
dence." 

ABOLITION  (Lat.  ahnlilin.  fnmi  -I'n.h  yr.  to 
Utterly  destroy).  The  extinguishment,  ab- 
rogation, or  analhtlatlon  of  a  thing. 

In  the  civil,  French,  anri  rjerman  law.  abo- 
lition is  used  nearly  synoiiy iiiously  with  par- 
don, remission,  grace.  Dig.  39.  4.  3.  3.  There 
Is,  however,  this  difference:  Qrace  is  the 
generic  term:  pardon,  aeccMrdIng  to  those 
laws,  is  the  clemency  which  the  prince  ex- 
tends to  a  man  who  has  participated  in  a 
erima,  without  being  a  principal  or  accom 
pllce:  remission  Is  made  In  cases  of  Invol- 
untary homicides  and  self-defense.  Abolition 
is  diffcrt'nt. — It  Is  iisimI  when  the  rrimc  can- 
not be  remitted.  The  prince  then  may.  by 
letters  of  abolition,  remit  the  punishment 
but  the  infamy  remains,  iinless  letters  of 
abolition  have  been  obtained  before  sen- 
tence.  Bnc.  D'Alembert 

ABONDANCE  (Law  Fr.)  In  old  practice. 
Surplusage.   T.  B.  P.  7  Hen.  VL  12. 


ABORDAQE  (It.)    The  ooUiston  of 

sels. 


ABORTION.  The  expulsion  of  the  foetns 
at  a  period  of  titero  gestation  so  early  that 
it  lias  not  ;irquired  the  powsr  Of  Sustaining 
an  independent  life. 

It  may  be  eltber  Innocent  as  when  aod- 
dental,  or  criminal.  Criminal  abortion  Is 
the  willful  production  of  the  mi.scarriage  of 
a  pregnant  woman,  whether  by  the  adminis- 
tration of  drugs,  or  the  use  of  instruments, 
or  other  means,  the  same  not  being  neces- 
sary to  save  her  life.  At  ^ nmnion  law,  the 
woman  must  have  been  quhk  witii  child 
(78  Ky.  204;  €S  Mich.  229).  but  this  Is  no 
Ion  per  necessary  (49  Iowa.  260;  33  Me.  48; 
83  N.  C.  360;  45  Ark.  333).  It  Is  an  aggra- 
vation of  the  offense,  and  In  som<'  states 
constitutes  manslaughter,  if  the  death  of  the 
woman  Is  prodveed. 

ABORTIVE  TRIAL.    A  term  descrfpttre 

of  the  result  when  a  case  has  pone  ofT.  and 
no  verdict  has  been  pronounced,  without  the 
fault,  contrivance,  ur  management  Of  the 
parties.  Jebb  &  B.  61. 


ABORTUS.  The  fruit  of  an  abortion;  the 
child  born  before  its  time,  incapable  of  life. 

ABOUTiSSEMENT  (Fr.)  An  abutUl  or 
abntment  See  Onyot  Rep.  Unly.  "Abontis- 
saas." 


ABOVE.  Higher; 

above;  ball  above. 


superior;    as,  court 


ABRIDGE.  In  practice.  To  shorten  a 
declaration  or  count  by  taking  away  or  sev* 

erinp  some  of  the  substante  of  It  Brooke, 
Abr.  •  Ahridgraent:"  Coiiiyn.  Dig.  "Abridg- 
ment;" ]  Viner,  Abr.  Itif*. 

To  abridge  a  plaint  is  to  strike  ont  a  part 
of  the  demand,  and  pray  that  the  tenant 
answer  to  the  rest.  Thi.s  was  allowable 
generally  in  real  actions  wliere  the  writ  waa 
tie  lihrro  tninumto,  as  assize,  dower,  etc., 
where  the  demandant  claimed  land  of  which 
the  tenant  was  not  seized.  See  1  Wm. 
Saund.  207.  note  2:  2  Wm.  Saund.  24,  330; 
Brooke,  Abr.  "Abridgment;"  1  Pet.  (U.  S.) 
74 :  Steams,  Iteat  Actions,  204. 

To  abrldRc  dnmape  is  to  reduce  the  sama 
after  the  rendition  of  the  verdict. 

ABRIDGMENT.  An  epitome  ur  compen- 
dium of  another  and  larger  work,  wlierelll 
the  principal  ideas  of  the  larger  work  are 
summarily  contained. 

ABROGATION.  The  destruction  of  or  an- 
nulling a  former  law  by  an  act  Of  the  legls- 
lative  power,  or  by  usage. 

It  is  a  total  annulment  as  distinguished 
from  derogation,  whirh  is  a  repeal  of  part* 
Abrogation  may  be  express  or  implied. 

<-^Express  Abrogation.  That  literally 
pronounced  by  the  new  law  either  In  general 
terms,  as  when  a  llnal  clause  abrogates  or 
repeals  all  laws  contrary  to  the  provisions 
of  the  new  one,  or  in  particular  terms,  aa 
where  It  abrogates  certain  preceding  laws, 
which  are  named. 

Implied  Abrogation.  That  wiiich  takes 
place  when  the  new  law  ( ontain.s  provisions 
which  are  positively  contrary  to  the  former 
laws,  without  expressly  abrogating  such 
laws;  for  It  Is  a  maxim,  Pmtrrinrn  <1i,ii<miit 
in  inrihtiH  (10  Mart.  [T..a.]  172.  5tjO);  and  also 
when  the  order  of  things  for  Which  the  law 
had  been  made  no  longer  exists,  and  hence 
the  motives  which  had  caused  its  enactment 
have  ceased  to  operate.  Rntionr  ^'//s  nminno 
rcjtmnte  ce»/tat  lex.  Toullier,  Dr.  Civ.  tit.  prel. 
S  11.  note  151;  Merlin,  Report 

ABSCOND.  To  go  in  a  clandestine  man- 

ner  otit  of  the  Jurisdiction  of  the  cnnrt.s.  or 
to  lie  concealed,  in  order  to  avoid  their 
procesa 

ABSCONDING  DEBTOR.    One  who  ab» 

sconds  from  his  creditors. 

The  statutes  of  the  various  states,  and 
the  decisions  upon  tin m.  have  determined 
who  shall  be  treated  in  those  states,  respect* 
iTely.  aa  absconding  debtors,  and  liable  to 
be  proceeded  against  as  such.  .\  person 
who  has  been  in  a  state  only  transit-ntly, 
or  has  come  into  it  without  any  Intention 
of  settling  therein,  cannot  be  treated  aa 
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ABSQUE 


an  absconding  debtor  (2  Calnes  [N.  Y  ]  31 S; 
16  Johns.  (N.  Y.)  196;  4  Watts  £Pa.i  422); 
nor  euk  one  who  openly  changes  his  reel' 
deae«  (3  Yerg.  [Tenn.l  4H;  5  Conn.  117). 
for  the  rule  In  Vermont,  see  2  Vt.  489;  6 
Vt.  614.  It  i8  not  necessary  that  the  debtor 
ahoald  actuaUy  leave  the  statOi   7  Md.  209. 

ABSENCE.  The  state  of  belnp;  away  from 
one's  domicile  or  usual  plarp  of  r  t  sidence. 

In  its  speclflC  ftppli*  ations.  particular 
qiiAlifications  are  usually  added.  Thus,  to 
toll  the  statute  of  limitations,  the  absence 
must  iieniTally  be  from  the  jurisdiction. 
To  raise  a  presumption  of  death,  the  where- 
abouts of  the  absent  parson  must  be  un- 
known, and  the  absence  must  contlnua  a 
certain  time, — usually  seven  years. 

—In  Seoleh  Law.  Datenlt  of  appearance. 

AB8ENTE  (Lat  ablatlTe  of  ah«cns).  Be^ 
tng  absent.  A  common  term  in  the  old  re- 
ports. "The  three  Justices,  absente  North, 
C.     were  clear  of  (pinion."  S  Hod.  14. 

AMENTEE.  One  who  absents  himself 
from  a  state,  from  his  residence,  or  from 
an  office  or  place  where  official  duty  Is  to 
be  perforiue(I  .\ppIiod  to  a  lanrllord  who 
resides  in  a  country  other  than  that  from 
which  he  draws  his  raits.  McGulloch.  Pollt. 
Bcon. 

——In  Louisiana  Practice.  Either  a  non- 
resident or  a  rosidontwho  has  <it'parte(l  from 
the  state,  leaving  no  one  to  represent  bim. 
14  La.  447;  15  La.  81;  IC  La.  Ann.  S90. 

A  rcsidont  temporarily  absent,  but  retain- 
ing his  domicile,  so  that  service  may  be 
made  on  him  there,  is  not  an  absentee.  16 
La.  Ann.  390;  IS  La.  Ann.  695. 

A  camfsr  hoe  (q.  r.)  may  be  appointed 
for  an  absentee. 

ABSENTEES,  or  DES  ABSENTEES.  The 
name  of  a  parliament  held  at  Dublin.  10th 
May.  8  Ren.  TTII. 

ABSENTEM  ACCIPERE  DEBEMUS  EUM 
qui  non  est  eo  loci  in  quo  petitur.  W<'  must 
call  him  absent  who  is  not  in  that  place  in 
which  he  Is  sought.  Dig.  50.  16.  199. 

ABSENTIA  EJUSQUt  REIPUBLICAE 
c.TJse  abest.  neque  ei  ncque  alii  damnosa 
esse  debet.  The  absence  of  him  who  is 
empl07<id  in  the  serrlce  of  the  state  ought 
not  to  be  pmindiclal  to  him  nor  to  others. 
Dig.  50.  IT.  140. 

ABSOILE.  To  pardon;  to  deliver  from 
exeommnnlcatlon.  Stamford,  P.  C.  72;  Kel- 
ham.  Somethnmi  speUed  <MOff«  (f.  9.} 

ABSOLUTA  SENTENTIA  EXP08IT0RE 
non  indiget.  An  absolute,  unqualified  sen- 
rence  (or  propoaltfon)  needs  no  expositor. 
2  Inst  533. 

ABSOLUTE  CT^t.  ohynlrrrc).  Complete; 
perfect:  final;  wltlunit  any  condition  or  in- 
cumbrance; as  an  absolute  honri  {sinii/ltT 
Migatio),  In  distinction  from  a  conditional 

AbeohiU  Estate.  One  that  is  free 


from  all  manner  of  condition  or  tncombrMice. 
See  "OondiUon." 

■  Absolute  Rule.  One  which,  on  the 
hearing,  has  boon  conflrmi  ii  ami  made  final. 

 Absolute  Conveyance.  One  conveying 

unconditional  title,  as  distinguished  from  a 
mortgage  or  other  conditimial  conveyanoe. 

1  Powell.  Mortg.  125. 

 Absolute  Rights.    Such  as  appertain 

and  belong  to  particular  persona  merely  as 
IndlTtdnals  or  single  persons,  as  distin- 
guished from  relative  liirhts.  which  arc  in- 
cident to  them  as  members  of  society.  1 
.Sharswood,  Bl.  Oomm.  Itt;  1  Chit.  PL  864; 
1  Chit.  Prac  32. 

—Absolute  Property.  Where  a  man  hath 
solely  and  exclusively  the  right  and  also 
the  occupation  of  movable  chattels;  distin- 
guished from  a  qualified  property,  as  that  of 
a  bailee.  2  Sharswood.  Bl.  Comm.  3S8;  2 
Kent.  Comm.  347.  It  includes  not  only  the 
property,  but  the  right  to  an  immediate  and 
unqualified  possesaion.   7  Barb.  (N.  Y.)  590. 

-^Absolute  Covenant.  One  which  is  us- 
conditional  or  unqnallfled. 

 Abeolute  Interest.    One  which  ts  so  . 

completely  vested  in  the  individual  that  he 
can  by  no  contingency  be  deprived  of  it 
without  his  own  consent. 

 Absolute   Law.     The  law  of  nature, 

which  alone  is  immutable  in  theory.  1 
Steph.  Comm.  81  et  seq. 

—Absolute  Warrandice.  In  Scotch  law. 
A  warranty  against  all  incumbrances  what- 
ever. 1  Kames.  Bq.  890.  898. 

ABSOLUTION. 

 In  Civil  Law.   A  sentence  whereby  a 

party  accused  Is  declared  Innocent  of  the 
crime  laifl  U)  lifs  charge. 

 In  Canon  Law.  A  juridical  act,  where- 
by the  clergy  declare  that  the  sins  of  such  as 
are  penitent  are  remltterl.  The  fornnila  of 
a!>Holution  in  the  Roman  Cliuit  h  is  abso- 
lu(f;  in  ih.' Greek  Church  it  is  deprecatory; 
in  the  Reformed  Churches,  declaratory. 
Among  Protestants  it  ts  chieHy  used  for  a 
sentence  by  which  a  person  who  stands  ex- 
commmunicated  is  released  or  freed  from 
that  punishment.    Enc.  Hrit. 

<— >ln  French  Law.  The  dismissal  of  an 
accusation. 

The  term  "acquit n.ent"  is  *  nijiloycd  when 
the  accused  is  declared  not  guilty,  and  "ab- 
solution" when  he  Is  recognized  as  guilty, 
trot  the  act  Is  not  punishable  by  law,  or  he 
Is  exonerated  by  some  defect  of  intention  or 

ABSOLUTISM.  That  government  In 
which  public  power  Is  vested  in  some  9W- 
son  or  persons,  unchecked  and  uncontrolled 

liy  any  law  or  institution. 

The  word  was  first  used  at  the  beginning 
of  this  century,  in  Spain,  where  he  who 

was  in  favor  of  the  absolute  power  of  the 
king,  and  opposed  to  the  constitutional  sys- 
tem introduced  by  the  Cortes  during  the 
struggle  with  the  French,  was  called  abso- 
tuNata. 

ABSQUE.  In  Latin  phrases.   A  preposi- 
tion denoting  without,  or  except  for. 
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ACCAPiTARE 


ABSQUE  TALI  CAUSA  (Lat.  without 
Buch  cause).  In  pleading.  A  form  of  repli- 
cation In  an  action  ff  drIMo,  which  works 

a  Renoral  donial  of  the  \vhf>l«-  nialti'r  of  Mm- 
defeiHlant  8  plea  of  tie  injuria.  Gould.  PI.  c. 
1,  i  10. 

ABSQUE    IMPETITIONE    VA8TI  (Lat 

without  impoarhnuMit  of  wastf).  A  term  in- 
dicating tirtdom  iioin  any  liability  on  the 
part  of  the  tenant  or  lesseo  to  answer  in 
damages  for  the  waste  he  may  commit.  See 
"Waste." 

ABSQUE  C0N8IDERATI0NE  CURIAE 
(Lat.)  In  old  prac  tiri".  Without  the  con- 
sideration of  the  court;  without  Judgment. 
Bt  Marlb.,  cited  In  Fleta.  lib.  2.  c.  47.  9  18. 

ABSQUE   ALTQUO    INDE  REDDENDO 

(Lat.  without  reserving  any  rent  there- 
from). A  term  used  of  a  free  grant  by  the 
crown.  2  Rolle,  Abr.  502. 

ABSQUE  HOC  (Lat)  Without  this.  See 
"TraTerse." 

ABSTENTION.  In  French  law.  The  tai  it 
renunciation  of  a  succession  by  an  heir. 
Merlin.  Repert. 

ABSTRACT.  An  abridgment  or  synopsis. 
In  appellate  prartir  e.  A  condensed  State* 
ment  of  the  evidence  or  reconl. 

 Of  a  Fine.    An  ahstract  of  the  writ  of 

covenant  and  the  concord;  naming  the  par- 
ties, the  parcel  of  land,  and  the  agreement. 
2  Bl.  Conini. 

 Of  a  Title.    A  brief  account  of  all  the 

deeds  upon  \vhi(  h  the  title  rests.  A  synop- 
sis of  the  distinctive  portions  of  the  various 
Instruments  which  constitute  the  muni- 
ments of  title.  See  Prest.  Abatr.;  Wharton. 

ABUNDANS  CAUTELA  NON  NOCET. 
Abundant  caution  does  no  harm.  11  Coke. 
6;  Fleta,  lib.  1,  c  28,  8  1. 

ABUSE.  Everything  which  Is  contrary  to 
Rood  order  established  by  usage.  Meriin. 

Kepert. 

Among  the  civilians,  abuse  has  another 
signification,  which  is  the  destruction  of  the 
substance  of  a  thing  in  using  it.  For  ex- 
ample, the  borrower  of  wine  or  grain  abuses 
the  article  lent  by  using  it,  because  he 
cannot  enjoy  it  without  consuming  It 

—Of  Distress.  The  using  an  animal  or 
chattel  distiainei.  which  makes  tho  dis- 
trainer lial>lc  as  for  a  conversion. 

—Of  Female  Child.  Carnal  linowledge. 
See  "Rape." 

 Of  Process.   There  i»  an  abuse  of  pro 

cess  wii'  ii  an  adversary,  through  the  mali- 
cious and  unfounded  use  of  some  regular 
legal  proceeding,  obtains  some  advantage 
over  his  opponent  Wharton.  See  63  How. 
Pr.  (N.  Y.)  326;  15  App.  DIv.  (N.  Y.)  205. 

ABUT,  To  reach:  to  touch.  In  old  law, 
the  ends  were  said  to  abut,  the  sides  to 
adjoin.  Cro.  Jac.  184. 

To  take  a  now  (lircftion;    as  where  a 
bounding  line  changes  its  course.   Spelman,  | 


voc.  "Abttttare."  In  the  modem  law,  to 
bound  upon.  2  Chit  PI.  660. 

ABUTTALS  (  Fr.  >  The  l)uttings  or  bouud- 
ings  of  lands,  showing  to  what  other  lands, 
highways,  or  ptu*  es  they  belong  or  are  abut- 
ting. Termes  de  la  Ley. 

ABUTTER.  The  owner  of  land  abnitiii- 
on  a  publi(  street,  in  the  bed  of  which  the 
owner  has  no  title  or  private  right  except 
such  as  are  incident  to  a  lot  so  situated.  122 
N.  Y.  1;  130  N.  Y.  14. 

An  abutter  has  two  distinct  kinds  of  rights 
in  a  highway.-  those  which  he  enjoys  in 
common  with  all  citizens,  and  those  which 
arise  from  his  ownership  of  contiguous  prop- 
erty.  180  N.  Y.  618. 

lie  may  or  may  not  own  the  fee  in  the 
street,  and  his  rights  of  the  second  class 
vary  according  to  this  fact  131  N.  Y.  293. 

AC  ETIAM  (Lat.  and  also).  The  Intro- 
duction to  the  statement  of  the  real  cause 
of  action,  used  in  thos<>  (  ases  when-  it  was 
necessary  to  allege  a  fictitious  cause  of  ac- 
tion to  give  the  court  Jurisdiction,  and  also 
the  real  cause  In  compliance  with  the  stat- 
utes. It  was  first  use<l  in  the  king's  bench, 
and  was  afterwards  adojjted  by  Lord  C.  J. 
North  in  addition  to  the  HouHuin  frefftt  writs 
of  his  court  upon  which  writs  of  rapta.? 
might  Issue.  He  balanced  a  while  whether 
he  should  not  use  the  words  nrc  non  instead 
of  ac  ciiuin.  See  iiurgess,  ins.  149-167;  3 
Sharswood,  m.  Comm.  288. 

AC  ETIAM  BILLAE  (Law  Lat  and  also 
to  a  bill).  The  initial  words  of  a  clause  in- 
serted in  a  writ  of  l  upias  ad  respondendum, 
where  hall  is  required.  In  order  to  express 
the  true  cause  of  action;  the  writ  requiring 
the  defendant  "to  answer  the  plaintiff  of  a 
plea  of  trespass,  and  also  to  a  bill  of  the 
plaintiff"  against  the  defendant  for  what- 
ever the  real  cause  of  action  may  be.  8  Bl. 
Comm.  288:  Id.  Append.  No,  ?  See 
"Capias  ad  Respoiub-utium."  Tliis  clause  is 
now  dispenser]  witli,  in  the  process  of  the 
English  courts.  SL  2  Wm.  IV.  c.  39.  See 
"BtU." 

AC  81  (Lat)    As  If.    Towns.  PI.  23.  27. 

These  A'ords  frequently  occur  in  old  Eng- 
lish statutes.  Lord  Bacon  expounds  their 
meaning  in  the  statute  of  uses:  "The  statp 
ute  gives  entry,  not  simpliHtcr.  but  with  an 
ffc  Hi."   Bac.  Read.  Uses,  Works.  Iv.  195. 

ACAPTE.  In  French  feudal  law.  A  spe- 
cies of  relief;  a  seignorlal  right  due  on  every 

« hange  of  a  tenant.  A  feudal  right  which 
tortuerly  prevailed  in  Languedoc  and  Guy- 
enne.  being  nttacheri  to  that  species  of  her- 
itable estates  which  were  granted  on  the 
contract  of  rmphyteusis.  Quyot  Inst  Feud, 
c.  6.  §  12. 

ACCAPITARE.  ACAPITARE,  or  ACAP- 
tare  (Law  Lat.)    From  vaput,  head,  or  chief. 

(1)  To  pay  homage  to  a  chief  lord,  on  be- 
coming his  vassal.  Bracton.  fol.  78a;  Fleta. 
lib.  3.  c.  16,  S  6. 
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(2»  To  acknowledge  the  sovereignty  of 
a  chiet  lord  Ln  special  case*,  aa  against  a 
mesne:  to  attorn  (aeafiUan  et  w  attumart). 

Bracton.  fol.  :iSOa:  Fleta»  Ub.  8.  c.  16,  S  38; 
Id.  lib.  G.  V.  2i>.  §  1. 

(3)  To  attorn  to  another  person  thau  the 
chief  lord,  and  in  derogation  of  his  rights. 
Fleta.  lib.  2.  c  50.  S  16- 

ACCEDA8  AD  CURIAM  (Lat.  that  you 

to  court).  In  English  law.  An  original 
writ  issuing  out  of  chancery  and  directed 
to  the  sheriff,  for  the  purpose  of  removing  a 
replevin  suit  from  the  hundred  court  or 
court  baron  before  one  of  the  superior  courts 
of  law,  It  dill  I  ts  till'  sheriff  to  go  to  the 
lower  court,  and  there  cause  the  plaint  to 
be  recorded,  and  to  retnni.  etc.  See  FItsh. 
Nat.  Brer.  18;  Dyer,  189. 

ACCEDAS  AD  VICE  COMITEM  rr.it.  that 
you  Ko  to  the  sheriff  t.  In  Ent;lish  law.  A 
v.ri!  directed  to  the  toroner.  coininanding 
him  to  deliver  a  writ  to  the  sheriff,  who  sup- 
incsses  a  pone  whl<^  has  beenjI^Tered  to 
him.  which  commands  the  latter  officer  to 
return  the  pone 

ACCELERATION.  An  estate  is  said  to 
be  accelerated  when  it  is  reduced  to  po.sst  s- 
sion  by  the  extinguishment  of  the  precedent 
cetatc  sooner  than  It  would  have  been  in 
tlie  doe  course  of  events. 

ACCEPTANCE  (I.at.  ncripfir). 

 Of  Property.   The  receipt  of  a  thing 

offered  by  another  with  an  Intention  to  re- 
tain It,  indicated  by  some  act  snffldent  tor 
the  purpose.  2  Pars.  Oont.  221. 

The  element  of  receipt  must  enter  into 
every  acceptance,  though  receipt  does  not 
necessarily  mean.  In  this  sense,  actual  man* 
oal  taking.  To  this  element  there  must  be 
added  an  intention  to  retain.  This  reten- 
tion it.;iy  t  xi.si  at  the  time  of  the  receipt,  or 
subsequently';  it  may  be  indicated  by  words, 
or  acts,  or  any  medium  understood  by  the 
parties;  and  an  acceptance  of  goods  will 
be  implied  from  mere  detention,  in  many 
Instances. 

An  acceptance  involves  very  generally 
the  Idea  of  a  receipt  In  consequence  of  a 
previous  undertaking,  on  the  part  of  the 
person  offering,  to  deliver  such  a  thing  as 
the  party  accepting  is  in  some  manner 
bound  to  receive.  It  is  through  this  mean- 
ing that  the  term  "acceptance."  as  used  in 
reference  to  bills  of  ex(  liantc*-.  has  a  rela- 
tion to  the  more  general  use  of  the  term. 
As  distinguished  from  "assent"  acceptance 
■would  denote  receipt  of  something  in  0001* 
pliance  and  satisfactory  fulfillment  of  a 
contract  to  which  assent  has  been  previous* 
ly  given.   See  "Assent" 

Of  Bills  of  Cxehange.  An  engagement 
to  pay  the  hill  in  money  when  due.  4  Bast 

72:  19  Law  J.  297. 

Acceptances  of  bills  of  exchange  are: 

f  1 )  .\l>8olute,  being  a  positive  engagement 
to  pay  the  bill  according  to  its  tenor. 

(2)  CoDditional,  being  an  undertaking  to 
pay  the  bill  on  a  contingency. 

(8)  Partial.  beii«  one  varying  from  the 
tenor  of  the  bill. 


(4)  Qualified,  being  either  conditional  or 

partial. 

(5)  Supra  protest,  being  the  acceptance  of 

the  bill  after  protest  for  nonacceptane*'  by 
the  drawee,  for  the  honor  of  the  drawer,  or 
a  particular  indorser. 
They  are  also  either: 

(G)  Express,  being  an  undertaking  in  di- 
rect and  express  terms  to  pay  thr  bill. 

(7)  Implied,  being  an  undertaking  to  pay 
the  bill  Inferred  from  acts  of  a  character 
fairly  to  warrant  such  an  Inference. 

ACCEPTANCE  AU  BESOIN.  In  French 
law.  Acceptance  in  case  of  need.  See  "Au 
Besoln." 

ACCEPTARE  (Lat.) 

 In  Old  Pleading.  To  accept  Aco^ 

tavit,  he  accepted.  2  Strange.  817.  Ifon  oo- 

ceptavit,  he  did  not  an  rpt.    4  Man.  &  G.  7. 

 In  the  Civil  Law.  To  accept;  to  as- 
sent; to  assent  to  a  iiromise  made  by  an- 
other. Qrotius  de  Jure  Belli,  lib.  2,  c  11, 
5  14. 

ACCEPTILATION.  In  dvl!  law.  A  re- 
lease made  by  a  creditor  to  his  debtor  of 
his  debt,  without  receiving  any  considera- 
tion. Ayliffe,  Pand.  tit  26,  p.  570.  It  is  a 
species  of  donation,  but  not  subject  to  the 
forms  of  the  latter,  and  is  valid  unless  in 
fraud  of  creditors.  Merlin.  Report 

ACCEPTOR.  The  party  who  accepts  (i 
bill  of  exchange.   3  Kent  Comm.  75. 

The  party  who  undertakes  to  pay  a  bill  of 
exchange  in  the  first  instance. 

ACCEPTOR  SUPRA  PROTEST.  A  party 
who  accepts  a  bill  which  has  been  protest- 
ed, for  the  honor  of  the  drawer  or  any  one 

of  the  iiKlorsrr'!. 

ACCESS.  Approach,  or  the  means  or 
power  of  approaching.  The  right  of  the  00> 
cupant  of  land  to  pass  from  his  premises  to 

a  highway. 
Sometimes  by  access  is  understood  sexual 

Intercourse;  at  other  times,  the  opportunity 
of  communicating  together,  so  that  sexn^ 
intercourse  may  have  taken  place,  is  also 
called  access.  In  this  sense,  a  man  who 
( an  readily  be  in  company  with  bis  wife  is 
said  to  have  access  to  her.  and  in  that  case 
her  Issue  are  presumed  to  be  his  issue;  but 
this  presumption  may  be  rebutted  by  posi- 
tive evidence  that  no  sexual,  intercourse 
took  place.  1  Turn,  ft  R.  141. 

ACCESBABY.  In  criminal  law.   He  who 

is  not  the  chief  actor  in  the  perpetration  of 
the  offense,  nor  present  at  its  performance, 
but  Is  some  way  concerned  therein,  either 
before  or  after  the  fact  committed. 

——Before  the  Fact  One  who.  being  ab- 
sent at  the  time  of  the  crime  committed, 
yet  procures,  counsels,  or  commands  anoth- 
er to  commit  it  1  Hale.  P.  C.  615. 

The  essentials  are: 

(1)  Absence  from  the  scene  of  the  crime. 
9  Pick.  (Mass.)  I'Mi. 

(2)  Actual  procurement,  counsel,  or  com- 
mand; bare  permission  (1  Hale.  P.  C.  616) 
or  failure  to  dlsdose  a  known  intent  to  com* 
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mlt  crime  (7  Tak.  App.  649)  not  being 
enoush. 

(8)   A  erimlnel  Intent  157  Pa.  St  18. 

 After  the  Fact.    One  who,  knowing  a 

felony  to  havo  been  committed,  receives,  re- 
Ueree,  romroi  tii,  or  assists  the  felon.  4  Bl. 
Comm.  37.  The  eBBentlals  are: 

(1)  The  commission  of  a  crime  1>7  the 
principal.    39  Miss.  702. 

(2)  Knowledge  thereof  by  the  alleged 
accessary^  42  Oa.  22. 

(S)  Assist ancp  rendered  to  the  principal 
personally.    26  Grat.  (Va.)  952. 

ACCESSARY  TO  ADULTERY.  In  dl- 
Torce  law.  A  apouae  who  directly  com- 
mands or  prorurea  the  commission  of  adul- 
tery by  the  other.  It  is  a  stronger  term  than 
"eonniver."  which  implica  mere  acquies 
eence,  bat  is  practically  unused  In  America, 
"conalTBnce**  being  used  to  denote  all  non* 
collualTe  partlclpaUon. 

ACCESSIO  (Lat  an  aeo-  sslon).  .\n  in- 
crease or  addition;  that  which  lies  next  to  a 
thing,  and  Is  supplementary  and  necessary 
to  the  principal  thing:  that  which  arises  or 
is  produced  from  the  principal  thing.  Calv. 
Lex. 

A  manner  of  acquiring  the  property  in  a 
thing  which  becomee  imlted  with  that  which 

a  person  already  possesses. 

The  doctrine  of  property  arising  from  ac- 
ceaslone  is  grounded  nn  the  rights  of  oc- 
cupancy. It  is  said  to  be  of  six  kinds  In 
the  Roman  law: 

i  l )  That  which  assign?  to  the  owner  of  a 
thing  its  products,  as  the  fruit  of  trees,  the 
young  of  animals. 

(2)  That  which  makes  a  man  the  owner 
of  a  thing  which  is  made  of  another's  prop- 
( t  t\  .  u;i(»ii  payment  of  the  value  of  the  ma- 
terial taken.  See,  also,  Civ.  Code  La.  art. 
491.  As  where  wine,  bread,  or  oil  is  made 
of  another  man's  grapes,  olives,  or  wheat. 
2  Sharswood.  Bl.  Comm.  404;  10  Johns.  (N. 
y.)  288. 

(3)  That  which  gives  the  owner  of  land 
new  land  formed  by  gradual  deposit  See 

"Alluvion." 

(4 J  That  which  gives  the  owner  of  a 
thing  the  property  in  what  is  added  to  it 
by  way  of  adorning  or  completing  it;  as,  if 
a  tailor  should  use  the  cloth  of  B.  In  repair- 
ing A.'8  coat,  all  would  belong  to  A.,  but  R. 
would  hays  an  action  against  both  A.  and 
the  tailor  for  the  cloth  so  used.  This  doc- 
trine holds  in  the  common  law.  Moore,  20; 
Poph.  38;  Brooke,  Abr.  "Propertiae."  23, 

(5)  That  which  gives  islands  formed  in 
a  stream  to  the  owner  of  the  adjacent  lands 
on  either  side. 

f6)  That  which  gives  a  person  the  prop- 
erty in  things  added  to  his  own  so  that  they 
cannnt  be  separated  Without  damage.  Ouy- 
ot.  Rep.  Univ. 

An  accessary  obligation,  and  sometimes 
also  the  person  who  enters  into  an  obliga- 
tion as  surety  in  which  another  is  principal. 
OalT.  Lex. 


ACCB88I0N. 
—To  Property. 


The  right  to  all  which 


one's  own  property  produces,  whcth'  r  lliat 
property  be  movable  or  immovable^  including 
the  Increase  of  animals,  and  the  right  to  that 

which  is  so  united  to  it,  either  naturally  or 
artificially,  as  not  to  he  n'adily  separable. 
See  4a  Vt.  4;  2  Kent.  Comm.  ?,<i>():  2  BL 
Comm.  404.   See  "Confusion  of  Goods. " 

ft  Is  sometimes  used  in  a  narrower  sense, 
as  including  only  the  acquirement  by  the 
owner  of  property  of  that  which  is  added 
to  or  incorporated  with  it.  as  by  Uie  erec- 
tion of  additions  to  a  building,  the  setting 
out  of  trees,  etc..  and  in  this  s"nse  Is  to  be 
dist  in.miishefl  from  '"specifb  iLt  inn."'  which 
is  the  transformation  of  property  into  an- 
other species  by  the  labor  ot  another,  aa 
by  the  sawing  ot  trees  Into  lumber.  See  8 

ni.  Comm.  404. 

l)istin<  tlon  between  "accession"  and  "con- 
fusion." see  "Confusion  of  Goods." 

 In  Intematlenai  Law.  The  absolute 

or  ronditionnl  acceptance,  by  one  or  scv.'iai 
states,  of  a  treaty  already  concluded  be- 
tween other  sovereignties.  Merlin.  Report 

ACCESSION,  DEED  OF.  In  Scotch  law. 
A  deed  executed  by  the  creditors  of  a  bank- 
rupt or  insolvent  debtor,  by  which  they  ap- 
prore  of  a  trust  idren  by  their  debtor  for 
the  general  behoof,  and  bind  themselfea  tO 
concur  in  the  plans  proposed  for  extricat- 
ing his  aflaira.  Bell.  Diet 

ACCESSORfUM  NGN  DUCIT  BED  8EQUI- 
tur  suum  principale.  The  principal  draws 
after  it  the  accessory,  not  the  accessory  the 
principal.  Co.  Lltt  152a.  889a;  5  Bl.  ft  Bl. 
772:  Broom.  T.€g.  Max.  f3d  London  VA.) 
433.  Literally,  the  accessory  does  not  draw, 
but  follows.  Its  principal. 

ACCESSORIUS  SEQUITUR  NATURAM 
sui  principalis.  Aa  accessory  follows  the 
nature  of  his  principal.  Coke.  3d  Inst  189; 
4  Sharswoo^l.  BL  Comm.  36;  Broom,  I^eg. 

Max.  (3d  London  Bd.)  440. 

ACCESSORY.  Anything  which  is  joined 
to  another  thing  as  an  ornament,  or  to  ren- 
der it  more  perfect.  For  e\;iir,ple.  the  hal- 
ter of  a  horse,  the  frame  of  a  picture,  the 
keys  of  a  house,  and  the  like,  each  belong 
to  the  principal  tbinfr.  The  s;t!e  of  the  ma- 
terials of  a  newspaper  estaldishment  will 
carry  with  it.  as  an  accessorv.  the  snb- 
scripUon  Ust  (2  Watts  fPa.!  ill);  but  a 
bequest  of  a  house  would  not  carry  the 
furniture  In  it,  as  accessory  to  it  (Doniat. 
Civ.  Law.  p.  2.  liv.  4.  tit.  2,  i  4,  note  1).  .4r. 
rt'ssorium  nov  duCU,  Ud  MQUUltr  pHnCtpttte. 
Co.  Litt.  152a. 

Used,  also,  in  the  same  sense  as  "Acces- 
sary" (q.  r.) 

ACCESSORY  ACTIONS.  In  S.otdi  law. 
Those  which  are  in  some  degree  subserv- 
ient to  others.  Bell,  Diet 

ACCESSORY  CONTRACTS.  Those  made 
for  ns.-itirlng  the  performance  of  a  prior  con- 
tract, either  by  the  same  parties  or  by  oth- 
ers; BUdh  as  suretyship,  mortgages,  and 
pledges. 
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ACCORD 


ACCESSORY  OBLIGATIONS.  In  Scotch 

law.  Oblfgations  to  antecedent  or  primary 
obligations,  such  as  obligations  to  pay  iuter- 
Mt.  «te.  Bnk.  IiwL  lib.  8.  tit  8.  I  80. 

ACCIDENT  (Lat  accident.— ad,  to,  and 

cnitcrr.  to  fall).  An  event  which,  undt  r  the 
eirt  umstances,  is  unusual  and  unexpected 
by  the  person  to  whom  It  happens. 

The  happening  of  an  event  without  the 
«-oncurrence  of  the  will  of  the  person  by 
whose  agency  it  was  caused;  or  tlio  happen- 
ing of  an  event  without  any  human  agency. 
82  Conn.  88.  See  "Inevitable  Accident" 

 In  Equity  Practice.  Such  an  unfore- 
seen event,  misfortune,  loss,  act.  or  omission 
as  Is  not  the  result  of  any  negligence  or  mis- 
conduct in  the  party.  Story,  Bq.  Jur.  i  78; 
35  Conn.  198. 

An  occurrence  in  relation  to  a  contract 
which  was  not  anticipated  by  the  parties 
vben  the  same  was  entefed  Into,  and  which 
gives  an  undue  advantage  to  one  of  them 
over  the  other  in  a  court  of  law.  Jeremy,  \ 
Wn.  888.  This  definition  Is  objected  to,  be- 
canse,  as  accidents  may  arise  in  relation  to 
other  things  betides  contracts,  it  Is  inac- 
curate in  confining  accidents  to  contracts; 
besides^  it  does  not  exclude  cases  of  un- 
anticipated occorrences  resulting  from  the 
negligencp  or  misconduct  of  the  party  seek- 
ing relief.    See.  also,  1  Spence.  Eq.  Jur.  628. 

An  unforese'  n  or  imexpected  event  occur- 
rinc  external  to  the  party  affected  by  it 
and  of  which  his  own  agency  is  not  the 
proximate  cause,  whereby,  contrary  to  his 
own  intention  and  wish,  be  loses  some  right 
which  it  would  be  a  Tlolation  of  good  con- 
science for  the  person  obtaining  to  retain. 
2  Pom.  Eq.  Jur.  §  828. 

It  differs  from  "mi.stake"  in  that  the  lat- 
ter is  based  on  a  voluntafy  action  of  the 
person  affected  under  a  mistaken  Impres- 


ACCION,  or  ACCYOUN  (Law  Fr.)  An 
action.  Kelham.  Accion  sur  le  au,  an  ac- 
tion on  the  case^ 

AOCIPERB  QUID  UT  JUSTITIAM  FA- 

elaa,  non  est  tam  accipere  quam  extorquere. 
To  accept  anything  as  a  reward  for  doing 
justice  is  rather  extorting  than  aooeptina^ 
L«irt  72. 

ACCIPITARE.  To  pay  relief  to  lords  of 
manors,  fapilnli  tloniinn  nccipitnre.  i.  r.,  to 
pay  a  relief,  homage,  or  obedience  to  the 
chief  lord  on  becoming  his  vassal.  Fleta, 
Uh.  8.  e.  60.  ^ 

ACCO  (Law  Lat)  An  abbreviation  of 
aefio.  Towns.  PL  88. 

ACCOLA. 

—In  the  Civil  Law.  One  who  inhabits 
or  oceaples  land  near  a  places  as  one  who 
dwells  by  a  river,  or  on  the  bank  Of  a  river. 
Dig.  43.  13.  3.  6. 

 In  Feudal  Law.   A  husbandman;  an 

airicnltural  tenant;  a  tenant  of  a  manor. 
BpelBMn.  A  name  given  to  a  elaM  of  vOr 
Mtts  In  Italy.  Barr.  Oba.  St  80S. 


ACCOMENDA.  A  contract  which  tekes 

place  when  an  individual  Intrusts  personal 
property  with  the  master  of  a  vessel,  to  be 
sold  for  their  joint  account.  In  such  case* 
two  contracts  take  place, — ^the  contract  called 
mandatwn,  by  which  the  owner  of  the  prop- 
erty gives  the  master  powpr  to  dispose  of 
it,  and  the  contract  of  partnership,  in  virtue 
of  which  the  profits  are  to'  be  divided  be- 
tween them.  One  party  runs  the  risk  of 
losing  his  capital;  the  other  bis  labor.  If 
the  .iile  produces  no  mure  than  first  cost, 
the  owner  takes  ail  the  proceeds;  it  is  only 
the  prcMBts  irtiidi  are  to  be  divided.  Bmerig. 
Mar.  Loans,  I  6. 

ACCOMMODATION.    A  contract  or  obli 
gation  made  or  assumed  as  a  favor,  aud  not 
on  a  consideration. 

ACCOMMODATION    LANDS.   A  name 

given  In  England  to  lands  obtained  or  Im- 
proved for  the  purpose  of  uugmenting  the 
value  of  other  lands. 

ACCOMMODATION  PAPER.  A  negotia- 
ble instrument  made  or  lnd<»sed  without 
consideration  for  the  Iraneflt  of  another. 

ACCOMMODATION  PARTY.  One  who 
has  signed  the  instrument  as  maker, 
drawer,  acceptor,  or  indorser  without  re- 
ceiving value  therefor,  and  for  the  purpoie 
of  lending  his  name  to  some  Other  person. 
Neg.  Inst.  Law  N.  Y.  §  55. 

ACCOMMODATION  ROAD.  One  con- 
structed to  give  aeoem  to  a  partleular  tnifA 
of 


ACCOMMODATION  WORKS.  The  name 
given  to  the  facilities,  such  as  gates  and 
culverts,  which  a  railroad  company  in  EiUg- 
land,  which  has  acquired  property  by  eml< 
nent  domain,  is  required  by  section  88  of 
the  act  nf  "[RiT,  to  construct  for  the  benefit 
of  the  adjoining  owners. 

ACCOMPLICE  (Lat.  ad  and  complicaret 
— oos,  with,  together;   fUeam,  to  fold,  to 

wrap, — to  fold  together). 

 In  Criminal  Law.   One  who  is  in  some 

way  concerned  in  the  commission  Of  a  crime^ 
though  not  as  a  principal. 

The  term  in  its  fullness  includes  in  its 
meaning  all  persons  who  have  been  con- 
cerned in  the  commission  of  a  crime,  all 
parHeepec  «riNHN<s,  whether  they  are  eoth 
sidered  In  strict  legal  propriety  as  prin- 
cipals in  the  first  or  second  degree,  or  mere- 
ly as  accessaries  before  or  after  the  fact 
1  Russ.  Crimes,  21;  4  BL  Comm.  331;  1 
PhiL  Bv.  88. 

ACCORD.  Abbreviation  of  the  French 
"accordant."  and  English  "accordingly;" 
frequently  used  in  the  books,  especially  in 
the  reports,  to  denote  the  accordance  or 
agreement  between  one  adjudged  case  and 
another.  In  estahlisliiug  or  confirming  the 
same  doctrine,  and  sometimes  liie  accord- 
ance of  Judges  in  opinion  in  the  same  case. 
See  "Aeeordant"  The  disagreement  or  op- 
position' 4rf  cases  is  denoted  by  "contra." 
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 In  Contracts.    A  satisfartlon  apreofl 

on  IjctNNt'cn  the  party  iujurint;  and  the  parly 
Injured,  which,  when  performed,  is  a  bar  to 
aU  actions  ixjfom.  this  account.  Generally 
used  In  the  phrase  "accord  and  eatlBfaction.*' 
satisfac  tion  being  the  perfornianre  of  the  ac- 
cord. 2  Greenl.  Ev.  28;  3  Bl.  Comm.  16;  4 
Donio  (N.  T.)  418:  88  Va.  897;  78  W1&  682; 
&  Md.  170. 

Sometbing  of  legal  value,  to  which  the 
rroditor  liofore  had  no  right,  agreed  on  in 
full  satisfaction  of  tlie  debt,  without  re- 
gard to  the  magnitude  of  the  satisfaction. 
48  Conn.  4G2. 

The  substitution  of  an  aKreement  in  lieu 
of  a  risht  of  action  between  the  parties. 

A  part  payment  is  not  a  good  accord  and 
satisfaction,  though  recelTOd  in  full.  SO 
Conn.  ^59;  99  Mich.  247;  fi4  Rarb.  (N.  Y.) 
215;  8  R.  T.  .TSl;  23  Wis.  471;  79  N.  C.  585. 

ACCORDANT  (Fr.  ana  Eng.)  Agreeing; 
concniTlng.  "Baron  Parker,  accordant," 
Ilardr.  0.-?;  "Holt.  C.  J.,  accordant,"  6  Mod. 
298,  299;  "Powys,  J.,  accord./'  "Powell.  J., 
accord.,"  Id. 

ACCOUCHEMENT.  The  act  of  giving 
birth  to  a  child. 

ACCOUNT.  A  detailed  statement  of  mu- 
tual demands  In  the  nature  of  debt  and 
credit  between  the  parties,  arising  out  of 
contract  or  some  Hdudaiy  relation.  45  Mo. 
578. 

A  written  statement  of  pecuniary  trans- 
actions. Abbott. 

It  is  to  be  distinguished  from  "balance," 
which  is  but  the  concluskm  or  result  of  the 
account.   45  Mo.  574. 

Stated  Account.  One  which  has  been 
approved  by  the  parties,  and  the  balance 
Shown  by  it  agreed  to  either  (1)  expressly, 
or  (2)  impliedly,  as  by  retaining  an  account 
rendered  without  objection. 

——Open  Account.  'One  which  has  not 
been  dosed  m-  stated. 

Current  Account.  One  kept  open  In 
expectation  of  further  dealings. 

 Book  Accounts.   Those  evidenced  by 

entries  In  boolts  of  account. 

 Account  Rendered.  An  account  pre- 
sented by  the  creditor  to  the  debtor. 

ACCOUNT. ACTION  OF  (Pom.  finies  railed 
"Account,"  or  ".Account  I{<'nder").  An  ac- 
tion or  writ  which  lay  against  one  who  was 
required,  by  his  official  or  fiduciary  position, 
to  render  an  account. 

ACCOUNT  BOOK.  A  book  kept  by  a 
merchant  trader,  mechanic,  or  other  person. 

In  which  are  entered  from  time  to  time  the 
transat  tions  of  liis  trade  oi  husiness.  Stich 
IkkiKp.  when  regularly  kept,  may  be  admit- 
ted in  evidence.   Oreenl.  Ev,  §§  115-118. 

ACCOUNT  IN  BANK.  See  "Bank  Ac 

count." 

ACCOUNT  STATED.    See  "Account." 
ACCOUNTABLE      RECEIPT.    An  ac- 


knowledgment of  the  receipt  of  monej-  to 
he  accounted  for  by  the  person  receiving  it, 
as  distinguished  from  a  receipt  for  money 
paid  in  discharge  of  a  debt   1  Bxch.  138. 

ACCOUNTANT.  One  who  Is  versed  in 
accounts.  A  person  or  officer  appointed  to 
keep  the  accounts  of  a  public  company. 

He  who  renders  to  another  or  to  a  court 
a  just  and  detailed  statement  of  the  property 
which  he  holds  a.s  trustee,  executor,  admin- 
istrator, or  guardian.  See  16  Viner.  Abr. 
165. 

ACCOUNTANT  GENERAL,  or  ACCOMP- 
tant  general.  An  officer  of  the  EngUsh 
court  of  chancery,  by  whom  the  moneys 
paid  into  court  are  rccelTed,  deposited  in 

bank,  and  disbursi  i!.  The  office  appears  to 
have  been  established  by  an  order  of  May 
26,  1725,  and  12  Geo.  L  c.  82,  before  which 
time  the  effects  of  the  stjitors  were  locked 
up  in  the  vaults  of  the  Bank  of  England, 
under  the  care  of  the  masters  uml  t  wo  of 
the  six  clerks.  1  Smith,  Ch.  Prac.  2Z.  it 
is  now  abolished.  85  ft  86  Vict  44. 

ACCOUNTING.  The  making  and  render- 
ing of  an  account.  Usually,  but  not  neces- 
8arily»  applied  to  accountings  under  order  of 
court 

ACCOUPLE.   To  marry;  married. 

ACCREDIT.  In  international  law.  To 
acknowledge.  TTsed  of  the  act  by  whi(  h  a 
diplomatic  agent  is  acknowledged  by  the 
government  near  which  he  Is  sent  which 
makes  hfs  public  character  known,  and  be- 
comes his  protection,  and  also  of  the  act 
by  which  Ills  sovereign  commissions  him. 

ACCREOITULARE,  or  ACCREOULITARE 

(I.at.)    To  purge  one's  self  of  an  oflwise  by 

oath.    WhiHhaw:  Hlount. 

ACCRE8CERE  (Lat.  to  be  added  to).  The 
term  Is  used  In  speaking  of  Islands  whidi 
are  formed  In  rivers  by  deposit  CtelT.  Lex.; 

3  Kent.  Comm.  428. 

 In  Scotch  Law.  To  pass  to  aoy  one. 

Bell,  Diet 

It  Is  used  in  a  related  sense  In  the  com- 
mon-law phrase  iiix  nrrrrsrriiiH.  the  right  OC 
survivorship.    1  Washb.  Real  Prop.  426. 

 In  Pleading.    To  commence;  to  arise; 

to  accrue.  <^tfod  actio  non  accrcrit  infra 
wjt  anno9,  that  the  action  did  not  accrue 
within  six  years.  8  Chit  PL  914. 

ACCRETION  (L^t.  accreiotre,  to  grow 
to).  The  Increase  of  real  estate  by  the  ad- 
Itlon  of  i)ortions  of  soil,  by  gradual  deposi- 
lon  throuuli  the  operation  of  natural  causes 
to  that  already  in  possession  of  the  owner. 
2  Washb.  Real  Prop.  451.  It  Is  Immsterial 
whether  the  stream  be  navigable  or  not.  or 
whether  artificial  causes  contribute.  64  IlL 
56. 

"Alluvion"  comprises  both  soil  and  other 
things,  such  as  seaweed,  etc.  Tledeman, 

Real  Prop.  §  fiSH;  2  .Johns.  fN.  Y.>  313. 
The  term  "alluvion"  is  applied  to  the  de- 
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posit  Itaeit  whUe  "ftoerattoa"  rather  de- 
notes the  act. 

Sometimes,  however,  alluvion  Is  used  to 
denote  tin-  ai  t  of  im  rcasi'  alsu.  and  atcro- 
Uon  as  a  generic  term  including,  also,  re* 
Ucdon  and  aTulsttm  (q.  r.) 

ACCROACH.  To  attempt  to  exercise 
royal  power.    4  BI.  Comm.  76. 

A  koigbt  who  forcibly  assaulted  and  de- 
tained one  ot  the  king's  subjects  till  he  paid 

him  a  sum  of  money  was  held  t<»  have  com- 
mitted treason  on  the  ground  of  accroach- 
ment.   1  Hale.  P.  C.  80. 
——In  French  Law.  To  delay.  Whishaw. 

ACCRUE.  To  srow  to;  to  bp  added  to. 
as  the  Interest  accrues  on  ihv  principal. 
Accruing  costs  arc  those  whieh  bc<  omo  due 
and  are  created  after  Judgment;  as  the  costs 
of  an  execution. 

To  arise,  to  happen,  to  come  to  pass;  as 
the  statute  of  limitation  (Iocs  not  commence 
Tonnlng  until  the  cause  of  action  has  ac- 
crued. 1  Bouv.  Inst  note  861;  2  Rawle 
(Pa.)  277:  10  Watts  (Pa.)  363;  Bac  Abr. 

I.  iaitation  of  Actions"  (D  S);  69  Hun  (N. 
Y.)  145;  159  Pa.  St.  556. 

ACCRUER,  CLAUSE  OF.  See  "Survivor- 
aUp,  Glaase  (rf." 

ACCUMULATIONS. 

(1)  The  income  of  a  trust  fund,  when 
reinvested  as  a  new  capital  by  the  trustee. 

(2)  The  suspension  of  absolute  owner- 
ship In  the  rents  and  profits  of  personalty, 
which  is.  in  many  states,  limited  by  stat- 
nte.  See  1  Rer.  St  N.  Y.  p.  77S,  11  24. 

ACCUMULATIVE  JUDGMENT  (or  8EN- 
tonoe).  See  "Cumulative  Sentence." 

ACCUMULATIVE  LEGACY.  A  double 
or  additional  legacy;  a  legacy  given  in  addi- 
tion to  another  given  by  the  .same  Instru- 
ment, or  by  another  InstrumenL  4  Yes. 
M;  1  P.  Wms.  424. 

ACCUSARB   NEMO   DBBBT  SB,  NISI 

coram  dec.  Xo  one  Is  obliged  to  accHM  him- 
self unless  before  God.    Hardr.  139. 

ACCUSATION.  In  criminal  law.  A 
eharge  made  to  a  competent  olBcer  against 

one  who  has  committed  a  crime,  so  that  he 
may  be  brought  to  justico  and  punishment. 

ACCU8AT0R  POST  RATIONABILE 
tempue  nen  est  audlendus,  nist  ee  bene  de 

cmissione  excusaverit.  An  acciiser  Is  not  to 
be  beard  after  a  reasonable  time,  unless  he 
excuse  himself  sattsfiaetorUy  for  the  omls* 
slon.    Moore.  817. 

ACCUSED.  One  who  ia  charged  with  a 
crime. 

ACCUSER.  One  who  makes  an  accusa* 
tkm. 

ACEPHALI  (Oraeco^Lat)  Peraons  wltli> 
out  a  head  or  superior. 

 In  Civil  Law.  A  sect  of  reUgloua 

penona  envaierated  am<mg  the  heretlca. 


otherwise  called  acepkoMae.  So  termed,  ac- 
cording to  Calvin,  because  their  head  or 
founder  was  unknown,  und  tin  y  acknowl- 
edge<l  no  reli^iious  sui)eriois,    C'alv.  Lex. 

 In  Feudal  Law.   Persons  without  a 

fevdal  superior;  who  held  of  no  one  as  their 
lord.  Baronorum  hotuine.9  rt  acvphnlox.  LL. 
Hen.  I.  c.  22.  This  Is  thought  by  BvirriU  to 
the  passage  referred  to  In  CowcMl  as  de- 
scriptive of  a  daaa  of  levelers  who  acknowl' 
edged  no  head  or  superior. 

ACHATE,  ACHAT,  ACHATA,  or  ACHET 
(Law  Pr.)  In  old  BnKlish  law.  Purchase: 
a  purchase,  contract,  or  bargain.  Per  col- 
our ffp  arhate.  by  color  of  purchase.  SL 

Westminster  I.  c  1.    Bought.    Achate  oreret 

bought  back.    Dyer  (Fr.  Ed.)  35b. 

ACHERSET.  An  ancient  Bnglish  meas- 
jure  of  grain,  supposed  to  be  the  same  with 
their  qoarter,  or  eight  hnshela. 

ACKNOWLEDGMENT.  The  art  of  one 
who  has  executed  a  deed,  in  going  before 
some  competent  officer  or  court,  and  de- 
claring It  to  be  his  act  or  deed. 

The  acknowledgment  is  certified  by  the 
ofTu-er  or  court;  and  the  term  "acknowledg- 
ment" is  sometimes  used  to  designate  the 
certificate. 

Sometimes  looaely  naed  for  "admission" 

(</■ 

ACKNOWLEDQIMENT  MONEY.  In  Eng- 
lish law.  A  sum  paid  by  tenants  of  copy* 
hold  in  some  parts  of  Shigland,  as  a  recog- 
nition of  their  superior  lords.  Cowell; 
Rlount.  Called  a  tine  by  Blackatone.  2 
Bl.  Comm.  98. 

ACOLYTE.  An  inferior  church  servant, 
who,  next  nnder  the  deacon,  followed  and 

waited  upon  the  priest  and  deacons,  and 
performed  the  meaner  offices  of  lighting  the 
candles,  carrying  the  bread  and  wine,  and 
paying  other  servile  attendance. 

ACQUEST.   An  estate  acquired  by  pur- 

( base. 

ACQUETS.  In  <  ivil  law.  Property  which 
has  been  a(  <iuired  by  purchase,  gift,  Or 
otherwise  than  by  succession. 

Immovable  property  which  haa  been  ac* 
quired  othenrlse  than  by  auccesslon.  Mer- 
lin, Repert 

The  profits  of  all  the  effects  of  which  the 
husband  has  the  administration  and  enjoy- 
ment, either  of  rl>;bt  or  in  fact,  of  the  prod- 
uce of  the  re(  iprocal  indu.stry  an<l  labor  of 
both  husband  and  wife,  and  of  the  estates 
which  they  may  acQvIre  dnrlnr  the  mar- 
'  riago.  either  by  donations,  made  jointly  to 
them  both,  or  by  purchase,  or  In  any  other 
elmilar  way,  even  although  the  purchase  be 
only  in  the  name  of  one  of  the  two,  and  not 
of  both.  ClT.  Code  La.  art  SSTl. 

ACQUIESCENCE.  A  silent  appearance 
of  consent.  Worcester. 

It  Is  to  be  distinguished  from  avowed  con- 
sent, on  the  one  hand,  and  from  open  dis- 
content or  oppOBltlon,  on  the  other.  It 
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amounts  to  a  consent  which  is  impliedly 
given  by  one  or  both  parties  to  a  proposi- 
tion, a  clause,  a  conditioii,  a  Judgment,  or 
to  any  act  whatever. 

It  Imports  an  assent  wliich.  though  im- 
plied, is  to  some  extent  active,  and  is^to  be 
diittafnUflied  ftom  IseJtot;  irUtili  la 'mere 
passive  neglect  69  CaL  2B5. 

ACQUIETANOIS  PLEQIIS.  A  writ  of 
Justices,  formerly  lying  for  the  surety 
against  a  creditor  who  refuses  to  acquit  him 
after  the  debt  has  been  aatiafled.  Beg..Wrlt8, 
15S;  Cowell;  Blount. 

ACQUIRE  (I.at.  (/(/,  for.  and  (juacrerc,  to 
seek).    To  make  j)ropiTty  (inc  s  own. 

It  is  regularly  applied  to  a  permanent  ac 
qnlslttim.  A  man  Is  Mid  to  obtain  or  pro 
cure  a  mere  temporary  acquialtton. 

ACQUISITION.  The  act  by  which  a  per- 
son procures  the  property  of  a  thing. 

The  thing  the  property  In  which  is  se- 
cured. 

Original  afqnisitlon  Is  that  by  which  a 
n^an  set  ures  a  property  in  a  thing  which  is 
not  at  the  time  he  acquires  it,  and  In  its 
then  existing  condltlott,  the  property  of  any 
other  individual.  It  may  result  from  oc- 
cupancy (1  Bouv.  Inst,  note  490;  2  Kent, 
Comm.  28'J),  ac  ( ession  (1  Bouv.  Inst,  note 
499;  2  Kent.  Ck>mm.  293).  inteUectual  labor,— 
namely,  for  tnTentions,  which  are  secured 
by  patent  rights,  -and  for  the  authorship  of 
books,  maps,  and  charts,  which  is  protected 
by  copyrights  (1  Boar.  Inst  note  508).  | 

Derivative  arqulsftlon Isthat  bywhlch  prop- i 
vrty  is  procured  from  ollicrs.  cither  by  act  of  ■ 
law  or  by  act  of  the  parties.  Coods  and 
chattels  may  change  owners  by  act  of  law 
in  the  cases  of  forfeitnre,  sncceeston.  mar- 
riage. Judgment,  insolvency,  and  intestacy, 
or  by  act  of  the  parties,  as  by  gift,  will,  or 
sale. 

An  acquisition  may  result  from  the  act  of 
the  party  himself,  or  those  who  are  In  his 
power  ar  ting  for  him.  as  his  children  while 
minors.  1  N.  H.  28.  See  Dig.  41.  1.  63;  Inst 
2.  9.  8. 

ACQUITTAL. 

In  Contracts.  A  release  or  discharge 
from  an  obligation  or  <  n^'agement.  26 
Wend.  (N.  Y.)  283. 

According  to  Lord  Coke,  there  are  three 
kinds  of  acquittal,  namely,  by  deed,  when 
the  party  releases  the  obligation:  by  pre- 
scription; by  tenure.    Co.  Lltt.  iOOa. 

in  Criminal  Practice.  The  absolu- 
tion of  a  party  charged  with  a  crime  or 
misdemeanor. 

The  absolution  of  a  party  accused  on  a 
trial  before  a  traverse  Jury.  1  Nott  A  McC. 
(8.  C.)  86:  8  McOord  (8.  C.)  461. 

.\cquittals  in  fact  are  those  which  take 
place  when  the  jury,  upon  trial,  finds  a  ver- 
dict of  not  guilty. 

Acquittals  in  law  are  those  which  take 
place  by  mere  operation  of  law;  as  where  a 
man  has  been  char^'ed  merely  as  an  acces- 
sary, and  the  principal  has  been  acquitted. 
2  iDSt  264. 


Effect  on  subsequent  prosecution,  see 
"Jeopardy." 

ACQUITTANCE.  In  contracts.  An  agree- 
ment In  writing  to  discharge  a  party  from 
an  engagement  to  pay  a  sum  of  money.  It 
is  evidence  of  pajnnent.  and  differs  from  n 

release  in  this,  that  the  latter  must  be  under 
seal,  while  an  acciuiitance  need  not  be  un- 
der seal.  Poth.  Obi.  note  781.  See  3  Salk. 
298;  Co.  Utt  212a,  273a;  1  Rawle  (Pa.)  391. 

ACRE  (Ger.  nkir;  perhaps  I-at.  mjcr,  a 
field).  A  quantity  of  land  containing  one 
iiundred  and  sixty  square  rods  of  land,  in 
whatever  shape.  Sergeant.  Land  Laws  Pa. 
185;  Cro.  Elis.  476.  t)65;  6  Coke,  67;  Poph. 
55;  Co.  Litt.  r>b.  The  word  formerly  signi- 
fied an  open  field;  whence  acre-fight,  a  con- 
test in  an  open  field.  Jacob. 

The  measure  seems  to  have  been  variable 
in  amount  in  its  earliest  use.  but  was  fixed 
by  statute  at  a  remote  period.  As  original- 
ly used,  it  was  applicable  especially  to 
meadow  lands.  Oowell. 

ACT  (Lat.  aijfir,  to  do;  actuM,  douej. 
Something  done  or  established. 

In  its  general  legal  sense,  the  word  may 
denote  something  done  by  an  individual,  as 
a  private  citizen,  or  as  an  ofBccr;  or  by  a 
body  of  men,  as  a  legislature,  a  council,  or 
a  court  of  justice;  including  not  merely 
physical  acts,  but  also  decrees,  edicts,  laws, 
judgments,  resolves,  awards,  and  determina- 
tions. Some  general  laws  made  by  the  con- 
gress of  the  United  States  are  styled  "joint 
resolutions,**  and  these  have  the  same  force 
and  effect  as  those  styled  "acts." 

An  instrument  in  writing  to  verify  facts. 
Webster.  It  is  used  in  this  sense  to  signify 
published  acts  of  assembly,  congress,  etc 
In  a  sense  approaching  this,  it  has  been  held 
in  trials  for  treason  that  letters  and  other 
written  documents  were  acts.  1  Fost.  C.  C. 
198;  2  Starkie,  116. 

 In  Civil  Law.    A  writing  which  states 

in  a  legal  form  that  a  thing  has  been  done, 
said,  or  agreed.    Merlin.  Repert. 

Private  acts  are  those  made  by  private 
persons  as  registers  in  relation  to  their  re- 
ceipts  and  expenditures,  schedules,  acquit- 
tances, and  the  like.  Code,  7.  32.  6;  Id.  4. 
21;  Dig.  22.  4;  Civ.  Code  La.  arts.  2221-2264; 
8  Toullier,  Dr.  Civ.  94. 

Acts  under  priyate  signature  are  those 
which  have  been  made  by  private  individ- 
uals, under  their  hands.  An  act  of  this 
kind  does  not  acquire  the  force  of  an  authen- 
tic act  by  being  registered  in  the  office  of  a 
notary  (11  Mart.  fLa.)  243;  5  Mart.  fLa.;  X. 
S.l  693;  8  Mart.  [La.  |  568;  2  Mart.  11^.;  N. 
S.j  396;  3  La.  Ann.  419),  unless  it  has  been 
properly  acknowledged  before  the  offlcer  by 
fhe  parties  to  it  (5  Mart.  fT.a.:  N.  5?  1  19r,K 

Public  acts  are  those  whicli  have  a  public 
authority,  and  which  have  been  made  before 
public  ofllcers,  are  authorised  by  a  public 
seal,  have  been  made  public  by  the  author- 
ity  of  a  magistrate,  or  Whlch  have  been  ex- 
tracted and  been  properly  authenticated 
from  public  records. 
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 In  Legislation.  A  statute  or  law  made 

by  a  legislative  body. 

General  or  public  acts  are  those  which 
bind  the  whole  community.  Of  these  the 
<*oiiTt8  take  judicial  cognizance. 

Private  or  special  a»-ts  arc  those  which 
operate  only  u|ion  particular  personb  and 
priTatc  concerns. 

■  ■  in  Scotch  Practice.  As  a  noun,  an 
abbreTlatfon  of  artw  (proctor  or  advocate. 

*  si>i  1  in!:;,  for  a  plaintiff  or  pursuer),  u.sod 
in  records.  "Act.  A.  Alt.  B."  an  abbrevia- 
tiai  of  Actor,  .i//cr.  B.;  that  Is,  for  the 
pursuer  or  plaintiff.  A.,  for  the  defender,  B. 
1  Brown.  336,  note:  2  Brown.  144,  note;  Id. 
W!.  note. 

As  a  verb,  to  do  or  perform  judicially;  to 
enter  of  record.  Siuratjr  "acted  tn  tho  books 
of  adJonmaL**  1  Brown,  4. 

ACT  BOOK.  In  Scotch  practice.  The 
minute  hook  of  a  court.  1  Swinb.  81. 

ACT  IN  PAIS.  An  act  perfornicrl  out  of 
court,'  and  wtiich  is  not  a  matter  of  record. 

A  deed  or  an  assurance  transacted  be- 
tween two  or  more  private  persmis  in  the 
eonntry.  that  is.  according  to  the  old  com- 
m«;n  law.  upon  the  very  spot  to  be  trans- 
ferred, is  matter  tn  pais.  2  BL  Comm.  294. 
S«e  "In  Pals." 


ACT  OF  ATTAINDBIt 

tainder  " 


S«e  '^lU  of  At- 


ACT  OF  BANKRUPTCY.  An  act  which 
anbjoets  a  person  to  be  proceeded  against 

as  a  bankrupt. 

The  acts  of  bankruptcy  enumerated  in  the 
bankruptcy  act  of  1898,  f  S,  are  ( I )  con-  j 
cealinent,  transfer,  or  remoral  of  property 
vHk  Intent  to  hinder,  delay,  or  defraud ! 
creditors;  (2)  tmnsfcr  of  property  while  In- I 
solvent,  with  intent  to  give  a  preference; 
(8)  permitting,  while  Insolrent.  a  creditor, 
to  obtain  a  preference  by  legal  proceedings, 
and  not  vacating  such  preference  within ' 
flvf  days;  (4)  making  a  general  assignment 
for  the  benefit  of  creditors;  (6)  admitting,; 
Id  viitittg;  inabllltir  to  pay  dabts,  and  wlU- 1 
tasneas  to  be  adjudged  a  baaknq^ 

ACT  OF  CURATORY.  In  Scotch  prac- 
ttoa.  The  act  extracted  by  the  clerk,  upon 
any  one's  acceptance  of  iHing  curator. 
FoirlMO,  Jnst  pt  1,  bk.  1.  c.  2.  Ut.  2;  8  Kames, 
Bq.  291.  Corresponding  with  the  Ofdar  for 
the  appointment  of  a  guardian,  in  BngUsh 
and  American  practice. 

ACT  OF  GOD.  A  natural  cause  which 
Operates  without  interference  or  aid  from 
man.   l  Pars.  Cent.  n:;.'.. 

That  which  proceeds  from  the  violence  of 
nature:  by  that  kind  of  force  of  the  elements 
which  human  ability  could  not  have  fore- 
seen or  prevented.  6  Oral  (Va.)  189. 

The  term  is  sometimes  defined  as  e^tulva- 
lent  to  inevitable  accident,  but  incorrectly, 
as  there  is  a  distinction  between  the  two, 
although  Sir  William  Jones  proposed  the 
use  of  "Inevitable  accident"  instead  of  "act 
of  God."  Jones.  Bailm.  104.  See  Story, 
Bailm.  9  26;  2  Sharswood.  Bl.  Comm.  122; 


2  Crabb.  Real  Prop.  §  2176;  4  Doug.  287; 
21  Wend.  (N.  Y.)  190;  2  Ga.  349;  10  Miss. 
572:  ;j  itla<  kf.  (In<i.>  22L'. 

Ail  acts  of  Qod  are  inevitable  accidents, 
but  not  all  Inevitable  accidents  aro  tbe  net 
of  God.  i.  c,  caused  hy  the  forces  of  nature. 

29  N.  y.  115. 
See,  also.  '*Vls  Major." 

ACT  OP  GRACE.  In  Scotch  law.  A  sUt- 
ute  by  which  the  Incarcerating  creditor  is 

bound  to  alinu  nt  his  debtor  In  prison,  if 
su(  h  flebttu'  has  no  means  of  support,  un- 
der penalty  of  a  liberation  of  ills  debtor  if 
such  aliment  be  not  provided.  Paterson, 
Comp. 

ACT  OF  HONOR.  An  Instrument  drawn 
up  by  a  notary  public,  after  protest  of  a  bill 
of  exchange,  when  a  third  party  Is  desirous 

of  paying  or  accepting  the  bill  for  the  honor 

of  any  or  ail  of  Ihp  parties  to  it. 

ACT  OF  INSOLVENCY.  An  act  indicat- 
ing insolvency,  and  subjecting  the  party  to 
insolvency  proceedings.    See  "Insolvency." 

ACT  OF  LAW.  A  result,  like  the  devo- 
lution (jf  a  title,  produced  by  operation  of 
law  without  the  design  of  the  parties  con- 
cerned. 

ACT  OF  SETTLEMENT.    Tbe  sUtute  of 

12  &  13  Wm.  in.  c.  t.  limiting  the  English 

crown  to  the  Princi  ss  Sophia,  of  Hanover, 
and  the  heirs  of  her  body  l)einK  Protestants. 

ACT  OF  STATE.  An  act  done  by  the 
sovereign  power  of  a  country,  or  by  Its 

delegate,  within  the  limits  of  th^^  power 
vested  in  him.  .\n  act  of  state  cannot  be 
questioned  or  made  ttic  subject  of  legal 
proceedings  In  a  court  of  law. 

ACT  OF  SUPREMACY.  The  statute  of  1 
Eliz.  c.  1,  declaring  the  supremacy  of  the 
crown  over  the  ecdeslasticai  authorities. 

ACT  OF  UNIFORMITY.    The  statute  of 

13  ft  14  Car.  II.  c.  4,  enacting  that  the  book 
of  common  prayer,  as  then  recently  revised. 

shotild  be  used  in  every  parish  church  and 
other  place  of  public  worship,  and  other- 
wise ordaining  a  uniformity  in  religious 
services,  etc.  3  Steph.  Comm.  104.  I 

ACT  OF  UNION.  The  statute  of  S  Anne, 
c.  8,  by  which  the  articles  of  union  between 
the  two  kingdoms  of  Kngland  and  Scotland 
were  ratified  and  confirmed.  1  Bl.  Comm. 
97. 

ACT  ON  PETITION.  A  form  of  Sum- 
mary proceedinj;  formerly  in  use  in  the  hisli 
court  of  admiralty,  in  England,  in  which  the 
parties  stated  their  respective  cases  briefly, 

and  supported  their  statements  by  affldavit. 
2  Dods.  Adm.  174,  184;  1  Hagg.  Adm.  1. 
note. 

ACTA  DIURNA  (Lat)  A  formula  often 
used  in  signing.  In  the  sense  of  "done  on 

this  day."    Du  Oange. 

Daily  transactions,  chronicles,  journals, 
registers.   I  do  not  find  the  thing  published 
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In  the  acta  iliurna  (fiaily  records  of  af- 
fairs).  Tacitus,  Aun.  d,  3;  Ainswurlb,  Lex.; 

Smftli,  Lex. 

ACTA  EXTERIOR  A  INDICANT  INTKRI- 

ora  secreta.  Outward  acts  Indicate  the  in- 
ward intent.  Broom.  Lvii.  Max.  iM  Loudon 
Ekl.)  270;  1  Smith.  Lead.  Cag.  (4th  Am.  Ed.) 
116:  8  Coke.  291;  13  Johns.  (N.  Y.)  414;  16 
Johnt.  (N.  T.)  401. 

ACTA  IN  UNO  JUDICIO  NON  PROBANT 
in  alio  nisi  inter  easdem  personas.  Things 
done  in  one  action  cannot  be  taken  as  evi- 
doice  in  another,  onleas  It  be  between  the 
■ame  parties.  Tray.  Lat  Max.  11. 

ACTA  PUBLICA  (I>at.)  Things  of  gen- 
eral knowledge  and  concern;  matters  trans- 
acted before  certain  public  officers.  Calv. 
Lex. 

ACTE.  In  French  law.  Denotes  a  docu- 
ment, or  formal,  solemn  writing,  embody- 
ing a  legal  attestation  that  something  has 
been  done,  corresponding  to  one  sense  or 
nse  of  the  English  word  "act."  Thus,  actes 
dc  naissaurc  are  the  certificates  of  birth, 
and  must  contain  tbe  day,  hour,  and  place 
of  birth,  together  with  the  spx  and  Intend- 
ed Christian  name  of  the  chlM.  and  the' 
names  of  the  parents  aiul  of  the  witnesses. 
Acir^  <!(•  innringe  are  the  marriage  certifi- 
cates, and  contain  names,  professions,  ages, 
and  places  of  birth  and  domicile  of  the  two 
per.sons  uiarryinK.  and  of  their  parents;  also 
the  conHcnt  of  thosf  latter,  and  the  mutual 
agreements  of  the  intended  husband  and 
wife  to  take  each  other  for  better  and  worse, 
together  with  the  usual  attestations.  Aden  . 
dc  dccts  arc  the  <  f'rtificatf.s  of  death,  which 
are  required  to  be  drawn  up  before  any  one 
may  be  borled.  Le*  acte»  de  Vftat  cirtl 
are  public  documents.  Brown. 

ACTIO.  In  civil  law.  A  spocifir  mode  of 
enfuriiug  a  right  before  tbe  courts  of  law, 
c.  nr.,  Iegl»  actio:  actio  tomrmenN.    In  this 

sense  we  speal?  of  actions  In  our  law,  c.  >!., 
the  action  of  debt.  The  rit;ht  to  a  renu'dy. 
thus:     f'.r  nuiln  jni'lo  )i(ni   oritur  aftia.  no 

right  of  action  can  arise  upon  a  naked  pact . 
In  this  sense  we  rarely  use  the  word  *'ae-| 

tion."  3  Ortolan.  Inst,  5  Igsa;  5  Savlprny, 
System,  lo;  MacUeld.  Civ.  Law  (13th  Ed.) 

The  first  sense  here  given  is  the  older , 
one.   Justinian,  following  Celsns.  firtres  the> 

well-known  definition:  Arfio  nihil  nliid 
CMt,  guan  jus  persequeyidi  in  fudiclo,  quod 
Hbi  debet ur.  which  may  be  thus  rendered: 
A'\  a' tloM  is  simply  the  right  to  enforce 
one's  demand  in  a  court  of  law.  Inat.  4.  6. 
-De  Action! bus."  See  "Action." 
Divisions: 

 According  to  Nature.  In  the  sense  of 

a  F  peel  fir  form  of  remedy,  there  are  various 
divisions  ot  mtioms.  ArtioHrti  ririlrji  are 
those  lornis  of  remedies  which  were  estab- 
lished under  the  rigid  and  infiexihle  system 
of  the  civil  law,  the  hit  rtrffwi.  AtHonet 
hiiii'irnrinr  are  those  which  were  .gradually 
introduced  by  the  praetors  and  aediles,  by 


virtue  of  their  equitable  powers.  In  order  to 
prevent  the  failure  of  justice  which  too  often 
resulted  from  the  employment  of  the  </' 
tionea  viriir^.  These  were  found  so  beneficial 
In  practice  that  they  erentnally  supplanted 
the  old  remedies,  of  which,  in  the  time  of 
Justinian,  hardly  a  trace  remained.  .Mu<  keld. 
Civ.  Law.  5  11»4:  ')  Savlgny.  System.  Iiirrrt,i<- 
actionea,  as  a  class,  were  forms  of  remedies 
for  cases  clearly  defined  and  recognized  as 
actionable  by  the  law.  f7i7c.f  aciioius  were 
1  emedles  granted  by  the  magistuite  in  osf  s 
to  which  no  acflo  directa  was  applicable. 
They  were  framed  for  the  special  occasion, 
by  analogy  to  the  existing  form,  and  were 
generally  fictitious:  that  is.  they  proceeded 
upon  the  assumption  that  a  state  of  tbinjss 
existed  which  would  hare  entitled  the  party 
to  an  actio  'Hrrrta,  and  the  cause  was  tried 
upon  this  assumption,  which  the  other  party 
was  not  allowed  to  dispute.  5  SaTtgny.  8y»> 
tem,  i  216. 

 ^According  to  8ubJect-Matter.  Again, 

there  are  a<  fioin  ^  in  in  rsnunin  and  artiniK  •< 
in  rem.  The  former  class  Includes  all  rem- 
edies for  the  breach  of  an  obligation,  and 
are  considered  to  be  directed  against  the 
person  of  the  wrongdoer.  .The  second  class 
comprehends  all  remedies  devised  for  the 
recovery  of  property,  or  the  enforcement 
of  a  right  not  founded  upon  a  contract  be- 
tween the  parties,  and  are  therefore  con- 
sidered as  rather  aimed  at  the  thin;;  in  dis- 
pute than  at  the  person  of  the  defendant. 
Mackeld.  Civ.  Law,  S  196;  6  Savlgny.  Sys- 
tem. 55  206-209;  3  Ortolan,  Inst.  S  1982  et  seq. 

 According  to  Object.    In  respect  to 

their  object,  actions  are  either  (a)  ariioiicx 
rri  fiei'Mtfumtlae  ranna  romparatof,  for  the  re- 
covery »)r  property  or  damages,  to  which 
class  belont;  all  itt-tUmrH  in  rem,  and  those 
of  the  aitioins  in  frrsuiuim.  which  were  di- 
rected merely  to  the  recovery  of  the  value 
of  a  thing. or  compensation  for  an  Injury:  or 

(b)  tii-tinnrs  p<niin!i<  'cnllefl,  nlsn.  'I'f ioiift 
ex  delicto).  In  which  a  penalty  was  recov. 
ered  of  the  delinquent:  or  (c)  urUoiwH 
mixtae.  in  which  were  recovered  both  the 
actual  damages  and  a  penalty  in  addition. 
.\ilioinM  {to'ualrs  and  iKlioiu'^  iiilrtae  COMi- 
prcbcnded  cases  of  injuries  for  which  the 
rivil  law  permitted  redress  by  private  ac- 
tion, but  which  modern  civilization  univer- 
sally reganls  as  crimes;  that  is.  offenses 
against  so(  lety  at  large,  and  punished  by 
proceedings  in  the  name  of  the  state  alone. 
ThTts.  theft,  receiving  stolen  goods,  robbery. 
mal!(  ions  mischief,  and  the  murder  or  neg- 
ligent homicide  of  a  slave  (in  which  case 
an  Injury  to  property  was  Involved),  gave 
rise  to  private  actions  for  damages  against 
the  delinquent.  Inst.  4. 1.  De  obliffotUmihtia 

i/iitn'  rx  lUlicto  tuiMniiiltir.  Id.  2.  honi* 
ti  rupfin.  Id.  3.  De  lege  aquilia.  And  see 
Mackeld.  Civ.  Law,  i  196;  6  Savlgny.  Sya- 
tem.  5§  210  212. 

 According  to  Procedure.    In  respect 

to  the  mode  of  procedure.  iir!i>,n's  in  jirr- 
nonam  are  divided  into  Hlricti  jurU,  and 
bonae  fidei  aetUmes.  In  the  ftmner.  tbe 
(onrt  was  confined  to  the  strict  letter  of 
tbe  law;  in  the  latter,  something  was  left 
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to  thp  discretion  of  the  jtidfte.  who  was  gov- 
erned in  his  decision  l)y  considerations  of 
what  ought  to  be  expected  from  an  honest 
aaa  under  circumstances  similar  to  those  of 
the  plaintiff  or  defendant  Mackeld.  dv. 
Law,  §  197a. 

Besides  this  classification,  the  different 
actions  had  spedUle  namas,  the  iMrtiiclpal  of 
which  follow. 

ACTIO  AD  EXHIBENDUM.  In  civil  law. 
An  acliuii  nihtiiuted  fof  the  purpose  of  com- 
pelling the  person  against  whom  it  was 
broo^t  to  exiiibit  some  thins  or  title  in  liis 


It  was  always  preparatory  to  another  ac- 
tion. whi(  h  lay  for  the  recovery  of  a  thinf 
movable  or  immoTaUe.  1  Merlin,  Quest  de 
Droit,  84. 

ACTIO  ARBITRARIA.  In  the  civil  law. 
Au  arbitrary  action;  <)n<>  depending  upon 
the  discretion  of  the  judge  (t'j-  arbilrio  judi- 
eU  pendent) ;  or  in  wliich  the  Judge  was 
allowed  to  determine,  according  to  equity 
aad  the  circumstances  of  the  particular 
ease,  how  satisfaction  should  be  made  to 
the  pialntur  ipermtttUwr  fudUsi  ex  tone  et 
aequo,  secundum  cuiusgue  rei  de  qua  ac- 
tum est  natiiram.  aestimore  quemadmo- 
dum  (J'  '"1  I  .satisficri  ojtnrlcal) .  If  the  de- 
fendant refused  to  conform  to  the  decision 
of  the  Jndge.  he  mt^t  be  condemned  at 
ilaCTetion  (nisi  arbitrio  judicis  artori  satis- 
faciat, — ec/iideinnari  debetit  \ .    Inst.  4.  C..  '^\. 

ACTIO  BONAE  FIDEI.    See  "Actio"  (4). 

ACTIO  CALUMNIAE.  In  the  civU  law. 
An  action  to  restrain  the  defendant  from 

prosecuting  a  groundless  proceeding  or 
trumped-up  charge  against  the  plaiutiff. 
Hater,  Bom.  Law.  8S9. 

ACTIO  CIVILIS.  See  *'Actlo"  (1). 

ACTIO  COMMODATI  CONTRARIA.  In 

etrfl  law.  \x\  action  by  the  borrower 
against  the  lender,  to  compel  the  execution 
of  the  contract.  Path.  Pret  a  Usage,  note 

75. 

ACTIO  COMMODATI  Dl RECTA.  In  civil 
law.  An  actum  by  a  lender  against  a  bor- 
rower, the  principal  ohjoct  of  which  Is  to 
obtain  a  restitution  of  the  thing  lent  Poth. 
PreL  a  Usage,  notea  M.  68. 

ACTIO  COMMUNI  DIVIDUNDO.  In  civil 
law.  An  action  for  a  division  of  the  prop 
cttr  held  fn  common.  Storjr.  Partn.  (Ben 

Dftt  E  '  >   '  "''1. 

ACTIO  COMMUNIS.  A  common  action. 
A  term  applied  by  Bracton  to  an  action 

where  the  thing  demanded  was  common, 
and  not  s>-vt'ral.    Hrri'  ton,  fol.  103. 

ACTIO  CONDICTIO  INDEBITATI.  In 
drll  law.  An  action  hy  which  the  plaintiff 
recovers  the  amount  of  a  aum  of  money  or 
other  thing  he  paid  by  mistake.  Poth.  Pro- 
140. 


upon  the  affirmative  .tneL'ation  of  some  right 
in  [tie  plaintiff  In  anothtM  s  hind,  as  a  right 
of  way,  etc.,  and  not  upon  the  denial  of  the 
right  of  another  in  his  land,  inst  4.  6.  2. 
Confeatoria  <Hci(ttr,  ffttitt  consfttula  ett  vet' 
bis  afjirmntiris.  Bracton,  (ol.  lOS.  See  "Ac* 
tio  Negatoiia." 

ACTIO  CONTRARIA.  In  the  civil  law. 
A  contrary  or  cross  action,  as  distinguished 

from  artio  direeta.  Heim  c.  Eleni.  .lur.  Civ. 
lib.  3.  tit  15,  Si  805,  816.  826;  Bracton.  foL 
108. 

ACTIO  CRIMINALI8.  In  the  common 
law.  A  criminal  action.  Bracton,  foL  108b. 

ACTIO  DE  DOLO  MALO.   In  the  dvU 

law.  .\n  a'tion  of  fraud;  an  action  which 
lay  for  a  delrauded  person  against  the  de- 
frauder  and  his  heirs,  who  had  been  en- 
riched by  the  fraud,  to  obtain  the  reatitn- 
tlon  of  the  thing  of  which  he  had  been 
fraudulently  (ieprived.  with  all  Us  ik^.'s- 
sions  (cum  omni  causa) ;  or,  where  thi.s  was 
not  practicable,  for  compenaatiou  in  dam- 
atr-s.  1  Mackeld.  Civ.  Law.  p.  221.  §  217; 
Heiuec.  Elem.  Jur.  Civ.  lib.  4.  tit.  6,  S  ll?i2: 
Dig.  4.  8;  Oode^  8.  81;  Bracton.  txA.  108b. 

ACTIO  DE  IN  REM  VERSO.   In  the  civil 

law.  .^n  action  concerning  a  t'nni'  ronvert- 
ed  to  the  protit  of  another:  an  ai  tion  Kianted 
to  one  who  had  contract  with  a  son  or  slave, 
in  order  to  recover  whatever  the  father  or 
master,  by  means  of  such  contract,  had  con- 
verted to  their  own  advantage.  Inst.  4.  7. 
4;  Dig.  15.  3;  Code,  4.  26;  Heinec.  Elem.  Jur. 
ClT.  lib.  4.  tit  7,  I  1888;  Halifax.  AnaL  bk. 
8.  c.  8,  note  7. 

ACTIO  DE  PECUtlO.  In  the  civil  law. 
An  action  concerning  or  against  the  pecu- 
lium  or  separate  property  of  a  party.  An 
action  to  which  fathers  and  masters  were 
liable  on  the  contracts  of  their  children  and 
servants,  to  the  extent  of  the  latter's  pecu- 
lium,  patrimony,  or  separate  estate.  Inst. 
4.  6.  10;  Id.  4.  7.  4;  Dig.  15.  1;  Code,  4. 
Helnec.  Blem.  Jur.  Civ.  lil>.  4.  tit.  7.  S  1219. 


ACTIO  C0NFE8S0RIA.  In  the  civil  law 
A  afllrmaiive  action;  an  action  founded 


ACTIO  DE  PECUNIA  CONSTITUTA.  In 

the  civil  law.  An  action  for  money  engaged 
to  be  paid;  an  action  which  lay  against  any 
person  who  liad  engaged  to  pay  money  for 
himself,  or  for  another,  without  any  ftomal 

stipulation  {nulla  stipulationc  iuterpoaita). 

Inst.  4.  »r  !>;  Dig.  1.3.  5;  Code.  4.  18, 

ACTIO  DEP08ITI  CONTRARIA.  In  civil 
law.  An  action  which  the  depositary  has 

against  the  depositor,  to  compel  him  to  ful- 
fill his  engagement  toward  him.  Poth.  du 
Depot,  note  69. 

ACTIO  DEPOSITI  DIRECTA.  In  civil 
law.  An  action  which  is  brought  by  the 
depositor  against  the  depositary,  in  order 
to  get  back  the  tiling  deposited.   Poth.  du 

Depot,  note  W. 

ACTIO  DIRECTA.    See  "Actio  *  (1). 
ACTIO  EMPTI.   See  "Actio  ex  EmptO." 
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ACTIO  EX  CONDUCTO.  In  fivil  law. 
Au  action  which  the  bailor  ol  a  thing  for 
hire  may  bring  againsl  the  bailee,  in  order 
to  compel  him  to  redeliver  the  thing  hired. 
Poth.  do  Contr.  de  Louage,  note  59. 

ACTIO  EX  CONTRACTU.   See  "AcUon." 

ACTIO  EX  DELICTO.    See  "Action." 

ACTIO  EX  EMPTO.    In  the  civil  law.  An 
actkm  of  purchase,  or  upon  purchase;  an 
action  which  a  buyer  Is  entitled  to  maln-j 
tain  against  a  seller,  In  order  to  cause  blm  I 
to  deliver  possession  of  the  thing  suM.  with  j 
Its  titles  and  fruits,  and  everything  depend- 
ent upon  it.   Poth.  Cont  pt  2.  c.  1,  art  5; 
Inst  4.  6.  28.    otherwise  called  actio  empti, 
or  mti.    Dig.  VJ.  1;  Code,  4.  49;  Heinec. 
mem.  Jur.  ClT.  Ub.  8.  tit  24,  §  912. 

ACTIO  EX  LOCATO.  In  the  civil  law. 
An  action  upon  letting;  an  action  which  the 
person  (locator)  who  let  a  thing  for  hire 

to  another  mlRht  have  against  the  hirer 
(conductor).  Dig.  Id.  2;  Code.  4.  65.  See 
"AcUo  Locatl." 

ACTIO  EX  8TIPULATU.  In  ih»  cItII 
law.  An  action  to  enforce  a  stipulation. 

ACTIO  EX  VENDITO.  In  the  civil  law. 
An  action  upon  sale;  an  action  which  a 
seller  Is  entitled  to  maintain  against  a  buy- 
er to  recover  the  price  of  a  thing  sold  and 
delivered.  Inst.  4.  6.  2S;  Heinec.  Elem.  Jur. 
Civ.  lib.  3,  tit  24,  §  915.  Called  aetU>  •«•- 
dili.    Id.;  Dig.  19.  1:  Code,  4.  49. 

ACTIO  EXERCITORIA.  In  the  civil  law. 
An  action  against  the  Lrrrcitar  or  employer 
of  a  vessel.    Sec  "Exercitoria  Actio." 

ACTIO  FAMlLIAE  ERCI8CUN0AE.  In 
Civil  law.  An  action  for  the  division  of 

an  inheritance.   Inst  4.  6.  20;  Bracton.  100b. 

ACTIO  FINIUM  REGUNDORUM.  In  the 
civil  law.  An  action  for  the  determination 
of  boundJiries  tjetween  adjoining  lands. 
Inst  4.  17.  6:  Id.  4.  6.  20.  Enumerated  by 
Bracton  and  Fleta  among  mixed  actions. 

Bracton.  fol.  444:  Fleta,  lih.  H.  C.  9,  S  8. 
See  "Fininni  Rf^pnndonim  Actio." 

ACTIO  FURTI.  In  the  civil  law.  An  ac- 
tion of  ',];'  it:  an  action  lonniii-d  ii|Min  theft. 
Inst  4.  1.  13-17;  Bracton,  fol.  444.  This 
could  only  be  broaght  for  the  penalty  at- 
tached to  the  offense  (fnnttnn  ad  pnrnftr  pn-- 
trriit  hull  III  pert  hut),  and  not  to  recover  the 
thing  stolen  itself,  for  which  other  actions 
were  provided.    In.st.  4.  1.  19. 

ACTIO  HONORARIA.    See  "Actio"  (1). 

ACTIO  IN  FACTUM.  In  civil  law.  An 
action  adapted  to  the  particular  case  which 
had  an  analopy  to  some  actio  in  /i/y,  which 
wa.s  founded  on  some  subsisting  acknowl- 
ed.ued  law.  SpeiK  c,  Eq.  .lur.  i;i2.  The 
origin  of  these  actions  is  atrilcingly  similar 
to  tlwt  of  actions  on  the  case  at  common 
law.    See  "Case." 

ACTIO  IN  PERSONAM  (Lat.)  an  action 
against  the  person.   See  "Actio"  (2). 


.A  personal  action. 

This  is  the  term  in  use  in  tlie  civil  law  to 
denote  the  actions  which  in  the  common  law 
are  called  "personal."  In  modem  usage  it 
is  applied  In  English  and  American  law  to 
those  suits  in  n'lmiralty  which  are  directed 
against  the  person  of  the  defendant,  as  dis- 
tinguished from  those  in  n-m,  which  are 
directed  against  the  specific  thing  from 
which  (or  rather  the  proceeds  of  the  sale 
of  which)  the  complainant  t  xpe(  t.'^  and 
claims  a  right  to  derive  satisfaction  for  the 
Injury  done  to  him. 

ACTIO  IN  QUADRUPLUM.  In  the  civil 

law.  An  action  for  the  quadruple  value  of 
a  thintr.    Inst.  4.  H.  21;  Bracton,  fol.  lU3a. 

ACTIO  IN  REM.  An  action  against  the 
thing.  See  "AcUo"  (2). 

ACTIO  IN  SIMPLUM.  In  the  dvU  law. 

An  action  for  the  single  value  of  a  thing. 
Inst.  4.  6.  21.  22;  Bracton.  fol.  l<»3a. 

ACTIO  IN  TRIPtUM.  In  the  civU  law. 
An  action  for  the  triple  value  of  a  thing. 
Inst.  4.  6.  21.  24;  BracUMD,  foL  103a. 

ACTIO  INDIRECTA.  An  indirect  action. 
A  species  of  action  mentioned  by  Bracton. 
probably  tlie  reverse  Of  the  octio  dirtcto. 

Bracton,  fol.  in3a. 

ACTIO  INJURIARUM,  or  OAMNI  INJU- 
rla.  In  the  civil  law.  An  action  for  In- 
juries ilouf  by  beatinc.  wounding.  slaiKler- 
ous  language,  libel,  and  the  like.  Inst  4.  4. 
pr.  1. 12;  Bracton.  fol.  lOSb. 

ACTIO  J  U  Die  ATI.  In  civll  law.  An  ac- 
tion instituted,  after  four  months  had 
elapsed  after  the  rendition  of  jndKment.  in 
which  the  judge  issued  his  warrant  to  seize, 
first,  the  movables,  which  were  sold  within 
ei^ht  days  afterwards,  and  then  the  Im- 
movables, which  were  dellveied  in  pledtre 
to  the  creditors,  or  put  under  tlie  care  of  a 
(  iirator.  arei  it,  at  the  end  of  two  months, 
the  debt  was  not  paid,  the  land  was  sold. 
Dig.  42.  1;  Code.  8.  84.  » 

According  to  some  authorities,  if  the  de- 
fendant then  utterly  'lenled  the  rendition  of 
the  former  Judgment,  the  plaintiff  was  driven 
to  a  new  action,  conducted  like  any  other 
action,  which  was  called  aetto  fudicatt.  and 
which  had  for  its  object  the  determination 
of  the  question  whether  such  a  Judgment 
had  b<>en  rendered.  The  exact  meaning  of 
the  term  is  hv  no  means  clear.  See  Savlgny, 
System,  305,  411;  .3  Ortolan,  Just,  §  2033. 

ACTIO  LE0I8.  In  the  Roman  law.  A  le- 
gal or  lawful  action;  an  action  of  or  at  law. 

Dig.  1.  2.  2.  6. 
One  of  the  sources  of  the  unwritten  law 

of  Rome.  Butler.  Hor.  Jur.  47.  So  called, 
according  to  (Jaitis.  either  because  they 
were  e.vprcssly  i,'iven  by  tlie  laws,  or  be- 
cause they  were  expressed  in  the  words  of 
the  laws.  Oalns.  Inst  Iv.  f  11. 

ACTIO  tEGIS  AQUIttE.  In  the  Clvll  law. 

An  action  under  the  Aquilian  law;  an  action 
to  recover  damages  for  maliciously  or  in- 
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JurlouBly  killing  or  wounding  tlM  dttve  or 
beut  of  another,  or  Injuring  In  tmj  way  a 
thing  belonging   to  aaotih«r.  Otherwise 

called  tiamni  injuriae  actio.  Inst.  4.  3; 
Heinec.  Elem.  Jur.  Civ.  lib.  4,  tit  3;  Halifax. 
AiuU.  bk.  S.  c.  24;  Braeton,  fol.  108b. 

ACTIO  LOCATI.  In  the  civil  law.  An  ac- ! 
tion  Adi-  h  lay  for  llio  letter  (locator)  of  a 
tbing  against  tlie  hirer,  where  the  terms  of  j 
tho  ooDtraet  were  not  ooraplled  with  by  the  i 
latter.  Inst  3.  25.  pr.:  Dig.  19.  2;  Heinec; 
Elem.  Jur.  Civ.  lib.  3.  Ut  25,  §  928.  See 
"Actio  ex  Locate." 

ACTIO  MANDATI.  la  dvU  law.  An  ac- 
tion founded  npon  a  mandate. 

ACTIO  MIXTA  (or  MI8TA).    See  '*Ao- 

tio  '  (3). 

An  action  In  which  each  party  Is  actor,  or 

plaiiitifF;  such  as  the  actions  finitim  regund- 
orum,  familiae  erci^cundae,  communi  divi- 
duMdo,  and  oUum.  Dig.  47.  7.  87.  1. 

ACTIO  MKGATORIA  (or  NEQATIVA) .  I n 

the  civil  law.  A  nejjatnry  or  negative  ac- 
tion; an  action  founded  on  the  denial  (ne- 
0«flo)  of  another't  right;  as  where  a  right 
of  way  or  other  servitude  in  a  particular 
estate  is  denied.  Inst  4.  6.  2;  Braeton.  fol. 
10.3a;  Heinec.  Elem.  Jur.  Civ.  lib.  4.  tit  6. 
1 1136;  UaUfaz,  Anal.  bk.  3.  c.  1,  note  8.  See 
"Actio  Confeeaoria." 

ACTIO  NEQOTIORUM  QE8TORUM.  In 

the  civil  law.  An  action  upon,  or  on  account 
of,  business  done.    An  action  given  in  cases 
wher«  a  person  transacted  the  business  of 
another  during  his  absence  (ctim  q^H$  nego* 
tia  absentig  gesserit),  or  without  a  oommls- 
Eion  or  authority  (sme  mandato).  Inst.  3.  28. 
This  was  of  two  Jiinds — a  direct  action, 
vbIA  taj  for  tbe  person  whose  business  i 
liad  been  tnuuMCled,  against  him  who  had  | 
traasaeted  It  (domino  rei  gestae  adversus  I 
eitm  qui  getHt),  and  a  cross  action,  which 
Iny  for  the  negotiorum  gestor,  as  he  was 
called,  against  the  other.  U.;  Heinec  BImb. 
Jur.  Civ.  lib.  3.  tit  88,  H  878,  874.   See  "Ne- 
gotiorum Gestio." 

This  action  is  enumerated  by  Braeton  and 
Fleta  among  actions  arising  quasi  ex  con- 
tractu, or  ex  quasi  contractu.  Braeton,  fol. 
MOb;  neta.  Mb.  8,  c  60.  f  1. 

ACTIO  NON.  In  pleading.  The  dociara- 
tion  In  a  special  plea  "that  the  said  plaintiff 
ought  not  to  hare  or  maintain  Us  aforeeald 

action  therf^of  aL-ninst"  the  defendant  (In 
Latin,  oc^to  non  habere  debet). 

It  follows  Immediately  after  the  state- 
ment nf  appearance  and  defense.  1  Chit  PI. 
531:  2  Chit  PI.  421;  Steph.  PI.  394. 

ACTIO  NOMINATAE  (Latanaraed action). 
In  English  law.  A  writ  for  which  there  was 
n  precedent  In  the  Bngllsh  chancery  prior  to 
8t  18  IMhr.  t.  (Westminster  II.)  c  84. 

The  rIerkR  would  make  no  writs  except  In 
such  actions  pr  ior  to  this  statute,  according 
to  some  ac(  ounts.  17  Serg.  A  R.  (Pn.)  196. 
See  "Action;"  "Case." 


ACTIO  NON  ACCREVIT  INFRA  SEX 
annos  (Lat)    The  action  did  not  a«seme 

within  six  years. 

 In  Pleading.    A  plea  of  the  statute  of 

liuiltatioim,  by  which  the  defendant  insists 
that  the  plalntilTs  action  has  not  accrued 
within  six  years.  It  differs  from  tion  as- 
sumpsit in  this:  Non  usfiumpsit  is  the  prop- 
er plea  to  an  action  on  a  simple  contract 
when  the  action  accrues  on  the  promise; 
but  when  It  does  not  accrue  on  the  promise, 
but  subsequently  to  it,  the  proper  plea  is 
actio  non  accrcvit.  etc.  Lawes,  PI.  733;  6 
Bin.  (Pa.)  200.  203;  2  Salk.  428;  1  Saund. 
33,  note  2;  2  Saund.  63b. 

ACTIO  NON  DATUR  NON  DAMNIFICO. 
An  action  is  not  given  to  one  who  is  not 
injured.'  Jenk.  Cent  Ctea.  88. 

ACTIO  NON  FACIT  REUM,  NISI  MENS 
sit  rea.  An  action  does  not  make  one  guilty 
unless  the  intention  be  bad.    Loffl.  37. 

ACTIO  NON  ULTERIU8(LaL)  In  Bngliah 
pleading.   A  name  given  to  the  disttnctim 

clause  in  the  plea  to  the  further  jnaintenance 
of  the  action,  introduced  in  place  of  the  plea 
puis  darrein  continuance;  the  averment  be- 
ing that  the  plaintiff  ouplit  not  further 
iuUerius)  to  have  or  maintain  his  action. 
Stoph.  PL  84.  66.  401. 

ACTIO  N0XALI8.  In  the  civil  law.  A 
noxal  action;  an  action  which  lay  agalnat  a 
master  fbr  a  crime  committed  or  injury  done 

by  his  plave,  and  in  which  the  master  had 
the  alternative  either  to  pay  for  the  dam- 
age done  or  to  deliver  up  the  slave  to  the 
complaining  party.  Inst  4.  8.  pr.;  Heinec. 
Elem.  Jur.  Civ.  lib.  4.  tit.  8;  Halifax,  Anal. 


bk. 


So  callid  truiii  nn.Ki.  the  slave 


or  offending  person,  or  noxia,  the  offense  or 
injmr  Itself.  Inst  4.  8.  1. 

ACTIO  PERPETUA  In  the  cItA  law.  A 

perpetual  or  unlimited  action;  one  not  lim- 
ited to  any  particular  period  within  which 
It  should  be  brought  Inst  4.  12.  pr.  The 
oppoaito  of  the  actio  temporalis  (q.  v.) 

ACTIO  PERSONALIS,  A  personal  action. 
The  proper  term  in  the  civil  law  is  actio  in 
personam, 

ACTIO  PERSONALIS  MORITUR  CUM 
persona  (Lat.)  A  personal  action  dies  with 

the  person. 

 In  Practice.   .V  maxim  which  formerly 

expressed  the  law  in  regard  to  the  survlTlng 
of  pOTSonal  actions. 

ACTIO  PIQNORATICI A  In  the  clTil  law. 

An  action  of  plcdpe;  an  artion  founded  on 
the  contract  of  pledge  (pignus).  Dig.  13.  7; 
Code,  4.  84. 

ACTIO   POENAE   PERSBCUTORI A.  In 

the  civil  law.  An  action  prosecuted  for  a 
penalty  only,  and  not  for  a  specific  thing. 
Inst.  4.  6.  18.  18. 

ACTIO  POENALIS.  In  the  eivil  law.  A 
penal  action;  an  action  brought  to  enforce 
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the  payment  of  a  private  penalty.  1  MMdc- 
eld.   Civ.  Law.  p.  193,  g  196. 

ACTIO  POENALIS  IN  HAEREDEM  NON 
datur,  nisi  forte  ex  damno  locupletior  haeres 
factus  sit.  A  pt'iial  action  is  not  given  again«it 
an  beir,  unless,  indeed,  such  heir  is  bene- 
fited by  the  wrong. 

ACTIO  PRAEJUDICIALIS.  In  tli.>  civil 
law.  A  preliminary  or  preparatory  action:  j 
an  action  brought  for  the  determination  of : 
some  point  or  qneetlon  artefng  in  another 
or  principal  action,  and  so  <  alicd  from  Its 
being  determined  l)efore  (prius,  or  prae  judi- 
oari)  the  principal  action  could  proceed. 
Bracton,  104a:  Cowell.  Of  this  nature  were 
actions  for  determining  a  man's  c!vl!  state 
or  condition,  as  whether  he  was  a  freeman 
or  a  slave,  legitimate  or  illegitimate.  Inst, 
i.  6.  IS;  Helnec.  BDern.  Jur.  Cty.  Ub.  4,  tit 
«.  1 1142;  Halifax.  Anal.  bk.  S.  e.  1.  note  14. 

ACTIO  PRAESCRIPTIS  VERBIS.  In  civ- 
il law.  A  form  of  action  which  derived  its 
force  from  continued  usage  or  the  rfttponmi 
pnideiifium,  and  was  founded  on  the  unwrit- 
ten law.    1  Spence.  Eq.  Jur.  212. 

The  distiiK  tlon  between  this  action  and  an 
actio  in  /actum  is  said  to  be  that  the  latter 
was  founded,  not  on  usage  or  the  unwritten 
law.  but  hy  analogy  to  or  on  the  equity  of 
some  subsisting  law.  1  Spence,  Eq.  Jur. 
2U. 

ACTIO  PRAETORIA  In  the  civil  law.  A 
praetorian  action;  one  introduced  by  the 
praetor,  as  disiinguishcd  from  the  more 
ancient  actio  civiHs.  Inst  4.  6.  8;  1  MacMd. 

Civ.  Law.  p.  ISO,  §  191. 

.  ACTIO  PRO  SOCIO.  In  tho  clvU  law.  An 
action  for  a  copartner:  an  action  wliidi  one 

copartner  (snriiia)  might  have  against  an- 

other.    Dis.  17.  'J:  Code.  4.  ?.7. 

ACTIO  PROPRIA.  An  action  IjroiiKht  for 
fhe  reooTery  of  a  several  thing  ( res  propria ) , 
as  distinguished  from  a  tiling  held  in  com- 
mon.   Rracton.  fol.  103a. 

ACTIO  PUBLICIANA.  In  the  civil  law. 
An  action  which  lay  for  one  who  had  lost 
a  thing  of  which  he  had  bona  fide  obtained 
possession  before  he  had  gained  a  property 

(rloniinium)  In  it.  in  order  to  have  it  re- 
stored, umler  color  that  he  had  obtained  a 
property  In  it  l)v  prescription.  Inst.  4.  6.  4; 
Dig.  6.  2.;  Helnec.  Elera.  Jur.  Civ.  lib.  4.  tit. 
6.  S  1131:  Halifax,  Anal.  bk.  3.  c.  1,  note  9. 
It  wa.s  an  honorary  a(ti(in.  and  derived  its 
name  from  the  praetor  Publiclus.  by  whose 
edict  it  was  first  given.  Inst  4.  6.  4. 

ACTIO  QUAELIBET  IT  SUA  VIA.  Brery 

''Iction  proceeds  In  its  own  coarse.  Jenk. 

Cent.  Cas.  77. 

ACTIO  QUANTI  MIN0RI8.  In  the  civil 
Jaw.  An  action  given  to  a  purchaser  who 
had  paid  more  for  a  thing  than  it  was  in- 
trinsically worth,  to  recover  back  so  much 
of  the  pri(  e  as  the  thing  was  of  less  value 
(quanti  minoris),  or  fell  short  in  value,  by 


reason  of  the  defect.    Poth.  Coot,  pt  2,  c.  1.; 

8  4.  art.  5;  1  Kames.  Eq.  271.  | 

ACTIO  QUOO  JU8SU.  In  the  civU  law.' 
An  action  given  against  a  master,  founded 

on  some  business  done  by  his  sl.ive.  acting 
under  his  order  (ju$8u).  Inst.  4.  7.  1;  Dig. 
16.  4;  Code.  4.  26. 

ACTIO  QUOD  METU8  CAUSA.    In  the 
<>ivil  law.  An  action  granted  by  unlawful' 
force,  or  fear  (mefua  cau»a)  that  was  not 

proundlesa  {ynvhis  probahilis  or  justiis),  to 
deliver,  sell,  or  promise  a  thing  to  another. 
Bracton,  foL  103b;  1  Mackeld.  Civ.  Law, 
120.  I  216. 

ACTIO  (or  INTERDICTUM)  QUOD  Vi 
aut  clam.  In  the  civil  law.  .An  action 
which  lay  where  one  forcibly  or  clandestine- 
ly {vi  aut  clam)  erected  or  demolished  a 
building  on  his  own  or  another's  ground, 
and  thereby  unlawtltlly  injured  aiKithor;  its 
object  being  to  get  everything  restored  to 
its  former  condition,  and  to  obtain  damages. 
Dig.  43.  24.  1.  Rracton  gives  this  action  a 
place  in  his  system  of  remedies,  defining  it 
as  one  which  lay  ajxaiiist  liim  who  had 
erected  or  prostrated  a  building  ou  another's 
land,  and  concealed  himself  in  order  to 
avoid  being  prevented  from  doing  it  (et  se 
occultarit,  ne  sibi  prohiberetur) ,  and  ob- 
serves that  the  offender  might  by  this  ac- 
tion be  compelled  to  restore  everything  to 
its  former  state,  at  his  own  expense.  Brac- 
ton, fols.  102b,  104a. 

ACTIO  REALIS  <Lat.)  A  real  action. 
The  proper  term  in  the  civil  law  was  rei 
vindioatUt. 

ACTIO  REDHIBITORI  A.  In  civil  law.  An 

action  to  compel  a  vendor  to  take  back  the 
thing  sold,  and  rettirn  tht>  price  paid. 

ACTIO  REI  PER8ECUT0RIA.  In  the 
civil  law.  An  action  for  the  recovery  of  a 

specific  thing  (rei  pry.<^i'ij)ir)i<!nf'  r'n;'<tt'  mm- 
parata)  or  damages;  as  distiii^iuis^hed  from 
the  a<  tin  poenae  peraecutoria.  and  the  actio 
mixta.  Inst.  4.  6.  16,  17;  1  Mackeld.  Civ. 
Law,  p.  192,  S  126. 

ACTIO   RERUM    AMOTARUM.   In  the 

civil  law.  An  action  for  things  removed; 
an  action  which,  in  cases  of  divorce,  lay  for 
a  huslMind  against  a  wife,  to  recover  thln^ 
carried  away  by  the  latter.  In  contemplation 
of  such  divorce  (flivnrtii  consilio).  Dig.  25. 
2;  Id.  2.'>.         it  also  lay  for  the  wife 

against  the  husband  in  such  cases.  Id.  2S. 
2.  7.  11;  Code,  6,  21. 

ACTIO  RE8CI880RIA.  In  civil  law.  An 

action  for  resdndlnc  a  title  acquired  bv  pre 
scrlption  in  a  case  where  the  party  bringing 
the  action  was  entitled  to  exemption  from 

thi'  "p«  ration  of  the  prepcriptfon 

ACTIO  8EPULCHRI  VlOl^TI.  In  th« 
civil  law.  An  action  lor  violating  a  grave. 
Dig.  47.  12;  Code,  9.  12. 

ACTIO  SERVIANA.  In  the  civil  law.  An 
action  which  lay  for  the  lessor  of  a  Harm, 
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or  Tvral  «Bt«te,  to  recover  tbe  goods  of  the 
lessee  or  farnier.  which  were  plr.ili,'.(l  or 
boand  for  ihe  rent.  InsL  4.  6.  7;  Ueiaec. 
Bern.  Jur.  Civ.  Ub.  4.  tit  f  UM;  Halifax. 
AmmL  bk.  S,  e.  1,  note  12. 

ACTIO  SPECIALia.  In  the  civil  law.  A 
special  action ;  an  action  brought  to  enforce 
the  delivery  of  one  of  aeveral  single  things. 
1  Mackeld.  Civ.  Law.  p.  193.  §  196;  Dig. 
C  1.  1. 

ACTIO  STRICT!  JURIS  (Lat.  an  action  of 
■trict  right).  An  rn  tion  in  which  tlic  jmipH 
fallowed  the  formula  that  was  sent  to  him 
rioaely.  admlntBtared  ancli  relief  only  as  that 
warrantor,  and  admitted  such  claims  as 
were  distinctly  set  forth  by  the  pleadings  of 
the  partlea.  1  Spence.  Bq.  Jar.  218. 

ACTIO  TEMPORALIS.  In  the  civil  law. 
A  temporary  action;  an  action  limited  to  a 
certain  time,  within  which  It  was  to  be  in- 
stituted, on  pain  of  losing  it;  the  (^poalte 
of  actio  iJiri>cltiii  (ij.  r  .>    Inst.  4.  12. 

ACTIO  TRIBUTORIA.  In  the  civil  law. 
An  action  for  distriluition  i  l.,at.  Iriinnit  .  to 
diatribute j ;  an  action  which  lay  for  the 
creditor  of  a  son  or  slave,  who  had  traded 
upon  his  pecuJium,  with  th  "  knowledge  of 
his  father  ur  master,  to  obtain  from  the  lat- 
ter a  disiriiiutivc  or  proportlmiate  share  of 
the  goods  traded  in  (peculiare*  mercea),  or 
their  proceeds.  Inst  4.  7.  8;  Helnec.  Blem. 
Jur.  Civ.  lib.  4.  tit  7.  f  1217;  Halifax.  Anal, 
bk.  3.  c.  2.  note  6. 

ACTIO  TUTELAE.  In  the  clvU  law.  An 
action  of  tutelage. 

ACTIO  (or  INTEROICTUM)  UNDE  Vi. 
In  the  dvU  law.  An  action  or  interdict 
which  lay  to  recover  possession  of  an  im- 
movable tiling,  as  land,  of  which  one  had 
been  deprived  by  force.  So  called  from  the 
formal  words  In  it, — unde  tu  iHum  vi  tfe- 
ieciiti.  from  which  yon  have  ejected  him  by 
force.  (laiuB.  inst.  iv.  154;  Inst.  \.  15.  ♦;; 
Dig.  43.  16.  It  resembled  the  modern  action 
oC  ejectment,  and  la  adopted  by  Bracton  in 
his  vfatem  of  actions.  Bracton,  foL  108b. 

ACTIO  UTILIS.  An  action  for  the  bene- 
fit of  those  who  had  the  beneficial  use  of 
property,  but  not  the  legal  title;  an  equi- 
taUe  action.  1  Spence,  Bq.  Jur.  814. 

It  was  subsequently  extended  to  include 
many  other  instances  where  a  party  was 
equitably  entitled  to  relief,  althoush  he  did 
not  come  within  the  strict  letter  of  the  law 
and  the  forwitlae  appromiate  thereto. 

ACTIO  VENDITI.  See  "Actio  ex  Veadl- 
ta" 

ACTIO  VI  BONORUM  RAPTORUM.  In 
the  dvll  law.  An  action  for  goods  taken  by 
fmrce:  a  species  of  mixed  action,  which  lay 
for  a  party  whose  goods  or  movables  (hnnn) 
had  been  taken  from  him  by  force  (vi).  to 
recover  the  things  so  taken,  together  with 
a  penalty  of  triple  the  value.  Inst  4.  2; 
U.  4.  6.  18.  Bracton  describes  It  as  tying 
4e  rvNifl  woMtflkaa  rf  oWalis  sire  roHofit.  fbr 


movable  things  taken  away  by  force,  or 
robbed.  Bracton.  foL  108b. 

ACTIO  VULGARIS.  Indvlllaw.  A  legal 
action;  a  common  action. 

ACTION  (I.;it.  nt/vir,  to  do;  to  load;  to 
conduct).  A  doing  of  something;  something 
done. 

The  term  is.  In  legal  usage,  confined  to 
practice,  having  no  technical  meaning,  in 
the  substantive  law,  except  In  the  French 
law.  in  which  it  denotes  sliares  in  a  com* 
pany.  or  stock  in  a  corporation. 

It  signifies  the  formal  demand  of  one's 
rinbt  from  another  person  or  party  made 

and  insisted  on  in  a  court  of  Justice. 

In  Justinian's  Institute,  "action"  was  de- 
fined as  the  right  of  pursuing  In  a  court  of 

justice  what  was  due  one's  self.  Inst.  4.  In 
the  Digest,  however,  it  was  defined  as  the 
right  of  pursuing,  the  pursuit  itself,  or  ex- 
ercise of  this  right,  or  the  form  of  proceed- 
ings by  which  It  was  exercised.  Dig.  SO.  16. 
16;  Id.  1.  2.  in.  This  definition  is  adopted 
by  Mr.  Taylor  (Tayl.  Civ.  Law,  p.  50).  In 
modem  usage,  the  signification  of  the  right 
of  ptirsuing  has  been  generally  dropped, 
tliougli  it  is  recognized  by  Bracton  (!>8h). 
Coke  (2d  lii.st.  40).  and  Blac  kstonc  (:!  Comm. 
116).  while  the  two  latter  senses,  of  the 
exercise  of  the  rtf^t.  and  the  means  or 
method  of  Its  exercise,  are  In  general  nae. 

The  vital  Idea  of  an  action  is  a  proceeding 
on  the  part  of  one  person  as  actor  against 
another,  for  the  Infringement  of  some  right 
of  the  flrst.  before  a  court  of  Justice,  in  the 
manner  prescribed  by  the  court  or  the  law. 
Subordinate  to  this  is  now  connected  in  a 
quite  coniiuon  use  tlie  itlea  of  the  answer 
of  tlie  defendant  or  person  proceeded 
against;  the  adducing  evidence  by  each 
party  to  sustain  bis  position;  the  adjudica- 
tion of  the  court  upon  the  right  of  the  plain- 
tiff; and  the  means  taken  to  enforce  the 
right,  or  recompense  the  wrong  done,  In 
case  the  right  Is  established  and  shown  to 
have  been  injuriously  affected.  3  How.  Pr. 
(N.  T.)  818. 

.Ml  proi  "cdings  in  the  court  nii  to  the 
final  termination  of  the  litigation,  whether 
instituted  1^  a  party,  by  a  third  person,  or 

by  the  court  of  its  own  motion,  are  part  of 
the  action,  if  iiu  idental;  the  principal  reme- 
dy constituting  the  action,  ami  foundt d  on 
its  existence.  £ven  when  regulated  by 
special  statute,  such  proceedings  are  con- 
sidered proceedings  in  th<'  nction,  and  not 
special  proceedings,  except  wiiere  the  stat- 
utes otherwise  declare,  or  the  papers  are  so 
entiJlc'l  ns  to  forbid  tlndr  being  so  treated. 

As  (iistinguisiied  from  "suit,"  the  word 
"action"  is  generally  applied  to  proceedings 
at  law.  and  "suit"  to  proceedings  In  equity. 
9  Barb.  (N.  Y.)  300.   See  "Suit" 

Actions  are  to  be  dlstingiilshed  from  those 
proceedings,  such  as  writ  of  error,  aeire 
facias,  mandavius,  and  the  like,  where,  un- 
der the  form  of  proceedings,  the  court,  and 
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ACTOR. 


not  the  plaintiff,  ftppeara  to  be  the  actor. 

6  n!n.  (Pa.)  ft. 

Actions  are  classilled  as  (1)  in  the  civil 
law,  or  (2)  in  the  common  law. 

——(la)  Civil  Actions  ii>  the  Civil  Law. 
ThOM  personal  actions  which  are  Instituted 
to  compel  paymonts.  or  do  s^ome  otbor  thing 
purely  civil.  Potli.  Introd.  Gen.  aux  Cou- 
tumes,  110. 

 (lb)    Criminal  Actions  in  the  Civil 

Law.  Those  personal  actions  iu  which  the 
plaintiff  ask.^  reparation  for  tho  commls- 
Blon  ot  some  tort  or  injury  which  he  or 
those  who  belong  to  him  have  snstalned. 

 (1c)    Mixed  Actions  In  the  Civil  Law. 

Those  which  partalte  of  the  nature  of  both 
real  and  personal  actions;  as  actions  of  par- 
tition; actions  to  recover  property  and  dam- 
ages. Inst  4.  8.  18-20;  Domat,  Supp.  Civ. 
Law.  liv.  4.  tit.  1,  note  4 

 (Id)    Mixed  Personal  Actions  in  the 

Civil  Law.  Those  which  partake  of  both 
a  civil  and  a  criminal  character. 

■  (1e)  Personal  Actions  in  the  Civil 
Law.  i  ii  o.sf  ill  which  one  pcr.ion  {actor) 
sues  another  as  defendant  (rett«)  iu  respect 
of  some  obligation  which  he  Is  under  to  the 
actor,  either  cr  contractu  or  cr  delicto,  to 
perform  soriie  act  or  raalte  some  compensa- 
tlon. 

 (If)    Real  Actions  in  the  Civil  Law. 

Those  by  which  a  person  seeks  to  recover 
his  property,  which  la  In  the  possession  of 
another. 

——(2a)  .  Civil  Actions  In  the  Comtnon 
Law.  Thoso  actions  which  have  for  their 
object  the  recovery  of  private  or  civil  rights, 
or  of  corapensation  for  their  infraction. 

-—(2b)  Criminal  Actions  in  the  Com- 
mon Law.  Those  actions  prosecuted  In  a 
court  of  justice,  in  the  name  of  the  govern- 
menl^  against  one  or  more  Infiividuala  ac- 
cused of  a  crime.    See  1  Chit.  Criiii.  LAW. 

— (2e)  Local  Actions  In  the  Common 
Law.  Tliose  civll  actions  the  cause  ot  which 
could  have  arisen  in  some  partlcjilar  place 
or  county  only.    See  "Local  Action." 

(2d)  Mixed  Actions  In  the  Common 
Law.  Those  which  partalce  of  the  nature 
of  both  real  and  persona!  actions.  See 
"Mixed  Action  *• 

(2e)  Personal  Actions  in  the  Com- 
mon Ltm,  Those  civil  actions  which  are 
broui^t  for  the  recovery  of  personal  prop- 
erty, fbr  the  enforcement  of  some  contract, 
or  to  recover  damaL'eg  for  the  commission 
of  an  Injury  to  the  person  or  property.  Bee 
•Personal  Action." 

 (2f>    Real   Actions  in  the  Common 

Law.  T!)o:e  brought  for  tlie  Hpeciflc  re- 
covery of  lands,  ten-ments.  or  heredita- 
ments.   Sreph.  PI.  3.    Scf"  "Real  Action." 

— — (2g)  Transitory  Actions  In  the  Com- 
mon Law.  Those  civil  actions  fh*.  <  a  :  <•  nf 
which  miRht  have  arisen  in  one  place  or 
connty  as  well  as  another. 

ACTION     FOR     POINDING     OF  THE 

ground.  Bee  Tolndtng.'* 

ACTION  IN  PERSONAM.  See  '*Aetio  tn 
Personam." 


ACTION  IN  REM.  See  "Actio  In  Bmn." 
ACTION  OP  A  WRIT.  A  phrase  tmed 

when  a  d<  fcmlriiit  pleads  .some  matter  by 
which  lie  HiidW.s  that  the  plaintiff  had  no 
cause  to  have  the  writ  sued  upon,  although 
It  may  be  that  he  is  entitled  to  another  writ 
or  action  for  the  same  matter.  CowelL 

ACTION  OP  ABSTRACTED  MULTURES. 

In  Scotch  law.  An  action  for  multures  or 
tolls  against  those  who  are  thirle<l  to  a 
niili.  I.  «'..  bound  to  grind  their  corn  at  a 
certain  mill,  and  fail  to  do  so.    Bell,  Diet. 

ACTION  OF  ADHERENCE.  In  Scotch 
law.  An  action  competent  to  a  htmband  or 

wife,  to  compel  cither  party  to  adhere  In 
case  of  desertion.  It  Is  analogous  to  the 
English   suit  for  restitution  of  conjugal 

rights.  Wharton. 

ACTION  OF  BOOK  DEBT.  A  form  of 
action  resorted  to  in  the  states  of  Connecti- 
cut and  Vermont  for  the  i  .  i  nvery  of  claims, 
such  as  usually  evidenced  by  a  book  ac- 
count. 1  Day  (Ooon.)  IM;  4  Daj  (Oonn.) 
105;  2  Vt  SM.  See  1  Conn.  76;  11  Conn. 

205. 

ACTION  ON  THE  CASE.    See  "Case." 

ACTION  ORDINARY.  In  Scotch  law. 
All  actlmis  which  are  not  readsaory. 

ACTION  REDHIBITORY.  See  "RedUb> 
itory  AcUon." 

ACTION  RESCISSORY.    See  "Rssdsflo- 

ry  Actions." 

ACTIONABLE.  For  which  an  action  will 
lie.  S  Bl.  Comm.  S8. 

ACTIONARY.  A  commercial  term  used 
in  Europe  to  denote  a  proprietor  of  shares 
or  oofiofls  In  a  Jolnt^tock  company. 

ACTIONES.  Actions.  Plnral  of  aetiofq, 
v.),  and  is  used  In  combination  In  the  tam* 

manner. 

ACTIONUM  GENERA  MAXIME  8UNT 
servanda.  Tie'  !, iiids  of  actions  are  espe- 
cially lo  be  preserved.    Lofft,  460. 

ACTIVE.  That  which  requires  action. 
Thus,  an  active  trust  is  one  requiring  action 

by  the  trustee  to  '  x'  cute  the  donor's  will. 

ACTON  BURN  ELL.  An  ancient  EncUsh 
statute,  so  called  because  enacted  by  a 
parliament  held  at  the  Tillage  of  Acton  Bur- 

nell. 

It  Is  otherwise  known  as  ttahtiuni  morca- 

torvm  or  de  mercatoribus.  the  statute  of 
the  merchants.  It  was  a  statute  for  the  col- 
lection of  debts,  the  earliest  of  Its  class.  Im> 
ing  enacted  in  1283. 

A  further  statute  for  the  same  object,  and 
known  as  He  Mrrcat'nihux,  was  enacted  IS 
Kdw.  I.  c.  3.    See  "Statute  McrrhanL" 

ACTOR  (Lat.  aonr).    In  civil  law. 

(D  A  patron,  plead,  r.  or  advocate.  Do 
Cange;  Cowell;  Spelman. 

A»tw  eocfetiae  was  an  adTOcate  for  n 
church;  one  who  protects  the  temporal  In- 
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ter«st8  of  a  church.  Actor  villae  was  the 
steward  or  head  bailiff  of  a  town  or  TlUagc. 
CowelJ. 

(2)  One  who  takes  care  of  hta  lord's 

lands.    Dn  Tancp. 

(3)  A  miaidian  or  tutor;  one  who  traas- 
acts  I  hi'  business  of  his  lord  or  principal; 
nearly  ajrnoaymoua  with  "agent."  which 
comes  from  the  same  word. 

Tho  word  has  a  variety  of  closely  related 
meanings,  very  nearly  corresponding  with 
"manager."  Thus,  oefor  dominae,  manager 
of  his  master's  farms;  actor  ecclesiae,  man- 
aser  of  church  property;  adores  provincia- 
rum.  tax  gatherers,  treasnrers,  and  mana- 
gers of  the  public  debt. 

(4)  A  plaintiff:  contrasted  with  rem,  the 
defendant.  Artorrff  rrait,  those  who  claim- 
ed money  of  the  king.  Du  Cange;  Spel- 
man;  Cowell. 

ACTOR  QUI  CONTRA  REGULAM  QUID 
adduxit,  non  est  quidiendus.  A  pleader 
ought  not  to  be  heard  who  adTsnces  a  propo- 
sition contranr  to  the  rales  of  law. 

ACTOR  SEQUITUR  FORUM  REI.  The 
plaintiff  must  follow  the  forum  of  the  thing 
in  dispute.  Kames,  I.aw  Tr.  232;  Story, 
Conll.  Laws,  §  325k;  2  Kent,  Comm.  462. 

ACTORE  NON  PROBANTE  REUS  AB- 
■elvitur.  If  the  plaintiff  does  not  prove  his 
case,  the  defendant  Is  absolved.  Hob.  103. 

ACTOR!  INCUMBIT  ONUS  PROBAND!. 
The  burden  of  proof  lies  on  the  plaintiff. 
Hob.  103. 

ACTOR  NAY.  In  old  Scotch  law.  Attor 
ney ;  an  attomoF.  Skene  de  Verb.  Sign.  toc. 

"Actornatus." 

ACTRIX  (Lat.)  A  female  actor;  a  fe- 
male plaintiff.  Calv.  Lex. 

ACTS  OF  COURT.   T..egal  memoranda 

made  In  the  admiralty  eourts  in  Entrlaml.  in 
the  nature  of  pleas.  For  example,  the  Eng- 
lish court  of  admiralty  disregards  all  tenders 
exrept  those  formally  made  by  acts  of  court. 
Abb.  Shipp.  403;  Dunlop,  Adm.  Prac.  104. 
105;  4  C  Rob.  Adm.  103;  1  Hagg.  Adm.  157. 

ACTS  OF  SEDERUNT.  In  Scotch  law. 
Ordinances  for  regulating  the  forms  of  pro- 
ceeding, before  the  court  of  session,  in 

the  administration  of  Jttstlro.  made  by  the 
jndce.?.  who  have  the  power  by  virtue  Of  a 
S(<)i<  h  net  of  parliament  passed  in  1640. 
Ersk.  Princ.  bk.  1.  Ut  1.  9  14. 

ACTUAL  DAMAGES.  See  "Damages." 

ACTUAL  DELIVERY.   See  "TMiverj." 

ACTUAL  FRAUD.    See  "Fraud." 

ACTUAL  NOTICE.    See  "Notlee." 

ACTUAL  OCCUPATION.  See  "Occupa- 
tton." 

ACTUAL  OUSTER.  See  "Ouster." 

ACTUAL  POSSESSION.  See  "Posses- 
sion." 


ACTUAL  TOTAL  LOSS.  In  marine  In- 
surance the  complete  destruetion  of  the  in- 
sured vessel,  so  that  it  cannot  be  recovered 
or  repaired,  as  distinguished  from  construc- 
tive total,  which  authorizes  an  abandon- 
ment to  the  underwriters.  25  Ohio  St.  64. 
See  "Abandonment." 

ACTUARiUS  (Lat.)  One  who  drew  the 
nets  or  statutes;  one  who  wrote  in  brief  the 

public  acts. 

An  ofl'.rer  who  had  rhartjo  of  the  public 
baths;  an  oftlcer  who  received  the  money 
for  the  soldiers,  and  distributed  it  among 
them;  a  notary. 

An  actor  (g.  v.)    Du  Cange. 

ACTUARY.  The  manager  of  a  Joint- 
stock  (  ompany.  particularly  an  Insurance 
company.   Penny,  Cyc. 

A  clerk.  In  some  corporations  Tested  with 
various  power? 

— »ln  Ecclesiastical  LmWm  A  clerk  who 
registers  the  acts  and  constitutions  of  the 
convocation. 

ACTUIVI  (Lat.  agere).  A  deed;  some- 
thing done. 

Datum  relates  to  the  time  of  the  delivery 
of  the  instrument;  actum,  the  time  of  mak- 
ing it;  factum,  the  thing  made.  Oettum  d^ 
notes'  a  tliinp  done  without  writing;  actum, 
a  tliiriK  done  in  writing.    Du  Can^e,  '".Xctus." 

ACTUS  (Lat  uuere.  to  do;  ailus,  done). 

 In  Civil  Law.  A  thing  do^e.  See 

"Actum." 

 In  Roman  Law.  A  servitude  which 

carried  the  right  of  driving  animals  and 
vehicles  across  the  lands  of  another. 

It  included  also  the  iter,  or  right  of  pasa- 
Ing  across  on  foot  or  on  horseback. 

 In   English   Law.    An  act  of  parllar 

ment.    S  Coke,  40. 

.\  foot  and  horse  way.    Co.  Litt.  r.<ia. 

ACTUS  CURIAE  NEMINEM  GRAVABiT. 
An  art  of  the  court  shall  prejudice  no  man. 

.Tenk.  Cent.  Cas.  118;  Broom,  Leg,  Max.  (3d 
London  Ed.)  115;  1  Strange,  126;  1  Smith, 
Lead.  Cas.  245-266;  12  G.  B,  416. 

<  ACTUS  DEI  NEfVIINEM  PACIT  INJUR!- 
am.  The  act  of  God  does  wrong  to  no  one, 
— that  is.  no  one  is  responsible  in  damages 

for  inevitable  accidents.  2  Bl.  Comm.  122; 
t  Coke,  97b;  r>  Coke.  87;  Co.  Lilt.  20fia;  4 
Taunt.  309;  1  Term  R.  33.   See  "Act  of 

God." 

ACTUS  INCEPTUS  CUJUS  PERFECTIO 
pendet  ex  voluntate  partium.  revocari  po- 
test; si  autem  pendet  ex  voluntate  tertiae 
personae,  vel  ex  contingenti,  revocar!  non 
potest.  An  act  already  begun,  who^e  (om- 
plction  depends  upon  the  will  of  the  panies. 
may  be  recalled;  bttt  if  it  depend  on  1)1- 
consent  of  a  third  person,  or  on  a  contin- 
gency, it  cannot  bo  n-called.  Bac.  Max. 
reg.  20.  See  Story,  Ag.  i  424. 

ACTUS  JUDICIARIUS  CORAM  NON  JU- 
dlce  irrltus  habetur;  de  ministeriali  autem 
a  quocunque  provenit  ratum  esto.  A  judl* 
cM  act  before  one  not  a  Judge  is  void;  as 
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to  a  ministerial  act,  from  whomsoerer  it 
proceeds,  let  it  be  valid,  hottt,  4S8. 

ACTUS  LEGtS  NEMINI  EST  DAMNOSUS. 
The  act  of  the  law  is  hurtful  to  no  one;  an 
act  la  law  shall  prejudice  no  man.  2  Inst 
287. 

ACTUS  LEGIS  NEMINI  FACIT  INJURI- 
am.  The  act  of  the  law  does  no  one  wrong. 
6  Colie.  116;  2  Sliarswood,  BL  Comm.  128. 

ACTUS  LEQITIMI  NON  RECIPIUNT  MO- 

dum.  Arts  rnqtiirpd  by  law  admit  of  no 
qualification.    I  fob.  1.*.',;  Hrancb.  Prinr-. 

ACTUS  ME  INVITO  FACTU8,  NON  EST 
meus  actus.  An  act  done  bjr  me  against 
my  will  is  not  my  act   Bracton,  1011k 

ACTUS  NON  REUM  FACIT  NISI  MENS 
rea.  The  act  does  not  njake  a  person 
guilty  unless  the  intention  be  guilty  also. 
This  maxim  appUes  only  in  criminal  cases:' 
In  civil  matters  It  la  otherwise.  Broom.  Leg. 
Max.  (3d  London  Ed.)  270,  275.  .^29;  7  Term 
K  B  14:  S  niuK.  N.  C.  34.  468;  6  Man.  &  G. 
639;  -j  C.  H.  22',,;  5  C.  B.  380  ;  9  GUuk  A  F. 

631;  4  N.  Y.  159,  163.  196;  2  Boor.  Inst  note 
2211. 

ACTUS  REPUGN UM  NON  POTEST  IN 
SMS  produci.  .\  repugnant  act  cannot  be 
hronght  into  being.  L  e.,  cannot  be  made  ef- 
fectual. Plowd.  865. 

ACTUS  SERVf  IN  tIS  QUIBUS  OPERA 
ejus  communiter  adhibita  est,  actus  domi- 
n|  habetur.  The  act  of  a  servant  in  those 
things  In  which  he  is  usually  employed  Is 
Mnsldered  the  act  of  his  master.  Lofft 
227. 

AD.  In  Latin  phrases.  A  preposition  de- 
noting at.  by.  for.  near,  on  account  of,  to, 

until,  upon. 

AD      ABUNDANTIOREM  CAUTELAM 

(Lat)    For  greater  caution. 

AD  ADMITTENDUM  CLERICUM.  For 
the  admitting  of  the  clerk.  A  writ  com- 
manding the  bishop  to  admit  his  clerk,  up- 
on the  success  of  the  latter  in  a  guare  im- 
pedit. 

AD  ALIUD  EXAMEN  (Lat)  To  another 

tribunal.    Calv.  Lex. 

AD  ALIUM  DIEM.  At  another  day.  A 
common  phrase  In  the  old  reports.  Y.  B. 
P.  7  Hen.  VL  18. 

AD  ASSISAS  CAPIENDAS.  To  take  as- 
sizes; to  take  or  hold  the  assizes.  Bracton, 
flol.  lioa;  3  Bl.  Comm.  186.  Ad  osslsam 
oapiendain.  to  tahe  an  assise.  Bracton.  tol. 
llOb. 

AD  AUDIENDUM  ET  TERMINANDUM. 
To  hear  and  determine. 

AD  BARRAM  (Lat.)   To  the  bar;  at  the 

bar.   3  How.  St  Tr.  112. 

AO  CAMPI  PARTEM.  For  a  share  of  the 


field  or  land  (ut  partioefit  fiat)  tot 
pert.  Fleta,  Ub.  2,  a  86,  §  4. 

AD  CAPTUM  VULGI.  Adapted  to  the 

coninion  understanding. 

AD  COLLIGENDUM  BONA  DEFUNCTI. 
To  collect  the  goods  of  the  deceased.  Spe- 
cial letters  of  administration  granted  to  one 
or  more  persons,  authorizing  tliem  to  collect 
and  prt  Horve  the  goods  of  the  deceased,  are 
so  called.  2  Bl.  Comm.  505;  2  Steph.  Comm. 
24 L  These  are  otherwise  termed  "letters 
an  t  olligendum,"  and  iho  party  to  whom 
they  are  granted,  a  "collector."  2  Kev.  St 
N.  T.  p.  19.  18  38,  89. 

AD  COMMUNEM  LEGEM.  At  common 
law.  The  name  of  a  species  of  writ  of  «i- 

try,  now  olisolete. 

Formerly,  when  tenants  for  life  in  dower 
or  by  the  curtesy  aliened  the  land  wliich 
they  held,  the  reversioner  might  after  their 
death,  have  the  writ  to  recover  possession.  3 
HI.  Comm.  183,  note  (z);  1  Rose.  Real  Ac- 
tions, 98,  94. 

AD  COMPARENDUM.  To  appear.  Reg. 
Orig.  60a.  Ad  comparendum,  et  ad  ttandum 
iurit  ifi  appear  and  to  stand  to  the  law,  or 
abide  the  Judgmoit  of  the  court  Cro,  J»c. 

67. 

AD  COMPOTUM  REDDENDUM.  To  ren- 
der an  accotmt 

AD  CURIAM.  At  or  to  coitrt. 

AD  CUSTUM,  or  AD  CUSTAQIA.    At  the 

cost.  1  Sharswood.  Bl.  Comm.  314;  Tool- 
lier.  Dr.'Civ..  Cowell;  Whishaw. 

AD  DAMNUM  (Lat  (Uitnnae).  To  the 
damage. 

 In  Pleading.    The  technical  name  of 

that  part  of  the  writ  which  contains  a  state- 
ment of  the  amount  of  the  plalntlfTs  Injury. 

The  plaintiff  cannot  recover  greater  dam- 
ages than  he  has  laid  in  the  ad  damnum. 
2  Greenl.  Bv.  I  260. 

AD  DEFENOENDUM  (Lat)   To  defend. 

1  lU.  ('i)nun.  L'1'7. 

AD  DIEM  tLat.)    At  a  (or  the)  day. 

AD  EA  QUAE  FREQUENTIM  ACCIDUNT 
Jura  adaptantur.  The  laws  are  adapted  to 

those  eases  which  occur  more  frequently. 
Coke.  2d  Inst.  137:  Wingate.  Max.  216;  Dig. 
1.  3.  3;  19  How.  St.  Tr.  1061;  8  Bam.  A  C. 
178,  183;  2  Cromp.  &  .1.  108:  7  Mees.  &  W. 
599,  600;  Vaughan.  :n:;;  5  Coke.  .38,  12S;  6 
Coke.  77;  n  Kxrh.  476;  12  How.  (U.  S.)  312; 
Hroom,  I.eij,  M.i.x.  f.ld  London  Ed.)  41. 

AD  EXCAMBlUM  (IaL)   For  exchange; 
for  compensation. 

AD  EXHAEREDITATIONEM.  To  the  dis- 
herison, or  disinheriting. 

The  writ  of  waste  calls  upon  the  tenant 
to  appear  and  show  cause  why  he  hath  com- 
mitted waste  and  destruction  In  the  place 
named  ad  eahaeradttaaanem,  etc.  8  Bl. 
Comm.  228;  Fltsh.  Nat  Brev.  66. 
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AD  QUAESTIONEM,  ETC. 


Al>  exrrUM  (Lat)  At  tbe  end  of  the 
pirortliigi;  at  lame.  8te^  PL  S4. 

AD  FACTUM  PRAESTANDUM.  In  Scotch 
law.  The  name  given  to  a  class  of  obliga- 
tlou  of  great  strlctneas. 

A  debtor  n'!  f"r.  praes.  Is  denied  the  hone- 
fkt  of  the  act  oi"  grace,  the  privilege  of  sanc- 
tuary, and  the  ceatto  iHtnorum.  Ersk.  Inst, 
lib.  3,  til.  3,  S  62;  Kames,  Eq.  216. 

ADFIDEM.  In  allegiance.  2  Kent, Coram. 
5€.  Subjects  bom  in  allegiance  are  said  to 
be  bom  ad  /Mem. 

AD  FILUM  AQUAE.  To  the  thread  of 
the  stream;  to  the  middle  of  the  stream.  2 
Cnali.  (Maaa.)  Wl;  4  WW  (N.  T.)  S69:  2  N. 

H.  n69:  2  Washb.  Real  Prop.  6SS.  $S3;  3 

Kent,  Comm.  428  (>t  ««»q. 

A  former  meauiiiK  Hi"<  ni.s  to  have  biM'ii.  to 
a  atream  of  water.  Cowell;  Blount  Ad 
medium  fllum  aquae  would  be  etymologlcal- 
ly  more  exa(  t  ("J  Edi  n.  Inj.  ,  and  is  often 
used:  but  the  common  use  of  ad  filum  aquae 
la  undoubtedly  to  the  thread  of  the  stream 
(3  Somn.  fU.  S  I  17*>:  l  McCord  IS.  C  1  .=i80; 

3  Kent,  Comm.  431;  20  Wend.  [N.  Y.]  149; 

4  Plek.  LMaaa.]  272). 

AD  FILUM  VIAE  (Lat.)    To  tha  middle 

of  the  way.    8  Mete.  (Mass.)  260. 

AD  FIN  EM  (Lat.  abbrarlated  ad  /fit.)  To 

the  end. 

AD  FIRMAM.    To  farm. 

Derive(i  from  an  old  Saxon  word  denoting 
rant  according  to  Blackstone,  occurring  in 
the  phraee.  dcdi  ctmcetti  et  ad  ilrmam  tra- 
tfftfi.  I  have  given,  eranted,  and  to  farm  let. 
2  Sharswood.  Bl.  Comm.  317.  Ad  ftrmam 
Mocfte  was  a  fine  or  penalty  equal  in  amount 
to  the  estimaff'd  '"ost  of  entertaining  the 
king  for  one  uighL  Cowell.  Ad  feodi  fir- 
««aM,  to  tee  farm.  Spelman;  Cowall. 

AD  GAOLA8  DELIBERANDAS  (l.at  )  To 
deliver  the  gaola;  to  empty  the  gaols.  Brac- 
ton.  fot.  1Mb. 

AD  GRAVAMEN  (Lat.)    To  ihc  injury. 
AD  HUNC  DIEM  (I^t)   At  this  day. 

AD  IDEM  (Lat.)  To  the  same  point  or 
effect 

AD  INDC  (Lat)  Thereunto. 

AD  INFINITUM  (Lat)  indeflalteir:  with- 

ont  limit. 

AD  INQUIRENDUM  (  Lat.  for  inquiry).  In 
practice.  A  judicial  writ,  commanding  in- 
qniry  to  be  made  of  anything  relating  to  a 
cause  depending  in  court. 

AD  INSTANTIAM  iLat.l    .\t  the  instance. 

AD  INTERIM  tLat. )    In  the  meantime. 

An  offleer  is  sometiniPH  appointed  ad  in- 
terlM.  when  the  principal  ofiloer  is  absent, 
or  for  aoBM  canae  Incapable  of  acting  for 
the  Ume. 

AD  JUDICIUM.  To  Jodgment;  to  court 


AD  JUNQENDUM  AUXILIUM.  To  Join- 
ing in  aid;  to  Join  in  aid.  See  "Aid  Prnyer." 

AD  JURA  REGIS.  To  the  riK'hlK  of  the 
Idng;  a  writ  which  was  brought  by  the 
king's  clerk;  presented  to  a  living, -agalnat 

thosp  who  en'i''avor«'d  to  eject  him.  to  the 
prejuiiice  of  th<>  king's  title.    Reg.  Writs,  61. 

AD  LARGUM.  At  large;  as,  UUe  at 
large;  assize  at  large.  See  Dane,  Abr.  c. 
144,  art  16,  I  7. 

AD  LITEM  (Lat.  For  the  suit. 

Every  court  lia.s  tht*  power  to  appoint  a 
guardian  ad  litem.    2  Kent  Comm.  229;  2 

Sharswood,  Bl.  Comm.  41i7. 

AD   LUCRANDUM  VEL  PEROENDUM. 

For  gain  or  loss. 

AD  MAJORAM  CAUTELAM  (LaL)  For 
greater  caution. 

AD  MANUM.  Ready  at  hand. 

AD  MEDIUM  FILUM  AQUAE.  To  the 
middle  thread  of  the  atream. 

AD  MEDIUM  FILUM  VIAE.    To  the  mid* 

die  tliread  of  the  way. 

AD    MELIUS    INQUIRENDUM.    A  writ 

directing  a  coroner  to  hold  a  aecond  or 
further  inquest 

AD  MORDENDUM  ASSUETU8.  ACCU8> 
tomeU  to  bite.  A  term  applied  to  ferocloua 
animals. 

AD  NOCUMENTUM.  To  the  nuisance. 
Formal  words  In  the  assize  of  nuisance.  3 
Bl.  Comm.  221. 

AD  OFFICIUM  JU8TICIARIORUM  SPEC; 

tat,  unicuique  coram  eis  placitantl  JliatI* 
tiam  exhibere.  It  is  the  duty  of  Juatleea  to 
adminlater  juatiee  to  eyery  one  pleading 
before  them.  Coke,  2d  Inat  461. 

AD  OSTENDENDUM  ( Lnt  to  show) .  For- 
mal words  in  old  writs.  Fleia.  lib.  4,  c.  65, 
§  12. 

AD  OSTIUM  ECCLESIAE  (Lat)   At  the 

church  door. 
One  of  the  flve  species  of  dower  formerly 

recnt;nized  at  the  common  law.  1  Washb. 
Real  Prop.  149;  2  Bl.  Comm.  132.  See 
"Dower." 

AD  PROXIMUM  ANTECEDENS  FIAT 
relatlo,  nisi  impedlatur  sententia.  A  rela- 
tive is  to  be  referred  to  the  next  anteced- 
ent, unless  tln"  sfiifc^.j  would  be  thereby  im- 
paired. Noy,  Max.  (9th  Ed.)  4;  2  Exch. 
479;  17  Q.  B.  828  ;  2  HnrL  ft  N.  625;  2  Bteg. 
X.  C.  217;  9  Coke,  12;  12  How.  (U.  S.)  142. 

AD  QUAERIMONIAM.  On  complaint  of. 

AD  QUAESTIONEM  FACT!  NON  RE- 
spondent  judices;  ad  quaestionem  legis 
non  respondent  Juratores.  Judges  do  not 
answer  to  a  question  of  fact;  Jurors  do  not 
answer  to  a  question  of  law.  Co.  Lltt  295b; 
8  Coke.  808  (166).  Or,  as  the  converse  la 
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AD  VOLUNTATEM 


( 


sometimes  affirmatively  stated:  Ad  quaes 
tionem  juria  respondent  judicet;  ad  quaes- 
tUmem  faeti  respondent  fumtores.  Judges 
answer  to  a  question  of  law;  Jurors,  to  a 
question  of  fact;  or  ad  qunvntionrs  Icgis 
indices,  «/  nan  fWVforff  mpondcnl,  judges, 
and  not  Jurora,  nmpond  to  questloiiB  of  law. 
7  Mass.  279. 

AD  QUEM  (Lat.)    To  wWcll. 

The  correlative  term  to  (/  </"'*  ,7.  v.), 
used  in  the  computation  ot  time,  definition 
of  a  risk,  ete.,  denoting  the  end  of  the  period 

or  journey. 

The  tct  mnius  a  quo  is  the  point  of  be- 
ginning or  departure;  the  terminus  ad  quern, 
the  end  of  the  period,  or  point  of  arrival. 

AD  QUOD  CURIA  CONCORDAVIT.  TO 

which  the  tourt  agii*ed. 

AD  QUOD  DAMNUM  (Lat.)    What  injury. 

A  writ  issuing  out  of  and  retm<uil>le  in- 
to chancery,  directed  to  the  sheriff,  com- 
manding him  to  inquire  by  a  Jury  what 
damage  it  will  \iv  to  the  king,  or  any  other, 
to  grant  a  liberty,  fair,  marlcet,  highway,  or 
theUke. 

The  name  Is  derived  from  the  character- 
Istle  words  denoting  the  nature  of  the  writ, 
to  inquire  how  great  an  injiity  it  will  l>e  to 
the  king  to  grant  the  favor  asked.  Whi- 
abmw;  Fttih.  Nat  Brev.  221;  Tennea  de  la 
hoj. 

AD    QUOD    NON    FUIT  RESPONSUM 

(Law  Lat  )  To  whirh  there  was  no  an- 
swer. A  |)hrase  used  in  the  reports,  where 
a  point  advanced  in  argument  by  one  party 
was  not  dented  by  the  other;  or  where  a 
point  or  argument  of  counsel  was  not  met 
or  noticed  by  the  court:  or  where  an  ob- 
jection wa.s  met  by  the  court,  and  not  re- 
plied to  by  the  connsel  who  raised  it  3 
C!oke,  9;  4  Coke.  40. 

AD  RATIONBM  PONERE.  To  cite  a 
person  to  i^peftr. 

AD  REC0GN08CENDUM.  To  re( ognlze. 
Fleta,  lib.  2,  c.  65,  8  12.  Formal  words  in 
Old  writs. 

AD    RECTE    DOCENDUM  OPORTET, 

primum  inquirere  norrina.  quia  rerum  cogni- 
tic  a  nominibus  rerum  dependet.  In  order 
rlghtljr  to  <^mprehend  a  thing,  inquire  first 
Into  (ho  names,  for  a  right  linowlodge  of 
things  depends  upon  their  names.  Co. 
Litt.  68. 

AD  REPARATION  EM  ET  8USTENTA- 
tionem.  For  repairing  and  keeping  In  solt- 
abl(>  condition. 

AD  RESPONDENDUM.  See  "Capias  ad 
Respondendum;"  "Habeas  Corpus." 

AD  SATISFACIENDUM.  See  "Capias  ad 

Satiafaciendum." 

AD  8ECTAM.  At  the  suit  of. 

Tt  is  commonly  abbreviated.  It  Is  used 

wiii'f.'  it  is  desirable  to  put  the  name  of  the 
defendant  first,  as  in  some  cases  where  the 


defendant  is  filing  his  papers;  tbus.  Roe 
ads.  Doe,  where  Doe  is  plaintiff  sad  Roe  de- 
fendant It  is  found  In  the  Indexes  to  caaeo 

decided  in  some  of  our  older  AokSrican 
books  of  reports,  but  has  become  pretty 
mueh  disused. 

AD  8TUDENDUM  ET  ORfANDUM.  For 

studying  and  praying;  for  the  promotion  of 
learning  and  religion.  A  phrase  applied  to 
colleges  and  universities. '  1  Dl.  Comm.  467; 

T.  Rayra.  101. 

AD  TERMINUM  ANNORUM.  For  a  term 

of  years. 

AD  TERMINUM  QUI  PRAETERIT.  A 
writ  of  entry  which  formerly  lay  for  the 
lessor  or  his  heirs,  when  a  lease  had  heea 
made  of  lands  and  tenements,  tor  term  of 
Hf<»  or  years,  and.  after  the  term  had  ex- 
pired, the  lands  were  withheld  from  tlie 
lessor  "by  the  tenant,  or  other  person  pos* 
sesslng  the  same.  Fitzh.  Nat  Brev.  20L 

The  remedy  now  applied  tor  boldlng  orer 
is  by  ejectment,  or  under  local  regulations, 
by  summary  pro(  <  edincrs. 

AD  TRiSTEM  PARTEM  STRENUA  EST 

suspMo.  Suspicion  Ueo  heaT7  <m  the  vn^ 
f(Mtunato  side. 

AD  TUNC  ET  IBIDEM.  In  p^-adingr. 
The  technical  name  ot  that  part  i>f  an  in- 
dictment containing  the  statement  of  the 
subject-matter's  "then  and  there  beins 
found."  Bac.  Abr.  "Indictment"  (04);  1  N. 
C.  98. 

AD  ULTIMAM  VIM  TERMINORUM.  To 

the  utmost  import  of  the  terms. 

AD  U8UM  ET  COMMODUM.  To  the  use 
and  beneitt 

AD  VALENTIAM.   See  "Ad  Valorem." 

AD  VALOREM  (Lat.)  According  to  the 
valuation. 

Dutiea  may  be  specific  or  ad  valorem. 
.1(7  rafnrem  duties  are  alwasrs  estimated  at  a 

(crtnin  per  cent,  on  the  valuation  of  tho 
property.  3  U.  S.  St.  at  Large,  732;  24  Miss. 
601. 

AD  VE^TREM  tN8PICIENOUM.   To  In- 

spe' t  the  womb.  A  writ  for  the  summon- 
ing «)f  a  jury  of  matrons  to  determine  the 
question  of  pregnancy. 

AD  VIM  MAJOREM  VEL  AD  CASUS 
fortuitos  non  tenetur  quis,  nisi  sua  culpa 

intervenerlt.   No  one  is  held  to  answer  for 

tl)>'  effci  t.s  of  a  superior  force,  or  of  an  ac- 
cident, unless  his  own  fault  has  contributed. 
Fleta,  Ub.  2.  c  72,  I  16. 

AD  VITAM.  For  life. 

AD  VITAM  AUT  CULPAM.  For  life,  or 

tint  11  misbehavior.  » 

Words  descriptive  of  a  tenure  of  oflftco 
"for  life  or  good  behavior/'  oqulTalent  to 

Qtiamdiu  bene  se  (icaserit. 

AD  VOLUNTATEM.    At  wUL 
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ADHIBERE 


AO  WARACTUM.    See  "Waractum."  I 

AOCOROABlLiS  OENARIl.  Money  paid 
bj  a  vanal  to  his  lord  upon  the  aelUng  or 
OKchnngtng  ot  a  fend.  BnCi  Lond. 

ADDICERE  (Lat)  In  cMl  law.  To  con- 
demau  Galv.  i.«z. 

AdUHoNo  deootee  a  transfer  of  the  goods 
of  a  deceased  debtor  to  one  who  assumes 
hlfl  liabilities.  Calv.  Lex.  The  giving  up  to 
•  CfOditor  ot  his  debtor's  person  by  a  Buigis- 
trate:  al.so  ihe  transfer  of  the  debtor's  gOOdS 
to  one  who  assumes  his  liabilities. 

Also  used  of  an  assignment  of  the  person 
o£  the  debtor  to  the  successful  party  in  a 
snit. 

ADDITIO  PROBAT  MINORITATEM.  An 
addition  proves  inferiority.  Coke,  4th  Inst. 
80;  Wincito,  Max.  211,  max.  60;  Utt.  8  293; 
Oo.  Lttt.  ISta. 

ADDITION  (Lat.  addUio.  an  adding  to). 

Wbaterer  is  added  to  a  man's  name  by 
way  of  title  or  description,  as  additions  of 
my8ter>-,  place,  or  degree.  Cowell;  Termes 
de  la  Ley;  10  Wentw.  PI.  871;  Salk.  6;  2 
IrfL  Baym.  988;  1  WUa  244. 

Addttlons  are: 

(1)  Additions    of    estate,    as  "esquire," 
"gentleman,"  and  the  like.   These  titles  can,  | 
however,  be  <  lainied  by  none,  and  may  bo 
aMomed  by  any  one.  In  Nash  t.  Batters- 
by.  f  Ld.  Raym,  986,  •  Mod.  80,  the  plaintiff 
derlared   with  the  addition  Of  gentleman. 
The  defendant  pleaded  in  abatement  that  i 
the  plaintiff  was  no  gentleman.    The  plain- 1 
tiff  demurred,  and  it  was  held  ill;  for,  said 
the  court,  it  amounts  to  a  confession  that 
the  plaintiff  Is  no  gentleman,  and  then  not 
the  person  named  in  the  count   He  should 
have  repUed  that  he  Is  a  gentleman. 

(2)  Additions  of  mystery,  as  scrtvener, 
painter,  printer,  inanufacturer,  etc. 

(3)  Additions  of  places,  descriptions  by 
the  place  of  reaidence,  as  "A.  B.,  of  PhUa- 
delpbia,"  and  the  like.  Bee  Bac  Abr.; 
Doct.  Plac.  71;  2  Viner.  Abr.  77;  1  Lilly, 
Reg.  39;  1  Mete.  (Mass.)  151. 

in  French  Law.  A  supplementary  pro- 
eeea   to   obtain   additional  information. 

Ouyot.  Rep.  Univ. 

AOOITIONALES.  Additional  terms  or 
propusltlou  to  be  added  to  a  former  agree- 


ADOONB,  or  ADDONNE  (Law  Fr.)  Olyen 
to.  iK'ih^^nHi 

ADDRE8S. 

'  In  Equity  Pieading.  That  part  of  a 
bin  mhiA  contains  the  appropriate  and 

technical  description  of  the  court  where 
the  plaintiff  seeks  his  remedy.  Coop.  E3q. 
PL  8:  Bart.  Suit  in  Eq.  26;  Story.  Eq.  PI. 
f  26;  Van  He>thuyson.  Eq.  Draft.  2. 

In  Legislation.  A  formal  request  ad- 
dressed to  the  executive  by  one  or  both 
branches  of  the  leglslatlTe  body,  requesting 
hte  to  peifonB  eomoaet 


ADEEM.  To  recall  or  revoke.  Seo 
"Ademptton." 

AOELANTADO.  In   Spanish   law.  The 

military  and  political  governor  of  a  frontier 
province.  His  powers  were  equivalent  to 
those  of  the  president  of  a  Kuuian  province. 
He  commanded  the  army  of  the  territory 
which  he  governed,  and.  assisted  by  per- 
sons learned  in  the  law,  took  cognizance  of 
the  civil  and  criminal  suits  that  arose  In 
his  province.  This  Office  has  long  since 
been  abolished. 

ADELINQ,  or  ATHEL1NG.  Noble;  ex- 
cellent. A  title  of  honor  among  the  SaZ" 
ons.  given  to  the  king's  children  and  heirt 
to  the  crown.  CUto;  Spelman. 

ADEMPTION.  The  extinction  of  a  spe- 
ciflc  legacy  by  the  testator's  parting  with 
the  subject  thereof  during  his  life.  Also 
applied  to  the  payment  by  the  testator  dur- 
ing his  life  of  a  general  legacy;  but  this 
is  more  properly  known  as  "satisfaction." 
9  Barb.  (N.  Y.)  36;  3  Duer  (N.  Y.)  477. 

The  term  la  not  applied  to  derlaea.  108 
N.  T.  686. 

ADEO  (Lat.)  So;  as.  Adco  plene  et  {»- 
trfjre.  as  fully  and  entirely.    10  Coke,  65. 

ADEQUATE  CONSIDERATION.  Onewhlch 
la  a  fair  eqnlTident  In  Taloe  for  the  benollt 
obtained. 

ADEQUATE  REMEDY.  A  legal  remedy, 
to  be  "adequate,"  so  as  to  exclude  the  Juris- 
diction of  equity,  must  be  "as  practical  and 
etlirietit  to  the  ends  of  Justice  and  its  prompt 
administration  as  the  remedy  in  equity." 
8  Pet  (U.  8.)  210.  See  184  U.  8.  888. 

ADESSE.  In  the  civil  law.  To  be  pre»- 
ent;  the  opposite  of  abe*se.  Calv.  Lex. 

To  adfocate.  to  undertake  the  manage* 
ment  of  a  cauaa  Calv.  Lex.;  Brlasonlui. 

ADEU.  See  "Adieo." 

ADFERRUMINATIO.  In  the  civil  law. 
The  welding  together  of  iron;  a  species  of 
adiwMiion  (q.  v.)  CSaUed,  al«^  ferrKinlaaflo. 
Mackeld.  OIt.  Law,T868. 

ADHERENCE.  In  S(  ot(  h  law.  The 
name  of  a  form  of  ar  t  ion  by  which  the  mutu- 
al obligation  of  marriage  may  bo  enforced 
by  either  party.  Bell,  Diet 

ADHERING  (Lat.  ndharrrrr.  to  cling  to). 
Cleaving  to,  or  joining;  as,  ailhering  to  the 
enemies  of  the  United  States. 

The  constitution  of  the  United  States, 
(article  3.  §  3)  defines  treason  against  the 
United  Stat«'.s  to  consist  only  in  levying 
war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort. 

A  citizen's  cruising  in  an  enemy's  ship, 
with  a  design  to  <  jipture  or  destroy  Amerl- 
i  ships,  would  be  adhering  to  the  ene- 
mies of  the  United  States.  4  How.  St  Tr. 
328;  Salk.  684:  t  QUb.  Br.  (Loflt  Bd.)  708. 

ADHIBERE  (Lat)   In  the  cItQ  law.  To 
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apply;  to  employ;  to  ezerolM;  to  iim.>  Ad- 

Mbere  diligent iam,  to  use  care.  Adhibere 
vim,  to  employ  force.    Dig.  4.  2.  12.  2. 

AOIATION.  A  term  used  In  the  laws  of 
Holland  tor  the  application  of  property  by 
an  executor.  Wharton. 

ADIEU  (Law  Fr.  without  day).  A  com- 
mon term  in  tbe  Year  Books,  implying  final 
dfsmlmal  from  court  Literally,  "to  God." 
Froqupiitly  written  "Aden."   Y.  B.  T.  & 

Edw.  II.  173. 

ADIRATUS.  Lost;  strayed:  a  prire  or 
value  set  upon  things  stolen  or  lost,  as  a 
recompense  to  the  owner.  OowelL 

t 

ADtT.  Approach  or  access.   As  used  in  j 

n)iniTtt,'  law.  a  horizontal  opt  ninc:  liy  whirh 
a  uiiuc  is  entered,  or  by  which  water  and 
ores  are  carried  away.  Also  called  "drift." 

ADITUS  (Lat  adire).  An  approach;  a 
way;  a  public  way.  Co.  Lltt  66a. 

ADJACENT.    Next  to  or  near. 

Two  of  three  lots  of  land  might  be  de- 
scribed as  adjacent  to  the  llrst,  whOe  only 
the  second  could  be  said  to  he  adjoining. 

1  Cooke  (Tenn.)  128. 

ADJECTIVE  LAW.  That  which  regu- 
lates procedure;  so  called  from  its  function 
to  aid  the  substantive.    Holland,  Jur.  78. 

ADJOINING.  Touching  or  contipunns,  as 
distinguished  from  lying  near  or  adjacent. 
S2  N.  Y.  896. 

ADJOURN.    In  strictness,  to  put  off  to  a  [ 
day  specified.   Also  to  suspend  business  for 
a  time;  to  defer  or  delay.  14  How.  Pr.  (N. 
Y.)  B4,  See  "Postponement"  I 

ADJOURNAL.  In  Scotch  practice.  A 
term  appllfil  to  the  records  of  criminal 
courts.  PooUs  of  .Adjournal  (old  Scotch. 
"Biikis  of  Adioriialo  " )  were  the  original  rec- 
ords of  criminal  trials,  most  of  which  are 
now  lost  1  PItc.  Crim.  Tr.  pt  2,  p.  225. 
An  act  of  adjournal  is  .'m  order  of  the  court 
of  justiciary,  entered  on%ts  minutes.  Shaw, 
Rep..  Appendix. 

ADJOURNAMENTUM    B8T    AD  DIEM 

dicere  seu  diem  dare.  An  adjournment  is 
to  appoint  a  di^r  or  give  a  day.  4  Inst  27. 
Hence  the  formula  "eat  tine  die." 

ADJOURNATUR  (Law  I,at.  from  ad- 
iowrnartt  to  adjourn).  It  is  adjourned.  A 
word  with  which  the  old  reports  very  fre- 
quent ly  conclude  a  case.   1  Ld.  Raym.  602; 

1  Show.  7;  1  Leon.  8S. 

ADJOURNED    SUMMONS.   In  Sngllshi 
practice.  A  summons  or  dtaUon  Issued  in 
chanibprs,  and  adjourned  Into  court  for  ar- 
gument. 

ADJOURNED  TERM.  A  continuaUon  of 
a  previous  or  regular  term.  4  Ohio  St  473; 
22  Ala.  (N.  a)  27.  Gen.  St  Mass.  c  112,  S 


26,  provides  for  holding  an  adjonmed  law 
term  from  time  to  time. 

ADJOURNMENT.  The  dismissal  by 
some  court  legislative  assembly,  or  prop- 
erly authorised  officer,  of  the  business  he- 
fore  them,  either  finally,  which,  as  popu- 
larly used,  is  called  an  adjournment  «ine 
(/I'c.  without  day,  or  to  meet  again  at  another 
time  appointed,  which  Is  called  a  temporary 
adjournment   See  "Poetponement." 

In  Civil  Law.    A  i  ;ilHni^  into  (ourt;  a 
summoning  at  an  appoint lime.    Du  Cange. 

ADJOURNMENT  DAY.  In  English  prac- 
tice. A  day  appointed  by  the  Judges  at  the 
regular  sittings  for  the  trial  of  causey  at 

nisi  prir.s. 

ADJOURNMENT  DAY  IN  ERROR.  In 
HInglish  practice.   A  day  appointed  some 

days  before  the  end  of  th»'  t.  ni  at  which 
matters  left  undone  on  tlie  allirmance  day 
are  flnlahed.  2  Tidd,  Pr.  1224.. 

ADJOURNMENT  IN  EYRE.  The  ap- 
pointment of  a  day  when  the  jnsticos  In 
eyre  mean  to  sit  again.  Coweli;  Spelman; 
Sharswood.  BL  Oomm.  188. 

ADJUDICATAIRE.  In  Canadian  law.  A 
purchaser  at  a  sheriff's  sale.  See  1  Low  (U. 
S.)  241;  10  Low.  (U.  S.)  326. 

ADJUDICATION. 

 In  Practice.    .A  jud^jment;  giving  or 

pronouncing  Judgment  in  a  case.  See 
"Fy>rmer  Adjudication." 

 In  Scotch  Law.    A  process  for  trans- 

ff'rring  the  estate  of  a  debtor  to  hia  creditor. 
Er.sk.  Inst.  ill).  2.  tit  12.  U  S9-66;  Bell.  Diet 
(Shaw  Ed.)  844. 

It  may  be  raised  not  only  on  a  decree  of 
rourt.  Init  also  where  th"  debt  is  for  a 
liquidated  sum.  The  execution  of  a  sum- 
mons and  notice  to  the  opposite  party  pre- 
vents any  transfer  of  the  estate.  Every 
creditor  who  obtains  a  decree  within  a  yc^ar 
and  a  day  is  entitled  to  share  with  tlu'  tnst 
creditor,  and,  after  ten  years'  possession 
under  his  adjudication,  the  title  of  the  cred- 
itor la  conipl'>te.  Patersnn.  Comp.  1137. 
note.  The  mattt-r  is  regulated  by  St  Feb. 
2<;.         p.  h;72.  c.  19.  See  Brsk.  Inst  lib. 

2.  c.  12.  §5  15.  ic. 

ADJUDICATION  CONTRA  HAEREDITA- 
tem  jacentem.  In  Scotch  law.  Adjudica- 
tion .iiraiiist  a  renouncing  hf  ir.  HrouRlit  l)y 
the  ancestor's  creditor  to  establish  his  debt 
against  the  realty  when  the  heir  apparoit 
renounces  his  right  of  inheritance. 

ADJUDICATION  IN  IMPLEMENT.  In 
Scotch  law.  An  action  to  enforce  a  contract 
to  convey. 

ADJUNCTION  (T4it  odfuntrere.  to  join  to). 

In  civil  law.  The  attachment  or  tinion  per- 
manently ol  a  thing  belonging  to  one  per- 
son to  that  belonging  to  another.  This 
union  may  be  caused  by  inclusion,  as  if  one 
man's  diamond  he  set  In  another's  ring;  by 
soldering;  as  If  one's  guard  he  soldered  on 
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aaotber'B  sword;  by  sewing,  as  Ky  employ- 
ins  the  Btlk  of  one  to  make  the  coat  of 

another;  by  construction,  as  by  building  on 
another's  land;  by  writing,  as  when  one 
writes  on  another's  parchment;  or  Ixf  paint- 
ing, as  wben  one  paints  a  picture  on  anoth- 
er's canvas.  Inst  2.  1.  34;  Dig.  41.  1.  9.  2. 
See  2  Bl  Oomm.  404;  1  Bout.  Inst  note  499. 

ADJUNCTS.    Additional    Judges  some 
times  appointed  In  the  high  court  of  dele- 
gates.  See  Shelf.  Lun.  310. 

ADJUNCTUIVI  ACCESSORIUM.  An  ac- 
cessory or  appurtenance. 

ADJURATION.  A  swearing  or  binding 
upon  oath. 

ADJUSTMENT.  In  insurance.  The  de- 
termining of  the  amount  of  a  loss  by  Are 
or  marine  disaster.  2  PhlL  Ins.  9fi  1814. 
1815. 

ADJUVARI  QUIPPE  NOS,  NON  DECIPI, 
beneficio  oportet.  We  ought  to  be  favored, 
not  Injured,  by  that  which  is  intended  for 
our  benefit  The  species  of  bailment  called 
'Moan**  must  be  to  the  advantage  of  the  bor- 
rower, not  to  his  detriment.  Story,  Bailm. 
8  275.    Sec  8  El.  &  Bl.  1051. 

ADLEGIARE.  To  purge  one's  self  of  a 
crime  by  oath. 

ADMAN UENSiS.  A  person  who  swore 
by  laying  his  hands  on  the  Book. 

ADfVIEASUREMENT  OF  DOWER.  A 
remedy  which  lay  for  the  heir,  on  reactiing 
bis  majority,  to  rectify  an  assignment  of 
dower  made  during  his  minority,  by  which 
the  doweresB  had  received  more  than  she 
•was  legally  entitled  to.  2  BL  Comm.  136; 
Gilb.  Uses.  379. 

The  remedy  is  still  subststliig.  though  of 
rare  occurrence.  See  1  Washb.  Real  Prop. 
2i'5.  2L'«;   1   Pick.   (.Mass.)  lUi;  2  Ind.  33G. 

In  some  of  the  states,  the  special  pro- 
ceeding which  is  given  by  statute  to  enable 
the  widow  to  compel  an  assignment  of  dower 
Is  termed  an  "admeasurement  of  dower." 

ADMEASUREMENT   OF    PASTURE.  A 

remedy  which  lay  in  certain  cases  for  sur- 
charge of  common  of  pasture. 

It  lay  where  a  common  of  pasture  appur- 
tenant or  in  gross  was  certjiln  as  to  num- 
ber; or  wliere  one  had  connnon  appendant 
or  appurtenant,  the  quantity  of  which  had 
never  been  ascertained.  The  sheriff  pro- 
ceeded, with  the  assistance  of  a  Jury  of 
twelve  urn,  to  admeasure  and  apportion 
the  comnif>n  as  well  of  those  who  had  sur- 
charged as  those  who  liad  not.  and.  when 
the  writ  was  fully  executed,  returned  ft  to 
the  superior  court,    Termes  de  la  I,ey. 

The  remedy  is  now  abolished  in  England 
(3  Sharswood.  HI.  Comm.  2:'.'.K  note);  and  in 
the  United  States  (3  Kent.  Comm.  419). 

ADMEZATORE8  (from  Ital.  meszatiiid. 
middle).  In  old  Italian  law.  Persons  chosen 
by  the  consent  of  contending  parties  to  de- 


cide  questions  between  them.  Literally,  me- 
diators Spelman. 

ADMINICLE. 

 In  Scotch  Law.    Any  writing  or  deed 

introduced  for  the  purpose  of  proof  of  the 
tenor  of  a  lost  deed  to  which  it  refers. 
Ersk.  Inst.  lib.  4.  tit  1.  8  6S:  Stair,  Inst  lib. 
4.  tit.  32.  §§  6.  7. 

 In  English  Law.  Aid;  support  St 

1  Edw.  IV.  c.  1. 

——in  Civil  Law.  Imperfect  proof.  Mer- 
lin, Repert 

ADMINICULAR  (from  adiiilitlnihtm,  >/.  r.) 
Auxiliary  to.  "The  murder  would  be  ad- 
minlCttlar  to  the  robbery,"  i.  v.,  committed 
to  accomplish  it  Story,  J.,  3  Mason  (U.  S.) 
121. 

ADMINICULAR  EVIDENCE.  In  eccle- 
siastical law.  Evidence  brought  in  to  ex- 
plain and  complete  other  evidence.  2  Lee, 
Bcc.  696. 

ADMINICULATE.  To  give  admtnientar 

evidence. 

ADMINICULATOR.  An  offK  (  r  in  the 
Romish  church,  who  administered  to  the 
wants  of  widows*  orphans,  and  afflicted  per- 
sons. Spelman. 

ADMINICULUM  fl.at)  In  the  civil  and 
old  English  law.  ,\id  or  support:  some- 
times rendered  adminicle  (q.  v.)  J'-ns  ad- 
miniculum,  the  support  of  the  law.  Dig. 
26.  7.  39.  9.  Cum  fwrii  adminioulo  ooncar- 
rente,  with  the  support  of  right  concurring. 
Bracton,  fol.  38b. 

Cumulative  or  corroborative  testimony. 

That  which  belongs  to  a  thing  as  acces- 
sory.   1  Mackeld.  Civ.  T^aw.  347.  note(d). 

Whatever  pertains  to  judicial  proceed- 
ings, writs,  records,  etc.  Fleta,  lib.  2.  c.  3, 
S4. 

ADMINISTRATION  (Lat  admtniatran;, 
to  assist  in).   Management  or  contnd. 

Of  Government.  The  management  of 
the  executive  department  of  the  govern- 
ment Those  charged  with  the  manage- 
ment of  the  executire  department  of  ttie 
government.  § 

 Of  Estates,  n'lie  management  of  the 

estate  of  an  intestate,  or  of  a  testator  who 
has  no  executor.  SLBl  Comm.  494.  The 
term  Is  applied  brtjuhr  to  denote  the  man- 
;i;;enient  of  an  est^l!|^li v  ;iri  exi  r  utor.  and 
also  the  manageup  nini  estates  oi  minors, 
lunatics.  Insolvf  III  ^( ..  in  those  cases 
where  trustees  hav;^  J)4en  appointed  by  au- 
thority of  law  to  take  charge  of  such  es- 
tate in  place  of  the  Uijal  owners. 

The  species  of  adniinistration  are: 

 Ad     Colligendum.    Thali^J^ich  is 

granted  for  collecting  and  preserrWij  goods 
about  to  perish  (bona  peritura).  The  only 
power  over  these  goods  is  under  the  form 
prescribed  by  statute. 

Ancillary.  That  which  Is  subordinate 
to  the  principal  administration,  for  collect- 
ing the  assets  of  foreigners.  It  is  taken  out 
In  the  country  where  the  assets  are  locally 
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situate.  Kent.  Comm.  43  et  seq.;  1  Williams, 
Ex'rs.  Am.  Notes;  14  Ala,  829. 

 -Cum     Testamento     Annexe.  That 

which  18  granted  where  no  executor  Is 
named  in  the  will,  or  where  the  one  named 
dies,  or  is  incompetent  or  unwilling  to  act 
Su/ch  an  administrator  must  follow  the 
statute  rules  of  distribution,  except  when 
otherwise  directed  by  the  will.  Williams, 
Ex  rs;  2  Bradf.  Sur.  (N.  Y.)  22.  The  resid- 
uary legatee  is  appointed  such  adminis- 
trator, rather  than  the  next  of  kin.  1  Vent. 
217;  4  Leigh  (Va.)  152:  2  Add.  (Pa.)  352. 

 De  Bonis  non.  That  which  is  grant- 
ed when  the  first  administrator  dies  be- 
fore having  fully  administered.  The  per- 
son so  appointed  huK  in  general  the  powers 
of  a  common  administrator.  Bac.  Abr.  "Ex- 
ecutors" (Bl);  Rolle.  Abr.  907;  22  Miss. 
47;  27  Ala.  273;  9  Ind.  342;  4  Sneed  (Tenn.) 
411;  31  Miss.  519;  29  Vt.  170;  11  Md.  412. 

 De  Bonis  non  cum  Testamento  An- 
nexe.  That  which  is  granted  when  an  ex- 
ecutor dies  leaving  a  part  of  the  estate  | 
unadministered.    Comyn,  Dig.  "Administra- 
tors" (Bl). 

 Durante  Absentia.  That  which  sub- 
sists during  the  absence  of  the  executor, 
and  until  he  has  proved  the  will.  It  is  gen- 
erally granted  when  the  next  of  kin  is  be- 1 
yond  sea,  le.st  the  goods  perish,  or  the  debts 
be  lost.  In  England,  it  is  not  determined 
by  the  executor's  dying  abroad.  4  Hagg. 
Ecc.  360;  3  Bos.  &  P.  26. 

 Durante  Minor!  Aetate.    That  which 

is  granted  when  the  executor  is  a  minor. 
It  continues  until  the  minor  attains  his  law- 
ful age  to  act.  which,  at  common  law,  is 
seventeen  years.  Godolph.  Orph.  Leg.  102; 
5  Coke.  29. 

 Pendente  Lite.  That  which  is  grant- 
ed pending  the  controversy  respecting  an 
alleged  will  or  the  right  of  appointment. 
An  officer  of  the  court  is  appointed  to  take 
rare  of  the  pstAte  only  till  the  suit  termi- 
nates. 2  P.  Wms.  589;  2  Atk.  286;  2  Cas. 
temp.  Lee.  2ri8;  1  Hagg.  Ecc.  313;  26  N.  H. 
533;  9  Tex.  13;  16  Ga.  13.  He  may  main- 
tain »uit8.  hut  cannot  distribute  the  assets. 
1  Ves.  Sr.  32r.:  2  Ves.  &  B.  97;  1  Ball  &  B. 
192;  7  Md.  2S2.  I 

 Public.  That  which  the  public  admin- 
istrator performs.  This  happens  In  many  of 
the  states  by  statute  In  those  cases  where ! 
persons  die  intestate,  not  leaving  any  who  I 
are  entitled  to  apply  for  letters  of  admlnis- ' 
tratlon.  3  Bradf.  Sur.  (N.  Y.)  151;  4  Bradf.  1 
Sur.  (N.  Y.)  252.  | 

 Special.   That  which  Is  limited  either 

in  tinif  or  in  power.    Such  administration  , 
does  not  come  under  the  statutes  of  31  Edw.  ' 
Hi.  c.  11.  and  21  Hen.  VIII.  c.  5.  on  which 
the  modern  English  and  American  laws  are 
founded. 

 Domestic.    That  had  at  the  residence 

of  the  deredent. 

 Foreign.   An  administration  under  the 

sanction  and  Jurisdiction  of  a  different  state 
or  nation.  It  nlay  be  domiciliary  or  an- 
cillary. 

ADMINISTRATION    SUIT.    In  English 


practice.  A  suit  usually  by  a  creditor  for 
the  administration  of  the  insolvent  estate 

of  a  decedent. 

ADMINISTRATIVE  LAW.  That  branch 
of  the  criminal  law  which  regulates  the 
manner  In  which  the  different  agencies  of 
the  governing  body  are  set  in  motion  to 
punish  crime,  as  opposed  to  the  penal  law, 
which  describes  o^euses,  and  prescribes 
punishments. 

ADMINISTRATOR.  A  person  author- 
ized to  manage  and  distribute  the  estate  of 
an  intestate,  or  of  a  testator  who  has  no  ex- 
ecutor.   See  "Administration." 

In  English  law,  administrators  are  the 
officers  of  the  ordinary  appointed  by  him  In 
pursuance  of  the  statute,  and  their  title 
and  authority  are  derived  exclusively  from 
the  ecclesiastical  judge,  by  grants  called 
"letters  of  ailmlnistration."  Williams, 
Ex'rs,  331.  At  first  the  ordinary  was  ap- 
pointed administrator  under  the  statute  of 
Westminster  II.  Next.  St.  31  Edw.  III.  c. 
11.  required  the  ordinary  to  appoint  the 
next  of  kin  and  the  relations  by  blood  of 
the  deceased.  Next,  under  21  Hen.  VIH..  he 
could  appoint  the  widow,  or  next  of  kin,  or 
both,  at  his  discretion. 

ADMIRALTY. 

 In   England.    A  court  which  has  a 

very  extensive  jurisdiction  of  maritime 
causes,  civil  and  criminal. 

A  court  of  admiralty  exists  In  Ireland, 
but  the  Scotch  court  was  abolished  by  1 
Wm.  IV.  c.  69.   See  "Vice  Admiralty  Courts." 

 In  American  Law.    A  tribunal  exei^ 

rising  jurisdiction  over  all  maritime  con- 
tracts, torts,  injuries,  or  offenses.  2  Pars. 
Mar.  Law.  50S. 

The  court  of  original  admiralty  jurisdic- 
tion In  the  United  States  Is  the  United 
States  district  court.  From  this  court  caus- 
es may  be  removed,  in  certain  cases,  to  the 
c  ircuit,  and  ultimately  to  the  supreme  court. 

ADMISSION  (Lat.  ad,  to;  mittete,  to  send). 

 In  Evidence.  Concession  or  volun- 
tary acknowledgment  made  by  a  party  of 
the  existence  or  truth  of  certain  facts. 

As  distinguished  from  a  confession,  the 
term  Is  applied  to  civil  transactions,  and 
to  matters  of  fact  In  criminal  cases  where 
there  is  no  criminal  Intent.  See  "Confes- 
sion." 

As  distinguished  from  consent,  an  admis- 
sion may  be  said  to  be  evidence  furnished 
by  the  party's  own  act  of  his  consent  at  a 
previous  period. 

Direct,  called  also  "express."  admissions, 
are  those  which  are  made  in  direct  terras. 

Implied  admissions  are  those  which  re- 
sult from  some  act  or  failure  to  act  of  the 
party. 

Incidental  admissions  are  those  made  in 
some  other  connection,  or  Involved  In  the 
admission  of  some  other  fact.  See  1 
Greenl.  Ev.  §  194. 

 In    Pleading.    The  acknowledgment 

or  recognition  by  one  party  of  the  truth  of 
some  matter  alleged  by  the  opposite  party. 
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number  of  specific  transactions,  as  pay- 
ments made  to  the  owner  ot  goods  by  a 
Cictor  or  •gmt,  who  has  or  is  to  have'pos- 
•easion  of  the  goods  for  the  purpose  of  sell- 
ias  them,  payments  by  a  guardian  to  the 
ward  out  of  the  lattofa  funds,  etc. 

ADVANTAGIUM.  In  old  pleading.  An 
advantage.   Co.  Entr.  484;  Towns.  PI.  50. 

AOVENA  (Lat.  renire).  In  Roman  law. 
One  of  foreign  birth,  who  has  left  his  own 
eoontry  and  settled  elsewhere,  and  who  has 
not  acquired  citizenship  in  his  new  locality ; 
often  enlled  oltaiHts.  Dn  Cause. 

ADVENT.   The  period  commencing  on 

Sunday  falling  on  St.  Aiulrew's  day  (30th 
of  November),  or  the  first  Sunday  after,  and 
conttnuing  till  Christmas. 

It  tooli  Its  name  from  the  fact  that  It  im- 
mediately preceded  the  day  set  apart  to 
coniintinorate  the  birth  or  coming  (advent) 
of  Christ.   Ckiwell;  Termes  de  la  Ley. 

py»nnerly,  dmrlng  this  period,  "all  conten- 
tlons  at  law  were  omitted."  But.  by  statute 
13  £dw.  i.  CWestminster  II.)  e.  48,  certain 
Mtioiia  were  aUowed. 

ADVBNTITIOUS  (Lat.  oAwitifiiw).  That 
which  comes  inctdentally,  or  out  ct  the  reg 
ular  course. 

All  veil  tit  in  bona  arc  goods  which  fall  tO  a 
man  otherwise  than  by  inheritance. 

AMwntUta  doe  la  a  dowry  or  portion  given 
by  aoBM  friend  other  than  the  parent. 


ADVENTURA  (Lat.  an  adventure).  Flot- 
Mun.  jetsam,  and  ligan  are  styled  adveaturae 
mmrt$,  adTeatnree  of  the  sea.  Hale  de  Jur. 
Mar.  pL  1.  c.  7. 

ADVENTURE.    Sending  goods  abroad  un 
der  charge  of  a  supercargo  or  other  agent, 
which  are  to  be  disposed  of  to  the  best  ad- 
Taatage  for  the  benefit  of  the  owners. 
The  goods  themselves  so  sent 

 In  Marine  Insurance.   The  riskorperil 

insured  against.    Hce  14  Fed.  233. 

ADVERSE    ENJOYMENT.    The  posses 
atan  (Mr  earardse  of  an  eaeement  or  pririlege 
vnder  a  claim  of  right  against  the  owner  of 
tbe  land  out  of  which  the  easement  is  de 
rlred.  S  Waahb.  Real  Prop.  48. 

ADVIRM  POSSESSION.  The  enjoy- 
m&Bt  of  land,  or  such  estate  as  lies  in  grant, 
nnder  such  circumstances  as  indicate  that 
such  enjoyment  has  been  ( oinnicnccd  and 
continued  under  an  assertion  or  color  of 
rtaiit  on  the  part  of  the  possessor.  •  S  Bast. 
394;  1  Pick.  (Mass.)  4(56:  2  Sorg.  &  R.  fPa.) 
527;  3  i'a.  St.  8  Conn.  440;  2  Aik.  (Vf) 

364:  9  Johns.  (N.  Y.)  174:  18  Johns.  (N.  Y.) 
40,  366;  6  Pet  (U.  8.)  402  ;  4  Bibb  (Ky.)  660. 
There  must  be  aetnat  poesesston.  4S  111. 
:\C  Minn.  525;  7S  N.  C.  354;  1  Orat.  (Va  ) 
211.  But  what  constitutes  such  possession 
With  the  nature  and  situation  of  the 
I.  11  Orat  (Va.)  420;  8  Barb.  (N. 
T.>  26S.  CultlTatlon.  improvement,  or  in 
closure  always  constitutes  occupation,  and, 
if  the  occupant  holds  under  a  paper  title. 


a  use  for  supply  of  fuel,  eto«  or  a  use  as 
subservient  to  land  actually  occupied,  will 
constitute  an  occupation.  Code  Civ.  Proc 

N.  Y.       370.  .^71. 

Tbe  possession  must  be  open  and  no- 
torious (42  Mass.  95:  16  Wis.  694).  distinct 
and  exclusive  (130  U.  S.  597;  6  Md.  201), 
hostile  (15  111.271;  13  Ohio  St.  42;  89  Wis. 
551).  and  continuous  in  the  o'cupant  or 
those  claiming  under  him  for  the  period 
preaeribed  by  statute  (47  U.  S.  SSO;  6  Hd. 
266;  86  W.  Va.  445). 

ADVERSE  WITNESS.  A  witness  who 
manifests  a  bias  against  the  party  calling 
him.  A  party  may  be  allowed  to  propound 
leading  queationa  to  aucb  a  wftneaa. 

ADVKR8U8  (L«t)  Against. 

ADVERTI8BMBNT  (Lat  uSmrten,  to  torn 

to). 

Information  or  knowledge  communicated 

to  Individuals  or  the  public  in  a  manner  de- 
signed to  attract  general  attention. 

A  notice  published  either  In  handbilla  or 
in  a  newspaper.  A  frosting  of  notice  on  a 
signboard  is  an  advertisement  within  a 
statute  making  the  advertising  of  lottery 
tickets  penal.  5  Pick.  (Mass.)  42.  And  see 
8  Watts  ft  S.  (Pa.)  878;  16  Pa.  St  68;  38 
111.  App.  m. 

ADVERTISEMENTS  OF  QUEEN  ELIZA- 
beth.  Certain  articles  or  ordinances  drawn 
up  by  Archbishop  Parker  aad  some  of  the 
bishops  in  1664.  at  the  request  o(  Queen 
Elizabeth,  the  object  of  which  was  to  en* 
force  (lefeiK  y  and  uniformity  in  the  ritus) 
of  the  church.  The  queen  subsequently  re> 
fused  to  give  her  official  sanction  to  these 
advertisements,  and  left  them  to  he  en- 
forced by  the  bishops  under  their  general 
powers.  Phil.  Bcc.  Law,  810;  2  Prob.  Dir. 
276;  Id.  354. 

ADVICE.  Information  given  by  letter  by 
one  merchant  or  banker  to  another  la  re- 
gard to  some  business  transaction  which 

concerns  him. 

ADVICE  OF  C0UN8E1»  Tbe  opinion  of 
an  attorney  at  law  on  facts  stated  to  him. 

If  given  on  a  full  and  fair  statement  of  the 
facts.  It  relieves  the  client  of  any  imputa- 
tion of  malice  in  acting  in  it,  and  hence  is 
a  defense  in  all  actions  to  which  malice  is 
essential. 

ADVI8ARE,  or  ADVISARi  (Lat)  To  ad- 
vise; to  conaider;  to  be  adTlsed;  to  con- 
sult 

Ocoining  often  In  the  phrase  curte  ed* 

rimri  tnit  (usually  abbreviated  air.  adv. 
vult),  the  court  wishes  to  consider  of  the 
matter. 

A0VI8EMENT.  CJonslderation;  deUbera- 
tion;  consultation. 

ADVISORY.  By  way  of  counsel.  The  ver- 
dict on  a  feigned  issue  is  said  to  be  ad- 
visory because  the  chaneeUoT  may.  In  hia 
discretion,  disregard  it 
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ADVOCAS8IE  (Law  Fr.^    The  olllee  Of 

tat  advocate;  advocacy.  Kelham. 

ADVOCATA.  In  old  English  law.  A 
patroness:  a  woman  who  had  the  right  of 
presenting  to  a  church.  Liber  Kamesiens, 
i  140,  cited  in  Spelman,  voc.  "Advocatus." 

ADVOCATE.   An  Matotant;  adviser;  a 

pleader  of  citu.scB. 

Derived  from  adtocure,  to  sumnion  to 
one's  assistance.  Adtocatua  originally  sig- 
Billed  an  assistant  or  helper  of  any  kind, 
even  an  accomplice  In  the  conimiBslon  of  a 
crime.  Cicero,  pro  Caecina,  c.  8;  Livy,  lib. 
ii.  55;  iii.  47;  TertuUian  de  Idolatr.  c.  23; 
PetroD.  Satyrlc,  c.  25.  Secondarily,  it  was 
applied  to  one  called  in  to  assist  a  party  in 
the  conduct  of  a  suit.  Inst.  1.  11;  Dig.  50. 
18.  Hence,  a  pleader,  which  is  its  present 
slgnUlcatlon. 

 In  Civil  and  Ecclesiastical  Lav^r.  An 

officer  of  the  court,  learned  in  the  law,  who 
is  engaged  by  a  suitor  to  maintain  or  de- 
fend Ills  cause.  Advocates,  like  counsellors, 
hare  the  exclnslTe  priyllege  of  addressing 
the  court  either  orally  or  In  written  plead- 
ings; and,  in  general,  in  regard  to  duties, 
llgMlltles,  and  privileges,  the  same  rules 
apply  wtutati*  mutandi*  to  advocates  as  to 
connsellors.   See  "Counsellor." 

Lord  advocate  was  an  officer  In  Scotland 
appointed  by  the  crown;  during  pleasure, 
to  take  care  of  the  king's  tntereet  before  the 
courts  of  session,  judiciary,  and  exchequer. 
All  actions  that  concern  the  king's  interest, 
dvll  or  criminal,  must  be  carried  on  with 
concourse  of  the  lord  advocate.  He  also 
disdhargea  the  duties  of  pabltc  prosecutor, 
either  in  person  or  by  opn  of  his  four  depu- 
ties, who  are  called  advocates  depute.  In- 
49etai«Bts  for  crimes  must  be  in  his  name  as 
accuser.  He  supervises  the  proceedings  in 
important  criminal  cases,  and  has  the  right 
to  app<  ar  in  all  such  t  ascs.  lie  is,  in  fact, 
secretary  of  state  for  Scotland,  and  the  prin- 
ctpal  duties  are  connected  directly  witli  fhe 
administritlon  of  the  government. 

Inferior  courts  have  a  procurator  /ImqI, 
who  supplies  before  them  the  place  of  the 
lord  advocate  In  crlmUial  cases.  See  2 
Bankt.  Inst.  49t. 

Coll  ope  or  faculty  of  advocates  was  a 
corporate  body  in  Scotland,  consisting  of 
the  members  of  the  bar  in  fldtnlmrgh.  A 
large  portion  of  its  members  are  not  active 
practitioners,  however.    2  Bankt.  Inst.  488. 

Church  or  ecclesiastieal  advorates  were 
pleaders  appointed  by  the  church  to  main- 
tain its  rights. 

 In  Ecclesiastical  Law.    A  patron  of  a 

living:  one  %vho  has  the  advowson,  advood- 
tio.  Tech.  Diet.:  AyliCfe,  Par.  58;  Dane, 
Abr.  c  81,  i  20;  Ersk.  Inst  79.  9. 

ADVOCATE,  QUEEN'S  (or  KINQP8).  See 

"Queen's  Advocate." 

ADVOCATI  (Lat.)  In  Roman  law.  Pa- 
trons; pleaders;  speakers. 

Anciently,  atiy  one  who  lent  his  aid  to  a 
friend,  and  who  was  supposed  to  be  able  in 


any  way  to  laflnoioe  a  Jodgo^  waa  called 

advocatus. 

Cavsidicut  denoted  a  speaker  or  pleader 

merely;  advoco(u«  resembled  more  nearly  a 
counsellor;  or,  still  more  exactly,  causidi- 
cus  must  be  rendered  "barrister,"  and  ci'i 
vocatut  "attorney,"  though  the  duties  of  an 
advoeatv*  were  much  more  extended  than 
those  of  a  modem  attorney.  Da  Cange: 
Calv.  Lex. 
A  wltnesa. 

ADVOCATI  BCCLESIAI.  Advoeatea  of 

the  church. 

These  were  of  two  sorts;  those  retained 
as  pleaders  to  argue  the  ea.ses  of  the  ehurch 
and  attend  to  its  law  matters,  and  advo- 
cateSk  or  patrona  of  the  advowson.  Gotwell; 
Spdman. 

ADVOCATI  FISCI.  In  civil  law.  Those 
chosen  by  the  emperor  to  argue  his  cause 
whenever  a  question  arose  affecting  his 
revenues.    Calv.  Leac;   S  Sharawood,  BL 

Comm.  27. 

ADVOCATIA.  lu  civil  law.  The  function, 
doty,  or  privilege  of  an  advocate.  DnOanfe. 

ADVOCATION.  In  Scotch  law.  The  re- 
moval of  a  cause  from  an  inferior  to  a  stH 
perlor  court  by  virtue  of  a  writ  or  war- 
rant issuing  from  the  superior  court.  See 
"Bill  of  Advocation;"  "Letter  of  Advoca- 
tton." 

ADVOCATOR. 

 In  Old  Practice.  One  who  called  on 

or  vouched  another  to  warrant  a  title;  a 
voucher.  Advocatus,  the  person  called  on* 
or  vouched;  a  voncliee.  Spelman;  Towns. 
PI.  46. 

 In  scoleh  Praetloe.  An  appellant  1 

Brown,  67. 

ADVOCATUS.  A  pleader;  a  narrator. 
Bracton.  fola.  87Sbb  41Sa. 

ADVOCATU8  DIABOLI.  The  devfl's  ad- 
vocate: a  person  rtesipnated  to  present  to 
the  college  of  cardinads  matter  in  opposi- 
tion to  a  canonlaatton. 

ADVOCATUS  EST,  AD  QUEM  PERTI- 

nent  jus  advocationis  allcujus  eccleslae,  ut 
ad  ecclesiam,  nomine  proprio,  non  alleno, 
possit  praesentare.  A  patron  is  he  to  whom 
appertains  the  right  of  presenta^on  to  -  a 
church.  In  snch  a  manner  that  he  may  pre- 
sent to  such  a  church  in  his  own  name,  and 
not  in  the  name  of  another.   Co.  TJtt.  119 

ADVOWEE.  In  EInglish  ecclesiastical  law. 
A  patron;  one  who  has  a  right  to  proaent 
to  a  bene&ce.  Cowell;  Brltt  c  9S. 

ADVOWEE  PARAMOUNT.  The  sover- 
eign, who  was  the  highest  advowee. 

ADVOWSON.  A  right  of  presentation  to 
a  church  or  Imiefice. 

He  who  possesses  this  right  is  called  the 
"patron"  or  "advocate."  When  there  is  no 
patron,  or  he  neglects  to  exercise  his  right 
within  six  months,  it  is  called  a  "1 
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and  a  title  is  given  to  the  ordinary  to  col- 
late to  a  church.  Wheu  a  prt-scnlalion  is 
made  by  one  wbo  has  no  right.  It  la  called 


Advowsons  arc  of  different  kinds: 

— — Advowaon  Appendant.  When  it  de- 
pends vpOB  a  manor,  etc. 

Advowaon   in   Qroas.   Wben  it  be- 
kmgB  to  a  person  and  not  to  a  manor. 

 Advowson   Presentative.   WhSTO  the 

patron  presents  to  the  bishop. 

 Aitfvowfson  Donative.  WkW  tb»  Vag 

or  patron  puts  the  clerk  Into  pollOWlOiP 
wiiuout  presentaliou. 

 Advowson     Coliative.  Wtasre  tlie 

Mahop  himaeU  is  patron. 
 Advowaon  of  the  Moiety  of  the  Cliuroh. 

Where  there  are  two  several  patrons  Md 
tTO  incumbents  in  the  same  church. 

——A  Moiety  of  Advowson.  Where  two 
■aat  Join  the  preaentation  of  one  Incum- 
bent. 

 Advowson  of  Religious  Houses.  That 

which  is  Tested  in  the  person  who  founded 


See  2  Bl.  Comm.  21;  Mlreh.  Advow.  "Ad- 
vowson;"  Comyn,  Dig.  "Advowson,  Quare 
Impedtt;**  Bae.  Atir.  ''SUnoiiy;'*  Bona,  Boe. 
Law. 

AOVOWTRY,  or  ADVOUTRY.  In  Eng- 
lish faitw.  The  crime  committed  by  a  woman 
who.  having  committed  adultery,  continued 
to  Uve  with  the  adulterer.  Cowell;  Termea 
d«  la  Iiey. 

ABDKS  (Lat)   In  eivU  Uw.  A  dwelltng: 

a  house;  a  temple. 

In  the  country  everything  apon  the  sur- 
face of  the  soil  passed  under  tlia  term 
••dec  Da  Cans*;  Galr.  1m. 

AEDIFICARE  (Lat  from  aedea,  a  house, 
and  facere.  to  build).  In  civil  and  old  Eng- 
lish law  To  make  or  build  a  house;  to  erect 
a  boUdins.  Dig.  46.  1.  75.  7.  Sometimes  ap- 
iM  to  oCker  objecu.  as  a  ddp.  Dig.  49, 14. 
4C2. 

AEDIFICARE  IN  TUO  PROPRIO  SOLO 
non  licet  quod  alter!  noceat.  It  la  not 
lavfal  to  baUd  vpon  one's  owa  land  what 
■lay  be  tnivr}pQs  to  another.  Coke.  3d  Inst. 
SOI;  Broom,  Leg.  Max.  (3d  London  Bd.) 
UL 

AEDIFICATUM    SOLO,    SOLO  CEDIT. 

That  which  is  built  upon  the  land  goes  with 
the  land.  Ck>.  Litt  4a;  Broom.  Leg.  Max. 
(Sd  L.ondoB  Wt)  S4».  S66;  InsL  2.  L  29;  Dig. 

47.  3.  1. 

AEDIFICIA  SOLO  CEDUNT.  Buildings 
pass  by  a  grant  off  tie  'land.  Vtata,  lib.  8, 
e  2. 1  IS. 

AEDILE  fLat.)  In  Roman  law.  An  of 
•cer  who  attended  to  th'  repairs  of  the 
temples  and  other  public  Ij^iildin^s;  the  re- 
Valis  and  cleanliness  of  the  streets;  the 
ears  of  the  weights  and  measures;  the  pro 
Tidins;  for  funerals  and  Ramos;  an'i  rct^ulat- 
Ing  the  pricea  of  provisions.  Ainsworth; 
~  "i;  Dv  CaaCB. 


AEDILITIUM  EDICTUM  (Lat.)  In  Ro- 
man law.  That  provision  by  whitli  the  liuy- 
er  of  a  diseased  or  imperfect  slavey  horse, 
or  other  animal  was  reeved  at  the  ezpensa 

of  the  vendor  who  had  sold  him  as  sound, 
knowing  him  to  be  Imperfect.    Calv.  Lex. 

AEFE8N.  In  old  English  law.  The  re- 
muneration to  the  proprietor  of  a  domain 
for  the  privilcRo  of  feeding  swine  under  tile 
oaks  and  beeches  of  his  woods. 

AEGROTO  (Lat.  ablative  of  nebrotus,  sick). 
Being  sick  or  indisposed.  A  term  used  in 
some  of  the  older  rsporta.  **Holt»  wigmtQ,** 
11  Mod.  179. 

AEL  (Law  Pr.)  A  grandfather.  Britt.  & 
89,  fol.  22L    Also  spelled  aicul  and  ayle. 

AEQUIOR  EST  DI8P08ITI0  LEQIS 
quam  homlnia.  The  diapoaitlon  of  fka  bnr 
is  more  impartial  than  that  of  man.  8  Ooike^ 

152;  Bracton,  fol.  3a. 

AKQUITAS.  BQttity. 

AEQUITAS  AGIT  IN  PERSONAM.  Equi- 
ty acts  upon  the  person.  4  Bout.  Inst,  note 
3732. 

AEQUITAS  SEQUITUR  LEGEM.  Equity 
follows  the  law.  1  Story,  Bq.  Jur.  S  64;  2 
Wooddeson,  Lect.  479.  482;  Branch.  Max. 
8;  2  Sharswood.  BI.  Comm.  330;  Gilb.  136; 
2  Eden.  316;  10  Mod.  3;  15  How.  (U.  S  )  299. 

AEQUUM  ET  BONUM,  EST  LEX  LEO- 

um.  miat  la  Jnat  and  rlflit  la  the  law  of 
laws.  Hbb.  824. 

AERARIUM  (Lat.  from  aet,  money).  In 
the  Roman  law.  The  treasury  (/I«om). 
CalT.  Les. 

AE8  (Lat)   In  the  Roman  law.  Money 

(literally,  brass);  metallic  money  in  gen- 
eral, including  gold.  Dig.  9.  2.  2.  pr.;  Id. 
9.  2.  27.  8:  Id.  80. 18.  189. 

AES  ALIBNUM  (Lat)   la  elTll  law.  A 

debt. 

Literally  translated,  the  property  or  mon- 
ey of  another;  the  civil  law  considering 
borrowed  money  as  the  property  of  another, 
as  dlsUngnlshed  from  oet  MNMa,  onaPa  own. 

AESNECIA.  In  old  English  law.  Is- 
necy;  the  ri^lit  (ir  privilege  of  the  eldest 
born.  Spelman;  Glaav.  lib.  7.  c.  3;  Fleta, 
lib.  2.  e.  88.  If  6.  8.  The  priyilege  aUowed 
the  eldest  daughter  of  drawing  llrst  in  the 
partition  of  lands  by  lot  Called,  also,  pars 
eneofo,  enefio,  or  eneta.  Bracton,  foL  76. 

AESTIMATIO  CAPITIS  (Lat  the  value  of 
'  n  head).  The  price  to  be  paid  fdr  takinf 
the  life  of  a  human  being. 

King  Athelstan  derlarcd,  in  an  assembly 
held  at  Bxeter,  that  mulcts  were  to  be  paid 
per  aetffmolfo  oaiHMe.  For  a  Hag's  head 
(or  life).  30.000  thurlngae;  for  an  arch- 
bishop's  or  prince's,  15.000;  for  a  priest's 
or  thane's;  2.000.  iMg.  Han.  L 
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AFi-  INES 


AE8TIMATI0  PItABTBRITI  DELICTI 
ex  postremo  facto  nunquam  crescit.  The 

estimation  of  a  crime  committed  never  In 
crcast's  Iroin  a  aubseqiu  nt  fact.    Bac.  Max. 
reg.  8;  Dig.  5U.  17.  139;  Broom,  Leg.  Max. 
(8d  London  Bd.)  17. 

ACTASk  In  the  Roman  law.  Age.  See 
"Age." 

AETATE  PROBANDA.    See  "Pe  Aetate 

Probande." 

AFFECTiO  TUA  NOMEN  IMPONIT 
eperl  tuo.*  TonrmotlTe  gives  a  name  to  your 
act  Bracton.  fola.  2b,  101b. 

AFFECTION.  The  making  over,  pawn- 
ing, or  mortgaging  a  thing  to  assure  tlie 
p^nment  of  a  sum  of  money,  or  the  dis- 
charge of  some  other  doty  or  aenrlce.  Tech. 

Diet. 

AFFECTU8  (Lat.)  Movement  of  the 
mind;  disposition;  intention. 

One  of  the  causes  for  a  challenge  of  a 
Juror  is  propter  affectum,  on  account  of  a 
suspicion  of  bias  or  faTor.  8  BL  Comm. 
363:  Co.  Litt,  ir.6. 

AFFECTU6  PUNtTUR  LICET  NON  8E- 
quiter  eftaettia.  The  tntenticm  la  pnaidied, 
although  the  consequence  do  not  tidlow. 

9  Coke.  r.fi. 

AFFEERIE.  In  English  law.  To  fix  in 
amount;  to  liquidate. 

To  affeer  an  amercement  la  to  establish 
the  amount  which  one  amerced  in  a  court- 
leet  siHuiid  pay. 

To  affeer  an  account  la  to  confirm  it  on 
oath  in  the  exchequer. 

AFFEER0R8.  In  old  English  law. 
Those  appointed  by  a  cotirt-leet  to  muUt 
those  punishable,  not  by  a  fixed  fine,  but 
by  an  arbitrary  anm,  called  «*ameroament'* 
Termea  de  la  Ley. 

AFFIANCE  (Lat  offldoTt,  od,  fiim,  dare, 

to  pledge  to). 
A  plighting  of  troth  between  man  and 

woman.    TJft.  5  39. 

An  af;r«^<'inent  by  wiiich  a  man  and  wo- 
man promise  each  other  that  they  will 
marry  together.  Poth.  du  Mar.  note  24. 

MaiTlage.  Go.  Lltt  34a.  Bee  Dig.  U.  1. 
1;  Ciode,  6.  1.  4. 

One  who  makea  an  afllda- 


AFFIANT. 

vit  (q.  V.) 

AFFIDARE. 

 In  Canon  Law.  To  betroth ;  to  plight 

one's  faith  generally.  Bracton.  fol.  29a:  Co. 

Litt.  34a. 

 In  Feudal  Law.  To  swear  fealty,  as 

a  tenant  to  his  lord.  Spelman. 
—-In  Old  Praetiee.  To  make  oath. 

AFFIDATIO.  In  canon  and  fteudal  law. 
A  pliphtlnK  or  pledging  of  faith;  a  giving 
or  swearing  of  fealty.  Spelman. 

AFFIDATIO  DOMiNORUM.  An  oath 
taken  by  the  lorda  la  parliament 


AFFIDATUS.  One  who  is  not  a  vassa 
but  who,  for  the  sake  of  protection,  ha 
conneeted  hiaaelf  with  one  more  powerfa 
Spelman;  %  Sharawood,  BL  Comm.  46. 

AFFIDAVIT  (Lat.)  In  practice.  A  stat 
meat  or  declaration  reduced  to  writing,  ao 
sworn  or  alllrmed  to  before  some  offlr* 

who  has  authority  to  administer  an  oat] 
80  in.  307;  59  Mo.  App.  188;  1  Mich.  N.  1 
189. 

It  differs  from  a  deposition  in  tills,  tin 
in  the  latter  the  opposite  party  has  an  v 

portunity  to  cross-examine  tin-  witnc- 
whereas  an  affidavit  is  always  taken  - 
parte.  8  Blatchf.  (IT.  8.)  456;  4  Kan.  124. 

It  Is  not  synonymous  with  "oath"  (76  K 
417  ),  but  iui  ludes  the  oath  (2  Chan 
[Wis.]  2y-32.  note). 

it  is  not  a  pleading.    7  Kan.  369. 

AFFIDAVIT  OF  DEFENSE. 

 In  Praetlei.  A  statement  made  ! 

proiM  T  foiin  that  the  defendant  has  a  gO( 
ground  of  defense  to  the  plaintiff  s  actii 
upon  the  merits.  The  statements  requin 
in  snrh  an  affidavit  vary  considerably  In  tl 
different  states  where  they  are  require 
In  some.  It  must  state  a  ground  of  defen* 
in  others,  a  simple  statement  of  belief  th^ 
it  exists  la  snfBdent  Called,  also,  an  "al 
davit  of  merit 

 In  Pennsylvania  Practice.    A  stai 

ment  of  the  facto  conatltnting  the  defen 
required  to  accompany  a  general  pl« 
Thus,  with  a  plea  of  nil  deMt  must  be  HI* 
an  affidavit  of  defense  showing  the  fa' 
by  reason  of  which  defendant  claims  not 
be  Indebted. 

AFFIDAVIT  TO  HOLD  TO  BAIL.    In  pn 
tice.    An  affldavit  which   Is  required 
many  caaea  before  a  person  can  be  i 
rested  in  a  cItU  action. 

APFILARB.  To  pat  on  record;  to  11 
8  Coke.  819;  2  Uaule  ft  S.  202. 

AFFILE.  To  put  on  file.  Now  wrltt 

"file." 

AFFILIATION.  The  fixing  upon  one  t 
paternity  of  a  bastard. 

 In  French  Law.    A  species  of  ad< 

tion  which  exists  by  custom  in  some  pai 
of  France. 

The  person  aflUiated  succeeded  equa 
with  other  heirs  to  the  property  aeqnlr 
by  the  deceased  to  whom  he  had  been 
filiated,  but  not  to  that  which  he  inherited 

—In  Ecclesiastical  Law.  A  conditi 
which  prevented  the  superior  from  rem* 
ing  the  person  affiliated  to  another  q 
vent  Onyot  Rep.  Univ. 

AFFINAGE.  Refining  metal;  hence"lli 

and  "refined."  Blount. 

AFFINE8  (Lat  /lfi<4).  In  civil  \a 
Connections  by  marriage,  whether  of  1 
persons  or  their  relatives.    Calv.  Lex. 

From  this  word  we  have  affinity,  den 
Ing  relationship  by  marriage.  1  Bl.  Cool 
4S4. 
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AFFORBR 


The  slBgtilar,  afflni;  is  used  In  a  variety 

of  related  significations. — a  boundary  (Du 
Cauge);  a  partaker  or  sbarer,  afflnis  culpae 
ima  aider  ur  one  who  has  knowledge  of  a 
crime)  (Calv.  Lex.) 

AFFINIS  MEI  AFFINIS  NON  EST  MIHI 
affinls.  A  counection  (i.  e.,  by  marriage)  of 
my  connectiun  is  not  a  coniiectiMl  of  mine. 
Shelf.  Mar.  ft  Div.  174. 

AFFINITAS.  mdvlllaw.  Afflnltj. 

AFFINITAS    AFFINITATIS.     That  con 
nection  between  parties  arising  from  mar- 
riage which  ia  neither  consanguinity  nor 
affinity. 

This  term  intends  the  connection  between 
the  kinsmen  of  the  two  persons  married, 
aa,  for  example,  tbe  husband's  brother  and 
the  wUe'a  sister.  Brsk.  Inst  1.  C  8. 

AFFINITY.  The  connection  existing.  In 

consequence  of  marriage,  between  each  of 
the  married  persons  and  the  kindred  of  the 
Other.  The  relation  contracted  on  mar- 
rface  between  a  husband  and  his  wife's  kla- 
dred.  and  I>etween  the  wife  and  her  hus- 
band's kindred,  as  distinguished  from  con- 
aanguinity  or  relationship  by  blood.  1 
Denio  (N.  Y.)  25. 

The  relations  of  the  Wife,  her  brothers, 
her  sisters,  her  uncles,  are  allied  to  the 
husband  by  atflnity;  and  his  brothers,  sis- 
ters, etc..  are  allied  in  the  same  way  to  the 
wife.  1  DenIo  (N.  Y.)  186.  But  the  brother 
and  the  sister  of  the  wife  are  not  allied  by 
the  ties  of  affinity.    2  Barb.  Ch.  (N.  Y.)  331. 

AFFIRM  (Lat  affirmare,  to  make  Arm; 
to  establish). 

To  ratify  or  cottllrm  a  ft>rmer  law  or  Judg- 
ment. Cowell. 

Especially  used  of  confirmations  Of  the 
judgments  of  an  inferior  by  an  appellate 
trItranaL 

To  ratify  or  confirm  a  voidable  act  of  the 

party. 

To  malce  a  solemn  religious  asseveration 
In  the  nature  of  an  oath.  See  "Affirmation." 

AFFIRMANCE.  The  confirmation  of  a 
voidable  a*  t  by  the  party  acting,  who  Is  to 
be  bound  thereby. 

The  term  is  in  accuracy  to  be  distin- 
guished from  "ratification."  which  Is  a  recog- 
nition of  the  validity  or  binding  force,  as 
against  the  party  ratifying,  of  some  act  per- 
formed by  another  person,  and  from  "con- 
flrmation,"  which  would  seem  to  apply  more 
properly  to  cases  where  a  donbtfn!  author^ 
ity  has  been  exercised  by  another  in  behalf 
Of  the  person  ratifying;  but  these  distinc- 
tiona  are  not  generally  observed  with  much 
care.    1  Pars.  Cont.  243. 

Express  affirmance  takes  place  where  the 
party  declares  his  determination  Of  fulfilling 
the  contract.   Dud.  (Qa.)  203. 

ImpUed  aflSrmance  arises  from  the  acts  of 
the  party  without  any  express  declaration. 
16  Mass.  220.  See  10  N.  H.  194;  11  Serg.  & 
B.  (Pa.)  305;  1  Pars.  Cont.  243;  1  Share- 
wood,  BL  Comm.  466,  note  10. 


 In  Appellate  Practice.   The  approval 

by  an  appellate  court  of  the  Judgment  or 

order  under  review. 

AFFIRMANCE-DAY-GENERAL.  In  the 
English  court  of  exchequer.  A  day  ap- 
pointed by  the  judges  of  the  common  pleas, 
and  barons  of  tbe  exchequer,  to  be  held  a 
few  days  after  the  beginning  of  every  term 
for  the  general  affirmance  or  reversal  of 
judgments.   2  TIdd.  Prac.  1091. 

AFFIRMANT.  In  praeti<e.  One  who 
makes  affirmation  instead  of  making  oath 
that  the  evidence  which  he  is  about  to  give 
shall  be  the  truth,  as  if  he  had  been  sworn. 

AFFIRMANT!,  NON  NEGANTI,  INCUM- 

bit  probatio.  The  proof  lies  upon  him  who 
affirms,  not  on  him  who  denies.  See  Phil. 
Bv.  49S. 

AFFIRMANTI8  EST  PROBATIO.  He 
who  afflrms  must  prove.  9  Gush.  (Mass.) 

535. 

AFFIRMATION.  In  practice.  A  solemn 
religious  asseveration  in  the  nature  of  an 
oath.  1  Greenl.  Sv.  |  371. 

AFFIRMATIVE.  That  which  establishes; 

that  which  asserts  a  thing  to  be  true. 

AFFIRMATIVE  PREGNANT.  In  plead- 
ing. An  affirmative  allegation  Im^yinf 
some  negative  in  favor  of  the  adverse  party. 

For  example,  if  to  an  action  of  assumpsit. 
which  is  barred  by  the  act  of  limitations  in 
six  years,  the  defendant  pleads  that  he  did 
not  undertake,  ete..  within  ten  yetm,  a  rep- 
lication that  he  did  underta1<e.  etc..  within 
ten  years  would  be  an  alllrtnative  pregnant, 
since  It  would  impliedly  admit  that  the  de- 
fendant had  not  promised  within  six  years. 
Such  a  plea  should  be  demurred  to.  Gould, 
PI.  c.  6,  5I5  29.  37;  Steph.  PI.  381;  Lawes, 
Civ.  PI.  113;  Bac.  Abr.  "Pleas'  (note  6.) 
See  "Negative  Pregnant" 

AFFIRMATIVE  STATUTE.  See  "Stat- 
ute." 

AFFIRMATIVE  WARRANTY.  In  insur- 
ance law.  A  warranty  as  to  existing  facts, 
as  distinguished  from  promissory  warran- 
ties relatinK  to  future  conduct. 

AFFIXUS.  Affixed. 


AFFORATUS. 

valued.  Blount. 


Appraised,  assessed,  or 


A F FORCE.   To  increase  or  strengthen. 

AFFORCE  THE  ASSIZE.  To  compel 
unanimity  anions  the  jnrois  who  disagree. 

It  was  done  either  by  confining  them  with- 
out meat  and  drink,  or.  more  anciently,  by 
adding  other  jurors  to  the  panel  to  a  lim- 
ited extent,  securing  the  eoncurrence  of 
twelve  in  a  verdict.  See  I^racjton,  fols.  18Sb. 
292a;  Fleta.  bk.  4,  c.  9,  i  2. 

The  practice  la  now  discontinued. 

AFFORBR,  or  APPORARE.  To  estimate, 
aaaesB,  or  tax.  Kelham;  Blount 
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AGS  PRAYBR 


AFFOREST.   To    convert   land    Into    a  '  cent  case  this  statute  definition  was  tdoptod 

"forest,"  in  the  legal  sense  of  the  word.      '  by  all  the  judges.    Bell,  C.  C.  63,  71. 


AFFRANCHIR  (Law  Pr.)  To  set  free. 
Kelham. 

APPRANCHISB.  TO  make  free. 

AFFRAY.  In  erlmlnal  law.  The  fighting; 
of  two  or  more  persons  in  some  public  place, 
to  the  terror  of  the  people.  53  Ala.  0  40;  16 
Ark.  204;  ,'.7  Mo.  App.  502. 

It  differs  from  a  riot  is  not  being  premed- 
itated; for  if  any  persons  meet  togetber 
upon  any  lawful  or  innorent  occasion,  and 
happen  on  a  sudden  to  engage  in  fighting, 
th^  are  not  guilty  of  a  rlot»  but  an  aftray 
only;  and  in  that  case  none  are  guilty  ex- 
cept those  actually  engaged  ta  It.  Hawk. 
P.  C.  bk.  1.  c.  65.  8  t;  4  BL  Comm.  145;  1 
Buss.  Crimes,  27L 

Fighting  In  a  iffirate  plaee  la  only  an  as- 
sault. 1  Cromp.,  M.  &  R.  757;  1  Oas,  0.  C. 
177;  22  Ala.  15;  29  Ind.  206. 

AFFRECTAMENTUM  {Ft.  fret).  Affreight- 


The  word  fret  means  tons,  aooording  to 

CJowell. 

•  AfTreightammium  was  aomtimag  uad. 

Du  Cange. 

AFFREIGHTMENT.  The  contract  by 
which  a  Tessel,  or  the  use  of  it,  la  let  out  to 
kira.  ' 

AFFRI.  In  old  English  law.  Plow  cat- 
tle, bullocks  or  plow  horses.  A/fri,  or  afri 
oarueae.  beaata  of  the  plow.  Reg.  Grig.  160a; 

St.  Westminster  11.  c  IS;  Spelman.  Affri 
carcctae,  beasts  of  the  cart.    Fleta,  lib.  2,  c.  85. 

AFORESAID.  Before  mentioned;  al- 
nadjr  iq^ken  d  or  daaorlbad.  Baa  SO  Mo. 
411;  SO  Ala.  Sf. 

AFORETHOUGHT.  In  criminal  law. 
Premoditation;  prepense.  See  "Malice 
Aforaibongbt." 

AFTIRMATH.  The  second  crop  oC  graaa. 
A  right  to  have  the  last  crop  of  grass  or 
pasturage,    l  Chit.  Prac.  181. 

AGAINST  THE  FORM  OF  THE  STAT- 
ute.  Technical  words  which  must  be  used 
In  framing  an  Indictment  for  a  breach  of 
the  statute  prohibiting  the  act  complained 
of. 

The  Latin  plirase  is  contra  formam  ttat- 
nM. 

AOAIN«T  THE  PKACK.  Sae  "Oontra  Pa- 
c4m." 

AGAINST  THE  WILL.  Technical  words 
which  must  be  used  In  framing  an  Indict- 
ment  for  robbery  from  the  person.  1  CShit. 
Gr.  Law.  244. 

In  the  statute  of  13  Edw.  I.  (Westminster 
11.)  c.  34,  the  offailBa  of  rape  Is  described 
to  be  ravishing  a  woman  "where  she  did  not 
consent."  and  not  ravishing  against  her  will. 
Per  Tindal,  C.  J.,  and  Parke,  B..  in  the  ad- 
denda to  1  Den.  C.  C.  1.  And  in  a  very  re- 


AGALMA.  An  impression  or  image  of 
anything  on  a  seaL  OowalL 

AQARO.  An  award. 

AQAROER  (Law  Fr.)  To  award,  ad- 
judge, or  defcenmlna;  to  aanteaea,  or  coa> 

demn. 

AGE.  Years  of  life:  that  period  of  life 
at  which  the  law  allows  persons  to  do  acts 

or  discharge  functions  which,  for  want  of 
years,  they  were  prohibited  from  doing  or 
undertaking  before. 

 At  Common  Law.  Males,  before  four- 
teen, are  said  not  to  be  of  discretion;  at  that 
age  they  may  consent  to  marriage,  and 
choose  a  guardian.  Twenty-one  years  is  full 
age  for  all  prlrate  purposes,  and  they  may 
then  exercise  their  right.'!  as  citizens  hy  vot- 
ing for  public  officers,  and  are  eligible  to  all 
offices,  unless  Otherwise  provided  for  In  tba 
constitution. 

Females,  at  twelve,  arrive  at  years  of  dis- 
cretion, and  may  consent  to  maniape;  at 
fourteen,  they  may  choose  a  guardian;  and 
twenty-one.  aa  in  maleo,  la  fan  age,  when 
they  may  exercise  all  the  rights  which  be- 
long to  their  sex.  The  age  of  puberty  for 
both  sexes  is  fourteen. 

——In  French  Law.  A  paraon  muat  have 
attained  the  age  of  forty  to  be  a  membor 

of  the  legislative  body;  twenty-five.  tO  bO  a 
judge  of  a  tribunal  de  premiere  inttanoe; 
twenty-seven  to  be  Its  praaldent,  or  to  be 
Judge  or  clerk  of  a  cowr  royaJe;  thirty,  to 
be  its  president  or  procureur-general ; 
twenty-flve,  to  be  a  justice  of  the  peace; 
thirty,  to  be  Judge  of  a  tribunal  of  com- 
merce, and  tidrtHtTO  to  be  ICa  prealdent; 
twenty-flve,  to  bo  a  notary  pabUo;  twenty- 
one,  to  be  a  testamentary  witness;  thirty, 
to  be  a  Juror.  At  sixteen,  a  minor  may  de- 
vise one-half  of  his  property  na  if  he  were 
a  major.  A  male  cannot  contract  marriage 
till  after  the  eighteenth  year,  nor  a  female 
before  full  fifteen  years.  At  twenty-one, 
both  males  and  females  are  capable  to  per- 
form all  the  acts  of  civil  life.  Toulller,  Dr. 
Civ.  liv.  1.  Introd.  note  188. 

 In    Roman   Law.    Infancy  (ivfnntia) 

extended  to  the  age  of  seven;  the  period  of 
ehlTdbood  ipuerUUt),  wblcb  extended  from 
seven  to  fourteen,  was  divided  into  two 
periods. — the  first,  extending  from  seven  to 
ten  and  a  half,  was  called  the  period  near> 
est  childhood  (aeUu  infantiae  proxima) ; 
the  other  from  ten  and  a  half  to  fourteen, 
the  period  nearest  puberty  (actas  pubertati 
proxima);  puberty  (pubertat)  extended 
from  firartaen  to  eighteen;  full  puberty  tat- 
tended  from  eighteen  to  twenty-flve;  at 
twenty-five,  the  person  was  of  legal  age 
(actai  h{litiui(i),  sometimes  expressed  as  full 
age  (a«ia«p«r/ec<a).  See  Tayl.  Civ.  Law. 
254;  Lee.  ISiem.  CIt.  2S. 

AGE  PRAYER.  A  statement  made  in  a 
real  action,  to  which  an  infant  is  a  party, 
of  the  fact  of  Infancy,  and  a  requeat  that 
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the  proceedings  may  be  itATed  imtll  Um  In- 
&Lnt  becomes  of  age. 

It  iB  BOW  aboUabed.  St  11  Oto.  IV.; 
1  Wm.  rv.  c  S7.  1  10;  1  Lilly,  ilec^  64;  8 
Bl.  Comm.  300. 

AOENCY.  A  relation  between  two  or 
aore  peraona,  Iqr  wbleb  one  party,  usually 

callrd  the  "agent"  or  "attorney,"  is  author- 
ised lo  i!o  ceriain  actis  for,  or  In  relation  to 
tbe  rights  or  property  of,  the  other,  who  Is 
deacNninated  tbe  "principal,"  "constituent," 
or  "employer."  Pro!  Joel  Parker,  MSB. 
LecL  Ittl.    See  "AgeDt" 

AGENCY,  DEED  OF.  A  revocable  and 
Tohmtary  trust  for  payment  of  debts.  Wbar- 


AQENFRIOA  (Saxon).   The  true  lord  or 
Of  a  fkte 


AOCNHINL,  AGENHINA,  or  AWNHINE. 
bl  Saxon  law.  A  domestic  or  Inmate.  One 
■rnrho  stayed  tbree  nights  at  an  inn  was 
eoonted  «i  ejewlWa.  L«we  Bdw.  OonL  e^ 

17. 

AQEN8  (Lat.  agere,  to  do;  to  coodnct). 
▲  eoBdnetor  or  manager  of  allidrt.  Dtotta- 

guished  from  {nrtor.  a  workman. 
A  plaintiff.    Fleta.  lib.  4,  c.  15,  §  8. 

AGENT  (Lat  Qg^»  Uom  agere,  to  do). 
One  wbo  ndertakee  to  transaeC  eome  Imai- 

neps.  or  to  manaRo  some  affair,  for  anoth- 
er, by  the  authority  and  on  account  of  the 
latter,  and  to  render  an  account  of  It  1 
Lifermore,  Ag.  67;  2  Boar.  Inst  2. 

The  term  is  one  of  a  rery  wide  applleatlon, 
and  includes  a  prcat  many  classes  of  per- 
sons to  which  distinctive  appellations  are 
Ctvan:  as.  factors,  brokers,  attonmn,  ctuHb^ 
ters  of  banks,  auctioneers,  clerks,  supercar- 
goes, consignees,  ships'  husbands,  masters 
of  ships,  and  the  lllce.  The  terms  "'agent" 
and  "attorn^"  are  often  used  synonymouB- 
It.  ThM.  a  letter  or  power  of  attorney  te 
constantly  spoken  of  as  the  formal  Instru- 
ment by  which  an  agency  is  created.  Pa- 
ley.  Ag.  (Dunl.  Ed.)  1,  note. 

Acents  are  "gensntl"  or  "special;"  a  gen- 
enl  agent  betag  one  authorised  to  repre- 
bls  principal  in  all  matters.  In  which 
he  is  sometimes  called  a  "universal 
(g.  «.),  or  in  all  matters  of  a  par- 
ticular class:  a  special  agent  one  author- 
ised to  act  only  on  one  occasion,  or  In  one 
transaction. 

The  distinction  between  an  "agent"  and  a 
Iwifaiit**  te  that  the  ft»rmer  acta  as  a  tab* 
stitute  for  his  principal,  /.  r.,  represents  him 
In  some  transaction  with  third  persons, 
while  tbe  latter  mere^  performa  the  maa- 
ter'a  woiIl 

In  International  taw.  The  agents  of 
a  state  in  international  affairs  are  Ca)  the 
persons  to  whom  are  delegated  the  man- 
agemeat  of  the  foreign  affairs  of  the  state 
by  the  constitution,  and  (b)  all  persons  di- 
rectly subordinate  to  them,  the  latter  being 
generally  do'^iiniated  as  *WploiBatlo  agienta." 
Olena,  Int  Law,  106. 


 In    English    Parliamentary  Practice. 

Persons  acting  as  solicitors  in  appealed 
easee  In  tb»  privy  oonncll  and  house  of 
lords  are  known  as  "agents."  or  law 
agents."    Macph.  Privy  Council,  65. 

AGENT  ANQ  PATIENT.  A  phraae  indi- 
cating the  state  of  a  person  who  te  required 

to  do  a  thing,  and  is  at  the  same  time  the 
person  to  whom  it  is  done;  as,  when  a  man 
is  indebted  to  another,  and  he  appoints  hln 
his  executor,  the  latter  is  required  to  pay 
the  debt  in  his  capacity  of  executor,  and 
entitled  to  ri'(  eive  it  in  his  own  right;  he  te 
then  agent  and  patient.   Termea  de  la  Ley. 

AQENTE8  ET  CONSENTIENTES  PARI 
poena  plectentur.  Acting  and  consenting 
parties  are  liable  to  the  same  pontehmeot 

5  Coke,  80. 

ACER  (Lat)  la  dvU  law.  A  field;  land 

generally. 

A  portion  of  land  endoaed  by  definite 

boundaries. 
Used  like  the  word  tutre  ta  the  oM  flaglish 

law.  denoting  a  measure  of  undetermined 
and  variable  value.  Spelman;  Du  Gauge;  8 
Kmt,  Oomm.  441. 

AGGER  (Lat.)  In  the  civil  law.  A  dam. 
bank,  or  mound.  Code.  9.  38 ;  Towns.  PI.  48. 

AGGRAVATED  A88AULT.  An  assault  at- 
tended by  circumstances  of  aggravation,  as 
the  use  of  a  weapon,  or  disparity  of  age  or 
sex  between  the  assailant  and  person  aa- 
aavtted. 

AQQRAVATION  (Lat  ad,  to.  and  ffftMPfe, 

heavy;  aggravare.  to  make  heavy).  That 
which  increases  the  enormity  of  a  crime  or 
tiie  Injury  of  a  wrong. 

 In  Criminal  taw.   One  of  the  rulee 

respecting  variances  is  that  cumulative  al- 
legations, or  such  as  merely  operate  in  ag- 
gravation, are  immaterial,  provided  that 
•nfflelettt  te  proved  to  eitablteh  aome  right, 
offense,  or  Justification  Included  in  the 
claim,  charge,  or  defense  specitled  on  the 
record.  This  rule  runs  through  the  whole 
criminal  law,  that  it  la  invariably  enough 
to  prove  so  rnnch  of  the  Indictment  as 
shows  that  the  defendant  has  committed  a 
substantive  crime  therein  specified.  Per 
Lord  Bllenborough.  2  Campb.  583;  4  Bam.  ft 
C.  329;  21  Pick.  (Mass.)  525;  4  Gray  (Mass.) 
18;  7  Gray  (Mass.)  49.  331;  1  Tayl.  Ev.  §  215. 
Thus,  on  an  indictment  for  murder,  the 
prisoner  may  be  convicted  of  manslaughter, 
for  the  averment  of  malice  aforediought  is 
merely  matter  of  aggravation.    Co.T.itt.  282a. 

 in    Pleading.    The    introduction  of 

matter  Into  the  declaratiun  which  tends  to 
Increase  the  amount  of  damages,  bat  doea 
not  affect  the  right  of  action  Itsdt.  Slepii. 
PI.  257;  U  Mod.  597.  See  S  Am.  Jar.  S87> 
313. 

An  example  of  this  Is  found  in  the  ease 
where  a  plaintiff  derlares  in  trespass  for 
entering  his  house,  anfi  ijreaking  his  close, 
and  tossing  his  poods  al)out.  The  entry  of 
the  house  is  tbe  principal  ground  and  foun- 
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dation  of  the  action,  and  the  rest  is  only 
stated  by  way  of  asgravatioD  (3  Wils.  294), 
and  this  matter  need  not  be  proved  by  the 
plaintiff,  or  answered  by  the  defendant 

AQQREQATE.    A  collection   of  particu 
lar  persons  or  items,  formed  Into  one  body. 
See  "Corporation." 

AGGREGATIO  MENTIUM.  A  meeting  of 
minds.  See  "Asreement" 

AQQRC890R.  He  wlio  begins  a  quarrel 

or  dispute,  either  by  threatening  or  strlklnR 
another.  No  man  may  strike  another  be- 
cause he  has  been  threatened,  or  In  COnse- 
qaence  of  the  use  of  any  words. 

AGGRIEVED.   Injuriously  affected. 

AGILD,  In  Saxon  law.  Free  from  pen- 
alty {sine  mulrfa  vel  rnmprnsntinne) .  not 
Kubject  to  the  payment  of  (jild.  or  u  rrcgiM; 
that  is,  the  customary  flue  or  pecuniary  com- 
pensation for  an  offense.  Spelman;  Oow« 
elL 

AGILER.  In  Saxon  law.  An  obsenrer  or 

Informer. 

AGILLARiUS  (Law  Lat)  In  old  English 
law.  A  hayward.  herdward,  or  keeper  of 
the  herd  of  cattle  In  a  common  Held.  Cow- 
ell. 

AGIO.  A  term  used  in  commercial  trans- 
actions to  denote  the  difference  of  price  be- 
tween the  value  of  bank  notes  or  other  nomi- 
nal money  and  the  coin  of  the  country.  6 
Mee&  ft  W.  5S6. 

AGIOTAGE.  From  offlt.  Speculation  In 

public  sccurltlos. 

AGISTER.   See  "Agistment." 

AGISTMENT.  The  taking  of  another  per- 
son's cattle  into  one's  own  ground  to  be  fed, 

for  a  ronsifleration  to  be  paid  by  the  owner. 
The  person  so  taking  cattle  to  pasture  Is 
called  an  "agister."  Schouler.  Bailm.  t  96; 
Story,  Bailm.  §  443;  68  Gal.  290. 

 In  Old  English  Law.    The  taking  of 

the  rattle  of  Strangers  to  imsiun'  on  the 
king's  land,  and  coilecting  fees  therefor  to 
the  use  of  the  king.  Spelman. 

AGNATES.  In  Scotch  law.  Relations  on 
the  flither'a  side. 

AGNATI.  In  rjvil  law.  The  members  of 
a  Roman  family  who  traced  their  origin 
and  name  to  a  common  deceased  ancestor 
through  the  male  line,  under  whose  paternal 
power  they  would  ho  if  he  were  living. 

They  were  called  ailgriati. — adrnafi.  from 
the  words  ad  eum  nati.  Ulpianus  says:  "Ad- 
gtutti  autem  »unt  coffnaii  virilit  9esu9  eb 
eofirm  nrti:  nam  pnst  auos  et  cnnsanguineos 
statim  mihi  proTimus  est  consanpuinei  mei 
fiiius,  et  ego  ei;  patris  quoque  f rater  qui  pat- 
ruus  appellatur;  deinceps  ceteri,  si  qui  sunt. 
Mtie  orti  in  infinitum."  Dig.  88.  16:  De  Suis 
2.  5  1  Thus,  although  the  grandfather  and 
father  be  dead,  the  children  become  sul 


juris,  and  the  males  may  become  the  fonnd- 
ers  q(  new  families,  still  they  all  continue 
to  be  agnatet:  and  the  agnaHo  spreads  and 

is  perpetuated  not  only  in  the  direct,  but 
also  in  the  collateral,  line.  Marriage,  adop- 
tion, and  adrogatton  also  create  the  rela- 
tionship of  the  apnaNo.  In  the  Sentences  of 
Panltts.  the  order  of  Inheritance  is  stated  as 
follows:  Ititrfitntftriim  herrfHtns.  lege  Duo- 
decim  Tabularum  primum  suis  heredibus.  de 
inde  adgnaiit  et  eHgHaiuto  quoque  gentibut 
deferebatur. 

They  are  distinguished  from  the  cognati, 
those  related  through  femalea.  See  "Cog^ 
nati." 

AGNATIC.  Derived  from  or  through 
males.  2  Bl.  Comm.  236. 

AQNATiO  (Lat)  In  civil  law.  A  rela- 
tionship through  males;  the  male  children. 

Especially  spoken  of  the  children  of  a  free 
father  and  slave  mother.  The  rule  in  such 
cases  was  agnatio  eequitur  veiurem.  Do 
Gauge. 

AGNATION.  Relationship  on  the  father's 
side.  See  "Agnates." 

AGNOMEN  (Lat.)  A  name  or  title  which 
a  man  gets  by  some  action  or  peculiarity; 
the  last  of  the  four  names  sometimes  given  a 

Roman.  Thus.  Scipio  Al'ricanu.s  (the  Af- 
rican), from  his  African  victories.  Alna- 
worth:  Calv.  Lex.   See  "Nomen." 

AGRARIAN  LAWS.  In  Roman  law.  Those 

laws  by  which  the  commonwealth  disposed 
of  Its  public  land,  or  regulated  the  posses- 
sion th>  reof  by  individuals.  Were  termed 
'Agrarian  Laws." 

The  greater  part  of  the  public  lands  ac- 
quired by  ron(inest  were  laid  open  to  the 
possession  of  any  citizen,  but  the  state  re- 
served the  title  and  the  right  to  resume 
possession.  The  object  of  many  of  the  agra* 
rlan  laws  was  to  limit  the  area  of  public 
land  of  which  any  one  person  might  take 
possession.  The  law  of  Casslus,  B.  C.  486, 
Is  the  most  noted  of  these  laws. 

Until  a  comparatively  recent  period,  it 
has  been  assumed  that  these  laws  were 
framed  to  reach  private  property,  as  well 
as  to  restrict  possession  of  the  public  do- 
main, and  hence  the  term  "agrarian"  is. 
In  legal  and  political  literature,  to  a  great 
degree  fixed  with  the  meaning  of  a  confis- 
catory law.  intended  to  rednc  »•  !ari;e  es- 
tates, and  increase  the  number  of  landbold- 
•  rs.  Harrington.  In  his  'Oceana,'*  and  the 
philosophers  of  the  French  Revnlution.  have 
advocated  agrarian  laws  In  this  sense.  The 
researches  of  Heyne  (Op.  4.  \K  Niehbuhr 
(Hist.  vol.  2,  trans.),  and  Savigny  (Das 
Recht  des  Besitses),  have  redeemed  the  Ro- 
man word  from  the  burden  ot  this  meaning. 

AGRARIUM.  A  tax  upon  or  tribute  pay- 
able out  of  land. 

AGREAMENTUM.  Agreement. 

Spelman  saya  that  it  is  equivalent  in 
meaning  to  aggregtttio  menfittm,  though  not 
derived  therefrom. 
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AGREEMENT  (from  Lat.  aijgretio  meth 
tii!in  \.  A  coming  together  of  parties  in  opln- 
ioD  or  determination;  the  union  of  two  or 
more  mliida  in  a  thing  done  or  to  be  done;  a 
rautnal  assent  to  do  a  thing.  Comyn,  Dig. 
'•Agreement"  (A  1  j  ;  Plowd.  5a.  tia. 

The  consent  of  two  or  more  persons  con- 
curring, the  one  in  parting  with,  the  other 
In  recetTing,  some  property,  right,  or  ben- 
efit.  Bac.  Abr. 

A  mutual  contract  in  consideration  be- 
tween two  or  more  iiarties.  T>  East,  10;  4 
GUI  ft  J.  (Md.)  1;  12  How.  (U.  S.)  126. 

Agreement  Is  seldom  applied  to  special- 
ties; contract  is  generally  confined  to  sim- 
ple contracts;  and  promise  refers  to  the 
engagement  of  a  party  without  reference  to 
the  reasons  or  considerations  for  it,  or  the 
duties  of  other  parties.    Pars.  Cont.  6. 

An  aKii  rment  (  cases  to  be  such  by  being 
put  in  writing  under  seal,  but  not  when 
irat  ilk  writing  for  a  memorandum.  Dane, 
Abr.  c.  11. 

A  promise  or  uuder taking.  This  is  a  loose 
and  inaccurate  use  of  the  word.  8  Goon. 
335. 

The  writing  or  instrument  which  ia  e^i- 

denre  of  an  agreement.   This  Is  a  loose  and 
evidently  inaccurate  use  of  the  term.  The 
agreement  may  be  valid,  and  yet  the  writ- 
ten evidence  thereof  insufficient. 
Agreements  are: 

( 1 )  Conditional,  being  those  which  arc  to 
have  full  effect  only  in  case  of  the  happen- 
ing of  certain  events,  or  the  existence  of  a 
given  state  of  things. 

(2)  Absolute,  being  dependent  on  no  C<m- 
tingency. 

They  are  also: 

(3)  EfXecuted.  being  those  where  notMng 
further  remains  to  be  done  by  the  parties,  or 

(4)  Executory,  being  such  as  rest  on  ar- 
ticles, memorandums,  parol  promises  or  un- 
dertakings, and  the  like,  to  be  performed  in 
tlie  future,  or  which  are  entered  into  pre- 
paratory to  more  solemn  and  formal  aliena- 
tions of  property.  Powell.  Cont.  An  ex- 
ecuted agreenn-nt  always  conveys  a  chose  in 
possession,  while  an  executory  one  conveys 
a  chose  in  action  only. 

They  are  also: 

(5)  Express,  being  those  in  whi<h  the 
terms  are  openly  uttered  and  avnwrd  by 
the  parties  at  the  time  of  making,  or 

(6)  Implied,  being  those  which  the  law 

supposes  the  parties  to  have  made,  although 
the  terms  were  not  f)j)enly  expressed. 

AGREEMENT  FOR  INSURANCE.  An 
agreement  often  made  in  short  terms  pre- 
liminary to  the  filling  out  and  delivery  of  a 
poH<  y  with  the  specific  stipulations. 

Su<  h  an  agreement,  specifying  the  rate 
of  premium,  the  subject  and  risk,  and 
amount  to  be  insured.  In  general  terms,  and 
being  assented  to  by  the  parties,  is  bind- 
ing. 1  Phil.  Ins.  c.  1.  S  3;  2  Curt.  C.  C.  (U. 
8.)  277;  19  N.  T.  306. 

AGREER.  or  AGGREER  (Law  Fr.) 

 In  Old  Practice.    To  agree. 

■  ■  in  French  Marine  Law.  To  rig  or 
«QOip  a  vemel.  Ord.  Mar.  Uv.  1,  tit.  2,  arL  1. 


AGREZ  (Fr.)  In  French  marine  law. 
The  rigging  or  tackle  of  a  vessel,  Ord. 
Mar.  liv.  1.  tit.  2,  art.  1;  Id.  tit.  11,  art.  2; 
Id.  llT.  8.  Ut  1,  art  11. 

AQRI.  Arable  lands  in  common  fields. 

AGRI  LIMITATI.  In  Roman  law.  Lands 
beloHKinK  to  the  state  by  right  of  conquest, 
and  granted  or  sold  ia  plots.  Sandars,  Just 
Inst  (6tb  Bd.)  98. 

AHTEID. 

 In  Old   European  Law.    A  kind  of 

oath  among  the  Bavarians.  Spelman. 

 In  Saxon  Law.    dVie  bound  by  oath. 

(9.  v.);  "oath-tied."  From  ath,  oath,  and 

tied.  Spelman. 

AID  AND  COMFORT.  Help;  support; 
assistance;  counsel;  encouragement. 

The  constitution  of  the  United  States 
(article  8,  f  8)  declares  that  adhering  to 
the  enemies  of  the  TTnited  States,  giving 
them  aid  and  comfort,  shall  be  treason. 
These  words,  as  they  are  to  be  under- 
stood In  the  constitution,  have  not  received 
a  full  judicial  constnictlon.  They  Import 
however,  help,  support,  assistance,  counte- 
nance, encouragement.  The  word  "aid," 
which  occurs  in  St.  Westminster  I.  c  14. 
Is  explained  by  Lord  Coke  (2  Inst.  182) 
as  comprehending  all  persons  counseling, 
abetting,  plotting,  assenting,  consenting,  and 
encouraging  to  do  the  act  (and  he  adds, 
what  is  not  applicable  to  the  crime  of  trea- 
son), who  are  not  present  when  the  act  la 
done.  See.  also.  1  Burn,  Just  5,  6;  4  BL 
Comm.  87,  88. 

AID  BONDS.  Public  (usually  municipal 
or  county)  bonds  issued  in  aid  of  a  private 
enterprise  operating  for  the  benefit  of  the 
community  generally. 

AID  OF  THE  KING.  Intervention  prayed 
by  the  king's  tenant  when  another  ques- 
tioned bis  tenure^  or  demanded  rent  of  him. 

AID  PRAYER.  In  English  law.  A  peti- 
tion to  the  court  calling  In  help  from  an- 
other person  who  has  an  interest  In  the 
matter  in  dispute.  FOr  «iample.  a  tenant 
for  life,  by  the  curtesy,  or  for  years,  being 
I  Impleaded,  may  pray  aid  of  him  In  rever- 
sion; that  is,  desire  the  court  that  ho  may 
be  called  by  writ  to  allege  what  he  thinks 
proper  for  the  maintenance  of  the  right  of 
the  person  calling  him.  and  of  his  own. 
Fltzh.  Nat.  nrev.  .')0;  Cowell. 

AIDER  BY  VERDICT.  In  pleading.  The 
presumption  which  arises  after  verdict, 
whether  In  a  civil  or  criminal  case,  that 
those  facts,  without  proof  of  which  the  ver- 
dict couI<l  not  have  hr(>n  found,  were 
proved,  though  they  are  not  distinctly  al- 
leged in  the  record:  provided  It  contains 
terms  sufficiently  general  to  comprehend 
them  in  reasonable  Intendment. 

AIDING  AND  ABETTING.  In  criminal 
law.  The  offense  committed  by  tliose  per- 
sons who,  although  not  the  direct  perpe- 
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trators  of  a  orimo.  are  yet  present  at  Its 
comiuission,  doing  Bume  act  to  render  aid 
to  the  actual  perpetrator  thereof.  4  Shars- 
wood.  BL  Comm.  34;  Ruaa.  &  R.  368.  421; 
f  Ired.  (N.  C)  440;  1  Woodb.  A  M.  221; 
10  Pick.  (Mass.)  477;  U  Whart  (Fft.)  460; 
S6  Miss.  299. 

A  principal  in  the  second  degree  is  be 
wbo  is  present  aiding  and  abetting  the  fact 
to  be  done.  1  Hale,  P.  C.  616.  See  "Prin- 
ctpaL" 

AIDS.  In  English  law.  A  species  of  tax 
payable  by  the  tenant  of  lands  to  hla  au- 
perior  lord  on  the .  happening  of  certain 

events. 

They  were  originally  mere  benevolences 
granted  to  the  lord  in  certain  times  of  dan- 
ger and  distress,  but  soon  came  to  be 
claimed  as  a  right.  They  were  originally 
given  in  three  cases  only,  and  were  of  un- 
certain amount  For  a  period  they  were 
demanded  In  additional  caaea,  but  this 
abuse  was  corrected  by  Magna  Charin  (of 
John)  and  St.  25  Rdw.  I.  (conflrrnatiu  char  to- 
rum),  and  they  were  made  i>ayable  only, — 
to  ransom  the  lord'a  peraon.  when  taken 
prlaoner;  to  make  the  lord's  eldest  son  a 
knight;  to  marry  tho  lord's  eldest  daughter, 
hf  giving  her  a  suitable  portion.  The  first 
of  theae  remained  uncertain;  the  other  two 
were  fixed  by  art  of  parliament  (25  Edw. 
III.  c.  11)  at  twenty  shillings  each,  being 
the  supposed  twentieth  part  of  a  knight's 

fee.  2  BL  Comm.  64.  They  were  aboUahed 
by  IS  Car.  n.  c.  M.  S  Sharawood,  BL  Oomm. 
77. 


the  church  door.   Lltt.  5  S8.  Al  eontnary.  to 

the  contrary.   Dyer,  Bb. 

ALAE  ECCLESIAE.  The  wings  or  side 
alfllea  ot  a  diundi.  Blount 

ALANBRARfUS.  A  manager  and  keeper 

of  dogs  for  the  sport  of  hawking;  from 
otaaiM,  a  dog  known  to  the  ancienta.  A 
ftUconer.  BUnint 

ALBA  FIRM  A.  White  reota;  watt  re- 
served payable  in  silver,  or  white  money. 
They  were  so  called  to  distinguish  them 
from  rcditus  niriri,  which  were  rents  reserved 
payable  in  work,  grain,  and  the  like.  2  Inst. 
19. 


AIR.  That  fluid  tranaparent  substance 
which  aummnda  our  globe.  See  "Baae- 
ment" 

AIRE.  In  ohl  Scotch  law.  The  <  ourt  of  the 
Juatices  itinerant,  corresponding  to  the  Bng- 
Uab  eyre.  Skene  de  Verb.  Sign,  toc  "Iter." 

Heir.  **BiMairi9  9aAautgnia{».*'  Plte.€Mm. 
Tr.  pL  it  p.  S4S. 

AISMENTUM,  AI8IAMENTUM,  or  KtA- 
mentum.   An  easement.  Spelman. 

AISNE,  or  EIGNE.  In  old  English  law. 
Eldest  or  first  born.  Aisne  is  the  opposite 
oC  puttne.  Spelman,  "Aeaneda." 

AJUAR.  In  Spanlah  law.  The  Jewelaand 
fnmltnre  which  a  wife  bringa  In  marriage. 

AJUTAGE,  or  ADJUTAGE.  A  conical 
tube  used  in  drawing  water  through  an 
Wartnre,  by  the  use  of  which  the  quantity 
of  water  drawn  is  much  increased. 

When  a  privilege  to  draw  water  from  a 
canal,  through  the  forebay  or  tunnel,  by 
means  of  an  apf'rtiirc.  has  bepn  granted,  It 
Is  not  lawful  to  add  au  ajutage,  unless  auch 
was  the  intention  of  the  parties.  S  Whart. 
(Pa.)  477. 

AKIN.  In  old  English  law.  Of  kin. 
"Next-a-kln."    7  Mod.  140. 

AL  (Law  Fr.)  At;  to.  Al  huU  d'esglite,  at| 


ALBANAQIUM.  In  old  French  law. 
state  of  allaaaga;  of  being  a  torelsnar  or 

alien. 

ALBANU3.    See  "Advena." 

ALBINATUS  (Law  Lat.)  In  old  French 
law.  Tha  atate  or  condition  of  an  alien  or 
foreisnar. 

ALBINATUS  JUS.  In  old  French  law. 
The  right  of  albanage.  A  right  formerly  ac> 
Isting  in  France,  entitling  the  king,  on  the- 

death  of  an  alien,  to  all  his  property,  unless 
he  had  a  peculiar  exemption.  Spelman;  BL 
Comm.  878;  8  Kant,  Oomm.  69. 

ALBUM  BRBVI.  A  blank  writ;  a  writ 

with  a  blank  or  omission  In  it,  as,  where 
it  is  returned  with  the  sheriff's  surname 
omitted.  HOb.  118b;  TelT.  UO. 

ALBU8  LIBER.  An  ancient  book  con- 
taining a  compilation  of  the  law  and  cuO' 
toms  of  the  city  of  London.  Wharton. 

ALCABALA  (Spanish).  A  duty  of  a  cer- 
tain per  cent,  paid  to  the  treasury  on  the 
sale  or  exchange  of  property.  Schmidt,  CIt.. 
Law,  81,  note  1. 

ALCALDE.  In  Spanish  law.  A  judicial  of- 
ficer in  Spain,  and  in  those  countries  which 
have  received  the  body  of  their  laws  from, 
thoaa  ot  Spain.  Hla  powava  and  dntiaa  ara 
similar  to  thoae  of  a  Juatloa  of  tha  paaoa. 

ALDERMAN  .(aanlvalant  to  "aanator"  or 

"senior"). 

 In  English  Law.   An  aaaociate  to  tbo 

chief  civil  magiatrate  of  a  ocaporate  town  or 

city. 

Tho  word  was  formerly  of  very  extended 
signiflcatlon.  Spelman  enumerates  eleven 
claaaea  of  aldermen.  Their  duUee  amons 

the  Saxons  ombrared  both  magisterial  and 
executive  puw*>r,  but  would  seem  to  have 
been  rather  an  appellation  of  honor,  original- 
ly, than  a  diatinguiahing  mark  of  office. 

Aldermannue  eMtatU  Imrfft  aeu  oatlellae 
(alderman  of  a  city,  borough,  or  caatlo).  1 
Sharswood,  Bl.  Comm.  475,  note. 

Aldermannu*  com<tofu«  (alderman  of  th» 
county),  who  is  thought  by  Spelman  to 
have  held  an  intermediate  place  between  an 
earl  and  sheriff;  by  others,  held  the  same 
as  the  earl.  1  Sharswood,  BL  Comm.  116. 
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Aldermannua  hundredi  seu  UMpenta6Mi 
(aldemuta  of  A  hundred  orwapentake).  Spel- 
man. 

AMermwMMf  regit   (alderman  of  the 

king)  was  so  called,  either  because  he  was 
appointed  by  the  king,  or  because  he  gave 
the  Judgment  of  the  klnf  In  the  premises  al* 
lotted  to  him. 

AMermannua  foMit*  AniflUie  (alderman  of 
all  England).  An  officer  of  high  rank, 
whose  duties  cannot  be  precisely  determin- 
ed.   See  Spelman. 

The  aldermen  of  the  city  of  T.ondon  were 
probably  originally  the  chiefs  of  guilds. ' 
See  1  Spcru  o,  Eq.  Jur,  54.  56. 

 In  AmerJcan  Cities.   The  aldermen  | 

are  generally  a  leglalatlTe  body,  having 
limited  judicial  powers  as  a  body,  as  in  mat- 
ters of  internal  police  regulation,  laying  out 
and  repairing  streets,  constructing  sewers, 
and  the  like;  though  in  many  cities  they 
hold  separate  courts,  and  haye  magisterial 
powfTs  to  a  considerable  extfnt.  Consult 
Spelman;  Cowell;  1  Sharswood,  Bl.  Comm. 
llC;  Reera,  Hist  Eng.  Law;  Spenos.  Bq. 
Jnr. 

ALE  CONNER  (also  called  "ale  taster"). 
An  officer  appointed  by  the  court  leet,  sworn 
to  look  to  the  assize  and  goodness  of  ale 
and  beer  within  the  precincts  ot  the  leet. 
Klteh.  eta.  46;  Whishaw.  An  officer  appoint- 
ed In  every  court  leet,  and  sworn  to  look  to 
the  assize  of  bread,  ale.  or  beer  within  the 
precincts  of  that  lordship.  Cowell.  This  of- 
ficer la  still  continued  in  name,  though  the 
dtittea  are  tdianged  or  glTen  up.  1  Orabb, 
Real  Propk  ML 

ALEATOR  (Lst.  olsB,  dloe).  A  dloe  plagr- 

er;  a  gambler. 

ALEATORY  CONTRACT.  In  cirU  law. 
A  mutual  agreement  of  which  the  effects, 

with  respect  both  to  the  advantages  and 
losses,  whether  to  all  the  parties  or  to  some 
of  them,  depend  on  sa  QBoertaln  event  Civ. 
Code  Lia.  art  2961. 

The  tsnn  taelndea  eontrscts,  such  as  In- 
ioraace,  aanulttes.  and  the  like. 

ALER  A  DIEU  (Law  Fr.)  In  old  prac- 
tice. To  l>e  dismissed  from  court;  to  go 
quit  Literally,  "to  go  to  God."  T.  B.  B. 
2  Edw.  TIT.  6:  T.  B.  T.  5  Bdw.  IL  178;  T.  B. 

H.  3  Edw.  IT.  75. 

ALER  SANS  JOUR  (Fr.  alln-  sans  jour. 
to  go  without  day).  In  practice.  A  phrase 
formerly  used  to  indicate  the  final  dismis- 
sal of  a  case  from  court.  The  defendant 
was  then  at  liberty  to  go,  without  any  day 
appointed  for  his  subsequent  appearance. 
Kltch.  Gts.  146. 

ALEU  (Fr.)   Tn  French  feudal  law.  An 

allodi.il  estate,  as  distinguished  from  a  feud- 
al estate  or  benefice.  Ouyot,  Inst.  Feud.  c. 
SS.  {  3. 

ALFET.  The  vessel  in  \vlilrh  hot  water 
waa  put,  for  the  purpose  of  dipping  a  crimi- 
nal's arm  In  it  up  to  the  elbow  in  the  ordeal 
by  water.  Cowen. 


ALQARUM  MARIS.  Probably  a  corrup- 
tion of  hi'i'iinni)  iiiiiiis:  Idiitni  being  a  right, 
in  the  middle  ages,  like  jeltam  and  fiotaam, 
by  which  goods  thrown  from  a  TesBel  in 
distress  bef-ame  the  property  of  the  king, 
or  the  lord  on  whose  shores  they  were 
stranded.  Spelman;  Jacob;  Du  Gangs. 

ALIA  ENORMIA  (Lat  other  wrongs).  In 

pleading.  A  general  allegation,  at  the  end 
of  a  declaration,  of  wronKful  acts  commit- 
ted by  the  defendant  to  the  daniaye  of  the 
plaintiff.  In  form  it  is,  "and  other  wrongs 
then  and  there  did  against  the  peace,"  etc. 
Under  this  allegation,  damages  and  matters 
which  naturally  ari.se  from  the  act  complain- 
ed of  may  be  given  in  evidence  (2  Greenl. 
Ey.  S  678),  including  battery  of  servants, 
etc..  In  a  declaration  fbr  brealilng  Into  and 
entering  a  house  (6  Mod.  127;  2  Term  R. 
166;  7  Har.  &  J.  (Md.l  68),  and  all  matters 
in  general  which  go  in  aggravation  of  dam- 
ages merely,  but  would  not  of  themselves 
be  ground  for  an  action  (Buller.  N.  P.  89; 
3  Ma-ss.  222:  Munf.  [Va.l  308).  But  mat- 
ters in  aggravation  may  be  stated  specially 
(15  Mass.  194;  Oflm.  [Va.]  ttT).  and  mat- 
ters which  of  themselves  would  constitute 
a  ground  of  action  must  be  so  stated  (1 
Chit.  PI.  348;  17  Pick.  [Mass.]  284).  See. 
generally.  1  Chit  PL  618;  BuUer,  N.  P.  89; 
2  Oreenl.  Bv.  §f  MS.  STt.  278:  2  Salk.  64S; 
Peake,  Bv.  506. 

ALIAS  (Lat.  alius,  another).  In  prastloeL 
Before;  at  another  time. 
An  aNM  writ  Is  a  writ  Issued  where  one 

of  the  same  kind  has  been  Issued  before 
in  the  satne  (  ause.  The  second  writ  runs, 
in  such  case.  "We  command  you.  as  we  have 
before  commanded  you"  {ticut  olio*),  and 
the  Latin  word  alias  Is  used  to  denote  IwUi 
the  writ  and  the  clauHo  in  which  It  or  its 
corresponding  English  word  is  found.  It 
is  used  of  all  species  of  writs. 

ALIA8  0ICTU8  (Lat.  otherwise  called). 

A  description  of  the  defendant  by  adding  to 
his  real  name  that  by  which  he  Is  known 
tn  some  writing  on  which  he  Is  to  be  charg- 
ed, or  by  wMch  he  is  Icnown.  4  Johns.  (N. 
T.)  118;  2  Cahies  (N.  T.)  362;  S  Calnes  <N. 
T.)  219. 

ALIBI  (Lat.  elsewhere).  Presence  In  an- 
other place  than  that  described. 

When  a  person,  charged  with  a  crime, 
proves  (ne  radem  die  fvisae  alibi)  that  he 
was,  at  the  time  alleered.  in  a  different  place 
from  that  in  whirh  it  \v  (  omiiiittt'd,  iie 
is  said  to  prove  an  alibi,  the  effect  of  which 
Is  to  lay  a  foundation  for  the  necessuy  In* 
ference  that  he  could  not  have  committed 

It.    See  Brat  ton.  140. 

ALIEN  (Lat  alieniM,  t>elonging  to  an- 
other; foreign).  A  foreigner;  one  of  for- 
eign birth. 

—In  England.  One  born  out  of  the  alle- 
giance of  the  king. 

 In  the  United  States.    One  born  out 

of  the  Jurisdiction  of  the  United  States,  and 
who  has  not  been  naturalised  under  their 
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constitution  aiul  laws.  '2  Kent.  Comm.  50. 
The  children  of  ambassadors  and  ministers 
at  foreign  courts,  howdver,  are  not  aliens, 
▲nd  see  10  U.  S.  8t  at  UWp  604. 

ALIEN  AMY.    An  alien  Mend;  i.     *  mb* 

jert  (it  a  liii-ndly  nation. 

ALIEN  ENEMY.  One  wno  owes  alle- 
giaace  to  the  adTerae  belligerent  1  Kent, 
Gooun.  7.1. 

He  who  owes  a  temporary,  but  not  a  per- 
manent, allegiance,  is  an  alien  enemy  In  re- 
spect to  acts  done  during  such  temporary 
allegiance  only,  and  when  nis  allegiance 
terminates,  his  hostile  character  terminates 
also.    1  I5os.  &  P.  163. 

ALIENABLE.    !Sul)ject  of  alienation. 

ALIENAGE.  The  condlUon  or  state  of 
an  alien. 

ALIENATE.  To  convey;  to  transfer. 
Co.  Litt.  118b.  "Alien"  i.s  very  commonly 
used  in  the  same  sense.  1  Washb.  Real 
Pn9.SS.  See  "Alienation.'' 

ALIENATIO     LICET     PROHIBEATUR.  | 

consensu  tamen  omnium,  in  quorum  favo- 
rem  prohibita  est,  potest  fieri,  et  quiiibet 
potest  renunciare  Juri  pro  se  introducto. 
Although  alienation  be  prohibited,  yet.  by 
the  ooosent  of  all  fn  whose  favor  it  is  pro 
hlblted.  it  may  take  place,  for  it  is  in  the 
power  of  any  man  to  renounce  a  right  in- 
troduced for  his  own  beneflt  Go.  Utt  18; 
9  N.  Y.  201. 

ALIENATIO  REI  PRAEFERTUR  JURI 
accrescendi.  Alienation  is  favored  by  the 
law,  rather  than  accumulation.  Co.  LItL 
185a.  281a.  note;  Broom.  Leg.  Max.  (3d  Lon- 
don Bd.).8»8,  409;  Wright,  Ten.  154  et  seq.; 
1  Cruise.  Dig.  (4th  Bd.)  77,  78. 

ALIENATION. 

——Of  Property.  The  transfer  of  prop- 
erty and  posMSSlon  of  lands,  tenements,  or 

other  things  from  one  person  to  anotlior. 
Termes  de  la  Ley.  It  is  particularly  ap- 
plied to  absolute  conveyances  of  real  prop- 
erty. A  transfer  of  less  than  the  whole 
title  Is  not.  In  the  United  States,  an  aliena- 
tion.   11   Darl).   (N.  Y. )  f^L'I. 

Alienation  is  either  by  deed,  or  by  matter 
of  record. 

(1)    Alienations  by  deed  are: 

(a)  Original  or  primary  alienations  are 
those  l)y  which  a  l)eneflt  or  estate  is  created 
or  first  arises.  They  are  feoffment,  gift, 
grant  lease,  exchange,  and  partition. 

(b)  Derivative  or  sernndary  alienations 
are  those  by  which  the  beneflt  or  estate 
originally  created  is  enlarged,  restrained, 
transferred,  or  extinguished:  or  they  may 
be  made  by  conveyances  under  the  statute 
of  uses.  Thcv  are  release,  confirmation, 
surrender,  assignment,  and  defeasance. 
Those  derlTlag  their  force  from  the  statute 
of  uses  are  covenant  to  stand  seized,  bar- 
gain and  sale,  lease  and  release,  deeds  to 
declare  the  uses  of  other  more  direct  con* 
veyancee,  and  deeds  of  roToeatlon  of  nsea. 


(2)  Alienation  by  mafter  of  record  may 
l>e  by  private  act  of  the  legislature,  by  pat- 
enta  and  oUier  public  grants,  by  line,  toy 

common  rerovery. 

In  Medical  Jurisprudence.  A  generic 
term,  denoting  the  different  kinds  of  aber- 
ration of  the  human  understanding.  1 
Beck,  Med.  Jur.  S85. 

ALIENATION  OFFICE.  In  English  law. 
An  office  to  which  all  writs  of  covenanta 

and  entries  were  carried  for  the  recoTerj 
of  fines  levied  thereon. 

ALIENEE.  One  to  whom  an  alienation 
Is  made. 

ALIENI  GENERIS  (Lat)  Of  another 
Icind. 

ALIENI  JURIS  (Lat.)  Subject  to  the  au- 
thority of  another.  An  infant  wlio  is  under 
the  authority  of  his  father  or  guardian,  and 
a  wife  undwr  tlie  power  of  her  husband,  are 
said  to  be  olieni  iarit.  Bee 'nSulJurla.'' 

ALIENIQENA  (Lat)  One  Of  fbretgB 
birth;  an  alien.  7  Coke.  81. 

ALIENOR.  He  who  makeo  a  grant  or 

alienation. 

ALIENU8  (LaL)  That  which  belongs  to 
another. 

ALIMENT. 

 In  Scotch  Law.  To  support;  to  pro- 
vide with  necessaries.  Paterson,  Comp.  if 
845,  860. 

Maintenance;  support;  an  allowance  from 
the  husband's  estate  for  the  support  of  the 
wife.    Paterson.  Comp.  §  89."]. 

 In  Civil  Law.    Food  and  other  things 

necessary  to  the  support  of  life;  money  al- 
lowed for  the  purpose  <tf  procuring  theae. 
Dig.  60.  16.  43. 

>ln  Common  Law.  To  sumirly  with  nee- 
essarlea.  8  Bdw.  Ch.  (N.  T.)  194. 

ALIMENTA  (Lat.)  In  the  civil  law. 
Aliments;  means  of  support,  including  food 
(cibaria),  clothing  {vestitus),  and  liaMtap 
Uon  {habttatioh  Dig.  84.  1.  6. 

ALIMONY.  Money  paid  for  aliment  or 

support 

The  allowance  which  a  husband,  liy  order 
of  court,  pays  to  hla  wife,  llTing  separate 
from  him.  for  her  maintenance.  BIsh.  Mar. 

&  Div.  5  r.19. 

The  term  is  sometimes  restricted  to  an 
allowance  for  a  wife's  support,  made  either 
pending  an  action  for  dlTorce,  or  after  a 
decree  of  divorce. 

Alimony  pcmlcutr  lift-  is  that  ordered 
during  the  pendency  of  a  suit. 

Permanent  alimony  Is  that  ordered  for 
the  tise  of  the  wife  after  the  termination  of 
the  suit,  during  their  joint  lives,  or  until  the 
further  order  of  ttie  court 

ALIO  INTUITU  (Lat.)  Under  a  dlSerwilt 
aspect  See  "Diyerao  Intuitu." 
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AUQUID  CONCEDITUR  NE  INJURIA 
remaneat  impunita,  quod  alias  nan  0©iv- 
cederetur.  Something  is  conceded  lest  a 
wrong  shoulti  remain  unpunished  which 
othervriae  would  not  be  conceded.  Co.  Litt. 
If7. 

ALIQUID  POSSESSIONIS  ET  NIHIL 
juris  (Law  I^t.)  Somewhat  of  possf  ssion. 
and  nothing  of  rlsht  (but  no  right).  A  i 
phraae  naed  by  Bracton  to  describe  that 
kind  of  possession  which  a  person  might 
have  of  a  tiling  as  a  guardian,  creditor,  or 
the  like,  and  also  that  kind  of  possession 
which  was  grained  for  a  term  of  years, 
where  nothing  ooald  be  dttmandsd  bnt  the 
VMtfraet  Bracton.  fols.  Ste.  160a. 

ALIQUIS  NON  DKBET  ESSE  JUDEX  IN 

propria  causa,  quia  non  potest  esse  judex 
et  pars.  A  person  ouglit  not  to  be  judge 
in  his  own  cauKe.  Ikh  a,use  he  cannot  ;ii  t  lioth 
as  Judge  and  party.  Ck>.  Utt.  141a ;  Broom, 
Leg.  Max.  (Sd  London  Bd.)  US;  LItt  I 
212:  13  Q.  B.  327:  17  Q.  B.  1;  IS  G.  B.  769; 
1  C.  B.  (N.  S.)  329. 

ALITER  (Lot.)  Otherwise;  otherwise  held 
or  deelded. 

ALIUD  EST  CELARE;  ALIUD  TACERE. 

To  conceal  is  one  thing;  to  be  silent  an- 
other. 3  Burrows.  1910.  See  2  Wlaeat.  (U. 
S.)  176;  9  Wheat.  (U.  S.)  631;  3  Bing.  77; 
4  Taunt  851;  2  Car.  ft  P.  341;  Broom,  Leg. 
Max.  (.Id  London  IBd.)  761. 

ALIUD  EST  DISTINCTIO;  ALIUO.SEPA- 

ratio.  Distinction  is  one  thing:  separation 
another.  Jtiacon's  arg.  Case  of  Postnati  of 
Scotland.  Works,  Iv.  8S1. 

ALIUD  EST  POS8IDERE;  ALIUD  ESSE 

In  possessione.  It  is  one  thine  to  possess: 
it  is  another  to  be  in  posseBSion.  Hob.  163 ; 
Bracton,  266. 

ALIUD  EST  VENOERE;  ALIUD  VEN- 
denti  consent! re.  To  sell  is  one  thing;  to 
give  consent  to  him  who  sells,  another.  Dig. 
66.  17.  160. 

ALIUD  EXAMEN  (Lat.)  A  different  or 
foreign  mode  of  triaL  1  Hale,  Hist  Com. 
I.AW.  3$  (30). 

ALIUNDE  (Lat.)  From  another  place. 
Evidence  nliiiH'lr  li.  e.  from  without  the 
Will)  may  be  received  to  explain  an  am- 
Ugidty  In  a  wllL  1  OreanL  Br.  |  891. 

ALL  rOURS.  A  m^phorlcal  expres- 
sion, picnifying  that  a  case  agrees  In  all  its 

cirrumstanres  with  another. 

ALU  THE  ESTATE.  The  name  given  in 
Bttfliland  to  the  short  clause  in  a  convey- 
ance or  other  assurance  which  purports  to 
convev  "all  the  estate,  right,  title,  interest 
claim,  and  demand"  of  the  grantor,  lessor, 
etc.  in  the  property  dealt  with.  Dav.  Prec. 
Conv.  06. 

ALLEOANS  COHTRARIA  NOW  EST 
Miillwiiluai   Om  mddag  contradictory  at 


legations  is  not  to  be  heard.  Jsok.  Cent 
Cas.  16;  Broom.  Leg.  Max.  (6d  Londim  Bd.) 
160,  668:  4  Term  R.  811;  8  Bxch.  446.  S87, 

678;  4  Exch.  187;  11  Exch.  493;  3  El.  &  Bl. 
3&3;  5  EL  &  Bl  502;  6  C.  B.  195,  886;  10 
Mass.  168:  Coke.  4th  Inst  879. 

ALLEGAN8     SUAM  TURPITUDINEM 

non  est  audiendus.  One  alleging  his  own 
Infamy  is  not  to  be  heard.  Ck>ke,  4th  Inst 
299;  8  Johns.  Oh.  (N.  T.)  889.  860. 

ALLEGARI  NON  DEBUIT  QUOD  PRO- 
batum  non  relevat.  That  ought  not  to  be 
alleged  which,  if  proved,  is  not  relevant  1 
Ch.  Cas.  46. 

ALLEGATA.  A  wur<i  which  the  emperors 
formerly  signed  at  the  bottom  of  their  re- 
scripts and  constitutions;  under  other  in- 
strumsnts  thsgr  nsnally  wrote  iiifnak^  or 
tsttala.  Bnc.  Lond. 

ALLEGATA  ET  PROBATA  (Lut.  things 
alleged  and  proved).  The  allegations  made 
by  a  party  to  a  suit,  and  the  proof  adduced 
in  their  support 

ALLEGATIO  CONTRA  FACTUM  NON 
est  admittenda.  An  allegation  contrary  to 
the  deed  (or  fact)  Is  not  admissible. 

ALLEOATION.  The  asserUon,  declarsr 
tion.  or  statement  of  a  party  of  what  he  can 

prove. 

 In  Ecclesiastical  Law.   The  statement 

of  the  facts  intended  to  be  relied  on  in  sup- 
port of  the  contested  suit  It  Is  applied 

(  ifhor  to  the  libel,  or  to  the  answrr  of  the 
respondent,  setting  forth  new  facts,  the  lat- 
ter being,  however,  generally  called  the  do* 
fensive  allegation.  See  1  Browne.  Civ.  Law, 
472.  473,  note. 

ALLEGATION  OF  FACULTIES.  A  state- 
ment made  by  the  wife  of  the  property  of 
her  husband,  in  order  to  her  obtaining  ali- 
mony. 11  Ala.  (N.  8.)  768;  8  Tex.  168.  • 

ALLEGIANCE.  The  tie  whfch  btnds  the 

citizen  to  the  government,  in  rot  urn  for  the  " 
protection  which  the  goverumeat  affords 
htm. 

 Natural  Allegiance.  That  which  results 

from  the  birth  of  a  person  within  the  terri- 
tory, and  under  the  oljedience  of  thO  gOT- 
emment   2  Kent,  Comm.  42. 

—•Acquired  Allegiance.  That  binding  a 
citizen  who  was  born  an  alien,  bnt  has  been 
naturalized. 

—Local  Allegiance.  That  which  is  due 
from  an  alien  while  resident  in  a  country, 
in  return  for  the  protection  afforded  by  the 
government  16  WalL  (U.  S.)  164. 

ALLEQIARE.  To  defend  and  dear  one's 
self;  to  wage  one's  own  law. 

ALLEGING  DIMINUTION.  The  allegap 
tion  in  an  appellate  court  of  some  error  In 
a  snbordlnate  part  of  the  record  below. 

ALLEVIARB  (Law  Lat.)  In  old  records. 
To  levy  or  pay  an  accustomed  fine  or  com- 
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position.  Cowell.  To  redeem  by  such  pay- 
ment BurrllL 

ALLIANCE  (Lat.  ad.  to,  ligare,  to  bind). 
The  union  or  connection  of  two  persons  or 
families  by  marriage;  affinity. 

 In   international    Law.     A  contract, 

treaty,  or  leagruo  between  two  sovereigns  or 
states,  made  to  insure  their  safety  and  com- 
mon defense. 

Alliances  are  defensive,  or  offensive. 

(1)  Defensive  alliances  are  those  in  which 
a  nation  agrees  to  defend  her  ally  In  case 
she  is  attacked. 

(2)  Offensive  alliances  are  those  in  which 
nations  unite  for  the  purpose  of  making  an 
attack,  or  Jointly  waging  the  war  against 
another  nation.  Alliances  may  be  at  the 
same  time  offensive  and  defensive;  and  most 
offensive  alliances  are  of  this  character. 
Vattel,  bk.  3,  c.  6,  §  79;  2  Dall.  (Pa.)  15. 

ALLI8I0N.  Running  one  vessel  against 
another.  To  be  distinguished  from  colli- 
sion, which  denotes  the  running  of  two  ves- 
sels against  each  other.  The  distinction  is 
not  very  carefully  observed,  but  collision 
is  used  to  denote  cases  strictly  of  allislon. 

ALLOCATION.  An  allowance  upon  an 
account  In  the  English  exchequer.  Cowell. 
Placing  or  adding  to  a  thing.    Enc.  Lond. 

ALLOCATIONS  FACIENDA.  In  English 
law.  A  writ  directed  to  the  lord  treasurer 
and  barons  of  the  exchequer,  commanding 
that  an  allowance  be  made  to  an  account- 
ant for  such  moneys  as  he  has  lawfully  ex- 
pended In  his  office. 

ALLOCATO  COMITATU.  In  old  Eng- 
V  lish  practice.  In  proceedings  in  outlawry, 
when  there  were  but  two  county  courts 
bolden  between  the  delivery  of  the  writ  of 
exigi  facias  to  the  sheriff  and  its  return,  a 
special  eriyi  facias,  with  an  allocato  com- 
itatu  issued  to  the  sheriff  In  order  to  com- 
plete the  proceedings.  Bac.  Abr.  "Out- 1 
lawry." 

ALLOCATUR  (Lat.  It  Is  allowed).  A 
Latin  word  formerly  used  to  denote  that  a 
writ  or  order  was  allowed. 

A  word  denoting  the  allowance  by  a  mas- 
ter or  prothonot^ry  of  a  bill  referred  for 
his  consideration,  whether  touching  costs, 
damages,  or  matter  of  account.    Lee,  Diet. 

ALLOCATUR  EXIGENT.  A  writ  of  exi- 
gent which  Issued  In  a  process  of  outlawry, 
upon  the  sheriff's  making  return  to  the 
original  exigent  that  there  were  not  five 
county  rourta  held  between  the  teste  of  the 
original  writ  and  the  return  day.  1  Tidd, 
Prac.  128. 

ALLOCUTUS.  In  criminal  procedure. 
Whon  a  prisoner  is  convicted  on  a  trial  for 
treason  or  felony,  the  court  Is  bound  to  de- 
mand of  him  what  hf  has  to  say  as  to  why 
the  court  should  not  proceed  to  Judgment 
against  him.    This  demand  is  called  the 


"allocutus,"  and  is  entered  on  the  record. 
Archb.  Crim..  PI.  173. 

ALLODARIi.    Those    who   own  allodial 

lands. 

Those  who  have  as  large  an  estate  as  a 
subject  can  have.  Co.  Litt.  1;  Bac.  Abr. 
"Tenure"  (A). 

ALLODIUM  (Sax.  ».  privative,  and  lode 
or  leude,  a  vassal;  that  is,  without  vassal- 
age). An  estate  held  by  absolute  owner- 
ship, without  recognizing  any  superior  to 
whom  any  duty  is  due  on  account  thereof. 
1  Washb.  Real  Prop.  16;  9  Cow.  (N.  Y.) 
513. 

It  is  used  in  opposition  to  feodum  or  fief, 
which  means  property  the  use  of  which  was 
bestowed  upon  another  by  the  proprietor, 
on  condition  that  the  grantee  should  per- 
form certain  services  for  the  grantor,  and 
upon  the  failure  of  which  the  property 
should  revert  to  the  original  possessor. 

ALLOGRAPH.  A  document  not  written 
by  any  of  the  parties  thereto;  opposed  to 
autograph. 

ALLONGE  (Fr.)  A  piece  of  paper  an- 
nexed to  a  bill  of  exchange  or  promissory 
note,  on  which  to  write  Indorsements  for 
which  there  is  no  room  on  the  instrument 
itself.  Pardessus,  note  343;  Story,  Prom. 
Notes,  §S  121,  l&l. 

ALLOTMENT  NOTE.  In  English  law. 
An  assignment  by  a  seaman  of  future 
wages.  Such  assignments  are  regulated 
by  law  as  to  form  and  amount,  and  as  to 
the  persons  to  whom  they  may  be  made. 
Mozley  &  W. 

ALLOTMENT  SYSTEM.  A  system  In 
force  In  England,  by  which  the  borough 
sanitary  authorities  are  required  to  ob- 
tain, by  condemnation,  If  necessary,  lots  of 
land,  and  to  allot  them  among  the  laboring 
classes  at  a  rent  charged  not  to  exceed 
what  is  necessary  to  protect  the  public 
from  loss. 

ALLOTMENT  WARDEN.  By  the  Enf?- 
lish  general  inclosure  act  of  1845  (section 
108),  when  an  allotment  for  the  laboring  poor 
of  a  district  has  been  made  on  an  inclosure 
under  the  act.  the  land  so  allotted  is  to  be 
under  the  management  of  the  incumbent 
and  church  warden  of  the  parish,  and  two 
other  persons  elected  by  the  pariah,  and 
they  are  to  be  styled  "the  allotment  war- 
dens" of  the  parish.  Sweet 

ALLOTTEE.  One  to  whom  an  allotment 
is  made. 

ALLOY,  or  ALLAY.  An  inferior  metal 
uspd  with  gold  and  silver  In  making  coin. 
The  amount  of  alloy  to  be  used  Is  deter- 
mined by  law.  and  is  subject  to  changes 
from  time  to  time. 

ALLOYNOUR  (Law  Fr.)  One  who  con- 
ceals, steals,  or  carries  off  a  thing  privately. 
Brltt  c.  17. 
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ALLUVIO  MARIS  (Lat)  Soil  formed  by 
tilt  washing  up  of  eartb  tuun.  the  sea. 
ScbQltes,  Aq.  Rights.  138. 

ALLUVION.  That  increase  of  thu  t-anh 
on  a  shore  or  bank  of  a  river  by  tbo  torce 
Of  the  water,  as  by  a  current  or  by  waves, 
which  is  80  gradual  that  no  one  can  Judge 
how  much  is  added  at  each  moment  of  time. 
Inst  1.  2.  tit.  1,  §  20;  3  Barn.  &  C.  91; 
Code  Civil  Annote.  note  666.  8e6  "Accre- 
Uon;"  "RelicUon." 

ALLY.  A  nation  which  has  entered  into 
an  alliance  with  another  nation.   1  Kent. 

Comm.  69. 

A  citizen  or  subject  of  one  of  two  or  more 
allied  nations.  4  C.  Rob.  Adm*  151;  6  C. 
Rob.  Adm.  206;  2  DalL  (Pa.)  16;  'I>ane. 
Abr..  Index. 

ALMESFEOH.  in  Saxon  law.  Alms  fee; 
alms  money.  Otherwlaa oftUed "Pater-penoe." 

Cowell. 

ALMOIQN  (Law  Fr.)  Alms;  a  tenure  of 
landa  hy  divine  service.  See  "Prankal- 
moigne.'* 

ALMOXARIFAZGO.  In  Spanish  law.  A 
general  term,  signifying  both  export  and 
import  duties,  as  wen  as  excise.  Derlred 

from  the  Arabic,  and  said  to  signify  the 
same  as  portorium  in  Latin.  Schmidt,  Civ. 
IMW,  81,  noto  2. 

ALMS.  Any  «pocis8  of  relief  bestowed 
upon  the  poor. 
That  which  is  given  by  public  authority 

for  the  relief  of  the  poor.  Shelf.  Mortm.  802, 
note  x;  Hayw.  Elect.  263;  1  Doug.  Elect. 
S70;  2  Dong.  Elect  107. 

ALNAQER,  or  ULNAQER.  A  pobUe  sworn 

officer  of  the  kinp,  who,  by  himself  or 
his  deputy,  looks  to  the  assize  of  woolen 
cloth  made  throughout  the  land,  and  to  the 
putting  on  the  seals  for  that  purpose  or- 
dained. St  17  Rich.  n.  e.  2;  Cowell; 
Blooat;  Termes  de  la  Ley. 

ALNETUM.  A  place  where  alder  treos 
grow.   Domesday  Book;  Cowell;  Blount. 

ALODE,  ALOOES,  or  AL00I8  (Law  Lat) 
In  feudal  law.  Old  forms  oi  oiodliHa  or  a^ 
Mivm  (q.  t.)  Spelman. 

ALT  fl.aw  Vr)  In  Scotch  practice.  An 
abbreviation  of  alter,  the  other;  the  opposite 
party:  the  defender.  1  Brown,  826,  note. 

High.  Kelbam. 

ALTA  PRODITIO.  High  tnasoD. 
ALTA  VIA.  The  highway. 

ALTARAGE.  In  ercloslnstiral  law.  Of- 
ferlnps  made  on  the  altar;  all  profits  which 
arrnip  to  the  priest  bv  means  Of  the  alter. 
Ayliffe.  Par.  61:  2  Croke.  616. 

ALTERATION.  A  change  In  the  terms 
oi  a  contract,  made  by  the  agreement  of 
the  parties  tbcrfto. 

An  act  done  upon  an  instrument  in  writ- 


ing by  a  party  entitled  under  it  without 

the  consent  of  the  other  party,  by  whi<dl  its 
meaning  or  language  is  i  hauged.  #* 

The  term  is  properly  applied  to  the  t  liauge 
in  the  language  of  instruments,  and  is  not 
used  of  changes  In  the  contract  Itself;  and 
it  Is  In  strictne  ss  to  \>v  ilistlngulshed  from 
the  act  ul  a  ibUanger  iu  cliauging  the  form 
or  language  of  the  Instrument,  which  is 
called  a  "spoUation."  This  latter  distinc- 
tion Is  not  always  observed  In  practice, 
however. 

ALTERIU8  CIRCUMVENTiO  ALII  NON 
praebet  actionem.  Dig.  60.  17.  49.  A  de- 
ception practiced  ilpon  one  person  does  not 
give  a  cause  of  action  to  another. 

ALTERNAT.  A  usage  among  diploma- 
tists by  which  the  rank  and  places  of  differ- 
ent powers,  who  have  the  same  right  and 
pretentions  to  precedeiu  c,  are  <  lianKed  from 
time  to  time,  either  iu  a  certain  regular  or- 
der, or  one  determined  by  lot.  In  drawing 
up  treaties  and  conventions,  for  <'xample.  It 
Is  the  usage  of  certain  powers  to  alternate, 
both  in  the  preamble  and  the  signatures, 
so  ttiat  each  power  occupies,  in  the  copy  In* 
tended  to  be  dellyered  to  It,  the  first  place. 
Wheat  mt  Law,  pt  2.  c  8,  S  4. 

ALTERNATIM  (Law  Lat.)  Intarchanca* 

ably.    Lilt.  §  371;  Towns.  PI.  37. 

ALTERNATIVA  PETITIO  NON  EAT 
aiifilenda.  An  altenatlye  petltton  Is  not  to 
be  heard.  6  Coin,  40. 

ALTERNATIVE.  Allowing  a  choice  be- 
tween two  or  more  things  or  acts  to  be 
done. 

In  contracts,  a  party  has  often  the  choice 
which  of  several  things  to  pexform.  A 

writ  is  In  the  alternative  which  commands 
the  defendant  to  do  the  thing  required,  or 
show  the  reason  wherefore  he  has  not 
done  It.  Finch,  257;  3  Bl.  Comm.  273.  The 
first  tnandamwi  is  an  alternative  writ  3 
BL  ComsL  111.  See 

ALTERNATIVE  REMEDY.  One  of  sev- 
eral remedies  between  which  one  must 
elect  See  "Cumulative  Remedy.*' 

ALTERNATIVE  WRIT.  A  writ  com- 
manding the  person  agalnsit  whom  It  is  Is- 
sued to  do  a  specified  thing,  or  show  cause 
to  the  court  wl^  he  should  not  be  com- 
pelled to  do  It. 

ALTERNfS  VICIBUS  fl.aw  T.at.1  By  al- 
ternate turns;  at  alternate  times;  alter- 
nately. Oo.  LItt.  4a;  Shep.  Touch.  206. 

ALTERUM  NON  LAEDERE.  Not  to  In- 
jure another.  One  of  .Tiistlnlan's  three 
principles,  basis  of  ail  law.  Inst.  1.  1.  See 
"Honest  e  Ylvere."  and  "Saam  Culque  Til> 
buere." 

ALTIUS  NON  TOLLENDI.  In  civil  law. 
A  servitude  by  which  the  owner  of  a  house 
!r  rost mined  from  building  beyond  a  cer- 
tain height. 
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ALTIUS  TOLLENDI.  In  civil  law.  A 
servitude  wbi<  li  <  unuists  in  tlie  right,  to 
him  is  entitled  to  it.  to  build  his  house 
as  hish  as  he  may  thinlt  proper.  In  general, 
every  one  enjoys  this  privilege,  unless  he 
is  restrained  by  some  contrary  title. 

ALTO  ET  BASSO.  High  and  low.  This 
phrase  is  applied  to  an  agreement  made  be- 
tween two  contending  parties  to  submit  all 
matters  in  dispute,  alto  et  basso,  to  arbitra- 
tion. Cowell. 

ALTUM  MARE.    The  high  sea. 

ALUMNUS.    A  fost«r  child. 

ALVEUS  (Lat.)  The  bed  or  channel 
through  which  the  stream  flows  when  it 
runs  within  its  ordinary  channel.  Calv. 
Lex. 

Altnis  drirlirius,  a  deserted  channel.  1 
Mackeld.  Civ.  Law,  280. 

AMALPHITAN  TABLE.  A  code  of  sea 
laws  compiled  for  the  free  and  trading  re- 
public of  Amalphi  toward  the  end  of  the 
eleventh  century.  3  Kent,  Comm.  9.  It 
consists  of  the  laws  on  maritime  subjects 
which  were  or  had  been  in  force  in  coun- 
tries bordering  on  the  Mediterranean,  and, 
on  account  of  its  being  collected  into  one 
regular  system,  it  was  for  a  long  time  re- 
ceived as  authority  in  those  countries.  1 
Azuni.  Mar.  Law.  376. 

AMBACTUS  (Lat.  omltitr.  to  go  about), 
A  servant  sent  about;  one  whose  services 
his  master  hired  out,  Spelman. 

AMBASCIATOR.  A  person  sent  about  in 
the  service  of  another;  a  person  sent  on  a 
service,  A  word  of  frequent  occurrence  in 
the  writers  of  the  middle  ages.  Spelman. 

AMBASSADOR.  In  international  law. 
A  publi(  minister  sent  abroad  by  some  sov- 
ereign state  or  prince,  with  a  legal  commis- 
sion and  authority  to  transact  business  on 
behalf  of  his  country  with  the  government 
to  which  he  is  sent. 

Ambassadors  extraordinary  are  those  em- 
ployed on  particular  or  extraordinary  occa- 
sions, or  residing  at  a  foreign  court  for  an 
indeterminate  period.  Vattel.  lib,  4.  c.  6.  §5 
70-79, 

Amba.ssadors  ordinary  are  those  sent  on 
permanent  missions. 

An  anil)a88ador  is  a  minister  of  the  high- 
est rank. 

Thi'  United  States  were  formerly  repre- 
sented by  ministers  plenipotentiary,  sending 
no  person  of  the  rank  of  an  ambassador,  in 
the  diplomatic  sense,  1  Kent.  Comm.  39. 
note.  Ambassadors  are  now  sent  by  the 
United  States  to  England.  France,  Germany, 
Uussla.  and  Italy  under  Act  Cong.  March  1. 
1893. 

AMBIDEXTER  (Lat.)  Skillful  with  both 
hands. 

Applied  anciently  to  an  attorney  who  took 
pay  from  both  sides,  and  subsequently  to  a 
juror  guilty  of  the  same  offense.  Cowell. 


AMBIGUA  RESPONSIO  CONTRA  PRO- 
ferentem  est  accipienda.  An  ambiguous  an- 
swer is  to  be  taken  against  the  party  who 
offers  it    10  Coke.  58. 

AMBIGUIS  CASIBUS  SEMPER  PRAE- 
aumitur  pro  rege.  In  doubtful  cases  the 
presumption  is  always  in  favor  of  the  king. 
Lofft,  248. 

AMBIGUITAS  VERBORUM  LATENS 
verificatione  suppletur;  nam  quod  ex  facto 
oritur  ambiguum  verificatione  fact!  tollitur. 

A  latent  ambiguity  may  t)e  supplied  by 
evidence,  for  an  ambiguity  which  arises 
out  of  a  fact  may  be  removed  by  proof  of 
the  fact.  Bac.  Ma.\.  reg.  23;  8  Bing.  247. 
See  1  Powell,  Dev.  477;  2  Kent,  Comm.  557; 
Broom,  Leg,  Max,  (3d  London  Ed.)  541;  13 
Pet  (U.  S.)  97;  8  Johns.  (N.  Y.)  90;  3  Halst 
(N.  J.)  71. 

AMBIGUITAS  VERBORUM  PATENS 
nulla  verificatione  excluditur.  A  patent  am- 
biguity is  never  holpen  by  averment.  Lofft. 
249;  Bac.  Max.  25;  Cowen,  J..  21  Wend.  (N. 
Y.)  651.  659;  23  Wend.  (N.  Y.)  71,  78;  Story. 
J..  1  Mason  (U.  S.)  11;  Lipscomb,  J.,  1  Tex, 
377,  383. 

AMBIGUITY  (Lat  anibifiuitaM,  indistinct- 
ness; duplicity).  Duplicity,  indistinctness, 
or  uncertainty  of  meaning  of  an  expression 
used  in  a  written  instrument. 

The  term  does  not  Include  mere  inaccu- 
racy, or  such  uncertainty  as  arises  from  the 
use  of  peculiar  words,  or  of  common  words 
in  a  peculiar  sense  ( Wigram.  Wills.  174;  3 
Sim,  24;  3  Man.  &  G.  452;  8  Mete.  [Mass.] 
576;  13  Vt.  36.  See  21  Wend.  us.  Y.  |  651). 
and  intends  such  expressions  as  would  be 
found  of  uncertain  meaning  by  persons  of 
competent  ^kill  and  information  (1  Greenl. 
Ev.  S  298). 

It  has  also  been  confined  to  duplicity  of 
meaning,  and  thus  distinguished  from  gen- 
eral uncertainty.    2  Pars.  Cont.  557.  note. 

Latent  ambiguity  is  that  which  arises  from 
some  collateral  circumstance  or  extrinsic 
matter  in  cases  wliere  the  instrument  itself 
is  sufficiently  certain  and  intelligible.  1  Gray 
(Mass.)  134. 

Patent  ambiguity  is  that  which  appears  on 
the  face  of  the  Instrument:  that  which  oc- 
curs when  the  expression  of  an  instrument 
is  so  defective  that  a  court  of  law  which  is 
obliged  to  put  a  construction  upon  it.  placing 
itself  in  the  situation  of  the  parties,  cannot 
ascertain  therefrom  the  parties'  intention.  4 
Mass.  205;  4  Cranch  (U.  8.)  167;  1  Greenl. 
Ev.  58  292-300. 

AMBIGUUM  PLACITUM  INTERPRETARI 
debet  contra  proferentem.  An  ambiguous 
plea  ought  to  be  interpreted  against  the 
party  pleading  It.  Co.  Litt.  303b;  Broom. 
Leg.  Max.  (3d  London  Ed.)  535;  Steph.  PI. 
{5th  Ed.)  415;  Bac.  Max.  reg.  3;  2  H.  Bl.  531  ; 
2  Mees.  &  W.  444. 

AMBIT.    A  boundary  line. 

AMBITUS  (Lat.)  A  space  beside  a 
building,  two  and  a  half  feet  in  width,  and* 
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<rf  the  aame  length  aa  the  buUdui^;  a  space 
two  9mA  a  half  feet  la  wUXk  between  two 

adjacent  buildings;  the  ctrcult,  or  distance 

around.    Calv.  I.cx. 

AMBRA.    la    Saxon   law.    A    vessel  or 
the  ca^adtjr  of  wlileh  la  now  vn- 
Spelman. 

AMBULATORIA  EST  VOLUNTAS  DE- : 
functi  usque  ad  vitae  supremum  exitum. 
The  will  of  a  ilt'ct'asud  person  is  ambulatory  j 
until  the  last  moment  of  life.  Dig.  34.  4.  4; 
Broom.  Leg;  Max.  (Sd  London  Bd.)  446;  2 
BL  Comm.  502;  Co.  Litt  322b;  1  Vict.  c. 
26.  i  24;  3  £1.  &  BL  572;  1  Jarm.  Wills  (2d 
■d.)  U:  1  Myine  ft  K.  486  ;  2  Mylne  ft  K.  73. 

AMBULATORY  (Lat  amdMlare,  to  walk 
about).   Movable;  changeable;  that  wliich. 
Is  not  fixed.  ' 

Ambttlutoriti   inhintus  (a  chaiiiL^cable  will) 
denotes  the  power  which  a  testator  posses 
of  altering  his  wlU  during  Us  lifetime 


AMELIORATIONS.  Betterments.  6  Low. 
(U.  8.)  2M;  9  Low.  (U.  &)  608. 

AMENABLE.  Responsible;  subject  to 
answer  in  a  court  of  Justice;  liable  to  pun- 


AMENDE  HONORABLE. 

 In  English  Law.    A  penalty  Imposed 

upon  a  person  by  way  of  disgrace  or  in- 
fiamy.  as  a  punishment  for  anj  offense,  or 
for  the  purpose  of  making  reparation  for 
any  Injury  done  to  another,  as  the  walking 
Into  '  hurrh  in  a  white  sheet,  with  a  rope 
about  the  neck  and  a  torch  in  the  hand, 
and  begging  the  pardon  of  Ood.  or  the  king, 
or  any  private  ladtyldual.  for  some  delln- 

 in  French  Law.    A  punishment  some 

what  similar  to  this,  and  which  bore  the 
same  name,  was  common  In  Firanoe.  It  was 
abolli^bed  by  the  law  of  the  85th  Of  Septem- 
ber. 1791.    Merlin.  Repert 

AMENDMENT. 

■  ■  -In  Prsetlee.  The  correction,  by  al- 

lowanrp  of  the  envirt.  of  an  error  rommit- 
ted  in  the  proprens  of  a  cause,  whether  in 
process  pleadlnir.  proceedings,  or  Judgment. 
It  has  been  held  not  to  include  the  substi-  ] 
tution  of  a  new  pleading.  81  How.  Pr.  (N. 
T.)  184:  but  see  4  Daly  (N.  Y.)  4f>1. 

In  Legislation.  An  alteration  or  change 
of  aomethlBg  proposed  In  a  bill  or  esteb- 
nshed  as  law. 

AMENDS.  A  satisfaction  given  by  a  wrong- 
doer to  the  party  injured  for  a  wrong  com- 
mitted.   1  Lilly.  Reg.  81. 

By  St  24  Geo.  II.  c.  44,  in  England,  and 
by  sfmtlar  statutes  tn  some  of  the  United 
States,  justices  of  the  peace,  upon  being  no- 
Ufie<l  of  an  intended  suit  against  them,  may 
tender  amends  fo:  th.'  wrone  alleged  or 
done  by  them  in  their  official  character, 
and.  If  found  sulilelent  the  tender  debars 
the  action,  r,  Sere.  &  R.  (Pa.)  808.  617;  4 
Bin  (Pa.>  20;  e,  Rin,  (Pa  )  R3. 


AMERALIU8  (Law  Lat)  A  naval  com- 
mander, under  ttie  eastern  Roman  empire, 

but  not  of  the  highest  rank;  the  origin,  ac- 
cording to  Spelman,  of  the  modern  title  and 
ofBce  of  admlraL  Spelman. 

AMKRCBMENT.  In  practice.  A  pecun- 
iary penalty  imposed  upon  an  offender  by 

a  judicial  tribunal. 

The  judgment  of  the  court  Is  that  the 
party  be  at  the  mercy  of  the  court  (Ht  in 
mi9eHeordia) .  upon  which  the  afferrors — 
or.  in  the  superior  courts,  the  <  oroner — 
liquidate  the  penalty.  As  distinguished 
from  a  fine,  at  &e  old  law  an  amercement 
was  for  a  lesser  offense,  might  be  Imposed 
liy  a  court  not  of  record,  and  was  for  an 
um  ertain  amount  until  it  had  been  affeered, 
while  the  amount  of  a  fine  was  regulated 
by  statute.  Either  party  to  a  suit  who 
failed  wris  to  be  amerced  pro  clamor'  falio 
(for  liis  false  claim),  but  these  amerce- 
ments have  lieen  long  since  disused.  4  Bl. 
Comm.  372;  Bac  Abr.  "Fines  and  Amerce- 
ments." 

The  officers  of  the  court,  and  any  pcison 
who  committed  a  contempt  of  court  was 
also  liable  to  be  amerced. 

AME8UREMENT  (Law  Fr.)  In  old  Eng- 
lish law.  Admeasurttnent.  Brltt  o.  68;  Beg. 
Grig.  166.  "ReguUi." 

AMI,  or  AMY  (Fr.)  A  friend.  See  "Pro- 

chein  .^ml." 

AMICABLE  ACTION.  In  pracUce.  An 
action  Mtwed  by  agreement  of  parties  on 
the  dockets  of  the  courts. 

AMICABLE    COMPOUNDERS.  "There 

are  two  sorts  of  arbitrators. — the  arbitra- 
tors properly  so  called,  and  the  amicable 
rorapounders.  Tiic  arl)Itr;itors  ought  to  de- 
termine as  judges,  agreeably  to  the  strict- 
ness of  law.  Amicable  compounders  are 
authorized  to  abnte  <;omethinc:  nf  the  strict- 
ness of  the  law  in  favor  of  natural  equity. 
Amicable  compounders  are  In  other  respects 
subject  to  the  same  rules  which  are  provid- 
ed for  the  arbitrators  by  the  present  tttle." 
ClT.  Ck)de  La.  arta.  8108.  8110. 

AMICUS  CURIAE  (Lat.  a  friend  of  the 
court).  One  who.  for  the  assistance  of  the 
court,  gives  information  of  some  matter  of 
law  in  n  L-ard  to  which  the  court  Is  doubt- 
ful or  mistaken.  Coke.  2d  Inst  178;  2 
Vlner.  Abr.  475.  The  Information  may  ax- 
tend  tn  ,qiv  matter  of  which  the  COurt  takes 
Judicial  (omiizance.    8  Coke,  15. 

AMITTERE  CURIAM  (Lat. to  lose  court). 
To  be  eaduded  from  the  right  to  attmid 
court  St  Westminster  II.  c.  44. 


AMITTERE  LIBERAM 
all  rlghta  under  the  law. 


LEGKM.  Lose 


AMNB8TV.  An  act  of  oblMoi  of  past 
offSnses.  granted  by  the  government  to 
those  have  be«i  gnlU'^  o'  an^'  ie<^]6<:t 
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or  crime,  usually  upon  condition  that  they 
return  to  their  duty  within  a  certain  period. 

Express  amnesty  is  one  granted  in  direct 
terms. 

Implied  amnesty  is  one  which  results 
when  a  treaty  of  peace  is  made  between 
contending  parties.  Vattel,  lib.  4,  c.  2,  Sfi 
20-22. 

Amnesty  and  pardon  are  very  different 
The  former  Is  an  act  of  the  sovereign  power, 
the  object  of  which  is  to  efface  and  to 
cause  to  be  forgotten  a  crime  or  misde- 
meanor; the  latter  is  an  act  of  the  same 
authority,  which  exempts  the  individual  on 
whom  it  is  bestowed  from  the  punishment 
the  law  Inflicts  for  tiie  crime  he  has  com- 
mitted. 7  r«'l.  (U.  S.)  160.  Amnesty  Is  the 
abolition  and  forf;«'tfulne68  of  the  offense; 
pardon  is  forgiveness.  A  pardon  is  given 
to  one  who  Is  certainly  guilty,  or  has  been 
convicted;  amnesty,  to  those  who  may  have 
been  so. 

Their  effects  are  also  different  That  of 
pardon  la  the  remission  of  the  whole  or  a 
part  of  the  punishment  awarded  by  the 
law, — the  conviction  remaining  unaffected 
when  only  a  partial  pardon  is  granted. 
An  amnesty,  on  the  contrary,  has  the  ef- 
fect of  destroying  the  criminal  act,  so  that 
it  Is  as  if  it  had  not  been  committed,  as  far 
as  the  public  Interests  are  concerned. 

Their  application  also  differs.  Pardon  is 
always  given  to  individuals,  and  properly 
only  after  Judgnunt  or  conviction.  Amnesty 
may  be  granted  cither  before  judgment  or 
afterwards,  and  It  is  In  general  given  to 
whole  classes  of  criminals,  or  supposed 
criminals,  for  the  purpose  of  restoring  tran- 
quility in  the  state;  but  sometimes  amnes- 
ties are  limited,  and  certain  classes  are  ex- 
cluded from  their  operation.  See  Phil.  (N. 
C.)  247. 

AMORTISE.  To  alien  lands  In  mort- 
main. 

AMORTIZATION.  An  alienation  of  lands 
or  tenements  In  mortmain. 

The  reduction  of  the  property  of  lands  or 
tenements  to  mortmain. 

AMOTION  (Lat.  amovere,  to  remove;  to 
take  away*.  An  unlawful  taking  of  per- 
sonal chattels  out  of  the  possession  of  the 
owner,  or  of  one  who  has  a  special  authorl- 
Ity  in  them. 

A  turning  out  the  proprietor  of  an  estate 
in  realty  before  the  termination  of  his  es- 

,    tate.    3  B1.  Comm.  198,  199. 

*      .  In  Corporations.   A  removal  of  an  ofB- 

cial  agent  of  a  corporation  from  the  station 
assigned  to  him  before  the  expiration  of  the 
term  for  which  he  was  appointed.  6  Conn. 
5.32. 

The  term  is  distinguished  from  disfran- 
chisement, which  deprives  a  member  of  all 
rights  as  a  corporator.  The  term  seems 
In  strictness  not  to  apply  properly  to  cases 
where  officers  are  appointed  merely  during 
the  will  of  the  corporation,  and  are  super 
seded  by  the  choice  of  a  successor,  but  as 
conmionlv  used  Includes  such  cases.  4 
Abb.  Pr.  (N.  S.;  N.  Y.)  192. 


AMOUNT  COVERED.  In  Insurance.  The 
amount  that  is  Insured,  and  for  which  un- 
derwriters are  liable  for  loss  under  a  policy 
of  Insurance. 

AMOUNT  OF  LOSS.  In  insurance.  The 
diminution,  destruction,  or  defeat  of  the 
value  of,  or  of  the  charge  upon,  the  insured 
subject  to  the  assured,  by  the  tllrect  conse- 
quence of  the  operation  of  the  risk  Insured 
against,  according  to  Its  value  in  the  policy, 
or  In  contribution  for  loss,  so  far  as  its 
value  is  covered  by  the  insurance.  2  Phil. 
Ins.  cc.  25-27;  2  Pars.  Mar.  Law,  c.  10,  S  1, 
cc.  11.  12;  9  Cush.  (Mass.)  415;  1  Gray 
(Mass.)  371;  26  N.  H.  389;  31  N.  H.  238;  5 
Duer  (N.  Y.)  1;  1  Dutch.  (N.  J.)  506;  6 
Ohio  St  200;  5  R.  I.  426;  2  Md.  217;  7  EL 
&  Bl.  172. 

AMOVEAS  MANU8  (Lat  that  you  re- 
move your  hands).  After  office  found,  the 
king  was  entitled  to  the  things  forfeited, 
either  lands  or  personal  property.  The  rem- 
edy for  a  person  aggrieved  was  by  "peti- 
tion," or  "tnonstrans  de  droit"  or  "traver- 
ses," to  establish  his  superior  right  There- 
upon a  writ  Issued,  quod  manns  domini 
regis  amoveantur.  3  Sharswood,  BL  Comm. 
260. 

AMPARO  (Spanish).  A  document  pro- 
tecting the  claimant  of  land  till  properly 
authorized  papers  can  be  issued.  1  Tex. 
790. 

AMPLIATION. 

 In  Civil  Law.  A  deferring  of  judg- 
ment until  the  cause  Is  further  examined. 
In  this  case,  the  judges  pronounced  the 
word  amplius.  or  by  writing  the  letters  N. 
L.  for  non  liquet,  signifying  that  the  cause 
was  not  clear.  It  is  very  similar  to  the 
common-law  practice  of  entering  cur.  adv. 
vu]t  In  similar  cases. 

— — In  French  Law.  A  duplicate  of  an 
acquittance  or  other  Instrument. 

A  notary's  copy  of  acts  passed  before 
him.  delivered  to  the  parties. 

AMPLIUS  (Lat.)  In  the  Roman  law. 
More;  further;  more  time.  A  word  which 
the  praetor  pronounced  In  cases  where 
there  was  any  obscurity  In  a  cause,  and  the 
judices  were  uncertain  whether  to  condemn 
or  acquit,  by  which  the  case  was  deferred 
to  a  day  named.    Adam.  Rom.  Ant.  287. 

AMY  (FY.)  Friend.    See  "Prochein  Ami." 

AN,  JOUR,  ET  WASTE.  See  "Year.  Day, 
and  Waste." 

ANACRI8IS.  In  the  civil  law.  An  In- 
vestigation of  truth.  Interrogation  of  wit- 
nesses, and  inquiry  made  Into  any  fact 
especially  by  torture. 

ANAGRAPH.    A  register,  or  Inventory. 

ANALOGY.  The  similitude  of  relations 
which  exist  between  things  compared. 

ANARCHY.  The  absence  of  all  political 
government;  by  extension,  confusion  In 
government 
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ANATHEMA.  In  ecclesiastical  law.  A 
paniabment  by  which  a  person  is  separated 
tram  the  body  of  the  church,  and  forbidden 
an  tntereonrse  with  the  faithful.  It  differs 
from  cxcorumunlcation,  which  simply  for- 
bids the  person  excommunicated  from  go- 
tng  into  the  chnrdi  and  commnnlcstliis  wtOk 
the  fatthfol. 

ANATOCISM.  In  civil  law.  Taking  in- 
terest on  interest;  receirtns  compound  in- 


ANCE8TOR.  Om  who  has  preceded  an- 
other in  a  direct  Une  of  deMeait;  an  aMend> 


A  former  poBseeaor;  Uie  person  last  seis- 
ed.  Tprnies  de  la  L^;  1  Sharswood,  Bl. 

Comm.  201. 

In  thf  common  law.  the  word  is  under- 
Stood  as  well  of  the  immediate  parents  as 
of  thoee  that  are  hlirher;  as  may  appear  by 
St.  25  Edw.  III.,  Dc  natis  ultra  mare,  and 
by  St.  6  Rich.  II.  c.  6,  and  by  many  others. 
But  the  civilians'  relations  In  the  ascend- 
ing Une,  up  to  the  great-grandfather's  pa- 
rents, and  those  above  them,  they  term 
majorts.  which  common  lawyers  aptly  ex- 
pound on/ec<^M(ur«.  or  ancestors,  for  in  the 
daaeeadants  of  lilie  degree  they  are  called 
po&teriorei,  Gary.  Litt.  4,'.  The  term  "an- 
cestor" is  applied  to  uatuial  persons.  The 
words  "predecessors"  and  "successors"  are 
used  in  respect  to  Uie  persons  composing  a 
body  corporate.  See  2  BL  Comm.  Bae. 
Ahr.;  Ayllfle,  Fmd.  6S;  Reevs,  Descents. 


ANCESTRAL.    What   relates  to  or 
been  done  by  one's  ancestors;  as  homage 
ancestral,  and  the  Hice. 

Tliat  which  belonged  to  one's  ancestors. 
Ancestral  estates  are  such  as  come  to 
tho  poiissser  by  descent  1  Wadib.  Real 
411.  41S. 


ANCHOR.  A  meatims  eaotalnliig  ten 

gallon??, 

ANCHOR  WATCH.  The  lookout  required 
to  be  kept  on  the  deck  of  a  vessel  riding  at 
aadior.  See  IM  U.  8.  200;  29  Fed.  601. 


ANCHORAGE.  A  toll  paid  for 
anchor  cast  from  a  sliip  In  a  port 


ANCIENT  DEMESNE.  Manors  which.  In 
the  time  of  William  the  Conqueror,  were  In 
the  hands  of  the  crown,  and  are  so  recorded 
in  the  Domeeday  Book.  Fitsh.  Nat  Brev. 
14.  6<. 

Tenure  In  ancient  demesne  may  be  plead- 
ed in  abatement  to  an  action  of  ejectment. 
2  Burrows,  1(M6. 

Tenants  of  this  class  had  many  priTlleges. 

2  Sharswood.  Bl.  Comm.  99. 

ANCIENT  HOUSE.  One  which  has  stood 
long  eaomgili  to  acquire  an  eaaeoient  (tf  sup- 
port  3  Kent  Comm.  437;  2  Washb.  Real 

Prop.  74.  7fi.    See  "Easement." 

ANCIENT  L.IQHTS.  Windows  or  open- 
teg*  lAAA  teve  remained  In  the  same  place 


I  and  condition  twenty  years  or  more.  5  Har. 
I A  J.  (Md.)  477;  12  Mass.  167,  220. 

 In  England.    A  right  to  unobstructed 

light  auil  air  through  such  openings  is  se- 
cured by  mere  user. 

— >ln  the  United  SUtes.  Such  right  is 
not  acQQired  without  an  express  grant,  in 
most  of  the  states.  2  Washb.  Real  Prop. 
62,  63;  3  Kent,  Comm.  446,  note.  See  11 
Hd.  1.  See  "Air." 

ANCIENT  REA0INQ8.  Essays  on  the 
early  BngUsh  statutes.  Co.  Lltt  280. 

ANCIENT  RENT.  The  rent  reserred  at 

the  time  the  lease  was  made,  if  the  build- 
ing was  not  then  under  lease.    2  Vern,  542. 

ANCIENT  SERJEANT.   In  English  lav. 
The  eldest  of  the  queen's  Serjeants. 
Serjeants  were  dlstlngnlshed  as  ancient 

and  puisne. 

ANCIENT  WRITINGS.  Deeds,  Wills*  and 
other  wrltlagi^  more  than  thirty  years  old. 

ANCIENTS.  (Gentlemen  in  the  Inns  of 
Courts  who  are  of  a  certain  standing. 

In  the  Middle  Temple,  all  who  have 
passed  their  readings  are  termed  "andents.** 
In  Gray's  Inn,  the  ancients  are  the  oldest 
barristers;  besides  which,  the  society  con- 
sists of  benchers,  banisters,  and  students. 
In  the  Inns  of  Chancery,  It  consists  of  an- 
cients and  students  or  clerks. 


ANCIENTY.  mdershlp;  seniority. 
In  St  Ir.  14  Hen.  VUL  OowelL 


Used 


ANCiLtARY  (Lat  atuM^  a  handmaid). 

Auxiliary;  subordinate. 

ANCILLARY  ADMINISTRATION.  Sea 
"Administration.'' 

ANCfPITtS  U8US  (Lat.)  Useful  for  va- 
rious purposes. 

As  it  is  impossible  to  ascertain  the  final 
use  of  an  article  muslpiiit  U9U9,  It  Is  not  an 

injurious  rule  which  dediicca  the  final  use 
from  its  Immediate  destination.  1  Kent 
Comm.  140. 

ANDROCHIA.  In  old  English  law.  A 
dairy  woman.  Flats,  Ub.  2,  c  87. 

ANDROQYNOUe.  HermaphrodttteaL 

ANDROGYNUS,    or    ANDROGYNE.  An 

hermaphrodite.  Johnson. 

ANDROtEPSY.  The  taking  by  one  nsr 
tlon  of  the  dtlsens  or  sabjecte  of  another. 

In  order  to  compel  the  latter  to  do  Justice 
to  the  former.  Wolff.  Inst  9  1164;  Molloy  de 
Jtr.  Kar.  26. 

ANEC1U8,  AESNEC1US.  ENITIUS,  AEN- 
ess,  or  eneyus  (I^t.)  The  eldest  bom;  the 
first  bom;  senior,  as  contrasted  with  the 
paiMw  (younger).  Spdman,"' 


ANGARIA. 

In  Roman  taw. 
ment  exacted  by 


A  serrloe  or  pontsh* 
They  were 
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ANGELr 


(52) 


ANIMUS 


of  six  kinds,  vis.,  maintaining  a  post  sta- 
tlon  wbere  homes  are  cbanged;  furalBbing 
liones  or  carts;  burdens  Imposed  on  lands 

or  persons;  disturbance,  injury,  anxiety  of 
mind;  the  tliree  or  four  day  periods  of 
fasting  observed  during  the  year;  Middles 
or  yolips  lioino  by  criminals  from  county 
to  county,  as  a  disgraceful  mode  of  pun- 
ishiiK  iii  among  tlie  Germans  or  Franks. 
Du  Cange. 

 In  Feudal  Law.  Any  troublesome  or 

vexatious  personal  si  rviro  jjtM  bj  the  tm* 
ant  to  his  lord.  Speliuau. 

ANQEL.  An  ancient  English  coin,  ot  the 
Talne  of  ten  shillings  sterling.  Jacob. 

ANGILO,  ANGYLOE,  or  ANGELD  (Sax. 
from  an.  one.  and  gild,  a  payment  or  satis- 
faction). The  single  value  of  a  man  or 
oltu-  iliing;  the  compensation  for  a  thing 
according  to  its  single  value  or  <  si Itnation." 
See  "Trigild;"  Speiman.  The  rate  fixed  by 
law  at  which  Injuries  to  person  or  property 
were  to  l>o  pa^d  for.  Also  the  fixed  price  at' 
Which  cattle  and  other  goods  were  received 
as  currency.  Wharton. 


ANQLB8CHERIA.  In  old  English  law. 
Engllshcry;  the  fact  of  being  an  English- 
man. Flcta.  lib.  1.  c.  30;  Bracton  uses 
"EnglesherU"  (fol.  135). 

Un^er  Canute  and  William  the  Conquerer, 
for  the  protection  of  their  subjects  from  as 
sassinatiou.  a  lieavicr  (iiu'  was  imposed  on 
the  viU  or  hundred  for  the  killing  of  a  Dane 
or  Norman  than  for  the  killing  of  a  native. 
It  was  an  (Ibject.  therefore,  for  the  hundred 
to  prove  \  innfurhrriit  to  relieve  itself  from 
tbe  adde(i  ppiialtv.  A  milfschcria  was  al>ol- 
Ished  by  St.  14  Edw.  III.  c  4.  4  Bl.  Comm. 
195. 

ANGLIAE  JURA  IN  OMNI  CA8U  LIBER- 

tati  dant  favorem.  The  laws  of  I^iii;land  are 
favorable  in  every  case  to  liberty.  Hall<. 
Max.  12. 

ANQLICE.  In  English.  A  term  former- 
ly iTsed  in  pleadinj^  when  a  thinir  is  de- 
scribed both  in  Latin  and  l<:nj;Iish,  inserted 
Immediately  after  the  l>atin.  and  as  an  In- 
troduction of  the  Binglish  translation. 

ANQYLOI.  See  **Anglld." 

ANHLOTE  f Saxon).  The  sense  Is  that 
every  oue  should  pay.  according  to  the  cus- 
tom of  the  country,  tala  reapectlTe  part  and 
share.  Speiman. 

ANIENS,  or  ANIENT.  Void;  Of  no  force. 

Fit7.h.  Nat.  Brev.  214. 

ANIMAL.  Any  animate  being  which  is 
not  human,  endowed  with  tbe  power  of  yol- 

unt:Arv  motion. 

Domitae  are  those  which  have  been  tamed 
by  man;  domestic. 

Feme  naturae  are  those  whlch  sttU  re- 
tain their  wild  nature. 

Mansuetae  naturae,  those  ivUdi  are  tame 
by  nature. 


ANIMALIA  PIRA,  SI  FACTA  SINT 
mansiietaetexeoiiettettMline  eunt  et  redeunt, 
volant  St  revolant,  ut  eervl,  cygni,  etc.,  eo 
usque  nostra  sunt,  et  Ita  intelliguntur  quam- 
diu  habuerunt  animum  revertendi.  Wild 
animals,  if  they  be  made  tame,  and  are  m> 
customed  to  go  out  and  return,  fly  away 
and  fly  bacli.  as  stags,  swans,  etc.,  are  con- 
sidertd  tu  lidung  Id  us  so  long  as  they  have 
the  inienlioii  ol'  returning  to  us.    7  Coko,  16. 

ANIMALS  QF  A  BASE  NATURE.  Those 
animals  which,  though  they  may  be  reclaim- 
ed, are  not  such  that  at  common  law  a 
larceny  may  be  committed  of  them,  by  rea- 
son of  the  baseness  of  their  nat  ure.  Some 
animals  which  are  now  usually  tamed  come 
within  this  class,  as  dogs  and  cats;  and  oth- 
ers which,  tliough  wild  by  nature,  and  often 
reclaimed  by  art  and  industry,  cieariy  fall 
within  the  same  ru)^e,  as  bears,  foxes,  apes, 
monkeys,  f(-rrcts,  aTid  the  like.  Coke.  3d 
Inst.  109:  1  Haie.  P.  C.  511,  512;  1  Hawk. 
P.  C.  33,  §  36;  4  Bl.  Comm.  236;  2  East,  P. 
C.  614.   See  1  Wm.  Saund.  84,  note  2. 

ANIMO  (Lat.)    With  intention. 
Auhtin  is  used  in  combination  in  the  same 
manner  as  ■initnm  (q.  v.)    Thus,  oiMsiO  /if- 

rutuli,  with  intent  to  steal,  etc. 

ANIMO  ETCORPORE(LaL)  Bythemind 
and  by  the  body;  by  Intent  and  act 

ANIMUS  (Lat.  mind).  The  intention  with 
which  an  act  is  done. 

 Animus  CancellandL  An  intention  to 

destroy  or  cancel.  See  "Cancellation.** 

 Animus  Capiendi.    The  intention  tO 

take.   4  C.  Rob.  Adm.  126,  165. 

 Animus  DedicandL  The  latmitlon  of 

donating  or  dedicating.  , 

Animus  Defamandi.  The  Intention  of 
defaming. 

Animus   Derellnquendi.    The  inten- 
tion of  abandoning.  4  0.  Rob.  Adm.  21t. 
 Animus  DiffarendL  The  intention  of 

delaying. 

 Animus  Donandl.   The  lutentioii  ot 

giving. 


-Animus  Feionlco.  Feloniooa  tntenL 


Animim  FurandL  The  intention  to 
steal. 

In  order  to  constitute  larceny,  the  thief 

must  take  the  property  animn  furandi :  but 
this  is  expressed  in  the  definition  of  lar- 
ceny by  the  word  "feiontous  "  inst.  T^t"; 
Hale,  P.  C.  603:  4  Bl.  Comm.  229.  See  2 
Rnss.  Crimes.  9«:  2  Tyl.  Comm.  S72.  When 
the  tnkini:  of  p-nn.  rtv  is  lawful,  althousih  It 
may  afterwards  bo  converted  animo  furandi 
to  the  taker's  use,  it  is  not  larcenv,  Bac. 
Abr.  "Felony"  (C):  14  Johns.  (N.  Y.)  294; 
Ryan  &  M.  137.  160:  Prlneiples  of  Penal 
Law.  c.  22.  §  3.  pp.  270,  2S1. 

 Animus  Lucandi.   The  intent  to  gain 

a  profit.  S  Kent.  Comm.  S67. 

 Animua  Manendi.   Tbe  Intention  of 

retraining. 

To  acqiiire  a  domicile,  the  party  must 
have  his  abode  in  one  place,  with  the  in- 
tention of  remaining  there;  for,  without 
suA  IntentloD,  no  new  domicile  can  be 
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ANNONAE  CIVILES 


gaine,].  and  the  Old  wtU  not  be  lost 

"Domicile." 

-Animus  Morandi.  The  intention  to  re- 
or  to  delay. 

inimiM  PoMidendL  The  intention  of 


See  the  realty,  but  which  are  not  aetnally  an* 


Inimus  Quo.  The  inl(>nt  with  which. 
-  '-Animua  Recigiendi.    The  Intention  of 
recetrlBi;. 

A  man  will  acquire  no  title  to  a  thing  un- 
less he  possesses  it  with  an  intention  of 
reteiviiit;  it  for  hinistlf;  as,  if  a  thing  be 
bailed  to  a  man,  he  acquires  no  title. 

Animus  Reouperandl.  The  IntentioB 
oC  recoverlas.  Looe.  de  Jvr.  Mar.  lib.  2,  e. 
4.110. 

Animm  Reptiblleamll.  The  Intention 
to  re^nblislL 
 Animus  Restltuendl.  The  Intention  of 

rostni  -  ns 

 Animus  Revcrtendi.   The  intention  of 

leCui  uini^ 

A  man  retains  his  domicile  if  he  leaves 
It  aitiitto  nnrtindi.  3  Rawle  (Pa.)  312;  4 
BI.  Comm.  225:  2  Russ.  Crimes.  18;  Poph. 
42,  62:  4  Coke,  40.  See  "DomicUe." 

—Animus  Testandi.  An  Intention  to 
make  a  testament  or  will. 

This  is  required  to  make  a  valid  will; 
for,  whaterer  form  may  have  been  adopted, 
if  there  was  no  animm  testandi,  there  can 
be  no  will.  An  idiot,  for  example,  can  make 
ao  will,  because  he  can  haye  no  Intmition. 

ANIMUS  AO  8E  OMNE  JU8  DICIT.  It 
la  to  the  intention  that  all  law  applies. 

ANIMUS  HOMINIS  EST  ANIMA  SCRIP- 
tL  The  intention  of  the  party  is  the  soul  of 
the  Instniment  S  Balat  VI;  Pitman,  Prin. 
ft  Snr.  26. 

ANN,  or  AN  NAT.  In  Scotch  law.  Half  a 
year's  stipend,  over  and  above  what  la  ow- 
tag  tor  the  fncmnbeney,  dne  to  a  minister's 

relict,  or  child,  or  next  of  kin,  after  his  de- 
cease. Whiahaw ;  Bell,  Diet.  See  Brsk.  Inst, 
bk.  2.  tit.  10.  n  0647. 

ANNALES  (Lftt)  Annnals;  a  tlUe  for- 
merly given  to  the  Year  Books.  2  London, 

Leg.  Obs.  328. 
 In  Old  Records.  YearUogs;  cattle  of 

the  first  year.  Cowell. 

ANNALY.  In  Scotch  law.  To  alienate; 

to  convey. 

ANNATES.  In  ecclesiastical  law.  First 
fruits  paid  n'lt  of  spiritual  benefices  to  the 
pope,  being  the  value  of  one  year's  profit 

ANNEXATION  fLat,  nrl.  to.  vrrarr.  to 
bind>.    The  union  of  one  thing  to  another. 

It  rnnvt  ys  fh<  idea,  properly,  of  fastening 
a  smaller  tiling  to  a  larger;  an  incident  to 
a  prfncfpal.  It  has  been  applied  to  denote 
the  union  of  Tf^xas  to  the  United  States. 

Actual  annexation  includes  every  move- 
ment by  which  a  chattel  can  be  joined  or 
united  to  the  freehold. 

Constructive  annexation  is  the  union  of 
sndi  things  as  have  hem  holden  parcel  of 


nexed,  fixed.  f)r  fastened  to  the  freehold. 
fcJhep.  Touch.  4Gy;  Amos  &  F.  Fixt.  2.  See 
"FIxtares." 

ANNi  ET  TEMPORA.  (Lat.)  Tears  and 
terms.  An  old  title  of  the  Year  BoOks.  9 
Loudon,  Leg.  Obs.  323. 

ANNI  NU  BILES.  (Lat.  marriageable 
years).  The  age  at  which  a  girl  becomes  by 
law  lit  tor  marriage;  the  age  of  twelve. 

ANNICULUa  (Lat)  A  Child  a  year  old. 
Oaly.  Lex. 

ANNICULUS  TRECENTE8IMO  8EXA- 
gesimo  quinto  die  dicitur*  inciplente  plane 
non  exaeto  die,  quia  annum  dvlllter  nen 

ad  momenta  temporum  sed  ad  dies  nu- 
meramur.  We  call  a  child  a  year  old  on 
the  three  hundred  and  sixty-fifth  day,  when 
the  day  is  fairly  begun,  but  not  ended,  be- 
cause we  calculate  the  civil  year  not  by  mo- 
ments, but  by  days.  Dig.  60.  16.  124;  Id. 
132;   Calv.  Lex. 

ANNIENTED  (Fr.  aneantir).  Abrogated, 
or  made  nnlL  Utt  )  741. 

ANNO  DOMINI  (Lat.  the  year  of  our 
Lord;  abbreviated  A.  D.)  The  computa- 
ti>)n  of  time  from  the  incarnation  of  Jesus 
Christ 

The  .Tews  bppnn  their  computation  of 
time  from  the  creation;  the  Romans,  from 
the  building  of  Rome;  the  Mohammedans, 
from  the  Hegira,  or  flight  of  tho  prophet; 
the  Greeks  reckoned  by  Olympiads;  but 
Christians  .vfivwhere  reckon  from  the 
birth  of  Jesus  Christ 

In  a  complaint  the  year  of  the  alleged  of- 
fense mav  ho  stated  by  means  of  the  letters 
"A.  D.,"  followed  by  words  expressing  the 
year.  4  Cush.  (Mass.)  fiOfi.  l^ut  an  in- 
dictment or  complaint  wliicb  states  the  year 
of  the  rommlssfon  of  the  offense  In  figures 
only  without  pri  fixing  the  letters  "A.  D.," 
is  Insutticient.  a  Gray  (Mass.)  9L  The  let- 
ters "A.  D.."  followed  by  fmures  expressing 
the  year,  have  been  held  sufflcient  in  sev- 
eral states.  3  Vt  481;  1  O.  Greene  (Iowa) 
418;  3.5  Me.  489;  1  Bennett  A  H.  Lead.  Or. 
Cas  B12. 

AN  NONA  (Lat)  Barley;  com;  grain; 
a  yearly  contribution  of  fOod.  Of  varfons 

kind.'^,  for  support. 

Annon^  porcum,  acorns;  oh  none  f  rumen- 
turn  hordeo  admixtum,  com  and  barley 

mixed;  avvtw  panis.  bread,  without  refer- 
ence to  the  amount.  Du  Can«e;  Spelman; 
Cowell. 

The  term  is  used  in  the  old  English  law, 
and  also  fn  the  civil  law  quite  generally,  to 

denote  anything  contributed  by  one  person 
towards  the  support  of  another;  as.  fii  quia 
iiiannpln  anmnatu  (Irtlrrit.  if  any  shall  have 
given  food  to  a  slave.  Du  Cange;  Spelman. 

ANNONAE  CIVILES.  Yearly  rents  issu- 
ing out  of  certain  lands,  and  payable  to 
monasteries. 


lyui. 
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ANNOTATION  (54)  AN8WSR 


ANNOTATION.    In  civil  law. 

(1)  The  answers  of  the  prince  to  qufs- 
lions  put  to  him  by  private  persons  respect- 
ing some  doubtful  point  of  law.   Seo  "Ae- 

(2)  Summoning  an  absentee.    Dig.  1.  5. 

(3)  The  designation  of  a  place  of  depor- 
tatlOB.  Dig.  tS.  1.  8. 

ANNUA  NEC  DEDITUM   JUDEX  NON 

•eparat  Ipse.  Even  the  judge  divides  not  an- 
nuities or  debt  8  Coke,  52.  See  Story,  Bq. 
Jnr.  li       517;  1  Sidk.  86.  65. 

ANNUA  PENSIONS.  Set  De  Annua 
Pension*.** 

ANNUAL  ASSAY.  An  annual  trial  of  the 
gold  and  sliver  coin  of  the  United  States, 
to  ascertain  wtietber  the  standard  fineness 
and  weight  of  tbe  ct^nage  is  maintained. 

ANNUAL  PENSION.  In  Sootdi  law.  An- 
nual rent  or  profit. 

ANNUAL  RENT.    In  Scotch  law.  Intei^ 

To  avoid  the  law  against  taking  Interest, 
a  yearly  rent  was  purchased,  hence  the  term 
came  to  signify  interest.  BsU*  Diet;  Pater- 
son,  Comp.  §§  I'J,  265. 

ANNUITIES  OF  TIEND8.  In  Scotch  law. 
Annnftles  of  ttthes. 

Tho  yearly  tax  or  allowanco  to  the  crown 

on  tlthe.s  not  set  apart  for  pious  uaos. 

ANNUITY  (LaL  annuu9,  yearly).  A  year- 
ly sum  stiiralated  to  be  paid  to  another  in 

fee,  or  for  life,  or  years,  and  chargeable 
only  on  the  person  of  tho  grantor.  Co. 
Litt.  144b;  2  Bl.  Comm.  40;  Lumlsy,  Ann. 
1;  5  Mart.  (La.)  312;  Dav.  Ir.  14. 

An  annuity  is  different  from  a  rent  charge, 
with  which  it  is  sometimes  confounded, — 
the  annuity  being  chargeable  on  the  person 
merely,  and  so  far  personalty,  while  a  rent 
charge  Is  somethinp;  roservpil  out  of  realty, 
or  fixed  !is  a  burden  upon  the  estate  in  land. 
2  Sharswoori,  BL  Comm.  40;  Rolle,  Abr.  226; 
10  Watts  (Pa.)  127.  An  annuity  in  fee  is 
said  to  be  a  personal  fee;  fbr,  though  trans- 
nil.sRible,  as  Is  real  estate  of  Inheritance 
(Amb.  782),  liable  to  forfeiture  as  a  here- 
ditament (7  Coke,  34a),  and  not  constitut- 
ing assets  In  the  hands  of  an  executor,  it 
lacks  some  other  characteristics  of  realty. 
The  husband  is  not  entitled  to  curtesy,  nor 
the  wife  to  dower,  in  an  annuity.  Co.  Litt. 
SSa.  Tt  cannot  be  conveyed  by  way  of  use 
(2  Wlls.  224),  is  not  within  the  statute  of 
frauds,  and  may  he  bequeathed  and  assign- 
ed as  personal  estate  (2  Vcs.  Sr.  70:  4  Bam. 
ft  A  59:  Roscoe.  Real  Actions,  86, 68;  3  Kent, 
Comm.  460). 

ANNUITY  TAX.   An  impost  levied  an 

nuaily  in  Scotland  for  the  maintenance  of 
the  ministers  of  religion.  Abolished  88  & 
84  Vict  c.  87. 

ANNULU8  (Lat.)   In  old  English  law. 

A  ring;  the  ring  of  a  door.  Per  haspam  vel 
mnulum  hostii  exterioris,  by  the  hasp  or 


ring  of  the  outer  door.  Fleta,  lib.  8,  c.  15, 

§  5. 

ANNULUS  ET  BACULUS  (Lat.  ring  and 
Staff).  The  investiture  of  a  bishop  was  per 
annulum  et  baculum,  by  the  prince's  deliver- 
ing to  the  prelate  a  ring  and  pastoral  staff, 
or  cro/.ier.  1  Sharswood,  BL  Oomm.  878; 
Spelman. 

ANNUMpDlEM,  ET  VASTUM.  See  "Year, 
Day,  and  Waste." 

ANNUS  (Lat.)  In  civil  and  old  English 
law.  A  year;  the  period  of  three  hundred 
and  sixty-five  days.  Dig.  40.  7.  4.  5;  Brao* 
ton,  foL  859.  See  *nrear.** 

ANNUS  DELIBERANDI  (Lat)  lu  Scotch 
law.  A  year  of  deliberating;  a  year  to  de- 
liberate. The  year  allowed  by  law  to  the 
-heir  to  deliberate  whether  he  will  enter 
and  represent  his  anreptor.  Tt  commences 
on  the  death  of  the  ancestor,  unless  in  the 
case  of  a  posthnmous  heir,  whan  the  year 
runs  from  his  birth.  Bell,  Diet 

ANNUS.  DIE8,  ET  VASTUM.  See  Tear, 

Day,  and  Waste." 

ANNUS  EST  MORA  MOTUS  QUO  SUUM 
planets  pervelat  eireulum.    A  year  is  the 

duration  of  the  motion  by  which  a  planet 
revolves  through  its  orbiL  Dig.  40.  7.  4. 
6;  OalT.  iM.;  Braeton,  869b. 

ANNUS  LUCTUS  (Lat.)  The  year  of 
mourning.    Code,  .').  9.  2. 

It  was  a  rule  among  the  Romans,  and  also 
the  Danes  and  Saxons,  that  the  widows 

should  not  marry  infra  annum  htctus  (with- 
in tho  year  of  mourning).  1  Sharswood,  Bl. 
Comm.  467. 

ANNUS  UTILIS.  A  year  made  up  of 
available  or  serviceable  daja  Brissonlna; 

Calv.  Lex. 

ANNUUS  REDITUS  (or  REDDITU8).  A 
yearly    rent:    annuity.    2    Sharswood,  BL 

Comm.  41:  Re.^.  Orig.  158b. 

ANONYMOUS.  Without  name.  Books 
published  without  tbe  name  of  the  author 
are  said  to  be  anonymous.  Cases  in  the 
reports  of  which  the  names  of  the  parties 
are  not  given  are  said  to  be  anonymous. 

ANSEL,  ANSUL,  or  AUNCEL.   Tn  old 

English  law.  An  ancient  mode  of  'V'  irhing 
by  hanging  scales  ^r  hooks  at  either  end 
of  a  beam  or  staff,  which,  being  lifted  with 
one's  finger  or  hand  by  the  middle,  showed 
the  equality  or  difference  between  the 
weipcht  at  one  end  and  the  thing  Wfldghed  at 
the  other.  Termes  de  la  Ley,  66. 

ANSWER. 

 In    Equity    Pleading.    A  defense  in 

writing,  made  by  a  defendant  to  the  charges 
contained  in  a  bill  or  information  filed  by 
the  plaltttlfP.  against  him  In  a  court  of  equity. 

 In  Code  Pleading.   The  defsndanVt 

i  pleading  in  any  civil  acUon. 
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ANTAPOCHA  (Sb)  APATI8ATIO 


 In  Practice.    The  statement  of  a  "Wit; 

ness  in  re^^ponse  to  a  question. 

ANTAPOCHA  (Lat.)  An  Instrument  by 
which  the  debtor  acknowledges  the  debt 
doe  the  creditor,  and  biada  liimselL  A  copy 
«f  tiM  apocha,  signed  by  ib«  {Ubbait,  and  da- 
Svared  to  tha  creditor.  Gklv.  Las. 

ANTE  EXHIBITIONEM  BILLAE.  Before 
the  ezUbltkm  of  the  bill;  before  suit  be- 

gnin. 

ANTE  FACTUM,  or  ANTE  GESTUM. 
Done  bf'foro.  a  Roman  law  term  tor  a  pre- 
vious act.  or  thing  done  before. 

ANTE  JURAMENTUM,  or  JURAMEN- 
tum  calumniae  (Lat.)  The  oath  formerly 
r«'*juiied  of  the  parties  previous  to  a  suit. — 
of  the  platatifC  that  he  would  prosecute, 
and  of  the  defendant  that  ha  waa  innocent. 
Jaiooli;  WhMiaw. 

ANTE  LITEM  MOTAM.  Before  suit 
brought 

ANTECESSOR.    An  ancestor  (g.  v.) 

ANTEDATE.  To  put  a  date  to  an  in 
stnunent  of  a  ttma  before  the  time  It  was 
written. 

ANTENATi  (Lat  born  before).  Those 
bom  in  a  country  before  a  change  in  its 
poHtfeal  oondltlon  each  as  to  affect  their 
allefi:fance. 

The  rorrelative  term  is  imsttiati. 

 In  the  United  States.    It  ordinarily 

denotes  those  bom  in  this  country  prior  to 
the  Declaration  of  Independence.  See  7 
Wheat.  (T^  S.)  535. 

 In    England.   It  ordinarily  denotes 

those  bom  before  the  nnkm  with  Scotland. 

ANTENUPTIAL.  Before  marriage;  be- 

torf  marriage,  with  a  view  to  entering  in- 

t(i  marriage. 

ANTI  MANIFESTO.  The  declaration  of 
the  reasons  whir  h  one  of  the  belligerents 
publishes,  to  show  that  the  war  as  to  him 
Is  defensiTC.  Wolfflus,  S  1187. 

ANTICHRESIS  (I.at.)  In  civil  law.  An 
apn't-mont  by  which  the  debtor  gives  to  the 
creditor  the  income  from  the  property  which 
he  has  pledged.  In  lieu  of  the  Interest  on 
bis  debt.    Ouyot,  Rep.  ITnlv. 

It  is  analogous  to  the  Welsh  mortgage  of 
tta  common  law.  In  the  French  law,  if  the 
Income  was  more  than  the  interest*  the 
debtor  was  entitled  to  demand  an  account 
of  the  Income,  and  might  claim  any  excess. 
ClT.  Code  La.  art.  2085.  See  Dig.  20.  1.  11; 
M.  VL  7.  1;  Ooda.  8.  28.  1;  11  Pet.  (U.  8.) 
361;  1  Kant,  Comm.  187. 

ANTICIPATION  fLat.  ante,  before,  caperc, 
to  take).  The  act  of  doing  or  taking  a 
thing  before  its  proper  time. 

In  deeds  of  trust  there  is  frequently  a 
provision  that  the  income  of  the. estate  shall 
be  paid  by  the  trustee  as  it  shall  accrue,  and 
not  by  way  of  anticipation.    A  payment 


made  contrary  to  such  proyision  would  not 
be  considered  as  a  discbarge  of  the  trustee. 

ANTIGRAPH.    A  copy. 

ANTIGRAPHUS.  In  the  Roman  law. 
An  (>i!!f  cr  whose  duty  it  was  to  keep  an  eye 
over  the  money  which  the  tax  gatherera 
collected  for  the  use  of  the  state. 

A  controller  or  supervlsoii  of  public  muof 
eys. 

ANTINOMIA.  In  Roman  law.  A  real  or 
apparent  eontradtctton  or  Inconsistency  in 

the  laws.    Merlin,  Rcpert. 

It  ia  sometimes  used  as  an  JSngiish  word, 
and  spelled  "Antinomy." 

ANTIQUA  CU8TUMA  (Law  Lat  nadant 

custom).  The  duty  due  upon  wool,  wOOl* 
fells,  and  leather,  under  St.  3  Edw.  I. 

The  distinction  between  antiqua  and  noea 
GMtuvM  arose  upon  the  imposition  of  a 
new  and  Increased  duty  upon  the  same  ar* 
t fries,  by  the  king,"  in  the  twenty-second 
year  of  his  reign.  Bac.  Abr.  "Smuggliiig" 
(CI). 

ANTIQUA  STATUTA.  English  stattttea 
from  the  time  of  Richard  I.  to  Bdward  IIL 

ANTIQUARE.  In  the  Romaic  law.  To 
restore  a  former  law  or  practice;  to  re- 
ject or  vote  against  a  new  law;  to  prefer 
the  old  law.  Those  who  voted  against  a 
proposed  law  wrote  on  their  ballots  the  to^ 
ter  "A."  the  iniUal  of  oaliffao^  I  am  tor  the 
old  law.'  CalT.  Lev. 

ANTIQUUIVI  DOIVIINICUM.  In  old  Eng- 
lish law.  Ancient  demesne,  contrasted  with 
novum  periiuisitwnt  new  purchase  or  ao> 
auest  Fleta,  lib.  8,  c  71,  S  16. 

ANTITHETARIUS.   In  old  SnglUh  law. 

A  man  who  endeavors  to  dipcharge  himself 
of  the  (  rime  of  which  he  is  accused,  by  re- 
torting tlic  charge  on  the  accuser.  Ho  dif- 
fers from  an  approver  in  this,  that  the  lat- 
ter does  not  charge  the  accuser,  but  others. 
Jacob. 

ANTRUSTIO,  or  AMTRUSTIO.  In  early 
feudal  law.  A  confidential  vassal.  A  term 
applied  to  the  followers  of  the  ancient  Qer- 
pian  chiefs,  and  of  the  Idngs  and  counts  of 
the  Franka.  Spelmaa. 

ANUELS  LIVRE8  (Law  Fr.)  The  Tear 

Books  I';   '-^  Ki'iham. 

APANAGE.  In  French  law.  A  portion 
set  apatl  for  the  use  and  support  of  the 
younger  ones,  upon  coiulitlon,  however,  that 
it  should  revert,  upon  failure  of  male  issue, 
to  his  original  donor  and  his  heirs.  Spel* 
man. 

APARTIWENT.  A  part  of  a  house  occu- 
pied by  a  person,  while  the  rest  Is  occupied 
by  another,  or  others.  7  Man.  &  O.  95;  6 
Mod.  214;  Woodfall,  Landl.  &  Ten.  178.  As 
to  what  la  not  an  apartment,  see  10  Fl<^ 
(Mase.)  888. 

I    APATiSATio.  An  agreement  or  com- 

[pact.   Du  Cange. 
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APBRTA  BBBVIA.  (56)  APPARENT  MATURITY 


APERTA  BREVIA.    Open,  unsealed  writs. 

APERTUM  FACTUM.    An  overt  act. 

APERTURA  TE8TAMENTI.  A  form  of 
proving  a  will.  In  the  civfl  law.  by  the  wlt- 

ncsst'S  ai  kn(iwli'(lt;iiif^  bt-fiKc  a  iiiai;i.strate 
their  having  soahnl  it.    1  Williams,  Ex'rs,  329. 

APEX  JURIS  (Lai.  the  summit  of  the 
law).   A  mle  of  law  of  extreme  refinement. 

A  term  nsed  to  lU'not.'  a  .strii  ter  appliration 
of  tlie  rules  of  law  than  i.s  inilif  uted  by  the 
phrase  summum  }U8.  2  ("aines  (N.  Y.)  117; 
2  Story  (U.  S.)  143;  5  Conn.  334;  2  Pars. 
Notea  &  Bills,  c.  25.  3  11-  See,  also.  Co.  Lltt. 
8046;  Wlnsate.  Max.  19. 

APICES  JURIS  NON  SUNT  JURA.  Legal 

niceties  are  not  laws.  Co.  Lltt.  304;  3 
Scott,  773;  10  Coke.  126;  Broom.  Leg.  Max. 
142.  See  "Apex  Jurla." 

APICES  LITIGANDI  (Lat)    Sul»tlettefl  of 

law;  extreme  techniealltles. 

APOCAE  (Lat)  A  writing  acluiowledg- 
ing  payments;  acquittance. 

It  difTers  from  "acceptilation"  in  this,  that 
accepUlation  imports  a  complete  discharge 
of  the  farmer  obligation,  whether  payment 

be  made  or  not ;  (iiiocha,  discharge  only  up- 
on payiiu  nt  bt  in^  made.    Calv.  Le.x. 

APOCHAE  ONERATORIAE  (Law  Lat.) 
In  old  (ommercial  law.  Bills  of  lading. 
Caaaregis,  disc,  l,  note  111;  Id.  disc  10,  note 
26;  Id.  disc.  25.  note  5. 

APOCRISARIUS  (Lat.)  In  civil  law.  A 
messenger;  an  ambassador. 

Applied  to  legates  or  messengers,  as  they 
carried  the  messages  of  fhe^  principal*. 
They  performed  several  duties  distinct  In 
character,  but  generally  pertaining  to  eccle- 
siastical allBln. 

A  messenger  sent  to  transact  eccleslas 
tical  business,  and  report  to  his  superior; 
an  ofTi*  er  who  had  charpe  of  the  treasury 
of  a  monui^tic  edifice;  an  officer  who  took 
charge  of  opening  and  closing  the  doors. 
Dii  range;  Spelman;  Calv.  Lex. 

'Apocri.sfirivs  cancellarius,  an  officer  who 
took  rhaiKe  of  the  foyal  Seal,  and  signed 
royal  despatches. 

Called,  also.  »eeretariV9  eotuaiarius  (from 
his  giving  advice) ;  ri  fn-fntlnriuit ;  a  coi^ 
siliiM  (from  his  acting  as  counsellor);  a  re- 
9pon9i$t  or  retpomtaUt, 

APOGRAPH  A.   In  cItII  law.   An  eocami 

nation  and  enumeration  of  things  possess- 

eii ;  an  Inventory.    Calv.  Lex. 

APOSTASY.    The  total   rentiiK  iation  of 
Christianity,  by  embracing  either  a  false 
religion,  or  no  religion  at  all.    This  offense  i 
can  only  take  place  in  such  as  have  once 
professed  Christianity.  4  Bl.  Comm.  4S. 

APOSTATA.  In  civil  and  old  Kngllsh  law. 

An  apostate.    Code  L  7;  Reg.  Orivr.  Tib. 

APOSTATA  CAPIENDO.  An  obsolete 
English  writ  which  Issued  against  an  apos- 


tate, or  one  who  had  violated  the  rules  of 
his  religious  order.  It  was  addressed  to 
the  sheriff,  and  commanded  him  to  deliver 
the  defendant  into  the  custody  of  the  abbot 
or  prior.  Rec.  Orig.  71.  267;  Jacob;  Whar- 
ton. 

APOSTILLE,  or  APP08TILLE  (Law  Fr.) 
An  addition;  note  or  observation.  Kelham. 
A  marginal  note.  Rich.  Diet 

APOSTLES.  Brief  letters  of  dismissal 
granted  to  a  party  who  takea  an  appeal 
from  the  decision  of  an  Bnglfsh  court  of 

a  lmlralty,  stating  the  ra.se.  ami  1  <  larlng 
that  the  record  will  be  transmitted.  2 
Blown.  Civ.  ft  Adm.  Law   i::s;  Dig.  49.  6. 

This  term  was  used  in  the  civil  law.  It 
is  derived  from  aposlolis,  a  Creek  word, 
whif  h  Himiitii  s  "one  .^ent."  l>e<  aiisi'  ilie 
Judge  from  whose  sentence  an  appeal  was 
made  sent  to  the  superior  judge  these  let- 
ters of  dismission,  or  apostles.  Merlin, 
ReperL  mot  "Apotres;"  i  Pars.  Mar.  Law, 
746;  1  Blatchf.  (U.  &)  662. 

APOSTOLI.   In  civil  law.   CerUftcates  of 

the  inferior  Judge  from  whom  a  cause  is 
removed,  directed  to  the  superior.    Dig.  49. 
•;.    See  "Apostles." 
Those  sent  as  messengers.  Spclman. 

APOSTOLUS.  A  messenger;  an  ambas- 
sador, legate,  or  nuncio.  Spelman. 

APOTHECA.  In  the  civil  law.  A  re- 
pository: a  plaee  of  deposit,  SS  Of  WlUS,  <^ 

l)Ooks,  etc.    Calv.  Lex. 

j  APPARATOR  (Law  Lat.)  One  who 
furnishes  or  provides.  A  sheriff  was  for^ 
merly  styled  in  England  apparator  comita- 
tits,  as  having  charge  of  certain  county  ai^ 
rangements  and  expenditures.  GoweU. 

APPARENT  DANGER.   That  degree  of 

peril  of  death  or  l'K'iiI  Ixjdfly  harm  which 
will  Justify  the  Killing  ol  an  assailant  in 
self-defense.  The  danger  need  not  be  real, 
but  must  be  sufficient  to  cause  a  reasonably 
prudent  and  courageous  man  to  beUere  him* 
self  in  immlnmit  perIL 

APPARENT  DEFECTS.  In  a  thing  sold, 
those  which  can  be  discovered  by  simple  in- 
apectlon.  Code  La.  art  2497. 

APPARENT  (or  CONTINUOUS)  BASE- 

ment.  One  depending  on  some  artificial 
structure  or  natural  formation  permanent 
in  character  and  obvious.  One  which  is  at 
all  times  known  to  the  owner  of  the  sub- 
servient tenement  by  apparent  signs.  18 
N.  J.  Bq.  262;  1  HUTl.  ft  N.  91«. 

APPARENT  HEIR.  One  whose  right  of 
inheritance  is  Indefeasible,  provided  he  out- 
live the  ancestor.  2  Bl.  Comm.  208. 

 In  Scotch  Law.   One  who  Is  entitled  to 

enter  heir  to  a  deceased  ancestor,  before 
actual  entry.  Brafc.  Inst  bk.  8,  tit  8.  I  64 

APPARENT  MATURITY.  Of  a  negotia- 
ble instnnnent.  The  time  WllMI,  by  its  taCB, 

it  will  fall  due. 
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APPARITIO 


(ST) 


APPELLBB 


APPARITIO.  An  i^peftrance. 

APPARITOR   (Lat.)    An  officer  or  mes 
seager  employed  to  serve  the  process  of  the 
spiritual  courts  in  Bnglaod.  and  sammon 

offenders.  Cowell. 

APPARLEMENT.  In  uh)  English  law. 
ReMnbUmce;  likelihood;  as  upparlemeut  of 
m.  St  2  RtdL  n.  St  1,  c.  Oowell. 

APPARURA  (Lat.^  In  old  BngllBh  law. 
Furniture  or  impIemeDta. 

Carucariae  oj^pctnura^  vHough  tackle.  Oow- 
ell; Jacob. 

APPEAL  (Fr.  appeler,  to  call). 

In  Practice.  The  removal  of  a  cause 
from  a  court  of  inferior  to  one  of  superior 
JuriadlcUon,  tor  Uie  purpose  of  obtaining  a 
review  and  retrial.  Blleworth,  C.  J.,  3 
Dall.  (U.  S.)  321;  7  Cranch  (tl.  S.)  110; 
10  Pet  (U.  S.)  205;  14  Mass.  414;  1  Serg. 
A  R  (Pa.)  78:  1  Bin.  (Pa.)  219;  8  Bin. 
<Pa.)  48. 

It  is  sometimes  used  as  meaning  generally 
the  removal  of  a  <  au.^c  to  a  hii-'her  c  ourt 
(4  N.  J.  Bq.  137).  and  in  this  sense  it  in- 
«hidea  writ  of  error  (1  IlL  884). 

It  is  a  clvlMaw  proceeding  in  its  origin, 
and  differs  from  a  writ  of  error  in  this, 
that  It  subjects  both  the  law  and  the  facts 
to  a  roTiew  and  a  retrial,  while  a  writ  of 
error  la  a  common-law  proceaa  whldi  re- 
moves matter  of  law  only  for  re-ezamliia- 
Uon.    7  Cranch  (U.  S.)  111. 

On  an  appeal,  the  whole  case  is  examined 
and  tried,  as  if  it  had  not  been  tried  before; 
while  on  a  writ  of  error,  the  matters  of  law 
mert'ly  nr.-  examint  d.  and  judgm«>nt  revers- 
ed if  any  errors  have  been  committed. 
Dane.  Abr.  "Appeal."  The  word  Is  need  In 
the  sense  here  given  both  in  chancery  and 
in  common-law  practice  Md.  282:  2<t  How. 
(U.  S.l  198).  and  in  crimiiuii  as  well  as  in 
ciTll  law  (9  Ind.  569;  6  Fla.  679);  and  in 
many  states  the  writ  of  error  has  been  abol- 
ish- I.  and  app'^  al  ('stal)lishert  as  the  ordinary 
method  of  review  in  all  cases,  the  scope  of 
the  review  varying  in  the  different  states. 

 In  Old  Criminal  Practice.    A  formal 

accusation  made  by  (»ne  private  person 
acalnst  another  of  having  committed  some 
heinous  crime.   4  BL  Comm.  312. 

•  ■■  In  i-egislation.  The  act  by  which  a 
member  of  a  legislative  l)ody  who  questions 
the  correctness  of  a  decision  of  the  presirt- 
lac  officer,  or  "chair."  procures  a  TotB  of 
the  body  upon  the  decision. 

APPEARANCE.  In  practice.  A  coming 
taito  conrt  as  party  to  a  stitt,  whether  as 
plaintiff  or  defendant. 

The  formal  proceeding  by  which  a  defend- 
ast  rabnlta  Umaelt  to  the  Jurisdiction  of 
the  court. 

•*  'Appearance*  in  the  law  has  several 
sigriifl<  atioiis,  and  the  word  mu.st  always 
be  understood  in  reference  to  the  particular 
or  subject-matter  to  which  It  re-  \ 
In  some  cases  it  means  to  appear  In  ] 
person;  In  others,  by  attorney.  Sometimo.s 
an  obligation  to  appear  can  only  be  satisfied 
hj  aciaaUy  conUns  Into  court,  while  in 


others  It  will  bo  sulllelent  to  put  In  special 
bail,  or  enter  an  appearance  in  the  common 
rule  book.  In  one  case  it  may  be  necessary 
for  the  party  to  appear  on  the  specified  day, 
while  in  another  It  will  be  sufficient  if  done 

within  fen  or  twenty  days  tlu  reafter.  The 
purpose  or  end  to  be  answered  by  the  ap- 
pearance is  also  important.  In  most,  it  not 
all,  cases  where  a  party  is  bound  to  a  per- 
sonal appearance  in  court  to  answer  any 
charui'  action  against  liiiii,  iie  niii.^t  not 
only  appear,  but  must  remain  in  court  un- 
til discharged  by  due  course  of  law.  and 
how  long  he  must  attend  depends  on  the 
nature  of  the  proceedings  and  the  course 
and  practice  of  the  court"  18  Wend.  (N. 
Y.)  459. 

It  may  be  of  the  following  kinds: 

(1)  Compul.sory.  That  which  takes  place 
in  consequence  of  the  service  of  process. 

(2)  Voluntary.  That  which  Is  made  in  an- 
swer to  a  subpoena  or  snninions.  Without 
process.    1  Barb.  Cb.  (N.  Y.)  77. 

(8)  General.  A  simple  and  absolute  sub- 
mission to  the  jurisdiction  of  the  court 

( 4 )  Special.  That  which  is  made  for  eer^ 
tain  purposes  only,  and  does  not  extend  to 
all  the  purposes  of  the  suit. 

(5)  Conditional.  One  wliich  is  coupled 
with  conditions  as  to  its  becoming  general. 

(6)  De  bene  este.  One  which  is  to  remain 
an  appearance,  except  in  a  certain  event 
See  "De  Bene  Es.se." 

(7)  Gratis.  One  made  before  the  party 
has  been  legally  notlfled  to  appear. 

(8)  Optional.  One  made  where  the  party 
is  not  under  any  obligation  to  appear,  but 
does  so  to  save  bis  rights.  It  occurs  in 
chancery  practice,  especially  in  England. 

(9)  Subsequent.  An  appearance  by  the  de- 
fendant after  one  has  already  been  entered 
for  him  by  the  plaintiff.  See  Daniell.  Ch. 
Pr. 

APPEARANCB  DAY.  The  day  on  which 
an  appearance  Is  reauirad. 

APPEARAND  HEIR.  An  apparent  heir 

(q.  V.) 

APPEL  (Law  Fr.;  Law  Lat,  appellum).  In 
old  English  law.  An  appeaL  Britt  c.  22. 

See  ".Xpneal." 

APPELLANT.  In  practice.  He  who 
makes  an  appeal  from  one  Jurisdiction  to 

another. 

APPELLATE.  In  practice.  P-rtainlns 
to  appeals;  having  cognhmnee  Of  ai)poal8. 

APPELtATE  JURISDICTION.  In  prac- 
tice. The  Jurisdiction  which  a  superior 
court  has  to  rehear  causes  which  have  been 
tried  in  Inferior  courts.  See  "Jurisdiction." 

APPELLATIO  (Lat)   An  appeal. 

APPELLE  (Law  Ft.)   In  Old  pracUeo. 

The  party  accused  by  the  process  Of  appeal. 

Rritt.  c.  23.    See  ".\ppeal." 

APPELLEE.  In  practice.  The  party  in 
a  cause  against  whom  an  appeal  has  been 
taken. 
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APPELLO  (Lat.)    In  the  c  ivil  law     I  ap- 1 
peal.    The  form  of  making  an  appeal  apud 
acta.  D18.49. 1.  S. 

APPELLOR.   A  criminal  who  accuses  his 
accomplices;  one  who  challenges  a  J>iry. 

APPELLOUR  (Law  Fr.)  In  old  practice. 
The  party  who  brought  an  appeal;  the 
plaintiff  in  an  appeal.  Brltt  c.  SS. 

APPENDANT  (Lat  </</.  to.  pemlrrc.  to 
hang).  Annexed  or  belonging  to  aomething 
superior ;  an  Incorporeal  inheritance  belong- 
ing to  another  inheritance. 

Appendant  in  deeds  Includes  nothing 
which  Is  substantial  corporeal  proper^,  ea- 
pable  of  passing  by  feoffniont  and  livery  of 
seisin.  Co.  Litt.  121;  4  Coke,  86;  8  Barn, 
ft  C.  150;  6  Blng.  150.  A  matter  appendant 
must  arise  by  prescription,  while  a  matter 
appurtenant  majr  be  created  at  any  time. 
t  Vlner,  Abr.  694;  S  Kent,  Cknnm.  404. 

APPENDITIA  (Lat.  u]>i)f:n(hrf,  to  hang 
at  or  on).  The  appendages  or  pertinances 
of  an  estate;  the  ^wurtemaneea  to  »  dweU- 
ing.  etc.:  thus,  penthouses  are  the  appendi- 

tia  dovivs. 

APPENSURA.  Payment  of  money  by 
weight  Instead  of  by  count  CtowelL 

APPERTINANCB8.  An  old  form  of  ap- 
purtenances (ff.  9.)  Cknrell. 

APPLiCARE  (Lat.)   In  Old  BngUsh  law. 
To  fasten  to;  to  moor  (a  Tesoel). 
AndMitly  rendered,  "to  apply."  Hale  de 

Jure  Mar.  par.  2,  c.  3.  This  sense  of  the 
word  seems  to  have  been  derived  from  the 
clTlllaw.  Dig.1.8.  K. 

APPLICATIO  EST  VITA  REQULAE. 
Application  is  the  life  of  a  rule,  t  Bulat  79. 

APPLICATION  (Lat.  applicare).    TbB  »Ct 
of  making  a  request  for  something. 
A  written  roQuest. 

The  nso  or  dispn.sition  tnad^  of  a  chin:.:. 
In  Insurance.   The  preliminaiy  state- 
ment made  by  a  party  applying  for  an  in- 
Suranop  on  life,  or  atjainfst  Are. 

 Of  Purchase  Money.  The  use  or  dis- 
position made  of  the  funds  received  by  a 
trustee  on  a  sale  of  real  estate  held  under 
the  trust 

Of  Payment  See  "Approprlatton." 

APPOINTEE.  A  person  who  is  iMWOlnted 

or  selected  for  a  particular  purpose;  as,  the 
appointee  under  a  power  is  the  person  who 
is  to  recelre  the  benefit  of  the  trust  of 

power. 

APPOINTMENT.  The  designation  of  a 
person,  by  the  person  or  persons  having 

authority  therefor,  to  discharge  the  duties 
of  some  office  or  trust. 
As  distinguished  from  an  election,  it  seems 

that  an  appointment  is  generally  made  by  one 
person,  or  a  limited  number  acting  with  dele- 
KHtr  ii  powers,  while  an  election  Is  made  by 
all  of  a  class. 


Thf  word  is  sometimes  used  in  a  sense 
qiiiie  akin  to  this,  and  apparently  derived 
from  it  as  denoting  the  right  or  privilege 
conferred  by  au  appointment.  Thus*  the 
act  of  anthmlxlng  a  man  to  print  the  laws 
of  the  United  States  by  authority,  and  the 
right  thereby  conveyed,  are  considered  such 
an  appointment,  but  the  right  is  not  an  of> 
flee.  17  Serg.  &  R.  (Pa.)  29.  233.  And  see 
8  Serg.  ft  R.  (Pa.)  157;  Cooper,  Just.  599, 
604. 

The  exercise  of  a  right  to  designate  the 
person  or  persons  who  are  to  take  tb0  ue 
of  real  estate.  2  Washb.  Real  Prop.  SOS. 

APPOINTOR.  One  authorized  by  the 
donor,  under  the  statute  of  uses,  to  execute 
a  power.  2  Boar,  Inst  note  1SS3.  Also  call- 
ed "donee." 

APPORT  (Law  Fr.)  In  old  English  law. 
Tax;  tallage;  tribute;  ImposlUon:  payment; 
(diarge;  eoEpenses.  Kdham. 

APPORTIONIVIENT.  The  division  or  dis- 
tribution of  a  subject-matter  in  proportion- 
ate parts.  Oo.  LItt  147;  1  Swaast  S7, 
note;  l  Story,  Eq.  Jur.  47.'ia. 

■  Of  Contracts.  The  allowance,  in  case 
of  the  partial  performance  of  a  contract  of 
a  proportionate  part  of  what  tlie  party 
would  have  recelTed  as  a'recompensQ  for 
the  entire  performance  of  the  contract. 

 Of    Incumbrances.    Determining  the 

amounts  which  each  of  several  parties  in- 
terested in  an  estate  shall  pay  towards  the 
removal  or  in  support  of  tiie  lundrn  of  an  in- 
cumbrance. 

■  ■  Of  Rent  The  allotment  of  their 
shares  In  a  rent  to  each  of  several  parties 
owning  It. 

The  determination  of  the  amount  of  rent 
to  be  paid  when  the  tenancy  Is  tennlnatad 
at  some  period  other  than  one  of  the  reg;a- 
lar  Intervals  for  the  payment  of  rent. 

 Of  Corporate  Shares.    The  distritiu 

tlon  pro  rata  among  the  shareholders  when 
there  has  been  an  oversubscription. 

 Of  an  Annuity.    Pro  rata  allowance 

for  part  of  a  year;  not  allowed  at  common 
law,  but  allowed  as  to  some  classes  1^  11 
GeOb  n. 

 Of  Representatives.  The  fixing  of  the 

number  of  reprc; nitativcs  in  coneress  al- 
lowed to  each  state,  made  on  the  basis  of 
popttlstlon  as  shown  by  each  United  StaieB 

census.    Ponst   r.      art.  1.  §  2. 

APPORTUM.  In  old  Bnglish  law.  The 
revenue,  profit,  or  emolument  Which  a  thins 

brings  to  the  own  r.  roninionly  applied  to 
a  corody  or  pension.  Hiount. 

APPOSAL  OF  SHERIFFS.  In  Bngllsh 
law.  The  charging  them  with  money  re- 
ceived upon  account  of  the  exchequer.  22 
ft  28  Gar.  IL;  CoweiL 

APP08ER.  In  Bngltsh  law.  An  officer 

of  the  exchpqner.  whose  duty  it  was  to  ex- 
amine the  slier! ffs  In  regard  to  their  ac- 
counts handed  in  to  the  exchequer.    He  was 

also  calh'd  the  "foreign  apposer." 

APPOSTILtE.   In  French  Uw.   An  addi- 
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tion  or  annotation  made  In  fli6  OUUrglll  of  ft 

writing.    Merlin.  Ilepert 

APPRAISEMENT.  A  JuBt  valuaUon  ot 
property. 

A  valuation  under  public  anthority  as  of 
the  Koods  of  a  decedent,  or  of  property  taken  , 
tor  public  use. 
Appraisal  for  taxAtion  is  called  "asaesa 
(Q.  V.} 


APPRAISER.  In  practice.  A  penom  ap- 
pointed by  rom potent  authority  to  fflyprtlit 

or  value  Kood.s  or  real  estate. 

APPREHENStO  (I^t.)    In  the  civU  and 
oid  BngUah  law.   A  taking  hold  of  a  paraon 
or  thing:  apprehension;  the  salsara  or 
tnre  of  a  person.   Calv.  Lex. 

One  of  the  varieti*  s  or  subordinate  foims 
Of  occupatio,  or  the  mode  of  acquiring  title 
to  things  not  belonging  to  any  oaei.  Fleta 
applies  it  to  the  finding  of  things  on  the  sea- 
shore    FleU.  lib.  3.  c.  2.  9  5. 

APPREHENSION. 

■■■■  In  Practice.   The  capture  or  arreat  oC 
ft  person  on  a  criminal  charge. 
Tke  term  '^pprcAienslon''  Is  applied  to 

criminal  cases,  and  "arrest"  to  civil  cases; 
as.  one  having  authority  may  arrest  on  clTll 
process,  and  apprehend  on  a  crlminftl  wftz^ 
rant.   See  "Arrest." 

"  In  the  Civil  Law.  A  physical  or  cor- 
poral act  (corpws)  on  the  part  of  one  who 
intends  to  acquire  possession  of  a  thing,  by 
which  he  brings  himself  Into  sneh  a  rela- 
tion to  the  thing  that  he  may  subject  It  to 
his  exclusive  control,  or  by  which  he  ob- 
tains the  physical  ability  to  exercise  his 
power  over  the  thing  whenever  he  pleases. 
One  of  tile  raqntsttes  to  the  acquisition  of 
judicial  possession,  and  by  which,  when  ac- 
companied by  intention  (animut),  posses- 
sion is  aeqiidrsd.  Mft^k^  Olr.  Lftw»  ffi 
148-2r,o. 

APPRENDRE.    See  "A  Prendre." 

APPRENTICE.  A  person  bound  in  due 
form  of  law  to  a  master,  to  learn  from  him 
his  art.  trade,  or  business,  and  to  serve  him 
during  the  time  of  his  apprenticeship.  1  Bl. 
Ooaim.  4S6;  S  Keat  Comm.  211;  S  Rawle 
(PHU)  307:  fil  N.  Y.  274.  A  mere  agreement 
hf  a  father  that  his  son  should  work  for 
three  years  for  wages  to  be  paid  the  father, 
and  ahonld  be  taoght  the  employer'a  trade, 
does  BOt  coostitnte  the  aon  an  apprentice. 
.  S  N.  J.  Law.  41S.  SeaSON.Y.llt. 

APPRENTICE  EN  LA  LEY.  Ax\  ancient 
name  for  students  at  law,  and  afterwards 
applied  to  oouiseUota.  apprsalM  od  banxu, 
from  which  comea  the  more  modem  word 

•T)arrister." 

APPRENTICESHIP.  A  contract  by  which 
one  person  who  understands  y(nno  ait.  tr.idi', 
or  buaineas,  and  called  the  "master,"  un- 
dortakea  to  teach  the  same  to  another  per- 
son, commonly  a  minor,  and  called  the  "ap- 
prentice," who.  on  his  part,  is  bound  to  serve 
ttto  master,  during  a  definite  period  0(  time, 
te  B«eh  art,  trade,  or  busia< 


The  term  during  which  an  apprentice  la 
to  serve.    Pardessus,  Dr.  Cora,  note  34. 

APPRENTICIUS  AO  LEGEM.  An  ap- 
preadee  to  tbe  law;  a  law  atndent;  a  ooan- 

scllor  below  tke  degree  of  serJeant;  a  her* 

rister.   See  "Apprentice  eu  la  Ley." 

APPRIZING.  In  Scotch  law.  A  form  of. 
process  br  which  a  creditor  formerly  took 
possession  of  the  estates  of  the  debtor  In 
payment  of  the  debt  due. 

It  la  now  anperseded  by  'iMiJadlcatlon.'* 

APPROACH.  The  right  of  visit  or  visit- 
ation to  determine  the  national  character 
of  the  ship  approached  for  tiiat  purpose  only. 
1  Kent,  Oomm.  153. 

APPROBATE  AND  REPROBATE.  In 
Scotch  law.   To  approve  and  reject. 
The  doctrine  of  approbate  and  reprobato 

Is  the  English  doctrine  of  election.  A  party 
cannot  both  appruljato  and  reprobate  the 
same  deed.  4  Wils.  &  S.  H.  L.  460;  1  Ross, 
Lead.  Caa.  617;  Paterson,  Comp.  710;  1  Bell. 
Comm.  I4d. 

APPROPRIATION. 

 Of  Payments.    The  application  of  a 

payment  made  to  a  creditor  by  hia  debtor, 
to  one  or  more  of  oereral  debts.  In  the  ab 

sence  of  an  agreement,  the  application  Is 
presumed  to  be  that  most  favorable  to  the 
debtor. 

 In  Eeclealaatlcal  li.aw.  The  perpetual 

annexation  of  an  ecclesiastical  benelloe 

which  Is  the  general  property  of  the  church 
to  the  use  of  some  spiritual  corporation, 
either  sole  or  aggregate.  It  corresponds 
with  "impropriation,"  which  Is  setting  apart  a 
benefice  to  the  u.se  of  a  lay  corporation. 
The  name  came  from  tin  custom  of  monks 
in  England  to  retain  tlie  churches  in  their 
gift,  and  all  the  prafito  of  them  to  profrto 
uaus  to  their  own  immediato  benefit.  1 
Bum,  Ecc,  Law.  71. 

 Of  Government  Money.  No  money 

can  be  drawn  from  the  treasury  of  the 
United  States  but  In  consequence  of  appro- 
priations made  by  law.  Conpt.  art.  '  i  9. 
Under  this  clause  of  the  constitution  it  is 
necessary  for  congress  to  appropriate  money 
for  the  support  of  the  federal  government, 
and  in  payment  of  claims  against  it.  and 
this  is  done  annually  by  acts  of  appropria- 
tion, some  of  which  are  for  the  general  pur- 
poses of  govemmsnt,  and  others  apedal  and 
prirato  in  th^  nature. 

APPROVE.  To  incrca.  ,  the  proflt.s  upon 
a  thing.  Used  of  common  or  waste  lands 
which  were  indosed  and  devoted  to  hna- 
bandry.  8  Kent,  Comm.  406;  Old  Nat.  Brer. 

79. 

While  confessing  crime  one's  self,  to  accuse 
another  of  the  same  crime.  It  is  so  called 
because  the  accuser  must  prove  what  lie 
apiserts.  stanndt  P.  0.  14S;  Oromp.  Jus. 
Peace,  250. 

To  voQch;  to  appropriate;  to  Improve. 
Kelham. 

APPROVED  ENDORSED  NOTES.  NoteS 


APPROVER 


(60) 


ARAHO 


endorsed  by  another  person  than  the  maker, 
for  additional  aecttfity.  See  20  Wend.  (N. 

Y.)  431. 

APPROVER.  In  English  criminal  law. 
One  confessins  himself  guilty  of  felony,  and 

accu»!im  others  of  the  samo  crime  to  save 
hlmsi-il.  Croinp.  lust.  l'5i»;  3  Inst.  121).  Such 
an  one  was  ot)liged  to  maintuin  the  truth  of 
his  charge,  by  ihe  old  law.  Cowell.  The  ap- 
provement must  have  taken  place  before 
plea  pleaded.    4  BI.  Comm.  .^3n. 

Certain  men  sent  into  the  several  coun- 
ties to  increase  the  fanne  (rents)  of  hun- 
dreds and  irajH  vtnkvfi,  which  formerly  were 
let  at  a  (  oi  tain  value  to  the  sheriffs.  Cowell. 

Sheriffs  are  called  the  "king's  approvers." 
Ternics  de  la  Le.v. 

Approvers  in  the  Marches  were  those  who 
had  license  to  sell  and  purchase  beasts 
there. 

APPRUARE  (Law  Lat.)  To  Improve  land; 
to  obtain  a  profit  by  improvement.  St.  West- 
minster II.  c.  46. 

APPUL8U8  (Lat.)  In  the  civil  law.  A 
driving  to,  as  of  cattle  to  water.  Dig.  8.  S. 
1.  1. 

APPURTENANCES.  Things  beionK-ing  to 
anoilu  r  tlii:iK  ;is  principal,  and  which  pass 
as  incidents  to  such  principal  thing.  10  Pet. 
(U.  8.)  26;  1  Serg.  ft  R.  (Pa.)         117  Mo. 

61;  61  N.  Y.  390;  .'.3  N.  H.  rm. 

Appurtenance  must  be  of  an  inferior  na 
ture  to  the  principal  (16  Conn.  260),  and 
must  not  only  be  appen'lant  in  utility,  but 
there  must  be  unity  of  riKl't  to  both  in  the 
same  person  (29  Ohio  St.  649). 

Appurtenances  are  distinguished  from  ap- 
pendages in  that  the  latter  are  those  ap- 
pendant things  whii  h  become  so  b'y  pre- 
scription, while  the  latter  are  those  other- 
wise acquired.  1  Johns.  CiEs.  (N.  Y,)  291;  11 
Johns.  (N.  T.)  498. 

APPURTENANT.    Pertaining   ta  See 

*'Api>'>''''ianceR." 

APT  WORDS.  ('orrc(t  technical  words, 
requiring  no  latitude  uf  construction  to  give 
them  the  meaning  intended. 

APTA  VIRO.  A  marriageable  woman; 
sometimes  used  to  denote  that  she  is  of 
legal  age.  and  discovert,  but  ottener  with 

respect  to  physical  capacity. 

APUO  ACTA  (Lat.)    Among  the  record 
ed  acts.   This  was  one  of  the  verbal  ap- 
peals (so  called  by  the  FreiKh  commenta- 
tors), and  was  obtained  by  simply  saying, 
appetto. 

AQUA  (Lat.)   Water.   It  is  a  rule  that 

water  belongs  to  the  land  which  it  cf)vors 
when  it  is  stationary.  Aqua  cedit  solo,  water 
follows  the  soil  2  Bl.  Comm.  18:  Co.  Litt  4. 

AQUA  AE8TIVA.  Water  that  was  drawn 
in  summer  <mly. 

AQUA  CBDIT  80L0.  The  water  yields 


or  accompanies  the  soil.  The  grant  of  the 
soil  or  land  carries  the  wat.  r.  Hale,  de 
.Iiir.  .Mar.  pt.  1 ,  c.  1;  2  BI.  Comm.  IS. 

AQUA  COOPERTA.  Covered  with  wa- 
ter. 2  P.  Wms.  128. 

AQUACURREN8.  Running  water.  Fleta. 
lib.  4,  c.  6.  i  8. 

AQUA  CURRIT  ET  DEBET  CURRERE 
ut  currerc  solcbat.  Water  runs  and  ought 
to  run  as  it  has  used  lo  run.  3  Rawle  (Pa.) 
84.  88;  26  Pa.  St  413;  3  Kent,  Comm.  439; 
Angell,  Watercourses,  413;  Gale  ft  W.  E:a8eni. 
182. 

AQUAPONTANEA.  Spring  water.  Fleta, 

lib.  4.  c.  27,  §  8. 

AQUA  PLUVIA.  Rain  water.  Dig.  39.  3. 
1.  pr. 

AQUA  PROFLUENS.  Flowing  Or  nm- 

ning  water.    Dig.  1.  8.  2. 

AQUA  QUOTI DIANA.  Water  which  might 
be  drawn  at  ail  times  of  the  year. 

AQUA  SALSA.   Salt  water.  Reg.  Orlg.  97. 

AQUA  TRESTORNATA.  A  stream  turn- 
ed out  of  Ite  course. 

AQUAE  DUCTUS.  In  civil  law  A  servi- 
tude which  consists  in  the  right  to  cany 
water  by  means  of  pipes  or  conduits  over 

or  through  the  estate  of  another.  Dig.  8. 
3.  1  ;  Inst.  2.  3;  Lalaure  des  Serv.  c.  5.  p.  23. 

AQUAE  HAUSTUS.  In  civil  law.  A 
servitude  which  consists  In  the  right  to 
draw  water  from  the  fountain,  pool,  or 
spring  of  another,  lust.  2.  3.  2;  Dig.  8.  3. 
1.  1. 

AQUAE  IMMITTENDAE.  In  civil  law. 
A  servitude  which  frernientiy  occurs  among 
neighbors. 

It  is  the  right  which  the  owner  of  a  house, 
built  in  such  a  manner  as  to  be  surrounded 
with  other  buiMinps,  so  that  it  has  no  out- 
let for  its  waters,  has  to  cast  water  out  of 
his  windows  on  his  neighbor's  roof,  court, 
or  soil.  Lalaure  des  Scrv.  23  It  Is  recog- 
nized In  the  common  law  as  an  easement 
of  drip.  15  Barb.  (X.  Y.)  96;  Gale  ft  W. 
Kasem.    See  "Easement." 

AQUAGiUM  (Lat.)  A  watercourse.  Cow- 
ell.   Canals  or  ditches  through  marshes. 

Speiman.  A  signal  placed  in  the  aquagium 
to  indicate  the  height  of  water  therein. 
Speiman. 

AQUATIC  RIGHTS.  Rights  which  indi- 
viduals have  to  the  use  of  water,  and  to 
lands  under  water.  Includes  rights  of  flih* 
ing.  navigation,  etc 

ARABANT  (Lat.)  They  ploii-hed.  Ap- 
plied to  vassals  who  were  bound  to  plough 
and  harrow  the  lands  of  tho  lord  within  his 

manor.  Speiman. 

ARAHO.  In  feudal  law.  To  make  oath 
in  the  church  or  some  other  holy  place. 
Cowell;  Spebnan. 


Digitized  by  Google 


I 


ARAHtJM 


ARCHAIONOMIA 


ARAHUM  (Law  Lat.  from  Saxon  ar,  rev- 
erence).  A  coiuecrated  irtace. 

ARALIA  (Lat.  arurc).  Land  fit  for  the 
plough.  Denoting  the  char;trtor  of  laiul, 
rather  than  its  condition.  Spflnuin.  Kin- 
dred In  meaning,  ararc,  to  plough;  aralvr,  a 
ploughman;  ami  rum  terrae,  as  much  laud  &a 
could  be  cnltlvated  by  a  ringle  orator;  ara- 
iuria,  land  lit  for  cultivation. 

ARATURA  TERRAE.  Th,>  plowing  of 
land  by  the  tenant,  or  vassal,  in  the  service 
of  hia  lord.  Whiabaw. 

ARATU  RIA.  Land  suitable  for  the  plow; 
arable  land.  Spelman. 

ARBITER.  A  person  bound  to  decide  ac- 
cording to  the  rules  ol  law  and  equity,  as 
dtetiniguished  from  an  arbitrator,  who  may 
proceed  wholly  at  hia  own  dUcretioh,  so 
tiiat  ft  be  according  to  the  Judgment  of  a 
sound  man.  Cowell.  This  distinction  be- 
tween arbiters  and  arbitrators  is  not  ob- 
served in  modem  law.  Ruaa.  Arb.  US.  See 
"Arbitrator." 

One  appointed  by  the  praetor  to  decide  by 
the  t.quily  of  the  <  a.s<',  a.s  disiinguished  from 
the  Jud*u,  who  followed  the  law.  Calv.  Lex. 

One  choaen  by  the  parttea  to  decide  the 
diapute;  an  arUtrator.  Bell.  Diet 

ARBITRAMENT  AND  AWARD.  A  plea 
to  an  action  brought  for  the  same  cause 
which  had  been  submitted  to  arbitration, 
and  on  which  an  award  had  been  made. 
Watson,  Arb.  256. 

ARBITRARY    PUNISHMENT.    In  prac 

tiee.  That  punishment  which  is  left  to  the 
decision  of  the  Judge,  in  distinction  from 
those  defined  by  atatute. 

ARBITRATION  (Lat.  ttrhitraHo).  In  prac- 
tice. The  1  st!:-:itiori  ;mil  d<'tei'nilnation 
of  a  matter  or  matters  of  difference  between 
conteadlng  parties,  by  one  or  more  nnof- 
firial  persons,  chosen  by  the  parties,  and 
called  "arbitrators."  or  "referees."  Worces- 
ter: 3  Ul.  Comm.  16;  17  How.  (U.  8.)  844. 

It  is  either: 

(1)  Compulsory  arbitration,  being  that 

which  tal;es  place  when  the  consent  of  one 
oi  he  parties  is  enforced  by  statutory  pro- 
Visions;  or 

(2)  Voluntary  arbitration,  being  that  which 
takes  place  by  matual  and  free  consent  of 
the  parties.  Tt  usually  tal<es  place  In  pur- 
suance OI  an  agreement  (commonly  in  writ- 
ing) between  the  parties,  termed  a  "submis- 
■Ion,"  and  the  determination  of  the  arbitrat- 
ors or  referee  Is  called  an  "award." 

At  comn:on  law  It  was  also  either 

(3)  In  iniis.  that  is,  by  simple  agreement 
Of  the  parties :  or 

(4)  By  rule  of  court,  that  is  by  the  inter- 
vention of  a  court  of  law  or  equity.  3  Bl. 
Comm.  16. 

ARBITRATION  OF  EXCHANGE.  Where 
a  merchant  pays  bis  debts  in  one  country  by 
a  bill  of  ex(  hange  upon  another.  2  Mill. 
PoL  Bcon.  168. 


ARBITRATOR.  In  practice.  A  private 
extraordinary  Judge,  to  whose  decision  matp 

tors  In  controversy  are  referred  by  conaent 
of  the  parties.  Worcester. 

"Heferec  '  is  of  frequent  modern  use  as 
a  synonym  of  "arbitrator,"  but  is  in  Ita 
origin  of  broader  signification,  and  leas  ao> 
curate  than  arbitrator. 

ARBITRIMENTUM  AEQUUM  TRIBUIT 
cuique  suum.  A  just  arbitration  renders  to 
every  one  his  own.  Noy,  Max.  248. 

ARBITRIUM    (Lat)  Decision:  award; 

Judgment 

For  some  cases  the  law  does  not  prescribe 

an  exact  rule,  but  leaves  them  to  the  Judg- 
ment of  sound  men.  1  Sharswood.  Bl. 
Comm.  61.  The  decision  of  an  arbiter  is 
arbitrinm,  as  the  etymology  indicates,  and 
the  word  denotes.  In  the  passage  cited,  the 
decision  of  a  man  of  good  judgment  who  is 
not  controlled  by  technical  rules  of  law, 
but  is  at  liberty  to  adapt  the  general  prin- 
ciples of  justice  to  the  peculiar  circum- 
stances of  the  case. 

ARBITRIUM  EST  JUDICIUM.   An  award 

is  a  jtidgment.  Jenk.  Gent  Gas.  137;  8 

Bulst.  64. 

ARBITRIUIVI  EST  JUDICIUM  BONI  VIRI. 
secundum  aequum  et  bonum*  An  award  is 
the  Judgment  of  a  good  man»  according  to 
Justice.  8  Bulst  64. 

ARBOR  (Lat).  A  tree;  a  plant;  some- 
thing larprer  than  an  herb;  a  general  term 
including  Vines,  osiers,  and  even  reeds.  The 
mast  of  a  ahip.  Brlssonlus;  Alnsworth; 
Calv.  Lex. 

Arbor  rtrlHft.  A  genealogical  tree.  Co.  Inst. 

A  (onimon  form  of  showing  genealogies 
is  by  means  of  a  tree  representing  the  dif- 
ferent branches  of  the  family.  Many  of  the 
terms  in  the  law  of  descent  are  figurative, 
and  derived  hence.  Such  a  tree  is  called, 
also,  arbor  con*a%guinitaU$. 

ARBOR  DUM  CRESCIT;  LIGNUM  DUM 
creacere  nescit.  A  tree  while  it  is  growing; 
wood  when  It  cannot  grow.  Cro.  Jac  166; 
12  Johns.  (N.  Y.)  239,  241. 

ARBOR  FINALIS.  In  old  English  law. 
A  boundary  tree;  a  tree  used  for  making  a 
boundary  line.  Bracton,  fols.  167.  207b. 

ARCANA  IMPERII.  State  secrets.  1  Bl. 

Comm.  :i?.7. 

ARCARIUS  (Lat.  urea).  A  treasurer; 
one  who  keeps  the  public  money.  Spelman. 

ARCHAIONOMIA.  The  nani»'  nf  a  col- 
lection of  Saxon  laws  published  during  the 
reign  of  the  English  Queen  Elizabeth,  In 
the  Saxon  language,  with  a  T.afin  version, 
by  Mr.  I^anihard.  Dr.  Wilkius  enlarged  this 
collection  in  his  work  entitled  "Leges  An- 
glo-8<ueonicae,"  containing  all  the  Saxon 
laws  extant,  together  with  those  ascribed 
to  Edward  the  Confessor,  in  Latin;  those  of 
William  the  Conqueror,  in  Norman  and 
Latin:  and  of  Henry  L,  Stephen,  and  Henry 
IL.  in  Latin. 
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ARCHBISHOP.  In  ecclesiastical  law.  The 
chief  of  the  clergy  of  a  whole  province.  He 
has  the  inspection  of  the  bishops  of  that 
province,  as  well  as  of  the  inferior  clergy, 
and  may  deprive  them  on  notorious  cause. 
The  archbishop  has  also  his  own  diocese,  in 
which  he  exercises  episcopal  Jurisdiction,  as 
in  his  province  he  exercises  archleplsoopal 
authority.  1  BL  Comm.  380;  1  Ld.  Raym. 
541. 

ARCHDEACON.  In  ecclesiastical  law.  A 
ministerial  officer  subordinate  to  tJie  bishop. 

In  the  primitive  church,  the  archdeacons 
were  employed  by  the  bishop  in  the  more 
servile  duties  of  collecting  and  distribut- 
ing alms  and  offerings.  Afterwards  they 
became,  In  effect,  "eyes  to  the  overseers 
of  the  church."  Cowell.  His  jurisdiction 
Is  ecclesiastical,  and  immediately  subordi- 
nate to  that  of  the  bishop,  throughout  the 
whole  or  a  part  of  the  diocese.  He  is  a 
ministerial  officer.  1  Sharswood.  Bl.  Comm. 
383. 

ARCHDEACON'S  COURT,  in  English 
law.  The  lowest  court  of  ecclesiastical 
jurisdiction  in  England.  It  is  held  before 
a  person  appointed  by  the  archdeacon, 
called  his  "official."  Its  jurisdiction  is 
limited  to  ecclesiastical  causes  arising 
within  the  archdeaconry.  It  had  until  re- 
cently, also,  jurisdiction  of  matters  of  pro- 
bate and  granting  administrations.  In  or- 
dinary cases,  its  jurisdiction  is  concurrent 
with  that  of  the  bishop's  court,  but  In  some 
instances  cases  must  be  commenced  In  this 
court.  In  all  cases,  an  appeal  lies  to  the 
bishop's  court.  24  Hen.  VIII.  c.  12;  3  Bl. 
Comm.  64. 

ARCHERY.  A  service  of  keeping  a  bow 
for  the  lord's  use  in  the  defense  of  his  cas- 
tle.   Co.  Litt.  157. 

ARCHES'  COURT.  See  "Court  of 
Arches." 

ARCHETYPE.    The  original  copy. 

ARCHICAPELLANU8  (Law  Lat.)  In  old 
European  law.    A  chief  or  high  chancellor 

(.HUDimus  atureUarim).  Spelman. 

ARCHIVES  (Lat.  architum.aicihum).  The 
rolls;  any  place  where  ancient  records, 
charters,  and  evidences  are  kept  In  libra- 
ries, the  private  depositary.  Cowell;  Spel- 
man. The  records  need  not  be  ancient  to 
constitute  the  place  of  keeping  them  the 
"archives." 

ARCHIVIST.  One  to  whose  care  the  ar- 
chives have  been  confided. 

ARCTA  ET  SALVA  CUSTODIA  (Lat.) 
In  safe  and  close  custody  or  keeping. 

When  a  defendant  is  arrested  on  a  capias 
ad  satisfaciendum  (ca.  sa,),  he  is  to  be  kept 
arc^a  et  salva  custodia.  3  Sharswood,  Bl. 
Comm.  415. 

ARDOUR.  In  old  English  law.  An  in- 
cendiary; a  house  burner. 


ARE.  A  French  measure  of  surface. 
This  is  a  square  the  sides  of  which  are  of 
the  length  of  ten  metres.  The  are  is  equal 
to  1076.441  square  feet. 

AREA.  An  inclosed  yard  or  opening  in 
a  house;  an  open  place  adjoining  to  a  house. 
1  Chit.  Prac.  176. 

A  REN  ALES.    In    Spanish    law.  Sandy 

beaches. 

ARENIFODINA  (from  arena,  sand,  and 
foiUvf,  to  dig).  In  the  civil  law.  A  sand 
pit.    Dig.  7.  1.  13.  5. 

ARENTARE  (Lat.)    To  rent;  to  let  out 
at  a  certain  rent.  Cowell. 
Arentatio,  a  renting. 

AREOPAGITE.  In  ancient  Greek  law. 
A  lawyer  or  chief  judge  of  the  Areopagus 
In  capital  matters  in  Athens;  a  tribunal  so 
called  after  a  hill  or  slight  eminence.  In  a 
street  of  that  city  dedicated  to  Mars,  where 
the  court  was  held  In  which  those  Judges 
were  wont  to  sit.  Wharton. 

ARETRO.    See  "A  Retro." 

ARG.  An  abbreviation  of  arguendo,  iituch 
used  In  the  reports. 

ARGENT.    In  heraldry.  Silver. 

ARGENTARII  (Lat.  argentum).  Money- 
lenders. Called,  also,  nummularii  (from 
nummua,  coin)  mensarii  (lenders  by  the 
month).  They  were  so  called,  whether 
living  in  Rome  or  In  the  country  towns,  and 
had  their  shops  or  tables  In  the  forum. 
Argentariua  is  the  singular.  Argentarium 
denotes  the  instrument  of  the  loan,  ap- 
proaching In  sense  to  our  note  or  bond. 

Argentariua  miles  was  the  servant  or 
porter  who  carried  the  money  from  the  low- 
er to  the  upper  treasury  to  be  tested.  Spel- 
man. 

ARGENTEUS  (Law  Lat.)  An  old  French 
coin,  answering  nearly  to  the  English  shil- 
ling. Spelman. 

ARGENTUM.  Silver;  silver  plate  1 
Ld.  Raym.  20. 

Uncoined  silver;  money  paid  by  weight. 
Spelman. 

Money  paid  by  tale  or  counted  {pecunia 
numerata).  Spelman. 
Goods  generally.  Spelman. 

ARGENTUM  ALBUM  (Lat.)  Unstamp- 
ed silver;  bullion.    Spelman;  CowelL 

ARGENTUM  DEI  (Lat)  God's  money; 
God's  penny:  money  given  as  earnest  in 
making  a  bargain.  Cowell. 

ARGUMENT  AB  INCONVENIENTI.  Se< 

"Ab  Inconvenienti." 

ARGUMENTATIVE.   By  way  of  reason 

Ing. 

A  plea  must  be  (among  other  things)  di- 
rect and  positive,  and  not  argumentative. 
3  Sharswood,  Bl.  Comm.  308. 
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ARGUMENTUM  A  COMMUNITER  AC- 
citfentibus  in  Jure  frequent  Mt.   An  argu- 

nu  nt  drawn  from  things  commonly  hap- 
penini;  is  frequent  in  law.  Broom,  Leg. 
Max.  44. 

ARGUMENTUM     A    DIVI8IONE  EST 

fortissimum  in  jure.  An  argument  arising 
tnm  a  division  is  most  powerful  in  law.  6 

Coke.  60:  Ca  Utt  2iab. 

ARGUMENTUM  A  MAJORI  AO  MINUS 
negative  non  valet;  valet  e  converse.  An 

argument  frum  the  greater  to  the  less  is  ot 
no  for*  o  negatively;  conversely  It  Is.  Jenk. 

Cent  Cas  2^). 

ARGUMENTUM  A  SIMILI  VALET  IN 
lege.  An  argamait  drawn  from  a  similar 
case,  or  analogy,  avails  In  law.  Ca  Lltt 
191. 

ARGUMENTUM  AB  AUCTORITATE 
est  fortissimum   In   lege.  An  argoment 

drawn  from  authority  Is  the  Strongest  in 

law.    Co.  I.itt.  254. 

ARGUMENTUM  AB  IMPOSSIBILI  PLU- 
rimum  valet  In  lege.  An  argument  deduced 
from  impossibility  greatly  avails  in  law.  Co. 

Litt.  S2. 

ARGUMENTUM  AB  INCONVENIENTI 
est  validum  in  lege;  quia  lex  non  permittit 
aliqued  inconvsniena.  An  argument  drawn 
from  what  Is  Inconvenient  Is  good  In  law, 
because  the  law  will  not  permit  any  Incon- 
venience. Co.  Litt  66a,  268;  7  Taunt  527; 
3  Bam.  A  C  131;  6  Clark  A  F.  67L 

ARGUMENTUM    AB  INCONVENIENTI 

plurimum  valet  (eat  validum)  in  lege.  An 
argument  drawn  from  inconvenience  la  of 
tbe  greatest  weight  (Is  forcible)  In  law. 

Co.  IJtt.  66a.  97a.  152b,  258b:  Broom,  Leg. 
Max.  184.  If  there  be  in  any  deed  or  in- 
strument eqnivocal  expressions,  and  great 
Inconvenience  must  necessarily  follow  from 
one  conBtruction.  It  Is  strong  to  show  that 
such  construction  is  not  according  to  the 
true  intention  of  the  grantor;  but  where 
there  is  no  equivocal  expression  In  the  In- 
strument, and  the  words  used  admit  only 
of  on^  meaning,  arguments  of  inconvenience 
prove  only  want  of  foresight  in  the  grant* 
or.    3  Madd.  540;  7  Taunt.  496. 

ARGYLDE.  Not  compensated  for. 

ARIBANNUM,  or  ARRIBANNUM  (Law 
Lat.)  In  Old  European  law.  A  fine  for 
not  Joining  the  army,  when  called  out  by 
public  summons.  Spelman. 

The  summons  or  pro<-lamatlon  Itself. 
Spelman.  Spelman  thinlcs  the  proper  form 
of  this  word  was  Keribannum,  unless  it  be 
«onsidered  a  oontraetlon  of  arrteribannu'M 
(«.  V.)  See  "Herebannom." 

API  MANN  I  (Lat)  The  posaessors  of 
lands  holden  or  derived  from  .their  lords. 
Clients  Joined  to  some  lord  for  protection. 
By  some,  aald  to  he  soldiera  holding  lands 


from  the  lord;  but  the  term  is  also  applied 
to  wcmien  and  slaves.  Spelman. 

ARISTOCRACY.  A  government  In  which 
a  class  of  men  rules  supreme. 

ARI8T0DEM0CRACY.  A  form  of  gov- 
ernment  where  the  power  is  divide^  be- 
tween the  great  men  of  the  nation  and  the 
people. 

ARtES.  Earnest.  Used  in  Yorkshire 
in  the  phrase  arles-penny.  Cowell.  In 
Scotland  It  has  the  same  signification. 
Bell.  Diet 

ARM  OF  THE  SEA.  A  portion  of  the 
sea  proJedinK  inland,  in  which  the  tide 
ebbs  and  tlows. 

It  includes  bays,  roads,  creeks,  coves, 
ports,  and  rivers  where  the  water  flows  and 
reflows.  An  arm  of  the  sea  is  considered 
as  extending  as  far  into  the  interior  of  a 
country  as  the  water  of  fresh  rivers  is  pro- 
pelled backward  by  the  Ingress  and  pres- 
sure of  the  tide.  Angell,  Tide  Waters  (2d 
Ed.)  T.'.:  7  r.-i.  a\  S.)  324;  2  Conn.  484; 
8  N.  Y.  mi  Olc  Adm.  2L 

*^t  It  does  not  follow  that  every  creek 
or  rivulet  in  which  the  tide  ebbs  and  flows, 
and  which  may  be  used  at  certain  tides  by 
small  boats  for  individual  convenience,  lis 
to  bo  dignified  by  the  appellation  of  an 
arm  of  the  sea.'  "    10  N.  J.  Eq.  223. 

ARMA  (Lat.)  Arms;  weapons,  offensive 
and  defensive.    Co.  Litt  161b.  162a. 

 In  the  Civil  Law.  It  included  not  only 

arms  of  warfare,  but  any  weapon,  ^as  a 
club  or  a  stone. 

Armor,  arms,  or  cognizances  of  families. 
Spelman. 

ARMA  DARE.  To  dub  or  make  a  knight 
Cowell.  Armo  capere  or  $uscipere,  to  take 
upon  one  the  order  of  knighthood.  2 
Reeves,  Hist  Bng.  Law,  288. 

ARMA  IN  ARMAT08  8UMERB  JURA 
sinunt  The  laws  permit  the  taking  up  ot 
arms  against  armed  persons.  2  Inst  574. 

ARMA  MOLUTA  (Lat)  Sharp  weapons; 
weapons  which  cut,  as  distinguished  from 
those  which  bruise.  Cowell;  Blount 

ARMATA  VIS  (Lat)  In  the  dvll  law. 
Armed  force.  Dig.  48.  16.  8;  Fleta,  lib.  4. 
C.  4. 

ARMIQER  (Lat)  An  armor  bearer;  an 
esquire;  a  title  o!"  diijnity  belonging  to 
gentlemen  authorized  to  bear  arms.  Ken- 
nett.  Par.  Ant.;  Oowetl. 

In  its  earlier  meaning,  a  servant  who 
carried  the  arms  of  a  knight  Spelman. 

A  tenant  by  scutage;  a  servant  or  vatot; 
applied,  also,  to  the  higher  servants  In  con- 
vents. Spelman;  Wbtshaw. 

ARMISCARA.  An  ancient  mode  of  pun- 
ishment, which  was  to  carry  a  saddle  at 
the  back  as  a  token  of  subjection.  Spel- 
man. 

A  kind  of  fine.  Spelman. 
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ARMI8TICB.  A  eessaUon  of  hoatUittea 
between  belligerent  natlona  far  »  ooBilder- 

able  time. 

It  is  eitlier  partial  and  local,  or  general. 
It  differs  from  a  mere  suspension  of  arms. 
wUch  takes  place  to  enable  the  two  armies 
to  bnry  their  dead,  their  chlete  to  hold  con- 
ferenees  or  pourparlers,  and  the  like.  Vat- 
tel.  Droit  des  Gens,  lib.  3,  c.  16,  §  233.  The 
terms  "truce"  and  "armistice"  are  some- 
tlmea  need  in  the  eame  sense.  See  "Truce." 

ARMORUM  APPELLATIONE,  NON  SO- , 

ium  scuta  et  gladil  et  galeae,  sed  et  fustes 
et  lapides  continentur.    Under  the  name  of' 
"arms"  are  Included  not  only  shields  and 
swords  aad  helmets,  but  aliao  clubs  and  j 
stones.  Co.  LItt  162. 

ARMS.  Anything  that  a  man  wears  for  | 
bis  defense,  or  takes  In  his  hands,  or  uses  I 

in  his  anger,  to  east  at  or  strike  at  anoth-  I 
er.   Co.  Lilt.  161b,  lG2a:  Cromp.  Jus.  Peace,  ' 
M;    Cunningham.     Kvery    description  of 
weapon,  offensivo  and  defensive.    4  Ark.  21.  ; 

The  constitution  of  the  United  States 
(Amend,  art.  2)  declares  that,  "a  well-regu- 
lated militia  being  necessarjr  to  the  securi 
ty  of  a  free  state,  the  right  of  the  people 
to  keep  and  bear  arms  shall  not  be  in- 
fringed." This  has  been  held  to  mean  only 
such  aims  as  are  adaitted  to  mllltarT  pur- 
poses.   ?>  H.  isk.  (Tenn.)  179;  35  Tex.  476. 

Signs  of  arms,  or  drawings,  painted  on 
shields,  banners,  and  the  like.  The  arms  of 
the  United  States  are  described  in  the  reso- 
lution of  congress  of  June  20.  1782. 

ARMY.  The  military  forces  of  a  nation 
Intended  for  service  on  land.    It  does  not 

include  the  marine  corps.  2  Sawy.  (IT.  S.) 
200;  21  N.  Y.  Supp.  104.  Contra.  7  Rob.  (N. 
Y.)  6S6. 

.As  used  in  the  United  States  con.^tlriition 
and  laws  it  does  not  include  the  state  mili- 
tia. 16  Orat  (Va.)  475. 

AROMATARIUS.   In  old   pleadings.  A 
grocer.  But  see  1  Vent.  148. 

ARPENNU8.  A  measure  of  land,  of  un- 
certain amount.  It  was  called  "arpent," 
also.   Spelman:  Oowetl. 

 In  French  Law.  A  measure  of  different 

amount  in  each  of  the  sixty-four  provinces. 
Ouyot.  Rop.  Univ.  "Arpentenr." 

The  measure  was  adopted  fal  Looislana.  i 
6  Pet.  (U.  S.)  763. 

ARPENT,  or  ARPEN.  .\  quantity  of  land 
containing  a  French  acre.  4  Hall,  Law  J. 
818. 

ARPENTATOR.  A  measurer  or  sorreyor 
of  land. 

ARRA.  In  civil  law.  Earnest;  evidence 
of  a  completed  bargain.  Used  of  a  con- 
tract of  marriage,  as  well  as  any  other. 
Spelled,  also,  errto,  amre.  Calv.  Les. 


ARRAQB  (Law  BV.)    Had  or  Ihmbs. 

Home  arroget  a  mailman  or  lunatie.  Biltt 

c.  26.  I 

ARRAIGN.  To  call  a  prisoner  to  the  bar 
of  the  court  to  answer  the  matter  charged 

in  the  indictment  2  Hale,  P.  C.  To 
set  in  order.  An  assise  may  be  arraigned, 
i.itt.  §  242;  8  Mod.  878:  Tennes  de  la  Ley; 

Cowell. 

ARRAIGNMENT.  Tn  criminal  practice. 
Calling  the  defendant  to  the  bar  of  the 
court,  to  answer  the  accusation  contained 
in  the  indictment. 

The  first  step  In  the  proceeding  consists 
in  railing  the  defendant  to  the  bar  by  his 
name,  and  commanding  him  to  hold  up  his 
hand.  This  is  done  for  the  purpose  of 
completely  identifying  the  prisoner  as  the 
person  named  in  the  indictment.  The 
holding  up  his  hami  is  not.  however,  indis- 
pensable, for,  if  the  prisoner  should  refuse 
to  do  so.  he  may  be  Identified  by  any  ad- 
mission that  he  is  the  pt  rson  intended.  1 
\V.  Bl.  33.  See  Archb.  Crim.  PI.  (1859  Ed.) 
128. 

The  second  step  is  the  reading  the  in- 
dictment to  the  accused  person.  This  is 
done  to  enable  him  fully  to  understand 
the  charge  to  be  produced  against  him. 
The  mode  In  which  It  Is  read  Is.  after  say- 
ing. "A.  B.  hold  up  your  hand,"  to  proceed. 
"You  stand  indicted  by  the  name  of  A.  B., 
late  of.  etc.,  for  that  you,  on."  etc..  and  then 
go  through  the  whole  of  the  indictment 

The  tiilrd  step  is  to  ask  the  prisoner: 
"How  say  you  [A.  B.l,  are  you  guilty,  or 
not  guilty?"  Upon  tlxis,  if  the  prisoner 
confesses  the  charge,  and  It  appears  to  the 
?aflsfaction  of  the  judge  that  he  rightly 
comprehends  the  effect  of  his  plea,  the 
confession  is  recorded,  and  nothing  further 
is  done  till  judgment  If.  on  the  contrary, 
he  answers.  "Not  guilty."  that  plea  Is  en- 
tered for  him.  and  the  clerk  or  attorney 
general  replies  that  he  is  guilty;  when  an 
issue  is  formed.    1  Mass.  9.'). 

If  the  defendant,  when  called  upon,  makes 
no  answer,  and  it  is  a  matter  of  «!oubt 
whrtht  r  or  not  he  is  nnite  of  malice,  the 
court  may  direct  a  jury  to  be  forthwith 
Impaneled  and  sworn,  to  try  whether  tlie 
prisoner  is  mute  of  malice  or  em  viHtO' 
Hone  Dei:  and  such  Jury  may  consist  of 
any  twelve  men  who  mav  happen  to  be 
present  If  a  person  is  found  to  be  mnte 
er  vMtatinne  Dei,  the  court,  in  its  discre- 
tion, will  use  such  nienns  ;is  may  be  suf- 
ficient to  enable  the  defendant  to  under- 
stand the  charire  and  make  his  answer;  and 
if  this  is  found  impracticable,  a  plea  of  not 
guilty  will  bo  entered,  and  the  trial  pro- 
cerd.  Hut  if  the  jury  return  a  verdi<'t 
that  he  is  mute  fraudulently  and  willfully, 
the  court  will  pass  sentence  as  upon  a  con- 
viction. 1  Mass.  103;  1.1  Mass.  290;  9 
Mass.  402;  10  Mete.  (Mass.)  222;  Archb. 
Grim.  PI.  (14fh  London  Ed.)  189:  Oar. 
Crim.  I^w.  57;  3  Car.  &  K.  121;  Ros- 
coe,  Crim.  Bv.  (4th  London  Bd.)  215.  See 
the  case  of  a  deaf  person  who  could  not  bo 
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Induced  to  plead  (1  Leach.  C.  C.  [4th  Ed.] 
451);  of  a  p«^r8on  deaf  and  dumb  (1  Leach, 
C.  C.  [4th  Ed.]  102;  14  Mass.  207;  7  Car.i 
lb  P.  803:  6  Cox,  C  C.  386;  8  Car.  ft  K.  888).  I 
8co  "Pttiae  et  Forte  Dan." 


ARRAIGNS,   CLERK   OP.  An 

to  the  <  lerk  of  assist'. 


ARRAMEUR.  An  ancient  officer  of  a 
port,  whose  buslneM  was  to  load  and  un- 
load Toasela. 

ARRAS.  In  Spanish  law.  The  donation 
which  the  husband  makes  to  his  wife,  by 
reason  or  on  acrount  of  marriage,  and  in 
consideration  of  the  dote,  or  portion,  which 
he  recelres,  from  her.  Aso  ft  M.  Inst.  bk.  1. 
tit.  7.  c.  3. 

The  property  contributed  by  the  husband 
ad  susUnenda  (mera  matrimonii  (tor  bear- 
ing the  expenses). 

The  husband  is  under  no  obligation  to 
five  tirras'.  but  it  is  a  donation  purely  vol- 
untary. He  is  not  permitted  to  give  in 
arrat  more  than  a  tenth  of  hia  property. 
The  arm  la  the  exclusive  property  of  the 
wife,  aubject  to  the  husband's  usufruct 
during  hia  life.  Burge,  Confl.  Lawa,  417. 

ARRAY.  In  practice.  The  whole  body 
of  jurors  summoned  to  attend  a  court,  as 
they  are  arrayed  or  arranged  on  the  panel. 
See  "Challenge;"  Dane,  Abr.  Index;  1  Chit. 
Crim.  Law,  536;  Comyn,  Dig.  "Challenge" 
(B). 

ARREARAGES.  Aireara. 

ARREARS  (Fr.)  The  remainder  "of  an 
account  or  sum  of  money  In  the  hands  of 
an  accountant.  Any  money  due  and  unpaid 
at  a  glTea  time.  Ovwell;  Spelman. 

ARRECT.  To  accuae.  ArrwfaU,  thoae  ao- 
cuaed  or  auapected. 

ARRENDAMIENTO  (Spanish).    In  Span 
Ish  law.    The  contract  of  letting  and  hir- 
ing an  estate  or  land  (heredod).  White, 
New  Recop.  blc.  2,  tit.  14.  c.  1. 

ARREST  OF  INQUEST.    Pleading  in  ar 
rest  of  taking  thp  Inquest  on  a  former  is- 
su>  .   arid   showing   r  atise   why  an  InQQest 
should  not  be  taken.  Wharton. 

ARREST  (Fr.  arreter,  to  stay,  to  stop, 
to  detain).   To  deprive  a  person  of  his 
liberty  by  legal  authority     The  seizing  a 
person  and  detaining  him  in  the  custody  of  i 
the  law.  I 

As  ordinarily  used,  the  terms  "arrest"  and 
"attachment"  coincid*'  in  meaning  to  some 
extent;  though  in  strictness,  as  a  distinc- ! 
tion,  an  arrest  may  be  said  to  be  the  act 
reeultlng  from  the  service  of  an  attacb- 
ment.  And  in  the  more  extended  sense 
which  is  sometimes  given  to  attachment,  in- 
cluding the  act  of  taking,  it  would  ooom  to 
differ  from  arrest  in  that  it  is  more  pecul- 
iarly applicable  to  a  taking  of  property, 
while  arre.st  is  more  commonly  used  in 
speaking  of  persons.   The  terms  are,  how- 


ever, often  Interchanged  when  speaking  of 
the  taking  a  man  by  virtue  of  iogul  au- 
thority.  Arrest  is  also  applied  in  some  in- 
stances to  a  aeisure  and  detention  of  per- 
sonal chattels,  especially  of  ships  and  ves- 
sels, but  this  UBi>  of  the  term  is  not  '  oiMnion 
in  modern  law. 

~ln  Civil  Practice.  The  apprehension 
of  a  person  by  vtrtne  of  a  lawful  authority 
to  answer  the  demand  against  htm  in  a 
civil  action. 

 In   Criminal   Practice.  The  appre. 

bending  of  a  person  to  answer  for  an  al- 
leged or  suspected  crime.  The  word  "ar- 
rest" if;  8aid  to  be  more  ptuijcrly  used  in 
civil  cases,  and  "apprehension"  in  crimi- 
nal. 

 In  Admiralty  Practice.    The  seizure 

of  a  vessel  on  process  in  an  act  ion  in  rem. 

ARRESTANOiS  BONIS  NE  OI88IPEN- 
tur.   In  English  law.   A  writ  for  him  whose 

cattle  or  goods,  being  taken  during  a  con- 
troversy, are  likely  to  be  wasted  and  cou- 
sumed. 

ARRESTANDO  IP8UM  QUI  PECUNIAM 

recepit.  In  old  English  Inw.  A  writ  which 
issued  for  apprehending  a  person  who  had 
talcen  the  king's  prest  money  to  st>rve  in 
the  wars,  and  then  hid  himself  in  order  to 
avoid  going.    Reg.  Orlg.  24. 

ARRESTEE.  In  Scotch  law.  He  in 
whose  hands  a  doM,  or  property  In  hia  poa- 
session,  has  been  arrested  by  a  regular  ar* 

restment. 

If,  in  contempt  of  the  arrestment,  he  make 
payment  of  the  sum  or  deliver  the  goods 
arrested  to  the  common  debtor,  he  la  not 
only  liable  criminally  for  breach  of  the  ar- 
restment, but  he  muat  pay  the  debt  again 
to  the  arreator.  Brak.  Inat.  8.  6.  6. 

ARRESTER.  In  Scotch  law.  One  who 
sues  out  and  obtains  an  arrestment  of  his 
debtor's  goods  or  movable  obligations. 
Brak.  Inat  8.  8.  1. 

ARRESTMENT.   In  Scotch  law.  Secui^ 

Ing  a  criminal's  person  till  trial,  or  that  of 
a  debtor  till  he  gives  security  judicio  ai.tti. 
The  order  of  a  juil^e,  by  which  he  who  is 
debtor  in  a  movable  obligation  to  the  ar- 
reater*!  debtor  la  prohibited  to  make  pay- 
ment or  delivery  till  tli<'  debt  diie  to  the 
arrester  be  paid  or  secured.  Ersk.  Inst.  3. 
6.  1;  Id.  1.  2.  12. 

Where  arrestment  proceeds  on  a  depend- 
ing action.  It  may  be  looaed  by  the  common 
debtor's  giving  security  to  the  arr<  st.  f  for 
his  debt,  in  the  event  it  shall  be  found  due. 
Brak.  Inat  8.  6.  7. 

ARRESTMENT  JURISOICTIONIS  FUN- 

dandae  causa.  In  Scotch  law.  A  process  to 
bring  a  foreigner  within  the  Jurisdiction  of 
the  courts  of  Scotland.  The  warrant  at- 
taches a  foreigner's  goods  within  the  jurta- 
diction,  and  these  will  not  be  released  un* 
less  cauthm  or  aecnrlty  be  given.  Whar- 
ton. 
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ARRIERE  VASSAL.  In  fomlal  law.  The 
vassal  of  a  vassaL  One  who  held  of  a  vas> 
sal  of  the  crown. 

ARRIVE.  To  come  to  a  paiUctdar  place; 


ARRESTO  FACTO  SUPER  BONIS  MER 
oatorum  alietiigenorum.  A  writ  against  the 
goods  of  aliens  toimd  wtthln  tlite  Idngdom. 

In  reconipoDse  of  goods  taken  from  a  denlsen 

In  a  foreign  country,  after  denial  of  restltn- ,  ,  ,    ,  .  . 

Uon.    Reg.  Orig.  129.    The  ancient  civilians  i      reach  a  particular  or  certain  place  See 

1  Brock.  (U.  S.)  411;  2  Cush.  (Mass.)  439;  8 
Barn,  it  O.  119. 

ARROQATION.  The  adoption  of  a  per- 
son «Mi  jurit,  1  Brown,  Civ.  Law,  lit;  Dig. 
1.  7.  6;  Inst.  1. 11.  8. 

ARR0NDi88EMENT.  One  of  the  snbdi- 
vldons  of  A  department  («.  w.)  in  Franoe. 

AR8AE  ET  PEN8ATAE  (Law  Lat.) 
Btimt  and  weighed.  A  term  formerly  ap- 
plied to  money  meltod  and  then  walglied 
to  test  ito  parity. 


called  it  "clarigatio,"  but  by  the  modems  it 
is  termed  "repritalia."  Wharton. 

ARRET  (Fr.)  A  Judgment,  sentence,  or 
decree  of  a  court  of  competent  jurisdiction. 

The  term  is  <l<'riv.  (i  from  the  French  law, 
and  is  used  in  CiinaUa  and  I^ouisiana. 

Saisie  arret  is  an  attachment  of  property 
in  the  hands  of  a  third  person.  Code  Prac 
La.  art  209;  S  Low.  (U.  S.)  77;  S  Low.  (U. 
8.)  198.  818. 

ARRETTED  {arrccUttiiM,  i.  c,  ad  rivtum  to- 
catuM).  Convened  before  a  Judge  and  cliarged 
with  a  crime. 

Ad  rectum  maJt-fa'  torcm  is.  aorordinK  to 
Bracton,  to  have  a  malefactor  forthcoming 
to  be  put  on  his  trial 

Imputed,  or  laid  to  one's  charge;  as.  no 
folly  may  be  arretted  to  any  one  under  age. 
Bracton,  lib.*  8.  tr.  8,  c.  10;  Cunningham. 

ARRHABO    (Lat.)   In  the   clTtl  law. 

■amest;  money  given  to  bind  a  baimln. 
Calv.  Lex;  BrissonJus,  voc.  "Arra." 

ARRHAE.  In  the  civil  law.  Money  or 
other  valuable  things  given  by  the  buyer  to 
the  seller,  for  the  purpose  of  erldencing  the 
contract;  earnest. 

There  are  two  kinds  of  orrfeoe.*  One  kind 
given  when  a  contract  has  only  been  pro- 
posed; the  other  when  a  sale  has  actually 
taken  place.  Those  which  are  given  when 
a  barvsin  has  been  merely  proposed,  be- 
fore It  has  been  concluded,  form  the  mat 
tor  of  the  contract,  by  which  ho  who  gives 
the  arrhae  consents  and  agrees  to  lose 
them,  and  to  transfer  the  title  to  them  in 
the  opposite  party,  in  case  ho  should  refuse 
to  complete  the  proposed  bargain;  and  the 
receiver  of  arrhae  is  ohiitrrd  on  his  part  to 
return  double  the  amount  to  the  giver  of 
them  in  case  he  should  fail  to  complete 
hl8  part  of  the  contract.  Poth.  Vente. 
note  498.  After  the  contract  of  sale  has 
been  completed,  the  purcliaser  usually 
gtrea  arrhae  as  evidence  tliat  the  contract 
has  been  perfected.  Arrhae  are  therefore 
defined  quod  ante  prctium  datur,  et  fidem 
feoU  contractu*,  facti  totiusque  pecuniae 
wirendae.   Id.  note  508;  Code.  4.  4iSw  8. 

ARRIAGE  AND  CARRIAGE.  Services 
of  an  Indefinite  amount  formerly  exacted 
from  tenants  under  the  Scotch  law.  Bell. 
Diet 

ARRIER  BAN.  A  second  summons  to 
join  the  lord,  addressed  to  those  who  had 
neglected  the  first.  A  summons  of  the  infe- 
riors or  vntsalg  of  Vh»  Imrd.  Bpelman. 

To  be  distinguished  from  aribonmim. 

ARRIERE  FIEF  (Fr.)  An  Inferior  fee 
granted  out  of  a  supertor. 


ARSENALS. 

other  mililar> 


Stnreho 
supplies. 


Of 


ARSER   IN   LE  MAIN.    Burning  in  the 
hand.    The  punishment  inflicted  on 
who  received  the  benefit  of  clergy, 
de  la  Ley. 

ARSON  (Lat  ttrdert,  to  bnm).   At  eom- 

mon  law.  The  malicious  burning  of  the 
house  of  another.  Colce.  3d  Inst.  66;  Blsh. 
Crim.  Law.  i  4\f>;  4  Kl.  Comm.  220;  2  Pick. 
(Mass.)  320;  10  Cush.  (.Mass.)  479;  7  Grat. 
(Va.)  619;  9  Ala.  175;  7  Blackf.  (Ind.)  168; 
I  Leach.  C.  C.  (4th  Ed.)  218.  By  statute 
in  most,  if  not  all,  the  states,  the  bouse 
need  not  be  that  of  another. 

The  house,  or  some  part  of  It,  however 
small,  must  be  consumed  by  fire.  9  Car.  & 
P.  45;  16  Mass.  105;  110  Mass.  403;  5  Ired. 
(N.  C.)  860;  25  Ired.  (N.  C.)  670;  62  N.  Y. 
117. 

At  common  law  the  building  must  have 
been  a  dwelling  house,  but  this  included  all 
buildings  within  the  cartilage.  1^  statnto 
the  r)frt>nse  has  been  extended  to  othw 

buildings. 

ARBUKA.  The  trial  of  money  by  heat- 
ing It  after  it  was  oolned.  Kow  obooleta. 

ART.  A  principle  put  in  practice,  and 
applied  to  some  art,  machine,  manufacture, 
or  composition  of  matter.  4  Mason  (U.  8.)  1. 

See  Act  Cong.  July  4.  1836.  5  6. 

Copper-plate  prlntini;  on  the  back  of  a 
banknote  is  an  art  tor  which  a  patent  may 
be  granted.    4  Wash.  C.  C.  (U.  S.)  9. 

ART  AND  PART.  In  Scotch  law.  The 
offense  committed  by  one  who  aids  and 
assists  the  commission  of  a  crime,  but  who 
is  not  the  principal  or  chief  actor  in  ite 
actual  ccmimiaslon.  An  aooeesary;  a  prin- 
cipal In  the  second  degree.  Fatenoa.  Oomp. 

ART,  WORDS  OF.  Words  used  in  their 
technical  sense;  sometimes  words  wliich 
bear  snch  a  sense,  without  regard  to  the  cor- 
rectness  of  their  nse. 

ARTHEL  (properly  ARDDELW  or  ARD- 
del).   In  Welsh  and  old  English  law.  To 

avouch.  Cowell. 

Used,  also,  as  a  snbstantive.  Thus,  in 
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the  laws  of  Hoel  Dha  it  was  provided  that 
If  a  luan  were  takori  with  stolen  goods,  he 
■lost  be  allowed  a  lawful  artidelio  (Toucliee) 
to  dflftr  him  of  his  tekmy.  This  was  abol- 
ished by  St.  26  Hen.  Yin.  e.  C  Bloont 

ARTICLE.  A  ilistinct  part  of  an  instru- 
ment, consisting  of  two  or  more  particulars. 
Hence  systems  of  nUm  and  instnmnnts 
composed  of  various  particulars,  or  arrang- 
ed in  t^everal  divisions,  are  called  "articles." 
The  term  was  anciently  SVi^led  to  Stttntes 
drawn  in  this  form. 

In  French  Law.  A  point 

 In    English    Ecclesiastical    Law.  A 

cliarge  or  libeL  The  introductory  part  of 
wndt  a  pleadinir  Is:  '^e  arti<de  and  oMect." 

n   Scotch   Practice.   A  subject  or 
'*AAiele  of  dlttsy."  1  Brown,  tt. 

ARTICLED  CLERK.  One  who  binds 
himself  by  articles  to  serra  In  the  office  of 
a  solicitor,  in  considnstlon  of  reeelTing 


ARTICLES  APPROBATORY.  In  Scotch 
law.  That  part  of  the  proceedings  which 
corresponds  to  the  answer  to  the  duxgfi 
in  an  Bs^Bh  Mil  In  cdmncwy.  Faterson, 

Ccmp. 

ARTICLES  IMPROBATORY.  In  Scotch 
law.  Articulate  averments  setting  forth 
the  tuts  relied  upon.    Boll.  DlcL 

That  part  of  the  proceedings  which  cor- 
responds to  the  charge  in  our  English  biil 
in  chancery  to  set  aside  a  deed.  Faterson, 
Oonpu  The  M»w«r  Is  cnlled  "articles  ap- 


ARTICLES.  LORDS  OF.  A  committee 
of  the  Scotch  parliament,  which,  in  the  mode 
of  Its  eieetkm.  and  hy  the  nature  of  Its  pow- 
ers, was  calculated  to  Increase  the  Influence 
of  the  crown,  and  to  confer  upon  it  a  power 
equivalont  to  that  of  a  negative  before  de- 
hate.  This  system  appeared  Inconsistent 
with  the  froodom  of  parliament  and  at  the 
revolution  tho  convention  of  estates  declar- 
ed it  a  grievance,  and  accordingly  it  was 
ann^masd  hy  Act  U90,  e.  8.  Wharton. 

ARTICLES  OP  AQRKBMENT.  A  writ- 
ten mmnorandnm  of  the  terms  of  an  agree- 
ment. 

ARTICLES  OF  CONFEDERATION.  The 
title  of  the  compact  which  was  made  by 
the  thirteen  original  states  of  the  United 

StatPF  of  America. 

ARTICLES  OF  FAITH.    See  "Articles  of 


ARTICLES  OF  IMPEACHMENT.  A  writ- 
ten allecntion  of  the  canses  ft>r  impeach- 

m*  n'. 

They  are  (  ailed  by  Blarkstonc  a  kind  of 
hill  of  indictment,  and  perform  the  same 
eOiee  whl^  an  Indictment  does  In  a  com- 
mon criminal  case.  They  do  not  usually 
ynrsue  the  strict  form  and  accuracy  of  an 
Indictment  hut  are  sometimes  quite  general 


in  the  form  of  the  allegations.  Wooddeson, 
i^ct.  C(ir*:  comyn.  Dig.  "Parliament"  (L 21) ; 

'  story,  Const.  §  80t;. 

ARTICLES  OF  PARTNERSHIP.  A  wrltp 
ten  agreement  hy  which  the  parties  enter 

into  a  partnership  upon  the  conditions 
j  therein  mentioned.  These  are  to  be  dia- 
I  tinguished  from  agreements  to  entOT  Into 

a  partnership  at  a  future  time. 

ARTICLES  OF  RELIGION.  The  "Thirty- 
Nine  Articles"  of  reUgioas  dogma  drawn  np 
in  the  reign  of  James  L,  and  approTod  Iv 

him. 

ARTICLES  OF  ROUP.  In  Scotch  law. 
The  conditions  under  which  property  is  of- 
fered for  gale  at  auction.    Patcrson,  Comp. 

ARTICLES  OF  SET.  In  Scotch  law. 
An  agreement  for  a  lease.    Faterson,  Corap. 

ARTICLES  OF  THE  CLERGY.  See 
"ArtienU  COerL" 

ARTICLES  OF  THE  NAVY.  A  system 
of  rules  for  the  government  of  the  navy. 

ARTICLES  OF  THE  PEACE.  ▲  com- 
plaint made  hefore  a  court  of  competent 

Jurisdiction  by  one  who  has  just  rause  to 
fear  that  an  injury  to  his  person  or  prop- 
erty is  about  to  be  committed  or  caused  Iqr 
the  party  complained  of,  alleging  the  causes 
of  his  belief,  and  asliing  the  protection  of 
the  court. 

The  object  of  articles  is  to  compel  the 
party  eomplatned  <a  to  And  sureties  of  tb» 
peace. 

ARTICLES  OF  UNION.  Articles,  twenty- 
five  in  number,  adopted  by  the  parliaments 
of  England  and  Scotland  in  1707,  and  taking 
effect  May  Ist  of  that  year,  for  the  union 
of  the  two  oonntries.  1  BL  Comm.  M. 

ARTICLES  OF  WAR.   The  code  of  laws 

established  for  the  government  of  the  army. 

The  term  is  used  in  this  sense  both  in 
England  and  the  United  States.  The  term 
also  int  lndes  the  code  established  for  the 
governniont  of  the  navy.  See  Acts  April 
23.  1800,  and  April  10,  1806.  and  22  Geo. 
II.  c.  38;  19  Geo.  IIL  c.  17;  87  Geo.  III.  cc 
70.  71;  47  Geo.  m.  c.  71.  See  '*lbutia]  Law." 

ARTICULATE  ADJUDICATION.  InScotch 

law.  Separate  adjudication  for  each  of  sev- 
eral claims  of  a  creditor.  It  is  so  made  in 
order  that  a  mlstske  in  acctmiulatlng  one 

debt  need  not  affect  the  proceedings  on  other 
claims  which  are  correctly  accumulated. 

ARTICULI  (Lat.)  Articles;  items  or 
heads.  A  term  applied  to  some  old  Ehiglltfh 
statutes,  and  occasionally  to  treatises. 

ARTICULI  CLERI.  Articles  of  the  clergy; 
the  title  of  a  statute  passed  in  the  ninth 
year  of  Edw.  II.  to  adjust  questions  of  cog- 
nizance between  the  ecclesiastical  and  tem- 
poral courts.  S  Beere,  HlsL  Bng.  Law,  2M; 
2  Inst.  599. 

ARTICULI  DE  MONETA.  Articles  con- 
cemtng  money,  or  the  currency.  The  title 
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ARTICULI  MA6NAE  CHARTAS  (68) 


ASSART 


of  a  statute  passed  In  the  twentieth  year 

01  Edward  L  2  Reeve,  Hist.  Eng.  Law^, 
228;  Grabb.  HItt  Bnc  Law  (Am.  Bd.)  167. 

ARTICULI    MAQNAE   CHARTAE.  The 

pri  liniinary  articles,  forty-nine  In  nnmber, 
upon  whit  h  the  Magna  Charta  was  fouiuled. 

ARTICULI  SUPER  CHARTAS.  St.  28 
Edward  I.  st.  8,  confirming  and  enlarging 
Magna  Charta.  and  the  Charta  de  Foreata. 

2  Reeve.  Hist.  Ens  I-aw,  103.  233. 

ARTICULO  MORTIS.  See  "In  Articulo 
Xortia.*' 

ARTIFICER.   One  by  whom  Mnnethlng 
is  made.   4  Strobh.  (S.  C)  886. 
A  skilled  workman.  18  Q.  B.  Dir.  882. 

ARTIFICIAL,  kavlng  Its  ezlstsnoe  in 

tho  Ktvcn  manner  by  virtue  of  Or  in  COHUrido 
eratlou  only  of  the  law. 

An  artificial  person  is  a  body,  company, 
or  corporation  considered  in  law  as  an  in- 
dividual. 

ARTIFICIAL  PRB8UMFTI0N8.   In  the 

law  of  ovidcnt  e.  Presumptions  (otherwise 
termed  "legal")  which  derive  from  the  law 
a  technical  or  arttflefal  operation  and  ef- 
fect bfvond  their  niprf  natural  tendency  to 
produce  belief.    3  Starkie,  Ev.  1235. 

ARURA.  Days'  work  at  plougUng. 

A8  (Lat.)   A  pound.  It  was  composed 

of  twelve  ounces.  The  parts  were  reckon- 
ed, as  may  be  seen  in  the  law,  servunt.  de 
haeredibvs  (Inst  lib.  18,  Pandect)  aa  fol- 
lows: Uncia.  1  ounce;  »extam,  2  ounces; 
triens,  3  ounces;  quadrana,  4  ounces;  quin- 
cunx, 5  ounces;  xemis,  6  ounces;  scptunx,  7 
ounces;  bes,  8  ounces;  dodrans,  9  ounces; 
4extan0,  10  ounceb;  devna,  11  ounces. 

The  whole  of  a  tblnp.  x(<li<Uni>  quid.  Thus, 
an  slRnifHfi  the  wholf  ol  an  inheritance,  so 
that  an  heir  r.r  n-ssr  was  an  heir  of  the  whole 
inheritance.  An  heir  ex  iriente,  ear  temUte. 
«r  tene,  or  ex  deunce  was  an  heir  of  one-third, 
cne-balf .  twothlrds,  or  eleren-twelftbs. 

ASCENDANTS  (Lat.  axrendcir.  to  ascend, 
to  go  up  to,  to  climb  up  to).  Those  from 
whom  a  person  is  descended,  or  from  whom 
he  derives  his  birth,  however  remote  they 

may  bo. 

Every  one  has  two  ascendants  at  the 
first  degree,  bis  father  and  mother;  four  at 
the  second  degree,  bis  paternal  grand- 
father and  grandmother,  and  his  maternal 
grandfather  and  grandmother;  eight  at  the 
third.  Thus,  in  going  up  WO  ascMld  by  va- 
rious lines,  which  forlc  at  every  generation. 
By  this  progress,  sixteen  ascendants  are 
found  at  the  fourth  degree;  thirty-two  at  the 
fifth;  sixty-four,  at  the  sixth;  one  hun- 
dred and  twenty-eight,  at  the  seventh;  and 
so  on.  Hy  this  progressive  increase,  a  per- 
son has  at  the  twenty  fifth  generation  thirty- 
three  million  five  hundred  and  fifty  four 
thousand  four  hundred  and  thirty-two  as- 
cendants. But  as  many  of  the  ascendants 
of  a  per.'^on  h!ivi>  descended  from  the  same 
ancestor,  the  linos  which  were  forked  re- 


unite to  the  first  common  an<cstor.  from 
whom  the  other  descends;  and  this  multi- 
plication, thus  frequently  Interrupted  by 
the  common  ancestors,  may  be  rednoed  to 

a  few  persons. 

ASCENDIENTES.  In  Spaiii.sli  law.  As- 
cendants; ascemling  li<  irs:  In  iis  in  the  as- 
cending line.  White,  New  Recop.  bk.  L  tit 
7.  c  8.  note;  Schmidt,  Glv.  Law,  258. 

A8CRIPTITIU8.    One  enrolled;  forelgn- 

<  IS  who  have  been  enroIle(i.  An.oim  the 
Romans,  ascriptitii  were  foreigners  who  had 
been  naturalised,  and  who  had  in  general 

the  same  rights  as  natives.  Nov.  22,  c.  17; 
Code,  11.  47.    Ascriplitii  is  the  plural. 

ASPECT.  View  or  possibility.  A  plead- 
ing "with  a  double  aspect"  Is  one  baaed  on 
alternative  hypotheses  of  fScL 

ASPHYXIA.  In  medical  jurisprudence. 
A  temporary  suspension  of  the  motion  of 
the  heart  and  arteries;  awoonlnE;  faint- 
ing. 

ASPORTATION.  Carrying  away.  A  com- 
mon-4aw  ingredient  of  larceny.  "There  most 

lie  piu  h  a  caption  that  the  accused  acnni'-G= 
dominion  over  the  property,  followed  by 
such  an  asportation  or  carrying  away  as  to 
supersede  the  possession  of  the  owner  for  an 
appreciable  period  of  time."  94  Ala.  585. 

Thus  it  has  been  held  nr)t  larceny  to 
merely  set  a  package  of  goods  on  end,  with 
intent  to  steal  It  in  ttie  future  (1  LiOg.  C. 
C.  237).  or  to  touch  a  pocket  book  In  an- 
other's pocket  without  removing  it  (99  Mass. 
1111).  or  to  attempt  to  carry  away  property 
which  is  attached  by  a  chain  to  the  person 
of  the  owner  (1  Leg.  G.  C.  881).  On  the 
other  hand,  the  slightest  asportation  is  suf- 
ficient, and  it  has  been  lield  larceny  to  re- 
move a  package  from  one  end  of  a  wagon 
to  the  other  (1  Leg.  (\  r  '_'.36),  or  to  parUy 
lift  money  from  a  jjo' i  >  r  though  it  was 
dropped  before  being  entiiely  removed  (1 
Moody,  C.  C.  78;  20  Ohio  SL  508). 

The  asportation  need  not  be  by  the  hand 
of  the  trespasser:  a  carrying  away  by  an 
innocent  agent  <.  125  Mass.  390),  or  by  me- 
chanical means,  as  by  fraudulently  connect- 
ing a  private  pipe  with  gaa  mains  (1  Cox, 
C.  G.  218).  being  snfflclent. 

ASPORTAVIT.  He  carried  away.  See 
"Asportation." 

A88ACH,  or  ASSATH.  In  old  Welsh  law. 
An  oath  made  by  compurgators.  Applied 
in  8t  1  Hen.      c.  6,  to  the  Welsh  custom 

of  clearing  one  accused  of  homicide  by  the 
oaths  of  three  hundred  persons. 

The  origin  and  exact  meaning  of  the 
term  is  uncertain,  and  Mr.  Harrington  could 
only  collect  its  meaning  from  the  above 
statute.  Barr.  Obs.  St.  888. 

ASSART,  or  ESSART.  In  English  forest 
and  ecclesiastical  law.  The  olfense  of  pull- 
ing up  by  the  roots  the  woods  that  are 

tiilckets  and  coverts  for  the  deer,  and  mak- 
ing them  clear  as  arable  land.  Manw.  For. 
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ASSASSINATION 


(69) 


ASSENT 


Law.  p.  2,  c.  9,  note  1 :  Cowell;  1  Crabb,  Real 
Prop.  pp.  486.  4S7,  5  627. 

Written,  in  the  law  Latin,  assart uin,  in 
Bxmetoa  asd  Ftata,  and  easartum,  in  fbe 
Ckorta  de  Fnrf^ta  and  the  Black  Book  of 
the  Exchequer. 

A88A881NATI0N.  Murder  committed  for 
hire,  without  provocation  or  cause  of  re- 

?nt   given   to  the  murderer  by  the 
upon  whom  the  crime  is  committed. 
Inst  bk.  4,  Ut  4,  note  45. 
A  tnnrder  committed  treacherously,  with 
adrantage  of  time,  place,  or  other  circum- 
atances. 

In  modern  usage,  at  least,  it  is  not  a 
terinitml  tarm  <rf  the  law  of  homielde. 

ASSATH,  or  ASSAITH.  See  "Aasach." 

ASSAULT.   An  unlawful  offer  or  attempt 

with  foi  f  (■  or  violence  to  do  a  corporal  hurt 
to  another.  It  may  consist  of  any  act  tend- 
Ibc  to  aneh  InJniTi  ud  accompanied  aneh 

circumstances  as  denote  an  Intention  and 
a  present  ability  of  personal  violence.  1 
Hill  (N.  Y.)  351. 

Force  unlawfully  directed  or  applied  to 
the  peraon  of  another  raOM  ineh  drcum- 
8tanre<>  as  to  cause  a  well-fonttded  appre- 
hension of  immediate  peril. 

A«rsraTated  assault  la  one  committed  with 
the  intention  of  committing  some  additional 
crime,  or  under  circumstances  of  peculiar 
turpitude. 

Simple  assault  la  one  committed  with  no 
latentioQ  to  do  any  other  Injury. 

Assault  is  generally  coupled  with  battery, 
and  for  the  excellent  practical  reason  that 
they  generally  go  together:  but  the  assault 
la  rather  the  initiation  or  offer  to  commit 
the  act  of  which  the  battery  is  the  consum- 
mation. An  ;issault  Is  included  in  every 
battery.   1  Hawk.  P.  C.  c  62,  i  1. 

Mere  words  do  not  constltnte  an  assault 
(S9  ind.  300),  but  some  overt  sfit  Is  reQOlrad 

(55  Hun  [N.  Y.]  214). 

ASSAY.  The  proof  or  trial  of  the  purity 
or  taenees  of  netals.  particularly  the  pre- 
ckma  metala^  goM  and  sUver. 

ASSAY  OFFICE.  An  establishment,  or 
department,  In  which  the  manipulations  at- 
toiding  the  assay  of  bullion  and  coins  are 
eondvcted.  See  "Assay." 

ASSAYER  OF  THE  KING.  An  officer  of 
the  royal  mint,  appointed  by  St  2  Hen.  VI. 
c  IS.  who  recelTed  and  tested  the  bullion 

taken  In  for  cninlri!:.  Also  called  aa$atf«h 
tor  regis.   Cowell;  Termes  de  la  Ley. 

ASSECURARE    (Lat.)    To    assure;  to 
make  secure  by  pledges,  or  any  solemn  in- ' 
tet position  of  tatth.  Spelmsa;  OowelL 

ASSECU  RATION.  In  European  law. 
Assurance;  insurance  ot  a  vessel,  freight, 
or  cargo.  Oppoeitkm  to  the  decree  of  Gre- 
aoUe.  Ferrlors. 

ASSECURATOR.  An  hisiiNr. 


A88EDATION.    In  Scotch  law.    An  old 

term,  used  indiscriminately  to  signify  a 
lease  or  feu-right.  Bell,  Diet;  Brsk.  Inat 
Ub.  2,  tit  «.  f  2P. 

ASSKMBLY.   The  meeting  of  a  number 

of  persons  in  the  same  place. 

——Political  Asaemblies.  Those  re<iuired 
by  the  constitution  and  laws.  For  example. 

the  general  assembly,  which  includes  the 
senate  and  house  of  representatives.  The 
meeting  of  the  electors  of  the  president  and 
vice  president  of  the  United  States  may  alao 
be  c^led  an  assembly. 

 Popular  Assemblies.  Those  where  the 

people  meet  to  deliberate  upon  their  rights. 
These  are  guarantied  by  the  constitution. 
Const  U.  S.  Amend,  art.  1 

Unlawful  Assembly.  The  meeting  of 
three  or  more  persona  to  do  an  unlawful 
act,  although  they  may  not  carry  their  pur- 
pose into  execution.  It  differs  from  a  riot 
or  rout  because  in  each  ot  the  latter  cases 
there  Is  some  act  done  besides  the  simple 
meeting.  See  1  Ired.  (N.  C.)  30;  9  Car.  & 
P.  91,  431;  5  Car.  &  P.  154;  1  Bish.  Crim. 
Law.  8  296;  2  Bish,  Crlm.  Law,  {S  1089, 
1040. 

ASSEMBLY  GENERAL.  The  supreme  ec- 
clesiastical court  In  Scotland. 

ASSENT.  Approval  of  something  done. 
An  undertaking  to  do  something  in  com- 
pliance with  a  requMt 

In  strictness,  "assent"  la  to  be  distin?;iiish- 
ed  from  "consent"  which  denotes  a  wiiiing- 
ness  that  something  about  to  be  done  be 

done;  "acceptance,"  compliance  with,  or 
receipt  of,  something  offered;  "ratification," 
rendering  valid  something  done  without  au- 
thority;  and  "approval."  an  expression  of 
satisfaction  with  some  act  done  for  the 
benefit  of  another  besides  the  party  approv- 
ing. But  in  practice  the  term  is  often  used 
in  the  sense  of  acceptance  and  approvaL 
Thus,  an  offer  is  said  to  bo  assented  to,  al- 
though properly  an  offer  and  acceptance 
complete  an  agrci-nient.  It  i.s  apprelicml<-d 
that  this  confusion  has  arisen  from  the  fact 
that  a  request,  assent,  and  concurrence  of 
the  party  recinestiiii:  complete  a  contract 
as  fully  as  an  offer  and  acceptance.  Thus, 
It  is  said  there  must  be  a  request  on  one 
side,  and  assent  on  the  other,  in  every  con- 
tract (5  Bing.  N.  V.  7."».  and  this  assent  be- 
ctnnes  a  promise  enforceable  by  the  party 
requesting,  when  be  has  done  anything  to 
entitle  him  to  the  right  Assent  thus  be- 
comes in  reality  fso  far  a.s  it  is  assent 
merely,  and  not  acceptance)  an  offer  made 
in  response  to  a  request.  Assent  and  ap- 
proval, as  applied  to  acts  of  parliament  and 
of  congress,  have  become  confounded,  from 
the  fact  that  the  bills  of  parlianK  ut  wore 
originally  requests  from  parliament  to  the 
king.   See  1  Bl.  Comm.  IflS. 

Express  ssoent  Is  that  which  is  openly 

declared. 

Implied  assent  is  that  which  is  presumed 
by  law. 


L. 
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ASSERTORY  COVENANT  (70) 


ASSIGNMENT 


ASSERTORY  COVENANT.  One  which 
asserts   nr   warrants   the  ezlBtence  Of  a 

parti<  ular  state  of  facts. 

ASSESS.  To  rate  or  ax  ihe  proportion 
which  every  penon  has  to  paj  ot  ray  par- 
ticular tax. 

To  tax. 

To  .'uljust  the  shares  of  a  (  (mtributlon  by 
several  towards  a  common  l>eneficial  object, 
aecordtnc  to  the  benefit  recelred. 

To  fix  the  Talne  of ;  to  fix  the  amooiit  of. 


heir,  and  which  is  sufBcient  to  charge  him, 
aa  far  as  it  goen^  with  the  specialty  debts 
of  his  ancestors,  t  Williams,  BbE*rs.  1011. 

 Personal  Assets.   Goods  and  porsonal 

chattels  to  which  the  executor  or  adminis- 
trator is  entitled. 

 Real  Assets.   Such  as  descend  to  the 

heir,  as.  an  estate  in  fee  simple. 

ASSETS  ENTRE  MAINS  (Law  Fr.)  As- 
sets In  hand;  assets  in  the  hands  of  execu- 
tors or  administrators,  applicable  for  the 
payment  of  debts.  Termee  de  la  Ley;  i 
Bl.  Comm.  510;  1  Crabb,  Real  Prop.  p.  IS, 
i  81.  Called,  in  modern  law,  "personal  a»> 


ASSESSMENT.  Detwmlning  the  value 
of  a  man's  property  or  occupation  tor  the 
purpose  of  levying  a  tax. 

Determining  the  share  of  a  tax  to  be  paid  i 

by  each  individual.  | 

Adjusting  the  shares  of  a  contribution  by  !  f  1>P^^1'"J  ^^'^^^^^ 
seyeral  towards  a  common  beneficial  object.  *^         *°  ^^\1V^^ 

according  to  the  benefit  received.  The  term  ^^^er  he  appeals  to  God  as  a  witness  of 


ASSEVERATION.   The  proof  which  a 

ninn  tiives  of  the  truth  of  what  he  says,  by 


the  truth  of  what  he  says,  and  Invokes  him, 
as  the  avenger  of  falsehood  and  perfidy,  to 
punish  him  if  be  speaks  not  the  truth.  See 
"Oath." 


is  used  In  this  latter  sense  in  New  York, 
distinguishing  some  kinds  of  local  taxation, 

whereby  a  peculiar  benefit  arises  to  the  par- 
ties, from  general  taxation.  11  Johns.  (N.T.) 
77 :  3  Wend.  (N.  T.)  26S;  4  HUl  (N.  Y.)  7f ; 
4  N.  T.  419. 

Of  Damages.  Fixing  the  amount  of 
damages  to  which  the  prevailing  party  in 
a  suit  is  entitled,  it  may  be  done  by  the 
oonrt  through  Its  proper  ollloer,  the  derk 
or  prothonotary,  where  the  assessment  Is 
a  mere  matter  of  calculation,  but  must  be 
by  a  jury  In  other  cases.    See  "Damages." 

——In     Insurance.   An  apportionment 
made  In  general  average  upon  the  Tsrlous  |  errors.  Fttih.  Nat  Brer.  19. 
articles  and  interests  at  risk,  according  to 

their  value  at  the  time  and  place  of  being;  ASSIGNATION.  In  Scotch  law. 
In  safety,  tor  oontribution  for  damage  and|mnt  (ff.v.) 


ASSEWIARB  (Law  Lat)   In  old  rsomrda. 

To  draw  or  drain  out  water  Crom  msraby 

grounds.    Cowell;  Blount. 

ASSIGN.  To  make  or  set  over  to  another. 
Ciowell:  t  BL  Comm.  SM;  S  Johns.  (N.  T.) 

391. 

To  appoint;   to  select;   to  allot.    3  Bl. 
Comm.  58. 
To  set  forth;  to  point  out;  as,  to 


sacrifices  purposely  made,  and  expenses  in- 
curred for  escape  from  impending  common 
peril,  t  PtaiL  ina.  e.  16. 

ASSESSORS.  Those  appointed  to  make 

assessments. 

 In  Civil  snd  Scotch   Law,  Persons 

skilled  in  law,  selected  to  advise  the  judges 
Of  the  inferior  courts.  Bell.  Diet.;  Dig.  1.  22; 
Code.  1.  61. 

ASSETS  (Fr.  tuteez,  enough).  All  the 
stock  In  trade,  cash,  snd  all  available  prop- 
erty beloncins?  to  a  merchant  or  company. 

Equivalent  to  "property."  2  Sandf.  (N.  Y.) 
202. 


A88IGNATUR  UTITUR  JURE  AUCTO- 
ris.  An  assigner  is  clothed  with  the  rights 
of  his  principal.   Halk.  Max.  14;  Broom, 

Leg.  Max.  (3d  Tendon  Ed.)  415.  416.  428. 
425:  Wlngate,  Max.  p.  66;  1  Bxch.  32;  18 
Q.  B.  878. 

ASSIONAY,  or  ASSIQNBY.  Ill  Scotch 

law.  An  assignee.  "Airis  and  A8»ignai3," 
1  Pltc.  Crini.  Tr.  p.  342;  •'MrrM  or  Aisigneys," 
5  Bell,  App.  Cas.  83.  "A  ssifjnait*  (Law  Fir.) 
occurs  in  Y.  B.  M.  7  Edw.  IIL  6. 

ASSIGNEE.  One  to  whom  an  asstgn- 

ment  has  been  made. 
Assignee  in  fact  Is  one  to  whom  an  as- 


The  property  in  the  hands  of  an  heir,  ex- 1  slgnment  has  been  made  In  fact  tu  tho 
ecutor,  administrator,  or  trustee,  which  Is  I  party  having  the  right. 

legally   or  e(iultnhly   charKeable  with   the      Assignee  l:i  law  is  one  in  wliora  tlio  law 
obligations  which  such  heir,  executor,  ad- 1  vests  the  right;  as.  an  executor  or  adminis- 
mlnlstrator.  or  othe^  trustee  Is,  as  tmih,  re-  trator.  See  "Assignment" 
quirc'l  to  rliprharfre.  ] 

 Equitable  Assets.  Such  as  can  he  reach-      ASSIGNMENT  (Law  Lat.  a.^siijnatio.  from 

ed  only  by  the  aid  of  a  court  of  equity,  and  [  aaaigno, — ad  and  tigntim, — to  mark  for;  to 
Which  are  to  be  divided,  pari  pattu,  among  i  appoint  to  pne;  to  appropriate  to).  At  corn- 
all  Uie  credltora.  S  Fonbl.  Bq.  401  et  seq.;  I  mon  law.  "The  transferring  and  setting 
Willis,  Trustees,  118.  over  to  another  of  some  right,  title,  or  inter- 

—— Legal  Assets.  Such  as  constitute  the ,  est  in  things  in  which  a  third  party,  not  a 
fund  for  the  payment  of  dehts  according  to ;  party  to  the  assignment,  has  a  concern  and 
their  legal  priority.  [Interest."   1  Bac.  Abr.  329;  1  Iowa,  582. 

——Assets  per  Descent.  That  portion  of  i  It  is  more  loosely  used  to  indicate  any 
the  ancestor's  estate  whl<Ai  desoends  to  the '  transfer  or  making  over  to  another  of  tho 
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whole  of  any  property,  real  or  personal,  In 
possession  or  in  action,  or  of  any  estate  or 
right  therein.  35  Fed.  436;  78  Iowa,  lOt; 
3  Minn.  889  (OH.  282);  16  Barb.  (N.  T.)  580. 

ASSIGNMENT  FOR  BENEFIT  OF  CRED* 

Itors.  An  assignment  by  an  Insolvent  debt- 
or of  his  property,  iu  trust  for  the  distribu- 
tion of  such  property  amoog  the  Msignor'e 
creditors. 

ASSIGNMENT  OF  OOWER.  The  act  by 
which  the  share  of  a  widow  la  her  deceaaed 

husband's  real  estate  la  aacertained  and 

set  apart  to  her. 

The  assignment  may  be  made  in  paU  hf 
the  heir  or  hia  guardian,  or  the  devlaee  or 
other  persons  seised  of  the  lands  sul^ect  to 

dower  (19  N.  H.  240;  23  Pick.  [Mass.]  80. 
88;  4  Ala.  [N.  S.J  160;  4  Me.  67;  2  Ind.  388; 
White  A  T.  Lead.  Cas.  51),  or  it  may  be  made 
after  a  course  of  judicial  proceedings,  where 
a  voluntary  assignment  is  refused.  In  this 
case,  the  ii.ssii;nnient  will  bo  made  by  the 
•herift,  who  will  set  off  her  share  hy  metes 
and  hodnda.  8  BI.  Gomm.  188;  1  Washb. 
Real  Prop.  229.  The  assignment  should  be 
made  within  forty  days  after  the  death  of 
the  husband,  during  which  time  the  widow 
shall  remain  in  her  husband's  capital  man- 
■fon  hoQse. 

ASSIGNMENT  OF  ERRORS.  In  practice. 
The  statement  of  the  case  of  the  plaintiff 
in  error  on  a  writ  of  error  setting  forth  the 
errors  complained  of.  It  corresponds  with 
the  declaration  in  an  ordinary  action.  2 
TIdd.  Prac.  1168;  8  Steph.  Comm.  644. 

In  those  states  in  which  thp  romndy  by 
appeal  is  extended  to  actions  at  law  and 
criminal  prosecutions,  the  assignment  of 
errors  Is  a  schedule  of  the  errors  complain- 
ed of,  filed  by  appellant,  and  nsually  pre- 
flzed  to  hla  brieL 

ASSIGNOR.  One  who  makes  an  assign- 
ment; one  who  transfers  property  to  an- 
other. 

ASSIGNS.  Assignees;  those  to  whom 
property  shall  have  been  transferred.  Now 
seldom  used  except  In  the  phrase,  tn  deeds, 

"heirs,  administrators,  and  assigns." 

ASS  ISA  (LAt  a»sidere).  A  kind  of  Jury 
or  Inqnest.  AtHsa  vertitur  in  yttrotum,  the 
assize  has  been  tamed  into  a  jury.  See 

"Assize." 

A  writ.  as.  an  asslae  of  novel  di9$9Mn, 

assize  of  common  pasture. 

An  ordinance,  as  assisa  panis.  Spelman; 
Lltt.  ?  2::»:  ?.  Sharswood,  Bl.  Comm.  402. 

A  fixed  specific  time,  sum.  or  quantity;  a 
tribute;  tax  fixed  by  law;  a  fine.  Spelman. 

ASSI8A  ARMORUM.  A  Btotute  ordering 

the  keeping  arms. 

ASSISA  CAOERE.  To  be  nonsuited. 
CoweU;  8  BL  Comm.  408. 

ASSISA   CONTINUANDA.   A   writ  for 

the  continuation  of  the  assize  to  allow  the 
production  of  papers.   Reg.  Grig.  317. 

ASSISA  DE  F0RE8TA.  Aastae  of  the  fbr- 
eat  (g.  e.) 


ASSISA  MORTIS  D'ANCESTORIS.  As- 
size of  mart  d'anoettor  (q.  v.) 

ASSISA  DE  CLARENDON.  The  statute 
of  Clarendon,  passed  10  Hen.  II.,  allowing 
an  additional  time  for  preparation  to  per* 
sons  compelled  to  abjure  the  realm.  See 

"Abjuration." 

ASSISA  DE  MEN8URIS  (Law  Lat.)  As- 
size of  measures.  A  common  r^le  for 
weights  and  measures,  established  through- 
out England  by  Richard  1.,  in  the  eighth 
year  of  hla  reign.  Hale.  Hist  Com.  Law.  o.  7. 

ASSISA  DE  NOCUMENTO.    Assise  of 

nuisance.  In  old  English  practice,  a  writ 
which  lay  to  remove  a  nuisance,  and  re- 
cover damages.  3  Bl.  Comm.  221,  222;  Reg. 
Grig.  Id7b.  Now  abolished  with  the  other 
real  actions. 

ASSISA  DE  UTRUM  (assize  of  Utrum). 
In  old  English  practice.  An  assize,  other- 
wise called  a  writ  of  jwrU  utrum,  which 
lay  for  a  parson  or  prebendary  at  common 

law,  and  for  a  vicar  by  St.  14  Edw.  111.  c. 
17,  to  recover  lands  and  tenements  belong- 
ing to  the  chur^  which  were  alienated 
by  the  predecessor,  or  of  which  he  was 
disseised,  or  which  were  recovered  against 
him  by  verdict,  confession,  or  default, 
without  praying  in  aid  of  the  patron  and 
ordinary,  or  on  which  any  person  had  in- 
truded since  the  predecessor's  death.  8 
Bl.  Comm.  253;  Roscoe,  Real  Actions.  74; 
Bracton,  lib.  4,  tr.  5;  Fleta.  lib.  5.  c.  20.  It 
derived  its  name  from  the  emphatic  word 
in  the  writ  by  which  the  jury  were  required 
to  determine  "whotlirr"  {vinim)  the  tene- 
ments in  question  were  frankalmoign  be- 
longing to  the  church  of  the  demandant,  or 
the  lay  fee  of  the  defendant.  Bracton.  fol. 
286;  Reg.  Ori«.  .32b.  The  writ  has  long 
l)een  obsolete,  piinciiially  because  of  tlie 
restraining  statute  of  13  Eliz.  c.  10.  3  Bl. 
Comm.  858. 


ASSISA  FRISCAE  FORTIAE. 

fretfi  fbree  (ff.  v.) 


Amtse  of 


ASSISA  IMORTIS  ANTECESSORIS  (Law 
Lat.)  Asfise  of  mort  d'ancvstor  (q.  v.)  Brao- 
ton.  lib.  4,  tr.  8;  Fleta.  Ub.  4,  c.  1;  Id.  lib. 
5,  c.  1.  Called,  alao.  otsisa  <fe  morte  onle- 

ccusoris. 


ASSISA  NOVAE  DiSSEYSINAE. 
of  novel  dlsselBln  (a.  v.) 


Assize 


ASSISA  PANIS  ET  CEREVISLAE  (LaW 
Lat.)  Assize  of  bread  and  ale,  or  beer. 
The  name  of  a  statute  passed  in  the  fifty- 
flrst  year  of  Henry  lit,  containing  regula- 
tions for  the  sale  of  bread  and  ale;  some- 
times called  the  "statute  of  bread  and 
ale.*'  Co.  Litt.  159b;  2  Reeve.  Hist.  Eng. 
Law,  56;  Cowell;  Bracton.  fol.  155;  Barr. 
Obs.  St.  52.  The  particular  provisions  of 
this  statute,  which  are  very  minute,  may 
be  found  in  Britton  and  Fleta.  Brltt  c 
30;  Fleta,  Ub..  8.  oc.  8,  IL  Spelman  oon* 
alders  the  statutes  pasatng  under  the  name* 
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of  assisa  panis,  asaiaa  vini  et 
etc^  to  belong  to  an  earlier  period. 
The  power  or  prlvftege  of 

adjusting   the    woiRhts  and 
bread   and    boor.  Cowell. 


or 
of 


ASSISA  PROROQANDA.  A  writ  to  stay 
proceedlnge  where  one  of  the  paitlee  is  en- 
gnied  in  a  eoit  of  the  king.  Beg.  Orlg.  208. 

A88I8A  ULTIMAE  PRAESENTATiONIS. 
of  darreim  pretetUmetU. 


AS8I8A  VENALIUM.  Statutes  regulating 
the  sale  of  certain  articles.  Spelman. 

ASS180RS.  In  Scotch  law.  Jorors. 

ASSISTANCE.  See    '^rlt   of  Aaelet- 

ance." 

ASSISUS  (Lat  from  awidere,  to  fix  or  set- 
tle). In  old  Bngllah  law.  Fixed  or  certain. 

Assisii.t  rriUliis.  a  flxod.  certain,  or  standing 
rent.  Keunell.  Par.  Ant.  314.  335.  Called 
"rent  of  assize."  2  Bl.  Comm.  42.  Terra 
asxisa,  land  let  or  farmed  oat  for  a  certain 

assessed  rent.  Cowell. 

ASSITHMENT.  Compcusatiun  by  a  pe- 
cnnlarr  mulct  Cowell. 

ASSIZE  (Lat  a«»iden,  to  sit  by  or  near. 

through  the  Pr.  assfva.  a  session). 

-——In  English  Law.  A  writ  directed  to 
the  aherlflF  for  the  recovery  of  immovable 
property,  corporeal  or  incorporeal.  Gowell; 

Litt.  S  234. 

The  action  or  proceedings  in  court  based 
upon  such  a  writ.  Magna  Charta,  c.  12;  St. 
IS  Bdw.  I.  (Westminster  II.)  c.  25;  3  Bl. 
Comm.  67.  262;  Sellon,  Prac  Introd.  xiL 

Such  actions  were  to  be  tried  by  special 
courts,  of  which  the  judicial  officers  were 
justices  of  assize.  See  "Courts  of  Assise 
and  Nisi  Prius."  This  form  of  remedy  Is 
said  to  have  been  introduced  by  the  parlia 
ment  of  Northaniptcm  (or  Nottingham.  A. 
D.  1176),  for  the  purpose  of  trying  titles 
to  land  in  a  more  certain  and  exifedltious 
manner  before  conimi,ssinn«'rs  appointed  by 
the  crown  than  before  the  suitors  in  the 
county  court  or  the  king's  juatlcian  in  the 
iiiilii  rrijis.  The  action  i.<?  properly  a  mixed 
action,  whereby  the  ])laiiitiff  recovers  his 
land  and  ilaniages  for  the  injury  sustain- 
ed by  the  diaseialn.  The  value  of  the  ac- 
tion as  a  means  for  the  recovery  of  land 
led  to  its  KctuMal  a'lopHon  for  that  purpose: 
those  who  had  suffered  injury  not  really 
amounting  to  a  disseisin  alleging  a  disseisin 
to  e!ititle  fb'-mselves  to  the  remedy.  The 
tico])e  01  the  remedy  was  also  extended  so 
as  to  allow  the  recovery  cff  incorporeal 
hereditaments,  as  franchises,  estovers,  etc. 
It  grave  place  to  the  action  of  ejectment, 
and  is  now  aliolisbed,  having  been  pre 
viousiy  almost,  if  not  quite,  entirely  dis- 
Qsed.  St  2  ft  4  WnL  lY.  c  27, 1  26.  Steams, 
Real  Actions.  187. 

A  Jury  summoned  by  virtue  of  a  writ  of 


The  verdict  or  judgment  of  Tin  jurors  or 
recognitors  of  assize.    3  Bl.  Comm.  57,  59. 

A  court  composed  of  an  assembly  of 
knights  and  other  substantial  men.  with 
t  he  baron  or  Justice,  in  a  certain  place,  at 
an  appointed  time.  Grand  Coutnm.  cc.  24. 

2.'.. 

An  ordinance  or  statute.  LitL  9  234; 
Reg.  Orlg.  232.  Anything  reduced  to  a  cer- 
tainty in  respect  to  number,  quantity, 
quality,  weight,  measure,  etc.  2  Sharswood. 
Bl.  Comm.  42;  Cowell;  Spelman.  "Assisa." 
See  the  articles  immediately  following. 

 In  Scotch  Law.    The  jury,  consisting 

of  fifteen  men.  In  criminal  cases  tried  in 
the  court  of  Justiciary.  Paterson,  Gomp.; 
Bell.  Diet 

ASSIZE  OF  DARREIN  PRESENTMENT. 
A  writ  of  assize  which  formerly  lay  for 
a  person  who  had  himself,  or  whooo  an- 
cestors had  upon  the  last  preceding  avoid* 

an<  e.  presented  a  clerk  to  a  benefice  where 
a  stranger  presented  a  clerk  for  the  pur- 
pose of  obtaining  a  writ  commanding  the 
bishop  til  tTistltute  the  patron's  clerk,  and 
to  obtain  (iuinages  for  the  interference.  3 
Sharswood.  Bl.  Comm.  24.");  St.  13  Edw.  1. 
(Westminster  II.)  c.  5.  It  has  given  way 
to  the  remedy  by  quare  impediU 

ASSIZE  OF  FRESH  FORCE.    A  writ  Of 

assize  which  lay  where  the  disseisin  had 
been  committed  within  forty  days.  Fitsh. 
Nat  Brer.  7. 

A88IZE    OP    MORT    D'ANCE8TOR.  A 

writ  of  as.size  which  lay  to  recover  posses- 
sion of  lands  against  an  abator  or  his 
alienee.  It  lay  where  the  ancestor  from 

whom  the  claimant  derived  title  died  seised. 
Cowell;  Speimau;  3  Sharswood,  Bl.  Comm. 
186. 

A88IZE  OF  NOVEL  DISSEISIN.    A  writ 

of  assize  which  lay  where  the  claimant 
had  been  lately  disseised.  The  attion 
must  have  been  brought  subsequent  to  the 
next  preceding  session  of  the  eyre  or  cir- 
cuit of  Justices  which  took  place  once  tn 

SI  veil    years.    CO.   Utt  162;    BoOtb,  Roal 

Actions.  LMO. 

A88IZE  OF  NUISANCE.  A  writ  of  as- 
sise which  lay  where  a  nuisance  had  been 

committed  to  the  complainant's  freehold. 

The  complainant  alleged  some  particular 
fa(  t  done  which  worked  an  injury  to  his 
freehold  {ad  nocumevtum  Hberi  tencmeriti 
sui),  and.  if  successful,  recovered  judg- 
ment for  the  abatement  of  the  nuisanc  •■, 
and  also  for  damages.  Fitch.  Nat  Brev. 
188;  8  Sharswood.  Bl.  Comm.  221;  2  Ooke, 
68. 

ASSIZE  OF  THE  FOREST.  A  statute 
or  ordinance  concerning  th<'  royal  forests 
passed  in  the  thirty  third  year  of  Edw.  L 
Otherwise  called  Ordinatio  Forestae.  Aiir 
other  statute  of  the  same  title  was  passed 
in  the  thirty-fourth  year  of  Edw.  I.  2 
iieeve.  Hist  Bug.  Law.  104.  106;  Co.  Litt 
lS2b. 
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ASSURE 


AMIZe  OP  UTRUM.   A  writ  of  attlae 

whifh  lay  for  a  parson  to  recover  lands 
which  bis  predecessor  ha<i  improperly  al- 
hnrad  the  dmreh  to  be  doprtved  of.  3  BL 
267. 


ASSJZE  RENT.  The  fixed  or  established 
rent  of  tin-  frefbolders  and  ancient  copy- 
holders of  a  manor,  which  cannot  be  de 
varied  from  or  varied.  2  BL  Comm.  42. 

ASSIZES.  Sessions  of  the  justices  or 
commissioners  of  assize.  These  assizes 
are  held  twice  in  each  year  in  each  of  the 
various  shires  of  England,  with  some  ex- 
ceptions, by  virtue  of  several  toniuiisslons, 
for  the  trial  of  matters  of  fact  in  issue  in 
both  drii  and  criminal  cases.  They  sUIl 
retain  the  andent  name  in  popular  lan- 
guage, though  the  commission  of  assize  is 
no  longer  issued.  3  Steph.  Comm.  424, 
Bote.  See  "Assise;"  "Niai  Prina;"  "Conits 
or  AMlie  and  Niat  Prioe." 

ASSIZES  DE  JERUSALEM.  A  code  o> 
feudal  law  prepared  at  a  general  assembly 
of  lords  after  the  conquest  of  Jerusalem. 
Tt  was  compiled  principally  from  the  laws 
aad  customs  of  Prance.  It  was  redui  ed  to 
form  by  Jean  d'Iblin,  Comte  de  Japhe  et 
Aacalon.  about  the  year  1290.  1  Foumel, 
mat.  dea  At.  49;  2  Dspln.  ProfL  dea  Av. 
<74-<20;  ati^b.  PL  Append.  zL 

ASSOCIATION.    The  act  of  a  num!)  r  of 
persons  in  uniting  for  some  purpose,  wheth 
er  aoclat,  hnsineas  or  benevolent. 

The  persons  so  Joialug;  or  the  organlia- 

tion  by  tbeni  formed. 

Though  the  term  covers  any  united  ac- 
tion, however  temporary,  it  is  generally 
applied  to  a  formal  union  under  an  asso- 
clat<>  name,  and  by  an  ai^reement  known 
as  *  arli(  ies  of  asso:  i;it!on."  The  organiza- 
tion resembles  a  corporation,  but  the  pow- 
ers and  liabilities  of  its  members  and  rep- 
resentatives are  more  nearly  related  to 
those  of  a  partnership,  from  which  they  dif- 
fer in  having  no  delictut  peritotiannn.  and  in 
the  fact  that  the  authority  as  to  the  public 
ia  in  officers,  and  not  in  the  members  gen- 
endly.    See  "Joint-Sto<  k  Company." 

 In  English  Law.  A  writ  directing  cer- 
tain persons  (usually  the  clerk  and  his  stib- 
ordlnate  fdlic-rs)  to  as;i«)(  iate  themselves 
with  the  justices  and  sergeants  for  the  pur- 
fooe  of  takias  the  aaolaea.  2  Shanwood^ 
VL  Conn.  B9. 

ASSOIL.  ASSOILE,  or  ASSOILYIE.  To 
aet  free;  to  deliver  from  excomniuQicaUon. 
8t  1  Hen.  lY.  e.  7;  GoweU. 

ASSOILZIE.  InSootchlaw.  Tb  acquit 

AS80YL  (Law  Pr.)  To  forgive;  to  par- 
don: to  absolve.  (Jur  Dim  iiumhi/I.  whom 
God  assoil;  on  whom  Ood  liave  mercy. 
IMham. 

ASSUME.  To  take  <m:  to  undertake.  dO 
Cal.  147.   To  talce  la  appearance.   See  75 

CaL  73. 


ASSUMPSIT  (Lat  assumere.  to  assume, 
to  undertake;  MMHiptM,  he  has  undertak* 

ill). 

—In  Contracts.  An  undertaking,  eith- 
er expresa  or  implied,  to  perform  a  parol 
agreement   1  Mlly,  Reg.  182. 

Expri'.ss  iissiniip.-it  is  an  undertaking  made 
orally  by  writing  not  under  seal,  or  by  mat- 
ter of  record,  to  perform  an  act  or  to  pay  a 
sum  of  money  to  another. 

Implied  HSHumpnU  is  an  undertaking  pre- 
sumed in  law  to  have  been  made  by  a  party, 
trom  his  conduct,  although  he  has  not  made 
any  express  promise. 

 In  Practice.    A  form  of  action  which 

^es  for  the  recovery  of  damages  for  the 
nonperformance  of  a  parol  or  simple  con- 
tract. 7  Term  R.  861;  8  Johns.  Cas.  (N. 
Y.)  60. 

It  differs  from  debt,  since  the  amount 
claimed  need  not  be  liquidated  (see 
"Debt"),  and  from  covenant.  slno«  it  does 
not  require  a  (onti.u  f  uiid  •!  si  al  to  sup- 
port it  (see  "Covenant").  See  4  Coke,  dl; 
4  Burrows.  1008;  14  Pick.  (Mass.)  428;  2 
Mete.  (Mass.)  181.  AssimipKit  ia  one  of  the 
class  of  actions  called  "actions  upon  the 
ease,"  and  in  the  older  books  is  called  "ac- 
tion uiH>a  the  case  uiH>n  atisumpitU."  Comyn, 
Dig. 

Special  >i <<ittii i>sif  Is  an  action  of  'issuiiiiikU 
brought  upon  an  express  contract  or  promise. 

Gteneral  atsumptU,  sometimes  called  4ndAi- 
ffifiis  assuuip.sit.  Is  an  aetion  of  ii-oiinnpfiit 
l)rought  upon  the  prf)mise  or  contract  im- 
plied bv  law  in  certain  cases.  See  8  Smith, 
Lead.  Cas.  (5th  Am.  Ed.)  14. 

See  "Common  Coanta." 

ASSURANCE. 

-In    Conveyancing.    .\ny  instrument 


which  confirms  the  title  to  an  estate. 

Legal  evidence  of  the  transfer  of  prop- 
erty.   2  BI.  Comm.  204. 

The  term  "assurances"  includes,  in  an 
enlarged  sense,  all  instruments  which  dis- 
pose of  pro|)erty.  whether  they  bo  the 
c;ra'its  of  private  persons,  or  not;  su"h  are 
fines  am.  recoveries,  and  priv.ne  acts  Of 
the  legislature.  Bunom.  DiaL  2,  8  6. 

—In  Commercial  Law.  A  term  former^ 
Iv  \ispil  in  Eaplish  maritime  law.  In  the 
sense  of  the  modern  term  "insurance."  and 
stlU  retained  in  policies,  Init  otherwise  ob- 
solete. Molloy  de  .Tur.  Mar.  287.  Latter- 
ly however,  its  use  has  been  revived  in  its 
application  to  contracts  of  iud'umity 
against  life  contingendea,  which  are  now 
frequently  termed  "assurances  upon  lives,** 
by  way  of  distinction  from  indemnity 
against  losses  by  lire  or  at  sea,  etc..  to 
which  the  term  **tnsurance**  is  particularly 
appropriated.  S  Kent.  Comm.  3(5 !>.  The  word 
"assured"  has  always  been  retained  in  its 
ancient  sense.  See  "Assure."  "AssuraiK  '•" 
is  the  term  used  in  French  law.  Ord.  Mar. 
llv.  3.  tit  6;  Emerig.  Tr.  des  Aseur. 

ASSURE  (Fr.  assurer;  law  Lat.  asmvtirare, 
uitMurare),  To  make  sure,  or  secure;  to  con- 
firm or  establish:  to  Insure.  The  party  in 
whose  favor  a  contract  or  policy  of  insur- 


Digitized  by  Google 


1 

I 


ASSURED 


(74) 


ATTACHMENT 


ance  has  been  executed  is  still  called  the 
"asBured;"  the  other  party  being  termed  the 
"insurer."   2  Steph.  Comm.  172. 

To  convey.  "If  one  be  obliged  to  assure 
twenty  acres  of  land,"  etc.  Cro.  Ellz.  665. 
See  "Assurance." 

ASSURED.  A  person  who  has  been  in- 
sured by  some  insurance  company  or  un- 
derwriter against  losses  or  perils  mention- 
ed in  the  policy  of  insurance. 

ASSURER.   An  insurer;  an  underwriter. 

ASSYTHEMENT.    In  Scotch  law.  Dam- 
ages awarded  to  the  relative  of  a  murde^ 
ed  person  from  the  guilty  party,  who  h^ 
not  been  convicted  and  punished.  Pater- 
son.  Comp. 

The  action  to  recover  it  lies  for  the  per- 
sonal representatives  (26  Scott  Jur.  Sc. 
156),  and  may  be  brought  by  collateral  re- 
lations (27  Scott.  Jur.  Sc.  450). 

ASTIPULATION.   A  mutual  agreement 

A8TITRARIUS  HAERE8.  An  heir  ap- 
parent who  hath  been,  by  conveyance  of 
his  ancestor,  placed  in  a  dwelling  house  in 
the  ancestor's  lifetime.   Co.  Litt.  8. 

ASTITUTION.  Arraignment  (q.  v.) 

ASTRARIUS  (from  Mtre,  a  hearth).  A 
householder. 

ASTRER.  In  old  English  law.  A  house- 
holder, or  occupant  of  a  house  or  hearth. 
Britt  59. 

ASTRICT.  In  Scotch  law.  To  assign  to 
a  particular  mill. 

Used  of  lands  the  occupants  of  which  were 
bound  to  grind  at  a  certain  mill.  Bell, 
Diet.;  Paterson,  Comp.  note  290;  Ersk. 
Inst  2.  9.  18.  32. 

ASTRIHILTET.  In  Saxon  law.  A  pen- 
alty for  a  wrong  done  by  one  in  the  king's 
peace.  The  offender  was  to  replace  the 
damage  twofold.  Spelman. 

ASTRUM.  A  house,  or  place  of  habita- 
tion.   Bracton,  fol.  367b;  Cowell. 

ASYLUM.  An  institution  for  the  protec- 
tion or  relief  of  the  unfortunate,  as  an  asy- 
lum for  the  poor,  for  the  deaf  and  dumb, 
or  for  the  insane.  Webster. 

 In  International  Law.    Refuge  to  a 

fugitive  from  justice. 

 In  Old  English   Law.    A  sanctuary 

ig.  V.) 

AT  ARM'S  LENGTH.  As  applied  to 
dealings,  formality  and  vigilance  on  both 
sides;  absence  of  confidence  or  personal 
influence. 

AT  BAR.  Before  the  court;  under  con- 
sideration; as  the  case  at  bar. 

AT  LARGE. 

(1)  Not  limited  to  any  particular  ques- 
tion or  matter. 

(2)  Free;  unrestrained;  not  under  cor- 


poral control;  as  a  ferocious  animal  so 
free  from  restraint  as  to  be  liable  to  do 
mischief. 

(3)  Representing  no  particular  place  or 
district;  as  delegate  at  large. 

(4)  In  extenso. 

AT  LAW.  According  to  the  course  of 
the  common  law;  in  the  law. 

AT  SEA.  Outside  of  port.  In  opposi- 
tion to  being  "in  port;"  not  in  opposition 
to  being  "at  home."   3  Hill  (N.  Y.)  118. 

ATHA,  ATTA,  ATHE,  or  ATTE.  In  Sax- 
on law.    An  oath.    Cowell;  Spelman. 

Athes,  or  athmi,  a  power  or  privilege  of 
exacting  and  administering  an  oath  in  cer- 
tain cases.    Cowell;  Blount 

ATHEIST.  One  who  does  not  believe  in 
the  existence  of  a  Ood. 

AT  I  A.    See  "De  Odio  et  Atia." 

ATILIUM  (Lat.)  Tackle;  the  rigging  of 
a  ship;  plough  tackle.  Spelman. 

ATTACH.    See  "Apprehension." 

ATTACHE.  One  attached  to  the  suite 
of  an  ambassador;  one  attached  to  a  for- 
eign legation. 

ATTACHIAMENTA  DE  SPINIS  ET 
boscis.  A  privilege  granted  to  the  officers 
of  a  forest  to  take  to  their  own  use  thorns, 
brush,  and  windfalls,  within  their  pre- 
cincts.   Kennett,  Par.  Ant.  209. 

ATTACHIAMENTUM.  In  old  English 
law.  An  attachment  Attachiamenta  bon- 
orum,  attachment  of  goods.  Spelman;  Reg. 
Orig.  18.  Solnnnitas  attachiamenlorum,  the 
formality  of  attachments;  the  practice  of  is- 
suing them  one  after  another  In  a  regular 
series.    Bracton,  fol.  437. 

ATTACHMENT.  Taking  Into  the  cua- 
to<ly  of  the  law  the  person  or  property  of 
one  already  before  the  court,  or  of  one 
whom  it  is  sought  to  bring  before  It 

A  writ  for  the  accomplishment  of  this 
imrpose.  This  is  the  more  common  sense 
of  the  word. 

 Of    Persons.    A    writ    issued    by  a 

court  of  record,  commanding  the  sheriff  to 
bring  before  it  a  person  who  has  been 
guilty  of  contempt  of  court. 

 Of  Property.    A  writ  issued  at  the 

institution  or  during  the  progress  of  an 
action,  commanding  the  sheriff  or  other 
proper  officer  to  attach  the  property,  rights, 
credits,  or  effects  of  the  defendant  to  sat- 
isfy the  demands  of  the  plaintiff. 

The  original  design  of  this  writ  was  to 
secure  the  appearance  of  one  who  had  dis- 
regarded the  original  summons,  by  taking 
possession  of  his  property  as  a  pledge.  3 
Bl.  Comm.  280. 

By  an  extension  of  this  principle,  in  the 
New  England  states,  property  attached  re- 
mains in  the  custody  of  the  law  after  an 
appearance,  until  final  Judgment  In  the  suit. 
See  7  Mass.  127, 

In  some  states,  attachments  are  dlstin- 
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guished  as  foreign  and  domeBtlc. — the  for 
mer  issued  against  a  nonresident  of  tho 
Btate.  the  latter  against  a  resident  Wbere 
this  distinction  is  preserved,  tbe  foreign 

attachment  inures  solely  to  the  henefll  of 
the  party  suing  it  out;  while  the  avails  of 
the  domestic  attachment  may  be  shared 

by  other  creditors,  who  conio  into  court 
and  present  their  claims  for  that  purpose. 

ATTACHMENT      OF      PRIVILEGE.  In 
English  law.    A  process  by  which  a  man, 
by  virtue  of  his  privilege,  calls  another  to , 
litigate  in  that  conrt  to  which  he  himself 
T>eiongs.  and  who  has  the  piivllega  to  an-! 
Bwer  therei  i 

A  writ  issued  to  iM[>prehend  a  person  In  a  | 
privileged  place.  Tennes  da  la  L^.  | 

ATTACHMENT  OF  THE  FOREST.  One 
of  the  three  courts  formerly  held  in  forests. 
The  highest  court  was  called  "Justice  in 
eyre's  seat;"  the  middle,  the  "swainmote;" 
•ad  the  lowest,  the  "attachment"  Kaaw. 
Vor.  Law,  90,  99. 

ATTAINDER.  That  extinction  of  civil 
rights  and  capacities  which  takes  place 
whenever  a  person  who  has  committed 

treason  or  felony  receives  sentence  of 
death  for  his  crime.  1  Steph.  Comm.  408; 
1  Bish  Crim.  Law,  §  641. 

Attainder  by  confession  is  either  by 
pleading  guilty  at  the  bar  before  the  Judges, 
and  not  putting  one's  self  on  one's  trial  by 
a  jury,  or  before  the  coroner  in  sanctuary, 
when,  in  ancient  times,  the  offender  was 
obliged  to  abjure  the  realm. 

Attainder  by  verdict  Is  when  the  prisoner 
at  the  bar  pleads  not  guilty  to  the  indict- 
ment, and  is  pronounced  guilty  by  the  ver- 
dict of  the  jury. 

Attainder  by  process  or  outlawry  is  when 
the  party  flies,  and  Is  subsequently  out- 
lawed.   Co.  Litt  391. 

The  effect  of  attainder  upon  a  felon  is, 
la  general  terms,  that  all  his  estate,  real 
and  personal.  Is  forfeited ;  that  his  blood 
Is  corrupted,  and  so  nothing  passes  by  In- 
heritance to.  from,  or  tlirough  him  (1  Wm. 
Sannd.  361.  note;  6  Coke.  6.3a.  GSb;  2  Rob. 
Bee.  547;  24  Bng.  Law  &  Eq.  59S) ;  that  he 
cannot  sue  In  a  court  of  Justice  (Co.  Litt. 
180a).  See  2  Oibbett.  Crim.  Law;  1  Bish. 
Crim.  Law,  (  €41. 

ATTAINDER,   BILL  OP.   See  "Bill  Of 

Attainder." 

ATTAINT.  Attainted,  stained,  or  black- 
ened. 

A  writ  which  lies  to  Inquire  whether  a 
Jury  of  twelve  men  gave  a  false  verdict. 
Bracton,  lib.  4.  tr.  1,  c.  ISM;  Fleta,  Ub.  6,  c. 
22.  8  8. 

This  Tatter  was  a  trlsl  by  Jury  of  twenty- 

ff '7r  men  impanelled  to  try  the  goodness  of 
a  former  verdict  3  Bl.  Comm.  351;  3  Qilb. 
Bv.  (Lofit  Ed.)  114«.  See  "Assise." 

ATTAINT  D*UNE  CAUSE.   In  French 

law.  The  gain  of  a  suit.  Estre  attaint  en 
uncan  cas,  to  be  overcome  in  any  case.  Cow- 
elL 


ATTEIViPT.  in  criminal  law.  An  en- 
deavor to  accomplish  a  crime  carried  beyond 
mere  preparation  for  it.  but  falling  short  of 
the  ultimate  design.  5  Cudi.(Hass.)  867.  The 

elements  are  (1)  intent  to  commit  a  crime; 
(2)  an  afllrniatlve  act  in  pursuance  of  that 
intent,  but  falling  short  of  the  crime  in- 
tended. 1  Bish.  Crim.  Law,  9  510.  Such  act 
need  not  be  '^he  last  proximate  act  to  the 
eonsumniation  of  the  crime  in  contempla- 
tion, but  it  Is  sufficient  if  It  be  an  act  ap- 
parently adapted  to  produce  the  result  in- 
tended. It  must  be  more  than  mere  preparar 
tion."   86  Va.  382. 

•\TTENDANT.  One  who  owes  a  duty  or 
service  to  atiotlu  r.  or  in  some  sort  dependa 

upon  him.    Termes  de  la  Ley. 

ATTENDANT  TERMS.  Long  leases  or 
mortgages  so  arranged  as  to  protect  the 

title  of  the  owner.  Thus,  to  raise  a  por 
tlon  for  younger  children,  it  was  quite  com- 
mon to  make  a  mortgage  to  trustees.  The 
powers  of  these  trustees  were  generally  to 
take  possession  of  the  estate,  or  to  sell  a 
part  of  the  term  if  the  portions  were  not 
duly  paid,  if  the  deed  did  not  become 
ipso  foofo  vMd.  upon  payment  of  the  por- 
tion, a  release  was  necessary  from  the 
trustees  to  discharge  the  mortgage.  If 
this  was  not  given,  the  term  became  an 
outstanding  satisfied  term.  The  purchaser 
from  the  heir  then  procured  an  assignment 
of  the  term  to  trustees  for  his  beneflt, 
which  then  became  a  satisfied  term  to  at- 
tend the  inheritance,  or  an  attendant  term. 
These  terms  were  held  attendant  by  the 
I  courts,  also,  without  any  assignment,  and 
operated  to  defeat  intermediate  alienations 
to  some  extent  There  were  other  ways  of 
creating  outstanding  terms  besides  the 
method  by  mortgage,  but  the  effect  and 
general  operation  of  all  these  were  essen- 
tially the  same.  1  Washb.  Real  Prop.  811; 
4  Kent.  Comm.  86-93. 

ATTENTAT.  In  the  clvll  and  canon  law. 
Anything  whatsoever  wrongfully  innovated 
or  attempted  in  the  suit  by  the  judge  a  quo, 
pending  an  appeal.  1  Add.  Ecc.  22.  note; 
Ayllffe,  Par.  100. 

ATTERMINARE  (Let.)   To  put  off  to  a 

.siK^reoding  term;  to  prolong  the  time  of 
payment  of  a  debt  St.  Westminster  II.  c. 
4;  Cowell;  Blount 

ATTERMININQ.  The  granting  a  time  or 
term  for  the  pajrment  of  a  debt 

ATTERMOIEMENT.  In  canon  law.  A 
making  terms;  a  composition.  a»  with 
creditors.  7  Low.  (TF.  a)  272.  806. 

ATTESTATION  (Lat  ad,  to,  test  mi.  to 
witness).  The  act  of  witnessing  an  Instni- 
nient  in  writing,  at  the  request  of  the  party 
making  the  same,  and  subscribing  it  as  a 
Witness.  3  P.  Wms.  254;  2  Ves.  Jr.  454;  1 
Ves.  ft  B.  802;  3  A  K.  Marsh.  (Ky.)  146; 
17  Pick.  (Mass.)  878. 

ATTESTATION  CLAUSE.  That  clause 
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wherein  the  witnesses  certify  that  the  instru- 
ment has  been  executed  before  them,  and 
the  manner  of  the  execution  of  the  same. 

ATTESTING  WITNESS.  One  who,  upon 
being  required  by  the  parties  to  an  in- 
strument, signs  his  name  to  it  to  prove  it, 
and  for  the  purpose  of  identification.  3 
Campb.  231 

ATTESTOR     OF     A    CAUTIONER.  In 

Scotch  practice.  A  person  who  attests  the 
sufficiency  of  a  cautioner,  and  agrees  to 
become  ituhMldiarie  liable  for  the  debt.  Bell, 
Diet. 

ATTILE.  In  old  English  law.  Rigging; 
tackle.  Cowell. 

ATTORN.  To  turn  over;  to  transfer  to 
another  money  or  goods;  to  assign  to  some 
particular  use  or  service.  Kennett.  Par.  Ant. 
283. 

 In    Feudal    Law.    Used   of   a  lord's 

transferring  the  homage  and  service  of  his 
tenant  to  a  now  lord.  Bracton,  81,  82;  1 
Sullivan.  Lect.  227. 

 In  Modern  Law.    For  the  tenant  of 

one  to  acknowledge  or  agree  that  the  fee 
Is  in  another,  or  that  such  other  is  his  land 
lord.    3  A.  K.  Marsh,  (Ky.)  611. 

A  valid  attornment  may  be  made  to  one 
In  privity  with  the  landlord,  as  to  the 
vendee  on  sale  of  the  premises,  but  an  at- 
tornment to  a  stranger  is  void. 

ATTORN  ARE,  In  the  feudal  law.  To  at- 
torn. 

ATTORN  ARE  REM.  To  attorn  or  turn 
over  a  thing,  a.s  money  and  goods,  t.  e.,  to 
aasigu  or  appropriate  them  to  some  par- 
ticular use  and  service.  Kennett,  Par.  Ant. 
283;  Cowell. 

ATTORNATO  FACIENDO  VEL  RECIPI- 
endo.  An  obsolete  writ,  which  command- 
ed a  .sheriff  or  steward  of  a  county  court 
or  hundred  court  to  receive  and  admit  an 
attorney  to  appem-  for  the  person  who 
owed  suit  of  court.    Fitzh.  Nat.  Brev,  156. 

ATTORNE  (Law  Fr.)  In  old  English 
law.   An  attorney,    lirltt.  c.  126. 

ATTORNEY,  One  put  in  the  place,  turn, 
or  stead  of  anothpr.  to  manage  his  affairs; 
one  who  manages  the  affairs  of  another 
by  direetlon  of  his  principal.  Spelman; 
Termt'.s  do  la  Ley. 

One  who  acts  for  another  by  virtue  of  an 
appointment  by  the  latter. 

 Attorney  in  Fact.   A  person  to  whom 

the  aiKhority  of  another,  who  is  called  the 
"constituent,  "  Is  by  him  lawfully  delegated. 

 Attorney  at  Law.    A  person  licensed 

to  manage  causes  in  court  for  the  parties 
thereto. 

In  England,  attorneys  at  law  are  divided 
Into  barristers  or  counsel,  who  are  advo- 
cates admitted  to  plead  at  the  bar,  and  so 
llcltors  or  attorneys  who  engage  In  the 
drawing  of  pleadings,  preparation  of  evi- 
dence, etc.    These  latter  are  called  "at- 


torneys" in  courts  of  law,  "solicitors"  In 
courts  of  equity,  and  "proctors"  in  admiral- 
ty. The  distinction  between  barristers  anil 
attorneys  or  solicitors  obtained  for  a  time 
in  some  of  the  United  States,  but  is  now 
obsolete. 

ATTORNEY  GENERAL. 

 In  English  Law.  A  great  officer,  un- 
der the  king,  made  by  letters  patent,  whose 
office  is  to  exhibit  informations,  and  prose- 
cute for  the  crown  in  matters  criminal;  lo 
file  bills  in  the  exchequer  in  any  matter 
concerning  the  king's  revenue.  Others 
may  bring  bills  against  the  king's  attorney. 
3  Sharswood,  Bl.  Comm.  27;  Termes  de  la 
Ley. 

 In    American    Law.    In    each  state 

there  Is  an  attorney  general,  or  similar  of- 
ficer, who  appears  for  the  people,  as  In 
England  he  appears  for  the  crown.  ' 

ATTORNEY  GENERAL  OF  THE  UNIT- 
ed  States.  A  member  of  the  president's 
cabinet.  His  duties  are  to  prosecute  and 
conduct  all  suits  In  the  supreme  court  In 
which  the  United  States  shall  be  concern- 
ed, and  g;ivo  his  advice  upon  questions  of 
law  when  required  by  the  president,  or 
when  requested  by  the  heads  of  any  of  the 
departments,  touching  matters  that  may 
concern  their  departments.  Act  Sept  24, 
1789. 

ATTORNEY  OF  THE  WARDS  AND 
liveries.  The  third  officer  of  the  Duchy 
court.    Bac.  Abr.  tit,  "Attorney." 

ATTORNEY'S  CERTIFICATE.  In  Enpr- 
lish  law.  A  certificate  of  the  commission- 
ers of  stamps  that  the  attorney  therein 
named  has  paid  the  annual  duty.  This 
must  be  renewed  yearly,  and  the  penalty 
for  practising  without  such  certificate  is 
fifty  pounds.  St.  37  Geo.  IIL  c.  90.  55  26,  28. 
30.  See,  also,  7  &  8  Vict.  c.  73,  55  21-26;  16 
&  17  Vict.  c.  63. 

ATTORNMENT.    See  "Attorn." 

AU  BESOIN  (Fr.  In  case  of  need).  "Au 

iH-xnin  chrz  Mei(»ieurs    n   ."  "In  case 

of  need,  apply  to  Messrs.    at   ." 

A  phrase  used  In  the  direction  of  a  bill  of 
exchange,  pointing  out  the  person  to  w^hom 
application  may  be  made  for  payment  in 
rase  of  failure  or  refusal  of  the  drawee  to 
pay.    Story.  Bills,  5  65. 

AUBAINE.    See  "Droit  d'Aubalne." 

AUCTION.  A  public  sale  of  property  to 
the  highest  bidder. 

The  manner  of  conducting  an  auction  is 
immaterial,  whether  it  be  by  public  outcry, 
or  by  any  other  manner.  The  essential 
part  Is  the  selection  of  a  purchaser  from 
a  number  of  bidders.  In  a  case  where  a 
woman  continued  silent  during  the  whole 
time  of  the  sale,  but  whenever  any  one  bid 
she  gave  him  a  glass  of  brandy,  and,  when 
the  sale  broke  up,  the  person  who  received 
the  last  glass  of  brandy  was  taken  into  a 


AUCTIONARIUS 


(77) 


AUGMENTATION 


prlrate  room  and  he  was  declared  to  be 

the  ptircbasor.  this  was  adjudged  tO  be  an 
auction.    1  Dow!.  Bailm.  115. 

AUCTIONARIUS  (LaU)  A  seller;  a  re- 
grator;   a  retailer;   one  wbo  bought  and 

•?nM :  an  aiu  tionf'T,  in  the  modern  sense. 
Spt  linan.  One  who  buys  poor.  old.  worn- 
out  ti  irigs  to  aeU  again  at  a  greater  price. 

Du  Cange. 

AUCTIONEER.  A  person  authorized  by 
law  to  sell  the  goods  of  others  at  public 
sale;  one  who  conducts  a  public  aide  or 

auction. 

AUCTOR. 

In  Roman  Law.  An  ancttoneer. 

In  auction  sales,  a  spear  was  fixed  up 
right  in  the  fonim.  beside  which  the  seller 
took  bis  siund;  hence  goods  thus  sold  werc 
aaid  to  he  sold  wb  hasta  under  the  apear. 
The  catalogue  of  goods  was  on  tablets 

called  it  m  l  imniride. 

 In  Old  French  l^w.  A  plaintiff.  See 

"Actor." 

AUCTORITAS. 

 In  Civil  Law.  Authority.  Brlsaonlns. 

In  Old  European  Law.   A  diploma, 

or  royal  (  barter.  A  word  frequently  used 
by  Gregory  of  Tours  and  later  writers. 
Spelman. 

AUCTORITATE8  PHIL080PH0RUM, 

medicorum,  et  poetarum,  sunt  In  causis  ah 
legandae  et  tenendae.  Tlu-  opinions  of  phi- 
losopherH.  physicians,  and  poets  are  to  be 
alleged  and  received  in  causes.  Co.  Litt. 
264. 

AUCUPIA  VERBORUM   SUNT  JUDICE 

indigna.    Catching  at  WOrds  Is  unworthy  Of 

a  ju<l«e.    Hob.  :ir.l. 

AUDI  ALTERAM  PARTEM.  Hear  the 
other  side;  iit  ar  both  sides.  No  man  shouhl 
be  condemned  unheard.  Broom,  Leg.  Max. 
118.   See  L.  R.  2  P.  C.  106. 

AUDIENCE  (Lat.  audire,  to  hear).  A 
hearing  or  Interview. 

It  is  usual  for  the  executive  of  a  country 
to  whom  a  minister  has  been  sent  to  give 
such  minister  an  audience;  and  after  a 
minister  has  been  recalled,  an  audience  of 
leaTO  usually  takes  placa 

AUDIENCE  COURT.  In  English  law. 
A  court  belonging  to  the  archbishop  of  Can- 
terbury, and  held  by  him  in  his  palace  for 
the  ttans.ufion  of  matters  of  form  only,  as 
the  coailrmation  of  bishops,  elections,  con- 
aecratlons,  and  the  like.  This  court  has 
ihf  same  authority  with  the  court  of  arches, 
but  is  of  inferior  dignity  ami  antiquity 
The  dean  of  the  arches  is  the  ofUcial  audi 
tor  of  the-  audience.  The  archbishop  of 
York  has  also  his  audience  court  Termes 
de  la  Ley. 

AUDIENDO  ET  TERMINANDO.  .\  writ 
or  commission  to  certain  persons  to  appease 
and  punish  any  insurrection  or  great  Hot. 
Fitsh.  Nat.  Brev.  110. 


AUDIT.  To  examine,  adjust,  settle,  etc., 

an  account,  and  then  allow  it.  3  Denlo 
(N.  Y.)  381;  5  Daly  (N.  Y.)  200;  24  Hun 
IN.  Y.)  419. 

AUDITA  QUERELA  (Lat)  A  form  of  no- 
tion which  lies  for  a  defendant  tn  recall  or 
prevent  an  execution,  on  a( conut  of  some 
matter  occurring  alter  judgment  amounting 
to  a  discharge,  and  which  could  not  have 
been,  and  cannot  be,  taken  advantage  of 
otherwise.   12  Mass.  270. 

It  is  a  regular  suit,  in  which  the  parties 
appear  and  plead  (17  Johns.  [N.  Y.]  484; 
12  Vt  66,  435;  30  Vt  420;  8  Miss.  103),  and 
in  which  damages  may  be  recovered  if  exe- 
cution was  issued  improperly  (Broo!<e.  Abr. 
"Damages,"  38),  but  the  writ  must  be  al- 
lowed in  open  court,  and  is  not  of  Itself  a 
aupersrdeas  (2  Johns.  [X.  Y.]  227). 

It  Is  a  remedial  process,  etjuitable  in  its 
nature,  lia.sed  upon  facts,  and  not  upon  the 
erroneous  Judgments  or  acts  of  the  court  2 
\Vm.  Saund.  148,  note;  10  Mass.  103;  14 
Mass.  448;  17  Mass.  ir,9;  1  Aik.  (Vt.)  3C3; 
24  Vt.  211;  2  Johns.  Cas.  (N.  Y.)  227;  1 
Overt  (Tenn.)  425.  And  see  7  Gray  (Mass.) 
206. 

In  modem  practice,  tlie  same  rdlef  Is 
usually  granted  oa  motion*  and  the  wilt  Is 

dismissed. 

AUDITOR  (Lat  audire,  to  hear).  An  of- 
ficer of  the  government  whose  duty  It  to 

to  examine  the  accounts  of  officers  who 
have  received  and  disbursed  public  moneys 
by  lawful  authority.  Acts  Cong.  April  8, 
1817.  and  Feb.  24.  1819;  3  Story,  U.  S.  Laws, 
1630. 1722  :  4  Inst  107;  46  Geo.  m.  c.  1. 

 In  Practice.  An  officer  (or  officers)  of 

the  court,  assigned  to  state  the  items  of 
debit  and  credit  between  the  parties  in  a 
suit  where  accounts  are  In  question,  and 
exhibit  the  balance.   1  Mete.  (Mass.)  218. 

They  may  be  appointed  by  courts  either 
of  law  or  equity.  They  are  appointed  at 
common  law  In  actions  of  account  (Bac 
Abr.  "Accompt"  FFI),  and  in  many  of  the 
states  in  other  actions,  under  statute  reg- 
ulations (6  Pick.  [Mass.]  193:  14  N.  H. 
427:   3  R.  I.  60). 

AUDITORS  OF  THE  IMPREST.  OfDcers 

in  the  English  exchequer,  who  formerly 
had  the  (haryo  of  auditing  the  accounts  of 
the  customs,  naval  and  military  expenses, 
etc..  now  performed  by  the  commtosloners 
for  auditing  public  accounts.  Wharton. 

AUGMENTATION.  The  increase  arising 
to  the  crown's  revenues  from  the  suppres- 
sion of  monasteries  and  religious  houses, 
and  the  appropriation  of  their  lands  and 
revenues. 

A  court  erected  by  Tlenry  VIII..  which 
was  inve.sfe<]  with  the  power  of  determin- 
ing suits  and  controversleB  relating  to 
monasteries  anfl  al)l)ey  lands.  The  court 
was  dissolved  in  the  reign  of  Mary;  but 
t)ie  offire  of  augmeutatlons  remained  long 
after.  Coweil. 

A  share  of  tlie  great  tithes  temporarily 
granted  to  the  vlcan  by  the  approprlators. 
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and  made  perpetual  by  St.  29  Car.  II.  c.  8. 
The  word  is  used  in  a  similar  sense  in  the 
Canadian  law. 

AUGUSTA  LEGIBUS  SOLUTA  NON 
est.  The  empress  or  queen  is  not  privi- 
leged or  exempted  from  subjection  to  the 
laws.   1  Bl.  Comm.  219;  Dig.  1.  3.  31. 

AULA,  HAULA,  or  HALLA.  In  old  E}ng- 
lish  law.  A  hall,  or  court;  the  court  of  a 
baron,  or  manor;  a  court  baron;  a  hall  or 
chief  mansion  house;  the  usual  appanage 
of  a  manor.    Whitshaw;  Spelman. 

AULA  REGIA,  or  AULA  REGIS.  In  Eng- 
lish law.  The  king's  hall  or  palace.  A 
court  established  in  England  by  William 
the  Conqueror  in  bis  own  hall. 

AULNAGE  or  ALNAGE.  A  duty  collected 
on  the  putting  on  of  the  seals  on  the  assise  of 
woolen  cloth.  The  officer  charged  with  such 
duty  was  caled  "aulnage."  "alnager,"  or 
"ulnager." 

AUMGNE,  SERVICE  IN.  Where  lands 
are  given  in  alms  to  a  church  or  religious 
house,  upon  condition  that  masses,  service, 
or  prayers  shall  be  offered  at  certain  times 
for  the  repose  of  the  donor's  soul.  Brltt. 
164. 

AUNCEL  WEIGHT.  An  ancient  manner 
of  weighing  by  means  of  a  beam  held  in 
the  hand.    Termes  de  la  Ley;  CoweU. 

AURE8.  In  Saxon  law.  The  punishment 
of  cutting  off  the  ears. 

AURUM  REGINAE.    Queen's  gold  (q.  v.) 

1  BI.  Comm.  219,  220. 

AUTER  (Law  Pr.)  Another.  This  word 
is  frequently  used  in  composition,  as,  auter 
droit,  auter  tHe,  autrr  action,  etc. 

AUTER  ACTION  PENDANT  (Law  Fr. 
another  ac-tion  pending).  In  pleading.  A 
plea  that  another  action  is  already  pending. 
This  plfa  may  be  made  either  at  law  or  in 
equity.  1  Chit.  PI.  393;  Story,  Eq.  PI.  5 
73f5. 

AUTER  DROIT.  Another  right;  in  an- 
other's right.    See  "En  Auter  Droit" 

AUTHENTIC  ACT.  In  civil  law.  An 
act  wliich  lias  been  executed  before  a  no- 
tary or  other  public  officer  authorized 
to  execute  such  functions,  or  which  is  tes- 
tified by  a  public  seal,  or  has  been  rendered 
public  by  the  authority  of  a  competent  mag- 
istrate, or  which  is  certified  as  being  a  copy 
of  a  public  register.  Nov.  73.  c.  2;  Code,  7. 
52;  Id.  6.  4.  21;  Dig.  22.  4. 

An  act  which  has  been  executed  be- 
fore a  notary  public  or  other  officer  author- 
ized to  execute  such  functions,  in  presence 
of  two  witnesses,  free,  male,  and  aged  at 
least  fcurteen  years;  or  of  three  witnnssoa. 
If  the  party  be  blind.  Civ.  Code  La.  art 
2231.  If  the  party  does  not  Vr.ow  how  to 
sign,  the  notary  must  cause  him  to  affix  his 
mark  to  the  instrument.  Id.  art.  2231.  The 
authentic  act  is  full  proof  of  the  agreement 


contained  in  it,  against  the  contracting  par- 
ties and  their  heirs  or  assigns,  unless  It 
be  declared  and  proved  to  be  a  forgery. 
Id.  art.  2233.    See  Merlin,  Repert, 

AUTHENTICATION.  In  practice.  A  prop- 
er or  legal  attestation. 

Acts  done  with  a  view  of  causing  an  in- 
strument to  be  known  and  identified. 

Under  the  constitution  of  the  United 
States,  congress  has  power  to  provide  a 
method  of  authenticating  copies  of  the  rec- 
ords of  a  state  with  a  view  to  their  pro- 
duction as  evidence  in  other  states.  For 
the  various  statutes  on  the  subject,  see 
j  "Foreign  Judgment;"  "Record." 

AUTHENTICS.    A  collection  of  the  Nov- 
j  els  of  Justinian,  made  by  an  unknown  per- 
son.   They  are  entire,  and  are  distinguish- 
ed by  their  name  from  the  epitome  made  by 
Julian.    See  1  Mackeld.  Civ.  Law,  §  72. 

A  collection  of  extracts  made  from  the 
I  Novels  by  a  lawyer  named  Irnier,  and  which 
'  he  inserted  in  the  Code  at  the  places  to 
which  they  refer.    These  extracts  have  the 
reputation  of  not  being  correct  Merlin. 
Repert  "Authentique." 

AUTHENTICUM  (Lat)  In  the  civil  law. 
An  original  instrument  or  writing;  the  orig- 
inal of  a  will  or  other  Instrument  aa  dis- 
tinguished from  a  copy.  Dig.  22.  4.  2;  Id. 
29.  3.  12. 

I     AUTHORITIES.    Enactments  and  opin- 
I  ions  relied  upon  as  establishing  or  declar- 
ing the  rule  of  law  which  is  to  be  applied 
in  any  case. 

The  opinion  of  a  court,  or  of  counsel,  or 
of  a  text  writer  upon  any  question,  is  usual- 
ly fortified  by  a  citation  of  authorities. 

AUTHORITY.  Power. 
 In  Contracts.    The  power  lawfully  del- 
egated to  a  person  by  another. 

Authority  coupled  with  an  Interest  is  an 
authority  given  to  an  agent  for  a  valuable 
consideration,  or  which  forms  part  of  a  se- 
curity. 

Express  authority  is  that  given  explicitly, 
either  in  writing  or  verbally. 

General  authority  Is  that  which  authorizes 
the  agent  to  do  everything  connected  with 
a  particular  business.  Story,  Ag.  i  17.  It 
empowers  him  to  bind  his  employer  by  all 
acts  within  the  scope  of  his  employment, 
and  It  cannot  be  limited  by  any  private  or- 
der or  direction  not  known  to  the  party 
dealing  with  him.    Paley,  Ag.  199-20L 

Limited  authority  is  that  where  the  agent 
is  bound  by  precise  instructions. 

Special  authority  is  that  which  Is  con- 
fined to  an  Individual  transaction.  Story, 
Ag.  9  19;  15  East,  400,  408;  6  Cow.  (N.  Y.) 
354.  Such  an  authority  does  not  bind  the 
employer,  unless  it  Is  strictly  pursued,  for 
it  is  the  business  of  the  party  dealing  with 
the  agent  to  examine  his  authority,  and 
therefore,  if  there  be  any  qualification  or 
express  restriction  annexed  to  It,  it  must 
be  observed;  otherwise,  the  principal  is 
discharged.  Paley,  Ag.  202. 
Naked  authority  is  that  where  the  prin- 
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cipal  delegates  the  power  to  the  agent 
vvhol!>  for  thf  bcneflt  of  the  former.  A 
lULked  authority  may  be  revoked;  an  author- 
ity coupled  with  an  Interest  to  Irrevocable. 

Uuliniited  authority  is  that  where  the 
agent  is  left  to  pursue  his  own  discretion. 

 In  Governmental  Law.  The  right  and 

power  which  an  officer  has,  in  the  exercise 
of  a  pnblfc  fnuetion,  to  compel  obedience  to 
bis  lawful  conuBWlds.  A  judge,  for  exam- 
ple, has  authority  to  enforce  obedience  to 
hla  lawful  orders. 

AUTO   ACORDADO.    In   Spanish  eolo- 

nfal  law.  An  onler  emanating  from  some 
superior  tribunal,  promulgated  io  the  name 
and    hy    the    authority   of  the  aOTerelgn. 

Schmidt.  Civ.  Law,  93. 

AUTOCRACY.  A  gOTemment  where  tho 
power  of  the  monarch  Is  nnlimlted  by  law. 

AUTONOMY.  The  state  of  independence 
TTie  autonornoR  was  he  who  lived  accord- 
ing to  his  own  iaws. — who  was  free.  The 
term  was  chiefly  need  of  commnnltiefl  or 
statpR.  and  meant  those  which  were  Inde- 
pendent of  others.  It  was  Introduced  into 
the  English  language  by  the  divines  of  the 
■eyenteenth  century,  when  it  and  Its  trans- 
lation— self-goTemment — were  chiefly  need 
fn  a  theological  sense.  Gradually  its  trans- 
lation received  a  political  meaning,  in  which 
it  is  now  employed  almost  excliulTely.  Of 
late  the  word  "autonomy"  has  been  revived 
te  diplomatic  language  in  Europe,  meaning 
"independence."  the  negation  of  a  state  of 
political  influence  from  without  or  foreign 
powers.  See  Ueber,  Civ.  Ub. 

AUTOPSY.  Dissection  of  a  dead  body  for 

the  purpose  of  ascertaining  the  cause,  seat, 
or  nature  of  a  disease;  a  post  mortem  ex- 
amination. 

AUTRE,  AUTRY,  AUTRI,  or  AUTER  (Law 
Fr.)    Other;  another.  Britt.  c.  54;  Kelham. 

AUTRE  (or  AUTER)  VIE  (Law  Pr.  an- 
other's life).  A  person  holding  an  estate  for 
or  during  the  life  of  another  is  called  a  ten- 
ant "pur  autre  tie"  or  "pur  terme  d'autre 
vier  UtL  (  66;  1  Bt.  Comm.  120. 

AUTREFOIS.   fy>nn6rly;  beretofore. 

AUTREFOIS  ACQUIT  (Pr.  formerly  ac- 
quitted). A  plea  ma  le  by  a  defendant  in- 
dicted for  a  crime,  that  he  has  formerly 
been  tried  and  acquitted  of  Che  same  of- 
fense. See  "Jeopardy." 

AUTREFOIS  ATTAINT  (Fr.  formprly  at- 
tainted). In  criminal  pleading.  A  plea  that 
the  defendant  has  been  attainted  for  one 
t>!ony,  and  cannot,  therefore,  be  criminally 
prosecuted  for  another.  4  Bl.  Comm.  336. 
Now  obsolete. 

AUTREFOIS  CONVICT  (Fr.  formerly  ( on- 
victed).  In  criminal  pleading.  A  plea  made 
by  a  defendant  Indicted  for  a  crime  or 
misdemeanor,  that  he  has  formerly  been 
tried  and  convicted  of  the  same.  This  plea 
Is  sobstaatlaUy  the  fluie  la  form  as  the 


plea  of  autn  fois  acquit,  atui  is  grounded  on 
I  tie  same  principle,  viz.,  that  no  man's  life 
or  liberty  shall  be  twice  put  in  jeopardy  for 
the  same  offense.  1  Blsh.  Crlm.  Law, 
651-C80:  1  Green  (N.  J.)  .■?(;2:  1  McLean  (U. 
S.)  42i);  7  Ala.  610:  2  Swan  (Tenn.)  493. 

A  plea  of  autrefois  convict,  which  shows 
that  the  judgment  on  the  former  indict- 
ment has  been  reversed  for  an  error  in  the 
judgment,  is  not  a  good  liar  to  another  in- 
dictment for  the  same  ofCense.  3  Car.  ft  K. 
190.  But  a  prior  conviction  by  Judgment 
before  a  justice  of  the  peace,  and  a  per- 
formance of  the  sentence  pursuant  to  the 
Judgment,  constitute  a  bar  to  an  indictment 
for  the  same  offense,  although  the  com- 
plaint on  which  the  jnstlce  proceeded  was 
so  defective  that  his  judgment  might  have 
been  reversed  for  error.  3  Mete,  (Mass.) 
828  ;  8  Hetc.  (Mass).  688.  See  "Jeopardy." 

AUXILA  AD  FILIUM'MILITEM  FACIBN. 
dum  vel  ad  filiam  marltandam.  Aids  to 
make  the  lord's  son  a  knight,  or  to  marry 
his  daughter.  Bee  "Aids."  Bracton,  foL  86b. 

AUXILIUM  (Lat.)  An  aid;  tribute  or 
services  paid  by  the  tenant  to  his  lord. 

AUXILIUM  CURIAE.  An  order  of  the 
court  summoning  one  party,  at  the  suit  and 
request  of  another,  to  appear  and  warrant 
something.    Kennett,  Par.  Ant.  477. 

AUXILIUM  REGIS.  A  subsidy  paid  to 
the  king.  Spelman. 

AUXILIUM  VICE  COMITI.  An  ancient 
duty  paid  to  sheriffs.    Cowell;  Whiahaw. 

AVAIL  OF  MARRIAGE. 

 In  Scotch  Law.  A  certain  sum  due  by 

the  heir  of  a  deceased  ward  vassal,  when 
the  heir  became  of  marriageable  age.  Ersk. 
bst  lib.  2,  Ut.  5,  9  18. 

 In  Feudal  Law.  The  right  of  a  guard- 
ian In  chivalry  to  dispose  of  the  hand  of  bis 
ward  in  marriage.  2  BL  Comm.  88. 

AVAILS.  In  wills,  the  net  pror>  .  ds  of  the 
estate;  that  which  remains  after  paying 
debts.  See  8  N.  T.  276. 

AVAL.   In  Canadian  law.   An  act  of 

suretyship  or  guaranty  on  a  promissory 
note.  1  Low.  (U.  S.)  221;  9  Low.  (U.  S.)  360. 

AVANTURE  (Law  Fr.)  Chance;  hazard; 
mischanee.  Kelham. 

AVARIA,  or  AVARIE.  Average;  the  loss 
and  damage  suffered  in  the  course  of  a  navi- 
gation. Poth.  da  Contr.  de  Lonage.  106. 

AVENGE  (Law  Lat.)  In  old  English  law. 

A  certain  quantity  of  oats  paid  to  a  land- 
lord in  lieu  of  some  other  duties,  or  as  a 
lerit  from  the  tenant  Cowell.  A  rent  i»ald 

in  oats. 

AVENTURE,  or  ADVENTURE.  A  mls- 
( hance  causing  the  death  of  a  man,  as  by 

drowning,  or  belriEr  killed  suddenly  with- 
out felony.    Co.  Litt.  ."391;  Whishaw. 

AVER.   To  assert.   See  "Averment" 
To  maka  or  prove  true;  to  verify.  Tha 
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defendant  will  offer  to  aver.    Cowell;  Co. 
LItt  362b. 
Cattle  of  any  kind.  Cowell;  Kelham. 

AVER  ET  TENIR  (or  TENER).  To  have 
and  to  hold.   See  "Habendum." 

AVER  CORN.  A  rent  reserved  to  re- 
ligious houses,  to  be  paid  in  com;  com 
drawn  by  the  tenant's  cattle.  Cowell. 

AVER  LAND.  Land  ploughed  by  the  ten- 
ant for  the  proper  use  of  the  lord  of  the 
soil.  Hlount. 

AVER  PENNY.  Money  paid  to  the 
king's  averages  to  be  free  thcrefrona. 
Termes  de  la  Ley. 

AVER  SILVER.  A  rent  formerly  so  call- 
ed. Cowell. 

AVERAGE.  In  marine  insurance.  Loss  or 
damage  to  a  part  of  the  vessel  or  cargo  in- 
sured. 

The  contribution  due  from  one  owner  to 
another,  on  a  partial  loss. 

 General  Average.  General  (also  called 

"gross")  average  consists  of  expense  pur- 
posely incurred,  sacrifice  made,  or  dam- 
age sustained  for  the  common  safety  of 
the  vessel,  freight,  and  cargo,  or  the  two 
of  them,  at  risk,  and  Is  to  be  contributed 
for  by  the  several  interests  in  the  propor- 
tion of  their  respective  values  exposed  to 
the  common  danger,  and  ultimately  surviv- 
ing, including  the  amount  of  expense,  sacri- 
fice or  damage  so  incurred  in  the  contribu- 
tory value.  2  Phil.  Ins.  5  1269  et  seq.;  and 
see  2  Curt.  C.  C.  (U.  S.)  59;  9  Cush.  (Mass.) 
415;  93  Ky.  102;  5  Ohio.  307;  3  Wall.  (U.  S.I 
370;  3  Kent,  Comm.  2;i2. 

 Particular  Average.  Particular  aver- 
age (also  called  "partial  loss")  is  an  accident- 
al loss  on  the  ship,  cargo,  or  freight,  to  be 
borne  by  the  owner  of  the  subject  on  which 
it  happens,  and  is  so  called  in  distinction 
from  general  average,  and,  if  not  total,  it 
is  also  called  a  partial  loss.  2  Phil.  Ins.  c. 
16;  3  Bosw.  (N.  Y.)  395;  4  B.  Mon.  (Ky.) 
164. 

AVERIA   (Lat.)    Cattle;   working  cattle. 

Averia  carucae  (draft  cattle)  are  exempt 
from  distress.  3  Bl.  Comm.  9;  4  Term  R. 
566. 

AVERIA  CARUCAE.  Beasts  of  the  plow, 
which,  at  common  law,  were  privileged  over 
other  cattle. 

AVERIA  OTIOSA.  Idle  beasts;  as  dis- 
tinguished from  arerio  carucae.  beasts  of 
the  plow. 

AVERIIS  CAPTIS  IN  WITHERNAM.  In 
English  law.  A  writ  which  lies  in  favor  of 
a  man  whose  cattle  have  been  unlawfully 
taken  by  another,  and  driven  out  of  the 
county  where  they  were  taken,  so  that 
they  cannot  bo  replevied. 

It  Issues  against  the  wrongdoer  to  take 
his  rattle  for  the  plaintiff's  use.  Reg.  Brev. 
82. 


AVERMENT.  In  pleading.  A  positive 
statement  of  facts,  as  opposed  to  an  ar^- 
mentative  or  inferential  one.  Cowp,  683; 
Bac.  Abr.  "Pleas" (B). 

Averments  must  contain  not  only  matter, 
but  form. 

In  old  pleading,  the  conclusion  of  a  plea, 
whereby  the  pleader  alleged  his  readiness  to 
verify  the  foregoing. 

Averments  were  formerly  said  to  be  gen- 
eral and  particular;  but  only  particular 
averments  are  found  in  modern  pleading. 
1  Chit.  PI.  277. 

 Particular  Averments.  The  assertions 

of  particular  facts.  There  must  be  an  aver- 
ment of  every  substantive  material  fact  on 
which  the  party  relies,  so  that  it  may  be  re- 
plied to  by  the  opposite  party. 

 Negative  Averments.   "Those  in  which 

a  negative  Is  asserted.  Generally,  under  the 
rules  of  pleading,  the  party  asserting  the  af- 
firmative must  prove  It;  but  an  averment  of 
illegitimacy  (2  Selw.  N.  P.  709),  or  criminal 
neglect  of  duty,  must  be  proven  (2  Gall. 
rU.  S.]  498;  19  Johns.  [N.  Y.]  345;  1  Mass. 
54;  10  East,  211;  3  Campb.  10;  3  Bos.  &  P. 
302;  1  Greenl.  Ev.  §  80;  3  Bouv.  Inst,  note 
3089). 

 Immaterial  and  Impertinent  Averments. 

Those  which  need  not  be  made,  and,  if 
made,  need  not  be  proved.  They  are  sjoion- 
ymous.  5  Dowl.  &  R.  209.  The  allegation 
of  deceit  in  the  seller  of  goods  in  action  on 
the  warranty  is  such  an  averment  (2  East, 
446;  17  Johns.  [N.  Y.l  92). 

 Unnecessary  Averments.  Statements 

of  matters  which  need  not  be  alleged,  but 
which.  If  alleged,  must  be  proved.  Carth. 
200. 

AVERRARE,  or  AVERARE.  In  feudal 
law.  To  carry  goods  upon  loaded  horses 
or  In  a  wagon;  a  duty  formerly  required 
of  some  customary  tenants.  Spelman.  To 
drive  cattle  [averia)  to  some  fair  or  market. 
Cowell. 

AVERSIO  (Lat.)  An  averting;  a  turn- 
ing away;  a  sale  In  gross  or  in  bulk. 

Letting  a  house  altogether,  instead  of  In 
chambers.    4  Kent,  Comm.  517- 

AVERSIO  PERICULI.  An  averting  or 
turning  away  of  peril.  A  name  given  to 
the  contract  of  insurance  (marine)  because 
one  of  the  parties  undertakes  to  avert  from 
the  other  the  peril  of  the  sea.  According 
to  Emerlgon.  the  words  signify  that  the  in- 
surer charges  himself  with,  and  takes  upon 
himself,  the  peril  which  the  things  Insured 
mn  upon  the  sea.  Tr.  des  Assur.  c.  1. 
pr.  See  3  Kent.  Comm.  263;  Locc.  de  Jur. 
Mar.  lib.  2.  c.  5,  §  1. 

AVERUM  (Lat.)  Goods;  property;  a 
beast  of  burden.  Spelman. 

A  VET.  In  Scotch  law.  To  abet  or  as- 
siet.  Tomlin. 

AVIZANDUM.  In  Scotch  law.  To  make 
avizandum  with  a  process  is  to  take  it  from 
the  public  court  to  the  private  considera- 
tion of  the  Judge.    Bell,  Diet. 
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AVOCAT  (Ft.)  Advocate;  an  adTocate. 
OnL  Mar.  Ut.  1,  tit.  3. 

AVOIDANCE.  A  making  void,  nselesa, 

or  empty. 

In  Eedaslastlcal  Law.  It  Mdsta 
when  a  benefice  becomes  vacant  for  want  of 
an  iQcumbeut. 

—In  Pteading.  Bepettlac  or  excluding 

th»'  f  ont  lusions  or  impIicatlOIUl  arising  from 
the  admission  of  the  tiutli  Of  the  allega- 
of  tbo  opposite  partj.  See  "Gonfet- 
and  Avoidance." 


AVOIRDUPOIS.  The  name  of  a  weight. 
This  kind  of  weight  is  so  named,  in  dis- 
tinction from  the  Troy  weight  One  pound 
avoirdupois  contains  sovm  thousand  grains 
Troy;  that  is,  fourteen  ounces,  eleven  pen- 
Bjrwelghts  and  sixteen  grains  TroF;  a 
pound  avoirdupois  contains  sixteen  ounces; 
snd  an  ounce,  sixteen  drachms.  Thirty-two 
rubie  feet  of  pure  spring  wator.  at  the  tom- 
perature  of  fifty-six  degrees  of  Fahrenheit's 
thermometer,  make  a  ton  of  two  thousand 
pounds  avoirdupois,  or  two  thousand  two 
hundred  and  forty  pounds  net  weight. 
Dane.  Abr.  c.  21 1.  art.  12.  §  6.  The  avoirdu- 
pois ounce  la  less  tlian  the  Troy  ounce  in 
the  prnportion  of  72  to  79,  though  the  pound 
is  greater.  Enc.  Amer.  "AvolrdiipolP."  For 
the  derivation  of  this  phrase,  see  Barr.  Obs. 
SL  tM.  See  the  Report  of  Secretary  of 
State  of  the  United  States  to  the  Senate. 
February  22.  1821.  pp.  44.  72.  76.  79,  81,  87, 
tir  a  leanied  expoaltloa  of  the  whole  snb- 

AVOUCHCR.  See  <^onGher." 

AVOUE. 

 In  Old  French  Law.    A  feudal  chief 

who  acted  as  |»rotector  of  a  church  or  mon- 
SStery;   the  suzerain  of  the  fief. 

o^ln  Modern  French  Law.  A  barrister; 
advocate:  attoraey.  Dnverger. 

AVOW.  To  aclcnowledge  the  commission 
of  an  act.  and  <  laim  that  It  waa  done  with 

right    3  Bl.  Comm.  150. 

To  make  an  avowry.  For  example,  when 
Tfplevln  in  Ijrought  for  a  thing  distrained, 
sad  the  party  taking  claims  that  he  iiad  a 
right  to  make  the  djsUuss.  he  is  saM  to 
avow.  See  Fleta,  lib.  1.  c.  4.  ?  4 :  Cunnlng- 
liam.   See  "Avowry:"  "Justiflcation." 

AVOWANT.  One  who  makes  an  avowry. 

AVOWBB,  or  AVOWS.  Bee  "Advowee." 

AVOWRY.  In  Reading.   The  answer  of 

the  defendant  in  an  action  of  replevin 
brought  to  recover  property  taken  in  dis- 
tress, in  which  he  acknowi.dui  .s  tlie  taking, 
and.  setUnc  forth  the  cause  thereof,  claims 
s  right  la  btaoMlf  or  his  wife  to  do  sa 
4  Bouv.  Inst,  note  2571;  3  Bl.  Comm.  149. 

A  jnstiflcation  la  made  where  the  de- 
fendant shows  tliat  the  plaintiff  had  no 
property,  by  showing  either  that  It  was  the 
defendant's  or   some   third   person's,  or 


where  he  shows  that  he  took  It  by  a  right 

which  was  suffleient  at  the  time  of  taking, 
though  not  subsisting  ut  the  time  of  an- 
swer. The  avowry  admits  the  property  to 
have  been  the  plaintiff's,  and  shows  a  right 
which  had  then  accmed,  and  still  subsists, 
to  make  such  caption.  See  Ollb.  DIstr.  176> 
178;  2  W.  Jones,  25. 

AVOWTERER.  In  English  law.  An 
adulterer  with  whom  a  married  woman  con- 
tinues In  adultery.   Termes  de  la  Ley. 

AVOWTRY.  In  English  law.  The  crime 

of  adultery. 

AVULSION  (Lat.  avellere,  to  tear  away). 
The  removal  of  a  considerable  quantity  of 
soil  from  the  land  of  ui;-  i:i an.  and  its  de- 
posit upon  or  annexation  to  the  land  of 
another,  suddenly  and  by  the  perceptible 
a<  ti(in  of  water.  2  Wasbb.  Real  Prop.  4.^)2. 
Itj  .siK  h  rase,  the  property  belongs  to  the 
first  owner.  Brae  ton,  221;  Hargrave,  Tract, 
de  Jure  Mar.:  Schultes,  Aq.  Rights.  11 51 38. 
The  perroptible  character  of  the  deposit 
distinguishes  it  from  accretion  (ff.  v.)  See 
also,  "RellcUon." 

AWAIT.  To  lay  m  wait;  to  waylay. 

AWARD  (haw  Lat.  nirarda,  nmiuUm; 
old  French,  injitnlit.  from  '/  yunl'i).  To 
keep,  preserve;  to  be  guarded,  or  kept  So 
called  becanse  It  Is  Imposed  on  the  parties 
to  be  observed  or  kept  by  them.  Spelmao. 

The  Judgment  or  decision  of  arbitrators 
or  referees  on  a  matter  submitted  to  them. 

The  writing  containing  such  Judgment. 
Cowell;  Termes  de  la  Ley;  8  Bouv.  InsL  note 
2402. 

AWAY.QOINQ  CROP.  A  crop  sown  be- 
fore the  expiration  of  a  tenancy,  which  can- 
not ripen  until  after  its  expiration,  to  which, 
however,  the  tenant  is  entitled.  Broom, 
Leg.  Max.  SOd.  See  "Bmblements." 

AWM,  or  AUME.  An  ancient  measure 
used  In-  measuring  Rhenish  wines.  Termes 

de  la  Ley.   Its  value  varied  in  the  different 

cities.   Cowell.  • 

AYANT  CAUSE.  In  French  law.  This 
term,  which  is  used  in  Louisiana,  signifies 
one  to  whom  a  right  has  been  assigned, 
either  by  will,  gift,  sale,  exchange,  or  the 
like;  an  assignee.  An  avant  cnwie  diffleri 
from  an  heir  who  acquires  the  rf^fit  by  ttt- 
beritance.  8  Toullier,  Dr.  Civ.  note  246. 

AYRE.  In  old  Scotch  law.  Eyre;  a  cir- 
cuit, eyre,  or  iter.  Bell,  Diet  voc.  "Justice 
Ayres." 

AYUNTAMIENTO.  In  Spanish  law.  A 
congress  of  persons;  the  municipal  council 
of  a  city  or  town.  1  White,  New  Coll.  416;  12 
Pet.  (U.  8.)  442,  note. 


L 


Digitized  by  Google 


B  F 


<a2) 


BAGGAGE 


B 


B.  F.  Bonum  factum,  a  good  deed.  A  form 
of  approval  among  the  civilians. 

BACEREND,  or  BACKBEREND.    An  old 

English  law  term  for  a  thief  caught  with 
the  stolen  goods  in  his  possession  (upon 
his  back).    Spelman;  Bracton,  150b. 

BACHELERIA.  Commonalty  or  yeoman- 
ry, in  contradistinction  to  baronage.  Whar- 
ton. 

BACHELOR. 

(1)  The  holder  of  the  first  or  lowest  de 
gree  conferred  by  a  college  or  university. 
e.  g.,  a  bachelor  of  arts,  bachelor  of  law,  etc. 

(2)  A  kind  of  inferior  knight;  an  es- 
quire. 

(3)  A  man  who  has  never  been  married. 

BACK  BOND.  A  bond  of  indemnification 
given  to  a  surety. 

 In   Scotch    Law.    A   declaration  of 

trust;  a  defeasance;  a  bond  given  by  one 
who  is  apparently  absolute  owner,  so  as  to 
reduce  his  right  to  that  of  a  trustee  or  hold- 
er of  a  bond  and  disposition  in  security.  I 
Paterson,  Comp.  | 

BACK  WATER.   That  water  in  a  stream! 
which,  in  consequence  of  some  obstruction 
below,  is  detained  or  checked  in  its  course, 
or  reflows. 

The  term  is  usually  employed  to  desig- 
nate the  water  which  is  turned  back,  by  a 
dam  erected  in  the  stream  below,  upon  the 
wheel  of  a  mill  above,  so  as  to  retard  its 
revolution. 

BACKADATION,  or  BACKWARDATION. 

A  consideration  given  to  keep  back  the  de- 
livery of  stock  when  the  price  is  lower  for 
time  than  for  ready  money.  Wharton. 

BACKBEAR.  In  forest  law.  Carrying 
on  the  back.  One  of  the  cases  in  which  an 
offender  against  vert  and  venison  might  be 
arrested,  as  being  taken  with  the  mainour, 
or  manner,  or  found  carrj'ing  a  deer  off  on 
his  back.    Manw.  For,  Law;  Cowell. 

(Saxon).    See  "Bace- 


BACKBEREND 

rend." 

BACKING.  Indorsement;  Indorsement  by 
a  magistrate. 

Backing  a  warrant  becomes  necessary 
when  it  is  desiipd  to  serve  it  in  a  county 
other  than  that  In  which  it  was  first  issued. 
In  such  a  rase  the  indorsement  of  a  magis- 
trate of  the  new  county  authorizes  its  serv- 
ice there  as  fully  as  If  first  Issued  in  tba* 
rountv.  The  custom  prevails  in  England, 
Scotland,  and  snme  of  the  United  States. 

BACKSIDE.    A  yard  at  the  back  part  of 
or  behind  a  house,  and  belonging  thereto. 
The  term  was  formerly  much  used  both 


in  conveyances  and  in  pleading,  but  is  now 
of' infrequent  occurrence,  except  in  convey- 
ances which  repeat  an  ancient  description. 
Chit  Prac.  177;  2  Ld.  Raym.  1399. 

BACULUS  (Lat.)  In  old  English  prac- 
tice. A  Staff,  rod,  or  wand,  anciently  used 
in  the  ceremony  of  making  livery  of  seisin, 
where  there  was  no  building  on  the  land. 
Fiat  seysina  per  ftistim  et  per  baculum, 
seisin  should  be  made  by  rod  and  staff. 
Bracton.  fol.  40;  Fleta,  lib.  3.  c.  15,  S  5. 
Haciilus  uuHtiatoriua,  a  warning  or  sum- 
moning stick.  A  white  stick  or  wand,  by 
erecting  which  on  the  grounds  of  a  de- 
fendant in  real  actions  he  was  ancientiv 
warned  or  summoned  to  appear  in  court  at 
the  return  of  the  original  writ  8  Bl.  Comm. 
379. 

A  baton,  such  as  combatants  fought  with 
in  the  (iueUum.  Frangitur  eorum  baculut, 
their  baton  is  broken. 

A  term  anciently  applied  to  persons  con- 
victed of  a  felony  on  their  own  confopslon. 
signifying  that  they  could  not  bring  an 
appeal  against  any  one.  Bracton,  fol.  152. 
See  Fleta,  lib.  1,  c.  38,  §  16;  2  Reeve,  HlsL 
Eng.  Law,  43.    See  "Baston." 

BADGE  OF  FRAUD.  A  circumstance 
attending  a  transaction  tending  to  throw 
upon  it  suspicion  of  fraud,  though  not  in 
itself  constituting  fraud.    64  N.  C.  374. 

An  act  which. from  the  common  experience 
of  mankind.  Is  regarded  as  ground  of  sus- 
picion. 

BADGER  (Fr.)  Baggage,  a  bundle,  and 
thence  Is  derived  bagagier,  a  carrier  of 
goods. 

One  who  buys  com  or  victuals  In  one 
place,  and  carries  them  to  another  to  sell 
and  make  profit  by  them.  And  such  a  one 
is  exempted  In  St  5  &  6  Edw.  VI.  c.  14. 
from  the  punishment  of  an  ingrosser  with 
in  that  statute.  But  by  5  Ellz.  c.  12,  bad- 
gers are  to  be  licensed  by  the  Justices  of 
the  peace  in  the  sessions,  whose  licenses 
will  be  In  force  for  one  year,  and  no  long- 
er, and  the  persons  to  whom  granted  must 
ont«^r  Into  a  recognizance  that  they  will 
not.  by  color  of  their  licenses,  forestall,  or 
do  anything  contrary  to  the  statutes  made 
against  forestallers,  Ingrossers.  and  regra- 
tors.  If  any  person  shall  act  as  a  badger 
without  license,  he  Is  to  forfeit  £5.  one 
moiety  to  the  king,  and  the  other  to  the 
prosecutor,  leviable  by  warrant  from  jus- 
tices of  the  peace,  etc.  Jacob. 

BAG  A  (Law  Lat.)  In  old  English  law. 
Rag:  a  bag.  Et  d'denvers  eux  unam  bagam, 
ore  C.  /.  in  rad'  haijii  rnntntt'.  Y.  B.  M.  18 
Men.  VI.  5.   See  "Petty  Bag  Office." 

BAGGAGE.   Whatever,  connected  with  the 
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BAILIFFS  OP  FRANCHISES 


(iklMto  of  the  Journey,  and  not  exceeding  i 
ttM  ttmlls  of  reason  and  enstom,  a  trar* 

ellpr  takef  with  him  for  his  personal  use. 
whelher  during  actual  travel,  or  in  intervals 
between  trips,  or  upon  the  termination  of  [ 
the  Journey.   Blsh.  Non-Cont.  Law.  §  1156.  ■ 

It  does  not  include. aampiea  of  merchan- 
dise (98  lisat.  81).  money  mot  necessary  for 

travelling  (22  III.  278).  Jewelry  intended  for 
presents  (17  N.  Y.  Super.  Ct.  225). 

It  includes  weapons  (22  111.  278),  books 
(121  Ind.  226),  tools  (14  Pa.  St.  129).  opera 
glasses  (33  Ind.  879),  bedding  for  use  on 
the  trip  (1  Whtt.  A  W.  OIt.  Oaa.  Ct  App. 
ITex.]  5  1253). 

BAHADUM.  A  chest  or  colter.  FleU. 
Sbu  9>  c  81. 

BAIL  (Fr.  teiner,  to  deliver).  Those  per- 

who  bocoiiH'  sureties  for  the  l^;^peai^ 
of  the  defendant  in  court. 
The  delivery  d  the  defendant  tu  persons 
whOb  In  the  manner  prescribed  by  law*  be- 
come security  for  his  appearance  in  court. 

The  word  is  usi-d  both  as  a  substantive 
and  a  verb,  though  more  frequently  as  a  sub- 
staatlTe.  and  In  cItII  ceees.  at  leiurt.  In  the 
first  p'^nse  given  above.  In  Its  more  an- 
cient signiti cation,  the  word  includes  the 
idivery  of  property,  real  or  peraooal.  hy 
to  another, 
ill  Atiove.  Sureties  who  Mnd  them- 
selves either  to  satisfy  the  plaintiff  his 
debt  and  costs,  or  to  surrender  the  de- 
fendaot  Into  costody,  proflded  Jndsment  be 
ai^ainst  him  in  the  action,  and  he  tlU  tO  do 
so.    Selion.  Prac.  137. 

Ball  to  the  Action.    Bail  above. 
 Bail  Below.   Sureties  who  bind  them- 
selves to  the  sheriff  to  secure  flie  dsfend- 
ant's  appearance,  or  his  putting  in  ball 
to  the  action  on  the  return  day  of  the  writ 
It  nay  be  demanded  by  fhe  sheriff  when- 
ever he  has  arrested  a  defendant  on  a 
bailable  process,  as  a  prerequisite  to  re- 
ig  the  defendant. 
-Bail  to  the  Sheriff.  Ball  below. 
-Civil  Bail.  That  taken  in  drll  ac- 


-  Common  Bail.  Fictitious  sureties  for- 
mally entered  In  fhe  proper  office  of  the 

court.  It  is  a  hind  of  bail  above,  similar 
in  form  to  special  ball,  but  having  fictitious 
persons.  John  Doe  and  Richard  Roe.  as 
sureties.  Filing  common  ball  Is  tanta- 
mount to  entering  an  appearance, 

 Special     Bail.    Responsible  Wiretles 

who  undertalte  as  bail  above. 

 Ball  In  Error.  The  bond  given  to  se- 
cure a  stay  of  proceedings  on  writ  of  error. 

 In    Canadian    Law.    A    lease.  See 

MerilB,  Bepert.  "Ball."  liaH  nnphytrotiqur, 
a  Isase  for  years,  with  a  right  to  prolong  In- 
Mnitely.  5  Low.  (U.  8.)  881.  It  it  agaiya- 
taat  to  aa  aUeaatloii.  8  Low.  (XT.  8.)  58. 

BAIL  BOND.  In  practice.  A  specialty 
by  which  the  defendant  and  other  persons 
become  bound  to  the  sheriff  In  a  penal  >nm 
proportioned  to  the  dama^^es  claimed  In  the 
action,  and  which  is  conditioned  for  the  due 
of  mdi  delendnat  to  aiwwer  to 


the  legal  process. therein  described,  and  by 
which  the  sheriff  has  been  commanded  to 

arrest  him. 

BAIL  PIECE.  A  certificate  given  by  a 
judge  or  the  clerk  of  a  court,  or  other  pei^ 
son  authorized  to  keep  the  record,  in  wliich 
it  is  certified  that  the  bail  became  bail  for 
the  defendant  in  a  certain  sum,  and  in  a 
particular  case. 

BAILABLE  ACTION.  An  action  in 
which  the  defendant  is  entitled  to  be  dis- 
charged from  arrest  only  upon  fiylag  bond 

to  answer. 

BAILABLE  PROCESS.  Process  under 
which  the  sheriff  Is  directed  to  arrest  the 
defendant,  and  is  recjuired  by  law  to  dis- 
charge him  upon  his  tendering  suitable  bail 
as  Mcnrlty  for  his  appearance  A  o^Hof 
retpondrndtm  is  hailabls;  not  so  a  Mpm 

saUsfacicndum. 

BAILEE.  CoutractB.  One  to  whom  goods 
are  baUed.  See  'Wlment'* 

BAILIE.  In  Scotch  law.  An  officer  ap* 

pointed  to  give  infeftment. 

In  certain  cases  it  Is  the  duty  of  the 
sheriff,  as  king's  bailie,  to  act.  Generally, 
any  one  may  be  made  bailie  by  filling  in 
his  name  in  the  precept  of  saslne. 

A  magistrate  possessing  a  limited  cHml- 
nal  and  civil  jurisdiction.    Bell,  Diet. 

BAILIFF.  A  person  to  whom  some  au- 
thority, care,  goardlanablp^  or  jorlsdictlon 
is  delivered,  oommittad*  or  intmatad.  Bpal* 

man. 

A  sherlifa  officer  or  depo^.  1  tt.  Goom. 

344. 

A  magistrate,  who  formerly  administer- 
ed justice  In  the  parliaments  or  courts  of 
France,  answering  to  the  English  sheriffs  as 
mentioned  by  Braeton. 

There  are  still  bailiffs  of  particular  towns 
In  England;  as,  the  balllCt  of  Dover  Castle, 
etc;  otherwise,  bailiffs  are  now  only  olll- 
cers  or  stewards,  etc.;  as,  bailillB  Of  libei^ 
ties,  appointed  by  every  lord  wttMn  hta 
liberty,  to  servf  writs,  etc.;  bailiffs  errant 
or  itinerant,  appointed  to  go  about  the  coun- 
try for  the  same  porpose;  aherUfa  bailifla, 
sheriff's  officers  to  execute  writs;  these  are 
also  called  "bound  bailiffs,"  because  they  are 
usually  bound  in  a  bond  to  the  sheriff  for 
the  due  execution  of  their  office;  ballifCs 
of  court  baren.  to  summon  the  court,  etc.; 
bailiffs  of  husbandry,  appointed  by  private 
persons  to  collect  their  rents  and  manage 
their  estates;  water  hailiira.  officers  In  port 
towns  for  searohins  ahipa.  gathering  tolla^ 
etc.    Bac.  Abr. 

 In  Account  Render.    A  person  who  has 

by  delivery  the  custody  and  administration 
of  lands  or  poods  for  the  benefit  of  the  own- 
er or  bailor,  and  is  liable  to  render  an  ac- 
count thereof.  Co.  Utt  271;  2  Leon.  246; 
Story,  Eq.  Jnr.  S  448. 

BAILIFF  ERRANT.  A  deputy  ballUt 

BAILIFFS  OF   FRANCHISES.   In  Bnr 

gllah  law.  Officers  who  perform  the  dntiea 
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of  sheriffs  within  liberties  or  privileged 
Jurisdictions,  in  which  formerly  the  Idng's 
writ  could  not  be  executed  by  the  sheriff. 
Spciman.  voc.  "Balivus." 

BAILIFFS  OF  HUNDREDS.  In  English 
law.  Officers  appointed  over  hundreds,  by 
the  sheriffs,  to  collect  fines  therein,  and 
summon  Juries;  to  attend  the  Judges  and 
Justices  at  the  assizes  and  quarter  sessions; 
and  also  to  execute  writs  and  process  In 
the  several  hundreds.  1  Dl.  Comm.  346;  3 
Steph.  Comm.  29;  Bracton.  fol.  116. 

BAILIFFS  OF  MANORS.  In  English  law. 
Stewards  or  agents  appointed  by  the  lord 
(generally  by  an  authority  under  seal)  to 
superintend  the  manor,  collect  fines  and 
quitrents.  inspect  the  buildings,  order  re- 
pairs, cut  down  trees.  Impound  cattle  tres- 
passing. tal{e  an  account  of  wastes,  spoils, 
and  misdemeanors  In  the  woods  and  de- 
mesne lands,  and  do  other  acts  for  the 
lord's  interest.  Cowell;  Fleta,  lib.  2,  cc. 
72,  73. 

BAILIVIA.    A  bailiwick  (r/.  i.)  Wharton. 

BAILIWICK.  The  jurisdiction  of  a  sher- 
iff or  bailiff.    1  Bl.  Comm.  344. 

A  liberty  or  exclusive  jurisdiction  which 
was  exempted  from  the  sheriff  of  the  coun- 
ty, and  over  which  the  lord  appointed  a 
bailiff,  with  such  powers  within  his  pre- 
cinct as  the  under  sheriff  exercised  under 
the  sheriff  of  the  county.  Whishaw. 

BAILLEW     DE     FOND8.    In  Canadian 
law.    The  unpaid  vendor  of  real  estat%f  i 

BAILLI.  In  old  French  law.  A  person 
to  whom  Judicial  authority  and  Jurisdiction 
were  assigned  or  delivered  by  a  superior. 

BAILMENT  (Fr.  hailln:  to  put  into  the 
hands  of;  to  deliver).  A  delivery  of  some- 
thing of  a  personal  nature  by  one  party  to 
another,  to  be  held  according  to  the  pur- 
pose or  object  of  the  delivery,  and  to  be 
returned  or  delivered  over  when  that  pur- 
pose is  accomplished.  Prof.  Joel  Parker. 
MSB.  Lect.  Dane  Law  School,  Harvard  Coll. 
1851. 

The  right  to  hold  may  terminate,  and  a 
duty  of  restoration  may  arise,  before  the 
accomplishment  of  the  purpose,  but  that 
does  not  necessarily  enter  into  the  defini- 
tion, because  such  duty  of  restoration  was 
not  the  original  purpose  of  the  delivery.  | 
but  arises  upon  a  subsequent  contingency. 
The  party  delivering  the  thing  is  called  the 
"bailor;"  the  party  receiving  It,  the  "bailee." 
It  Is  distinguished  from  a  sale  by  the  fact 
that  In  a  bailment  only  the  right  of  posses- 
sion, and  not  the  title,  is  transferred.  Benj. 
Sales.  §S  1.  2. 

Various  attempts  have  been  made  to 
give  a  precise  definition  of  this  term,  upon 
some  of  which  there  have  been  elaborate 
criticisms.  See  Story.  Ballm.  (4th  Ed.)  S 
2,  note  1,  exemplifying  the  maxim,  Omnis 
itrfiuilin  in  h  t/e  prriritlfmn  rst. 

Some  of  these  definitions  are  here  given 
as  illustrating  more  completely  than  is  pos- 


sible  In  any  other  way  the  elements  con- 
sidered necessary  to  a  bailment  by  the  dif- 
ferent authors  cited. 

K  delivery  of  a  thing  In  trust  for  some 
special  object  or  purpose,  and  upon  a  con- 
tract, express  or  implied,  to  conform  to  the 
object  or  purpose  of  the  trust.  Story, 
Bailm.  i  2.    See  Merlin.  Repert.  "Bail." 

A  delivery  of  goods  in  trust  upon  a  con- 
tract, either  expressed  or  implied,  that  the 
trust  shall  be  faithfully  executed  on  the 
part  of  the  bailee.  2  Bl.  Comm.  451.  See 
Id.  395. 

A  delivery  of  goods  in  trust  upon  a  con- 
tract, expressed  or  implied,  that  the  trust 
shall  be  duly  executed,  and  the  goods  re- 
stored by  the  bailee  as  soon  as  the  purposes 
of  the  bailment  shall  be  answered.  2  Kent. 
Comm.  559. 

A  delivery  of  goods  on  a  condition,  ex- 
press or  implied,  that  they  shall  be  restor- 
ed by  the  bailee  to  the  bailor,  or  according 
to  his  directions,  as  soon  as  the  purpose  for 
which  they  are  bailed  shall  be  answered. 
Jones.  Bailm.  1. 

A  delivery  of  goods  In  trust  on  a  contrac  t, 
rither  expressed  or  implied,  that  the  trust 
shall  be  duly  executed,  and  the  goods  re- 
delivered as  soon  as  the  time  or  use  for 
which  they  were  balled  shall  have  elapsed 
or  be  performed.    Jones.  Ballm.  117. 

According  to  Story,  the  contract  does  not 
necessarily  Imply  an  undertaking  to  rede 
liver  the  goods;  and  the  first  definition  of 
Jones  here  given  would  seem  to  allow  of 
a  similar  conclusion.  On  the  other  band. 
Blackstono,  although  his  definition  does  not 
Include  the  return,  speaks  of  It  In  all  his 
examples  of  bailments  as  a  duty  of  the 
bailee;  and  Kent  says  that  the  application 
of  the  term  to  cases  In  which  no  return  or 
delivery  or  redelivery  to  the  owner  or  his 
agent  Is  contemplated.  Is  extending  the  defi- 
nition of  the  term  beyond  Us  ordinary  ac- 
ceptation in  the  English  law.  A  consignment 
to  a  factor  would  be  a  bailment  for  sale, 
according  to  Story,  while  according  to  Kent 
it  would  not  be  Included  under  the  t'jrm 
•bailment." 

Sir  William  Jones  has  divided  bailments 
into  five  sorts,  namely,  depositum.  or  de- 
posit; mandatum,  or  commission  without 
recompense;  vummndatum.  or  loan  for  use 
without  pay;  pipnori  acccptum,  or  pawn; 
loratum,  or  hiring,  which  is  always  with  re- 
ward. This  last  is  subdivided  into  locatio 
rei.  or  hiring,  by  which  the  hirer  gains  a 
temporary  use  of  the  thing;  locatio  operis 
factettdi,  when  something  Is  to  be  done  to 
the  thing  delivered;  Inratio  operh  mrrcium 
vehendarum,  when  the  thing  Is  merely  to 
be  carried  from  one  place  to  another. 
Jones.  Bailm.  36. 

Lord  Holt  divides  them  Into  six  classes: 
Depositum.  or  deposit  for  keeping  for  the 
benefit  of  the  bailor;  commodatum,  or  gra- 
tuitous loan;  locatio  rei,  or  letting  for  hire; 
vadium,  pledge  or  pawn;  locatio  operif 
faciendi.  or  delivery  that  something  may 
be  done  upon  the  chattels  by  the  bailee  for 
hire;    mandatum,  or  mandate,  a  delivery 
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thst  BonMthlnf  may  be  done  upon  fhe  ohat- 
teis   hy  the  tallea  fmtiiltoiMly.  2  Ld. 

Rai  m.  909. 

▲  better  genertl  division,  however,  for 
practical  purposes,  suggested,  but  not  adopt- ' 
ed.  by  Story  (Ballra.  §5  4-8>.  and  first  adopt-  I 
♦  ■d  by  Schouler  (Bailm.      14>.  is  into  thrct- 
kind*:   First,  those  bailments  which  are  for 
the  beneli  of  tbe  bailor,  or  for  some  iierson 

whom  he  represfMits:  sfvond.  those  for  the 
benefit  of  the  bailee,  or  some  person  repre- 
sented by  him;  third,  thoae  which  are  for 
tiM  benefit  of  both  paxttes. 

BAILOR.  He  who  balls  a  thing  to  an- 
other.   See  •Uailnjent.'" 

BAIR-MAN.   In  Scotch  law.   A  poor  dfiitor. 

BAIRNS.  In  Scotch  law.  A  known  term, 
vsed  to  denote  one's  whole  Issne.  Brsk. 

Inst.  R  4S.  But  it  is  sometimes  osed  In  a 
more  limit  id  sense.    Bell,  Diet. 

BAIRNS'  PART.  In  Scotch  law.  Chll- , 
dren's  part;  a  third  part  of  the  defnnct's' 

free  movables,  debts  deducted.  If  the  wife 
survive,  and  a  half  if  there  be  no  relict. 

BALAENA.  A  large  fish,  called  by  Black- 
stone  a  '^wbale."  Of  this  the  king  had  the 

bead  and  the  queen  the  tail  as  a  perquisite 
whenever  one  was  taken  on  the  coast  of 

England.  Prynne,  Ann.  Reg.  U7;  1  BL 

Comm.  221. 

BALANCE.  The  amount  which  remains 
due  by  one  of  two  persons,  who  have  been 
dealing  together,  to  the  other,  after  the 
settlement  of  their  accounts. 

'There  Is  a  broad  dlstinetlon  between  an 
account  and  the  mere  balance  of  an  ac 
count,  resembling  the  distinction  in  logic 
between  the  premises  of  an  argument  and 
the  conclusions  drawn  therefrom.  A  bal- 
ance is  but  the  conclusion  or  result  of  the 
debit  and  credit  sides  of  an  account.  It 
tmpUes  mutual  dealings  and  the  existence 
of  deUt  and  credit  without  which  there 
be  no  balance."  4.'i  Mo.  TilZ. 
word  is  sometimes  used  in  the  sense 
Of  ''reetdue." 

BALANCE  SHEET.  A  Statement  made 

by  merchants  and  others  to  show  the  true 
state  of  a  particular  business.  A  balance 
sheet  should  exhibit  all  the  balances  of  deb- 
Its  and  credits,  also  the  value  of  mwchan- 
dlse.  and  the  result  of  the  whole. 

BALCANIFER,  or  BALDAKINIFER.  The 

standard  bearer  of  the  Knights  Templar. 
Wharton. 

BALDIO.  In  Spanish  law.  Vacant  land 
havtne;  no  particular  owner,  an(i  tisually 
abandon'^d  to  the  public  for  the  purposes  of 
pasture.  The  word  is  supposed  to  be  de- 
ttred  from  the  Arabic  bait,  signifying  a 
thing  of  little  value.  For  the  IcA^islation  on 
this  subject,  see  Escriche.  Die.  Raz. 

BALI  US.   In  civil  law.   A  teacher;  one 
bus  the  care  of  youth;  a  tutor:  a 
Da  Cange^  "Ilajaltla:''  Spelman. 


BALIVA,  or  BALLIVA.    Bqulralent  to 

balivatus.  Bnlivia.  a  bailiwick;  the  juris- 
diction of  a  sheriff;  the  whole  district 
within  Which  the  trust  of  the  slicri^  was 
to  be  executed.  Cowell.  Occurring  in  the 
return  of  the  sheriff,  non  est  inventus  in 
htilliva  mea,  he  has  not  been  found  in  my 
bailiwick;  afterwards  abbreviated  to  the 
simple  non  est  Invenfat.  S  Bl.  Comm.  283. 

BALIVO  AMOVENDO  (Law  Lat  for  re- 
moving a  bailiff).    A   wtlt  to  r^ove  a 

bsiilifi"  out  of  his  ufllce. 

BALLAST.  Heavy  substance  carried  tn 
the  hold  of  a  ship  to  trim  her.  and  bring.. 

h»  r  to  a  safe  and  proper  draft.    It  differs 

Horn  '  dunnase  '  (7.  r.)    U  Wall.  (U.  S.)  671. 

BALLASTAGE.  A  toU  paid  for  the  priv- 
ilege of  taking  up  ballast  from  the  bot- 
tom of  the  port.  This  arises  from  the  prop- 
erty in  the  soil.    2  Chit.  Com.  Law,  16. 

BALLOT.  A  paper  bearing  the  names  of 
candidates  for  designated  offices,  and  dellv- 
erfd  l)y  electors  to  the  election  officers  in 
expressing  their  choice  for  such  offices.  It 
Is  usually  printed,  and  Is  In  various  pre- 
scribed forms,  especially  In  states  which 
have  adopted  the  Australian  ballot  system, 
or  modifications  of  IL 

BALNEARll  (LaL)  Those  Who  stole  tha 

clothes  of  bathers  in  the  public  baths.  4 
Bl.  Comm.  239;  Calv.  Lex. 

BAN. 

 In  Old  English  and  CIvif  Law.  A 

proclamation;  a  public  notice;  the  an- 
nouncement of  an  intended  marriage. 
Cowell.  An  excommunication;  a  curse, 
publicly  pronounced :  proclamation  of  si- 
lence made  l)y  a  (  i  i<  r  in  court  before  the 
meeting  of  champions  in  combat.  Cowell. 
A  statute,  edicL  or  command;  a  fine,  or 
penalty. 

An  open  field:  the  outskirts  Of  a  village; 
a  territory  endowed  with  certain  privileges. 
A  summons,  as,  arHere  ban.  Spelman. 

——In  Frenchi  Law.  Tfi<>  rlfrht  of  an- 
nouncing the  time  of  mowing,  r<  aping.  and 
gathering  the  vintage,  exercised  by  certain 
setgnorial  lords.   Guyot.  Rep.  Univ. 

BANAL,  or  BANNAL  (Fr.)  In  old 
French  and  Canadian  law.  Havinc;  quali- 
ties derived  from  a  ban  or  privilrped  space; 
privileged.  A  banal  mill  is  one  to  which 
the  seignior  or  lord  may  require  his  tenant 
to  arry  hls  grain  to  be  ground.  Donkln's 

Address,  89. 

BANALITY.  In  Canadian  law.  The 
right  by  Tlrtue  of  which  a  lord  subjects  his 

vassals  to  grind  at  his  mill,  bake  his 
oven,  etc.  Used  also  of  the  region  within 
which  this  right  applied.  Guyot,  Rep.  Univ. 
It  prevents  the  erection  of  a  mill  within  the 
seignorial  limits  (1  Low.  [U.  S.]  31),  wheth- 
I  er  steam  or  water  (2  Low.  [U.  8.1  1). 

BANC  (Fr.  hendi).  The  seat  of  Judg- 
msnt;  as,  bono  le  rmi/*  the  king's  bench; 
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banc  le  common  pleas,  the  bench  of  com- 
mon pleas;  the  full  bench. 

BANCI   NARRATORES.    In  old  English 

law.  Advocates;  counters;  Serjeants.  Ai>- 
plied  to  advocates  in  the  common  pleas 
courts.    1  Bl.  Comm.  24;  Cowell. 

BANC  US  (Lat.)  A  bench;  the  seat  or 
bench  of  justice;  a  stall  or  table  on  which 
goods  are  exposed  for  sale.  Often  used  for 
the  court  itself. 

A  full  bench,  when  all  the  judges  are  pres- 
ent.  Cowell;  Spelman. 

The  English  court  of  common  pleas  was 
formerly  called '7>««cu«."  Viner.Abr.  "Courts." 
See  "Bench;"  "Common  Bench." 

BANCU8  REGINAE  (Law  Lat)  The 
queen's  bench. 

BANCUS  REGIS  (Lat.)  The  king's 
bench;  tbe  supreme  tribunal  of  the  king 
after  parliament.  3  Sharswood,  Bl.  Comm. 
4L 

In  banco  regis,  in  or  before  the  court  of 
king's  bench. 

The  king  has  several  times  sat  in  his  own 
person  on  the  bench  in  this  court,  and  all 
the  proceedings  are  said  to  be  coram  rego 
ipso,  before  tbe  king  himself.  Still,  James 
L  was  not  allowed  to  deliver  an  opinion,  al- 
though sitting  in  banco  regis.  Vlner,  Abr. 
"Courts  ' (H.  L) ;  3  Bl.  Comm.  41;  Co.  Utt 
71  (C). 

BANCUS  SUPERIOR  (Lat.)  Abbreviat- 
ed banc.  sup.  The  upper  bench;  the  king's 
bench  was  so  called  during  the  Protecto- 
rate. 

BAND.  In  old  Scotch  law.  A  proclama- 
tion calling  out  a  military  force.  1  Pltc. 
Crim.  Tr.  pt.  1,  p.  205. 

BANDIT.  A  man  outlawed;  one  under 
ban. 

BANE.  A  malefactor.  Bracton,  lib.  1, 
tit.  8,  c.  1. 

BAN  I.   Forfeited  goods;  deodand  (</.  r.) 

BANISHMENT.  A  punishment  inflicted 
upon  criminals,  by  compelling  them  to  quit 
a  city,  place,  or  country  for  a  specified 
period  of  time,  or  for  life.  See  4  Dall.  (Pa.) 
14.  It  is  to  be  distinguished  from  "trans- 
portation," which  implies  a  confinement  in 
some  place  beyond  the  realm. 

BANK  (Anglicised  form  of  Mncus,  a 
bench).    The  bench  of  justice. 

A  session  in  bank  is  one  held  by  more 
than  one  judge  of  the  court  to  determine 
matters  of  law. 

Distinguished  from  nisi  prius  sittings  to 
determine  facts.  3  Sharswood,  Bl.  Comm. 
28,  note. 

Bank  le  rov,  the  king's  bench.  Finch,  I^w, 
198. 

 In  Commercial  Law.    A  place  for  the 

deposit  of  money. 

An  institution,  generally  incorporated, 
authorized  to  receive  deposits  of  money,  to 
lend  money,  and  to  issue  promissory  notes, 


— usually  known  by  the  name  of  "bank 
notes," — or  to  perform  some  one  or  more 
of  these  functions. 

It  was  the  custom  of  the  early  money 
changers  to  transact  their  business  in  pub- 
lic places,  at  the  doors  of  churches,  at  mar- 
kets, and,  among  the  Jews,  in  the  temple 
(Mark  xi.  15).  They  used  tables  or  benches 
for  their  convenience  in  counting  and  as- 
sorting their  coins.  The  table  so  used  was 
called  banche,  and  the  traders  themselves, 
"bankers,"  or  "benchers."  In  times  still 
more  ancient,  their  benches  were  called 
camhii,  and  they  themselves  were  called 
cambiators.    Du  Cange,  "Cambli." 

Banks  are  said  to  be  of  three  kinds,  vii., 
of  deposit,  of  discount,  and  of  clrculatlon. 
They  generally  perform  all  these  opera- 
tions, but  an  institution  performing  but  one 
is  a  bank.  17  Wall.  (U.  S.)  118;  but  see  52 
Cal.  196.  A  corporation  loaning  Its  own 
funds  on  note  and  mortgage  la  not  a  bank. 
5  Sawy.  (U.  S.)  32. 

BANK  ACCOUNT.  A  fund  deposited  by 
a  customer  of  a  bank  into  its  common  cash, 
to  be  drawn  out  by  checks  from  time  to 
time,  as  the  depositor  may  require. 

The  statement  of  the  amount  deposited 
and  drawn,  which  Is  kept  in  duplicate,  one 
in  the  depositor's  bank  book,  and  the  other 
in  the  books  of  the  bank. 

BANK  BILLS.  Demand  notes  of  a  bank, 
designed  to  circulate  as  money.  See  3  Scam. 
(111.)  328. 

BANK  NOTE.  A  promissory  note,  pay- 
able on  demand  to  the  bearer,  and  intended 
to  circulate  as  money,  made  and  issued  by 
a  person  or  persons  acting  as  bankers,  and 
authorized  by  law  to  Issue  such  notes. 

BANKABLE.  Bank  notes,  checks,  and 
other  securities  for  money  which  will  be  re- 
ceived as  cash  by  the  banks  In  the  place 
where  the  word  Is  used. 

BANKEROUT.    Old  English.  Bankrupt. 

BANKER'S  NOTE.  A  promissory  note 
given  by  a  private  banker  or  banking  Insti- 
tution not  incorporate,  but  resembling  & 
bank  note  In  all  other  respects.  6  Mod.  29; 
3  Chit  Com.  Law,  590;  1  Leigh,  N.  P.  338. 

BANKRUPT.  A  person  against  whom  an 
Involuntary  petition  or  an  application  to 
set  a  composition  aside  has  been  filed,  or 
who  has  filed  a  voluntary  petition,  or  who 
has  been  adjudged  a  bankrupt.  U.  S.  Bank- 
rupt Act  1898,  §  1.  Loosely  used  for  "in- 
Bolvent"  ((].  r.) 

BANKRUPTCY.  The  state  or  condition 
of  a  bankrupt    See  "Insolvency." 

BANLEUCA.  A  certain  space  surround* 
Ing  towns  or  cities,  distinguished  by  pecul- 
iar privileges.  Spelman.  It  Is  the  same 
as  the  French  banlieve. 

BANLIEU.   In  Canadian  law.   See  "Ban- 

leuca." 
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BANNERET,  or  BANERET.  One  knight- 
ed on  the  field.  So  railed,  according  to 
Wbartoo.  from  Uie  formula  of  cutting  ott. 
tb9  polat  of  his  itandard,  to  m  to  make  it 


BANNI  NUPTIARUM  (Law  Lat.)  In  old 
Bngllah  law.  The  bans  of  matrimony.  Spol* 
man;  Cowell.  Bracton  uses  the  alngnlar.  baih 
nttm.  Bracton,  fol.  307b.  Fleta  nses  bnnnus. 
Fleta.  lib.  5.  c.  SO,  i  3.  See  "Bannum;" 
"BaoaiM.'* 

BANNIRE  AD  PLACrTA,  AD  MOLEN- 
dfnum.  To  summon  tenants  to  serve  at 
the  lord's  courtB,  to  bfliiE  corn  to  be  ground 
at  bia  mill. 

BANNITU8.  Oae  outlawed  or  banlabed. 

Calv.  Lex. 

BANNUM.    Ahan(r;.  r.) 

BAN N US.  In  old  English  law.  A  proc- 
lamation.  Bonnug  regit,  the  king's  proo- 

lamation,  made  by  the  voice  of  a  herald, 
forbidding  all  present  at  the  trial  by  com- 
bat to  interfere,  either  by  motion  or  word, 
whatever  they  might  see  or  bear.  Brac- 
ton. fol.  142;  Fleta.  Ub.  1,  c.  84.  1 1. 
The  bana  of  marriage.  Fleta,  lib.  6.  c. 

30.  §  3. 

BANQUE.  A  bench;  the  table  or  coun 
ter  of  a  trader.  mtTchant.  or  banker. 
Banque  route,  a  broken  bench  or  counter; 
bankxwpt,  or,  in  old  Eni^ldi,  bankaroat. 

BAN8  OP  MATRIMONY.  Public  notice 

or  proclamation  of  a  matrimonial  contract, 
and  the  intended  celebration  of  the  mar- 
riage M  the  parties  in  purauance  of  sucb 

contraf  t,  to  the  end  that  persons  objecting 
to  the  same  may  have  an  opportunity  to 
declare  such  objections  before  the  marriage 
la  solemniied.  Poth.  du  Mariage,  p.  2,  c.  2. 

BAR. 

(1)  A  particular  part  of  the  court  room. 

As  thus  applied,  and  secondarily  in  various 
ways,  it  takes  its  name  from  the  actual 
bar.  or  inclosing  rail,  which  originally  di- 
vided the  bench  from  the  rest  of  the  room, 
as  well  as  from  that  bar,  or  rail,  which 
then  divided,  and  now  divides,  the  apace 
including  the  bench,  and  the  place  which 
lawyers  occupy  in  attending  on  and  con- 
ducting trials,  from  the  body  of  the  court 
room.  Those  who.  as  advocates  or  counsel- 
lors. uppeai  e<l  aa  speakers  in  court,  wt  i « 
said  to  be  "caUed  to  the  bar,"  that  is.  call- 
ed to  appear  in  presence  of  the  court  aa 
barristers,  or  persons  who  stay  or  attend 
at  tbe  bar  of  court.  Rich.  Diet.  "Barrister." 
By  a  nataml  transition,  a  secondary  use  of 
the  word  was  applied  to  the  persona  who 
were  so  catted,  and  the  adrocates  were,  as 
a  class,  called  '  the  bar."  And  In  this  coun- 
ti7,  aince  attorneys,  as  well  as  counsellors, 
appear  In  court  to  conduct  causes,  the  mem- 
bers of  the  le^al  profession,  generally,  are 
called  the  "bar." 

(2)  Th<-  ( curt,  in  Ita  atrlctest  senses  sit- 
ting in  full  term. 

Thus,  a  clTfl  ease  of  great  cimsaqoence 


was  not  left  to  be  tried  at  nisi  prim,  but 
was  tried  at  the  "bar  of  the  court  itself," 
at  Westminster.  8  Bl.  Comm.  362.  So  a 
criminal  trial  fOr  a  capital  offense  waa  had 
•*at  bar"  (4  Bl.  Comm.  351).  and  In  this 
sense  the  term  "at  bar"  Is  still  used.  It  Is 
also  used  in  this  sense,  with  a  shade  of  dif- 
ference  (as  not  distinguishing  nisi  print 
from  full  term,  but  as  applied  to  any  term 
of  the  court),  when  a  person  indicted  for 
crime  ia  called  "the  prisoner  at  the  bar/* 
or  Is  said  to  stand  at  the  bar  to  plead  to 
the  Indictment.  See  Merlin,  Repert.  '•Bar- 
rcau;'"  1  Dupin.  Prof.  d'Av.  451. 

(3)  An  obstacle  or  opposition.  Thus, 
relationship  within  the  prohibited  degreea, 
or  the  fact  that  a  person  is  already  married, 
is  a  bar  to  niarrlape. 

(4)  A  perpetual  destruction  of  the  ac- 
tion of  the  plaintiff.    1  Ore.  47. 

(5)  Bar  in  the  old  books  is  sometlmoa 
used  for  "plea  in  bar."    Co.  LItt.  303b. 

BAR  FEE.  In  English  law.  A  fee  taken 
by  the  aherllL  time  out  of  mind,  for  evorj 
prisoner  who  la  aoqnltted.  Bac.  Abr.  **Bz> 

tortlon." 

BARAGARIA  (Spanish).  A  concubine. 

BARATRIAM  COMMITTIT  QUI  PROP- 
ter  pecuniam  Justitiam  baractat.  He  is 
guilty  of  barratry  who  for  money  sells  Jus- 
tice. Bell.  Diet.  Barratry  at  common  law 
haa  a  dlflOrent  algnllkeatlon.  See  "Bar* 
ratry" 

BAR  BAN  U8.  In  old  Lombardlc  law.  An 
uncle  (patruut).  Spelman. 

BARBICANAGE.    >foney  paid  tO  Bupport 

a  barbican  or  watch  tower. 

BARE  TRUSTEE.    See  "Trustee." 

BARET  (Law  Fr.)  A  wrangling  suit 
Brttt  c.  92;  Go.  Utt  868b. 

BARGAIN  AND  SALE.  A  contract  or 
bargain  by  the  owner  of  land,  in  considera- 
tion of  money  or  its  equivalent  paid,  to  sell 
land  to  another  person,  called  the  "bar* 

Rainre."  whereupon  a  use  arises  in  favor 
of  the  latter,  to  whom  the  seisin  is  trana- 
ferred  by  force  of  the  statute  Of  uaea.  2 
Washb.  Real  Prop.  128. 

A  real  contract,  whereby  a  person  1>ar* 
L-alna  and  sells  his  lands  to  anotht-r  for  a 
pecuniary  consideration,  in  consequence  of 
which  a  use  arises  to  the  bargainee,  and  by 
the  statute  of  uses  the  legal  »'state  and  ac- 
tual possessions  are  iinmefiiately  transfer- 
red to  the  rrstui  que  i/.s.  wiiliDut  any  <'iitry 
or  other  act  on  his  part,  thus  dispensing 
with  livery  of  seisin.   Devi.  Deeds.  S  iS. 

BARGAINEE.  The  Rrunfe*  nf  an  estate 
in  a  deed  of  bargain  and  .sai<  ;  ni<-  person 
to  whom  property  Is  tendered  in  a  bargain. 

BARGAINOR.  The  ijerson  who  make.';  a 
bargain;  he  who  is  to  deliver  the  property 
and  receive  the  ccmalderatlon. 
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BARLEYCORN.  The  third  of  an  Inch. 
Wharton. 

I 

BARMOTE    COURTS.    Courts    held  In 
certain  mining  districts  belonging  to  the  I 
Duchy  of  Lancaster,  for  regulation  of  the 
mines,  and  for  deciding  questions  of  title 
and  other  matters  relating  thereto.   3  Steph.  i 
Comm.  347.  note  (b);  St.  14  &  15  Vict,  c.  94. 

BARNARD'S  INN.  An  inn  of  chancery. 
See  "Inns  of  Chancery." 

BARO.    A  man,  whether  slave  or  free. 

Si  qu'iH  hitmicidiiim  jterpvtraierit  in  Imi- 
onr  lilitu  )tn(  nrrto,  if  any  one  shall  havo 
perpetrated  a  murder  upon  any  man,  slave 
or  free.  A  freeman  or  freedman;  a  strong 
man;  a  hired  soldier;  a  vassal;  a  feudal 
client. 

Those  who  held  of  the  king  immediately 
were  called  "barons  of  the  king." 

A  man  of  dignity  and  rank;  a  knight. 

A  magnate  in  the  church. 

A  Judge  in  the  exchequer  ibaro  scacca- 
rii). 

The  flrst-born  child. 
A  husband. 

The  word  is  said  by  Spolman  to  have 
been  used  more  frequently  in  its  latter 
sense. 

It  is  quite  easy  to  trace  the  history  of 
baro,  from  meaning  simply  "man,"  to  Its 
various  derived  significations.  Denoting  a 
man,  one  who  possessed  the  manly  qualities 
of  courage  and  strength  would  be  desirable 
as  a  soldier,  or  might  misuse  them  as  a 
robber.  One  who  possessed  them  in  an 
eminent  degree  would  be  "the"  man:  and 
hence  baro,  in  Its  sense  of  a  title  of  dignity 
or  honor,  particularly  applicalile  in  a  war- 
like age  to  the  best  soldier.  See,  generally, 
Bac.  Abr. ;  Comyn,  Dig.:  Spelman. 

BARON.  A  general  title  of  nobility  (1 
BI.  Comm.  398) :  a  particular  title  of  no- 
bility, next  to  that  of  viscount;  a  judge  of 
the  exchequer  (Cowell;  1  Bl.  Comm.  44). 

A  husband.  In  this  sense  it  occurs  in 
the  phrase  boron  et  feme,  husband  and  wife 
(1  Bl.  Comm.  432).  and  this  is  the  only 
Bcnse  in  which  it  is  used  in  the  American 
law,  anil  even  in  this  sense  it  is  now  but 
Bcldom  found. 

A  freeman.    Especially  applied  to  the  in- 
habitants of  the  Cinque   Ports, — Romnoy. 
Sandwich.  Hastings.  Rotherhlthe.  and  Do- 
ver, and  the  two  laterly  constituted  ports  of , 
Win<  hel8ea  and  Rye. 

It  has  essentially  the  same  meanings  as 
bam  fq.  r.) 

BARON  ET  FEME.  Man  and  woman: 
husband  and  wife.  It  is  doubtful  if  the 
words  had  originally  in  this  phrase  mOre 
meaning  than  man  and  woman.  The  vul- 
gar use  of  man  and  woman  for  husband  and 
wife  suggest  the  change  of  meaning  which 
might  naturally  occur  from  man  and  wo- 
man to  husband  and  wife.  Spelman;  1  Bl. 
Comm.  442. 

BARONAGE.  The  nobility  generally:  the 
collective  body  of  barons. 


BARONET.  An  English  title  of  dignity. 
It  is  an  hereditary  dignity,  descensible,  but 
not  a  title  of  nobility.  It  is  of  very  early 
use.    Spelman:  l  Bl.  Comm.  403. 

BARONS    OF    THE    CINQUE  PORTS. 

Members  of  parliament  from  these  ports; 
freemen  resident  in  these  ports,  viz..  Sand- 
wich, Romney.  Hastings.  Hithe,  and  Dover, 
Winchelsea,  and  Rye. 

BARONS  OF  THE  EXCHEQUER.  The 

judges  of  the  exchequer.    See  "Exchequer." 

BARONY.  The  dignity  of  a  baron;  a 
species  of  tenure;  the  territory  or  lands 
held  by  a  baron.  Spelman. 

BARONY  OF  LAND.  A  quantity  of  land 
amounting  to  fifteen  acres.  In  Ireland, a  sub- 
division of  a  county. 

BARRA,  or  BARRE.  In  old  practice.  A 
pica  in  bar.  Dyer.  56.  The  bar  of  the 
court;  a  barrister.  Co.  Litt.  372a;  1  Ld. 
Raym.  595. 

BARRATOR.  One  who  commits  bar- 
ratry. 

BARRATRY  (Fr.  tHirnt.  iMtratrrie.  rob- 
bery, deceit,  fraud). 

 In  Criminal  Law.    Common  barratry  la 

the  offense  of  frequently  exciting  and  stir- 
ring up  quarrels  and  suits,  either  at  law  or 
otherwise.  4  Bl.  Comm.  134;  Co.  LItt.  368. 
Sometimes  called  "barretry." 

An  attorney  is  not  liable  to  Indictment 
for  maintaining  another  in  a  groundless  ac- 
tion. 1  Bailey  ( S.  C.)  379.  See  1  Bish. 
Crim.  Law.  55  401.  645,  646;  2  Bish.  Crlm. 
Law,  5§  57-61;  Bac.  Abr.;  8  Coke.  36b:  9 
Cow.  (iV.  Y.)  587;  15  Mass.  229;  11  Pick. 
(Mass.)  432;  13  Pick.  (Mass.)  362. 

 In  Maritime  Law  and  Insurance.  An 

unlawfiil  or  fraudulent  act,  or  very  gross 
and  culpable  negligence,  of  the  master  or 
mariners  of  a  vessel,  in  violation  of  their 
duty  as  such,  and  directly  prejudicial  to  the 
owner,  and  without  his  consent.  1  Phil. 
Ins.  0.  13;  Abb.  Shipp.  167.  note:  2  Calnes 
(N.  Y.)  67.  222;  3  Caines  (N.  Y.)  1:  1  Johns. 
(N.  Y.)  229;  11  .Johns.  (N.  Y.)  40:  13  Johns. 
(N.  Y.)  451;  2  Din.  (Pa.)  274;  8  Cranch 
(U.  S.)  139:  5  Dav  (Conn.)  1:  3  Wheat.  (U. 
S.)  163;  4  Dall.  iV.  S.)  294. 

 In  Scotch  Law.    The  crime  of  a  judge 

who  receives  a  bribe  for  his  Judgment. 
Skene  de  Verb.  Sign. 

BARREN  MONEY.  A  debt  which  bears 
no  Interest. 

BARRENNESS.  Sterility  in  a  female; 
the  incapacity  to  produce  a  child. 

BARRISTER.  In  English  law.  A  coun- 
sellor adniittod  to  plead  at  the  bar. 

 Inner  Barrister.    A  serjeant  or  king's 

counsel  who  pleads  within  the  bar. 

 Ouster  Barrister.    One  who  pleads 

ouster,  or  without  the  bar. 

 Vacation  Barrister.  A  counsellor  new- 
ly called  to  the  bar.  who  Is  to  attend  for  sev- 
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m$i  lomg  metMaaa  tlM  exercise  <rf  the 
feouse. 

Barristers  are  callod  apprentices,  apprcn- 
HtU  ad  U-gcm.  boing  looked  upon  as  learn- 
en,  and  not  qualified  until  they  obtain  the 
degree  of  serjoant.  Edmund  Plowden,  the 
author  of  the  Commentaries,  a  vc  lnnip  of 
elebontte  reports  in  the  reigns  of  Edward 
TL,  Mary.  Phllfp  and  Marjr.  and  Btl«H>ctli. 
describes  himself  as  an  apprentice  Of  tbe 
common  law.    See  "Attorney." 

BARTER.  A  contract  by  which  parties 
emlkaiise  goods  tor  goods.  It  differs  from  a 
sale  in  tbat  a  barter  is  always  of  poods  for 
groods;  a  sale  is  of  goods  for  money,  or  for 
m«>n>  y  and  goods.  In  a  sale  there*  Is  a 
fixed  price;  in  a  barter  there  is  not 

There  mnst  be  a  delivery  of  goods  to  com- 
pete the  contract 

BARTON.  In  old  English  law.  The  dc- 
meeae  land  of  a  manor;  a  farm  distinct  from 
the  mansion. 

BA8  CHEVALIERS.  Knights  by  tennre 
of  a  base  military  foo.  as  distinguished 
from  bannerets*  who  were  the  chief  or  su- 
foilor  fenttlita.  Kouiott,  Far.  Ant;  Btonnt 

BASE   eOURT.  In  Bngllsh  law.  Any 

Inferior  rnurt  that  is  not  of  record,  as  a 
TOiirt  1»arr>n.  etc.    KItch.  Cts.  95.96;  Cowoll. 

BASE  ESTATE.  The  estate  wixich  "base 
tsnanta^  iq.v.)  have  In  their  land.  CX>well. 

BASE  FEE.   A  fee  which  has  a  quallfl- 

'  atii  n  annexed  to  It.  and  whU-h  must  be  de- 
termined whenever  the  annexed  quaiifica- 
tloo  raQoiFeB. 

A  grant  to  A.  and  hi;^  heirs,  tenants  of 
Dale,  continues  only  while  they  are  such 
tenants.    2  Bl.  Comm.  109. 

The  proprietor  of  stich  a  fee  has  all  the 
rights  of  the  owner  of  a  fee  simple  until 
his  estate  Is  d*terniinc  ii.  Plowd.  .^r>7;  1 
Washb.  Real.  Vrop.  62;  1  PresU  Est.  431; 
Oo.  LItt.  lb. 

BASE  INFEFTMKNT  (Scotch).  A  dispo- 
sition of  land  by  a  vassal,  to  be  held  of  him- 
self. 

BABE  RIGHT.  In  Scotch  law.  A  sub- 
ordinate right:  the  litrht  of  a  subvassal  In 

the  lands  held  by  him.    Hell,  Diet. 

BASE  SERVICES.  Such  services  as  were 
nnworthy  to  be  performed  by  the  nobler 

men.  and  wf  ;o  iif  ifo-raed  by  the  peasants 
and  those  of  servile  rank.  S  Bl.  Comm.  62; 
1  Waahb.  Beal  Prop.  26. 

BASE  TENANTS. 

(11  Tenants  who  held  their  lands  at  the 
wHI  of  their  snpetlor  lord,  as  distinguished 
tnm  "fnak  teDaats**  (g.  r.),  who  were  free- 
hoMefs. 

(t)  Tsnasts  who  rendered  to  their  lords 
seitluia  in  villeinage.  Oowell. 

BASE  TENURE.  A  tenure  by  vllleinaKC, 
or  other  customary  service,  as  distinguish- 
ed from  tennre  by  military  service,  or  from 
by  Crse  nsrviosL  OowdL 


BASfLEUS.  The  title  of  the  Bmperor 

Justinian  In  Nov.s.  2.  3.  4.  6.  et  seq.,  and 
sometimes  applied  to  the  king  of  England, 
in  (  barters  prior  to  the  Norman  conitneBt. 
1  BL  Comm.  242. 

BASILICA.  An  abridgment  of  the  Cor- 
pus Juris  CIviiis  of  Justinian,  translated 
into  Greek,  and  first  published  In  the  ninth 
centory.  ^ 

BASILS  (Lat  hfisUli).  In  old  English 
law.  A  kind  of  money  or  coin  abolished  by 
Henry  n.  Bpelmaa;  CoweU. 

BASKET  TENURE.  Lands  held  by  the 
service  of  making  the  king's  baskets. 

BASSE  JUSTICE.  In  feudal  law.  Low 
justice;  the  right  of  a  feudal  lord  to  try 
persons  accused  of  petty  offeatea  or  tres- 
passes. 

BASTARD  (ba$  CT  dMf,  abJcct.  low,  baso; 

aerd,  nature). 

One  born  of  an  illicit  connection.  It  in- 
cludes children  begotten  and  born  out  of  law- 
ful wedlock,  whose  parents  do  not  subse- 
quently marry,  and  children  hnrn  in  \v<  il 
lock,  but  begotten  of  an  adulterous  inter- 
course. 

A  child  1)ep;otten  out  nf  wpdlock,  hut  whose 
parents  marry  before  its  birth,  Is  legitimate 
(62  Iowa.  343:  43  Ohio  St.  473;  75  PS-  St 
433),  and.  by  the  weight  of  authority,  a  mar- 
riage after  the  birth  renders  the  child  legiti- 
mate (9  Ala.  966;  8€  Ind.  857;  82  Ky.  170; 
20  Tex.  781). 

The  child  of  a  voidable  marriage  Is  legiti- 
mate (13  Iowa,  198).  but.  at  common  law, 
the  issue  of  a  void  marriage  is  a  bastard 
(22  Md.  468;  1  N.  J.  Eq.  96):  but  by  statute 
in  many  states,  such  issue  is  made  legiti- 
mate if  the  marriage  wa.'<  in  good  faith- 

BASTARD  EIGNE.    Bastard  elder. 

By  the  old  Bngllsh  law,  when  a  man  bad 
a  bastard  son,  and  he  afterwards  married 
the  mother,  and  by  her  had  a  legitimate 
son.  the  first  was  called  a  bastard  riijiir.  or. 
as  it  is  now  spelled,  oine,  and  the  second 
son  was  called  pvMfie;  or  irtnee  bom.  or 
sometimes  he  was  called  mulier  puime. 

See  2  Bl.  Comm.  248. 

BA8TAR0A.  A  female  bastard.  Calv. 
Lez. 

BASTABIHiS  NON   POTEST  HABERE 

haeredem  nisi  de  corpore  suo  leflltlme  pro- 
creatum.   A  bastard  can  have  no  heir  un 
lees  it  be  one  lawfully  begotten  of  his  own 
body.  Tray.  Lat  Max. 

BASTARDUS  NULLIUS  EST  FILIUS, 
aut  Alius  populi.  A  bastard  is  nobody's 
son.  or  the  son  of  the  people. 

BASTARDY.  The  offense  of  begetting  a 
bastard  child;  the  condition  of  a  bastard. 

BASTARDY  PROCESS  (or  PROCEED- 
inge).  The  statutory  mode  of  proceeding 
i^nst  the  putative  tether  of  a  bastard  to 
secure  a  proper  maintenance  for  the  bastard. 
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BASTON.  In  old  BncUsli  Unr.  A  ataff 
or  dulk 

Jn  Mom9  old  BnirHali  statutM,  fho  Berrants 

or  officers  of  the  wardens  of  the  flpot  are 
so  called,  because  they  attended  the  king's 
courts  with  a  red  atiJL 

BATABLE  QROUND.    Land  that  Is  In  I 

controversy,  or  about  the  possession  of 
which  there  is  a  dispute,  as  the  lands  which 
were  situated  between  England  and  Scot- 
land before  tbe  union.  SkeM  de  Verb.  Sign. 

BATAILLE.  In  old  English  law.  Battel; 
the  trial  by  combat  or  duellum,  Britt.  c 
26;  T.  B.  M.  4  Bdw.  IIL  11. 

BATH,  KNIQHT8  OF  THE.  In  Bngllsh 
law.  A  military  order  of  knighthood.  In- 
stituted by  Richard  11.  The  order  was 
newly  regulated  by  notiflcations  In  the  Lon- 
don Gazette  of  25tlL  May.  1847.  and  16Ui  Au- 
gust. 1860.  Wharton. 

BATIMENT.  In  Freadi  marine  lav.  A 
vesaeL  Ord.  liar.  Ut.  1,  tit  14»  art  S. 

BATTEL.    Trial  by  combat. 
It  was  called  also  "wager  of  battel"  or 
iMttane,"  and  eoold  be  claimed  in  appeals 

of  felony.  It  was  of  frequent  use  In  af- 
fairs of  chivalry  and  honor,  and  in  civil 
oases  upon  certain  issues.  Co.  Litt.  §  294.  It 
was  not  abolished  in  Bngland  till  the  enact- 
ment of  St  59  Geo.  III.  c.  46.  See  1  Barn. 
&  Aid.  405;  Sharnwood.  Bl.  Comm.  3nn;  4 
Sharswood,  Bl.  Comm.  347.  See  "Appeal." 
This  mode  of  trial  was  not  peenliar  to  Bnff* 
land.  The  emperor  Otho,  A.  D.  98^.  held  a 
diet  at  Verona,  at  which  several  sovereigns 
and  great  lords  of  Italy.  Germany,  and  France 
were  present.  In  order  to  put  a  stop  to 
the  frequent  perjuries  in  judicial  trials,  this 
diet  sub.stituted  in  all  eases,  even  In  those 
which  followed  the  course  of  the  Roman 
law,  proof  by  combat  for  proof  by  oath. 
Henrion  de  Pansey,  Auth.  Judle.  Introd.  c. 
3.  And  for  a  detailed  account  of  this  mode 
of  trial,  see  Berbert  Inns  of  Oonrt  119-146. 

BATTERY.  Any  milawfal  beating,  or 

other  wrongful  physiral  violence  or  con- 
straint, inflicted  on  a  human  beine  without 
his  consent.  2  Bish.  Crim.  Law.  §  t\2;  17 
Ala.  540;  9  N.  H.  491.  It  includes  every 
touching  of  another  in  a  rude,  angry,  or 
hostile  manner.  66  Ala.  6S0;  68  lU.  Ill;  67 
Ind.  304. 

BATTURE    (Fr.  shoals,  shallows).  An 
eleratlon  of  the  bed  of  a  river  under  the  | 
surface  of  tho  water;  but  it  Is  sometimes  [ 
used  to  Bigaify  tbe  same  elevation  when  it  | 
has  risen  above  the  snrtace.  6  Mart  (La.) 
19.  216. 

The  term  *l)attnT«s"  is  applied  principal- 
ly to  certain  portions  of  the  bed  of  the 
river  Mississippi,  which  are  left  dry  when 
th'e  water  is  low.  and  are  covered  again, 
either  in  whole  or  in  part  by  the  annual 
swells. 

BAWD.  A  procurer;  one  who  procures 
for  other  persons  opportunities  for  illielt 
cohabitation.   4  Mo.  216. 


BAWDY  HOUSE.  A  house  of  ill  fame, 
kept  for  the  resort  and  onlawfol  commerce 
of  lewd  people  of  both 


BAY.  An  inclosure,  or  other  contrivance, 
to  keep  ill  the  water  for  the  supply  of  a 
mill,  so  that  the  water  may  be  able  to  drive 
the  wheels  of  such  miH   St  t7  Blis.  c  19. 

BAYLEY.  In  Old  English  law.  Bailiff. 
Thi.s  term  is  used  in  the  laws  of  tht-  colony 
Of  New  Plymouth,  Mass..  A.  D.  1670.  1671. 

BAYOU.  A  stream  which  Is  the  outlet 
of  a  swamp  near  the  sea.  Applied  to  the 
creeks  in  the  lowlands  lying  on  the  Gulf  ct 

Mexico. 

BEACONAGE.  Money  paid  for  the  main- 
tenance of  a  beacon.  Comya,  Dig.  "Navi- 
gation'' (H). 

BEADLE  (Saxon,  beodan,  to  bi  lK  A 
church  servant  chosen  by  the  vestry,  whose 
business  it  is  to  attend  the  vestry,  to  give 
notice  of  its  niei  tinKs,  to  execute  its  orders, 
to  attend  upon  inquests,  and  to  assist  the 
constablea. 

BEARER.  One  who  bears  or  carries  a 
thing. 

If  a  bill  or  note  be  made  payable  to  bearw, 
it  will  pass  by  delivery  only,  wtthont  in- 
dorsement, and  whoever  fairly  acquires  a 
right  to  it  may  maintain  an  action  against 
the  drawer  or  acceptor. 

BEARKRB.  Buch  as  bear  down  or  op- 
press others;  maintainors.  ^ 

BEARING  DATE.  Words  frequently  used 
in  pleading  and  conveyancing  to  introduce 
the  date  which  has  been  put  upon  an  in- 

Btniment. 

When,  in  a  declaration,  the  plaintiff  al- 
leges that  the  defendant  niado  his  promis- 
sory note  on  such  a  day.  he  will  not  be  con- 
sidered as  having  alleged  that  it  bore  date 
on  that  day,  so  as  to  (  aupr  a  variance  be- 
tween the  declaration  and  the  note  produced 
bearing  a  different  date.  S  Oreenl.  Br.  1 
160;  2  DowL  A  L.  769. 

t 

BEASTS.  Four-footed  animals.  Theywere 
anciently  divided  into  "beasts  of  the  plow.** 
— those  used  in  husbandry;  "beasts  of  the 
chase," — the  bucl<,  doe.  fox.  marten,  and 
roe:  "beasts  of  the  forest," — the  hart,  hind, 
hare,  boar,  and  wolf;  and  "blasts  of  the 
warren," — the  hare  and  coney.  2  Bl.  Comm. 
39;  Co.  LItt  MS. 

BBA8TQATB.  Tn  Suffolk.  England,  im- 
ports land  and  common  for  one  beast  S 
Strange.  1084;  Rose.  Real  Actions,  485. 

BEAT.  See  "Assault" 

BEAUPLEADER  fl.aw  Fr.  fair  ple.idlng). 
A  writ  of  prohibition  directed  to  the  sheriff 
or  other,  directing  him  not  to  take  a  line  for 
beaupleader. 

There  was  anciently  a  Une  Imposed  called 
a  "flnH  for  lii-Hupleader."  which  is  <  \i(latn- 
ed  by  Coke  to  have  been  originally  imposed 
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was  Bet  at  the  will  of  the  Judge  of  the  court, 
and  reduced  to  certainty  by  consent,  and 
annually  paid.  Comyn,  Dig.  "Prerogative" 
fD52>.  St.  MarlebrirlpTo  (52  Hen.  III.)  c.  11. 
enacts  that  noitht-r  in  the  circuit  of  justices, 
nor  In  counties,  hundreds,  or  courts  baron« 
uy  fines  §baU  be  taken  for  lalr  pleading, 
■unely.  for  not  pleading  ftdrly  or  aptly  to 
the  piirposo.  Upon  this  statute,  this  writ 
vas  ordained,  directed  to  the  sheriff,  bailiff, 
or  him  who  shall  deiBaad  the  fine,  and  it  is 
a  prohibition  or  command  not  to  do  it.  New 
Nat.  Brev.  596;  Fitzli.  Nat.  Brev.  270a;  Hall, 
Hist  Com.  Law,  c.  7.  Mr.  Reeve  explains 
it  as  a  fine  paid  tor  the  privilege  of  a  fair 
kaarlng.  S  Reeve,  Hist  Bng.  Law,  70.  .  This 
latter  view  would  perhaps  derive  some  con- 
flrmation  from  the  connection  in  point  of 
ttee  of  this  statute  with  IToyiMi  Clarto.  and 
the  resemblance  which  the  custom  bore  to 
the  other  customs  against  which  the  clause 
in  the  charter  of  nulli  vendemut,  etc.,  was 
directed.  See  Comyn.  Dig.  "Prerogative"  (D 
n.  62) ;  CoweU;  2  Inat  122. 123;  Crabb.  Hist. 
Law,  IfO. 

BED  OF  JUSTICE  (Pr.)  The  seat  or 
throne  upon  which  the  king  aat  when  per^ 
aooaliy  proMot  tn  paritemant;  honoe  It 
dgnIM  tbe  parliaaMol  naOt 

BEOEL.  In  English  law.  A  crier  or 
■esaonger  of  court,'  who.  gummons  men  to 
appear  and  answer  therein.  OowalL  An 
inferior  ofltoar  IB  a  pariah  or  Ubortj.  See 

"Beadle." 

BEDEl^RY.  The  JurisdicUon  of  a  bedel, 
m  a  baOtwiek  Is  tho  JorisdletloB  of  a  teniff. 
OaLtttS34b;  CowelL 

BEDEREPE.  \  service  which  certain  ten- 
ants were  aucieutly  lH>und  to  perform,  as 
to  reap  their  landlord's  com  at  harvest 
SaM  by  Whishaw  to  be  still  in  existence  in 
some  parts  of  England.    Blount;  CoweU; 


BEGGAR.  One  who  obtains  his  UtbU* 
hood  by  asking  alms.  The  laws  of  several 
of  the  states  punish  begging  as  an  offense. 

Words  of  solicitation  are  not  necessary, 
but  the  solicitation  may  be  by  attitude  or 
S  AM.  N.  O.  (N.  T.)  K. 


WHAVIOR.  Manner  of  having,  holding, 
orfceeplDj;  on>^'<  ^clf;  carriage  of  one's  self, 
with  respect  to  propriety,  morals,  and  the 
requirements  of  law.  Snrety  to  ba  of  good 

behavior  Is  a  larger  requirement  than  surety 
to  keep  the  peace.  Dalton,  c.  122;  4  Bums, 
Just.  r.-)5. 

A  "breach  of  good  behavior."  for  which  an 
official  can  be  removed,  is  not  confined  to 
misbehavior  in  ofiloa.  2  Mart  (La.;  N.  8.) 

700. 

BEHETRIA  (Arabic,  without  nobility  or 
lordship).  In  Spanish  law.  Lands  situated 
in  districts  an<l  manors  in  which  the  inhab- 
itants had  the  right  to  select  their  own 
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de  entre  partente*,  when  the  (flkoloa  was 

stricted  to  a  relation  of  the  deceased  lord, 
and  behctriag  de  mar  a  mar,  when  the  choice 
was  unrestricted. 

The  lord,  when  elected,  enjoyed  various 
privileges,  called  yantnr,  cnndiicho,  viartiniego, 
marzadtjii,  infunion.  etc.  These  contribu- 
tions were  intended  for  his  maintenance, 
the  construction  of  his  dwelling,  the  snp^ 
port  of  his  family  and  his  followers,  etc. 
Escriche,  Die.  Raz.;  Sempere  y  Guarinos, 
Vlncolos  y  Mayarazgos.  p.  67.  note.  See, 
also,  on  this  suhjent.  Fuero  Viejo  do  Castilla, 
bk.  1.  tit.  8;  Las  I'aitldas.  lit.  25,  p.  4;  El 
Ordenaralento  de  Acala  in  different  laws  In 
UUe  32.  See,  likewise,  book  6.  at  1.  of 
the  Novlsima  Recopllaclon. 

BEHOFF  (Saxon).  Use;  service;  profit; 
advantage.  It  ooonra  in  caawvraaicM. 

BELIEF.   Conviction  Of  the  mind,  arising 

not  from  actual  perception  or  knowledge^ 
but  by  way  of  inference,  or  from  evidence 
rci civcd  or  information  derived  from  others. 
It  differs  from  "Imowledge"  only  in  degree. 
9  Oray  (Masa.)  274.  It  is  said  to  bo  a 
stronger  word  than  "Imagination"  (4  Ga. 
37).  or  suspicion  (6  Cush.  [Mass.]  374),  but 
hsa  been  held  to  be  substantially  synonym 
mous  with  "supposition"  (102  111.  277). 

Belief  may  evidently  be  stronger  or  weak- 
er, accoriling  to  the  weight  of  evidence  ad- 
duced in  favor  of  the  proposition  to  which 
beUef  is  granted  or  refused,  and  so  **lirm 
bellefln  a  statute  means  more  than"t)ellef." 
4  Serg.  &  a  (Pa.)  137;  1  GreenL  Bv.  98  7-13. 
See  1  Starkls.  Br.  41;  2  W.  BL  881;  8  Watta 
(Pa.)  406. 

BELLIGERENT.  Actually  at  war.  Ap- 
plied to  nations.  Wheat  Int  Law,  880  at 
seq.;  1  Kent,  Cmnm.  88. 

BELLO  PARTA  CEDUNT  REIPUBLI- 
oae.  Things  acqnired  in  war  go  to  the  state. 
Cited  2  Russ.  A  M.  66;  1  Kent  Ckmun.  101 ; 
6  O.  Rob.  Adm.  166,  168;  1  OaU.  (U.  S.)  668, 

BELOW.  Inferior;  prolitninary.  The 
court  below  is  the  court  from  which  a  cause 
has  been  removed.  Bee  "BalL" 

BENCH.  A  tribunal  for  the  admlnlstra* 

tlon  of  justice. 

The  judges  taken  collectively,  as  distin- 
guished from  counsellors  and  adToeatee, 
who  are  called  the  "bar." 

The  term,  indicating  originally  the  seat 
of  the  JtjdK'-s.  (  ame  to  denote  the  bcxly  of 
Judges  taken  collectively,  and  also  the  tri- 
bunal itself.  The  iu9  hantsi,  sajrs  Spelman, 
properly  belons^.s  to  the  kind's  judges,  who 
administer  Justice  in  the  last  resort  The 
judges  of  the  Inferior  courts,  as  of  the 
barons,  are  deemed  to  Judge  piano  ped«, 
and  are  such  as  are  called  in  the  civil  law 
pedanei  fudicr*.  The  Romans  used  the  words 
teUac  and  tHbunoIta  to  designate  the  seats 
of  their  higher  judges,  and  tahMllte  to 
designate  those  of  the  lower.  See  Spelman, 
"Bancus;"  1  Reeve,  Hist  Eng.  Law  (4th 
Ed.)  40. 

The  court  of  common  ^sas  In  Bngland 
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was  formerly  called  bancM,  the  bench,  as 
dlsUnguiahed  from  banciM  regia,  the  king's 

bench.  It  was  also  called  mmmtinta  han- 
cus,  the  common  bench;  and  this  title  is  still 
retained  by  the  reporters  of  the  decisions 
in  the  court  of  common  pleas.  Mention  is 
made  in  the  Magna  Charta  'de  fu9HelarU» 
noKtrix  de  ttaitra,'  whic  h  all  men  know  to 
be  the  Justices  of  the  court  of  common  pleas, 
oomnMnily  called  tbe  eommon  or  the 

bench.**  Vtaier,  Abr.  "Goarte,"  note  2. 

BENCH  WARRANT.  An  order  issued  by 
or  from  a  bench,  for  the  attachment  or  ar- 
rest of  a  person.  It  may  issue  either  In 

case  of  a  contempt,  or  where  an  indictment 
has  been  found.  It  is  so  called  bet  auBe  is- 
sued by  order  of  a  court  or  bench,  as  dis- 
tinguished from  warrant  issued  by  a  mag- 
istrate. 

BENCHER.  A  senior  in  the  Inns  of 

Cniirt  intrusted  With  their  government  or 

direction. 

The  benchers  have  the  absolute  and  irre 
sponsible  power  of  punishing  a  barrister 
Kuilty  of  misconduct,  by  either  admonlsh- 
ins  or  It  liukini;  him.  by  proiiibitinp  him 
from  dining  iu  the  hail,  or  even  by  expelling 
htm  from  the  bar,  called  "disbarring."  They 
might  also  refuse  admission  to  a  student, 
or  reject  his  call  to  the  bar.  Wharton. 

BENE  (Lat.)  In  old  English  law.  Well; 
sufficiently;  in  due  form;  safely.  Bene  et 

ill  porr.  well  and  in  peace,    MagPS  Cart. 

Joliaii.  c.  C,?,.    s»'<>  ■•Blons." 

BENEOICTA  EST  EXPOSITIO  QUANOO 
res  redlmltur  a  destructione.  Blessed  is  the 

exposition  when  the  thing  Is  saved  from 

dcjcfiuction.    4  Coke.  26. 

BENEFICE.  An  ecclesiastical  preferment. 
In  its  more  extended  sense,  it  includes  any 
such  preferment;  in  a  more  limited  sense, 
it  applies  to  rectories  and  vicarages  only. 
See  "Beneflclnm." 

BENEFICE  DE  0I8CUS810N.  BeneUt  of 

discussion  (q.  V.) 

BENEFICE  DE  DIVISION.  In  French  law. 
The  right  of  contribution  between  sureties. 

BENEFICE  D'INVENTAIRE.  This,  in 
Preneh.  corresponds  to  the  heneficiuni  in- 
ventarii  of  Roman  law.  and  substantially 
to  the  English-law  doctrine  that  the  execu- 
tor properly  acrountins  is  only  liable  to 
the  extent  of  the  assets  received  by  him. 
Brown. 

BENEFICIAL  ENJOYMENT.  The  enjoy- 
m»  lit  oi  ail  c<statp  in  one's  own  rl^;ht,  and 
for  his  own  benefit,  and  not  as  trustee  for 
another.  8  Hnrl.  ft  C.  1080. 

BENEFICIAL  INTEREST.  Profit,  bene- 
fit, or  advantap*'  r(^sultinp  from  a  contract, 
or  the  ownership  of  an  estate,  as  distinct 
from  the  legal  ownership  or  control. 

A  erst  in  fjtir  trust  has  the  beneficial  in 
terest  in  a  trust  estate,  while  the  trustee 
has  the  legal  estate.  If  A.  makes  a  con- 


tract with  B.  to  pay  C.  a  sum  of  money,  C 
has  tiie  beneOctal  Interest  In  the  oontraet. 

BENEFICIAL    POWER.    "A    power  is 

bf'iK'ficial  when  no  jxTson  other  than  the 
grantee  has,  by  the  terms  of  its  creation,  aqy 
Interest  In  Its  necntlon.^  Rev.  8t  N.  T. 

§  79. 

A  power  is  beneficial  if,  by  the  terms  of 
its  creation,  no  Interest  in  its  execution  is 
given  to  a  person  other  than  the  grantee, 
though  no  such  interest  is  especially  given 
to  the  grantee.  78  N.  T.  8S4. 

BENEFICIARY.  A  term  suggested  by 
Judge  Story  as  a  substitute  for  cestui  que 
tniHt  (q.  r.)  (1  Story,  Eq.  Jur.  §  321),  and  to 
some  extent  adopted. 

BENEFICIO  PRIMO  (more  fully,  brnc/f- 
cio  primo  ecclesiaittico  habendo).  A  writ 
directed  from  the  king  to  the  chancellor, 
( oiiini.mdinK  him  lo  iifstow  the  benefice 
which  shall  first  fall  in  the  Icing's  gift,  above 
or  nnder  a  certain  value,  ttpon  a  partieidar 
and  certain  person.  Reg.  Oilg.  807. 

BENEFICIUM  (I.at.  iHinflciir).  A  por- 
tion of  land  or  other  immovable  thins 
granted  by  a  lord  to  his  followers  for  their 
stipend  or  maintenance. 

A  general  term  applied  to  ecclesiastical 
livings.   4  B1.  Comm.  107;  GowelL 

In  the  early  feudal  times,  grants  were 
made  to  continue  only  during  the  pleasure 
of  the  grantor,  which  were  called  mumsra, 
but  soon  afterwards  these   grants  were 
made  for  life,  and  then  they  assumed  the 
name  of  hcnvftrin.    Dalr.  Peud.  Prop.  198. 
Pomponius  L<aetus,  as  cited  by  iiotomaa 
(De  Fendls.  c.  2).  ssjrs  "that  It  was  an  an- 
cient custom,  revived  by  the  Emperor  Con- 
j  stantlne,  to  give  lands  and  villas  to  those 
I  gMierals,  prefects,  and  tribunes  who  had 
1  prown  old  in  enlarging  the  empire,  to  sup- 
'  ply  their  necessities  as  Ions  as  they  lived, 
■  which  they  called  'parochial.' — parishes,  etc. 
!  Out  between  fiefs  or  feuds  ifeuda)  and 
parishes  (porochles)  there  was  this  dlfter* 
cnce.  that  the  latter  were  given  to  old  men. 
veterans,  etc.,  who.  as  they  deserved  well 
of  the  republic,  were  sustained  the  rest  of 
their  life  (publico  beneflcio)  by  the  public 
I  benefaction;    or,    if   any   war  afterwards 
I  arose,  they  were  <  allci]  out  not  so  much  as 
I  soldiers   as   leaders    {wagUtri  tnilitum), 
'Fends  (fntda).  on  the  other  hand,  were 
usually   lMvi  n  to  robnst   younp;  men  who 
could  sustain  the  labors  of  war.    In  later 
times,  the  word  paroihia  was  appropriated 
f'vclusively  to  ecclesiastical  persons,  while 
tlie  word  bvnefivium  (miUtare)  continued  to 
used  In  reference  to  military  flefb  or 
fees." 

-T'in  Civil  Ljtw.  Any  tevor  or  privilege. 

BENEFICIUM  ABSTINENDI.    In  Roman 

law.  The  powi  r  of  an  heir  to  ahstaln  from 
accepting  the  inheritance.  Sandars,  Just 
Tnst  (5th  Bd.)  814;  Com.  Com.  Law.  150. 

BENEFICIUM    CEDENDARUM  ACTIO- 

num.  The  privilege  by  which  a  surely 
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could,  before  paying  the  creditor,  compel 
him  to  make  over  to  him  the  actions  wkicb 
belonged  to  the  stipulator,  so  as  to  avail 
hlmaelf  of  them.  Sandars,  Just.  Inat.  (6th 
Ed.)  S32.  851. 

BENEFICIUM  CLERICALB.  Benefit  of 

clcrpy  (';.  v.  ) 

BENEFICIUM  COMPETENTIAE. 

 In  Scotch  Law.  The  privilege  of  re- 

talnlnp  a  compctf  ri'  «•  l>(>longlng  to  the  obli- 
gor in  a  gratuitous  ()liiii;ation.  Such  a  claim 
constitutes  a  good  dt-fi'iist-  in  part  to  an  ac- 
iioo  on  the  bond.  Paterson,  Comp. 

 In  Civil  Law.  The  right  which  an 

insoh*  nt  'lebtor  had.  among  the  Romans, 
ou  making  <  I'ssion  of  bis  property  for  the 
benefit  of  liis  <  reditors.  to  retain  what  was 
required  for  him  to  live  honestly  according 
to  his  condition.    7  Toullier.  Dr.  Civ.  note  258. 

BENEFICIUM  DIVISIONIS.  In  S<  otob 
and  civil  law.  A  privilege  whereby  a  co- 
surety may  insist  upon  paying  only  his 
share  of  the  debt  along  with  the  other  sure- 
ties. In  Srot(  h  law  this  is  lost  If  the  cau- 
tioners (sureties)  bind  themselves  "con- 
innctly  and  sererally."  Erak.  Inat  lib.  S. 
tIL  -  5  nr?. 


BENEFICIUM  INVENTARIl.  Benefit  of 
Inventory  (g.  t>.) 

BENEFICIUM  NON  DATUM  NISI  PROP- 

ter  officlum.  .\  rt  niuneration  not  given  un- 
less on  account  of  a  duty  performed.  Hob. 
148. 

BENEFICIUM  OROINIS.  In  Scotch  and 

civil  law.  The  privilege  of  the  giirety  al- 
lowing him  to  require  that  the  creditor  shall 
take  complete  legal  proceeflings  against  the 
debtor  to  exhaust  him  before  he  calls  upon 
the  surety.  1  Bell,  Comm.  847. 

BENEFICIUM  8EPARATI0NIS.  In  the 
civil  law.  The  right  to  have  the  goods  of 
sn  heir  separated  from  those  of  the  testator 
In  favor  of  creditors. 

BENEFIT  OF  CESSION.   In  civil  law. 

ThO  release  of  a  debtor  from  future  impris- 
onment for  bis  debts,  which  the  law  oper- 
ates In  his  favor  upon  the  surrender  of  his 
property  for  the  benefit  of  his  creditors. 
Pothler.  Proced.  Civ.  Seme  part.  c.  2,  5  1. 
This  was  something  like  a  disfharge  un 
der  the  insolvent  laws,  which  releases  the 
person  of  the  debtor,  but  not  the  goods  he 
may  acquire  afterwards.  See  "Bankrupt;" 
"Ce.ssio  Fiotiorum;"  "Insolvent." 

BENEFIT  OF  CLERGY.  In  English  law. 
An  exemption  of  the  punishment  of  death, 

which  the  laws  Impose  on  the  commission 
of  certain  crimes,  on  the  eulprit  demanding 
it.  By  modern  .statutes.  Ixneflt  of  clergy 
was  rather  a  substitution  of  a  more  mild 
ptmishment  for  the  pontahment  of  death. 

.V  olergA'man  was  exempt  from  capital 
punishment  totics  quutit's.  as  often  as,  from 
acquired  habit,  or  otherwise,  he  repeated 
the  same  species  of  offense.  The  laity, 
provided  they  could  read,  were  exempted 


only  for  a  first  offense;  for  a  second,  though 
of  an  entirely  different  nature,  they  were 
banged.  Among  the  laity,  however,  there 
was  this  distinct iou:  Peers  and  peeresses 
were  discharged  for  their  fust  fault  without 
reading,  or  any  punishment  at  ail;  common- 
ers, if  of  the  male  sex.  and  readers,  were 
branded  in  the  hand.  Women  commouers 
liad  no  benefit  of  clergy. 

Benefit  of  clergy  was  latterly  granted,  not 
only  to  the  clergy,  as  was  formerly  the  case, 
but  to  all  persons.  The  benefit  of  clergy 
seems  never  to  have  lieen  extended  to  tlie 
crime  of  high  treason,  nor  to  have  em- 
braced misdemeanors  Inferior  to  felony. 
See  1  rhit.  Trim.  Law.  667.  668:  4  Bl.  Comm. 
c.  2H;  1  Hish.  Crim.  Law.  §5  622  624.  But 
this  privilege,  Improperly  given  to  the 
clergy,  because  they  had  more  learning 
than  others,  was  abolished  by  St.  7  Geo. 

IV.  c.  I'S.  §  6. 

By  the  act  of  congress  of  April  30.  1790, 
it  is  provided  (section  30)  that  the  benefit 
1  of  clergy  shall  not  be  used  or  allowed  upon 
'  conviction  of  any  crime  for  which,  by  any 
statute  of  the  T^nifed   Staf-s,   the  punish- 
ment is.  or  shall  be  declared  to  be,  death. 

In  some  early  state  dectstons.  the  right 
was  recognized  In  the  Ignited  States  (1 
Murph.  IX.  C.l  147;  4  Strohh.  IS.  C]  872), 
while  in  others  it  is  held  to  »)e  obsolete  (1 
Blackf.  [Ind.l  66;  .1  Minn.  246). 

BENEFIT  OF  DISCUSSION.    In  civil  law. 
The  right  which  a  surety  has  to  cause  the 
property  of  the  prineipal  debtor  to  lie  ap 
plied  in  satisfaction  of  the  obligation  in  the 
flrat  Instance.  Civ.  Code  La.  arts.  8014-8020. 

BENEFIT  OF  DIVISION.   In  civil  law. 

The  vii^.ht  of  one  of  several  Joint  ?uretleS» 
when  sued  alone,  to  have  the  whole  obliga- 
tion apportioned  amongst  the  solvent  sure- 
ties, so  that  he  need  pay  but  his  share. 
Civ.  Code  La.  arts.  3014-3020.  See  2  Bouv. 
InsL  note  1414. 

BENEFIT    OF    INVENTORY.    In  civil 

law.  The  privilege  which  the  heir  obtatna 
of  being  liable  for  the  charges  and  debts 

of  the  succession,  only  to  the  value  of  the 
effects  of  the  succession,  bv  causing  an  in- 
ventory of  these  effects  within  the  time  and 
manner  prescribed  by  law.  Civ.  Code  La. 
art.  1025:  Poth.  des  Success,  c.  3,  S  3a. 
2.  See,  also.  Paterson.  Comp.,  as  tO  thO 
Scotch  law  upon  this  subject. 

BENERTH.  A  feudal  service  rendered  by 
the  tenant  to  his  lord  with  plow  and  cart. 
Cowell;  Spelman. 

BENEVOLENCE.  Good  will;  kindness; 
humanity.  It  is  a  broader  word  than 
"charity."  19  N.  .1.  Eq.  307;  44  Cenn.  60; 
11  Mass.  267. 

——In  Old  English  Law.  A  voluntary  gra- 
tuity given  by  the  snbjeets  to  the  king.  Cow- 
ell. Benevolences  were  first  granted  to  Ed- 
ward IV.:  but  under  subsequent  monarchs 
they  became  anything  hut  voluntary  gifts, 
and  in  the  Petition  of  Rights  (3  Car.  1.)  it  la 
made  an  article  that  no  benev<^ence  ahall 
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be  oxtotted  wtthoat  fhe  ccmsent  of  parlia- 
ment The  Illegal  claim  and  collection  of 
these  benevolences  was  one  of  the  promi- 
nently alleged  causes  of  the  rebellion  of 
IMO.  1  BL  Comm.  140;  4  BL  Oomm.  486; 
Cowell. 

BENEVOLENT.  A  term  of  wider  and 
more  indefinite  meaning  than  "charitable," 
and  generally  iield  too  indefinite  to  up- 
hold a  boqiiMt  for  8Qch  purposes.  19  N. 
J.  Bq.  807;  6  Beav.  800;  107  U.  8. 184. 

BENiGNAE  FACIENDAE  SUNT  INTER> 
pretatione*  charUrum,  ut  r«a  magia  valaat 
quam  pereat.  Oonatmetlona  ctf  doetniMiilB 

are  to  be  made  favorably,  that  the  Inatni* 
nu>nt  may  rather  avail  than  perish. 

BENIQNE  FACIENDAE  SUNT  INTER- 
pratatlenaa  ehartarum,  ut  raa  magfa  vataat 

quam  pereat,  et  quaelibet  concessio  fortlt* 
sime  contra  donatorem  interpretanda  est. 
Liberal  interpretatfona  are  to  be  made  of 
deeds,  so  that  more  may  stand  than  fall,  and 
every  grant  is  to  be  taken  most  strongly 
against  the  grantor.  \  Mass.  134;  1  Sandf. 
Ch.  (N.  Y.J  258.  268;  compare  276,  277. 

BENIGNE  FACIENDAE  SUNT  INTER- 
pretationes  propter  simplicitatem  lalcorum, 

ut  res  magis  valeat  quam  pereat;  et  verba 
intantione,  non  e  contra*  dsbant  inservire. 
Gonetmctions  should  be  liberal,  on  account 

of  f1)e  itrnorance  of  the  laity,  or  nonprofes- 
sional persons,  so  that  the  subject-matter 
may  avail  rather  than  perish;  and  words 
must  be  subject  to  the  intention,  not  the  in- 
tention to  the  words.  Co.  Litt.  36a;  Broom, 
Leg.  Max.  (3d  London  Ed.)  481.  .'i"4;  11  Q. 
B.  852.  856,  868.  870;  4  H.  L.  Cas.  666;  1 
Bnlst  mi  Bob.  804. 

BENIQNfOR  SENTCNTIA,  IN  VERBIS 

generalibus  seu  dubiis,  est  preferanda.  The 
more  favorable  construction  is  to  be  placed 
on  general  or  doubtful  expranloiia.  4  {Mm, 
18;  Diff.  80. 17.  188. 1;  8  Kent,  Comm.  667. 

BENIGNIUS  LEGES  INTERPRETAN- 
dae  sunt  quo  voluntas  earum  conservetur. 
Laws  are  to  be  more  favorably  interpreted, 
that  their  intent  may  be  praaenred.  Die. 

1.  3.  16. 

BEQUEATH.  To  give  personal  property 
by  wlU  to  another.  13  Barb.  (N.  T.)  106. 
The  word  may  be  construed  "deTise,"  so 
AS  to  pass  real  estate.  86  He.  216;  119 
Maat.  686. 


BEQUEST.  A  gift  by  will  of  personal 
properly.  It  is  synonymous  with  "legacy" 

(g.  V.) 

BERCARIA.  A  sheep  fold:  a  tan  house  or 
heath  house,  where  I'arks  or  rinds  of  trees 
are  laid  to  tan.  Domesday  Book;  Co.  Lltt. 
60. 

BERCARiUS,  or  BERCATOR.  A  shep- 
herd. 

BBREWICA,  BEREWICHA,  BEREWICH- 
«n»  berswita,  or  berwlta  (Law  Lat)   In  old 


English  law.  A  manor,  or  rather  a  part  ot 
a  manor,  separated  from  the  main  body;  a 
smaller^  manor,  belonging  to  a  larger  one 
(moMHunt  HUmut  ad  majus  pertin^m). 
Bpebaaa. 

A  hamlet,  or  small  village,  appurtenant  to 
some  town  or  manor  (villuta,  manerH  9Um»). 
Spelman;  Blount,  vor.  "Rerwica."  A  word 
of  frequent  occurrence  in  Domesday  Book. 
Id.  Arconling  to  Lord  Ook^i  it  rtgnifl^  ^ 
town.  Co.  Lltt  116a. 

A  com  farm.  Spelman. 

BERQHMAY8TBR  (from  Saxon  b€rg.  a 
mountain).  An  officer  having  charge  of  a 
mine.  A  bailiff  or  chief  officer  among  the 
Derbyshire  miners,  who,  in  addition  to  hia 

other  duties,  executes  the  office  of  ooransr 
among  them.    Blount;  Cowell. 

BERQHMOTE,  or  BERQMOTH.  In  old 
BngUsh  law.  A  court  for  deciding  contro- 
versies   among   the   DerbydUfo  miiiets. 

Blount;  Cowell. 

BERNET.  In  Saxon  law.  Burning;  the 
crime  of  honae  boming,  now  called  "arson." 
Cowell;  Blount 

BERRA  (Law  Lat.)  In  old  law.  A  plalii; 
open  heath.    Cowell;  Spelman. 

BERRY,  or  BURY  (from  Saxon  hmrq,  a 
hill  or  castle).  A  villa  or  seat  of  habita- 
tion of  a  nobleman;  a  dwelUns  m  VMOMtm 

liouse;  a  sanctuary. 

BERTON.  A  large  farm;  the  barnyard 
of  a  large  farm. 

BE8  (Lat.;  pi.  benxen).  In  the  Roman  law. 
A  division  of  the  <is,  or  pound,  consisting  of 
eight uncia«,  or  duodecimal  parts^and  amount- 
ing  to  two^hirda  (rf  the  m.  8  BL  Comm.  468, 

note  (m). 

Two-thirds  of  an  inheritance.  Inst.2.14.6. 
Eight  per  cent  Intereat  8  BL  Oomm. 
ubi  supra. 

BESAVLE,  BE8AYEL,  BESAILE,  or  BE- 
sale!  (Law  Fr.)  In  old  English  law.  A 
great-grandfather.    1  Bl.  Comm.  186. 

A  writ  (law  Lat.  hrev  de  pnavo)  which 
lay  where  a  great-grandfather  died  seised 
of  lands  and  tenements  in  fee  simple,  and 
on  the  day  of  his  death  a  stranger  abated, 
or  entered  and  kept  out  the  heir.  Baff. 
Orig.  226;  Fitzh.  Nat.  Rrev.  221  (D);  8  BL 
Comm.  186.  Now  abolished  with  other  real 
actions. 


BEST  EVIDENCE.  The  beet  evidence  of 

;  which  the  nature  of  the  case  admits,  not 
j  the  highest  or  strongest  evidence  which  the 
I  nature  of  the  thing  to  be  proved  admits  of; 
j  e.  p.,  a  copy  of  a  deed  is  not  the  best 
I  evidence;  the  deed  Itself  Is  better.  Glib. 
Rv.  la;  Starkie.  Ev.  437;  2  Campb.  606:  3 
Campb.  236;  1  Eap.  127;  1  Pet  (U.  S.)  691; 
6  Pet.  (T7.  S.)  352;  7  Pet  (U.  8.)  100.  Tlie 
term  Is  confined  to  cases  where  the  law  has 
divided  evidence  into  primary  and  second- 
ary.   3.3  Mich.  .^3.    The  rule  requiring  tbe 
best  evidence  does  not  exclude  a  wltnesa  on 


Digitized  by  Google 


BESTIALITY 


BIGA 


the  ground  that  another  is  more  eredihle, 
but  merely  excludes  such  evidence  as  Is 
substitutionary  in  its  cliaracter,  if  the  orlgl> 
nal  eridence  caa  be  liad.  66  Me.  467. 

BESTIALITY.  Carnal  connection  between 
a  human  being  and  a  beast  10  Ind.  356. 
See  "Bugsenr." 

BET.   An  agreement  that  some  Taltiable 

thine  or  sum  of  mon«y.  in  contributing 
which  ail  the  parties  take  part,  shall  become 
the  property  of  some  one  or  more  of  fhem 

on  the  bapponin^  of  some  event  which  Is 
at  present  uncertain.    81  N.  Y.  539.  See, 
also.  7  Port.  (Ala.)   465.    "If  one  of  the 
parties  may  gain,  but  cannot  lose,  and  thej 
otber  nay  lose,  bnt  cannot  gain,  and  there  < 
must        t'ithfr  .'i  train  hy  xhv  ono.  or  a  loss 
by  the  other,  according  to  the  happening 
of  the  contingency,  it  is  as  much  a  bet  or  j 
waser  as  if  the  parties  had  shared  equally- 1 
the  chances  of  gain  or  loss."    15  Grat.  (Va.)  I 
661. 

The  words  "bet"  and  "wager"  are  synony- 
mona.  11  lod.  16. 

BETROTHMENT,   or   BETROTHAL.  A 

contract  between  a  man  and  a  woman  that 
at  a  future  time  they  will  intermarry. 

BETTER  EQUITY.  The  right  which,  in 
a  fourt  of  equity,  a  second  incumbrancer 
has  who  has  taken  securities  against  sub- 
sequent dealings  to  his  prejudice,  wliich  a 
prior  Incumbrancer  neglected  to  take,  al- 
though he  had  an  opportunity.  1  Chanc. 
Prec.  470.  note;  4  Rawle  (Pa.)  144.  See  3 
BoQT.  Inst  note  2462. 

BETTERMENTS.  Improyements  made 
to  an  estate.  It  signifies  such  improve- 
ments as  have  been  made  to  the  estate 

which  render  it  better  than  mere  repairs. 
11  Me.  482:  23  Me.  110;  24  Me.  192;  13  Ohio. 
308:  10  Terg.  (Tenn.)  477:  13  Vt.  633;  17 
Vt.  109.  The  term  is  also  applied  to  denote 
the  additional  value  which  an  estate  ac- 
qnlres  in  consequence  of  some  public  im- 
proTement  as  li^ng  out  or  widening  a 
street,  etc. 

BEWARED  fOld  Engllah).  Expended. 
Before  the  Uritons  and  Saxons  had  intro- 
duced the  general  use  of  money,  they  trad- 
ed idiiefly  by  ezdtange  of  wares.  Wbarton. 

BEYOND  8EA.  Out  of  the  kingdom  of 
England:  out  of  the  state:  out  of  the  United 

States. 

 In  England.    By  St.  3  &  4  Wm.  IV. 

c  27.  no  island  under  the  English  dominion, 
and  lying  adjacent  to  the  United  Kingdom. 
Is  to  be  regarded  as  "beyond  the  seas  " 

In  the  United  States.  It  is  commonly 
held  to  mean  outside  the  state  in  whose 
statute  It  is  nsed  (13  N.  TI.  Rfi;  1  Har.  &  J. 
[Md.l  353:  26Ga.  182;  8  Blackf.  [Ind  l  515;  23 
Ala.  486;  14  Pet.  [U.  S.l  14r. )  ;  but  it  has  been 
held  to  mean  outside  the  limits  of  the 
United  SUtes  (71  N.  C.  176;  24  IIL  169;  14 
If  a  48S:  9  Berg,  ft  R.  [Fa.]  291). 

BI-8C0T.  In  old  BngUsh  law.  A  fine  Im- 


posed for  not  repairing  banlcs.  dltdies,  and 
causeways.  Blount;  Wblabaw. 

BIAS.  A  particular  influential  power 
which  sways  the  judgment;  the  Inclination 
or  propensity  of  the  mind  towards  a  particu- 
lar object  "Bias  is  not  synonymous  with 
'prejudice.'  A  man  cannot  be  prejudiced 
against  another  without  being  biased,  but 
he  may  be  biased  without  being  prejudiced." 
12  Ga.  444. 

BID. 

(1)  An  offer  to  pay  a  spocifled  price  fbr 
an  artic  le  about  to  be  sold  at  auction. 

(2)  An  offer  to  do  work  or  furnish  ma* 
teriais  for  some  public  or  municipal  body 
at  a  spedfled  price. 

BIDALE,  or  BIDALL.  An  invitation  of 
friends  to  drink  ale  at  the  house  of  some 
poor  man,  who  thereby  hopes  charitable 
contribution  for  his  relief.  Something  like 
this  seems  to  be  what  we  call  "house-warm- 
ing," when  persons  are  invited  in  this  man- 
ner on  their  first  beginning  housekeeping. 
Jacob. 

BIDDER.  One  who  offers  to  purchase  an 
article  offered  for  sale  at  a  public  auction 
(11  III.  2o4  ).  or  to  furnish  materials  or  senr- 

ices  at  a  pri*  e  submitted. 
BIELBRIEF  (Qer.) 

——In  European  Maritime  Law.  A  docu- 

mont  furnished  by  the  builder  of  a  vessel, 
containing  a  register  of  her  admeasurement, 
particularizing  the  length,  breadth,  and  di- 
mensions of  every  part  of  the  ship.  It 
sometimes  also  contains  the  terms  of  agree- 
ment between  the  paiiies  for  whose  ac- 
count the  ship  is  built  and  the  shipbuilder. 
It  has  been  termed  in  English  the  "grand 
bill  of  sale;"  in  French,  "rntitrat  de  con- 
struct  ion  on  de  la  nntv  d'lin  rdis.tinu,"  and 
corresponds  in  a  great  decree  with  the 
English,  French,  and  American  "register" 
{q.  v.),  being  an  equally  essential  document 
to  the  lawful  ownership  of  vessels.  Jsc.  Sea 
L.aws,  12.  13,  and  note. 

——In  the  Danish  Law.  Used  to  denote 
the  contract  of  bottomry. 

BIENS  (Fr.  goods').  Property  of  every 
description,  except  estates  of  freehold  and 
inheritance.  Bugd.  Vend.  496;  CaUttllSb; 
Dane^  Abr. 

 In  French  Law.  This  term  taetades 

all  Idnds  of  property,  real  and  personal. 
Biem  are  divided  Into  />i(;j;r  meubles,  movable 
property,  and  hiens  immeubJea,  Immovable 
property.  This  distinction  between  mov- 
able and  immovable  property  Is  recognised 
i)y  them,  and  gives  rise,  in  the  civil  as  well 
as  in  the  common  law.  to  many  important 
distinctions  as  to  rights  and  remedies. 
Story.  Confl.  Laws.  5  13,  note  1. 

BIQA,  or  BIQATA.  A  cart  or  chariot 
drawn  with  two  horses,  coupled  Side  by 
side:  but  it  is  said  to  be  properly  a  cart 
with  two  wheels,  sometimes  drawn  by  one 
horse,  and  In  ^e  ancient  records  it  Is  used 
for  any  cart,  wain,  or  wagon.  Jacob. 
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BIGAMUS.  In  fivil  law.  One  who  had 
been  twice  married,  whether  both  wives 
were  alive  at  the  same  time  or  not;  one 
who  had  married  a  widow. 

Especially  used  la  ecclesiastical  matters 
as  a  reason  for  denying  benefit  ci  the  clergy. 
Termes  de  la  Ley. 

BIGAMY. 

 At  Common  Law.  The  willfully  con- 
tracting a  second  marriage  when  the  con- 
tracting party  knows  tbat  tbe  first  ia  still 

subsisting:. 

The  state  of  a  man  who  has  tWO  Wives, 
or  of  a  woman  who  has  two  husbands,  liv- 
ing at  the  same  time. 

W^hcn  the  man  has  more  than  two  wives, 
or  the  woman  more  than  two  husbands,  liv- 
ing at  the  same  time,  then  the  party  is  said 
to  have  committed  polygamy;  but  the  name 
of  "bigamy"  is  more  frequently  glYen  to 
this  offen.se  in  legal  proceedings.  1  Russ. 
Crimes,  187;  Clark  &  Marshall,  Crimes, 
1108.  "Bnt  as  the  snbstnnce  of  the  of> 
fensc  is  marrying  a  second  time  while  hav- 
ing a  lawful  liu.'^band  or  wife  living,  with- 
out regard  to  the  number  of  marriages 
that  may  have  taken  place,  'bigamy'  seems 
not  an  inappropriate  term.  The  objection 
to  Its  use  urged  by  Blackstoue  (  I  Dl.  Coinm. 
163)  seems  ^o  be  founded  not  so  mucli  up- 
on considerations  of  the  etymology  of  the 
word,  as  upon  the  propriety  of  distinguish- 
ing the  ecclesiastical  offense,  termed  'biga- 
my* in  the  canon  law,  and  doOaed  below, 
from  the  offense  known  as  'bigamy'  In  the 
modern  criminal  law.  The  same  distinc- 
tion is  rai'  Inily  made  liy  I^ord  Coke.  4 
Inst.  88.  But  the  ecclesiastical  oQCense  be- 
ing now  obsolete,  this  reason  ceases  to  have 
weight."  Ald,r,ii 

 In  the  Canon  Law.  According  to  can- 
onists, bigamy  i.s  tln'ctold.  viz..  irra  in- 
terpretativa.  et  mmilitudinaria,  real,  interpre- 
tative, and  slmilitudinary.  The  first  consist- 
ed in  marrying  two  wives  successively  (vir- 
gins they  may  be),  or  in  once  marrying  a 
widow;  the  second  consisted,  not  in  a  re- 
peated marriage,  but  in  marrying  (f.  g., 
tiierctiircm  tel  nh  alio  corrufitam)  a  harlot; 
the  third  arose  from  two  marriages,  indeed, 
but  the  one  metaphorical  or  spiritual,  the 
other  carnal.  This  last  was  confined  to  per- 
sons initiated  in  sacred  orders,  or  under 
the  vow  of  continence.  Deferriere's  Tract. 
Juris  Canon,  tit  21.  Sea,  also.  Bac.  Abr. 
"Marriage." 

BILAGINES  (Lat)  By-lawa  of  towns; 

municipal  laws. 

BILAN.  A  book  in  which  bankers,  mer- 
chants, and  traders  write  a  statement  of  all 
they  owe  and  all  that  is  due  to  them.  A 
balance  sheet.  3  Blart.  (La.:  N.  S.)  446. 

The  term  Is  nsed  tai  Louisiana,  and  to  de* 
rived  ftom  the  French.  6  Mart  (La.;  N.  8.) 

158. 

BILANCIIS  OEFEREND18.  Jn  English 
law.  A  writ  addressed  to  a  corporation  for 

thf  carrying  of  weights  to  such  a  huvon, 
there  to  weigh  the  wool  that  persons,  by 


our  ancient  laws,  were  licensed  to 

port.    Ileg.  Orig.  270 

BILATERAL  CONTRACT.  A  contract  in 
which  both  the  contracting   parties  are 

bound  to  fulfill  obligations  reciprocally  to- 
wards each  other.  Lec.  Elm.  S  781.  See 
"Contract" 

BILINE.  GoIIateraL 

BItlNQUIB.    Using  two  languages.  A 

term  formerly  applied  to  juries  half  of  one 
nation  and  half  of  another.    Plowd.  2. 

BILL  (LaL  bit  la).  A  formal  written  state- 
ment account  or  dedanUloa. 
The  principal  legal  slgnlfleatlons  of  the 

term  are: 

 In  Old  English  Practice.  The  original 

petition  by  which  an  action  in  the  court  of 
king's  bench  was  begun.   3  Bl.  Comm.  43. 

 In  Chancery  Practice.    A  complaint 

in  writing,  addressed  to  the  chancellor,  con- 
taining the  names  of  the  parties  to  the  soft 
l)oth  complainant  and  defendant,  a  state- 
ment of  the  facts  on  which  liie  complainant 
relies,  and  the  allegations  which  he  makes, 
with  an  averment  that  the  acts  complained 
of  are  contrary  to  equity,  and  a  prayer  for 
relief  and  proper  prui  ess. 

 In  Legislation.  A  special  act  passed 

by  the  legislature  in  the  exercise  of  a  quoH 
judicial  power.  Thus,  bills  of  attainder, 
bills  of  pains  and  penalties,  are  spoken  of. 

The  draft  of  a  law  submitted  to  the  con* 
sideration  of  a  legislative  body  for  its  adop- 
tion. 26  Pa.  St.  4r.o.  After  a  bill  has  been 
adopted,  it  is  properly  known  as  an  "act." 

 In   Mercantile   Law.  The  creditor's 

written  statement  of  his  claim,  specifying: 
the  items.  It  differs  from  an  account  stated 
in  this,  that  a  bill  is  the  creditor's  state- 
ment, and  an  account  stated  is  a  statement 
whieli  ha.s  been  assented  to  by  both  parties. 

The  term  Is  also  sometimes  used  for  "bill 
of  exchange,"  "hill  of  OKoeptiOlU,"  "bUl  of 
costs,"  etc.  1  q.  V. ) 

BILL  CHAMBER.  In  Scotch  law.  A  de- 
partment of  the  court  of  session,  In  which 
petitions  for  suspension,  interdict,  etc.,  are 
entertained.  It  is  equivalent  to  sittings  in 
chamhem  in  die  BngUsb  and  American  prae- 
tiea.  Fateraon,  Comp. 

BILL  FOR  A  NEW  TRIAL.  In  equity 
practice.  One  filed  in  a  court  of  equity 
praying  ft>r  an  injunction  after  a  Judgment 

at  law  when  there  is  any  fact  which  renders 
it  against  conscience  to  execute  such  judg- 
ment and  of  which  the  injured  party  could 
not  avail  himself  in  a  court  of  law,  or,  if 
he  could,  was  prevented  by  fraud  or  acci- 
dent, iinniixed  with  any  fault  or  negligence 
of  himself  or  bis  agents.  Mitf.  Eq.  PL 
(Jeremy  Bd.)  181 :  2  Story.  Bq.  Jnr.  1 887.  Of 
late  years,  bills  of  this  description  are  not 
countenanced.  1  Johns.  Ch.  (N.  Y.)  432; 
6  Johns.  Ch.  (N.  T.)  478. 

BILL  FOR  PORECtOBURE.   In  equity 

practice.  One  which  is  filed  by  a  mortgagee 
against  the  mortgagor,  for  the  purpose  of 
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BILL  OF  DEBT 


bavins  the  estate  sold,  thereby  to  obtain 
the  sum  mortgaged  on  the  premises,  with 
Interest  aad  costs.  1  Madd.  Ch.  Pr.  528. 
See  "roreclosure." 

BILL   IMPEACHING  A   DECREE  FOR 

fraud.  In  equity  practiee.  Tliis  nnist  be 
an  original  bill,  which  may  be  died  without 
leave  of  court.  1  Schoales  ft  L.  366; ,  2 
Schoales  &  L.  r,7fi;  1  Ve«.  Jr.  120;  8  Brown, 

74;  ]  Turn.      R.  178. 

BILL  IN  NATURE  OF  A  BILL  IN  RE- 
view.  One  whicli  im  brought  by  a  person  not 
bound  by  a  decree,  praying  that  the  same 
max  lie  ezamtned  and  reversed:  as  where 
a  decree  is  made  against  a  peison  who  has 
no  Interest  at  all  in  the  matter  in  dispute, 
or  had  not  an  interest  sufficient  to  render 
the  decree  against  him  binding  Upon  80me 
person  claiming  after  him. 

The  term  is  used  in  two  senses:  (1)  A 
bill  brought  by  one  not  a  party  to  a  de- 
cree, to  obtain  the  reversal  thereof.  Adam. 
Eq.  419.  (2)  A  hill  to  set  aside  a  decree  on 
the  ground  of  fraud.    48  Mich.  375. 

BILL  IN  NATURE  OF  A  BILL  OF  RE- 
vivor.   One  which  Is  filed  when  the  death 

of  a  party.  whoM'  int<  resl  is  not  determined 
by  his  death,  is  attended  with  such  a  trans- 
mission of  bis  interest  that  the  title  to  it, 
as  well  as  the  person  entitled,  may  be  liti- 
gated In  the  court  of  chancery;  as,  in  the 
c  ase  of  a  df  vise  of  real  estate,  the  suit  Is 
not  permitted  to  t>e  continued  by  bill  of 
rerlTor.  In  such  cases,  an  original  btll, 
upon  which  the  title  may  be  litigated,  must 
be  filed,  and  this  bill  will  have  so  far  the 
effect  of  a  bill  of  revivor  that,  if  the  title  of 
the  representative  by  the  act  of  tbe  de- 
ceased party  is  established,  the  same  bene- 
fit may  hp  had  of  the  proceedings  upon  the 
form<'r  bill  as  if  the  suit  had  been  continued 
by  bill  of  revivor.  Story,  Eq.  PI.  18  878- 
880:  2  Paige  (N.  Y.)  868:  8  Atk.  217. 

BILL  IN  NATURE  OF  A  SUPPLEMENT- 
al  bill.  One  which  is  filed  when  tbe  inter- 
est of  the  plaintiff  or  defsndant.  suing  or 

defending,  wholly  determines,  and  the  same 
property  becomes  vested  in  another  person 
not  claiming  under  him.    The  principal  dif- 
ference between  this  and  a  supplemental  i 
bin  seems  to  be  that  a  supplemental  bill  I 
is  applicable  to  such  cases  only  where  the 
same  parties  or  the  same  interests  remain 
before  the  court;  whereas  an  original  bill 
tn  the  nature  of  a  supplemental  bill  is  prop-  j 
eriy  applicable  where  new  parties,  with  new  | 
interests,    arising    from    events    (x  riinint; 
since  tbe  Institution  of  tbe  suit,  are  brought  i 
before  tbe  eonrt.  Story,  E}q.  PI.  |  845.  | 

BILL   OBLIGATORY.    A   bond   absolute ' 
for  the  payment  of  money.    It  is  rail*'"],  also,  i 
a  single  bill,  and  differs  from  a  promissory 
note  only  tn  bavtng  a  seal.  8  Serg.  ft  R. 
(Pa.)  116.  See  Read,  PI.  886;  West  Symb. 

BILL  OF  ADVENTURE.  A  writing  slgn- 
sd  by  a  merchant,  ship  owner,  or  master  to 
tsstliy  tliat  goods  shipped  on  board  a  cer« 


tain  vessel  are  at  the  venture  of  another 
person,  be  himself  being  answerable  only 
for  the  produce. 

BILL  OF  ADVOCATION.  In  Scotch  law. 
A  petition  in  writing,  by  which  a  party  to  a 
cause  applies  to  the  supreme  court  to  call 
the  action  out  of  the  inferior  court  to  itself. 

BILL  OF  APPEAL.  An  abolished,  crimi- 
nal prosecution.    Wharton.    See  "Battel." 

BILL  OF  ATTAINDER.  A  special  act  of 
tlu'  legislature  pronouncing  judgment  of 
treason  or  felony  on  one  who  has  not  been 
tried  In  the  courts,  and  passing  sentence  of 
death  and  attainder  upon  him.  I!  ilie  act 
inflicts  a  less  punishment  than  death,  it  is 
called  a  **bill  of  pains  and  penalties." 

BILL  OF  CERTIORARL  A  bUI  praying 
for  a  writ  of  certiorari.  See  "Certiorari." 

BILL  OF  CONFORMITY.  In  equity  prac- 
tice. One  filed  by  an  executor  or  adminl*- 
trator.  who  finds  the  affairs  of  the  deceased 
so  much  involved  that  he  cannot  safely 
administer  the  estate  except  un  it  i  the  di- 
rection of  a  court  of  chancery.  This  bill  is 
filed  against  the  creditors  generally,  for  the 
purpose  of  having  all  their  claims  adjusted, 
and  procuring  a  final  decree  settling  the  or- 
der of  payment  of  the  assets.  1  Story,  Eq. 
Jur.  440. 

BILL  OF  COSTS.  A  statement  of  the 
items  which  fimn  the  total  amount  of  the 
costs  of  a  snft  or  action.   See  "Costs." 

BILL  OF  CREDIT. 

 In  Constitutional  Law.    Paper  issued 

by  the  authority  of  a  state  on  the  faith  of 
the  state,  and  designed  to  circulate  as 

money.    11  Pet.  (U.  S.)  2r)7. 

Promissory  notes  or  bills  issued  by  a 
state  government.  e.\clusiv(dy.  on  the  credit 
of  the  state,  and  intended  to  circulate 
through  the  community  for  Its  ordinary  pur- 
poses as  money.  redeeinahl(>  at  a  future 
day,  and  for  the  payment  of  which  the  faith 
of  the  state  Is  pledged.    4  Kent.  Comm.  408. 

The  constitution  of  the  Tnlted  States  pro- 
vides that  no  state  shall  emit  bills  of 
credit,  or  makr  anything  but  gold  and  sil- 
ver coin  a  tender  in  payment  of  debts.  Arti- 
cle 1,  I  10.  This  prohibition.  It  seems,  does 
not  apply  to  t)ills  issued  by  a  bank  owned  by 
the  state,  but  having  a  specific  capital  set 
apart  (11  Pet  \V.  S.|  2r,7;  13  How.  fU.  S.J 
12:  but  see  4  Pet  [U.  S.]  410),  nor  does  it 
apply  to  notes  Issued  by  corporations  or  In- 
'lividtial.-  wlii(  h  are  not  made  legal  tender 
(4  Kent,  Comm.  408.  and  note). 

 In  Mereantile  Law.  A  letter  desiring 

the  addressee  to  give  credit  to  the  b(>arer 
for  goods  or  mont  y.  More  commonly  called 
"letter  of  credit  "  Comyn,  Dig.  "Merchant" 
(F3):  3  Burrows,  1667;  13  Miss.  491:  4  Ark. 
44:  R.  M.  Charlt.  (Oa.)  151. 

BILL  OF  DEBT.  An  ancient  term,  in- 
cluding promissory  notes  and  bonds  for  the 
payment  of  money.  Comyn.  Dig.  "Merchant" 

(Fa). 
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BILL  OF  DISCOVERY.  In  equity  prac- 
tice. One  which  prays  for  the  discovery- 
of  facts  resting  within  the  knowledge  of 
the  person  against  whom  the  bill  is  exhib- 
ited, or  of  deeds,  writings,  or  other  things 
in  his  custody  or  power.  It  does  not  seek 
for  relief  in  consequence  of  the  discovery 
(and  this  constitutes  its  characteristic  fea- 
ture), though  it  may  ask  for  a  stay  of  pro- 
ceedings till  discovery  is  made  (2  Story, 
Eq.  Jur.  §  1483),  and  such  relief  as  does  not  | 
require  a  hearing  before  the  court,  It  is  said, 
may  be  part  of  the  prayer  (2  Daniell,  Ch. 
Pr.  1557;  1  Pom.  Eq.  Jur.  S  191).  See  "Dis- 
covery." j 

BILL  OF  ENTRY.  A  statement  required 
by  the  revenue  laws  of  the  consignor,  con- 
signee, origin,  destination,  and  character  of 
goods  entered  at  the  custom  house  for  ex- 
port or  import. 

BILL  OF  EXCEPTIONS.  A  written 
statement  of  objections  to  the  decision  of 
the  court  upon  a  point  of  law,  made  by  a 
party  to  the  cause,  and  properly  certified 
by  the  Judge  or  court  who  made  the  deci- 
sion. Powell,  App.  Proc.  211.  It  contains  only 
the  facts  on  which  the  adjudication  com- 
plained of  is  founded.  10  Mo.  660.  But 
where  the  sufficiency  of  the  evidence  Is 
questioned,  all  the  evidence  must  be  set 
out.    13  Ind.  412. 

BILL  OF  EXCHANGE.  A  written  order 
from  one  person  to  another,  directing  the 
person  to  whom  it  is  addressed  to  pay  to  a 
third  person  a  certain  sum  of  money  there- 
in named.    Byles,  Bills,  1. 

An  unconditional  order  in  writing  address- 
ed by  one  person  to  another,  signed  by  the 
person  giving  it.  and  requiring  the  person 
to  whom  it  is  addressed  to  pay  on  demand, 
or  at  a  fixed  or  determinable  future  time,  a 
sum  certain  in  money  to  order  or  to  bearer. 
N.  Y.  Neg.  Inst.  Law,  5  210. 

A  bill  of  exchange  may  be  negotiable  or 
nonnegotiable.  If  negotiable.  It  may  be 
transferred  either  before  or  after  accept- 
ance. 

The  person  making  the  bill,  called  the 
drawer,  is  said  to  draw  upon  the  person  to 
whom  it  is  directed,  and  undertakes  implied- 1 
ly  to  pay  the  amount  with  certain  costs  if  I 
he  refuse  to  comply  with  the  command. 
The  drawee  is  not  liable  on  the  bill  till  after  j 
acceptance,  and  then  becomes  liable  as 
principal  to  the  extent  of  the  terms  of  the 
acceptance;  while  the  drawer  becomes  liable 
to  the  payee  and  indorsees  conditionally 
upon  the  fiiihire  of  the  acceptor  to  pay. 
The  liabilities  between  indorsers  and  in- 
dorsees are  subject  to  the  same  rules  as 
those  of  indorsers  and  indorsees  on  promis- 
sory notes.  Regularly,  the  drawee  is  the 
person  to  become  acceptor;  but  other  par- 
ties may  accept,  under  special  circum- 
stances. 

BILL     OF     GROSS     ADVENTURE,  In 

Frcni  h  maritime  law.    Any  written  instru- 
ment which  contains  a  contract  of  bottomry. 
respondentia,  or  any  other  kind  of  marl-  | 
time  loan.    There  is  no  corresponding  Eng-  I 


lish  term.  Hall,  Mar.  Loans,  182,  note. 
See  "Bottomry;"  "Gross  Adventure;"  "Re- 
spondentia." 

BILL  OF  HEALTH. 

 In    Commercial   Law.    A  certificate, 

properly  authenticated,  that  a  certain  ship 
or  vessel  therein  named  comes  from  a  place 
where  no  contagious  distempers  prevail,  and 
that  none  of  the  crew  at  the  time  of  her  de- 
parture were  Infected  with  any  such  dis- 
temper. It  is  generally  found  on  board  ships 
coming  from  the  Levant,  or  from  the  coasts 
of  Barbary,  where  the  plague  prevails  (1 
Marsh.  Ins.  408),  and  is  necessary  when- 
ever a  ship  sails  from  a  suspected  port,  or 
where  it  is  required  at  the  port  of  desti- 
nation (Holt,  167;  1  Bell.  Comm.  [5th  Ed.] 
553). 

 In  Scotch  Law.    An  application  of  a 

person  in  custody  to  be  discharged  on  ac- 
count of  ill  health.  Where  the  health  of  a 
prisoner  requires  it,  he  may  be  indulged, 
under  proper  regulations,  with  such  a  de- 
gree of  liberty  as  may  be  necessary  to  re- 
store him.  2  Bell,  Comm.  (5th  Ed.)  549; 
Paterson,  Comp.  §  1129. 

BILL  OF  INDEMNITY.  An  act  of  parlia- 
ment frequently  passed  in  England  for  the 
relief  of  officers  who  have  not  properly 
qualified,  as  by  failure  to  take  the  oath  of 
office,  etc.   Abbott;  Wharton. 

BILL  OF  INDICTMENT.  In  practice.  A 
written  accusation  of  one  or  more  persons 
of  a  crime  or  misdemeanor,  lawfully  pre- 
sented to  a  grand  Jury.   See  "Indictment." 

BILL  OF  INFORMATION.  In  equity  prac- 
tice. One  which  is  instituted  by  the  at- 
torney general  or  other  proper  officer  In  be- 
half of  the  state,  or  of  those  whose  rights 
are  the  objects  of  its  care  and  protection. 
If  the  suit  immediately  concerns  the  right 
of  the  state,  the  information  is  generally 
exhibited  without  a  relator.  If  It  does  not 
immediately  concern  those  rights,  it  is  con- 
ducted at  the  Instance  and  under  the  im- 
mediate direction  of  some  person  whose 
name  is  inserted  In  the  Information,  and  is 
termed  the  "relator."  In  case  a  relator  Is 
concerned,  the  officers  of  the  state  are  not 
further  concerned  than  as  they  are  instruct- 
ed and  advised  by  those  whose  rights  the 
state  is  called  upon  to  protect  and  estab- 
llshr  3  Bl.  Comm.  261;  Story,  Eq.  PI.  5. 

BILL  OF  INTERPLEADER.  One  In  which 
the  person  exhibiting  it  claims  no  right  in 
opposition  to  the  rights  claimed  by  the  per- 
son against  whom  the  bill  is  exhibited,  but 
prays  the  decree  of  the  court  touching  the 
rights  of  those  persons,  for  the  safety  of 
the  person  exhibiting  the  bill.  24  Barb.  (N. 
Y.)  154;  19  Ga.  513. 

A  bin  exhibited  by  one  who,  not  know- 
ing to  whom  he  ought  of  right  to  render 
a  debt  or  duty,  frars  he  may  be  hurt  by 
some  of  the  claimants,  and  therefore  prays 
ho  may  interplead,  so  that  the  court  may 
judge  to  whom  the  thing  belongs,  and  he 
be  thereby  safe  on  the  payment.    2  Paige, 
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Ch.  (N.  T.)  199.  570;  6  Joluifl.  Ch.  (N.  T.) 
445;  3  Jones  (N.  C.)  83. 

BILL  OF  LADING.  The  written  evidence 
of  a  roiitrat  i  for  the  tarriage  aaU  delivery 
of  goods  s*  nt  by  sea  for  a  certain  freight. 
Loughborough.  J.,  1  U.  Bl.  359. 

"A  formal  acknowledgment  of  the  re- 
ceipt of  goodis.  and  an  engagement  to  de- 
UTer  tbem  to  the  consignee. "  1  Rawte  (Pa.) 
MS. 

"A  written  acknowledgment,  signed  by 
the  nia.ster.  that  he  has  received  the  goods 
therein  described  from  the  shipper,  to  be 
transported  on  the  terms  therein  expressed 
to  the  prescribed  destination,  and  t&ere  to 
be  d<  livprt  d  to  the  consignee  or  parties 
therein  designated.  *    14  Wall.  (U.  S.J  579. 

The  term  is  commonly  applied,  as  well, 
to  similar  acknowledgments  by  carrim  by 
land. 

A  bill  of  lading  partakes  of  the  nature  of 
both  a  receipt  and  a  contract  30  Ala.  608; 
13  Ind.  519.  So  much  of  It  as  is  a  mere 
receipt  for  goods  may  be  contradicted  or 
varied  hy  parol  (34  Me.  554;  74  Mass.  281), 
bnt  so  muc  h  of  it  as  Is  a  contract  is  gov- 
erned by  the  rules  applying  to  other  con- 
tracts In  wrlUng  (26  Ala.  487;  4  Ohio,  334; 
€1  Mo.  App.  204).  ^ 

BILL  OF  MIDDLESEX.  An  old  form  of 
process  similar  to  a  capias,  issued  out  of 
the  court  of  kings  bench  in  personal  ac- 
tions, directed  to  the  sheriff  of  the  county 
of  Middlesex  (hence  the  name),  and  com- 
manding him  to  take  the  defendant  and 
taave  him  before  the  king  at  Westminster 
on  a  day  named,  to  answer  the  plaintiff's 
complaint. 

Once,  when  the  court  sat  at  Oxford,  it 
was  termed  a  "Bill  of  Oxfordshire."  3 
Steph.  Comm.  404.  note  (I).  It  was  abol- 
ished by  St.  2  Wra.  IV.  c.  39. 

BILL  OF  MORTALITY.  A  written  state- 
ment <  r  account  of  the  number  of  deaths 
which  have  occurred  In  a  certain  district 
during  a  given  time,  usually  spoken  of  In 
the  plural.  In  sonn'  places,  as  in  London, 
births,  as  well  as  deaths,  are  Included. 

BILL  OF  OXFORDSHIRE.  See  "Bill  of 
Middlesex." 

BILL  OF  PAINS  AND  PENALTIES.  A 
special  act  of  the  legislature  which  inflicts 
a  punishment  less  than  death  upon  persons 
suppoped  to  bo  gtiilty  of  hi^'li  offenses,  such 
as  treason  and  felony,  without  any  con- 
▼letlon  In  the  ordinary  course  of  Judicial 
proceedings.  2  Wooddeson,  Lect.  625.  It 
difTers  from  a  bill  of  attainder  in  this,  that 
the  punishment  inflicted  by  thc»  latter  Is 
death.  It  has  been  thought  by  some  that 
the  clause  In  the  constlttitlon  prohibiting 
ililH  of  attainder  includes  bills  of  pains  and 
penalties.  6  Cranch  (U.  S.)  138;  Story, 
Const  I  1838. 

BILL  OP  PARCELS.  An  account  contain* 

Ing  in  detail  the  names  of  the  Items  which 
compose  a  parcel  or  package  of  goods.  It 
la  usually  transmitted  with  the  goods  to  the 


purebasMT,  in  order  that,  if  any  mistake 
have  been  made,  it  may  be  corrected. 

BILL  OF  PARTICULARS.  In  prat  ti(  e.  A 
detailed  informal  statement  of  a  plaintiff's 
cause  of  action,  or  of  the  defendant's  set- 
off, furnished  by  one  party  to  the  other  In 
compliance  with  a  statute,  rule  or  special 
order  of  court.  It  may  be  required  in  ac- 
i  tions  of  tort,  as  well  as  on  contract. 

BILL  OF  PEACE.  One  brought  to  re- 
strain repeated  attempts  to  litigate  the 
same  right.    BIspham,  Bq.  }  415;  Danlell, 

Ch.  Pr.  1532. 

BILL  OF  PRIVILEGE.  In  English  law. 
The  form  of  proceeding  against  an  attorney 

of  the  court,  who  Is  not  liable  to  arrest. 
Brooke,  Abr.  '  Bille;"  12  Mod.  163;  3  Bl. 
Comm.  289. 

BILL  OF  PROOF.  In  English  practice. 
The  claim  made  by  a  third  person  to  the 
subject-matter  In  dispute  between  the  par- 
ties to  a  suit  in  the  court  of  the  mayor  of 
London.  2  Chit  Prac.  492;  1  Marsh.  233. 

BILL  OP  REVIEW.  One  which  is  brought 
to  have  a  decree  in  equity  of  the  court  re- 
viewed, altered,  or  reversed.  The  object  of 
the  bill  is  to  reverse  the  decree  as  far  as 
it  is  erroneous,  and  to  retry  the  cause.  63 
Ala.  66. 

BILL  OP  REVIVOR.  A  bill  In  equity 
brought  to  continue  a  suit  which  has  abated 
before  its  final  consummation,  as,  for  ex- 
ample, by  death,  or  mantece  of  a  female 
plaintiff.  Story,  Bq.  PI.  f  20. 

BILL  OF  REVIVOR  AND  SUPPLEMENT. 

In  equity  pnutiro.  One  which  Is  a  com- 
pound of  a  sniipleniental  bill  and  bill  of  re- 
vivor, and  not  only  continues  the  suit, 
which  has  abated  by  the  death  of  the  plain- 
tiff, or  the  like,  hut  .'supplies  any  defect.s  in 
the  original  bill  arising  from  subse(iuent 
events,  so  as  to  entitle  the  party  to  relief 
on  the  whole  merits  of  his  case.  5  Johns. 
Ch.  (N.  Y.)  ;<34;  Mitl.  Kq.  PI.  32,  74. 

BILL  OF  RIGHTS.  In  constitutional  law. 
A  formal  irsnd  public  deelaratton  or  asser- 
tion. In  writing,  of  popular  rights  and  liber- 
ties, usually  expressed  in  the  form  of  a  stat- 
ute, or  promulgated  on  occasions  of  revolu- 
tion, or  the  establishment  of  new  forms  of 
government,  or  new  constitutions.  The  Eng- 
lish statute  of  1  Wni.  *  Mary.  st.  H.r  lMs  de- 
nominated the  "BilTof  liiKhts."  1  bl.  Comm. 
128.  Several  of  the  Uiiitoil  States  have  In- 
corporated formal  bills  of  rights  into  their 
constitutions.   See  2  Kent.  Comm.  1-11. 

BILL  OF  SALE.  A  written  agreement, 
often  under  seal,  by  which  one  person  trans- 
fers his  right  to  or  interest  In  goods  and 
personal  chattels  to  another,  but  a  seal  Is 
not  essential.  14  Wall.  (U.  S  i  244.  It  is  in 
frequent  use  in  the  transfer  of  personal 
property,  especially  that  of  which  imme- 
diate possession  is  not  or  cannot  be  given. 

In  England,  a  bill  of  sale  of  a  ship  at 
sea  or  out  of  the  country  is  called  a  "grand 
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bill  of  sale,"  but  no  distinction  is  recog- ' 
nized  in  this  country  between  grand  and  or- 
dinary bills  of  sale.    4  Mass.  661.    The  ef- 
fect of  a  bill  of  sale  is  to  transfer  the  prop- 
erty in  the  thing  sold. 

BILL  OF  SIGHT.    A  written  description 
of  goods,  supposed  lo  be  inaccurate,  but 
made  as  nearly  exact  as  possible,  furnished 
by  an  importer  or  his  agent  to  the  proper 
officer  of  the  customs,  to  procure  a  landing 
and  inspection  of  the  goods.    It  is  allowed 
by  an  Kngtish  statute  where  the  merchant  i 
is  ignorant  of  ihv  real  quantity  and  quality  I 
of  goods  consignt'il  to  him,  so  as  to  be  un-  1 
able  to  make  a  proper  entry  of  them.  The 
entry  mu.sl  bo  pci-fected  within  three  days 
after  landing  the  goods.    St  3  &  4  Wm.  IV. 
c.  52.  §  24. 

BILL  OF  STORE.  In  English  law.  A 
kind  of  license  granted  at  the  custom  house 
to  merchants  to  ( arry  such  stores  and  pro- 
visions as  arc  necessary  for  their  voyage, 
custom  free.  Jacoi). 

BILL  OF  SUFFERANCE.  In  English  law. 
A  licensi;  granted  to  a  merchant,  permit- 
ting him  to  trmle  from  one  English  port  to 
another  without  paying  customs. 

BILL  PAYABLE.  In  mercantile  law.  A 
bill  of  exchange  accepted,  or  a  promissory 
note  made,  by  a  merchant,  whereby  he  has 
engaged  to  pay  money.  It  is  so  called  as 
being  payable  by  him.  An  account  is  usu- 
ally kept  of  su<  h  bills  in  a  book  with  that 
title,  and  also  in  the  ledger.  See  Pars. 
Notes  &  Hills. 

BILL  PENAL.  In  contracts.  A  written 
obligation,  by  which  a  debtor  acknowledges 
himself  indebted  in  a  certain  sum,  and 
binds  himself  for  the  payment  thereof  In.  a 
larger  sum.  ' 

Bonds  with  conditions  have  superseded 
such  bills  ill  modern  practice.  Steph.  PI. 
26r),  note.  They  are  sometimes  called  "bills 
obligatory,"  and  are  properly  so  called,  but 
every  bill  obligalory  is  not  a  bill  penal. 
Comvn.  Dig.  "Obligations"  (D) ;  Cro.  Car. 
515.    Sec  2  Venf.  106.  198. 

BILL  QUIA  TIMET.  In  equity*  practice. 
A  remedy  l^y  bill  in  equity  to  protect  rights 
against  possible  future  injuries  or  impair- 
ment. One  which  is  filed  when  a  person  is  en- 
titled to  property  of  a  personal  nature  after 
another's  death,  and  has  reason  to  appre- 
hend it  may  be  <le8troyed  by  the  present 
possessor;  or  when  he  is  apprehensive  of 
being  subjected  to  a  future  inconvenience, 
probable  or  even  possible,  to  happen  or  be 
occasioned  by  the  neglect,  inadvertence,  or 
culpability  of  another. 

Upon  a  proper  case  being  made  out,  the 
court  will.  In  one  case,  secure  the  property 
for  the  use  of  the  party  (which  is  the  object 
of  the  bill),  by  compelling  the  person  in  pos- 
session of  it  to  give  a  proper  security 
against  any  subsequent  disposition  or  will- 
ful destruction,  and.  in  the  other  case,  they 
will  quiet  the  party's  apprehension  of  future 
inconvenience  by  removing  the  causes  which 


may  lead  to  It.  1  Madd.  Ch.  Pr.  218;  Blake, 
Ch.  Pr.  37,  47;  2  Story.  Eq.  Jur.  §§  825,  851. 
See  9  Grat.  (Va.)  398;  11  Ga.  570;  8  Tex. 
337;  2  Md.  Ch.  Dec.  157.  442;  4  Edw.  Ch. 
(N.  Y.J  228;  Bouv.  InsL 

BILL  RECEIVABLE.  In  mercantile  law. 
A  promissory  note,  bill  of  exchange,  or  oth- 
er written  security  for  money  payable  at 
a  future  day,  which  a  merchant  holds.  So 
called  because  the  amounts  for  which  they 
are  given  are  receivable  by  the  merchant. 
They  are  entered  in  a  book  so  called,  and 
are  charged  to  an  account  in  the  ledger  un- 
der the  same  title,  to  which  account  the 
cash,  when  received,  is  credited.  See  Pars. 
Notes  &  Bills. 

BILL  RENDERED.    Seo  "Account." 

BILL,  SINGLE.    In  contracts.    A  written 

unconditional  promise  by  one  or  more  per- 
sons to  pay  to  another  person  or  other  per- 
sons, therein  named,  a  sum  of  money  at  a 
time  therein  specified.  It  is  usually  under 
seal,  and  may  then  be  called  a  "bill  obliga- 
tory." 2  Serg.  &  R.  (Pa.)  115.  It  has  no 
condition  attached,  and  is  not  given  in  a 
penal  sum.   Comyn,  Dig.  "Obligation"  (C). 

BILL  TO  CARRY  A  DECREE  INTO  Ex- 
ecution. In  equity  practice.  One  which  is 
filed  when,  from  the  neglect  of  parties,  or 
some  other  cause,  it  may  become  Impossible 
to  carry  a  decree  Into  execution  without 
the  further  decree  of  the  court.  Hinde,  Ch. 
Pr.  68. 

BILL  TO  MARSHAL  ASSETS.  Sec  "Mar- 
shaling Assets." 

BILL  TO  MARSHAL  SECURITIES.  See 

"Marshaling  Securities." 

BILL   TO   PERPETUATE  TESTIMONY. 

in  equity  practice.  One  which  is  brought 
to  secure  the  testimony  of  witnesses  with 
reference  to  some  matter  which  is  not  ia 
litigation,  but  is  liable  to  become  so.  It  dif- 
fers from  a  bill  to  take  testimony  de  bene 
CHsc,  inasmuch  as  the  latter  Is  sustainable 
only  when  there  is  a  suit  already  depend- 
ing. It  is  demurrable  if  it  contain  a  prayer 
for  relief.  1  Dickons.  98;  2  P.  Wms.  162;  2 
Ves.  Jr.  497:  2  Madd.  Ch.  37.  And  see  1 
Schoales  &  L.  316. 

BILL  TO  SUSPEND  A  DECREE.  Inequi- 
ty practice.  One  brought  to  avoid  or  sus- 
pend a  decree  under  special  circumstances. 
See  1  Ch.  Cas.  3.  61;  2  Ch.  Cas.  8;  Mitf.  Eq. 
PI.  85,  86. 

BILL  TO  TAKE  TESTIMONY  DE  BENE 

esse.  In  equity  practice.  One  which  is 
brought  to  take  the  testimony  of  witnesses 
to  a  fact  material  to  the  prosecution  of  a 
suit  at  law  which  is  actually  commenced, 
where  there  is  good  cause  to  fear  that  the 
testimony  may  otherwise  be  lost  before  the 
time  of  trial.  See  1  Sim.  &  8.  83;  2  Story. 
Eq.  Jur,  (  1813.  note. 

It  lies,  in  general,  where  witnesses  are 
aged  or  infirm  (Coop.  Eq.  PI.  57;  AmbL  65; 
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18  Yes.  56,  261),  propose  to  leave  the  coua- 
ti7  it  Dl<dceii«.  4S4;  Stoir.  Bd.  PL  f  m), 

or  there  is  but  a  sfnclr'  witness  tO  ft  fiiCt 

(1  P.  Wnis.  97;  2  Dickens,  648). 

BILLA  CASSETUR  (Lat.  that  the  bill 
be  quashed  or  made  void).  A  plea  in  abatc- 
nwBt  concluded,  when  the  pleadings  were 
tft  Latiii,  flwotf  Mito  Mt98hir,  that  Um  bin  be 
qpMMhod.  S  BL  Ccnnm.  S03;  Orabam,  Frao. 

BILLA    EXCAMBII    (or   E8CAMBII).  A 

bUl  of  exchange. 

BILLA  KXONBIIATIONIB.  A  blU  Of  lad- 
ing. 

BILLA  VERA  (Lat.  a  true  bill).  The 
form  of  words  indorsed  on  a  bill  of  indict- 
ment, when  proceedings  wr  ie  conducted  in 
Latin,  to  indicate  the  opinion  of  the  grand 
Jut  tbat  tbe  panon  tbereln  aecuaad  ootfbt 
to  be  tried. 

BILLET  DE  CHANGE.   In  Frenoh  law.  A 
contract  to  furnish  a  bill  of  exchange;  a 
contract  to  pay  the  value  of  a  bill  of  ex- 1 
change  already  furnished.  Guyot.  Rep.Univ 

Where  a  person  intends  to  furnish  a  bill 
of  exchange  (Ictlre  de  change),  and  is  not 
quite  prepared  to  do  ao^  he  gives  a  triUet  de 
eioiw.  wbl<jb  Is  a  contraet  to  fimlsb  a 
lettre  de  rhnn;ir  at  a  future  time.  Gv^TO^Rep. 
Univ.:   Story.  Hills.  §  2. 

BILLETA  (Law  LaL)  In  old  BngUsh  law. 
A  bin  or  petition  exhibited  in  parliament. 
Cowan. 

BILLETING  SOLDIERS.  Quartering  them 

in  the  houses  of  citizens. 

BIND  OUT.   To  engage  as  an  apprentice. 

BIND  OVER.  The  order  of  a  magistrate 
In  requiring  one  to  give  bail  to  appear  for 
hearing  In  a  hl^er  court,  or  to  kaep  the 

peace. 

BINDING  OUT.  A  term  appUed  to  the 
eontraet  of  appr«iticeablp. 

BINDING  OVER.  The  act  by  which  a 
magistrate  or  court  hold  fo  bail  a  party  ac- 
cused of  a  crime  or  misdemeanor.  The 
binding  over  may  be  to  appear  at  a  court 
having  jurisdiction  of  thr>  offense  charged, 
to  answer,  or  to  be  of  good  beliavior,  or  to 
keep  tbe  peace. 

BIPABTITE.  Of  two  parts.  This  term  is 

used  in  conveyancing;  as.  this  Indenture  bi- 
partite, between  A.,  of  the  one  part,  and  B., 
Of  the  other  part 

BIBRETUM.or  BIRRETUS.  A  cap  or  coif 
used  formerly  in  England  by  Judges  and 
sergeants  at  law.   Spelman;  Cunningham. 

BfllTH.  The  act  of  being  wholly  brought 
Into  the  wnrlrl. 

The  conditions  of  live  birth  are  not  sat- . 
laied  when  a  part  only  of  tbe  body  Is  bom.  | 
Tbe  whole  body  must  be  brought  Into  the 
world,  and  detached  from  that  of  the  moth- 
«r,  tad  after  this  arent  the  cdilld  most  be| 


aUve.  5  Car.  &  P.  329;  7  Car.  A  P.  814. 
^Mdrealatlng  system  mast  alsobe  changed, 

and  the  child  must  have  an  independent  cir- 
culation. 6  Car.  &  P.  639;  9  Car.  &  P.  154. 
But  it  is  not  necessary  that  there  should 
have  been  a  separation  of  the  umbilical 
cord.  That  may  still  connect  the  child  with 
its  mother,  and  yet  the  killing  of  it  will 
constitute  murder.  7  Car.  A  P.  814;  9  Car. 
A  P.  8S.  See  1  Badt»  Med.  Jar.  478;  1  Chit. 
Med.  Jur.  488. 

BI8.  (Lat)  Twice. 

BIS  DAT  QUI  CITO  DAT.  Ho  glT«a  twtoo 

who  gives  quickly. 

BIS  IDEM  EXIGI  BONA  FIDES  NON  PA- 
titur,  et  In  satlsfactlonlbus,  non  permittltur 
amplius  fieri  quam  semel  factum  est.  Qood 
faith  does  not  suffer  the  same  thing  to  be 

exacted  twfcp,  and,  In  making  satisfaction, 
ft  is  not  permitted  that  more  should  be  done 
after  satisfaction  Is  onoe  made.  9  Coke,  68; 

Dig.  ^0.  17.  57. 

BISANTIUM,  BESANTINE,  or  BEZANT. 
An  ancient  coin,  first  issued  at  Constanti- 
nople. It  was  of  two  sorts, — gold,  equivar 
lent  to  a  ducat,  valued  at  9s.  6dn  and  stiver* 
computed  at  Ss.  They  were  both  corrant  In 
England.  Wharton. 

BISHOP.  An  cccIosiaRtlcal  offlcer.  who  Is 
the  chief  of  the  cleigy  of  his  diocese,  and 
is  the  archbishop's  a.ssistant.  No  such  offl- 
COT  Is  recognized  by  law  in  the  United 
States. 

BISHOPRIC.  In  ecclesiastical  law.  The 
extent  of  country  over  which  a  Itishop  bas 

jurisdiction;  a  sec;  a  diocese. 

BISHOP'S  COURT.  In  BngUsh  law.  An 
ecclesiastical  court  held  In  the  cathedral  of 
each  diocese,  the  Judge  Of  wbldi  Is  the  biflb!* 

op's  chancellor. 

BISSEXTILE.  The  day  which  is  added 
every  fourth  year  to  tbe  ttontb  <tf  February, 
In  order  to  make  the  year  agree  with  tha 

course  of  the  sun. 
It  waa  called  "bissextile"  because  in  the 

Roman  calendar  It  was  flyd  nn  the  sixth 
day  before  the  calends  of  March  (which 
answers  to  the  twenty-fourth  day  of  Feb- 
ruary), and  this  day  was  counted  twice. 
The  first  was  called  Wasemtut  prior,  and  tbe 
other  hisseTtua  poaterior.  but  the  lattor  was 
properly  called  "Maseztile"  or  "intercalary" 
day. 

BLACK  ACRE  and  WHITE  ACRE.  Terms 

used  by  the  old  writers  to  distinguish  one 
parcel  of  land  from  another,  to  avoid  am- 
biguity, as  well  as  the  Inconvenience  of  a 
full  description. 

They  are  mere  names  of  convenience, 
adoped.  as  "A."  and  "B."  are.  to  distinguish 
persons  or  things  under  similar  circum- 
stances. K 

BLACK  ACT.   Tn  Bngtlsb  law.   The  act 

of  parliament  9  Geo.  II.  c.  22.  Thfs  art 
was  passed  for  the  punishment  of  certain 
maraadera,  who  committed  great  ootrsgea 
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disguised  and  with  faces  blackened.  It  was 
repealed  by  7  &  8  Geo.  IV.  c.  11.  See  4  Bl. 
Comm.  245. 

BLACK  ACTS.  Old  Scotch  statutes  passed 
la  the  reigns  of  the  Stuarts,  and  down  to 
the  year  l.')86  or  1587.  So  called  because 
printed  in  black  letter.  Bell.  Diet.:  Whar- 
ton. 

BLACK  BOOK  OF  HEREFORD.  In  Eng- 
lish law.  An  old  record  frequently  referred 
to  by  Cowell  and  other  early  writers. 

BLACK    BOOK  OF  THE  ADMIRALTY. 

An  ancient  book  compiled  in  the  reign  of 
Edward  III.  It  has  always  been  deemed  of 
the  highest  authority  in  matters  concerning 
the  admiralty.  It  contains  the  laws  of  Oler- 
on,  at  largo,  a  view  of  the  crimes  and  of- 
fenses cognizable  In  the  admiralty,  ordi- 
nances and  commentaries  on  matters  of 
prize  and  maritime  torts.  Injuries,  and  con- 
tracts. 2  Call.  (U.  S.)  404.  It  is  said  by 
Selden  to  be  not  more  ancient  than  the  reign 
of  Henry  VI.  Selden.  de  Laud.  Leg.  Ang.  c. 
32.  By  other  writers  it  is  said  to  have  been 
composed  earlier. 

BLACK  BOOK  OF  THE  EXCHEQUER. 

The  name  of  a  book  kept  in  the  English 
exchequer,  containing  a  collection  of  trea- 
ties, conventions,  charters,  etc. 

BLACK  CAP.  It  is  a  vulgar  error  that 
the  headdress  worn  by  the  judge  In  pro- 
nouncing the  sentence  of  death  is  assumed 
as  an  emblem  of  the  sentence.  It  is  part 
of  the  Judicial  full  dress,  and  is  worn  by 
the  judges  on  occasions  of  especial  state. 
Wharton. 

BLACK  GAME.  Heath  fowl.  In  contra- 
distinction to  red  game,  as  grouse. 

BLACK  MAIL.  Rents  reserved,  payable 
in  work,  grain,  and  the  like.  Such  rents 
were  called  "black  mail"  (rcdltm  niffri).  in 
distinction  from  white  rents  (blanche  firmer), 
which  were  rents  paid  in  silver. 

A  yearly  payment  made  for  security  and 
protection  to  those  bands  of  marauders  who 
Infested  the  borders  of  England  and  Scot- 
land about  the  middle  of  the  sixteenth  cen- 
tury, and  laid  the  Inhabitants  under  contri- 
bution. Hume,  Hist.  Eng.  vol.  1,  p.  473;  Id.  | 
vol.  2,  App.  No.  8:  Cowell. 

In  common  usage  the  term  signifies  the  1 
obtaining  of  money  by  a  demand  accompa- 
nied by  threats  of  prosecution,  exposure  or  j 
Injury  In  case  of  nonpayment.    The  corrupt  | 
taking  under  color  of  office  Is  "extortion," 
f7.  '•.) 

BLACK  RENTS.  Rents  reserved  In  work, 
grain,  or  baser  money  than  silver.  Whl- 
shaw. 

BLACK  ROD,  GENTLEMAN  USHER  OF. 

A  chief  officer  of  the  king,  deriving  his 
name  from  the  black  rod  of  office,  on  the 
top  of  which  reposes  a  golden  lion,  which 
he  carries.  During  the  session  of  parlia- 
ment he  attends  on  the  peers,  and  to  his 
custody  all  peers  Impeached  for  crime  or 
contempt  are  first  committed. 


BLACK  WARD.  A  subvassal,  who  held 
ward  of  the  king's  vassal. 

BLADA.  Growing  crops  of  grain.  Spel- 
man.  Any  annual  crop.  Cowell.  Used  at 
crops,  either  growing  or  gathered.  Reg. 
Grig.  94b:  Coke,  2d  Inst.  81. 

BLADARIUS.  In  old  English  law.  A 
corn  monger;  meal  man  or  corn  chandler;  a 
bladier,  or  engrosser  of  corn  or  grain. 
Blount;  2  Inst  81. 

BL'ANC  SEIGN.  Cavle  bluHcttc  (q.  v.)  See 
6  Mart.  (La.)  718. 

BLANCH  HOLDING.  In  Scotch  law.  A 
tenure  by  which  land  Is  held.  The  duty  Is 
generally  a  trifling  one.  as  a  peppercorn.  It 
may  happen,  however,  that  the  duty  Is  of 
greater  value,  and  then  the  distinction  re- 
ceived In  practice  Is  founded  on  the  nature 
of  the  duty.  Stair.  Inst  sec.  III.  lib.  3.  S 
33.  See  Paterson,  Comp.  15;  2  Sharswood, 
Bl.  Comm.  42. 

BLANCHE  FIRME.  A  rent  reserved,  pay- 
able in  sliver. 

BLANCUS  (Law  Lat)  In  old  law  and 
practice.  White,  as  paper  or  parchment  1» 
when  there  Is  no  writing  or  other  mark 
upon  it;  otherwise  called  allntn.  See  "Al- 
bum Breve."  Hence  the  modern  term 
"blank." 

Plain  or  smooth,  as  sliver  money  that 
has  no  Impression,  or  from  which  the  im- 
pression has  been  worn. 

BLANK.  A  space  left  In  writing,  to  be 
filled  up  with  one  or  more  words  to  com- 
plete sense. 

A  skeleton  document  In  which  the  formal 
words  are  printed,  and  blanks  left  for  the 
Insertion  of  words  necessary  to  adapt  the 
same  to  the  particular  case. 

BLANK  ACCEPTANCE.  An  acceptance 
written  on  the  paper  before  the  bill  is  made, 
and  delivered  by  the  acceptor.  In  Kngland 
it  will  charge  the  acceptor  to  the  extent 
warranted  by  the  stamp. 

BLANK  BAR.    See  "Common  Bar." 

BLANK  BONDS.  Scotch  securities,  la 
which  the  creditor's  name  was  left  blank, 
and  which  passed  by  mere  delivery,  the 
bearer  being  at  liberty  to  put  In  his  name, 
and  sue  for  payment.  Declared  void  by 
Act  1696.  c.  26. 

BLANK  INDORSEMENT.  An  indorse- 
ment which  does  not  mention  the  name  of 
the  person  In  whose  favor  It  Is  made.  Such 
an  indorsement  is  generally  effected  by 
writing  the  Indorser's  name  raerelv  on  the 
back  of  the  bill.   Chit  Bills.  170. 

BLANKET  POLICY.  A  fire  Insurance  pol- 
icy not  on  particular  goods,  but  on  what- 
ever there  may  be  at  a  certain  time,  of  a 
varying  quantity,  as  on  a  stock  of  goods 
subject  to  sale  and  replenishing.  See  93  U. 
S.  541. 
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BLANKS.  A  kind  of  white  money  (value 
84.)  coined  by  Henry  V.  In  those  parts  of 

Fiance  which  were  th'-n  suhjcct  to  Eng- 
land; forbidden  to  be  current  in  that  realm 
by  2  Hen.  VI.  c  9.  Wharton. 

BLA8ARIU8.  An  Incendiary.  Blount. 

BLASPHEMY.  In  criminal  law.  To  at- 
tribute to  God  that  which  is  contrary  to  his 
nature,  and  does  not  belong  to  him,  and  to 
dtny  what  does.  A  false  reflection  uttered  I 
with  a  malicioos  design  of  reviling  Qod. 
Emlyn'8  Pref.  to  8  St  Tr. 

To  willfully  revile  the  Deity  or  sacred  > 
things. 

Malicious  reproach  of  GkKl.  his  name,  at- 
tributes, or  relipion.    2  Hlsh.  Crlm.  I>aw,  §  76. 

In  general,  blasphemy  may  be  described  [ 
as  consi.sting  in  speaking  evil  of  the  Deity 
with  an  impious  purpose  to  derogate  from 
the  divine  majesty,  and  to  alienate  the 
minds  of  others  from  the  love  an<l  rever- 
ence of  God.  It  is  purposely  using  word-i? 
concerning  God  calculated  md  designed  to  ; 
impair  and  destroy  the  reverence,  respect, 
and  confidence  due  to  him  as  the  intelligent 
creator,  governor,  and  judRf  of  the  world. 
It  embraces  the  idea  of  detraction,  when 
used  towards  the  Supreme  Being:  as  "cal- 
umny tisually  carries  the  same  idea  when 
applied  to  an  individual.  It  is  a  willful  and 
malicious  attempt  to  lessen  men's  reverence 
of  Ood  by  denying  bis  existence,  or  bis  at- 
tributes as  an  intelligent  creator,  governor, 
and  judge  of  men.  .ind  to  prevent  their  hav- 
ing confidence  in  him  as  such.  20  Pick. 
(Mass.)  211.  212.  per  Shaw.  C.  J. 

BLENCH,  or  BLENCH  HOLDING.  See 
**Blf>nch  Holding." 

BLENDED  FUND.  In  England,  where  a 
testator  directs  his  real  and  personal  estate 
to  be  sold»  and  disposes  of  the  proceeds  as 
forming  one  aggregate,  this  is  called  a 
"blended  fund."  The  expression  is  chiefly 
used  in  cases  where  part  of  the  testator's 
disposition  fails,  by  lapse  or  otherwise,  so 
that  It  becomes  a  question  whether  so  much 
of  the  undispnscd-of  portion  as  consists  of 
or  arises  from  land  goes  to  the  testator's 
heir  at  law  or  next  of  kin.  1  Brown,  503;  1  j 
White  ft  T.  Lead.  Cas.  783;  1  Mylne  ft  K. 
965.  I 

BLINKS.    In  old  Bnglisb  law.  Boughs 

broken  down  from  trees  and  thrown  in  a  i 
way  where  deer  are  likely  to  pass.  .Jacob. 

BLOCKADE.  Blockade  is  where  a  bel- 
ligerent iKiu  er  maintains  such  a  naval  force 
near  the  shore  or  tiorts  of  the  other  belliger- 
ent as  to  prevent  access  to  them.  or.  as  It  is 
sometimes  put.  the  vesnels  must  be  so  dis- 
posed that  there  is  an  evident  danger  in 
entering  the  port,  or  approaching  the  shore, 
notwithstanding  that  the  blockading  squad- 
ron may  i)e  accidentally  absent  for  a  time, 
P.  g..  from  being  idown  off  by  the  wind.  Un- 
der the  Declaration  of  Paris  (q.  r.),  a  block- 
ade Is  not  effective  unless  maintained  by  an 
adequate  force. 

A  blockade  de  facio  is  where  the  blockade  > 


has  not  been  notified  (as  is  usually  done)  by 
the  belligerent  to  neutral  governments,  so 

tliat  every  approaching  vessel  has  to  be 
warned  off  by  the  squadron.  Vessels  at- 
tempting to  pass  a  blockade  are  liable  to 
confiscation. 

It  is  not  necessary  that  the  place  should 
l)e  invested  liy  land  as  \V4dI  as  by  sea;  but 
a  blockade  by  sea  does  not  impair  the  right 
of  neutrals  to  carry  on  a  trade  by  land.  1 
Kent  Comm.  147. 

BLOOD.  Relationship;  stock;  family.  1 
Rop.  Leg.  103:  1  Belt.  Supp.  Ves.  366.  Kin- 
dred.   Bac.  Max.  reg.  18. 

Brotin  is  and  sisti  rs  are  said  to  be  of 
the  whole  blood  if  they  have  the  same  fa- 
ther and  mother,  and  of  the  h4lf-bIood  it 
tiu^y  have  only  one  parent  In  common.  5 
VVhart.  (Pa.)  477. 

BLOOD  IVIONEY.  Money  paid  to  the  rel- 
atives of  one  killed  by  another. 

Money  paid  as  a  reward  for  the  convic 
tion  of  one  charged  with  a  capital  oSenso. 

BLOODWIT.  An  amercement  for  blood- 
shed. Cowell.  The  privilege  of  taking  such 
amercements.  Skene  de  N'erb.  Sign.  .\  priv- 
ilege or  exemption  from  paying  a  fine  or 
amercement  assessed  for  bloodshed.  Cowell: 
Kennett.  Par.  Ant.;  Termes  de  la  Ley. 

BLOODY  HAND.  In  forest  law.  The  hav- 
ing the  hands  or  other  parts  bloody,  which, 
in  a  person  caught  trespassing  in  the  forest 
against  venison  *  was  one  of  the  four  kind.s 
of  circumstantial  evidence  of  his  having 
killed  deer,  although  he  was  not  found  in 
the  act  of  chasing  or  hunting.  Manw.  For. 
Law;  Cowell.  See  "Backbear."  Corre- 
sponds to  the  Scotch  "Red  Hand."  Blount. 

BLUE  LAWS.  A  name  applied  to  certain 

laws  of  extreme  rigor,  supposed  to  have 
been  anciently  in  force  in  Connecticut.  Rig- 
orous puritanical  laws,  generally. 

BOARD.    The  governing  body  of  officers 

of  a  cori)orut iim  or  municipality.  The  mem- 
bers are  usually  called  directors,  trustees, 
aldermen,  or  supervisors. 

Also,  the  bf)dy  or  commission  fiiv'^r.-'l 
with  control  or  supervision  of  pariitular 
functions  and  matters  of  government,  as 
public  health,  charities,  or  improvements. 

BOARD  OF  HEALTH.  An  executive  or 
administrative  body  organized  as  part  of  the 
government  or  of  its  local  divisions,  like 
cities,  to  regulate  and  stipervlse  matters  af« 
fecting  the  public  health  or  sanitation. 

BOARD  OF  SUPERVISORS.  A  county 
board,  under  a  sjnstem  existing  in  some  of 

the  northern  states,  to  whom  the  fiscal  af- 
fairs of  the  county  are  intrusted,  composed 
of  delegates  representing  the  several  or- 
ganized towns  or  townships  of  the  county. 
This  system  originated  in  the  state  of  New 
York,  and  has  been  adopted  in  Michigan. 
Illinois.  Wisconsin,  and  Iowa.    The  board. 
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when  convened,  forms  a  deliberative  body, 
usually  acting  under  parliamentary  rules. 

BOARD  OF  TRADE.    See  "Chamber  of 

Commerce." 

BOARD  OF  WORKS.  The  name  of  a 
board  of  officers  appointed  for  the  better  lo- 
cal management  of  the  English  metropolis. 
They  have  the  care  and  management  of  all 
grounds  and  gardens  dedicated  to  the  use 
of  the  inhabitants  in  the  metropolis;  also 
the  suporintrndence  of  the  drainage;  also 
the  regulation  of  the  street  traffic,  and,  gen- 
erally, of  the  buildings  of  the  metropolis. 
Brown. 

BOARDER.  One  who,  by  a  special  con- 
tract, obtains  food,  with  or  without  lodging, 
in  the  house  of  another.  To  be  distin- 
guished from  a  guest  {q.  v.)  Story.  Bailm. 
§  477:  26Vt.  343;  26  Ala.  (N.S.)371;  7  Cush. 
(Mass.)  417. 

BOARDING  HOUSE.  A  (/muxi  public  house 
where  boarders  are  habitually  kept,  and 
which  is  held  out  and  known  as  a  place  of 
entertainment  of  that  kind.  1  Lans.  (N.  Y.) 
484.  486;  3  Abb.  Pr.  (N.  S.;  N.  Y.)  26.  The 
characteristic  of  a  boarding  house  is  that 
accommodation  is  furnished  for  a  definite 
period.    24  How.  Pr.  (N.  Y.)  62. 

BOO  (Saxon).  A  writing;  a  book.  Used 
of  the  latid  bnrs,  or  evidences  of  title  amon^ 
the  Saxons,  corresponding  to  modern  deeds. 
These  hoes  were  destroyed  by  William  the 
Conqueror.  1  Spence,  Eq.  Jur.  22;  1  Washb. 
Real  Prop.  17,  21, 

BOC  HORDE.    A  place  where  books,  evl 
dences,  or  writin>?8  are  kept.   Cowell.  These 
were  generally  in  monasteries.  1  Spence,  Eg. 
Jur.  22. 

BOC  LAND.  Allodial  lands  held  by  writ- 
ten evidence  of  title.  Such  lands  might  be 
granted  upon  such  terms  as  the  owner 
should  see  lit,  by  greater  or  less  estate,  to 
take  effect  presently,  or  at  a  future  time, 
or  on  the  happening  of  any  event  In  this 
respect  I  hey  differed  essentially  from  feuds. 
1  Washb.  Real  Prop.  17;  4  Kent,  Comm. 
441. 

BOCERAS  (Saxon).  A  scribe,  notary,  or 
chancellor  among  the  Saxons.  Crabb,  Hist. 
Eng.  Law.  28;  Barr.  Obs.  St.  404.  note  (1). 

BODMERIE,  BODEMERIE,  or  BODDE- 
merey  (Belg.  and  Gcr.)  Bottomry  (y.  f.) 
Locc.  de  Jur.  Mar.  lib.  2.  c.  6,  {  1. 

BODY.  A  person.  Used  of  a  natural  body, 
or  of  an  artincial  one  created  by  law,  as  a 
corporation. 

The  main  part  or  frame  of  anything,  as 
distinguished  from  its  subordinate  parts.  22 
N.  Y.  147;  5  Mason  (U.  S.)  300. 

A  collection  of  individuals  united  for  a 
common  purpose.  See  23  Wend.  (N.  Y.) 
141. 

BODY  CORPORATE.  A  corporation.  This 
is  an  early  and  undoubtedly  correct  term 


to  apply  to  a  corporation.  Co.  Lltt.  250a;  23 
Wend.  (N.  Y.)  141;  81  Pa.  St.  389. 

BODY  OF  A  COUNTY.  A  county  at  large, 
as  distinguished  from  any  particular  place 
within  it.    See  25  Wis.  364. 

BODY  OF  AN  INSTRUMENT.  The  main 
and  operative  part:  the  substantive  provi- 
sions, as  distinguished  from  the  recitals, 
title.  Jurat,  etc.  Wharton. 

BODY  POLITIC   (or  POLITIQUE).  T^e 

old  term  for  a  corporation.  Statute  of  Uses.  S 
1 ;  Co.  Litt  95a,  250a. 
Applied  generally  to  the  state  or  nation. 

BOILARY.  Water  rising  from  a  salt  well 
belonging  to  a  person  who  is  not  the  owner 
of  the  soil. 

BO  1 8,  BOYS,  or  BOYES  (Law  Fr.;  Lat. 
bosciin).  Wood;  haul  boin,  high  timber;  sub 
bois,  underwood.  Cowell. 

BOLHAGIUM,  or  BOLDAGIUM.    A  little 

house  or  cottage.  Blount. 

BOLTING.  In  English  practice.  A  term 
formerly  used  in  the  English  Inns  of  court, 
but  more  particularly  at  Gray's  Inn,  signify- 
ing the  private  arguing  of  cases,  as  distin- 
guished from  mooting,  which  was  a  more 
formal  and  public  mode  of  argument.  Cow- 
ell; Tomlin;  Holthouse. 

The  deserting  by  one  or  more  persons 
from  the  political  party  to  which  they  be- 
long, or  the  permanent  withdrawal  of  a  por- 
tion of  the  delegates  in  a  political  conven- 
tion. 

BON  (Fr.) 

 In  Old  French  Law.   A  royal  order  or 

check  on  the  treasury,  invented  by  Francis 
I.  Ron  pour  mille  livres.  good  for  a  thous- 
and livres.    Steph.  Lect  387. 

 \n  Modern  Law.    The   name   of  a 

clause  (bon  pour  -.  good  for  so  much) 

added  to  a  cedule  or  promise,  where  it  la 
not  in  the  handwriting  of  the  signer,  con- 
taining the  amount  of  the  sum  which  be 
obliges  himself  to  pay.  Poth.  Obi.  pt.  4,  c. 
1,  art.  2,  S  1. 

BONA  (Lat.  ItnnuH).  Goods;  personal  prop- 
erty; chattels,  real  or  personal;  real  prop- 
erty. 

Bona  el  rataUa  (goods  and  chattels)  in- 
cludes all  kinds  of  property  which  a  man 
may  possess.  In  the  Roman  law  it  signi- 
fied every  kind  of  property,  real,  personal, 
and  mixed;  but  chiefly  it  was  applied  to 
real  estate,  chattels  being  distinguished  by 
the  words  "effects."  "movables,"  etc.  Bona 
were,  however,  divided  into  bona  inobilia 
and  bona  im ninhilia.  It  is  taken  in  the  civil 
law  in  nearly  the  sense  of  bicns  in  the 
French  law. 

BONA  CONFISCATA.  Croods  confiscated 
or  forfeited  to  the  imperial  fisc  or  treasury. 
1  Sharswood.  Bl.  Comm.  299. 

!  BONA  ET  CATALLA.  Goods  and  chat- 
j  tels;  movable  property  of  every  descrip- 
I  tlon.   See  16  Mees.  &  W.  68. 
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BONA  FELONUM  (Lat.)  In  English  law. 
Good!  0f  felons;  the  goods  of  one  convicted 
of  felony.  5  Goke^  110. 

BONA  FIDE  POSSESSOR  FACIT  FRUC- 
tus  consumptos  suot.  By  good  faith,  a  pes- 
Msaor  makes  the  fruits  consumed  his  own. 
Tray.  Lat  Max.  67. 

BONA  FIDE  PURCHASER.  One  who 
buys  property  without  notice,  actual  or  con- 
structive, that  some  third  person  has  a  right 

to  or  Interest  In  ft.  and  pays  a  full  and 
fair  prke  for  it  at  the  time  of  such  pur- 
chase, or  before  he  has  notice  of  the  claim 
or  interest  of  such  third  person.  65  Barb. 
(N.  T.)  227.  If  he  has  paid  but  a  part  of 
the  consideration,  he  Is  a  tuma  fide  purchaser 
pro  lanto  only.   3  Barb.  Ch.  (N.  Y.)  498. 

There  must  be  (a)  absence  of  notice  or 
of  suspicious  circumstances  tending  to  put 
A  reasonably  cautious  man  on  inquiry  (12 
Barb.  [N.  Y.]  and  (b)  a  pn  srnt  vaiu- 

«ble  consideration,  a  good  consideration  (49 
N.  T.  286),  or  one  that  Is  past  (62  N.  Y. 
138)  or  executory  (14  Mich  .'M). being  Insuf- 
ficient. The  term  implies  au  actual  reliance 
in  good  faith  on  the  apparent  right  of  the 
seller.   28  Ga.  170. 

BONA  FIDES.    Good  faith,  honesty,  as 
distinguished  from  nuila  fidea,  bad  faith. 
Bona  fUe,  In  good  fatth. 

BONA  FIDES  EXIGIT  UT  QUOD  CON- 
venlt  fiat.  Good  faith  demands  that  what  is 
agreed  upon  shall  be  done.  Dig.  19.  20.  21: 
Id.  19. 1.  60;  Id.  60.  8.  2. 18. 

BONA  FIDES  NON  PATITUR,  UT  BIS 
idem  exigatur.  Good  faith  does  not  allow 
ns  to  demand  twice  Hie  payment  of  the 
same  thing.  Dig.  60.  17.  67. 

BONA  FORISFACTA.  Forfeited  goods.  1 

Bl-  C'onini.  299. 

BONA  FUGITIVORUM  (Lat)  In  Eng- 
lish law.  Goods  of  fugitives;  the  proper 
goods  of  him  who  flies  for  felony.  6  Coke. 

109b. 

BONA  GESTURA.    Good  behavior. 

BONA  GRATIA.  Voluntarily;  by  mutual 
consent.  Used  of  a  dlTorce  obtained  by  the 
agreement  of  both  parties. 

BONA  IV1EM0RIA.  Good  memory.  Used 
cbielly  In  respect  to  testamentary  capacity. 
Abbott 

BONA  MOB  I  LI  A.  In  clvil  law.  Movables. 

Those  things  which  move  themselves  or  can 
be  transported  from  one  place  to  anothtjr; 
which  are  not  intended  Jo  make  a  perma- 
nent part  of  a  farm,  heritage,  or  building. 

BONA  NOTABILIA.  Chattels  or  goods  of 
safBdent  value  to  be  accounted  for. 

Whf-r*'  a  fierodont  leaves  goods  of  suffi- 
cient amount  {bona  tiutabilia)  in  different  di- 
oceses, administration  is  granted   by  the 
metropolitan,  to  prevent  the  confusion  aris 
ing  from  the  appointment  of  msay  different 


administrators.  2  Bl.  Comm.  509;  Holle, 
Abr.  908;  Williams,  Ex'rs,  Index.  The  value 
necessary  to  constitute  property  hmut  mtla- 
bUia  has  varied  at  different  periods,  but  was 
finally  established  at  £6,  In  1008. 

BONA  PATRIA.  In  Scotch  law.  An  as- 
size or  jury  of  countrjfmen  or  good  nelgh- 

borp.    Hi  ll,  Diet. 

BONA  PERITURA.    Perishable  goods. 

An  executor,  administrator,  or  trustee  is 
bound  to  use  due  diliRencc  In  disposing  of 
perishable  goods,  such  us  fattened  cattle, 
grain,  fruit,  or  any  other  article  which  may 
be  worse  for  keeping.  Bac.  Abr.  "Execu- 
tors;** 1  Rolle.  Abr.  910;  6  Ooke.  9:  Cro. 
Ellz.  518.  3  Munf.  (Va.)  288;  1  Bsatty,  6. 
14;  Dane,  Abr.  Index. 

BONA  UTtAGATORUM.  In  Enelish  law. 
Ooods  of  outlaws.  Hale^  Anal.  S  VIII. 

BONA  VACANTIA.    Qoods  to  which  no 

one  claims  a  property,  as  shipwrecks,  treas- 
ure trove,  etc.;  vacant  goods.  These  bona 
vacantia  belonged*  under  the  common  law, 
to  the  finder,  except  In  certain  instances, 
when  they  were  the  property  of  the  king. 
1  Sharswood.  BL  Comso.  296,  note. 

BONA  WAV  I  ATA.  Goods  waived  or 
thrown  away  by  a  thief  in  his  fright  for 
fear  of  being  apprehended.  Such  goods  be- 
long to  the  sovereign.  1  Bl.  Comm.  896. 

BONAE  FIDEI  (Lat)  In  good  faith. 

BONAE  FIDEI  EMPTOR.  A  tosa /Ide  pur> 

chaser  (7.  v.) 

BONAE  FIDEI  POSSESSOR  IN  ID  TAN- 
tum  quod  ad  se  pervenerit  tenetur.  A  bona 
fide  possessor  is  bound  for  that  only  which 
has  come  to  him.  (Soke,  2d  Inst  286;  Oro* 
Uus,  de  Jure  Belli,  lib.  2,  c.  10, 1  8  et  seq. 

BOND.  A  sealed  obligation  to  pay  money, 
either  absolutely  or  conditionally.  2  Serg. 
ft  R.  (Pa.)  502;  11  Ala.  19;  1  Harp.  (S.  C.) 
434;  1  Blackf.  (Ind.)  241;  6  Vt  40;  1  Baldw. 
(U.  S.)  129;  no  Mass.  454. 

It  may  be  single, — gimplrx  ohUfiatio.  as 
where  the  obligor  obliges  himself,  his  heirs, 
executors,  and  administrators,  to  pay  a  cer> 
tain  sum  of  money  to  another  at  a  day 
named,  or  it  may  be  conditional  (which  Is 
the  kind  mwe  generally  used),  that  If  the 
obligor  does  some  particular  act  the  ob- 
ligation shall  be  void,  or  else  shall  remain 
In  full  force,  as  payment  of  rent,  pprform- 
ance  of  covenants  in  a  deed,  or  repayment 
of  a  principal  sum  of  money  borrowed  of 
the  obligee,  with  int<  rt'st  whifh  i.iinc  ipal 
sunj  is  usually  one-half  of  the  penal  sum 
specified  in  the  bond.  The  term  is  usually 
applied  only  to  the  latter  class.  3  Kedf. 
Sur.  (N.  Y.)  459. 

C'ertlficaf es  of  Indebtedness  issued  by  cor- 
porations and  municipal  and  governmental 
bodies,  are  also  known  as  "bonds." 

BOND  TENANTS.  In  English  law.  Copy- 
holders and  rtistomary  tenants  are  SOme* 
times  so  called.  2  Bl.  Comm.  148. 
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BONDAGE.  Is  a  term  which  has  not  ob- 
tained a  juridical  use  distinct  from  the  ver- 
nacular, in  which  it  is  either  taken  as  a 
synonym  with  "slavery."  or  as  applicable  to 
any  kind  of  personal  servitude  which  is  in- 
voluntary in  its  continuation. 

BONDSMAN.   A  surety  on  a  bond. 

BONES    GENTS.    In   old    English  law. 

Good  men. 

BONI  HOMINES  (Law  Lat.)    In  old  Eu- 
ropean law.    Good  men;  a  name  given,  In; 
early  Kuroiiean  jurisprudence,  to  the  tenants<| 
of  the  lor(i,  who  judged  each  other  in  the  I 
lord's  courts.   3  Bl.  Comm.  .349.  Blackstone, 
speaking  of  the  origin  of  juries,  says  that 
all  itie  nations  which  adopted  the  feudal 
system,  as  Germany.  France,  and  Italy,  had 
a  tribunal  composed  of  twelve  good  men  and 
true  (hiuii  hnmiiux),  usually  the  vassals  or 
tenants  of  the  lord,  being  the  equals  or 
peers  of  the  parties  litigant.    Esprit  des 
Lois.  liv.  30,  V.  18.    This  term  has  survived 
In  the  courts  to  the  present  day. 

BONI  JUOICIS  EST  AMPLIARE  JURI8- 
ditionem;  Justitiam  in.  It  Is  the  part  of  a 
good  judge  to  enlarge  his  jurisdiction;  that 
is,  his  remedial  authority.  1  Burrows.  304; 
Chanc.  Prcc.  329;  1  WIls.  284;  9  Mees.  & 
W.  818;  1  C.  B.  (N.  S.)  255;  4  Bing.  N.  C 
233;  4  Scott.  N.  R.  229;  17  Mass.  310. 

BONI  JUDICIS  EST  CAUSAS  LITIUM 
dirimere.  It  is  the  duty  of  a  good  judge  to 
remove  causes  of  litigation.    2  Inst.  30(5. 

BONI  JUDICIS  EST  JUDICIUM  SINE 
dilatione  mandare  execution!.   It  Is  the  duty 

of  a  good  judge  to  cause  execution  to  issuo 
on  a  judgment  without  delay.   Co.  Litt.  289. 

BONI  JUOICIS  EST  LITES  DIRIMERE, 
ne  lis  ex  lite  oritur,  et  interest  reipublicae 
ut  sint  fines  litium.  It  is  the  duty  of  a  good 
judge  to  prevent  litigations,  that  suit  may 
not  grow  out  of  suit,  and  it  concerns  the 
welfare  of  a  state  that  an  end  be  put  to  liti- 
gation.   4  Coke,  15;  5  Coke,  31a. 

BONIS  CEDERE  (Lat.)  In  the  civil  law. 
To  make  a  transfer  or  surrender  of  prop- 
erty, as  a  debtor  did  to  his  creditors.  Code. 
7.  71. 

BONIS  N0N-AM0VENDI8.  A  writ  ad- 
dressed to  the  sheriff,  when  a  writ  of  error 
has  been  brought,  commanding  that  the  per- 
son against  whom  judgment  has  been  ob- 
tained be  not  suffered  to  remove  his  goods 
till  the  error  be  tried  and  determined.  Reg. 
Grig.  131. 

BONITARIAN.  In  the  Roman  law.  Right 
of  possession.  Hence  ImiiHarinn  ownership 
was  an  equitable  title  or  special  property,  as 
distinguished  from  quirltarian  ownership, 
that  In  accordance  with  the  strict  forms  of 
law. 

BONO  ET  MALO.  A  special  writ  of  jail! 
delivery,  which  formerly  Issued  of  course ' 


for  each  particular  prisoner.  4  Bl.  Comm. 
270. 

BONUM  DEFENDENTI8  EX  INTEGRA 
causa;  malum  ex  quolibet  defectu.  The  good 
of  a  defendant  arises  from  a  perfect  case; 
his  harm  from  some  defect.    11  Coke.  68. 

BONUM  NECESSARIUM  EXTRA  TER- 
minos  necessitatis  non  est  bonum.  A  thing 
good  from  necessity  is  not  good  beyond  the 
limits  of  the  necessity.    Hob.  144. 

BONUS.    A  premium  paid  to  a  grantor  or 

vendor. 

A  consideration  given  for  what  is  received. 
Extraordinary  profit  accruing  in  the  opera- 
tions of  a  stock  company  or  private  corpora- 
tion. 10  Ves.  185;  7  Sim.  634;  2  Spence.  Eq. 
Jur.  5»;9. 

An  additional  premium  paid  for  the  use  of 
money  beyond  the  legal  Interest.  2  Pars. 
Cont.  391. 

In  its  original  sense  of  "good."  the  word 
was  formerly  much  used.  Thus,  a  jury  was 
to  be  composed  of  twelve  good  men  ( boni 
hotiiints)  (3  Bl.  Comm.  349>.  honuit  iudrx 
(a  good  judge)  (Co.  Litt.  246). 

An  extra  or  donated  sum  beyond  strict 
legal  right. 

BONUS  JUDEX  SECUNDUM  AEQUUM 
et  bonum  judical,  et  aequitatem  stricto  juri 
praefert.  A  good  judge  decides  according 
to  justice  and  right,  and  prefers  equity  to 
strict  law.  Co.  Litt.  24;  4  Term  R.  344:  2 
Q.  B.  837;  Broom,  Leg.  Max.  (3d  Ix>ndon 
Ed.)  77. 

BOOK.  A  general  name  given  to  every 
literary  composition  which  is  printed,  but 
appropriately  to  a  printed  composition  bound 
in  a  volume.  A  book  may  consist  of  but 
one  page,  and  need  not  be  bound.  2  Campb. 
30.  32. 

BOOK  DEBT.    A  statutory  remedy  exist- 
ing in  several  states  for  the  collection  of  a 
debt  evidenced  by  entries  In  books  of  ac 
count. 

BOOK  LAND.  In  English  law.  Land,  also 
called  charter  land,  which  was  held  by  deed 
under  certain  rents  and  fee  services,  and 
differed  in  nothing  from  free  socage  land. 
2  Bl.  Comm.  90.  See  2  Spelman.  English 
Works.  233,  tit.  "Of  Ancient  Deeds  and 
Charters;"  "Boc  Land." 

BOOK  OF  ACTS.  The  records  of  a  sur- 
rogate's court. 

BOOK  OF  ADJOURNAL.  In  Scotch  law. 
The  records  of  the  court  of  justiciar>'. 

BOOK  OF  RATES.  An  account  or  enu- 
meration of  the  dutifcp  or  tariffs  authorized 
by  parliament  1  Sharswood.  Bl.  Comm. 
316;  Jacob. 

BOOK  OF  RESPONSES.  In  Scotch  law. 
An  account  which  the  director  of  the  chan- 
cery keeps  particularly  to  note  a  seizure 
when  he  gives  an  order  to  the  sheriff  in  that 
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part  to  give  it  to  an  heir  whose  senrice 
has  been  returne<l  to  him.  Wharton. 

BOOKS  OF  SCIENCE.  In  evidence. 
Medical  books,  even  of  received  authority, 
are  not  admissible  in  evidence.  12  Cush. 
(Mass.)  19S:  1  Gray  (Mass.)  337;  5  Car.  & 
P.  74.  Sec  2  Ind.  617;  1  .lon.  s  i  N.  C.)  386; 
1  Chand.  (Wis.)  178;  1  Cox.  C.  C.  94;  1 
Towns.  8t  Tr.  357,  3S8. 

BOON  DAYS.  Certain  days  in  the  year 
on  which  copyhold  tenants  wcii-  bound  to 
perform  certain  services  for  tbe  lord.  Call- 
ed, also,  "due  days."  Whishaw. 

BOOT,  or  BOTE.  An  old  Saxon  word, 
equivalent  to  ''estovers."  Brownl.  ft  G.  170. 

BOOTING  (or  BOTINQ)  CORN.  Certain 
rent   r  om,  anciently  so  called.  Cowell; 

Blount. 

BOOTY.  Personal  properly  captured  by 
a  public  enemy  on  land,  in  contradistinction 
to  "prize."  which  is  such  property  captured 
by  such  an  enemy  on  the  sea. 

After  booty  has  been  in  eomplete  posses- 
sion of  the  enemy  for  twenty-four  hours,  it 
becomes  absolutely  his.  without  any  right 
of  postliminy  in  favor  of  the  original  owner, 
particularly  when  it  has  passed  bonn  fide 
into  the  hands  of  a  neutral.  1  Kent,  Comm. 
110.  The  right  to  the  booty,  Pothier  says, 
belongs  to  the  sovereign;  hut  sometimes  the 
right  of  the  sovereign,  or  of  the  public,  is 
transterred  to  the  soldiers,  to  encourage 
them.  Poth.  Dr.  de  Proprlete,  p.  1.  c.  2,  a. 
1.  S  2;  2  Burlam.  Nat  Law,  pt.  4.  c.  7.  note 
12. 

BORO.  An  oid  Saxon  word,  signifying  a 
oottage:  a  lunise;  a  table. 

BORD-HALFPENNY.  A  customary  small 
toll  paid  to  the  lord  of  a  town  for  setting 
np  Iraards.  tables,  boofhs,  etc.,  in  fairs  or 
markets. 

BORD  LANDS.  Lands  held  in  iK^rdage. 

The  demesnes  which  the  lords  keep  in 
their  bands  for  the  maintenance  of  their 
bord  or  table.  Cowell. 

BORDAGE.  A  species  of  base  tenure  by 
which  bord  lands  were  held.  The  tenants 
were  called  hordarit  fq.  v.) 

BOROARII,  or  BORDIMANNI.  In  old  Eng- 
lish law.  Tenants  of  a  less  servile  con- 
dition than  the  vitlani,  who  had  a  bord 
or  cottage,  with  a  small  parcel  of  land,  al- 
lowe<l  to  them,  on  condition  they  should 
supply  tbe  lord  with  poultry  and  eggs,  and 
other  smaU  provisions  for  his  board  or  en- 
tertainment Spelman. 

BORDBRIGCH,  BORGHBRECH.  or 
burghbrech.  In  Saxon  law.  Breach  or  viola- 
tion of  pledge  {fide  nissiniiis  linlatfo)', 
pledge-breach  (plegii  fractio).  Spelman. 
The  offense  of  violating  the  borg.  or  pledge 
given  by  the  Inhabitants  of  a  tithing.  See 
"Borg." 


BORDER  WARRANT.  A  proceSS  grant- 
ed by  a  judge  ordinary,  on  either  side  of  the 
iHjiil.r  lictween  England  and  Scotland,  for 
arresting  tbe  person  or  effects  of  a  person 
living  on  the  opposite  side,  until  he  find 
security,  fudicio  tUti.  Bell,  Diet 

BORDLODE.  The  rent  or  quantity  of  food 
which  tbe  bordarii  paid  for  their  lands. 
CowelL 

B0RDSERVIC6.  A  tenure  of  bord  lands. 
Blount. 

BOREL  FOLK.  Country  p('oi)l<>:  'Irrivcd 
from  the  French  bounx  (Lat.  /ioixux).  a  loclc 
of  wool,  because  they  covered  their  heads 
with  such  stuff.  Blount 

BORG  (Saxon).  Suretyship. 
Borgbriehe  (violation  of  a  pledge  or  surety- 
ship) was  a  line  imposed  on  the  borg  for 

property  stolen  within  its  limits. 

A  tithing  in  which  each  one  became  a 
surety  for  the  others  for  their  good  behav- 
ior. Spelman;  Cowell:  1  Bl.  Comm.  116. 

BORGESMON  (Saxon  ).  The  head  Of  each 
family  composing  a  tithing. 

BORGH  OF  HAMHALD.  In  old  Scotch 
law.  A  pledge  or  surety  given  by  the  seller 
of  goods  to  the  buyer,  to  make  the  goods 
forthcoming  as  his  own  proper  goods,  and 
to  warrant  the  same  to  him.  Skene  de  Verb. 
Sign. 

BOROUGH.  In  the  old  sense  of  the  word, 
borough  is  "an  ancient  towne,  holden  of  the 
king  or  any  other  lord,  which  sendeth  bur- 
gesses to  the  parliament."  Litt.  §  164;  Co. 
Litt.  109a.  Many  of  these  boroughs,  how* 
ever,  having  been  disfranchised  In  modem 
times,  are  now  only  boroughs  to  this  ex- 
tent, that  the  land  within  them  is  hehl  by 
tenure  In  burgage  or  8ubje<t  to  the  cus- 
tom of  borough  English  (g.  r.)  At  the 
present  day,  'nrarough"  almost  always 
means  either  a  borough  corporate,  or  munic- 
ipal borough,  or  a  parliamentary  borough 
(see  1  Bl.  Comm.  115:  1  Steph.  Comm.  12.')). 
most,  if  not  all.  municipal  boroughs  being  al- 
so parliamentary. 

A  parliamentary  borough  is  a  town  which 
returns  one  or  more  members  to  parlia- 
ment. See  Parliamentary  and  Municipal 
Registration  Act  1878.  5  4.  Sonic  of  these 
towns  are  ancient  boroughs:  others  are 
towns  on  which  the  right  of  rrturning  mem- 
bers has  been  conferred  by  statute.  St  2 
Wm.  IV.  c.  45;  30  &  31  Vict  e.  102. 

 in  Scotch  Law.  \  corporation  or- 
ganized under  a  royal  charter.    Bell.  Diet. 

In  American  taw.  Tbe  word  is  little 
used.  In  Pennsylvania  and  Connecticut, 
however,  it  is  in  common  use.  and  denotes 
an  incorporated  town  or  village.  Bright 
Purd.  Dig.  116;  23  Conn.  128. 

Borough,  synonymous  with  "town."  1  Bl. 
Comm.  114.  Borough,  synonymous  with 
"village."   18  Ohio  St.  496. 

BOROUGH   COURTS.   In  English  law. 
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Private  conrta  of  Itmlted  Jurisdiction  bold 
In  particular  districts  by  presrrlptlon.  char- 
ter, or  act  of  parliament,  for  the  prosecution 
of  petty  suits.  19  Oea  m.  c  70;  S  Wm.  IV. 
c  74;  8  BL  Comm.  80. 

BOROUGH  ENGLISH.  A  custom  preva- 
lent in  some  parts  of  England,  by  wUch  the 
yonnsor  son  lalioilta  the  estate  in  prefer^ 
ence  to  his  older  brothers,    i  Rl  Comm.  75. 

The  custom  Is  said  by  lilac  kstone  to  have 
been  derived  from  the  Saxons,  and  to  have 
been  so  called  in  distinction  from  the  Nor- 
man rule  of  descent.  2  Bl.  Comm.  83.  A 
reason  for  the  custom  is  found  In  the  fact 
that  the  elder  children  were  usually  pro- 
Tided  for  during  Uie  life  of  tbe  parent  asthey 
grew  up.  and  removed,  while  the  younger 
aon  usually  remained.  See,  also,  Bac.  Abr.; 
Oomyn*  IMg.;  Termes  de  la  Ley:  Cowell. 
The  custom  applies  to  socace  lands.  2  BL 
Comm.  88. 

BOROUGH-HEAD,  or  BOROW-HEAD. 
The  chief  man  or  bead  of  a  borough. 
OoweU.  See  "Headbonm." 

BOROUOH.REEVB.  The  «hlef.  munici- 
pal' officer  in  towns  unincorporated  before 
the  municipal  corporations  aet  (6  &  6  Wm. 
IV.  c.  76). 

BOROUGH  SESSIONS.  Courts  establish- 
ed in  boroughs  under  the  municipal  corpora- 
tions act  (5  &  6  Wm.  IV.  c.  76,  amended  by 
6  ft  7  Wm.  nr.  e.  106.  and  6  ft  7  Vfet  c.  89) . 
They  are  held  by  the  recorders  of  the  re- 
spective boroughs  once  a  quarter,  or  oftener 
if  they  think  fit,  and  at  times  to  be  fixed 
by  them.  The  Jurisdiction  Is  over  such  of- 
fenses as  are  cognizable  by  the  coimtry  ses 
sions.  who.se  powers  extend  to  all  boroughs 
which  may  not  have  petitioned  for  a  sepa- 
rate court  by  vlrtoe  of  section  108  of  the 
municipal  corporations  act  Wharton. 

BORROW.  To  obtain  the  use  of  the  prop- 
erty of  another,  with  an  agreement  to  re- 
turn the  same,  ordinarily  in  specie,  but 
vbere,  as  In  case  of  money,  the  nature  of 
the  case  does  not  admit  of  it,  to  return  in 
kind.  See  14  Neb.  S61. 

BORROWE.  In  old  Scotch  law.  A  pledge. 
Skene  de  Verb.  Sign.  too.  ''Forensls." 

BORROWER.  He  to  whom  a  thing  is 
lent  at  his  request. 

As  used  in  usury  laws,  it  includes  any 
person  who  Is  a  party  to  the  original  con- 
tract, or  In  anv  wav  liable  to  pav  the  loan. 
64  N.  Y.  Ii47:  r.5  N.  Y.  432:  11  Wend.  (N.  Y.) 
829;  7  Hill  (N.  Y.)  691 ;  75  N.  Y.  516,  623. 
31  Am.  Rep.  484.  reversing  10  Hun.  468. 

In  general,  he  has  the  right  to  use  the 
thing  borrowed,  himself,  during  the  time 
and  for  the  purpose  Intended  between  the 
parties.  He  is  bound  to  take  extraordinary 

care  of  the  thing  borrowed ;  to  use  It  accord* 
ing  to  th»-  intention  of  the  Inndor;  to  restore 
it  In  proper  condition  at  the  proper  time. 
See  "Bailment;"  Story,  Bailm.  i  268;  2 


Kent.  Comm.  446-449;  1  Bonr.  Cut.  1076- 
1000. 

BORSHOLDER.  A  corruption  of  bar- 
hesalder,  another  form  of  borhealder.  Spd- 
man. 

 In  Saxon  Lav>^.   The  borough's  ealder. 

or  head  borough,  supposed  to  be  the  most 
discreet  man  in  the  borou|^,  town,  or  tlthr 
lug.  1  Bl.  Comm.  114,  366. 

BOSCAGE.  That  food  which  wood  and 

trees  yield  to  cattle. 

To  be  quit  of  boscage  is  to  be  discharged 
of  paying  any  duty  of  wind-fall  wood  in  for- 
est  Whlshsw;  Manw.  For.  Law. 

B08CARIA  (from  Lat  bo»).  Wood-  I 
houses,  or  ox-hotMes. 

B08CUS.  Wood  growing;   wood;   both  ' 
high  wood  or  trees,  and  underwood  or  oop* 
pice.  The  high  wood  is  properly  called  ssi* 
tut.  Oowell;  SpeUnan;  Oo.  Lttt  6a. 

BOTE.  A  recompense  or  compensation. 
The  common  word  "boot"  comes  from  this 
word.  Cowell.  The  term  Is  applied  as  well 

to  making  repairs  in  housi  s.  bridges,  etc., 
as  to  making  a  recompense  for  slaying 
a  man  or  stealing  property.  House  bote, 
materials  which  may  be  taken  to  repair  a 
house;  hedge  bote,  to  repair  hedges;  brig 
bote,  to  repair  bridges;  man  bote,  compensa- 
tion to  be  paid  by  a  murderer.  Bote  is 
known  to  the  English  law  also  under  tiM 
name  of  "estover."  1  Washb.  Real  PlOf. 
99;  2  Bl.  Comm.  85. 

B0TELE88.  In  old  BngUsh  law.  With- 
out amends;  without  the  privilege  of  mak> 

ing  satisfaction  for  a  crime  by  a  pecuniary 
payment;  without  relief  or  remedy.  Cowell; 
Blount.  The  word  (written  "bootless")  is 
still  retained  in  the  tense  Of  "rain"  or  "ose- 

less."  Cowell. 

BOTHA.  In  old  English  law.  A  booth, 
stall,  or  tent  to  stand  In,  In  fUrs  or  mariceta. 
Cowell;  Bloont. 

BOTHAGIUM,  or  BOOTH AQE.  Custom- 
ary dues  paid  to  the  lord  of  a  manor  or  soil 
for  the  latching  or  standing  of  booths  In 
fairs  or  maiketa. 

BOTHNA.  BUTHNA,  or  BOTHENA.  In 

old  Scotch  law.  A  park  where  cattle  are 
inclosed  and  fed.  Botbna  also  signifies  a 
barony,  lordship,  etc.   Skene  de  Verb.  Sign. 

BOTTOMAQB  (Law  Fr.)  Bottomry.  Latch. 


BOTTOMRY.  A  contract  In  the  natnra 
of  a  mortgage,  by  which  the  owner  of  a  ihlp, 

or  the  master,  as  his  agent,  borrows  money 
for  the  use  of  the  ship,  and  for  a  specified 
voyage,  or  for  a  definite  period,  pledges  the 
ship  (or  the  keel  or  bottom  of  the  ship,  pan 
pro  toto)  as  a  security  for  Its  payment, 
with  maritime  or  extraordinary  interest  on 
account  of  the  marine  risks  to  be  borne  by 
the  lender;  it  being  stipulated  that  If  tbe 
ship  be  lost  in  the  course  of  the  specified 
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VOgrage.  or  during  the  limited  time,  by  any 
of  tbe  perils  onumerated  in  the  contract, 
the  lender  shall  also  lose  his  money.  2 
H«fg.  Adm.  48.  53;  2  Sumn.  (U.  S.)  157; 
Abb.  Bhipp.  117-131.  Where  the  loan  Is  made 
on  tlie  credit  of  the  cargo  alone,  tlie  Con- 
tract Is  called  nsiiondentia  (q.  v.) 

BOUCHE  (Fr.  mouUi).  giattnle  boHeke, 
H  does  not  He  in  the  month,  i.  e.,  it  is  not 

for  one  to  say.  Lltt.  5  3S.  A  phrase  still 
used.  £n  bouch  del  lay  yvnU,  in  the  moutii 
of  thn  oomnum  people.  Cro.  Jac  700.  li 
fart  mmte  cn  xon  bouvhr.  it  supports  itself. 
Dfsr,  28  (Fr.  Ed.)    Said  oi  a  deed. 

An  allowance  of  provision.  Avoir  houche 
m  courts  to  have  an  allowance  at  court;  to 
be  in  ordinary  at  court;  to  have  meat  and 
drink  scot-free  there.  Blount;  Cowell,  "Mu- 
nitions do  Bouche;  "  Ord.  Mar.  liv.  3,  Ut.  8, 
UL  U. 

BOUCHE  OP  COURT,  or  BUDGE  OF 

court.  A  certain  allowance  of  provision 
frum  tbe  kiug  tu  his  kuigbts  and  servants 
that  attended  him  in  any  military  expedi- 
tion. The  French  aroir  bouche  a  court,  is 
to  fasTe  an  allowance  at  court  of  meat  and 
dffnk.  From  bouche,  a  mouth.  But  some- 
times it  extended  only  to  bread,  beer,  and 
wine,  and  this  was  anciently  In  use  as  well 
in  thf  houses  of  BobleiiiMi  ss  in  the  king's 
court.  Jacob. 

BOUGH  OF  A  TREE.  A  symbol  which 
gave  s^sln  of  land,  to  bold  of  the  donor  M 

capife. 

BOUGHT  NOTE.  A  written  memoran- 
dum of  a  sale,  delivered  by  the  broker  who 
effects  the  sale,  to  the  vendee.  Story,  Ag. 
f  18;  11  Adol.  ft  £.  58d;  8  Mees.  &  W.  834. 

BooffM  and  sold  notes  are  made  out  nsu- 
ally  at  the  same  time;  the  former  being  de- 
livered to  the  vendee,  the  latter  to  the  ven- 


BOUNDERS.  Visible  marks  or  objects  at 
the  cuds  of  the  lines  drawn  in  surveys  ot 
land,  showing  the  courses  and  distances. 

BOUNTY.  An  additional  benefit  confer- 
red upon,  or  a  compensation  paid  to,  a 
class  of  persons.  It  differs  froui  a  reward, 
wliich  is  usually  applied  to  a  sum  pai  i  for 
the  performance  of  some  specific  act  to 
some  person  or  persons.  It  may  or  may 
not  be  part  of  a  contract.  Thus,  the  t)niiM!y 
offered  a  soldier  would  seem  to  be  part  of 
the  consideration  for  his  senrices.  Tho 
bounty  paid  to  fishermen  Is  not  a  considerar 
tion  for  any  contract,  however. 

BOUNTY  LANDS.  Lands  given  away  by 

the  government  by  way  of  bounty. 

BOUNTY  OF  QUEEN  ANNE.  A  royal 
cliarter  confirmed  by  St.  2  Anne,  e.  11,  pro- 

viding  for  the  forming  a  perpetual  fund  for 
tbe  augmentation  of  poor  ecclesiastical  liv- 
ings. Wharton. 

BOURG  (Fr.)  In  old  French  law.  An  as- 
semblage of  houses  surrounded  with  walls; 
a  fortified  town  or  village.  Steph.  Lect. 
118. 

Originally,  any  a ggregation  Of  hOUSOS.  Id. 

A  corporate  town.  Id. 

BOURGEOIS.  In  old  French  law.  The 
inhabitant  of  a  hour;/  (q.  v.)  Steph.  Lect. 
118. 

A  person  entitled  to  the  privileges  of  a 
municipal  corporation;  a  burgess.  Id. 

BOURSE  DE  COMMERCE.  In  the  French 

law.  An  aggregation,  sanctioned  by  gov- 
ernment, of  merchants,  captains  of  ves- 
sels, exchange  agents,  and  courtiers,  the 

two  latter  being  nominated  by  the  govern- 
ment, in  each  city  which  has  a  bourte. 
Brown. 

BOUWERYE,  or  BOUWERIB  (Dttteh).  A 
farm. 

BOUWMEESTER,    or*  B0UWMA8TER 

(Dutch).  .\  farmer. 

BOVATA  TERRAE.  As  much  land  as 
one  oz  can  cultiTate.  Said  by  some  to  be 

thirteen,  by  others  eighteen,  acres  in  ex- 
tent. Sliene  de  Verb.  Sign.;  Spelman;  Co. 
Lttt  6a. 

BOW-BEARER.  An  under  officer  of  the 

forest,  whose  duty  It  Is  to  oversee  and  true 
inquisition  make,  as  well  of  sworn  men  as 
unsworn,  in  vrmrf  bailiwick  of  the  forest, 
and  of  all  manner  of  trespasses  done,  either 
to  vert  or  venison,  and  cause  them  to  be 
presented,  without  any  concealiiunt.  in  the 
next  court  of  attachment,  etc.  Cromp.  Jur. 
201. 

BOWYER8.   Manufacturers  of  bows  and 

shafts.  An  ancient  company  of  the  city  of 
London.    12  Edw.  IV.  c.  2;  33  Hen.  VIII.  c.  6. 

BOUNDED  TREE.  A  tree  marking  or  BOYCOTT.  A  conspiracy  to  Injore  the 
fttanding  at  the  comer  of  a  field  or  estate.  1  business  of  any  person  by  inducing  others 


BOULEVARD.   A  pttblie  drive,  adapted 

set  aside  for  purposes  of  ornament,  ex- 
»,  and  amusement.  It  is  not  technically 
a  street,  avenue,  or  highway,  though  a  car- 
riage way  over  it  bo  a  chief  feature.  52 
Row.  Pr.  (N.  T.)  440. 

BOUND  BAILIFF.  A  sheriff's  Officer, 
who  serves  writs  and  makes  arrests.  He  Is 
SO  called  because  bound  to  the  sheritt  for 
tho  dM  encotion  of  his  olBce.  1  BL  Ck>mm. 
S4&. 

BOUNDARY.  Any  separation,  natural 
or  artificial,  which  marlis  the  confines  or 
Has  of  two  eontlgnoos  estates.  Hunt, 
Boundaries. 

The  term  Is  applied  to  include  the  objects 
placed  or  existing  at  the  angles  of  the 
bounding  lines,  as  well  as  those  which  ex- 
tend along  the  lines  of  separation. 

A  natural  boundary  is  a  natural  object 
remaining  where  it  was  placed  by  nature. 

As  artificial  bonndary  is  one  erscted  by 
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to  abstain  from  business  relations  with 
him.  The  methods  are  so  diverse  as  not 
to  be  comprehended  by  any  definition.  For 
illustrations,  see  84  Va.  927;  45  Fed.  135; 
55  Conn.  79. 

If  force  or  intimidation  is  resorted  to, 
such  combinations  are  unlawful.  As  to 
their  legality  in  the  absence  of  such  meas- 
ures, see  15  Q.  B.  Div.  476. 

BOZERO.  In  Spanish  law.  An  advocate; 
one  who  pleads  the  causes  of  others,  either 
suing  or  defending.  Las  Partidas,  pt.  3, 
tit.  V.  1.  1-6. 

Called,  also,  ahni/mlas.  Amongst  other 
classes  of  persons  excluded  from  this  office 
are  minors  under  seventeen,  the  deaf,  the 
duml>.  friars,  women,  and  infamous  persons. 
White.  New  Recop.  274. 

BRANCH.  A  portion  of  the  descendants 
of  a  person,  who  trace  their  descent  to  some 
common  ancestor,  who  is  himself  a  descend- 
ant of  such  person. 

The  whole  of  a  genealogy  is  often  called 
the  "genealogical  tree,"  and  sometimes  it  is 
made  to  take  the  form  of  a  tree,  which  is  in 
the  first  place  divided  into  as  many  branches 
as  there  are  children,  afterwards  Into  as 
many  branches  as  there  are  grandchildren, 
then  great-grandchildren,  etc.  If.  for  ex- 
ample, it  be  desired  to  form  the  genealogical 
tree  of  Peter's  family,  Peter  will  be  made 
the  trunk  of  the  tree:  if  he  has  had  two 
children.  .John  and  James,  their  names  will 
be  written  on  the  first  two  branches,  which 
will  themselves  shoot  out  into  as  many 
smaller  branches  as  John  and  James  have 
children;  from  these  others  proceed,  till 
the  whole  family  is  represented  on  the  tree. 
Thus  the  origin,  the  application,  and  the  use 
of  the  word  "branch"  in  genealogy  will  be 
at  on<'e  j)erceived.    See  "Line." 

BRANDING.  An  ancient  mode  of  pun- 
ishment by  inflicting  a  mark  on  an  offender 
with  a  hot  iron.  It  is  generally  disused  in 
civil  law,  but  is  a  recognized  punishment  for 
some  military  offenses. 

BRANKS.  An  instrument  of  punishment 
formerly  made  use  of  in  some  parts  of  Eng- 
land for  the  correction  of  scolds,  which  it 
was  said  to  do  so  effectually  and  so  very  i 
safely  that  it  was  looked  upon  by  Dr.  Plotts,  | 
in  his  History  of  Staffordshire  (page  389). 
"as  much  to  be  preferred  to  the  ducking- 
stool,  which  not  only  endangered  the  health 
of  the  party,  but  also  gives  the  tongue 
liberty  'twixt  every  dip.  to  neither  of  which 
is  this  liable.  It  brings  such  a  bridle  for 
the  tongue  as  not  only  quite  deprives  them 
of  speech,  but  brings  shame  for  the  trans- 
gression and  humiliation  thereupon  before 
It  is  taken  off." 

BRASS  KNUCKLES   (or  KNUCKS).  A 

weapon  consisting  of  metal  covering  part 
of  the  hand,  and  used  to  strike  with.  It  was 
originally  made  of  brass,  and  the  name  is 
now  used  as  that  of  the  weapon,  without  re- 
gard to  the  metal  used.  3  Lea  (Tenn.) 
575;  3  S,  W.  477. 


BRAWL.  Tumult;  loud  angry  contention. 
See  42  N.  H.  464. 

Originally  used  in  connection  with  dis- 
turbances In  churches  or  churchyards.  4 
Bl.  Comm.  146;  Steph.  Cr.  Dig.  102. 

BREACH. 

 In   Contracts.    The   violation   of  an 

obligation,  engagement,  or  duty. 

Breach  may  be  either  by  renunciation, — 
that  Is.  by  the  declaration  of  the  party  that 
he  does  hot  intend  to  perform  (32  Iowa,  409; 
61  N.  Y.  362;  52  Wis.  240).  by  such  acts  as 
will  render  performance  impossible  (82  N. 
Y.  108;  22  Fed.  522;  16  Mass.  161).— or  by 
actually  failing  to  perform  any  or  all  the 
terms  of  the  contract;  the  two  first  mention- 
ed being  constructive  breaches,  and  the  last, 
actual  breach. 

A  continuing  breach  is  one  where  the  con- 
dition of  things  constituting  a  breach  con- 
tinues during  a  period  of  time,  or  where 
the  acts  constituting  a  breach  are  repeated 
at  brief  intervals.  F.  Moore,  242;  1  Leon. 
62;  1  Salk.  141;  Holt,  178;  2  Ld.  Raym. 
1125. 

 In  Pleading.  That  part  of  the  decla- 
ration in  which  the  violation  of  the  defend- 
ant's contract  is  stated. 

BREACH  OF  CLOSE.  Every  unwarrant- 
able entry  upon  the  soil  of  another  is  a 
breach  of  his  close.    3  BI.  Comm.  209. 

BREACH  OF  COVENANT.  A  violation 
of,  or  a  failure  to  perform  the  conditions  of, 
a  bond  or  covenant.  The  remedy  is  in 
some  cases  by  a  writ  of  covenant;  in  others, 
by  an  action  of  debt.    3  Bl.  Comm.  156. 

BREACH  OF  POUND.  See  "Pound 
Breach." 

BREACH  OF  PRISON.  An  unlawful  break- 
ing out  of  prison.  This  is  of  itself  a  mis- 
demeanor. 1  Russ.  Crimes,  378;  4  Bl.  Comm. 
129;  2  Hawk.  P.  C.  c.  18,  5  1;  7  Conn.  752. 
The  remedy  for  this  offense  is  by  Indict- 
ment. The  climbing  of  a  wall  is  not  a  break- 
ing out,  but  If  loose  bricks  be  throwa  from 
the  wall  it  is.  Russ.  &  R.  458.  See  "Es- 
cape." 

BREACH  OF  PRIVILEGE,  An  act  In  vio- 
lation of  the  privilege  of  a  legislative  body. 

BREACH  OF  THE  PEACE.  A  violaUon 
of  publi<'  order;  the  offense  of  disturbing 
the  public  peace.  6  Coldw.  (Tenn.)  283. 
An  act  of  public  Indecorum  is  also  a  breach 
of  the  peace. 

BREACH  OF  TRUST. 

(1)  The  willful  misappropriation,  by  a 
tnistee.  of  a  thing  which  had  been  lawfully 
delivered  to  him  In  confidence. 

The  distinction  between  larceny  and  a 
breach  of  trust  is  to  be  found  chiefly  in  the 
terms  or  way  In  which  the  thing  was  taken 
originally  Into  the  party's  possession:  and 
the  rule  seems  to  be  that  whenever  the  ar- 
ticle is  obtained  upon  a  fair  contract  not 
for  a  mere  temporary  purpose,  or  by  one 
who  is  in  the  employment  of  the  deliverer. 
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then  the  subsequent  misappropriation  is  to 
be  considered  as  an  act  of  breacli  ot  trust. 
(t)  Any  wrongful  act  of  a  trastee  in 

vioiattnn  of  his  duty  as  Bach,  though  not 

amouniinK  to  a  crime. 

BREAKING.  Parting  or  dividing,  by 
force  and  violence,  a  solid  substance,  or 
piercing,  penotratlnft  or  buratiBg  through 


In  eases  of  burglary  and  honsebreaking, 

the  reninval  of  any  part  of  the  house,  or  of 
the  fastenings  provided  to  secure  it,  with 
▼krioiee  and  a  fekmlons  Intent,  Is  a  break- 
ing, as  the  raising  of  a  closed  window  (107 
N.  C.  905),  or  the  opening  of  a  closed  door 
(6S-I1L  271;  20  Iowa,  413),  but  an  entry  by 
an  open  door  or  window  (85  Pa.  St  66;  25 
Neb.  780)  Is  not.  though  an  entry  through 
a  ( himney  is  a  lireaking  into  the  house, 
for  that  is  as  much  closed  as  the  nature  of 
tkiags  win  permit  (58  Ala.  876;  IS  Ired. 

IN.  C  I  244  K 

A  constructive  breaking  is  the  procuring 
fl(  an  entry  for  felonious  purpose  by  fraud 
or  covin,  as  by  pretending  to  have  business 
with  the  owner  (9  Ired.  [N.  C]  463).  or  by 
coOMiOB  with  an  Inmate  (98  N.  a  689). 

BREAKING    OF    ARRESTMENT.  The 

contempt  of  the  law  committed  by  an  ar- 
restee who  disregards  the  arrestment  used 
in  his  hands,  and  pays  the  .sum  or  delivers 
the  goods  arrested  to  the  debtor.  The 
Is  liable  to  the  arrester  Ut  damages. 


BREAST  OF  THE  COURT.  The  judgment 
or  eonsctence  of  the  court  A  record  is  in 
the  breast  of  the  court  subject  to  correc- 
tion, until  the  term  Is  closed,  after  which  It 

imports  verily. 

BREATH.  In  medical  .jurisprudence.  The 
air  expelled  from  the  chest  at  each  Mcplra- 


BREDWITE.  In  Saxon  and  old  English 
law.  A  fine,  penalty,  or  amercement  im- 
posed for  defaults  in  the  assise  of  bread. 
Kensett  Psr.  Ant  114;  Ck>weU.  j 

BREHON  LAW.    The  ancient  system  of 
Irish  law;  ao  named  from  the  judges,  called 
"Biehons,"  or  "Breitheamhuin."   Its  exist- 
ence has  been  traced  from  the  earliest 
perio<l  of  Irish  history  down  to  the  time  of . 
the  Anglo  Norman  iinasion.     It  is  still  a 
subject  of  antiquarian  research.  An  out-  j 
One  of  the  system  will  be  found  in  Knight's  | 
BB^lsh  Cyclopaedia. 


BRENAGIUM.  A  payment  in  bran, 
which  tenants  anciently  made  to  feed  their 
lortTft  hounds.  Blount. 

BREPHOTROPHi.   In    cfrll    law.  Per- 

s'lns  appointed  to  take  t  are  of  houses  des- 
tined to  receive  foundlings.  Clef  des  Ixiis 
"AdminlBtrateuni." 


BflCTHWALDA,  or  BRETTWALOA.  The 
Mtr  of  the  Saxon  heptarchy.  Steph.  Lect. 
CM. 


BRETT8  AND  SCOTT8,  LAW8  OP  THE. 
I  A  code  or  system  of  laws  In  use  among  the 
,  Celtic  tribes  of  Scotland  down  to  the  be- 

j  ginning  of  the  fourtef-nth  n  niury,  and  then 

1  aboiished  by  Edward  L  of  England.  A  frag- 
ment only  is  now  extant.  See  Acts  Pari. 
Scotland,  vol.  1.  pp.  299-.'?01.  Edln.  1844.  It 
is  iutereuting,  like  the  Brehon  laws  of  Ire- 
land, In  a  historical  point  of  view. . 

BREVA  INNOMINATA.  See  "Breve  In- 
nomlnatum." 

BREVE  (Law  Lat)  In  Old  English  law. 
A  writ;  properly  an  original  writ  (breve 
oriffinale),  by  which  all  actions  In  the  su- 
perior courts  of  England  were  otue  required 
to  be  commenced.  A'on  potest  quis  sine 
brevi  agere,  no  man  can  sue  without  a  writ. 
Bracton,  fols.  A\?,h.  112;  Fleta.  lib.  2.  c.  18,  { 
4;  Steph.  PI.  5.  U;  :;  HI.  Comm.  272.  273. 

BREVE  DE  RECTO.  A  writ  of  right 
Tile  writ  of  right  patent  is  of  the  highest 
nature  of  any  In  the  law.  Cowell;  Fltsh. 

Nat.  Brev. 

BREVE  INNOMINATUM.  A  writ  con- 
taining a  general  ststsmsnt  Only  of  the 

cause  of  action. 

BREVE  ITA  DICITUR,  QUIA  REM  DE 
qua  agitur,  et  Intentionem  petentis,  paucis 
verbis  breviter  enarrat.  A  writ  is  so  called 
because  it  briefly  states,  in  few  words,  the 
matter  la  dispute,  and  the  object  of  the 
party  seeking  relief.  8  Inst  89. 

BREVE    JUDICIALE    DEBET  8EQUI 

suum  orlginaie,  et  accessorium  suum  prln- 
clpale.  A  judicial  writ  ought  to  follow  its 
original,   and   an  accessory  Its  prlnd]^ 

Jenk.  Cent  Cas.  292. 

BREVE  JUDICIAtE  NON  CADIT  PRO 
defectu  firmae.  A  judicial  writ  fails  not 
through  defect  of  form.  Jenk.  OmA.  Oas.  48. 

BREVE  NOMINATUM.  A  writ  coataln- 
ing  a  statement  of  the  circumstances  of  the 

action. 

BREVE  ORIGINAtE.   An  Original  writ 

BREVE  PERQUIRERE.  To  purchase  a 
writ  or  license  of  trial.  In  the  king's  courts. 

by  the  plaintiff,  qui  hrcve  perquisivit : 
whence  the  usage  of  paying  68.  8d.  flue  to 
the  crown  where  the  debt  Is  £40.  and  of 

10s.  where  the  debt  is  JClOO,  etc..  In  suits  and 
trials  for  money  due  upon  bond,  etc.  Whar- 
ton. 

BREVE  TESTATUM.  A  written  memo- 
randum Introdiieed  to  perpetuate  the  tenor 
of  the  conveyance  and  investiture  of  lands. 

2  Bi.  Comm.  307.  It  was  prepared  after  tho 
transaction,  and  depended  for  its  validity 
upon  the  testimony  of  witnesses,  as  it  was 
not  sealed.  Spehuan. 

In  Scotch  taw.   A  similar  memoran- 
dum made  out  at  the  time  of  the  transfte,  at- 
tested by  the  parcf!  curiae, %nCi  by  the  seal 
of  the  superior.  Bell,  Diet 
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BREVET. 

 In  French  Law.    A  warrant  granted 

by  government  to  authorize  an  individual 
to  do  sorac'thing  for  bis  own  benefit. 

Brevet  friirvciitiori.    A  patent. 

 In    American    Law.    A  commission 

conferring  on  a  military  officer  a  degree  of 
rank  specified  in  the  commission,  without, 
however,  conveying  a  right  to  receive  cor- 
responding pay. 

BREVIA    (Lat.)    Writs.    The   plural  of 

breve  (q.  v.) 

BREVIA  ADVERSARIA.  Adversary 
writs;  those  brought  adversely  to  recover 
land. 

BREVIA  AMICABILIA.  Amicable  or 
friendly  writs:  writs  brought  by  agreement 
or  tonsent  of  iht-  parties. 

BREVIA    ANTICIPANTIA.  Anticipating 

writs;  writs  of  prevention.    See  Termes  de 
la  Ley. 

BREVIA  DE  CURSU.    Formal  writs  is- 
suing as  of  f  ourse.   See  "Brevia  Formata." 

BREVIA  FORMATA  (Lat.)  Certain  writs 
of  approved  and  established  form  which 
wore  granted  of  course  in  actions  to  which 
they  were  appli«  able,  and  which  could  not 
bo  changed  but  by  consent  of  the  great 
council  of  the  realm.    Bracton,  413b. 

BREVIA  INNOMINATA.  See  "Breve  In-, 
nouiiuatum."  | 

BREVIA  JUDICIALIA  (Lat.)  Judicial 
writs.  Subsidiary  writs  issued  from  the 
court  dtiring  the  progress  of  an  action,  or 
in  execution  of  the  judgment. 

BREVIA  MAGISTRALIA.  Writs  framed 
and  issued  by  masters  in  chancery,  not  fol- 
lowing any  established  form,  but  varying 
in  accordance  with  the  peculiarities  of  the 
particular  case.    Bracton,  413b. 

BREVIA  NOMINATA.  See  "Breve  Noml- 
natum." 

BREVIA  SELECT  A.  Choice  or  selected 
writs  or  processes.   Often  abbreviated  to 

brev.  scl. 

BREVIA,  TAM  ORIGINALIA  QUAM  JU-^ 
diciali,  patiuntur  Anglica  nomina.   Writs,  as  | 
well  original  as  judicial, bear  English  names. 
10  Coke.  132. 

BREVIA  TESTATA.  See  "Breve  Testa- 
tum." 

BREVIARIUM  ALARICIANUM  (or  ANIA- 

ni)  (Lat.)  A  code  of  law  compiled  by  order 
of  Alaric  II.,  king  of  the  Visigoths,  for  the 
use  of  the  Romans  living  in  his  empire,  pub- 
lished A.  n.  506.  It  was  collected  by  a 
committee  of  sixteen  Roman  lawyers,  from 
the  Codex  Grogorianus,  Hermogenianus, 
and  TheodoalanuB,  some  of  the  later  novels, 
and  the  wrUlnps  of  Galus.Paulus,  and  Papin- 
lanus.  In  the  middle  ages.  It  Is  commonly 
referred  to,  under  the  titles  Corpus  Theo- 


dosianum.  Lex  Theodoslana.  Liber  Legum. 
or  Lex  Homana.  1  Mackeld.  Civ.  Law,  p. 
49,  5  69. 

BREVIATE.  An  abstract  or  epitome  of 
a  writing.  Holthouse. 

BREVIBUS  ET  ROTULUS  LIBERANDIS. 

.\  writ  or  mandate  directed  to  a  sheriff, 
commanding  him  to  deliver  to  his  successor 
the  county  and  the  appurtenances,  with  all 
I  the  briefs,  rolls,  remembrances,  and  other 
things  belonging  to  his  office. 

BRIBE.  The  gift  or  promise,  which  is 
accepted,  of  some  advantage  as  the  induce- 
ment for  some  illegal  act  or  omission;  or 
of  some  illegal  emolument,  as  a  considera- 
tion for  preferring  one  person  to  another,  in 
the  performance  of  a  legal  act. 

BRIBERY.  At  common  law.  The  re- 
ceiving or  offering  any  undue  reward  by 
or  to  any  person  whomsoever,  whose  ordina- 
ry profession  or  business  relates  to  the  ad- 
ministration of  public  Justice,  in  order  to 
influence  his  behavior  in  office,  and  to  in- 
cline him  to  act  contrary  to  his  duty  and 
the  known  rules  of  honesty  and  Integrity. 
Coke.  3d  Inst.  149;  1  Hawk.  P.  C.  c.  67.  $ 
2;  4  Bl.  Comm.  139;  1  Russ.  Crimes,  156. 

The  term  "bribery"  now  extends  further, 
and  includes  the  offense  of  giving  a  bribe 
to  many  other  officers.  The  offense  of  the 
giver  and  of  the  receiver  of  the  bribe  haj 
the  same  name.  For  the  sake  of  distinc- 
tion, that  of  the  former — viz.,  the  briber — 
might  be  properly  denominated  "active 
bribery;  '  while  that  of  the  latter — viz..  the 
person  bribed — might  be  called  "passive 
bribery." 

"The  voluntary  giving  or  receiving  of 
anything  of  value  in  corrupt  payment  for  an 
official  act  done  or  to  be  done."  2  Blsh. 
Crim.  Law,  §  85. 

BRIBOUR.  One  that  pilfers  other  men's 
goods;  a  thief.    See  St.  28  Edw.  II.  c.  1. 

BRICOLIS.  An  engine  by  which  walls 
were  beaten  down.  Blount. 

BRIDEWELL.  A  house  of  correction  in 
England. 

BRIDGE.  A  structure  erected  over  a  riv- 
er, creek,  stream,  ditch,  ravine,  or  other 
place,  to  facilitate  the  pa-ssage  thereof:  in- 
cluding, by  the  term,  both  arches  and  abut- 
ments.   3  Har.  (N.  J.)  108;  15  Vt  438. 

The  common-law  definition,  flutnen  rel 
cursus  aquae,  etc..  has  a  more  enlarged 
significance  in  modern  usage,  and  the  term 
"bridge"  in  statutes  signifies  also  crossings 
over  public  ways  on  land.    37  Me.  451. 

Bridges  are  either  public  or  private. 
Public  bridges  are  such  as  form  a  part  of 
the  highway,  common,  according  to  their 
character,  as  foot,  horse,  or  carriage  bridges, 
to  the  public  generally,  with  or  without  toll 
(2  East.  342);  though  their  use  may  be  limit- 
ed to  particular  occasions,  as  to  seasons  of 
flood  or  frost  (2  Maule  ft  S.  262;  4  Campb. 
189). 
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BRIDGE  MASTERS.  Persons  rhoson  by 
the  citizens  to  have  the  care  and  supervis- 
kw  of  bridges,  and  haying  certain  tees  and 
ggnHtM  belonRin^  to  their  omrv.  as  in  the 
of  London  Bridge.   Lex.  Loud.  L'S3. 


BRIEF  (Lat.  hirii^;  Law  Fr.  biiefe, 
abort).   A  short  or  condensed  statement. 

In  Ecclesiastical  Law.   A  papal  re- 
script sealed  with  wax.   See  "Bull." 

 In  Old  Practice.    A  writ.    It  is  found 

in  this  sense  in  the  ancient  law  authors.  2 
Oow  Utt  7Sb. 

—In  English  Practice.  A  statement  hy 
a  solicitor  to  counsel,  containing  the  facts 
and  Issues,  the  names  of  the  witnesma,  etc., 
to  obtain  the  advice  of  counsel  on  a  point  of 
law,  or  to  enable  him  to  prepare  for  trial. 

 In  American  Practice.    Tlic  written 

or  printed  points,  authorities,  and  argu- 
mmt  ftarelahed  to  the  court  hj  cooaael'.  It 
must  contain  some  statement  of  the  case 
and  argument  therein;  a  mere  copy  of  part 
of  the  assignments  of  error  being  Insuffi- 
tkmL  n  Ind.  654.  And  see  48  Ind.  856. 

BRIEF  A  L'EVESQUE.  A  writ  to  the 
bishop  which,  in  quare  impedU,  shall  go  to 
remora  an  tncninbent,  unless  he  recover  or 
b»  prosaatcd  ptndmU  fila.  1  Keb.  886. 

BRIEF  OF  TITLE.  An  abstract  of  tttte 

(q.  r.) 

BRIEF  (or  BRIEVE)  OUT  OF  THE 
chancery.  A  -writ  laaned  In  Scotland  in  the 

name  of  the  sovereign  In  the  elertlon  of  tu- 
tors to  minors,  the  cognoscing  of  lunatics 
or  of  Idlota,  and  tJia  ascertaining  the  wid- 
ow's terce;  and  sometimes  in  dividing  the 
prop<'rty  belonging  to  helrs-portloners.  In 
these  (asea,  only  brloTaa  are  now  la  nse. 
Bell,  Diet. 

BRIEF,  PAPAL.  The  pope's  letter  upon 
matters  of  discipline. 

BRIEVE  (from  bretr.  q.  v.)  In  Scotch 
Uiw.  A  writ.  1  Karnes.  Eq.  146;  1  Vorbes. 
last  pL  4.  bk.  2.  c.  1,  tit  2.  S  L 

BRIQA  (l  aw  Lat.)    In  old  European  law. 
ftrlfe;  conteutlon;  litigation;  controversy. 
OoiPtfl;  Blount. 


BBIttANDINE.   A  coat  of  mall  or  ancient 

armor,  consisting  of  numerous  Jointed 
scale-like  plates,  very  pliant  and  easy  for 
the  body. 

BRIGBOTE  (Saxon).  A  c<pitrlbntlon  to 
repair  a  bridge. 

BRINGING  MONEY  INTO  COURT.  The 
»ct  «)f  depositing  money  in  the  hands  of  the 
proper  officer  of  th**  court  for  the  purpose 
Of  aatlalyins  a  debt  or  duty,  or  of  an  inter- 
pleader. "See  "Payment  Into  Conrf 

BRiS.  In  French  maritime  law.  Llter- 
illy.  breaking;  wr*'i  k  Distinguished  from 
MM/mpe  (q.  v.)  Ord.  Mar.  liv.  2,  tit.  9. 

BRISTOL  BARGAIN.  A  contract  by 
which  A.  lends  B.  £l.OUO  on  good  security, 


and  it  is  agreed  that  LT.OO.  together  with 
interest,  shall  he  paid  at  a  time  stated,  and, 
as  to  the  other  £600,  that  B..  In  consldersp 

tinn  thereof,  shall  pav  to  A.   C 100  per  a»- 
num  for  seven  years.  Wharton. 

BROCAGE.  See  "Brokefaga.** 

BROCARIU8,  or  BROCATOR.  A  broker; 

a  midillf uKin  lietween  buyer  and  seller; 
the  ugetit  ut  both  transacting  parties.  Used 
in  the  old  Scotch  and  BncUsh  law.  Bell. 
Diet.;  Goweil. 

BROCELLA.  A  thicket,  or  covert,  of 

bushes  and  brushwood.   "Browse"  Is  said 

to  be  derived  hence.  Cowell. 

BROKERAGE,  or  BROCAGE.  The  trade 
or  occupation  of  a  broker;  the  commissions 
paid  to  a  broker  for  his  serrices. 

BROKERS.  Those  who  are  engaged  for 
others  ill  till  negotiation  of  contracts  rela- 
tive to  property,  with  the  custody  of  which 
they  baTe  no  concern.  Paley,  Ae.  18.  Bee 
16  Gray  (Mass.)  486;  46  BL  78;  16  How. 
Pr.  (N.  Y.)  440. 

One  who  receives  a  commission  for  mak- 
ing a  bargain  for  another.    6  Bing.  702. 

A  salaried  agent  is  not  a  broker.  1  Ore. 
218. 

A  broker  differs  trom  a  factor  In  that  he 
has  no  possession  of  the  property  be  sells. 

47  Cal.  21.'?:  41  N.  Y.  235;  104  Mass.  259. 

 Bill  and  Note  Brokers.    Those  who 

negotiate  the  purchase  and  sale  oi  bills  of 
exchange  and  promissory  notes. 

 Exchange  Brokers.  Those  who  nego- 
tiate Idlls  of  excliauk^e  drawn  on  foreign 
countries,  or  on  other  places  in  this  country. 

——Insurance  Brokers.  Those  who  pio> 
cure  insurance,  and  n^otlate  between  In- 
surers and  insured. 

 Merchandise  Brokers.  Those  who  ne- 
gotiate the  sale  of  merchandise  without 
having  possession  or  control  of  it,  as  factors 
have. 

—Pawnbrokers.  Those  who  lend  money 
in  small  sums,  on  the  security  of  personal . 

property,  at  usurious  rates  of  interest.  They 
are  licensed  by  the  authorities,  and  except- 
ed from  the  operation  of  the  usury  laws. 

 Real-Estate  Brokers.    Those  who  n^ 

gotiate  the  sale  or  purchase  of  real  prop- 
erty.   They  are  a  numerous  class,  and,  Itt 

addition  to  the  above  duty,  sometimes  pro- 
cure loans  on  mortgage  seeorlty.  collect 
rents,  and  attend  to  the  letting  and  leasing 

of  houses  and  lands. 

Ship  Brokers.  Those  who  negotiate 
the  purchase  and  sale  of  ships,  and  the  busi- 
ness of  freighting  vessels.  Like  other  bro- 
kers, they  reoelye  a  commission  fnnn  the  san- 
er only. 

Block  Brokers.    Those  emptoyed  to 

buy  and  sell  shares  of  stock  In  Incorporated 
companies,  and  the  indebtedness  of  govern- 
ments. These  brokers  have  possession  of 
the  certiflcates  and  other  written  evidencaa 

of  title. 
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BROSSUS.    Bruised,    or    injured  with 

blows,  wounds,  or  oilier  casualty.  Cowell. 

BROTHEL.  A  bawdy  house:  a  common 
habitation  of  prostitutes. 

BROTHER.  He  who  is  bom  from  the 
sanu*  father  and  mother  with  another,  or 
from  one  of  them  only. 

Brothers  are  of  the  whole  blood  when  they 
are  born  of  the  same  father  and  mother, 
and  of  the  half-blood  when  they  are  the  is- 
sue of  one  of  them  only.  In  the  civil  law. 
when  they  are  the  children  of  the  same 
father  and  mother,  they  are  called  "broth- 
ers gcrmain;"  when  they  descend  from  the 
same  father,  but  not  the  same  mother,  they 
are  "consanguine  brothers;"  when  they  are 
the  issue  of  the  same  mother,  but  not  the 
same  father,  they  are  "uterine  brothers." 
A  "half  brother '  is  one  who  is  born  of  the 
same  father  or  mother,  but  not  of  both;  one 
born  of  the  same  parents  before  they  were 
married,  a  "left-sided  brother;"  and  a  has 
tard  born  of  the  same  father  or  mother  is 
called  a  "natural  brother."  See  "Blood;" 
"Half-Blood;"  "Line;"  Merlin,  Repert. 
Frere;  Diet,  de  Jurisp.  Frere;  Code,  3.  28. 
27;  Nov.  84.  praef.;  Dane,  Abr.  Index. 

BROTHER-IN-LAW.  The  brother  of  a 
wife,  or  the  husband  of  a  sister. 

There  is  no  relationship,  in  the  former 
case,  between  the  husband  and  the  brother- 
in-iaw,  nor  in  the  latter,  between  the  broth- 
er and  the  husband  of  the  sister;  there  Is 
only  affinity  between  them.  See  Vaughan. 
302.  329. 

BRUARiUM,  BRUERA,  BRUERIA,  or 
bruerum.  In  old  English  law.  A  heath 
ground;  ground  where  heath  grows.  Spel- 
man;  Fleta.  lib.  2,  c.  71.  §  7;  Id.  lib.  2.  c.  41. 
5  2;  Id.  lib.  4.  c.  27,  8  16.  Bracton,  fol.  229b. 
231;  Co.  Litt.  4b;  Reg.  Orig.  lb,  2. 

BRUGBOTE.    See  "Brigbote. " 

BRUILLUS.  A  wood  or  grove;  a  thicket 
or  clump  of  trees  in  a  park  or  forest.  .Jacob. 

BRUISE.  In  medical  Jurisprudence.  An 
injury  done  with  violence  to  the  person, 
without  breaking  the  skin.  It  is  nearly 
synonvmnus  with  "contusion"  (*/•  »•)  1 
Chanc.  Prar.  38.  See  4  Car.  &  P.  381.  487. 
558.  565. 

BRUKBARN.  In  old  Swedish  law.  The 
child  of  n  woman  conceiving  after  a  rape, 
which  was  made  legitimate.  Literally,  the 
child  of  a  slruKgle.    Barr.  Obs.  St. 

BRUTUM    FULMEN.    An   empty  noise; 

an  empty  threat 

BUBBLE  ACT.  Thp  name  given  to  the 
statute  6  Geo.  I.  C.  18.  which  was  passed  in 
1710.  and  was  intended  "for  restraining 
several  extravagant  and  unwarrantable  prac 
tices  therein  mentioned."  See  2  P.  Wms. 
219. 

BUCK  STALL.    A  toil   to  take  deer.  4 

In.st.  306. 


BUGGERY.    Includes    both  "bestiality." 

or  carnal  connection  between  a  human  be- 
ing and  a  beast,  and  "sodomy,"  or  carnal 
connection  between  human  beings  against 
the  order  of  nature.    3  Inst.  58. 

BUILDING.  An  edifice,  erected  by  art 
and  fixed  upon  or  over  the  soli,  composed 
of  stone,  brick,  marble,  wood,  or  other  prop- 
er substance,  connected  together,  and  de- 
signed for  use  in  the  position  in  which  it 
is  so  fixed. 

Taken  in  its  broadest  sense,  it  can  mean 
only  an  erection  Intended  for  use  and  oc- 
cupation as  a  habitation,  or  for  some  pur- 
pose of  trade,  ornament,  or  use.  13  Gray 
(Mass.)  312. 

A  bridge  (11  Wis.  119).  a  floating  dock  (2 
V'room  fN.  J.l  477).  seats  or  platforms  in  a 
park  (55  Cal.  159;  39  Conn.  41)  have  been 
held  not  to  be  buildings,  while  an  unfinish- 
ed house  (L.  R,  1  C.  C.  338).  a  stable  (94 
111.  456).  a  church  (10  Pa.  413)  are  build- 
ings. 

BUILDING  LEASE.  A  lease  of  the  soil 
for  the  purpose  of  erecting  buildings  there 
on.  usually  for  a  long  term.  See  "Groun«i 
Rent." 

BULK.  Merchandise  which  is  neither 
counted,  weighed,  nor  measured. 

A  sale  by  bulk  is  a  sale  of  a  quantity  of 
goods  such  as  they  are.  without  measuring, 
counting,  or  weighing.  Civ.  Code  La.  art. 
3522,  note  6. 

BULL.  A  letter  from  the  pope  of  Rome, 
written  on  parchment,  to  which  is  attached 
a  leaden  seal  impressed  with  the  images  of 
Saint  Peter  and  Saint  Paul. 

There  are  three  kinds  of  apostolical  re- 
scripts,— the  "brief,"  the  "signature,"  and 
the  "bull."  which  last  is  most  commonly 
used  in  legal  matters.  Bulls  may  be  com- 
pared to  the  edirts  and  letters  patent  of  sec- 
ular princes.  When  the  bull  grants  a  fa- 
vor, the  seal  is  attached  by  means  of  silken 
strings;  and  when  to  direct  execution  to  bo 
performed,  with  flax  cords.  Bulls  are  writ- 
ten in  Latin,  in  a  round  and  Gothic  hand. 
Ayliffe.  Par.  132;  Ayllffe,  Pand.  21;  Merlin. 
Repert. 

BULLA  (Lat.)  A  seal  used  by  the  Ro- 
man emperors  during  the  lower  empire,  and 
which  was  of  four  kinds. — gold,  silver,  wax. 
and  lead.  These  are  described  by  Spelman 
In  detail. 

A  letter,  brief,  or  charter,  sealed  with 
such  a  seal  (litrrae  tiiillnlac).  Spelman. 

A  brief,  mandate,  or  bull  of  the  pope, 
having  usually  a  leaden,  but  sometimes  a 
golden,  seal.  Spelman;  Blount:  Cowell; 
Burrili. 

BULLETIN.  An  official  account  of  pub- 
lic transactions  on  matters  of  importance. 
In  France,  it  Is  the  registry  of  the  laws. 

BULLION.  The  term  "bullion"  is  com- 
monly applied  to  uncoined  gold  and  silver, 
in  the  mass  or  lump. 
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'  BULLION  FUND.  A  deposit  of  public 
moiu  y  at  tbe  mint  and  its  bi:iii<  hes.  The 
object  of  this  fond  Is  to  enable  the  miut  to 
make  ratnrns  of  coins  to  private  depoattoni 
of  bullion  without  waiting  until  ruoIi  bullion 
is  a«  tuaily  coined.  If  tho  bullion  fund  is  i 
sufficiently  large,  depositors  ur<'  paid  as 
•ooB  aa  their  bullioa  ia  melted  and  aaaajred, 
Md  tlie  Tahie  tucertained.  It  thus  enables 
the  mint  to  have  a  stock  of  coin  on  hand  to 
pay  depositors  in  advance.  Such  bullion 
becomes  the  propeit7  of  the  goyernment. 
and.  belnp  subsequently  coined.  Is  available 
as  a  meaus  of  prompt  payment  to  other  de- 
positors. Act  May  XS.  1860  (»  U.  &  8t  at 
Larse.  iS6>. 

BUM-BAILIFF.  A  person  employed  to 
dun  one  for  a  debt;  the  bailiff  employed  to 
arrest  a  debtor.  Black  thinks  it  a  vulgar 
corruption  of  "bound-bailiff"  ('/.  v.)  Hall 
says  that,  from  the  notion  of  a  humming  or 
droning  noise,  th<  word  *1»nm"  waa  applied 
to  dunning  for  a  debt. 

BUNOA,  BONDA,  or  BONNA.  In  old 
English  law.  A  bound,  boundary,  border,  or 
limit  I /  1 M //v.  limes).  Spelmau,  v()<-. 
"Bannum;  '  "Bonna."  4  Inst.  318;  Bracton, 
foL  IWbi  t  Crabby  Beal  Prop.  149;  B«g. 
Oris.  MSt. 

BUOY.  A  piece  of  wood,  or  an  empty 
barrel,  or  other  thing,  moored  at  a  particular 
place,  and  floating  on  the  water,  to  show 
the  place  where  it  Is  shallow,  to  mark  the 
channel,  or  to  indicate  the  danger  there  is 
to  naTlgation. 

BURDEN  OF  PROOF.   TlM  duty  Of  prOY- 

in?  the  facts  in  dispute  on  an  Issue  raised 
tx^tween  the  parties  in  a  cause.  See  16  N. 
Y  t>6;  1  Gray  (Maaa.)  600;  •  Wheat.  (U.  S.) 
481. 

of  proof  is  to  be  dtttbignlshed 

prima  farir  evidence  or  a  prima  facie 
Generally,  when  tho  latter  is  shown, 
the  duty  imposed  upon  the  party  having  the 
bnr'len  will  be  satisfied,  but  it  is  not  necea- 
sanlv  so.  6  Cush.  (Mass.)  364;  11  Mete. 
(Mass.)  460:  22  Ala.  20;  7  Blackf.  (Ind.) 
427;  1  Gray  (Mass.)  61;  7  Boston  Law  Bep. 


BUREAUCRACY.  A  gOTeniment  by  de- 
partments, each  under  a  <hiof;  a  word  to 
describe  the  system  used  in  an  invidious 
aeoee.  Wharton. 

BUftQ,  or  BUROH.  A  term  andeBUy  ap- 
plied to  a  castle  or  fbrtlfled  j^ace;  a  bwoiigh 

(*;.  t ,  I  Spelman. 

BURGAGE.  A  species  Of  tenure,  de- 
scribed by  old  law  writers  ss  but  tenure  in 

socage,  where  the  king  or  other  person 
was  lord  of  an  ancient  borough,  in  which 
the  tenements  were  held  l)y  a  rent  certain. 

Such  borough H  had.  and  still  have,  cer- 
tain peculiar  customs  connected  with  the 
tennre.  which  distinguished  it  from  the 
ordinary  socage  tenure.  These  customs  are 
known  by  the  name  of  "BamoMh  BBgHah**  (9- 
w.|.  and  they  alter  the  law  in  respect  of  de- 


scent, as  well  as  of  dower,  and  tlie  power  of 
devising.  By  it  the  youngest  son  Inherits 
the  lands  of  which  his  father  died  seised.  A 
widow,  in  some  boroughs,  has  dower  In  re- 
spect to  all  the  tenements  which  were  her 
husband's;  in  others,  she  has  a  moiety  of 
her  hnsband's  lands  so  Ions  as  she  remains 
unmarried;  and  with  respect  to  devises,  In 
some  places,  such  lands  only  can  be  devised 
as  were  at  (luin  d  by  purchase;  in  others, 
estates  can  only  be  devised  for  life.  2  BL 
Comm.  82;  Olsny.  bk.  7,  c.  8;  Litt.  S  162; 
Cm.  Car.  111;  1  Salk.  24.'{;  2  I.d.  Ravni. 
H.)2i,  1  L\  Wms.  63;  Fitah.  Nat  Brev.  150; 
Cro.  Blls.  416. 

BURGAGE  HOLDING.  A  tennre  by  which 

lands  in  royal  boroui^bs  in  Scotland  were 
held  of  the  sovereign.  Tiie  service  was 
watching  and  warding,  and  was  done  by 
the  burgesses  within  the  territory  of  the 
borough,  whether  expressed  in  the  charter 
or  not  Bee  81  *  88  Viet  e.  101. 

BURGAGE  TENURE.  In  English  law.  A 
tenure  by  which  houses*  or  lands  which 
were  ftmneriy  the  site  of  houses,  in  ancient 

l)oroughs,  are  held  of  the  king,  or  other 
lord  of  the  borough,  at  a  certain  yearly 
rent  Olanr.  lib.  7.  c  3;  Lltt  K  168,  168: 
Oo.  Lltt.  108b:  2  HI.  Comm.  82;  Blount;  1 
Etteph.  Comm.  198;  1  Crabb,  Real  Prop.  p. 
588,  i  748. 

BURGATOR.  One  who  breaks  into  housee 
or  inclosed  places,  as  distinguished  from 
one  who  committed  robbery  in  ^e  open 
coontry.  Spelman,  roe,  "Bulgaria." 

BURGBOTE.  A  term  applied,  in  the  old 
English  law,  to  a  contribution  towards  the 
repair  of  castles  or  waUs  of  detaiae,  or  of 
a  boroQsh. 


BURGENSES.    In  old  Enf^lA 

inhabitants  of  a  borough. 


law.  The 


BURGERI8TH.  A  word  used  in  Domes- 
day, signifying  a  breach  of  the  peace  in  a 
town.  Jacob. 

BURGESS.  A  magistrate  of  a  borough. 
Blount  An  officer  who  discharges  the  same 
duties  for  a  bonmgh  12iat  a  mayor  does  fbr 
a  dry.  The  word  la  used  in  this  sense  in 

Pennsylvania. 
An  li^aMtaat  of  a  town;  a  freeman:  one 

legally  admitted  as  a  member  of  a  corpora- 
tion. Speiman.  A  qualified  voter.  3  Steph. 
Comm.  192.  A  representative  in  parliament 
of  a  town  or  borough.    1  Bl.  Comm.  174. 

BURGESS  ROLL.  A  list  of  those  en- 
titled to  new  rights  under  the  act  of  6  4k  6 
Wm.  IV.  c.  74;  8  Steph.  Comm.  188  et  seq. 

BURGH  KNQLISH.  See  "Borongh  Bug- 

Ush." 

BURGH    ENGLOYS.   Borough  BngUsh 

(q.  r.)    Y.  B.  P.  1  Edw.  III.  38. 

BURGHBRECH,  or  BURGHBRECHE.  A 
fine  imposed  on  the  conunnnlty  of  a  town 

for  a  breach  of  the  peaces  etc      ^.  ..  , 
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BURGHMAILS.  Yearly  payments  to  the 
crown  of  Scotland,  Introduced  by  Malcolm 
III.,  and  resembling  the  English  fee-farm 
rents.    Enc.  Lond. 

BURGHMOTE.  In  Saxon  law.  A  court 
of  justice  held  twice  a  year,  or  oftener.  In 
a  burg.  All  the  thanes  and  free  owners 
above  the  rank  of  ( eorls  were  bound  to  at- 
tend without  .summons.  The  bishop  or  lord 
held  the  court.    Spence,  Eq.  Jur. 

BURGLAR.  Ont'  who  commits  burglary 
(fl.  V.) 

BURGLARIOUSLY.  In  pleading.  A  tech- 
nical word  which  must  be  introduced  in- 
to an  indictnuMit  f<ir  burglary  at  common 
law.  No  other  word  at  common  law  will 
answer  the  purixjse.  nor  will  any  circum- 
locution be  suflltient.  4  Coke,  39;  5  Coke, 
121;  Cro.  Ellz.  l>2ft;  Bac.  Abr.  "Indictment" 
(G.  C).  But  there  Is  this  distinction;  When 
a  Htatuto  punishes  an  offense,  by  its  legal 
designation,  without  enumerating  the  acts 
which  constitute  it.  then  it  is  necessary  to 
use  the  terms  which  technically  charge  the 
offense  named,  at  «  nmmon  law.  But  this  Is 
not  neces-sary  wlieu  the  statute  describes 
the  whole  ofTensc.  aad  the  indictment 
charges  the  crime  in  the  words  of  the  stat- 
ute. Thus,  an  indictment  which  charges 
the  statute  <  iinie  of  burglary  is  sufflcient. 
without  averring  tliat  the  crime  was  com- 
mitted "burglariously."  4  Mete.  (Mass.) 
357. 

BURGLAR  ITER.  In  old  criminal  plead 
ing.  Burglariously. 

BURGLARY.  At  common  law,  the  break 
ing  and  enterinK  the  house  of  another  in 
the  nighttime,  with  Intent  to  commit  a 
felony  therein,  whether  the  felony  be  ac 
tually  committed  or  not.  Coke,  3d  Inst.  63; 
1  Hale.  P.  C.  549;  1  Hawk.  P.  C  c.  38,  §  1; 
4  Bl.  Comm.  224:  2  East,  P.  C.  c.  l.'i,  §  1.  p. 
484;  2  Russ.  Crimes,  2;  Rose.  Crim.  Ev. 
252;  1  Coxe  (N.  J.)  441;  7  Mass.  247. 

The  elements  of  the  offense  are: 

(1)  The  breaking  (105  Mass.  588);  but 
a  constructive  breaking  is  sufflcient  (9  Ired. 
IN.  C]  463).   See  "Mreaklng." 

(2)  The  entry.    Ill  Mass.  395. 

(3)  The  building  broken  and  entered 
must  be  the  dwelling  house  of  another  (43 
Ala.  17);  but  an  outstanding  building  within 
the  curtilage  is  regarded  as  part  of  the 
dwelling  (26  Ala.  45). 

(4)  Both  breaking  and  entry  must  be  in 
the  nighttime.    10  N.  H.  105. 

(5)  And  both  must  be  with  Intent  to 
commit  a  felony  in  the  house  (12  N.  H. 
42);  but  the  felony  need  not  have  been 
committed  (29  Ind.  80). 

The  offense  has  been  enlarged  by  stat- 
ute both  as  to  the  buildings  broken  into,  and 
as  to  the  time  of  the  breaking  and  entry. 

BURGOMASTER.  In  Germany,  this  Is 
the  title  of  an  officer  who  performs  the  du- 
ties of  a  mayor. 

BURGWHAR.   A  burgess  (q.  v.) 


BURIAL.   The  act  of  Interring  the  dead. 
No  burial  is  lawful  unless  made  in  con- 
formity  with  the   local   regulations;  and 
when  a  dead  body  has  been  found,  It  cannot 
be  lawfully  burled  until  the  coroner  has 
held  an  Inquest  over  It.    In  England  it  is 
the  practice  for  coroners  to  issue  warrants 
to  bury,  after  a  view.    The  leaving  unburied 
j  the  corpse  of  a  person  for  whom  the  defend- 
I  ant  is  bound  to  provide  Christian  burial,  as 
I  a  wLfe  or  child,  is  an  indictable  misdemean- 
or. If  he  is  shown  to  have  been  of  ability  to 
provide  such  burial.    2  Den.  C.  C.  325, 

'  BURKING,  or  BURKISM.  Committingr 
murder  in  order  to  sell  the  body  for  dissec- 
tion. So  called  from  the  first  perpetrator. 
See  4  Redf.  Sur.  (N.  Y.)  540. 

BURLAW  (BYRLAW,  or  BIRLAW) 
courts.  In  Scotch  law.  Assemblages  of 
neighbors  to  elect  burlaw  men,  or  those  who 
were  to  act  as  rustic  judges  in  determining 
disputes  in  their  neighborhood.  Skene  de 
Verb.  Sign.;  Bell,  DlcL 

BURLAW8,    BIRLAWS,   or  BYRLAW8. 

In  Scotch  law.  Laws  made  by  neighbors 
elected  by  common  consent  in  the  birlaw 
courts.    Skene  do  Verb.  Sign. 

Laws  made  by  husbandmen,  etc.,  concern- 
ing neighborhood  (rusdcoruvi  leges).  Spel- 
man.  voc.  "Bellaglnes,"  considers  this  word 
essentially  the  same  with  "by-laws"  {q.  u.) 

BURNING.   See  "Accident;"  "Fire." 

BURNING  IN  THE  HAND.  When  a  lay- 
man was  admitted  to  benefit  of  the  <'lergy 
he  was  burned  In  the  hand,  "in  the  brawn  of 
the  left  thumb,"  in  order  that  he  might  not 
claim  the  benefit  twice.  This  practice  was 
finally  abolished  by  St.  19  Geo.  III.  c.  74. 
though  before  that  time  the  burning  was 
often  done  with  a  cold  iron.  12  Mod.  448; 
4  Bl.  Comm.  267  et  seq. 

BURROCHIUM.  A  burroch.  dam.  or 
small  wear  over  a  river,  where  fish  traps 
are  laid.  Cowell. 

BURROWMEALI8.  A  term  In  the  Scotch 
law,  used  to  designate  the  rents  paid  Into 
the  king's  private  treasury  by  the  burgesses 
or  inhabitants  of  a  borough. 

BURSA,  or  BURSE.  A  purse.  Spelman; 
Bracton.  fol.  84;  Britt,  c.  29. 

BURSAR! A.  The  bursery  or  exchequer 
of  collegiate  and  conventual  bodies;  or 
the  place  of  receiving  and  paying  and 
accounting  by  the  bursarii,  or  bursers,  A. 
D.  1277.  But  the  word  "bursarii"  did  not 
only  signify  the  bursers  of  a  convent  or  col- 
lege, but  formerly  stipendiary  scholars  were 
called  by  the  name  of  "bursarii."  as  they 
lived  on  the  burse  or  fund,  or  public  stock 
of  the  university.  At  Paris,  and  among  the 
Cisterian  monks,  they  were  particularly 
termed  by  this  name.  Jacob. 

BURYING  ALIVE.  In  English  law.  The 
ancient  punishment  of  sodomites,  and  those 
who  contracted  with  Jews.  Fleta,  lib.  1^ 
c.  27,  S  3. 
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BURYING    GROUND.    A    place  appro- 
priated for  depositing  the  dead;  a  cemetery. 
In  MMMchusetts.  buiying  grounds  cannot ' 
be  appropriated  to  roads  without  the  con- 
sent to  the  owners.    Gen.  St.  Mass.  244. 

BU8CARL,  or  BUT8ECARL.  In  Saxon 
and  old  Bngtltli  law.  Seamen  or  marinea; 
mUUeB  iMiMlloi.  Spelman. 

BUSHEL.  The  Winchester  bushel,  es- 
UbUshed  by  13  Wm.  IIL  c  6  (1701).  was 
made  tbe  standard  of  grain.   A  cylindrical 

vf  spol.  eiphtpon  and  a  lialf  inrhps  in  diame- 
ter, and  eight  inches  (ieep  inside,  contains 
a  bushel.  The  capacity  Is  2,145.42  cubic 
Inches.  The  bushel  established  by  5  &  6 
Geo.  IV.  c.  74,  is  to  contain  2.218.192  cubic 
inches.  This  measure  has  been  adopted  in 
many  of  tbe  United  States.  In  New  York 
the  heaped  buahel  la  allowed,  containing 
2.81.'  cubic  inches.  The  exceptions,  as  far 
as  Ifoown.  are  Connecticut,  where  the  bushel 
holds  2.198  cubic  inches;  Kentucky,  2,160.6G; 
Indiana,  Ohio,  Mississippij  and  Missouri, 
where  It  contains  2,150.4  cable  inches. 
Dane,  Abr.  c.  211.  a.  12.  5  4.  See  the  whole 
subject  discussed  in  Report  of  the  Secretary 
of  State  of  the  United  States  to  the  Senate. 
Feb.  22.  1821. 

In  accordance  with  a  Joint  resolution  of 
congress,  adopted  In  Jnne^  1836,  a  uniform 

scale  of  weierhts  and  measures  has  been 
adopted  in  many  states,  by  which  the  bush- 
el shall  contain  2,150  cubic  Inches.  See  Dom. 

Commerce  Act  N.  Y.  §  2. 

It  is  further  provided  that,  where  any 
commodity  is  sold  by  the  bushel,  and  no 
special  agreement  is  made  as  to  the  mode 
of  measuring,  the  bushel  shall  consist  of  70 

pounds  of  lime;  60  pounds  of  wheat,  peas, 
potatoes,  clover  seed,  or  beans;  57  pounds 
of  onions;  56  poiiiKis  of  Indian  corn  or  rj'e; 
55  pounds  of  flaxseed:  54  pounds  of  sweet 
potatoes;  ,",«)  pounds  of  corn  meal,  rye  meal, 
or  carrots;  4S  pounds  of  barley,  apples,  or 
buckwheat;  45  pounds  of  beard  grass,  tim- 
othy seed,  or  Hco;  88  pounds  of  dried 
peaches;  32  pounds  of  oats;  2.'»  pounds  dried 
apples;  20  pounds  bran  or  shorts.    Id.  S  8. 

BUSINESS  CORPORATION.  A  stock  cor- 
poration other  than  Insurance,  banking,  and 
transportation  corporations.  Oen.  Corp.  Law 

N  Y  5  2. 

BUSINESS  HOURS.  The  time  of  the  day 
during  which  business  Is  transacted.  In  re- 

speet  to  the  lime  of  presentment  and  de- 
mand of  bills  and  notes,  business  hours 
Keneraily  range  through  the  whole  day  down 
to  the  hours  of  rest  in  tbe  evening,  except 
when  tbe  paper  is  payable  at  a  bank,  or 
by  a  banker.  2  Hill  (N.  T.)  885.  See  16 
Me.  67;  17  Me.  230. 

BU80NE8.  A  word  found  only  in  Brac- 
ton  (folio  115b).  Prom  the  context,  it 
means  the  principal  persons  of  the  <  uimty, 
and  is  thought  to  have  been  synonymous 
i^ith  "barons."  2  Reeve.  .Hist  Eng.  Law. 
2.  note;  Grabb.  Hist.  Eng.  Law,  161. 


BUSSA,  or  BUSCIA.  In  old  English  law. 
A  ship  of  large  size  and  clumsy  construc- 
tion. Spelman. 

BUTLERAGE.  A  certain  portion  of  ev- 
ery cask  of  wine  imported  by  an  alien, 
which  the  king's  butler  was  allowed  to  take. 

Called  also  "prisage."  2  Bulst.  2:a.  An- 
ciently, it  might  be  talveu  also  of  wine  im- 
ported by  a  subject  1  Bl.  Comm.  815'; 
Termes  de  la  Ley;  Cowell. 

BUTLER'S  ORDINANCE.  In  EnRliah  law. 
A  law  fur  the  heir  to  punish  waste  in  the 
life  of  the  ancestor.  "Though  It  be  on  rec- 
ord in  the  parliament  book  of  Edward  I.,  yet 
it  never  was  a  statute,  nor  ever  so  received; 
but  only  some  constitution  of  the  king's 
council,  or  lords  in  parliament,  which  never 
obtained  the  strength  or  force  of  an  act  of 
parliament"  Hale,  Hist  Com.  Law.  18. 

BUTT.  A  measure  of  capacity,  equal  to 
one  hundred  and  eight  gallons.  See  "Meas- 
ure." 

BUTTALS.  The  bounding  llnea  of  land 
at  the  end;  abuttals. 

BUTTED  AND  BOUNDED.  A  phrase 
sometimes  used  in  conveyancing,  to  denote 
the  boundaries  of  lands.  Bee  *'Butt8  and 
Bounds." 

BUTTS.  The  ends  or  short  pieces  of  ara^ 
ble  lands  left  In  ploughing.    Cowell.  . 

Rutt  also  denotes  a  measure  of  land  (Ja> 
rob;  Cowell).  and  a  measure  of  quantity, 
equal  to  one  hundred  and  eight  gallons. 
See  "Measure." 

BUTTS  AND  BOUNDS.  The  lines  bound- 
ing an  estate;  the  angles  or  points  where 
these  lines  change  their  direction.  Cowell; 

Spelman. 

BUTTY.  A  local  term  In  the  north  of 
England,  for  the  associate  or  deputy  of  an- 
other; also  of  things  used  la  common. 

BUYING  TITtES.  The  purchase  of  the 
rights  of  a  disseisee  to  lands  of  which  a 
third  person  has  the  possession. 

BY,  or  BYE.  A  habitation.  Co.  Utt;  18 
App.  Dlv.  (N.  T.)  142. 

BY-Bl  DOING.  Bidding  on  property  of- 
fered for  sale  at  auction,  by  or  In  behalf 
of  the  owner,  for  the  mere  purpose  of  rais- 
ing the  price,  or  indtieing  others  to  bid 
higher.  Sometimes  called  "pufflng."  By- 
bidding  by  ■  the  owner,  or  caused  by  the 
owner,  or  ratified  by  him.  has  often  been 
held  to  be  a  fraud,  and  avoids  the  sale.  8 
How.  (U.  8.)  153. 

BY  BILL,  or  BY  BILL  WITHOUT  WRIT. 
These  terms  were  anciently  applied  to  ac- 
tions commenced  by  original  bill,  instead 
of  bv  oriRinal  writ.  1  Archb.  Pr.  pp.  2.  337; 
5  Hill  (N.  Y.)  213.  They  were  later  used 
to  denote  actions  commenced  by  capias. 

BY  ESTIMATION.  A  term  used  in  con- 
veyances.   In  sales  of  land  it  not  untre- 
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quently  occurs  that  the  property  is  said 
to  contain  a  certain  number  of  acres  "by 
estimation,"  or  so  many  acres,  "more  or 
less."  When  these  expressions  are  used,  if 
the  land  fall  short  by  a  small  quantity,  the 
purchaser  will  receive  no  relief.  In  one 
case  of  this  kind,  the  land  fell  short  two- 
fifths,  and  the  purchaser  received  no  re- 
lief.   2  Freem.  106.    See  1  Call.  (Va.)  301; 

4  Hen.  &  M.  (Va.)  184;  6  Bin.  (Pa.)  106; 
1  Serg.  &  R.  (Pa.)  166;  2  Johns.  (N.  Y.)  37; 

5  Johns.  (N.  Y.)  508;  15  Johns.  (N.  Y.)  471; 
3  Mass.  380;  5  Mass.  355;  1  Root  (Conn.) 
528.  The  meaning  of  these  words  has  never 
been  precisely  ascertained  by  judicial  de- 
cision. See  Sugd.  Vend.  231-236;  Wolff. 
Inst.  §  658;  and  the  cases  cited  under  the 
articles  "Constitution;"  "More  or  Less;" 
"Subdivision." 

BY  GOD  AND  MY  COUNTRY.    In  old 

English  (  riminal  practice.  The  established 
formula  of  reply  by  a  prisoner,  when  ar- 
raigned at  the  bar.  to  the  question,  "Cul- 
prit, how  wilt  thou  be  tried?"  Mr.  Barring- 
ton  ihinlis  the  correct  formula  must  origi- 
nally have  been,  "By  God  or  my  country," 
f.  f..  by  ordeal  (the  judicium  Dei),  or  by 
jury,  fr)r  (he  reason  that  the  question  asked 
supposes  an  option  in  the  prisoner,  and 
the  answer  is  meant  to  assert  his  inno- 
cence by  declining  neither  sort  of  trial. 
Barr.  Obs.  St.  84.  note  (i).  But  It  is  clear 
that,  in  answering  the  question,  the  pris- 
oner was  expected  to  select  one  particular 
mode  of  trial,  which  the  alternative  expres- 
sion contended  for  would  not  amouht  to. 
That  the  expression  "By  God"  did  not  nec- 
essarily and  exclusively  import  the  ordeal 
appears  from  the  form  of  issue  in  cases  of 
trial  by  the  grand  assize,  which  always  was 
that  the  party  put  himself  "on  God  and  on  the 
grand  assize."  See  Britt.  c.  48;  Y.  B.  T. 
20  Hen.  VI.  4.  That  every  word  of  this 
formula  was  deemed  essential  appears  from 
several  cases  on  record,  in  which  the  pris- 
oner's replies.  "By  Cod  and  my  good  coun- 
try," "By  God  and  honest  men,"  were  sev- 
erally rejected,  and  he  was  compelled  to  use 


the  precise  words  of  the  form.  1  How.  St. 
Tr.  1143;  3  How.  St  Tr.  520;  6  How.  St. 
Tr.  75;  7  How.  St.  Tr.  831.  On  the  trial 
of  John  James  for  high  treason  (13  Car.  II. 
1661),  and  the  prisoner  requesting  an  ex- 
planation of  the  form,  the  judge  said  that 
"By  God"  meant  "by  the  law  of  God."  and 
"by  the  countrj',"  twelve  Middlesex  men  of 
truth,  that  would  judge  impartially  between 
the  king  and  him.   6  How.  St.  Tr.  75. 

BY-LAW  MEN.  In  an  ancient  deed,  cer- 
tain parties  are  described  as  "yeomen  and 
by-law  men  for  this  present  year  In  Easln- 
guold."  6  Q.  B.  60.  They  appear  to  have 
been  men  appointed  for  some  purpose  of 
limited  authority  by  the  other  Inhabitants, 
as  the  name  would  suggest,  under  by-laws 
of  the  corporation  appointing. 


BY-LAWS. 

-In  Old  English  Law. 


The  ordinances 


of  a  town  or  village.    See  "By." 
 In  Modern  Usage.    Rules  and 


ordi- 


nances made  by  a  corporation  for  its  own 
government.    See  18  App.  Div.  (N.  Y.)  142. 

BY-ROAD.  "There  are  three  kinds  of  roads 
known  to  our  law:  (1)  Public  roads;  (2) 
private  roads;  (3)  by-roads.  All  these  dif- 
fer from  a  mere  right  of  way.  A  by-road 
is.  as  its  name  imports,  an  obscure  or  neigh- 
borhood road  in  its  earlier  existence,  not 
used  to  any  great  extent  by  the  public,  yet 
so  far  a  public  road  that  the  public  have 
of  right  free  access  to  it  at  all  times."  34 
N.  J.  Law,  89;  46  N.  J.  Law,  509. 

BY  THE  BYE.  In  practice.  Without  pro- 
cess. A  declaration  is  said  to  be  filed  by 
the  bye  when  It  is  filed  against  a  party  al- 
ready in  the  custody  of  the  court  under 
process  In  another  suit.  This  might  have 
been  done,  formerly,  where  the  party  was 
under  arrest,  and  technically  in  the  custody 
of  the  court;  and  even  giving  common  bail 
was  a  sufficient  custody  in  the  king's  bench. 
1  Scllon,  Prac.  228;  1  Tidd.  Prac.  419.  It 
is  no  longer  allowed.  Archb.  New  Prac.  293. 
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c 


C  The  third  letter  of  the  alphabet  It 

was  u?pcl  on  the  ballots  of  Roman  jurors  to 
denote  condeuuation.  being  the  Initial  let- 
ter of  ooadeatno.  See  "A." 

"C"  U  sometimes  used  for  "t"  In  old  rec- 
ords, as  "terclA"  for  "terUa,"  and  "tocius" 
for  ^nottaa."  Mac.  Cart  9  Hen.  m.  c  7. 


abteavlattoii  tor  omrta  od- 


a  A.  V.  As 
pifloN  vuU  (q,  v.). 


C.  O.  D.  Collect  on  delivery.  The  abbre> 
viation  has  acquired  an  established  meaning 
(S$  lU.  312),  but  Judicial  notice  will  not  be 
takeo  thereof  (65  N.  T.  100). 

C  T.  A.  Cum  frafameNfo  ohimco.  A  spe- 
cies of  administration  (f.  v.) 

CABAL  (Hebrew.  ootelO*  tradition;  or 

Fr.  cabale,  intrigue). 

(1)  A  hidden  or  Imaginary  art  practiced 
by  the  Jews.    1   Hall.  Lit,  Hist.  20.".  The 
Jews  believed  that  Moses  received  in  Sinai  i 
not  only  the  law,  bat  also  certain  unwritten  I 
prindplea  of  Interpretation,  called  "cabala"  ' 
or  "tradition,"  which  were  handed  down 
from  father  to  aon,  and  In  vhloh  mysterious 
and  magical  powers  were  snppoeed  to  re-j 
side.  < 

(2)  A  Junto  or  iirivate  meeting  of  small 
parties.  This  name  was  given  to  that  min- 
fatrr  In  the  reIgn  of  Charles  IT.,  formed  by 
ClIfTord.  Ashley,  Buckingham.  Arlington, and 
Lauderdale,  who  concerted  for  the  restora- 
tlOB  Of  popery. 

CABALLERIA.    In  Spanish  law.    A  por- 

thm  of  spf)ils  takon  dr  l.inrls  conquered  In  a 
wnr,  granted  to  a  horse  soldier.  Diet  Span. 
Acad.;  12  Pet  (TJ.  8.)  444.  note. 

A  quantity  of  land,  varying  In  extent  in 
different  provinces.  In  tho.se  parts  of  the 
United  States  which  fornn  liy  belonged  to 
Spain,  it  is  a  lot  of  one  hundred  feet  front, 
two  hundred  feet  depth,  and  equivalent' to 
Ave  i)eonias.  2  White,  New  Recop.  40;  12 
Pet  (U.  S.)  444,  note;  Escriche,  Die.  Raz. 

CABAttERO  (Spanish:  from  Latin  rti- 
baJlus.  a  horse).  In  Spanish  law.  A  knight. 
So  called  on  account  of  Its  being  more  hon- 
orable to  go  on  horsebacli  (a  oaballo)  than 
on  any  other  beast  White,  New  Recop.  bk. 
1.  tit  5,  c.  3.  5  3:  Id.  bh.  1.  tit  6,  e.  1; 
Id.  bk.  4.  tit  10,  c.  1,  S  6. 

CABINET.  Certain  oflUcera  who,  taken 
collectively,  form  a  council  or  advisory 
board;  as  the  cabinet  of  the  president  of  the 
United  States,  which  is  composed  of  the 
Meretary  of  state,  the  secretary  of  the  trees- 

Wff,  the  secretary  of  the  interior,  the  secre- 
of  war,  the  secretary  of  the  navy,  the 
of  agricoltore,  the  attorney  gen- 


CABINET  COUNCIt.  A  priTate  and  con- 
fidential assembly  of  thv  most  considerable 
ministers  of  state,  to  concert  measures  for 
the  administration  of  public  aftelrs;  flrat  ea* 
tablisbed  by  Charles  I.  Wharton. 

CABLI8H.  In  forest  law.  Brush  wood. 
According  to  Spelman,  windfallen  wood. 
Spelman,  roc  "Cabllda." 


CACHEPOLUSt  or  CACHE  RE  tLA8. 
Inferior  ballift  or  catchpoU.  Jacob. 


An 


CACICAZGOS.  In  Spanish  law.  Lands 
held  in  entail  by  the  oac<«it««  in  Indian  vil- 
lages in  Spanish  America. 

CADASTRE.  In  Spanish  law.  The  ofll- 
dal  statement  of  the  quantity  and  value  of 
real  property  in  any  distriet,  made  for  the 
purpose  of  justly  apportiouiag  the  taxes  pay- 
able on  suc  h  property.  12  Pet  (U.  S.)  428, 
note;  3  Am.  St.  Papers,  679. 

CADASTU.  In  French  law.  Same  as  cth 

dastre  (q.  v.) 

CADERE  (Lat)  To  fall;  to  fail;  to  end; 
to  terminate. 

The  word  was  generally  used  to  denote 
the  termination  or  failure  of  a  writ,  action, 
complaint,  or  attempt;  as,  caf/i7  actio,  the  ac- 
tion fails,  cadit  aaaiaa,  the  assise  abates,  co- 
dere  ca%»a,  or  a  eauso,  to  lose  a  cause.  Abate 
will  translate  radrre  as  often  as  any  other 
word;  the  general  signification  being,  as 
stated,  to  fail  or  cease.  Cadere  ab  actione 
(literally,  to  fall  from  an  action),  to  fail  In 
an  action:  cadere  in  partem,  to  become  sub- 
ject to  a  division. 

To  become;  to  be  changed  to;  cadit  assiaa 
in  iaroliMn,  the  aaalie  has  beoome  a  Jury. 
CalT.  Lex.;  Smith. 

CADI.  A  Turkish  dTll  madstiate. 

CADUCA  (Lat  eadere.  to  fall).   In  civil 

law.     An  InheritaiK  e;    an  escheat;  every- 
thing which  falls  to  the  legal  heir  by  descent 
By  some  writers,  bona  oaduca  are  said  to 
be  those  to  which  no  heir  succeeds,  eqniyac 

lent  to  escheats.    Du  Cange. 

CAEDUA  (Lat  from  caeiere,  to  cut).  In 
the  dvll  and  old  common  law.  Kept  for 

cutting;  intended  or  used  to  be  cut.  A  term 
applied  to  wood.  Bilva  caedua  est  quae  in 
hoc  habttur  ut  eaederetur.  syjia  caedua  la 
that  kind  of  wood  which  is  kept  for  the  pur- 
pose of  iK'ing  cut.  Dig.  50.  16.  30.  Accord- 
ing to  Servlus,  It  was  that  kind  which,  when 
cut  down,  grew  up  again  from  the  trunks 
or  roots.  Id.  See  Dig.  7.  1.  10.  11;  Id.  4S. 
24.  18. 

CAETERIS  PARIBUS.  Other  things  be- 
ing eqnal. 
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CALUMNIA 


CAETERIS  TACENTIBU8(Lat)  The  oth- 
ers being  silent;  the  other  Judges  express- 
ing no  opinion.  Comb.  186.  A  phrase  in 
the  old  reports. 

CAETERORUM  (Lat.)   Of  the  rest. 

Administration  granted  as  to  the  residue 
of  an  estate,  which  cannot  be  administered 
under  the  limited  power  already  granted. 

1  William.'^.  i:x  rs.  357;  2  Hagg.  Ecc.  62;  4 
HapK.  Roc.  3S2.  386;  4  Man.  &  G.  398;  1  Curt. 
E<  c.  286. 

It  differs  from  administration  de  bonis  non 
in  this,  that  in  caeterorum  the  full  power 
granlo<l  is  ex«!rci8ed  and  exhausted,  while 
in  the  other  the  power  is.  for  some  cause, 
not  fully  exercised.    See  "Administration." 

CAHIER  (Fr.  I  In  old  French  law.  A  list 
of  grif'vanct's  prepared  for  deputies  in  the 
states  general.  Steph.  Lect.  254.  A  petition 
for  the  redress  of  grievances  enumerated. 

Id.  2.^.7. 

CAIRNS'  ACT.  So  called  from  the  so- 
licitor g«.'ni?ral  by  whom  It  was  Introduced. 
Act  21  &  22  Vict.  c.  27.  enabling  the 
court  of  chancery  to  award  damages  in  ad- 
dition to.  or  in  substitution  for,  an  injunc- 
tion <»r  decree  for  specific  performance.  Per 
Jesscl.  M.  R.,  in  7  Ch.  Dlv.  551. 

CALCETUM  (Law  Lat.)  In  old  English 
law.  A  causeway.  Reg.  Orlg.  154;  Fleta, 
lib.  2.  c.  52.  §  33. 

CALE  (Fr.)  In  old  French  law.  A  species 
of  puniHhment  inflicted  upon  sailors,  by 
plunging  into  the  water,  and  drawing  up 
again.  Ord.  Mar.  llv.  2,  tit.  1,  art.  22.  The 
modern  keel  hauling. 

CALEFAGIUM.  A  right  to  take  fuel  year- 
ly. Blount. 

CALENDAR.   An  almanac. 

Julius  Caesiir  ordained  that  the  Roman 
year  should  consist  of  three  hundred  and 
sixty-five  day.s.  except  every  fourth  year, 
which  should  contain  three  hundred  and 
slxty-six.^ — the  additional  day  to  be  reckoned 
by  counting  the  24th  day  of  February 
(which  was  the  6th  of  the  calends  of  March) 
twice.  See  "Bissextile."  This  period  of 
time  exceeds  the  solar  year  by  eleven  min- 
utes, or  thereabouts,  which  amounts  to  the 
error  of  a  day  in  about  one  hundred  and 
thirty  one  years.  In  1582  the  error  amount- 
ed to  eleven  days  or  more,  which  was  correct- 
ed hy  Popv  Gregory.  Out  of  this  correction 
grew  the  distinction  between  Old  and  New 
Stylo.  Tlu>  (Jrogorlan  or  Now  Style  was  in- 
tro<lii<ni  into  Kngland  in  1752;  the  2d  day 
of  Se|)t«'ml)er  (O.  S.)  of  that  year  being 
reckoned  as  Uie  14th  day  of  September  (N. 
S.) 

 In  Criminal  Law.   A  list  of  prisoners, 

containing  their  names,  the  time  when  they 
were  committed,  and  by  whom,  and  the  cause 
of  their  commitments.   4  Bl.  Comm.  403. 

 In  Practice.   A  list  of  cases  arranged 

for  trial  or  argument  in  courL 

CALENDAR  MONTH.  A  month  as  meas 
ured  by  the  calendar,  as  distinguished  from 


a  business  month  (thirty  days),  or  a  lunar 
month  (twenty-eight  days). 

CALENDS.  Among  the  Romans,  the  first 
day  of  every  month,  being  spoken  of  by  it- 
self, or  the  very  day  of  the  new  moon,  which 
usually  happen  together.  And  if  pridie.  the 
day  before,  be  added  to  it,  then  it  is  the  last 
day  of  the  foregoing  month,  as  pridiv  (^ileud, 
iSt'plemb.  is  the  last  day  of  August  If  any 
number  be  placed  with  it.  it  signifies  that 
day  in  the  former  month  which  comes  so 
much  before  the  month  named,  as  the  tenth 
calends  of  October  is  the  20th  day  of  Sep- 
tember; for  if  one  reckons  backwards,  be- 
ginning at  October,  that  20th  day  of  Septem- 
ber makes  the  10th  day  before  October.  In 
March,  May,  July,  and  October,  the  calends 
begin  at  the  sixteenth  day,  but  in  other 
months  at  the  fourteenth;  which  calends 
must  ever  bear  the  name  of  the  month  fol- 
lowing, and  be  numbered  backwards  from 
the  first  day  of  the  said  following  months. 
Jacob.  See  "Ides"  for  table  of  calends,  nones, 
and  ides. 

CALL. 

 In  Conveyancing.   The  designation  in 

a  survey  of  landmarks,  courses,  or  distances 
is  denominated  a  "call." 

 In  Corporation  Law.  A  demand  or  as- 
sessment by  the  corporation  on  the  stock- 
holders due  on  their  stock  for  the  purposes 
of  the  corporation. 

 In  the  Parlance  of  Stock  and  Grain 

Exchanges.  An  option  to  purchase  stock  or 
grain  from  another  on  a  certain  day  at  a 
given  price.  The  opposite  transaction  to  a 
"put"  (7.  V.) 

CALLING  THE  JURY.  The  calling  In 
court  of  the  names  on  the  jury  list  when  a 
Jury  Is  to  be  selected  and  impanelled. 

CALLING  THE  PLAINTIFF.    A  formal 

method  of  causing  a  nonsuit  to  be  entered, 
the  plaintiff  absenting  himself  from  the 
courtroom,  and  the  case  being  dismissed 
for  his  nonappearance  after  he  has  been 
called  by  the  crier. 

CALLING  TO  THE  BAR.  Conferring  the 
degree  or  dignity  of  barrister  ujwn  a  mem- 
ber of  the  Inns  of  Court.  Holthouse. 

CALPE,  or  CAUPE.  In  old  Scotch  law. 
A  gift  of  a  horse,  or  other  thing,  made  by  a 
man  in  his  lifetime  and  liege  poustie  (law- 
ful power),  to  the  chief  of  his  clan  or  other 
superior,  for  his  maintenance  and  protec- 
tion, and  which  was  delivered  immediately 
after  his  decease.  Skene  de  Verb.  Sign.  voc. 
"Caupes."    A  species  of  hrn  tjrld  (q.  r.) 

CALUMNIA  (I^at.)  In  the  civil  law.  Cal- 
umny, malice,  or  ill  design:  a  false  accusa- 
tion; a  malicious  prosecution.  Inst,  4.  16. 
1,  Cooper's  Notes;  Dig.  3.  6;  Code,  9.  46. 

CALUMNIA,  or  CALUMPNIA  (Law  Lat.) 
 In  Old  English  Law  and  Practice.  A 

claim  or  demand  Irindicutio ;  law  Lat.  clame- 
us).    Speiman.    The  demand  of  a  right  in 
anything  {juris  in  re  aligua  postulatin).  Id. 
A  challenge.    Speiman;   Reg.  Orig.  223, 
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224;  Go.  Utt.  155b:  CMbb,  HItt.  Bug.  Lav. 
in  FMidal  Law.  Aa  objeetkm.  Find. 


CALUMNIAE  JURAMENTUM. 
liunniae  Jusjurancium." 


See  "Ga- 


CALUMNIAE  JU8JURANDUM (Lat)  Tbe 

oath  against  calumny. 

Both  partl«a  at  the  beginning  of  a  suit,  in 
certain  caaea,  were  obliged  to  take  an  oath 
that  the  suit  was  commenced  in  good  faith, 
and  In  a  firm  belief  that  they  had  a  pood 
cause.  Bell,  Diet.  The  object  was  to  prevent 
fuatloaa  and  oiineeeenuT  aulta.  It  was 
especially  used  in  divorce  cases,  though  of 
little  practical  utility.  Bish.  Mar.  &  DIv. 
i  353.  A  somewhat  similar  provision  is  to 
be  found  In  the  requirement  made  in  some 
states  that  the  defendant  shall  file  an  affida- 
vit oC  marlta. 

CALUMNIATORS.  In  civil  law.  Persons 
who  accuse  others,  whom  they  know  to  be 
innocent,  of  having  committed  crimes. 

CALUMNY.  Defamation.  In  old  practice. 
The  valnst  proaeeiitlim  or  datenae  ct  a  anlt. 
flea  SO  Ohio  St  U7. 

CAMARA.  In  Spanish  law.  A  tieasiUT. 
Las  ParUdas,  pt.  6,  Ut  3,  lib.  2. 

The  ezeheoaer.  WhUe^  New  Reoop.  hk.  8, 
tIL  S.  c  1. 

CAMBELLANU8,  or  CAMBELLARIUS 
(Lat.)    In  old  law.   A  chamberlain.  Spel- 


CAMBIATOR.  In  old  Bngltsh  law.  An  ex 

changer.  Cambiatores  monetae,  exchangers 
of  money;  moneychangers.   Fleta,  lib.  1,  c. 

CAMBIO.  Rxchaofe. 
CAMMPARTIA.  Champerty. 

CAMBIPARTICEPS.   A  champertor. 

CAMBIST.  A  person  skilled  in  exchange; 
one  w  ho  deals  or  trades  In  promissory  notse 
or  bills  of  exchange;  a  broker. 

CAMBIUM.  Change;  exrhnnge.  Applied 
in  the  civil  law  to  exchange  of  lands,  as  well 
at  of  money  or  debts.  Da  Cange. 

Catiihi'im  rrnle  or  manvalc  was  the  term 
generally  used  to  denote  the  technical  com- 
mon-law exchange  of  lands;  camhium.  locale, 
werostUiJc  or  trajectUitLm  was  used  to  desig- 
Bate  the  modem  mereaittile  eentraet  of  ex- 
change, whereby  a  man  agrees.  In  considera- 
Uon  of  a  sum  of  money  paid  him  in  one 
place,  to  pay  a  like  sum  in  another  place. 
Poth.  de  Change,  note  12;  Story,  Bills,  f 
2  et  seq. 

CAMERA  (Law  Lat.;  Lat  camera,  a  vault 
«r  arched  roof;  an  upper  gallery;  Spanish. 

eS8Uira>. 

—In  Old  European  Law.    A  chamber; 
aa  ajtartment  in  a  dwidliiiK  liouse. 
A  treasure  chamber,  or  treasury;  a  cham- 


ber with  a  vaulted  roof,  for  the  keeping  of 
the  public  treasure. 

A  private  treasury;  a  place  for  keq>ing 
private  funds  or  moneys;  a  coffer;  personal 
funds,  as  distinguished  from  land. 

 In  Old  English  Practice.    A  judge's 

chamber.  Dyer.  &8b  (Fr.  Ed.) ;  Id.  140b. 

CAMERA  REGIS.  (Lat.  the  chambers  of 
the  king).  A  term  formerly  applied  e8> 
pecially  to  harbors,  and  generally  to  all  the 
harbors  or  ports  of  the  kingdom.  CowelL 

CAMERA   scACCARil.  The  exchequer 

chamber.  Spelman. 

CAMERA  8TELLATA.  The  star  cham- 
ber. 

CAMERALISTIC8.  The  science  of  finance 
or  public  revenue,  comprehending  the  meaaa 
of  raising  and  disposing  of  it.'  Wharton. 

CAMERARIUS.  A  chamberlain;  a  keeper 
of  the  public  money;  a  treasurer.  Spelman, 
voc.  "Cambellarlus;"  1  Per.  &  D.  243. 

GAMING.  In  Spanis^h  law.  A  road  or 
highway.    Las  Pallidas,  pt.  3.  tit.  2,  lib.  6. 

CAM  PAN  A.  In  old  Eurupuan  law.  A  belL 
Spdman. 

CAMPANA  BAJULA.   A  small  hand  bell 

used  In  the  ceremonies  of  the  Romisli  church, 
and,  among  Protestants,  by  sextons,  parish 
derin^  and  crlera.  CowelL 

CAMPANARIUM,  or  CAMPANILE.  Abel- 
fry,  hell  tower  or  steeple;  a  place  where  bells 
are  hung.    Spelman;  Towns.  PI.  191,  218. 

CAMPARTUM.  A  part  or  portion  of  a 
larger  field  or  ground,  which  would  other- 
wise be  in  gross  or  In  common;  cbjunperty. 

CAMPBELL'S  ACT.  The  popular  name 
for  A«  t  9  &  10  Vict.  c.  93.  by  which  (aS 
amended  by  St.  27  ft  28  Vict.  c.  115  )  an  ac- 
tion for  damages  is  given  for  the  benefit  of 
the  wife,  hnsband,  parent,  grandparent,  step- 
parent, chiM.  Krandrhild  and  stepchild  of 
a  person  whose  death  has  been  caused  by 
a  wrongful  act,  neglect,  or  default  for  which 
he  himself  could,  if  death  had  not  ensued, 
have  recovered  damages  from  the  wrong- 
doer. Underh.  Torts,  143;  Campb.  Neg.  20. 
Similar  statutes  of  recent  enactment  exist 
in  nearly  all  of  the  statee,  Some  of  which 
permit  the  personal  representatives  of  the 

person  killed  to  sue. 

CAMPERS,  or  CAMPIPARS  (Law  Lat.; 
Pr.  thampcrt  ).  In  old  English  statutes.  A 
share  or  division  of  land,  or  other  thing: 

champerty. 

CAMPERTUM.  A  oomfleld;  a  flbld  of 
grain.  Cowell;  Whldiaw. 

CAMPFIGHT.  Tn  old  Engli.sh  law.  The 
fighting  of  two  champions  or  combatants 
in  the  field  ((Nmpus) ;  the  Judicial  combat, 
or  dufllum.  t  Inst  221. 

CAMPUS  (Lat.  a  field).  A  share  or  di- 
vision of  land;  a  division  of  that  which 
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would  otherwise  be  In  gross;  champerty. 
Blount;  Cowell. 

CAMPUS  MAII  (Law  Lat.)  The  field  of 
May.  An  anniversary  assembly  of  the  Sax- 
ons, held  on  May  Day,  when  they  confederat- 
ed for  the  defense  of  the  kingdom  against 
all  its  enemies.  Wharton. 

CAMPUS  MARTII  (Law  Lat)  The  field 
of  Marcii.  A  national  assemblage  of  the 
Franks  held  in  that  month. 

CANAL.  An  artificial  cut  or  trench  in 
the  earth,  for  conducting  and  confining  water 
to  he  used  for  transportation. 

CANCELLARIA.  Chancery;  the  court  of 
chancery.  Curia  mnvvllarUt  is  also  used  In 
the  same  sense.    See  4  Bl.  Comm.  46;  Cowell. 

CANCELLARIU8  (Law  Lat.)  A  chancel- 
lor anciently  so  called  from  the  cancelli 
(lattices,  or  latticed  inclosure)  within  which 
he  performed  his  office.  Cassiodorus  Variar. 
lib.  11.  form  6;  Spelman,  voc.  "Cancellarius." 

A  janitor,  or  one  who  stood  at  the  door  of 
the  court,  and  was  accustomed  to  carry  out 
the  commands  of  the  judges;  so  called  from 
bis  position  as  keeper  of  the  gate  or  lattice. 
A  8cril>e;  a  notary.    Du  Cange. 

CANCELLATION.  The  act  of  crossing 
out  a  writing;  the  manual  operation  of 
tearing  or  destroying  a  written  instrument. 
1  Eq.  Cas.  Abr.  409;  Roberts.  Wills,  367.  note. 

Revocation  oj*  annulment  of  an  instrument 
In  any  manner.    See  58  Pa.  St.  238. 

CANCELLATURA.  In  old  English  law.  A 
cancelling.  Bracton.  398b;  Fleta.  lib.  6,  c. 
34.  §  5. 

CANCELLI.  The  rails  or  balusters  in- 
closing th»>  bar  of  a  court  of  justice  or  the 
communion  table;  also  the  lines  drawn  on 
the  face  of  a  will  or  other  writing,  with  the 
intention  of  revoking  or  annulling  it.  Whar- 
ton. [ 

CANDIDATE  (Lat.  cand'ulux.  white).  Said 
to  be  from  the  custom  of  Roman  candidates 
to  clothe  themselves  in  a  white  tunic. 

One  who  otTers  himself  for  an  office.  One 
must  offer  himself  either  directly,  or  by 
consenting  to  the  presentation  of  his  name 
by  others  to  be  a  candidate.  2  Maule  &  S. 
212.  I 

It  has  boen  held  to  include  persons  seek- 
ing a  nomination  for  office.    112  Pa.  St.  624. 

CANDLEMAS  DAY.  A  festival  appointed 
by  the  church  to  be  observed  on  the  second 
day  of  February  In  every  year.  In  honor  of 
the  purification  of  the  Virgin  Mary,  being 
forty  days  after  her  miraculous  delivery. 
At  this  festival,  formerly,  the  Protestants 
went,  and  the  Papists  now  go.  in  procession 
with  lighted  candles.  They  also  consecrate 
candles  on  this  day  for  the  service  of  the 
ensuing  year.  It  is  the  fourth  of  the  four 
cross  quarter  days  of  the  year.  Wharton. 

CANFARA.  A  trial  by  hot  Iron,  formerly 
In  use  In  England.  Jacob. 


( 1 )  A  prebendary,  or  member  of  a  chap- 
ter of  the  Church  of  England.  Ail  mem- 
bers of  chapters  except  deans  are  now  to  be 
entitled  "canons,"  in  England.  3  Steph. 
Comm.  67.  note;   1  Bl.  Comm.  382. 

(2)  A  rule,  maxim,  or  precept  of  law.  as 
the  "canons  of  construction."  or  the  "canons 
of  descent."  Most  commonly  a  rule  of  ec- 
clesiastical law.    See  "Canon  I^aw." 

(3)  In  Spanish  law.  The  annual  charge 
or  rent  paid  on  recognition  of  the  dominium, 
iililt^  by  holder  thereof.    15  Cal.  556. 

CANON  LAW.  A  body  of  ecclesiastical 
law.  which  originated  in  the  church  of  Rome, 
relating  to  matters  of  which  that  church  has 
or  claims  jurisdiction. 

A  canon  Is  a  rule  of  doctrine  or  of  dis- 
cipline, and  is  the  term  generally  applied 
to  designate  the  ordinances  of  councils  and 
decrees  of  popes.  The  position  which  the 
canon  law  obtains  beyond  the  papal  domin- 
ions depends  on  the  extent  to  which  it  is 
sanctioned  or  permitted  by  the  government 
of  each  country;  and  hence  the  system  of 
canon  law  as  it  Is  administered  in  different 
<-ountrIes  varies  somewhat. 

Though  this  system  of  law  is  of  primary 
importance  in  Catholic  countries  alone.  It 
still  maintains  great  influence  and  transmits 
many  of  Its  peculiar  regulations  down 
through  the  jurisprudence  of  Protestant 
countries  which  were  formerly  Catholic. 
Thus,  the  canon  law  has  been  a  distinct 
branch  of  the  profession  In  the  ecclesiastical 
courts  of  England  for  several  centuries;  but 
the  recent  modifications  of  the  jurisdiction 
of  those  courts  have  done  much  to  reduce  its 
independent  Importance. 

The  CorpuH  Juri«  Canotii(*i  Is  drawn  from 
various  sources, — the  opinions  of  the  ancient 
fathers  of  the  church,  the  decrees  of  coun- 
cils, and  the  decretal  epistles  and  bulls  of  the 
holy  see,  together  with  the  maxims  of  the 
civil  law  and  the  teachings  of  the  Scrip- 
tures. These  sources  were  first  drawn  upon 
for  a  regular  ecclesiastical  system  about  the 
time  of  Pope  Alexander  III.,  in  the  middle 
of  the  twelfth  century,  when  one  Cratian.  an 
Italian  monk,  animated  by  the  discovery  of 
Justinian's  Pandects,  collected  the  ecclesias- 
tical constitutions  also  into  some  method  in 
three  books,  which  he  entitled  Concordia 
Disrordantium  Canonum.  These  are  gener- 
ally known  as  Decretum  Oratiani. 

The  subsequent  papal  decrees  to  the  time 
of  the  pontificate  of  Gregory  IX.  were  col- 
lected in  much  the  same  method,  under  the 
auspices  of  that  pope.  al>out  the  year  1230. 
in  five  books,  entitled  DecretaUa  Gregorii 
.Voni.  A  sixth  book  was  added  by  Boniface 
VIII..  about  the  year  1298.  which  is  called 
Sextus  DccretaUuni.  The  Clementine  Consti- 
tution, or  decrees  of  Clement  V..  were  in  like 
manner  authenticated  in  1317  by  his  suc- 
cessor. John  XXII..  who  also  published  twen- 
ty constitutions  of  his  own.  called  the  /;jr- 
travangantPft  Joannis,  so  called  because  they 
were  in  addition  to,  or  beyond  the  boundarj' 
of,  the  former  collections,  as  the  additions  to 
the  civil  law  were  called  Novels.  To  these 
have  since  been  added  some  decrees  of  later 
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popes,  down  to  tho  time  of  SIxtus  IV.,  In 
five  books,  tailed  Kxtravagantes  Communes. 
And  all  these  together — Gratian's  Decrees, 
Gregory's  Decretals,  tbe  Siztli  Decretals,  the 
Cleneiitiiie  Conatltittions.  and  the  ExtraTar 
gants  of  John  and  his  successors — form  the 
Corptut  Jurix  (  aniinU-i,  or  body  of  the  Ro- 
naa  law.  i  Bl.  Comm.  82:  Encyclopedie,  Dr. 
Canon.  Dr.  Pub.  Ecc;  Dirt,  de  Jur.  Dr. 
Ca.non-;  Ersk.  Inst.  bk.  1.  tit.  1.  §  10. 

CANON  RELIGIOSORUM  (Lai.)  In  ec- 
clesiastical records.  A  book  wherein  the 
religious  of  every  greater  convent  had  a 
fair  transcript  of  the  rules  of  their  order, 
frequently  read  among  them  as  thair  lOCll 
statutes.    Kennett;  Cowell. 

CANONICUS  (Law  Lat.)    A  canon. 

CANON  RY.  An  ecclesiastical  benefice  at- 
taching to  the  offloe  of  canon.  Holthouse. 

CANONS  OF  INHERITANCE,  or  CANONS 
of  descent.  The  legal  rules  by  which  in- 
heritances are  regulated,  and  according  to  i 
which  estates  are  transmitted  by  descent 
from  the  ancestor  to  the  heir.  S  Bl.  Oraun. 
20S:  1  Steph.  Comm.  359. 

CANT.  In  the  civU  law.  A  judicial  sale 
at  the  request  of  tenants  in  common  for 
the  purpose  of  dividing  the  property.  See 

9  Mnrt.  ( I^.)  87. 

CANTEL  (Law  LaL  vunttUum  niut  quan- 
tiiJum).  In  <rtd  BnglMi  law.  That  wtileh 
is  added  ni>ove  measure;  heaped  meaanre. 

Spelman:  Blount. 

CANTREO.  A  hundred;  a  district  con- 
taining a  hnadred  villages.  Used  in  Wales 
tn  the  same  tense  as  "hundred"  in  fingland. 
Cowell;  Termea  de  la  Ley. 

CANUM  (Law  Lat  from  Celt  con.  ehm, 

or  kain,  a  head).  In  old  Scotch  law.  A 
tribute  or  duty  paid  by  the  tenant  of  land 
Id  the  lord,  eepeelally  to  ecclesiastleal  m* 
lors-  According  to  Skene,  it  was  pay- 
either  in  the  produce  of  the  land,  or  in 
Skene  de  Verb.  Sign.  But  it  seems 
to  tava  besn  generally  paid  in  produce,  such 
as  wlieat  oata.  poultry,  etc.  The  Seoteh 
word  was  cane  or  kuiii;  and  the  oxpres.sions 
"cone  fowlSk"  "ooae  cheese,"  "cane  oata"  are 

Of.  See  -Kaln." 


CANVA88.  Tha  act  of  axamlnlng  tlie  re- 
oC  TOtflB  for  a  pabUo 


CAP  OF  MAINTENANCE.   Onr  of  the  re 
or  ornaments  of  state  belonging  to  the 
Of  Bniflaad.  before  whom  It  Is 

carried  at  the  coronation  and  other  great 
solemnities.  Caps  of  maintenance  are  also 
carried  iK>f(>re  the  mayors  Of  several  dtiee 

in  England.    Knv.  Lond. 

CAPACITY.  Ability,  power,  qualification, 
or  competency  of  persons,  natural  or  artifi- 
daL    2  Comyn.  Dig.  294;  Dane,  Abr. 

(1)  Natural  power  or  competency  to  per- 
ioral aa  act.  as  capacity  to  contract  capac- 
ity to  commit  crime. 

(2)  Official,  or  representative  power  or 


character.  As  to  when  one  is  acting  in  an 
official,  and  not  a  personal,  capacity,  see  3 
Story  (U.  8.)  S7:  •  BoM.  (N.  T.)  602. 

CAPAX  DOLI  (Lat  capable  of  commit- 
ting crime).  The  condition  of  one  who  has 
sufficient  mind  and  understanding  lu  be 
made  re^onilble  for  bis  actions. 

CAPAX  NEQOTII.  Capacity  to  contract 

CAPE.    A  Judicial  writ  touching  a  plea 

of  lands  and  tcnonients.  Tin-  writs  which 
bear  this  name  arc  of  two  kinds,  namely. 
cape  nuKjnum,  or  grand  cape,  and  cape  por^ 
vum,  or  petit  cape.  The  petit  cape  is  so 
called,  not  so  much  on  account  of  the  small- 
nesB  of  the  writ  aa  of  the  letter.  I'leta.  lib. 
€,  c.  55,  S  40.  For  the  difference  between 
the  form  and  the  use  of  these  writs,  see  2 
Wm.  Saund.  46c  46d;  Fleta.  Uh.  6.  c  66.  fi  40. 

CAPE  AO  VALENTIAM.    A  tpeclOS  Of 

cHjie  viagnum.    See  "CJape." 

CAPELLA. 

 In  Old  Records.  A  box,  cabinet,  or  re- 
pository in  which  were  preserved  the  relics 
of  martyrs.  Spelman.  A  small  building  in 
which  relics  ware  preserved;  an  oratory  or 
chapel.  Id. 

In  Old  Bngllah  Law.  A  diaprt.  Fleta, 
lib.  6,  c  12, 1 1;  Spdmaa;  CowdL 

CAPERS.  Vessels  of  wnr  mvned  by  pri- 
vate persons,  and  different  from  ordinary 
privateers  only  In  sise,  bdng  amallar. 
Beawes,  Lex.  Mare.  220. 

CAPIAS  (Lat.  cap>  I  I .  to  take;  rnpins.  that 
yon  take).  A  writ  directing  the  sheriff  to 
take  the  person  of  the  defendant  Into  cus- 
tody. 

It  is  a  judicial  writ,  and  issued  originally 
only  to  enforce  compliance  with  the  sum- 
mons of  an  original  writ,  or  with  some  Judg- 
ment or  decree  of  the  court.  It  was  origi- 
nally it-Knnbl(>  ns  a  part  of  the  orieinnl  pro- 
cess In  a  suit  only  in  case  of  injuries  com- 
mitted by  force  or  with  fraud,  but  was  much 
extended  by  statutes.  Being  the  first  word 
of  distinctive  significance  in  the  writ,  when 
writs  were  framed  In  I.atin.  it  came  to  de- 
note the  whole  class  of  writs  by  which  a 
defendant's  person  was  to  be  arrested.  It 
was  issuable  either  by  the  cntirt  of  common 
pleas  or  king's  bench,  and  bore  the  seal  of 
the  court 

CAPIAS  AD  AUDIBNOUM  JUDICIUM.  A 

writ  issued.  In  a  case  of  misdemeanor,  after 
the  defendant  has  appeared  and  is  found 
guilty,  to  bring  him  to  judgment  if  he  is  not 
present  when  called.  4  Sharswood.  BKComm. 

368. 

CAPIAS  AD  COMPUTANDUM.  A  writ 
which  Issued  In  the  action  of  account  render 
upon  the  Judgment  quod  computet,  when  the 
defendant  refused  to  appear  in  hia  proper 
person  before  tho  audltors  and  enter  Into  hit 
account 

According  to  ^e  andent  practice,  the  de> 

fcndant  might,  after  arrp.«t  upon  this  pro- 
cess, be  delivered  on  mainprlze,  or,  in  de- 
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fault  of  finding  mainpernors,  was  commit- 
ted to  the  Fleet  prison,  where  the  auditors 
attended  upon  him  to  hear  and  receive  his 
aoeonnt.  The  writ  U  now  dlmsed. 

CAPIA8  AD  RBSPONDENDUM.    A  writ 

commanding  the  officer  to  whom  It  is  direct- 
ed "to  take  the  body  of  tlie  defendant,  and 
keep  the  same  to  answer  the  plaintiff/'  etc. 

This  is  the  writ  of  copiM  which  is  general-  j 
ly  Intended  bf  the  tiae  of  the  word  capias, ' 
and  was  formerly  a  writ  of  great  impor- 
tance.  For  some  account  of  its  use  and  val- 
ue, see  *'Arr«flt;"  ''Ball.*' 

According  to  the  course  of  the  practice  at 
common  law,  the  writ  bears  teste,  in  the 
name  of  the  chief  Justice,  or  presiding  Judge 
of  the  court,  on  some  day  in  term  time,  when 
the  Judge  is  supposed  to  be  present,  not  be- 
iiiK  Sunday,  and  is  iiMd«  returnable  on  a 
regular  return  day. 

If  the  writ  tana  been  eerred,  and  the  de- 
fendant does  not  giVe  bail,  but  ppmalns  In 
custody,  it  is  returned  C.  C.  (cepi  corpus); 
if  he  have  given  ball.  It  is  returned  C.  C. 
B.  B.  (cepi  corpus,  ball  bond);  if  the  defend- 
ant's appearance  have  been  accepted,  the 
return  is.  "C.  c,  and  defendant's  appaaranoe 
accepted."    See  1  Archb.  Prac.  67. 

CAPIAS  AD  SATISFACIENDUM.  A  writ 
directed  to  the  shertif  or  coroner,  command- 
ing him  to  take  the  j)erson  therein  named, 
and  him  safely  keep,  so  that  he  mayliave  his 
body  In  court  on  the  return  di^  of  tiie  writ, 
to  satisfy  (a(f  sat  it  faciendum)  the  party  who 
has  recovered  judgment  against  him. 

It  is  a  writ  of  execution  issued  after  judg- 
ment, and  might  have  been  issued  against 
a  plidntlff  against  whom  judgment  was  ob- 
tained for  costs,  as  well  as  against  the  de- 
fendant in  a  personal  action.  As  a  rule  at 
common  law.  It  lay  in  all  caaee  where  a 
rnpia§  ad  respondendum  lay  as  a  part  of  the 
mesne  pirocess.  Some  classes  of  persons 
were,  however,  exempt  from  arrest  on  mesne 
process  who  were  liable  to  it  on  final.  It 
was  a  very  common  form  of  execution  until 
within  a  few  years,  in  many  of  the  states, 
hut  its  efficiency  lias  been  destroyed  by  stat- 
utes facilitating  .the  dleduuve  of  the  debtor 
in  some  Ptates.  and  by  statntep  yirohlblting 
Its  iHisuc  in  others,  except  in  specitied  cases. 
See  "Arrest;"  "Privilege."  It  It  eommonly 
known  by  the  abbreviation  ca.  »a. 

CAPIAS  EXTENDI  FACIAS.  A  writ  of 
execution  issuable  in  ICugland  against  a  debt- 
or to  the  crown,  which  i ommands  the  sheriff 
to  "take"  or  arrest  the  body,  and  "cause  to 
be  extended**  the  landa  and  gooda  of  the 
debtor.  Man.  Exch.  Prac  6.  It  seems  to  be 

practii  ally  obsolete. 

CAPIAS  IN  WITHERNAM.  A  writ  di- 
rectlBK  the  riierlff  to  take  other  goode  of  a 

distrainor  nqnal  in  value  to  a  distress  which 
he  ha.s  formerly  taken  and  still  withholds 
from  the  owner  beyond  the  reach  Of  process. 

When  chattels  taken  by  distress  were  de- 
cided to  have  been  wrongfully  taken,  and 
\v.  ii  hy  the  distrainor  rhiiptir'l .  that  is, 
carried  out  of  the  county  or  concealed,  the 


sheriff  made  such  a  return.  Thereupon  this 
writ  issued,  thus  putting  diatreM  agaiait 

distress. 

Goods  taken  in  iritJinnum  are  irreplevia- 
ble till  the  original  distress  be  forthcomiDf. 
8  BL  Comm.  148. 


CAPIAS  PRO  PINB.  A  writ  which  issued 

against  a  defendant  who  had  been  fined,  and 
did  not  discharge  the  fine  according  to  the 
judgment. 

The  object  of  the  writ  was  to  arrest  a  de-  ] 
fendant  against  whom  a  plaintiff  had  ol>- 
tallied  judgment,  and  detain  him  until  he 
paid  to  the  king  the  line  for  the  public  mis- 
demeanor,  coupled  with  the  remedy  for  tiie 
private  Injury  sustained,  in  all  caaes  of 
forcible  torts  (11  Coke,  43;  5  Mod.  885), 
telsahood  In  denying  one's  own  deed  (Ca 
Lltt.  131:  8  Coke.  f50),  unjustly  clalmlni 
property  in  replevin,  or  contempt  by  dis- 
obeying the  command  of  the  king's  writ,  or 
the  express  prohibition  of  any  statute  (S 
Coke,  60).  It  is  now  abolished.  S  Share- 
wood,  BL  Oomm.  898. 

CAPIAS  UTLIGATUM.  A  wrIt  dlrectlag 
the  arrest  of  an  outlaw. 
If  genera].  It  dtreeta  tba  duiiC  to  arrMt 

the  outlaw,  and  bring  him  bsCora  the  court . 

on  a  general  return  day. 

If  special.  It  directs  the  sheriff,  in  addi- 
tion, to  take  possession  of  the  goods  and 
chattels  of  the  outlaw,  summoning  a  jury  io 
determine  their  value. 

It  was  a  part  of  the  process  subsequent  to 
the  capiat,  and  was  Issued  to  compel  an  ap- 
pearance where  the  defendant  had  abscond- 
ed, and  a  capias  could  not  be  served  upon 
him.  The  outlawry  was  readily  reversed 
upon  any  plausible  pretext,  upon  appearance 
of  a  party  in  person  or  by  attorney,  as  the 
object  of  the  writ  was  then  satisfied.  Th^ 
writ  issued  after  an  outlawry  In  a  criminal 
as  well  at  In  a  elTll  case.  See  8  Sharswood. 
Bl.  Comm.  884;  4  BL  Comm.  880. 

CAPfATUR  PRO  FINE,  l.-  r  him  be  tak^n 
for  the  fine.  In  English  practice.  A  clause 
inserted  at  the  end  of  old  Judgment  reeorii 

in  actions  of  debt,  where  the  defendant  de- 
nied his  deed,  and  it  was  found  against 
him  upon  his  false  plea,  and  the  jury  wete 
troubled  with  the  trial  of  it  Cro.  Jac  €4. 


CAPITA  fLat.)  By  heads.  \n  expression 
of  frequent  occurrence  in  laws  regulating 
the  distribution  of  the  estates  of  peraons 
dying  Intestate.  When  all  the  persons  eB* 
titled  to  shares  in  the  distribution  are  of 

I  the  same  degree  of  kindred  to  the  deceased 
person  (r.  ij..  when  all  are  grandchildren). 

'  and  claim  (directly  from  him  In  their  own 
right,  and  not  through  an  int'^rniodlate  re- 
lation, they  .take  per  capita,  that  is.  equal 

I  shares,  or  share  and  riiare  alike.  But  yi^hm 
they  are  of  different  degrees  of  kindred 

i  (p.  g.,  some  the  children,  others  the  grand- 
children or  the  greatgrandchildren,  of  the 

!  deceased ) ,  those  more  remote  take  per  »f Ir- 
prwj.  or  per  stirpes,  that  Is.  they  take  re- 
spectively 111.  '-tsares  their  parents  (or  other 
relation  standing  in  the  same  degree  with 
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ttMn  ol  the  rarrtTlBS  Idndred  entitled,  who 

■re  In  the  nearest  degree  of  kindred  to  the 
Intestate)  would  have  takeu  had  they  re- 
q>ectively  surrived  the  Intestate.  Reeve, 
Descent,  Introd.  xxvii.  Also,  1  Rop.  Leg. 
126.  130.  See  "Per  Capita;"  "Per  SUrpee;" 
I'VOffpe^" 

^  CAPITAL. 

'  (1)  The  amount  of  money  invested  in  a 
badness;  the  fund  dedicated  to  a  business 
to  support  its  credit,  to  provide  for  contin- 
geaciee,  to  suffer  diminution  from  ioeses, 
sad  to  derive  aeeretion  from  gains  and 
imUlL    30  Fed.  410. 

As  used  in  the  revenue  act  it  does  not  in- 
clude money  temporarily  borrowod.  11 
WaU.  (U.  a)  284. 

(t)  •TTie  actual  estate,  whether  in  money 
or  property,  win.  h  i>  owned  by  an  individ- 
ual or  a  corporation.  In  reference  to  a 
ewporatioii  It  Is  the  aggregate  of  the  aom 
snbscrlbed  and  paid  in  by  the  shareholders. 
Titix  the  addition  of  all  gains  or  profits 
raaUsed  in  the  use  or  tnvBatiiMitt  of  those 
■ima."    23  N.  Y.  219. 

(3)  Affecting  human  life.  See  "Capital 
Crin*;**  'KSapttal  PuiilihiiMDt." 

CAPITAL  CRIME.  One  for  which  th« 
nmfahmqit  of  death  is  InJUeted. 

CAPITAL  PUNI8HMBNT.   The  ponUh- 

ment  of  death. 

CAPITAL  STOCK.  The  sum,  divided  into 
riiarea,  which  It  raised  by  mutual  snbecrlp- 

Tion  of  the  members  of  a  corporfif ion.    It  )s 
mid  to  be  the  sum  u|X)u  which  calls  may  be 
Bade  upon  the  stockholders,  and  dividends 
are  to  be  paid.  1  Sandf.  Ch.  (N.Y.)  280;  Wal- 1 
ford.  Rys.  2.'2:  4  Zab.  ( N.  J.)  195;  Angell  &  '. 
A.  Corp.  §§  151.  556. 

"The  sums  due  by  virtue  of  the  subscrlp- 
tkms  or  collected  from  the  suheertbers,  and 
invested  for  the  beDeflt  of  the  corporation." 
30  Conn.  2d0. 

It  la  sever  used  to  Indicate  the  value  of 
the  property  of  the  oorp«»ati0n.  3  Zab.  (N. 
J)  195. 

The  phraBe  is  u&ed  as  snumyiiMma  IVlth 
**CapitaL"    23  N.  Y.  222. 
It  Is  to  be  dlstlngnliAied  from  "stodc,** 

which  Is  the  shnrrholdfr's  Individual  Inter- 
est in  the  capital  stoclc.  9  Yerg.  (Tenn.) 
IM. 

CAPITALE.  A  thing  which  Is  stolen,  or 

the  Taliie  of  It.  Blount. 

A  beast  or  other  animal  considered  as 
property:  hence,  aoeordlng  to  Bpelman,  the 
term  "chatteL" 

CAPITALC  VIVKNS.  Uve  cattleu  Bhmnt. 

CAPITALIS.  Tn  did  English  law.  Chief, 
principal;  at  the  head.  A  term  applied  to 
psnoBS.  plaoeoi  Jadlcial  prooeedlnfs^  and 
soMS  klBds  9t  pniperty. 

CAPITALIS  BARO.  Tn  old  EnRllsh  law. 
Chief  baron.  Capitali*  baro  scaccarii  domU 
nt  reffis.  chief  haron  of  the  exchequer. 
TowasL  PL  211. 


CAPITALIS  CUSTOS.  Chief  warden  or 
magistrate;  mayor.  Fleta,  Ub.  S,  c.  64,  {  2. 

CAPITALIS  DEBITOR.  The  (  hief  or  prin- 
cipal debtor,  as  distiuguished  from  a  surety 
(ple^itM).  Called  prffio<pal<t.  Fleta,  Ub. 
2.  e.  68,  t  6. 

CAPITALIS  D0MINU8.  Chief  lord.  Fleta, 

lib.  1.  c.  12,  §  4  ;  Id.  c.  28.  §  5. 

CAPITALIS  JU8TICIARIUS.  The  chief 
Justiciary;  the  principal  minister  of  state, 
and  guardian  of  the  realm  In  the  klng't 

absence. 

This  office  originated  under  William  the 
Conqueror,  but  its  power  was  greatly  dimin- ' 
Ished  by  Magna  Charta.  and  finally  distribut* 
ed  among:  several  courts  by  Bdward  I.  Spel" 

man;  S  IJI.  Comm.  S8. 

CAPITALIS  JUSTICIARIUS  AO  PLACI- 
ta  coram  rege  tenenda.   Chief  tustlee  for 

hoIdi'nK  pleas  before  the  king.  The  title  of 
the  chief  justice  of  the  king's  bench,  first 
assumed  in  the  latter  part  of  the  reign  of 
Henry  III.  2  Reeve*  Hist  Bag.  Law.  91, 

285. 

CAPITALIS  JUSTICIARIUS  BANCI  (or 
do  banco).  Chief  Justice  of  the  bench.  The 

title  of  the  chief  justice  of  the  (now)  court 
of  common  picas,  first  mentioned  in  the  first 
year  of  Edward  I.  2  Reeve,  HlsL  Bng.  Law, 
48.  Crabb,  HlsL  Bng.  Law,  146. 

CAPITALIS  JUSTICIARIUS  T0TIU8  AN- 
gliae.  Chief  justice  of  all  England.  The 
title  of  the  presiding  Justice  In  the  court  of 
aula  refjis.  3  BL  Comm.  28;  1  Reeve,  Hist 

Eng.  Lav.',  48. 

CAPITALIS  PLEGIUS.  A  chief  pledge;  a 
head  borough.  Fleta,  Ub.  2,  c.  62,  {  6. 

CAPITALIS  REDDITUS.    A  chief  rent 

(a.  V.) 

CAPITALIS  TERRA.  A  headland;  apiece 
of  land  lying  at  the  head  of  other  land. 

CAPITANEUS.  He  who  held  hi«  land  or 
title  directly  from  the  king  himself. 

A  commander  or  ruler  over  others,  either 
In  civil,  military,  or  ecclesiastical  matters.  » 

A  naval  commander.  This  latter  use  be- 
gan A.  I).  1264.  Spelman,  voc  "Gapltanens;" 
"AdmlraUus." 

CAPITARE.  In  old  law  and  surveys.  To 
head,  front,  or  abut;  to  touch  at  the  head, 
or  end.  Oowellf  voc.  Tjaterare.** 

CAPITAS  DEMINUTIO  (or  DIMINUTIO) 
(Lat.)  In  the  civil  law.  The  loss  of  a 
fttatu9  or  civil  qualification:  the  change  of 
a  man's  former  condition  (prioriM  ffofus 
mutatio).  Inst.  1.  1*5.  pr.  1;  Mackeld.  Civ. 
Law,  p.  131,  S  121.  Sometimes  called  capitU 
m4nmUo.  Dig.  4.  5.  1.  This  was  of  three 
kinds.  Bee  '•Caputs"  «*Statns.'* 

CAPITATIM  (Lat.)   By  the  head;  to  each 
individual  4  Maule  4k  S.  206. 
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CAPITATION  (Lat.  caput,  head).  A  poll- 
tax.  An  tmpodtlon  yearlr  laid  upon  «adi 

person. 

The  (onstitutlon  of  the  L'uited  States  pro- 
vides that  "no  capitation  or  other  direct  tax 
shall  be  laid,  unless  in  proi>ortion  to  the  cen- 
8U8.  or  enumeratton.  thervlnbetore  directed 
to  be  taken."  Article  1.  §  9.  note  4.  See  3 
Dall.  (Pa.)  171;  6  Wheat.  (U.  S.)  317.  An 
Income  tax  Is  a  direct  or  capitation  tax, 
within  this  proTiaton.  168  U.  8.  601. 

CAPITK.  Sea  "Capita." 

CAPITE  MINUTUS.  In  the  c  ivil  law.  One 
Who  had  suffered  the  capitis  diminutio.  Dig. 
4.  5. 

CAPITIS    DIMINUTIO    MAXIMA.  The 

highest  or  most  (  oni|>rphfnsive  loss  of  statUM. 
This  occurred  when  a  man's  condition  was 
changed  from  one  of  freedom  to  one  of 
bondage,  when  he  became  a  slave.  It  swept 
away  with  it  all  rights  of  citizenship,  and 
all  limlly  rlghta. 

CAPITIS  DIMINUTIO  MEDIA.   A  leaser 

or  medium  loss  of  status.  This  occurred 
where  a  man  lost  his  rights  of  citixenship. 
Irat  without  loalng  his  liberty.  It  carried 
away  also  the  temlly  rlghta. 

CAPITIS  DIMINUTIO  MINIMA.   The  low 
est  or    least  comprehensive  degree  of  loss 
of  Mtattta.   This  occurred  where  a  man's 

family  relations  alone  were  changed.  It 
happened  upon  the  arrogation  of  a  person 
who  had  been  his  own  master  (sal  fnHt),  or 
upon  the  emancipation  of  one  who  had  been 
under  the  patria  potestas.  It  left  the  rights 
of  Uberty  and  citizenship  unaltered.  See 
Inst  1.  16.  pr.;  Id.  1.  2.  3;  Dig.  4.  6.  11; 
Maclteld.  Civ.  Law.  §  144. 

CAPITITIUM.  A  covering  for  the  head, 
mentioned  in  St  1  Hen.  IV.,  and  other  old 
statutes,  which  prescribed  what  dresses  shall 
be  worn  by  all  degrees  of  persons.  Jacob. 

CAPITULA.  Collections  of  laws  and  or- 
dinances drawn  up  under  heads  or  diTlslona 

Spelman. 

The  term  is  used  in  the  civil  and  old  Eng- 
lish law.  and  applies  to  ecolestsstlcal  law 
also.   Du  Cange. 

CAPITUtA  CORONIS.  Speciftc  and  mi- 
nute Hchedule.s.  or  cajiitula  itineris. 

CAPITUtA  DE  JUDAEIS.  A  register  of 
mortgages  made  to  the  Jews.  2  Bl.  Comm. 
S48;  Crabh.  Hist  Bag.  Law,  130  et  seq. 

CAPITUtA  ITINERIS.    Schedules  of  In 
quiry  <lelivered  to  the  Justices  in  eyre  before 
setting:  out  on  their  circuits,  and  which  were 
Intended  to  embrace  all  possible  crimes. 


CAPITUtARY. 

 In  French  Law.  A  collection  of  tews 

and  ordinances  orderly  arranged  by  dlvl- 
.sions.  The  term  in  especially  applied  to  the 
collections  of  laws  made  and  published  bf 
the  early  French  emperors.  The  execution  of 
these  capitularies  was  Intmsted  to  the 
bishops,  courts,  and  viissi  rrf/is.  and  many 
copies  were  made.  The  best  edition  of  the 
Capitularies  is  said  by  Butler  to  be  that  of 
Baiuze,  1677.  Co.  Utt  l»la.  Bntler'a  note 

77. 

 In  Ecclesiastical  i,aw.  A  collection  of 

laws  and  ordinance^  arranged  by  divisions. 
A  book  containing  the  beginning  and  end  of 
each  Gospel  which  is  to  be  read  every  day  in 
the  ceremony  of  saying  mass.  Du  Gauge. 

CAPITUtATION. 

(1)  The  tr<  aty  which  determines  the  con- 
ditions under  which  a  fortified  place  is  aban- 
doned to  the  commanding  officer  of  the  army 
which  besieges  it. 

(2)  In  civil  law.  An  agreement  by  which 
the  prince  and  the  people,  or  those  who  have 
the  right  of  the  people,  regulate  the  man- 
ner in  which  the  government  is  to  be  ad- 
ministered. WollBus,  I  M9. 

CAPITUtI  AQRI.  Head  fields:  lands  ly- 
ing at  the  head  or  upper  end  of  furrows,  etc. 

CAPITUtUM  EST  CLERICORUM  CON- 
gregatio  sub  uno  decano  in  ecclesia  cathe- 
drali.  \  chapter  is  a  congregation  of  clergy 
under  one  dean  in  a  cathedral  church.  Go. 
Utt  98. 

CAPITUR  PRO  PINE.  See  "Capias  pro 

Pine." 

CAPPA.  In  old  records.  A  cap.  f^appn 
hoTtoris.  the  cap  of  honor.  One  of  the  so- 
lemnitie.s  or  ceremonies  of  creating  an  earl 
or  marquis.    Hacon  s  Works,  v.  474. 

CAPTAIN  (Lat.  capUaneus;  from  caput , 
head).  The  commander  of  a  company  of 
soldiers.  The  term  is  also  used  of  officers 
in  the  municipal  police  in  a  somewhat  simi- 
lar sense:  as.  captain  of  police;  captain  of 
the  watch. 

The  master  or  connnamier  of  a  merchant 
vessel,  or  a  vessel  of  war. 

A  subordinate  officer  having  charge  of  a 
certain  part  of  a  vessel  of  war. 

In  the  United  States,  the  commander  of  a 
merchant  vessel  is,  in  statutes  and  legal 
proceedings  and  language,  more  generally 
termed  "master**  (g.  r/»  In  foreign  laws 
and  languages  he  is  frequently  styled  "pa- 
tron." 

The  rank  of  captain  in  the  United  States 
navy  Is  next  above  that  of  commander,  and 
captains  are  generally  appointed  from  this 
rank  in  the  order  of  seniority.  The  presi- 
dent has  the  appointing  power,  anbject  to 
the  approval  and  consent  of  the  senate. 


CAPITULA  RURAtlA.  Assemblies  or  CAPTATION.  In  French  law,  T'ikIih  in- 
chapters,  held  by  rural  deans  and  parochial  i  fluence ;  the  act  of  one  who  succeeds  in  con- 
clergy,  vhthln  the  precinct  of  every  deanery,  \  trolling  the  will  of  another,  so  as  to  bsoonne 
which  at  first  wcrp  ov(M-y  thrpp  weeks,  after-  master  of  It  It  Is  gsnsrally  taken  In  a  bad 
wards  otx-e  a  month,  and  more  solemnly  once  sense. 

a  quarter.  Goweil.  Captation  takea  place  by  those 
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tiOBt  Of  attachment  and  friendship,  by  those 

assiduous  attentions,  liy  those  servi<  i>s  and 
officious  little  presents,  which  are  usual 
amotig  tiiend8»  and  hgr  all  those  means  whleh 
<Mdlaarll]r  render  as  agrasable  to  otlien. 

CAPTATOR.  A  person  who  obtains  a  gUt 
or  lepary  through  artifice.    Rapalje  &  L. 

CAPTIO  (Lat  from  capcre,  to  take).  In 
<M  Sn^lsh  law  and  praetlee.  A  taking  or 

seizure  of  a  thing,  as  an  animal.  Braffon, 
loL  156.  Ust  omnia  captio  junta  vel  injii.sia. 
FMa,  lib.  2.  C.  44,  S  !•  viunosrit  cap- 

tUmem,  <  ho  >  well  avows  the  taking.  1  Salk.3. 

A  talcing  or  seizure  of  land.  Diet  cnptio- 
nis  .  ^j,  v(/ri  debet  in  tcnjo  brrvis.  the  day 
of  the  taking  ought  to  be  indorsed  on  the 
back  of  file  writ  Braetoo.  M.  86Sb. 

A  taking  or  arrest  of  a  person.  Rpg.  Orig. 
278b;  Bracton.  fol.  145b.  Injmtn  mptio  ct 
iniusla  delentio.   Fleta,  lib.  1.  c.  42.  §  1. 

A  taking  or  holding  of  a  court  Captio  as- 
sitae,  the  taking  of  the  assize.  Bracton.  fol. 
111.  2'"'2b. 

A  taking  or  receiving.  Homagii  captiOt 
taldnc  of  hiMWfa.  Braetra,  foL  16. 

CAPTION. 

(1)  A  taking,  or  seizing;  an  arrett  The 
word  is  no  longer  used  in  this  sense. 

(S)  The  keadlng  of  a  legal  Instrument 
tewllich  Is  shown  when,  where,  and  by  what 
aadhority  it  was  taken,  found,  or  executed. 
Principally  need  in  respect  to  indictments. 
See.  as  to  requisites.  3  Gray  (Mass.)  454;  1 
South.  (N.  J.)  46.  This  meaning,  now  the 
general  on**,  is  not  justified  by  the  deriva- 
tion, which  is  from  capere,  to  take,  and  not 
tram  capmt,  a  head. 

In  the  English  practice.  When  an  inferior 
court,  in  oitedit  IK  f"  to  the  writ  of  certiorari. 
letnrns  an  indi(  tnu  nt  into  the  king's  bench, 
it  is  annexed  to  the  caption,  then  called  a 
"schedule."  and  the  caption  concludes  with 
Ftatine  that  'it  is  presented  in  manner  and 
form  as  appears  in  a  certain  indictment 
thsftto  annexed."  and  the  caption  and  in- 
dktBMttt  are  returned  on  separate  parch* 
ments.    1  W'm.  Saund.  :?of»,  note  2. 

CAPTIVE.    A  prifioner  of  war. 

CAPTOR.  One  who  has  taken  property 
tran  an  anemy.  This  term  is  also  emptoyed 
to  dealgnate  one  who  has  taken  an  enemy. 

CAPTURK.  The  taking  of  property  by 
oae  belligerent  from  another.  See  6  Allen 
(liaaa>  S78.  It  is  a  taking  by  the  military 

power,  as  dlBtinguished  from  a  takinp  by  the 
cirll  power,  which  is  known  as  "seizure." 
IS  Ga.  344.  It  originally  included  only  a 
taking  by  one  belligerent  from  another,  but 
has  been  enlarged  in  usage  to  include  tak- 
ing bv  pirateF.  or  the  taking  by  a  belliger- 
ent of  neutral  goods.  6  Allen  (Mass.)  373; 
f  WalL  (U.  &)  10. 

CAPUT. 

 In  Civil  Law.  BMut;  a  person's  civil 

coodlUon. 

Aeeecdias  to  tho  Bonan  law.  three  ele- 
eoacnrred  to  form  tho  slotM  or  copitl 


of  the  dttsen,  namely,  liberty,  liberias.  cltl* 

■/'•r. ;!iip    vivitas.  and  family,  familia. 

 At  Common  Law.    A  head.  Chiefly 

used  in  phrases,  thus:  Caput  comitaiis,  ^e 
head  of  the  county:  the  sheriff;  the  Iting. 
Spelman.  Caput  unai.  the  beginning  of  the 
year.  Cowell.  Caput  legis,  a  head  of  the 
law;  caput  viltae,  the  chief  man  of  a  town; 
caput  fcudi  «el  ferroe,  the  head  or  chief  lord 

of  lands  held  by  feudal  tenure;  caput  bar- 
oniae,  the  castle,  manor  house,  or  chief  seat 
of  a  baron.  Bracton,  fol.  76b. 

CAPUT  LUPINUM  (Lat)  Having  a  wolfs 

head. 

Outlaws  were  anciently  said  to  have  caput 
lupinum,  and  might  be  killed  by  any  one 
who  met  them.  4  BI.  Comm.  320.  In  the 
reign  of  Edward  III.  this  power  was  re- 
stricted to  the  sheriff  when  armed  with  law- 
ful process,  and  this  power,  even,  has  long 
since  disappeared,  the  process  of  outlawry 
being  resorted  to  merely  as  a  means  of  com- 
pelling an  appearance.  Co.  Litt  128b;  3  BL 
Comm.  284. 

CAPUT  MORTUUM.  A  dead  head;  a 
thing  void  for  all  purposes.  See  06  U.  S. 

CAPUT  PORTUS.  In  old  English  law. 
The  li(  ad  of  a  port.  The  town  to  which  a 
port  belongs,  and  wlxich  gives  the  denomlna- 
tion  to  tho  pfHTt,  and  Is  the  head  ot  it  Bale, 
de  Jure  Mar.  pt  2,  c.  2;  4  Taunt  660. 

CAPUt,  PRINCIPIUIVi,  ET  FINIS.  The 
head,  beginning,  and  end.  A  term  applied  in 
Englidi  law  to  the  Ung,  as  head  of  parUar 
ment  4  Inst  8;  1  Bl.  Gonun.  188. 

CAPUTAGIUM.  Head  money;  tho  pay- 
ment of  head  money.    Spelman:  Cowell. 

CAPUTiUM.  In  old  English  law.  A  head 
of  land;  a  headland.  Cowell.  voe.  '*Bnttum." 

CARABUS.  In  old  Bnglish  law.  A  kind 
of  raft  or  boat  Spelman. 

CARAT.  A  w*  ight  equal  to  three  and  ono* 
sixth  grains,  In  diamonds  and  the  like. 
Jacob. 

CARCAN.  In  French  law.  An  inatru* 
ment  of  punishment,  somewhat  resembling 
a  pillory.  It  sometimes  signifies  the  pun- 
Idunent  Itaelt  Blret  Vocab. 

CARCANNUM.  In  old  Bnglish  law.  A 
prison  or  workhonsa. 

CARCARE.  In  old  Enelish  law.  To  load; 
to  load  a  vessel  (in  navibus  carcare).  Reg. 
Orig.  279. 

c  ARC  AT  A.  Loaded;  freighted.  FleCa,lib. 

1,  c.  25.  8  9. 

CARCELAQE.  Prison  fees. 

CARCER.  A  prison  or  saol.  Strictly,  a 
place  of  detention  and  safe-keeping,  and  not 
of  punishment  Bnrrill. 

I 

CARCER  AO  HOMINES  CUtTODIEN- 
dos^  non  ad  punlendos,  darl  debet  A  prison 


Digitized  by  Google 


CARCER  NON  SUPPLICII,  ETC.  (128) 


CARTE 


ought  to  be  given  to  the  custody,  not  the  i  pectancy,  compiled  in  about  1780,  at  Carlisle, 
punishment,  of  persons.    Co.  Litt.  260.    See  ;  England.    They  are  admissible  In  evidence 


Dig.  48.  19.  8.  9. 

CARCER  NON  SUPPLICII  CAUSA  SEO 
custodiae  constitutus.  A  prison  is  ordained 
not  for  the  sake  of  punishment,  but  of  de- 
tention and  guarding.    Lofft.  119. 

CARDINAL.  In  eccleslastital  law.  The 
title  given  to  one  of  the  highest  dignitaries 
of  tho  court  of  Rome. 

Cardinals  are  next  to  the  pope  In  dignity, 
and  he  is  elei'tfd  by  them.  There  are  cardi- 
nal l)isho]).s,  cardinal  priests,  and  cardinal 
deacons.  Spf  I'leury,  Hist.  Eccles.  liv.  25, 
note  17;  note  19;  Thomassin.  pt.  2,  llv.  1, 
c.  53;  Id.  pt.  4.  liv.  1,  cc.  79.  80;  Loiseau. 
Traite  dos  Ordres,  c,  3,  note  31;  Andre, 
Droit  Canon. 

CARDS.  In  criminal  law.  Small  rec- 
tangular pasteboards,  generally  of  a  fine 
quality,  on  whU  h  are  painted  figures  of  va- 
rious colors,  and  used  for  playing  certain 
games.   See  4  Pick.  (Mass.)  251. 

CARE.    Charge  or  oversight;  diligence. 

See  "Negligence." 

CARENA,  CARINA,  or  CARRENA  (Law 
Lat.:  from  Fr.  tjuarante.  forty).  In  old  ec- 
clesiasti»al  law.  A  period  of  forty  days. 
Of  the  same  meaning  as  quarentena  (Fr. 
gvarautaiuc ) .  quarantine.  Spelman.  See 
"Quarantine." 

CARETA,  CARRETA,  or  CARECTA.  A 

cart;  a  cartload. 

In  ilatfutt  Charta  (9  Hen.  III.  c.  21)  it  is 
ordained  that  no  sheriff  shall  take  horses  or 
carts  (curtia]  without  paying  the  ancient 
livery  therefor. 

CARGA.  In  Spanish  law.  An  incum- 
brance; a  charge.  White,  New  Recop.  bk.  2, 
tit.  13,  c.  2,  §  2. 

CARGARE.  In  old  English  law.  To 
charge.  Spelman. 

CARGO.  In  maritime  law.  The  entire 
load  of  a  ship  or  other  vessel.  1  Mason 
(U.  S.)  142.  "Not  the  property  on  board  be- 
longing exclusively  to  the  shipowner,  but 
all  the  property  constituting  the  ship's  lad- 
ing; all  the  property  on  which  freight  and 
profits  were  to  accrue.  4  Mason  (U.  S.) 
264. 

The  products  of  a  whaling  voyage  are 
"cargo,"  b«it  the  implements  used  in  whal- 
ing are  not.    11  Pick.  (Mass.)  230. 

As  used  in  policies  of  marine  insurance, 
the  term  has  a  restricted  meaning,  derived 
from  usage,  which  does  not  include  deck 
load  or  live  stock.  4  Hick.  (Mass.)  433;  2 
Gill  &  J.  (Md.)  136. 

The  term  is  usually  applied  to  goods  only, 
but  in  a  more  extensive  and  less  technical 
sense  it  includes  persons.  See  7  Man.  &  G. 
729,  744. 

CARISTIA.    Dearth  or  scarcity. 

CARLISLE  TABLES.    Tables  of  life  ex- 


on  questions  of  expectancy. 

CARMEN.  In  the  Roman  law.  Literally, 
a  verse  or  song;  a  formula  or  form  of  words 
used  on  various  occasions,  as  of  divorce. 
Tayl.  Civ.  Law,  349. 

CARNAL  KNOWLEDGE.  Sexual  connec- 
tion. The  term  is  generally,  if  not  ex- 
clusively, applied  to  the  act  of  the  male. 

The  term  is  a  technical  one,  and  has  been 
always  held  adequate  to  express  the  idea  of 
sexual  bodily  connection.  22  Ohio  St.  541; 
97  Mass.  61. 

CARNALITER.  In  old  criminal  law.  Car- 
nally. CarnaUter  cognovit,  carnally  knew. 
Technical  words  ^n  indictments  for  rape, 
and  held  essential.  1  Hale,  P.  C.  637-639; 
3  Inst.  60. 

CARNALLY  KNEW.  A  technical  phrase 
essential  in  an  indictment  to  charge  the  de- 
fendant with  the  crime  of  rape.  No  other 
words  nor  circumlocution  will  answer.  1 
Hale.  P.  C.  632;  1  Chit,  Crim.  Law,  243:  Co. 
Litt.  137. 

CARNO.  An  immunity  or  privilege.  Cow- 
ell. 

CARRICLE,  or  CARRACLE.  A  ship  of 
great  burden. 

CARRIER.  One  who  undertakes  to  trans- 
port goods  from  one  place  to  another.  I 
Pars.  Cont.  632. 

They  are  either  "common"  or  "private.*' 
Private  carriers  Incur  the  responsibility  of 
the  exercise  of  ordinary  diligence  only,  like 
other  bailees  for  hire.  Story,  Dailm.  5  495; 
13  Barb.  (N.  Y.)  481;  1  Wend.  (N.  Y.)  272; 

1  Hayw.  (N.  C.)  14;  2  Dana  (Ky.)  430;  4 
Taunt  787;  6  Taunt.  577;  2  Bos.  &  P.  417; 

2  C.  B.  877.   See  "Common  Carriers." 

CARRYING   AWAY.    See  "Asportation." 

CARRYING  COSTS.  A  verdict  or  decision 
"carrying  costs'  is  one  entitling  the  party 
in  whose  favor  it  is  made  to  tax  costs  there- 
on. 

CART.  A  carriage  for  luggage  or  burden, 
with  two  wheels,  as  distinguished  from  a 
wagon,  which  has  four  wheels.  Worcester. 

The  term  has  been  held  to  include  four- 
wheeled  vehicles,  to  carry  out  the  Intent  of 
a  statute.   22  Ala.  (N.  S.)  621. 

CART  BOTE.  An  allowance  to  the  tenant 
of  wood  sufficient  for  carts  and  other  instru- 
ments of  husbandry.    2  Bl.  Comm.  35. 

CARTA.  A  charter  (9.  r.)  Any  written 
instrument. 

 In  Spanish  Law.    A  letter;  a  deed;  a 

power  of  attorney.  Las  Partidas,  pt.  3,  tit. 
18,  lib.  30. 


CARTA  DE  FORESTA. 

Foresta." 


See  "Charta  de 


CARTE.  In  French  marine  law.  A  chart. 
Ord.  Mar.  llv.  1,  tit  8,  arts.  2,  3. 
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CARTE  BLANCHE.  A  white  card  aicned 

at  the  bottom  with  a  person's  name,  and 
sometimes  scaled,  giving  another  person 
power  to  raperacrtbe  what  conditioiui  he 
pleases.  Applied,  generally,  in  the  aenae  of 
anlimited  anthorlty  being  granted.  Vlwr- 
ton. 

CARTEL.  An  agreement  between  two 
taUlflBTent  powers  for  the  delivery  ot  prison- 
en  or  deeerters,  and  also  a  written  chal- 
ipuf^e  to  a  duel. 

Cartel  ship  is  a  ship  commlBsioned  in  time 
ef  war  to  azdhange  prlsoaem,  or  to  carry 
any  proposals  between  hostile  powers.  She 
mast  carry  no  cargo,  ammunition,  or  imple- 
ments o<  war,  except  a  diiSle  gnu  f<nr  ilg- 
aals. 

C  A  R  T  M  E  N .  Persons  who  carry  goods  and 
merchandise  in  carta,  either  for  great  or 
ifeort  dlfltaiiceii  for  hire. 

CARUCAQE.   A  taxation  of  hrnd  by  the 

etrvca  or  came. 

The  carnca  was  as  much  land  as  a  man 
lonid  cultivate  in  a  year  and  a  dtj  With  a 
single  plough  (caruca).  Carucage,  corw- 
ffogc,  or  carnage  was  the  tribute  paid  for 
earh  caruca  by  the  OOrMOrillf,  Or  tMUtllL 
Spelman;  Cowell. 

CARUCATA.  A  certain  quantity  of  land, 
used  as  the  YmtHa  for  taxation.  As  moch 

land  as  may  be  tilled  by  a  Fingle  plough  in 
a  year  and  a  day.  Skene  de  Verb.  Sign. 
A  team  of  cattle;  a  cartload. 

It  may  include  houses,  meadow,  woods, 
etc.  U  is  said  by  Littleton  to  be  the  same 
as  sooo.  but  has  a  much  more  cxtfiided  sig- 
aiflcation.  Spelman;  Blount;  Cowell. 

CAS  FORTUIT  iFi."i  In  thr  law  of  In- 
A  fortuitous  eveut;  an  inevitable 
t  KenL  CoBim.  800;  120  U.  S.  727. 
Same  aa  the  Lattn  eoMts  fortuUu*  (q.  v.) 

CASATA,  or  CASSATA.  In  old  KiiKipi  an 
law.  A  house  with  land  aufBcient  for  the 
■tpport  of  one  family.  Otherwlae  called 

'kidar  a  hifle  of  land,  and  by  Bede,  **panAl- 
io."    Spelman.  voc.  "C"as=a." 

CASATUS.  In  old  Ruropean  law.  A  vas- 
sal nr  fniTtlal  tenant  poHsessing  a  casala  (q. 
I./,  that  is.  having  a  house,  household,  and 
property  of  his  own.  The  castati  embraced 
both  bond  and  free  teoaata.  Spelman. 

CASE.  A  question  contested  before  a 
covrt  off  Justice;  an  action  or  suit  at  law 
or  in  eqntty.  1  WheaL  (U.  S.)  S62;  4  Iowa. 
1SS. 

A  case  arising  under  a  treaty  (Const.  U. 
S.  arL  3.  f  2)  la  a  suit  where  is  drawn  in 
qaeaHen  tbe  eonstmetlon  of  a  treaty,  and 

the  decision  Is  acalnst  the  title  set  up  by 
either  party  under  such  treaty.  Story,  J., 
1  Wheat  (U.  S.)  356.  And  see,  also,  6 
Cranch  (U.  8.)  286;  9  Wheat.  (U.  S.)  8X9;  11 
How.  (U.  S.)  529:  12  How.  (U.  S.)  111. 
A  form  of  action  which  li^s  to  recover 
for  injuries  for  which  the  more 


ancient  forma  of  action  will  not  He.  Ste^ 

PI.  15. 

"Case,"  or,  more  fully,  "action  upon  the 
case,"  or  "trespass  on  the  case.  '  includes  in 
its  widest  sense  atsumpsit  and  trover,  and 
dlstingulcAiea  a  class  of  actions  in  which  Uie 
writ  IS  framed  according  to  tho  special  cir- 
cumstances of  the  case,  from  the  ancient  ao- 
tiona,  the  write  in  which,  called  brevia  for- 
mata,  are  collected  in  the  Regiatrum  Bre> 
vium.  ,^ 

Sometlmea  need  for  "eaae  atated"  (q.  v.) 

CASE  AGREED  ON.  A  statement  of 
facts  agreed  upon  by  the  parties,  and  sub- 
milted  to  the  court,  in  order  to  obtain  a  de- 
cision upon  the  points  of  law  involvfil 
out  going  through  tbe  forms  of  a  regular 
trial.  S  Whart.  (Pa.)  148. 

CASE  FOR  MOTION.  In  EnRlish  divorce 
and  probate  practice,  when  a  jiarty  desires 
to  make  a  motion,  he  must  file,  among  other 
papers,  a  ease  tor  motton,  containing  an  ab* 
stract  of  the  proceedings  in  the  suit  or  ac- 
tion, a  statement  of  the  circumstances  on 
which  the  motion  la  founded,  and  tbe  prayer, 
or  nature  of  the  decree  or  order  desired. 
Browne,  Div.  251;  Browne,  Prob.  Prac.  29."). 

CASE  LAW.  The  law  evidenced  by  or 
derived  from  the  reported  decisions.  The 
law  established  by  the  force  of  auch  deci- 
sions as  precedents,  aa  distinguialied  from 
the  reaaona  or  philoaaphy  of  the  law. 

CASE  ON  APPEAL. 

 In  American  Practice.    Especially  in 

states  having  reformed  Codes  of  Procedure, 
a  printed  document  prepared  by  an  appel- 
lant, containing  the  aubatance  of  the  evi- 
dence and  proeeedlngs  on  the  trial  In  the 
court  below. 

 In  English  Practice.   In  the  house  of 

lords  and  privy  council:  (1)  A  statement 
prepared  and  printed  by  each  party  to  an  ap- 
peal. showiiiK  the  facts  on  which  he  relies, 
and  containing  references  to  the  evidence 
contained  In  the  appendix.  (2)  A  written 
statement  by  an  Inferior  court  or  Judge, 
raising  a  question  of  law  for  the  opinion  Of 
a  superior  court. 

CASE  RESERVED.  A  statement  In  writ- 
ing of  the  facts  proved  on  the  trial  of  a 
cause,  drawn  up  and  settled  by  the  attor- 
neys and  counsel  for  the  respective  partiea 
under  the  supervision  of  the  Judge,  for  the 
purpo.so  of  having  rortain  points  of  law, 
which  arose  at  the  trial,  and  could  not  then 
be  satiafaotorily  decided,  determined  upon 
ftill  argument  before  the  court  in  hanc.  This 
Is  otherwise  called  a  "special  case;"  and  It 
Is  usual  for  the  parties,  whrre  the  law  of  the 
case  Is  doubtful,  to  agree  that  the  Jury  shall 
And  a  general  Tordtct  for  the  plalntiC  ■nb> 
jert  to  the  opinion  of  the  court  upon  such 
a  case  to  be  made,  instead  of  obtaining  from 
the  Jnry  a  apeelal  TerdlcL  BurrllL 

CASE  STATED.  In  practice.  A  state- 
ment of  all  the  facts  of  a  ease,  with  the 
names  of  the  witnesses,  and  a  detail  of  the 
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documents  which  are  to  support  them;  a 
brief. 

An  agreement  in  writing,  between  a  plaln- 
tifF  and  defendant,  that  the  facts  in  dispute 
between  them  are  as  there  agreed  upon  and 
mentioned.   3  Whart.  (Pa.)  143. 

CASE  TO  MOVE  FOR  NEW  TRIAL.  In 

practice.  A  case  prepared  by  the  party 
against  whom  a  verdict  has  been  given,  upon 
which  to  move  the  court  to  set  aside  the  ver- 
dict, and  grant  a  new  trial.  Graham,  Prac. 
330;  1  Bnrrill.  Prac.  469. 

CASH,  That  which  circulates  as  money. 
It  is  generally  held  to  include  banlt  notes. 
9  Johns.  (N.  Y.)  120:  10  Wheat.  ( IJ.  S.)  347. 
But  see  3  Halst.  (N.  J.)  172.  Treasury  notes 
(3  Conn.  534)  and  gold  dust  (1  Cal.  49) 
have  been  held  not  to  be  cash.  See.  also,  6 
Md.  37;  44  Ala.  402. 

Money  at  command:  ready  money.  28 
Grat.  (Va.)  175. 

A  sale  for  cash  is  a  sale  for  money  in 
hand  (24  N.  J.  Law.  Kii),  but  a  local  cus- 
tom may  give  the  plirase  another  meaning 
(3  Mo.  .A pp.  11  fM. 

CASH  BOOK.  A  book  in  which  a  mer- 
chant enters  an  account  of  all  the  «-ash  he 
rerpives  or  pays.  An  entry  of  the  same 
thing  ought  to  be  made,  under  the  proper 
dates,  in  the  journal.  The  object  of  the  cash 
book  is  to  afford  a  constant  facility  to  as- 
certain the  true  state  of  a  man's  cash.  Par- 
dessus.  note  87. 

CASHIER.  An  officer  of  a  moneyed  in- 
stitution, or  of  a  private  person  or  firm,  who 
is  entitU'd  by  his  office  to  takf*  care  of  the 
cash  or  money  of  such  institution,  person,  or 
firm. 

 In  Military  Law.  To  deprive  a  military 

offlrer  of  his  office.  See  .\rticle8  of  War.  art. 
14. 

CASSARE.  To  quash;  to  render  void;  to 
break. 

CASSATION.  In  French  law.  A  decision 
emanating  from  the  sovereign  authority,  by 
whli  li  a  decree  or  judgment  in  the  court  of 
last  resort  is  broken  or  annulled.  See  "Cour 
de  Cassation." 

CASSETUR  BILLA,  or  QUOD  BILLA 
cassetur  il.at.  that  thp  bill  bo  quashed).  In 
pra<  fii  p.  'i'lif  form  of  the  JiulgnuMit  for  the 
defendant  on  a  plea  in  abatement,  where  the 
action  was  coinmencpd  by  bill  {hUla).  3  Bl. 
ronim.  .303:  Sreph.  Pi.  128.  131.  The  form  of 
an  entry  made  by  a  plaintilT  on  the  record, 
after  a  plea  in  abatement,  where  he  found 
that  the  pica  could  not  be  confessed  and 
avoided,  nor  traversed,  nor  demurred  to; 
amounting  in  fact  to  a  discontinuance  of 
th*'  action.  2  Archb.  Prac.  K.  B.  3.  236;  1 
Tidd.  Prac.  683. 

CASSETUR  BREVE  (Lat.  that  the  writ  be 
quashed  in  practice.  A  judgment  some- 
tin>es  ertercd  against  a  plaintiff,  at  his  re- 
quest, when.  Ill  consequence  of  allegations  of 
the  defendant,  he  can  no  longer  prosecute 


,  his  suit  with  effect.  The  effect  of  such 
,  entry  is  to  stop  proceedings,  and  exonerate 
'  the  plaintiff  from  liability  for  future  costs. 

leaving  him  free  to  sue  out  new  procs.^. 

3  Bl.  Comm.  340.  See  Gould,  PI.  c.  .5.  §  139; 
'3  Bouv.  Inst,  notes  2913.  2914;  5  Term  R. 
;  634. 

CAST  (Law  Fr.  jectn;  getter;  Lat.  pro- 
iicrre).  In  old  English  practice.  To  allege, 
offer,  or  present;  to  put  forward.  To  tast 
an  essoign  was  to  allege  an  excuse  for  the 
failure  of  a  party  to  appear  in  court,  on  the 
return  of  the  original  writ.  3  Steph.  Comm. 
(!59:  3  Bl.  Comm.  278;  Roscoe,  Real  Ac- 
tions, 156.  To  cast  a  protection  was  to  pre- 
sent or  allege  it  as  an  excuse.  Co.  Litt.  128a. 
131;  3  Reeve.  Hist.  Eng.  Iaw.  406. 

This  word  is  now  used  as  a  popular,  ra- 
ther than  a  technical,  term,  in  the  sense  of 
to  overcome,  overthrow,  or  defeat  In  a  civil 
action  at  law.  Webster. 

CASTELLAIN,  or  CASTELLANUS.  The 

keeper  or  captain  of  a  fortified  castle;  the 
constable  of  a  castle.  Spelman;  Termes  de 
la  Ley;  Blount. 

CASTELLARIUM.  or  CASTELLATUS.  In 

oM  English  law.  The  precinct  or  jurisdic- 
tion of  a  castle.  Blount. 

CA8TELL0RUM  OPERATIC.  In  old  EIng 
lish  law.  Service  or  labor  done  by  inferior 
tenants  for  the  building  and  uptiolding  of 
castles  and  public  places  of  defense.  To- 
wards this  some  gave  their  personal  serv- 
ice, and  others,  a  contribution  of  money  or 
goods.  This  was  one  branch  of  the  trinoda 
iirrrssitas  (1  Bl.  Comm.  26.S),  from  which 
no  lands  could  be  exempted  under  the  Sax- 
ons, though  immunity  was  sometimes  al- 
lowed after  the  conquest.  Kennett.  Par.  Ant. 
114;  Cowell. 

CASTIGATORY.  An  engine  used  to  pun- 
ish women  who  have  been  convicted  of  be- 
ing common  scolds.  It  is  sometimes  called 
the  trebucket,  tumbrel,  ducking-stool,  or 
cucking-stool.  This  barbarous  punishment 
has  perhaps  never  been  infli<'ted  in  the  Unit- 
ed States.    12  Serg.  &  R.  (Pa.)  225. 

CASTING.  In  old  English  practice.  Of- 
fering, alleging;  thus,  casting  an  essoin  was 
alleging  an  excuse  for  nonappearance. 

CASTING  VOTE.  The  deciding  vote  In  a 
deliberative  or  parliamentary  body,  cast  by 
the  presiding  officer  in  the  event  of  a  tie. 
It  sometimes  signifies  only  such  a  vote,  and 
sometimes  the  double  vote  of  one  who  first 
votes  as  a  member,  and  afterwards  votes  to 
cast  off  the  tie.  if  one  result*.  1  Bl.  Comm. 
181.  note:  Jacob.  "Parliament"  (7). 

CASTLEGUARD,  CASTELGARD,  or  CAS- 
tlcward  ( Law  Lat.  mxlrlfjardiim.  ca«telii 
'iii'iiilia.  imrthiiii  (fistri.  niKl(nlia  castri).  In 
feudal  and  old  English  law.  The  defense 
or  guard  of  a  castle;  otherwise  called 
"watch"  and  "ward."  A  species  of  feudal 
service  or  tenure;  a  kind  of  tenure  by 
knight's  service.   Spelman,  voc.  "Castelgard- 
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um;"  Termes  de  la  Ley;  Litt.  §  ill;  Co. 
Lltt.  82b.  The  Kfr\  i.  <■  was  somctimos  rhangen 
Into  an  annual  rent,  and  then  tbe  tenure 
became  a  tenure  Id  socage.  4  Coke,  88.  See 
3  How.  St.  Tr.  866. 

An  iinpo.'Jitioii  anciently  laid  upon  such 
p«  r\-<MiS  as  lived  within  a  certain  distance  of 
any  castle,  towards  tbe  maintenance  of  such 
as  WAtched  and  warded  the  castle.  Magna 
Chaita,  c  20;  St  82  Hen.  VIII.  c.  48;  Cow- 
ell. 

The  tirciiit  Itself,  inhabited  by  such  as 
were  auhiect  to  this  service.  Cowell;  Blount; 
Termea  de  la  Ley. 

CASTRATION.  In  criniiual  law.  The  act 
of  K'-liling.  When  this  act  is  maliciously 
performed  upon  a  man,  it  is  a  mayhem, 
and  punishable  as  such,  although  the  sufferer 
consented  to  It  2  Blsb.  Grim.  Law,  fii  842. 
847. 

C  AS  U  CONS!  Ml  LI.   See  "Conslmili  Casu." 

CA8U  PROVISO  {lAL  in  the  case  pro- 
Tided  for).    In  practice.   A  writ  of  entry 

framed  under  the  provisions  of  the  statute 
oj  (iloucester  (6  Edw.  I.)  c.  7.  which  lay  for 
the  benefit  of  the  reversioner  when  a  tenant 
in  dower  aliened  in  fee  or  for  life.  It  seems 
to  have  recetred  this  name  to  distin^lsh 
it  from  a  similar  writ  framed  under  the 
provisions  of  St  Westminster  II.  (13  Edw. 
I.)  c.  24,  where  a  tenant  by  curtesy  had 
alioiated  as  above,  and  which  was  known 
ampbatlcally  as  the  writ  i/i  <  onsimiU  rasn. 

The  writ  Is  now  practically  obsolete. 
Fitzli.  Nat.  Brev.  20.^;  Dane,  Abr.  Index.  ! 

CASUAL  EJECTOR.  In  practice.  The 
person  suppcsed  to  perform  the  fictitious  ous- 
ter of  the  tenant  of  the  demandant  In  an 
action  of  ejecftrient     See  "l^jei  tment." 

CASUAL  EVIDENCE.  A  phrase  used  to 
denote  (In  contradistinction  to  "preappoint- 
ed evidence")  all  such  evidence  as  happens 
to  be  adduclble  of  a  fact  or  event,  but  whi(  h 
was  not  prescribed  by  statute  or  otherwise 
arranged  beforehand  to,  be  the  evidence  of 
tbe  fact  or  event  Brown. 

CASUAL  PAUPER.  A  poor  person  who. 
in  Kimland.  apiilies  for  relief  in  a  parl.sh 
other  than  that  of  his  settlement  The  ward 
in  the  workhouse  to  whl<^  th^  are  admit- 
ted Is  called  the  "casual  ward."  Rapalje  & 

CASUALTIES  OF  SUPERIORITY,  In 
Scotch  law.  Certain  emoluments  arising  to 
the  superior  lord  In  regard  to  the  tenancy. 

They  resemble  tF>e  "incidents"  to  the  feu- 
dal tenure  at  common  law.  They  take  prece- 
dence of  a  creditor's  claim  on  the  tenant's 
land  and  constitute  a  personal  claim  also 
against  the  vassal.  Bell.  Diet.  They  have 
yery  generally  disappeared.  Paterson,  Comp. 
29. 

CASUALTY.  Inevitable  accident  Un 
foreseen  circumstances  not  to  be  guarded 
against  by  human  agency,  and  In  which  man 
takes  no  part  Story.  Ballm.  9  240:  l  Pars. 
Cent.  543-647. 


CASUS  BELLI.  An  occurrence  giving^ 
rise  to  or  Justifying  war. 

CASUS  FOEDERIS  iI.aM  In  inJ.rnii- 
lional  hiw.  .V  case  within  the  stipulations 
of  a  treaty. 

The  question  whether,  in  ca.'^e  of  a  treaty 
of  alliance,  a  nation  Is  bound  to  a.sHi.st  its 
ally  in  war  against  a  third  nation.  Is  de- 
termined in  a  great  measure  by  tbe  Justice 
or  Injustice  of  the  war.  if  manifestly  un- 
just on  the  part  of  the  ally,  it  .aniiot  be 
ponsidere*!  as  c«,s/j.v  lueileris.  (irutiuti  de 
Jure  Belli,  bk.  2.  c.  25;  Vattel,  bk.  2,  C.  12,  8 
168.    See  1  Kent.  Comm.  49. 

CASUS  FORTUITUS  (Lat  i  .\n  inevi- 
table accident;  a  loss  happening  in  spite  of 
all  luiman  effort  and  sagacity.  8  Kent, 
Comm.  217,  300. 

It  Includes  such  perils  of  the  sea  as  strokes 
of  lightning,  etc.  \  loss  happening  through 
the  agency  of  rats  was  held  an  unforeseen, 
but  not  an  Inevitable,  accident.  1  Curt  C. 
C.  (U.  S.)  148.  The  happening  of  a  casus 
fortuitut  excuses  ship  owners  from  liability 
for  goods  conveyed.  3  Kent  Comm.  216. 

CASUS  FORTUITUS  NON  EST  SPERAN-  ' 
dus,  et  nemo  tenetur  divinare.   A  fortuitous 
event  is  not  to  be  foreseen,  and  no  porson 
is  held  bound  to  divine  it  4  Coke^  86. 

CASUS  FORTUITUS  NON  EST  SUP- 
ponendus.  A  fortuitous  event  is  not  to  be 
))  resumed.  Hardr.  88,  arg. 

CASUS  MAJOR  (Lat)   An  unusual  acd- 

!  dent     Story,  Bailm.  §  240. 

CASUS  OMISSUS  (LAt)  A  case  which 
is  not  provided  for.  When  such  cases  arise 

in  statutes  which  are  intended  to  provide 
for  all  cases  uf  a  given  character  which  may 
arise,  the  common  law  govoms.  6  Goke.  88; 

11  East.  1;  2  Bin.  (Pa.)  21'.*:  2  Sharswond. 
ni.  Comm.  260;  Brown.  Max.  ;^7.  A  rcsi/.v 
o/;iissi/,<f  may  occur  in  a  contract  as  well  as 
in  a  .statute.    2  Shanswood,  Bl.  Comm.  2W. 

CASUS  OMISSUS  ET  OBLIVIONI  OATUS 
disposition!  communis  Juris  rellnqultur.  A 

rase  omitted  and  forgotten  is  left  to  the  dis- 
posal of  the  common  law.  5  Coke,  37; 
Broom.  Jjog.  Max.  (Sd  London  Bd.)  45;  1 

Rxch.  476. 

CATALLA  (Law  Lat)  In  old  English 
law.  Chattels,  or  ratals,  as  anciently  writ- 
ten. .\  term  including;  all  property  movable 
and  immovable,  except  fees  and  freeholds. 

This  word  is  considered  by  Spelman  as 
derived,  by  contraction,  from  fnnitalvi.  The 
singular,  mtiittum  (</.  r.r.  rarely  occurs,  al- 
though Hracton  uses  if  in  several  places. 
Caialla,  according  to  the  same  writer,  had 
nearly  or  quite  the  sense  of  averia  (beasts  or 
cattle),  being  demandable  under  that  name. 
Bracton.  fnl  ir>!th.  See  "Averia."  It  seems 
to  ha\e  If '11  from  a  very  early  period, 
united  with  the  word  botta.  in  the  phrase 
bona  et  catallo.  of  which  the  familiar  mod- 
ern phrase  "t^rxids  and  chattels"  Is  a  trans- 
lation. Bracton.  fol.  60b;  Keg.  Orig.  140. 
141. 
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CATALLA  JUSTE  P08SES8A  AMITTI 
non  possunt.  Chattels  justly  possessed  can- 
not t>c  lost.    Jenk.  Cent.  Cas.  28. 

CATALLA  OTIOSA  (Lat.)  Dead  goods, 
and  animals  other  than  heasts  of  the  plough. 
averia  carucat',  and  sheep.  3  Sharswood,  Dl. 
Comm.  9;  Bracton,  217b. 

CATALLA  REPUTANTUR  INTER  MIN- 
ima  in  lege.  Chattels  are  considered  in  law 
among  the  minor  things.    Jenk.  CcnL  Cas. 

CATALLIS  CAPTIS  NOMINE  DISTINC- 
tionis.  A  writ  which  lay  for  rent  of  a  house 
In  a  borough,  and  authorized  distress  of  win- 
dows, doors,  etc. 

CATALLUM.    A  chattel.    See  "Catalla." 

The  word  is  used  more  frequently  in  the 
plural,  catalla,  but  has  then  the  same  sig- 
nification, denoting  all  goods,  movable  or  im- 
movable, except  such  as  are  in  the  nature 
of  fees  and  freeholds.    Cowell;  Du  Cange. 

CATALS.  Goods  and  chattels.  See  "Ca- 
talla."   Uapalju  &  L. 

CATANEUS.  A  tenant  in  cnpile;  a  tenant 
holding  iuinieiliately  of  the  crown.  Spel- 
man. 

CATCHING  BARGAIN.  An  agreement 
made  with  an  heir  expectant  for  the  pur- 
chase of  his  expectancy  at  an  inadequate 
price.  Any  agreement,  whether  by  sale, 
mortgage,  or  post  obit  bond,  on  insufficient 
consideration,  to  be  performed  by  the  heir 
on  the  vesting  of  his  expectancy.  47  Mich. 
94;  7  Mass.  112;  63  Pa.  St.  448:  34  Me.  447. 

CATCH  LAND.  Land  In  Norfolk,  so  called 
because  it  is  not  known  to  what  parish  it 
belongs,  and  the  minister  who  first  seizes 
the  tithes  of  it.  by  right  of  preoccupation, 
enjoys  them  for  that  year.  Cowell. 

CATCHPOLE,  or  CATCHPOLL.  A  name 
formerly  given  to  a  sheriff  s  deputy,  or  to 
a  constable,  or  other  offlcer  whose  duty  It 
is  to  arrest  persons.  He  was  a  sort  of  ser- 
geant. The  word  is  not  now  In  use  as  an 
official  de.signation.  Minshew. 

CATER  COUSIN.  A  very  distant  relation. 
Bl.  Law  Tracts,  6. 

CATHEDRAL.  In  ecclesiastical  law.  A 
tract  set  apart  for  the  service  of  the  church. 

The  church  of  the  bishop;  so  called  from 
the  fact  that  his  cathedra  or  official  chair  is 
therein  located. 

CATHOLIC  CREDITOR.  In  Scotch  law. 
A  creditor  wlinsc  debt  Is  secured  on  several 
parts  or  all  of  hia  debtor's  property.  Such 
a  creditor  Is  bound  to  take  his  payment 
with  reference  to  the  rights  of  the  secondary 
cre<litor8.  or.  if  he  disregards  their  rights, 
must  assign  over  to  them  his  claims.  This 
rule  applies  where  he  collects  his  debts  of  a 
cautioner  (surely).   Bell.  Diet. 

CATHOLIC  EMANCIPATION  ACT.  Act 

10  Ceo.  IV.  c.  7.    This  act  relieves  from 


disabilities  and  restores  all  civil  rights  to 
Catholics,  except  that  of  holding  ecclesias- 
tical offices  and  certain  high  state  offices.  3 
Steph.  Comm.  109. 

CATONIANA   REGULA.    In  Roman  law. 

The  rule  which  is  commonly  expressed  in 
the  maxim.  Quod  ab  iuitio  non  x'altt  tractu 
ivmporia  nou  t  nnvalcbil.  meaning  that  what 
is  at  the  beginning  void  by  reason  of  some 
technical  (or  other)  legal  defect  will  not 
be<  ome  valid  merely  by  length  of  time.  The 
rule  applied  to  the  institution  of  haeredes. 
the  bequest  of  legacies,  and  such  like.  The 
rule  Is  not  without  its  application  also  in 
English  law;  e.  g.,  a  married  woman's  will 
(bring  void  when  made)  is  not  made  valid 
merely  because  she  lives  to  become  a  widow. 
Brown. 

CATTLE.  From  law  Latin  aipitalio. 
Beasts  subject  of  ownership  at  common  law; 
domestic  animals,  useful  as  food  or  for  labor. 

CATTLE  GATE.  A  customary  propor- 
tionate right  of  pasture  enjoyed  in  common 
with  others.  The  right  is  measured  not  by 
the  number  of  cattle  to  be  pastured,  but  by 
reference  to  th©  rights  of  others  and  the 
whole  amount  of  pasture.  34  Eng.  Law  4b 
Eq.  511;  1  Term  R.  137. 

CAUDA  TERRAE.  A  land's  end,  or  the 
bottom  of  a  ridge  in  arable  land.  Cowell. 

CAULCEIS  (Law  Fr.)  A  word  used  in  old 
statutes  (6  Hen.  VI.  c.  5)  to  signify  cause- 
ways, or  causeys.  From  the  latin  calcetum 
(q.  V.)   Cowell;  Blount. 

CAUPO  (pi.  cnupones).  In  the  civil  law. 
An  Innkeeper.  Dig.  4.  9.  4.  5;  Story,  Ag.  S 
458. 

CAUPONA.  In  the  civil  law.  An,  ina  or 
tavern.    Inst.  4.  5.  3;  Dig.  4.  9.  1.  5. 

CAURSINES.  Italian  merchants  who 
came  into  England  in  the  reign  of  Henry 
III.,  where  they  established  themselves  as 
money  lenders,  but  were  soon  expelled  for 
their  usury  and  extortion.  Cowell;  Blount: 
Spelman.  They  seem  to  have  been  I>om- 
bards,  deriving  their  name  from  a  town  in 
Ivombardy. 

CAUSA  (Lat.)    A  cause;  a  reason. 

A  condition;  a  consideration.  Used  of 
contracts,  and  found  In  this  sense  In  the 
Scotch  law  also.    Bell,  Diet. 

A  suit;  an  action  ponding.  Used  In  this 
sense  In  the  old  English  law. 

Property.  Used  thus  in  the  civil  law  in 
the  sense  of  res  (a  thing).  }ion  porcellum, 
non  agncllum,  nrc  aliam  rausam.  not  a  hog. 
not  a  lamb,  nor  other  thing.    Du  Cange. 

By  reason  of.  Causa  proximo,  the  inimedl- 
ato  cause.  Caunn  remoia.  a  cause  operating 
indirectly  by  the  intervention  of  other  caus- 
ea  In  Its  general  sense,  causa  denotes  any- 
thing operating  to  produce  an  effect.  4  Cray 
(Mass.)  398;  4  Campb.  284. 
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CAUSA  CAUSAE  EST,  ETC.        (133)  CAUSE  OF  ACTION 


CAUSA  CAUSAE  EST  CAUSA  CAUSATI. 
The  cause  of  a  cause  is  the  cause  of  the 
affect  Freem.  8S9;  12  Hod.  689. 

CAUSA  CAUSANS.  The  immediate  cause; 
the  last  link  in  tbe  chain  o£  caiuatton.  Ra- 

palje  &  L. 

CAUSA  DATA  ET  NON  SECUTA.  In  the 
civil  law.  Consideration  given  and  not  fol- 
lowed, that  i8„  by  the  eveat  upon  which  it 
was  glTen.  The  name  of  an  action  by  which 
H  thing  given  in  the  view  of  a  certain  event 
was  reclaimed  if  that  event  did  not  take 
place.  Dis.  12.  4;  Code,  4.  C 

CAUSA  ECCLE6IAE  PUBLICI8  AEQUI- 

paratur;  et  summa  est  ratio  quae  pro  re- 
ligione  facit.  The  causf  of  the  church  is 
equal  to  public  cause;  and  paramount  is  the 
reason  which  makes  for  religion.  Co.  Litt 
S41. 

CAUSA  ET  ORIGO  EST  MATERIA  NE- 

gotii.  Crniso  and  origin  is  the  material  of 
InisinchH.    1  Coke,  dd;  Wiugate,  iMax.  41, 

CAUSA  HOSPITANDI.  For  the  purpose' 
of  being  entertained  as  a  guest.  4  Maule  & 
8.  210. 

CAUSA  JACTITATIONI8  MARITAQIi 
(I.At.)  A  form  of  action  which  anciently 
lay  against  a  party  who  boasted  or  gave  out 
that  he  or  she  was  married  to  the  plaintiff, 
whereby  a  common  reputation  of  their  mar- 
riage mli^t  mtne.  3  Bl.  Comm.  93. 

CAUSA     MATRIMONII  PRAELOCUTI 

(Lat.)  A  writ  lying  where  a  woman  has 
given  lands  to  a  man  in  fee  simple,  with  the 
Intention  that  he  shall  marry  her,  and  he 
refases  so  to  do  within  a  reasonable  time, 
upon  suitable  request  Covall.  Now  obso- 
lete. 8  BL  Comm.  183»  note. 

CAUSA  MORTIS.  In  anticipation  Of 
death.    See  "Donatio  Causa  Mortis." 

1 

CAUSA  PATET.  The  reason  Is  open,  ob- 

Tlous.  plain,  clear,  or  manifest  A  common 

expression  in  old  writers.  Perk.  c.  1,  §5 
11.  14,  97.  CauM  patet  ex  praemisHa,  the 
reason  la  plain  from  the  premises.  Id.  c  3, 
I  286. 

CAUSA  PROXIMA  NON  REMOTA  SPEC- 
tatur  (Lat)  The  direct  and  not  the  remote 
cause  Is  considered.  See  "Proslmate  Cause." 

CAUSA  REI  (Lat.)  In  civil  law.  Things 
accessory  or  i^tpnrtenant  All  those  things 
which  a  man  would  have  had  if  the  thing 
had  not  been  withheld.  Dtt  Cange;  1  llackeld. 

Civ.  i^w,  r>T,. 

CAUSA  REMOTA.    A  remote  cause. 

CAUSA  SCIENTIAE  PATET.  The  reason 
of  the  knowledge  is  evident  A  technical 
phrase  in  Scotch  practice,  used  in  deporitlons 

of  witnesses. 

CAUSA  SINE  QUA  NON.  A  necessary 
(  ase;  one  without  which  the  effect  would  not 
have  been  produced. 


CAUSA  TURPIS.  An  immoral  cause. 

CAUSA  VAGA  ET  INCERTA  NON  EST 
causa  rationabilis.  A  vague  and  uncertain 
cause  Is  not  a  reasonable  cause.  5  Coke.  67. 

CAUSAE  D0TI8,  VITAE,  1 1  BERT  ATI  S, 

fisci  sunt  inter  favorabiiia  in  lege.  Causes 
of  dower,  life,  liberty,  revenue  are  among 
the  things  favored  In  law.  Co.  Lltt  841. 

CAUSAM  NOBIS  SIGNIPICES  QUARE. 

Von  signify  to  us  th<<  reason.  In  old  Eng- 
lish pratlice.  .\  writ  addressed  to  a  may- 
or of  a  town.  etc..  who  was  by  the  king's 
writ  commanded  to  give  seisin  of  lands  to 
the  king's  grantee,  on  his  delaying  to  do  it, 
requiring  him  t<)  show  cause  why  he  so  de- 
layed the  performance  of  his  duty.  Blount; 
Cowell. 

CAUSARE  (Lat.  to  cause).  To  be  en- 
gaged in  a  suit:  to  litigate:  to  conduct  a 
cause.  Used  in  the  old  English  and  in  the 
civil  law. 

CAU8AT0R  (Lat.)  A  litigant;  one  who 
takes  the  part  of  the  plaintiff  or  defendant 

in  a  suit. 

CAUSE  (Lat.  rama).  That  which  supplies 
the  motive,  or  constitutes  the  reasmi,  for 
any  act.    See  "Probable  Cause." 

In  Civil  Law.  The  consideration  or 
motive  for  making  a  contract.  Dig.  2.  14. 
7;  Toullier.  Dr.  Civ.  11  v.  3.  tit.  3.  c.  2,  §  4. 

 In  Pleading,    iieason;  motive. 

In  a  rqiHcatlon  de  infurUi,  for  example. 

the  plaintiff  alleges  that  the  defendant  of 
his  own  wrong  and  without  the  cause  by 
him.  etc.,  where  the  word  "cause"  compre* 
heads  all  the  facts  alleged  as  an  excuse  or 
reason  tor  doing  the  act  1  Chit  PI.  686. 

 In  Practice.    A  suit  or  action;  any 

question,  civil  or  criminal,  contested  before 
a  court  of  justice.  Wood.  Civ.  Law.  801.  It 
1  does  not  Include  a  quo  vnrranto  proceeding 
(5  £1.  4b  Bl.  1),  but  includes  a  criminal 
prosecution  (S  Q.  B.  Ml). 

CAUSE  BOOKS.  Botfks  kept  tn  the  cen- 
tral office  of  the  English  supreme  court,  In 
which  are  entered  all  writs  of  summons  is- 
sued in  Uie  office.  Rules  of  Court,  t.  8. 

CAUSE  LIST.  An  official  list  of  aetlona. 

demurrers,  petitions,  appeals,  etc  ,  set  down 
for  trial  or  argument  in  open  court.  Sim- 
ilar to  the  American  "calendar"  or  "dock* 
et"  (ff.  V.) 

CAUSE  OF  ACTION.  In  practice.  Ma^ 
ter  for  which  an  action  may  be  brought;  the 
right  to  maintain  an  action.   88  Barh.  (N. 

Y.)  231. 

A  cause  of  action  is  said  to  accrue  to  any 
person  when  that  person  first  comes  to  a 
right  to  bring  an  action.  There  is.  how- 
ever, an  obvious  distinction  between  a  cause 
of  action  and  a  richt,  though  a  ransp  of 
action  generally  confers  a  right.  Thus,  stat- 
utes of  limitation  do  not  affect  tbe  cause 
of  action,  but  take  away  the  right   It  is 
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CAUSIDICUS  ^34)  CAVEATOR 


synonymouB  with  "right  of  action"  ( 26  How. 
Pr.  [N.  Y.]  108).  but  not  with  "chose  la 
action"  (10  How.  Pr.  [N.  Y.J  1). 

CAUSIDICUS.  In  the  civil  law.  A  plead- 
er; one  who  argued  a  cause  ore  tenus.  Code. 
2.  6.  6.  There  was  a  distinction  between 
causidicus  and  advocatus  (q.  v.) 

CAUTELA  (Lat.)  Care;  precaution;  vig- 
ilance. 

CAUTI  JURATORIA.  Security  given  by 
the  oath  of  the  party.  Inst.  4.  11.  2;  1 
Mackeld.  Civ.  Law,  p.  176.  5  184;  T.  Raym. 
226.  arg. 

CAUTIO,  or  CAUTION. 

 In  Civil  Law.    Security  given  for  the 

performance  of  anything.  A  bond  whereby 
the  debtor  acknowledges  the  receipt  of  mon- 
ey, and  promises  to  pay  it  at  a  future  day. 

 In  French  Law.    The  person  entering 

into  an  obligation  as  a  surety. 

 In  Scotch  Law.    A  pledge,  bond,  or 

other  security  for  thf  performance  of  an 
obligation,  or  completion  of  the  satisfaction 
to  be  obtained  by  a  judicial  process.  Bell. 
Diet. 

CAUTIO  FIDEJUSSORIA.  Security  by 
means  of  bonds  or  pledges  entered  into  by 
third  parties.    Du  Cange. 

CAUTIO  PIGNORATITIA.  A  pledge  by 
deposit  of  goods. 

--  CAUTIO  PRO  EXPENSIS.  Security  for 
costs  or  expenses. 

This  term  is  u.sod  among  the  civilians 
(Nov.  112,  c.  2).  and  generally  on  the  conti- 
nent of  FJurope.  In  nearly  all  the  countries 
of  Europe,  a  foreign  plaintiff,  whether  resi- 
dent there  or  not.  is  renuire<l  to  give  caution 
pro  ejrpensis.  that  is,  security  for  costs.  In 
some  states  this  requisition  is  modified,  and, 
when  surh  plaintiff  has  n-al  estate  or  a  com- 
mercial or  manufacturing  establishment 
within  the  state,  he  i.s  not  required  to  give 
such  caution.  Foelix.  Droit  Int.  Prlve,  note 
lOfi. 

CAUTIO  USUFRUCTUARIA.  Security, 
which  tenants  for  life  give,  to  preserve  the 
property  rented  free  from  waste  and  injury. 
Ersk.  Inst.  bk.  2.  tit.  9.  §  ^9. 

CAUTION  JURATORY.  Security  given 
by  oath;  that  which  a  suspender  swears  Is 
the  best  he  can  afford  in  order  to  obtain  a 
suspension.  Ersk.  Prac.  4.  3.  6;  Paterson. 
Comp. 

CAUTIONARY,  in  Scotch  law.  The  ob- 
ligation by  which  a  party  becomes  surety 
for  another,  answering  to  the  English  guar- 
antee. It  is  defined  by  Stair:  "The  prom- 
ise or  contract  of  a  man,  not  for  himself, 
but  another."  Brande.  See  Ersk.  Inst.  bk. 
3,  tlL  7.  §  22.   See  "Cautionry." 

CAUTIONE  ADMITTENDA.  In  English 
ecclesiastical  law.  A  writ  that  lies  against 
a  bishop  who  holds  an  excommunicated  per- 
son in  prison  for  contempt,  notwithstanding 


he  offers  sufficient  caution  or  security  to 
obey  the  orders  and  commandment  of  the 
church  for  the  future.  Reg.  Grig.  66;  Cow- 
ell. 

CAUTIONER.  A  surety;  a  bondsman. 
One  who  binds  himself  in  a  bond  with  the 
principal  for  greater  .security.  He  is  still 
a  cautioner,  whether  the  bond  be  to  pay  a 
debt,  or  whether  he  undertake  lo  produce 
the  person  of  the  party  for  whom  he  is 
bound.   Bell.  Diet. 

CAUTIONNEMENT.  In  French  law.  The 
same  as  becoming  surety  in  English  law. 

CAUTIONRY.  In  Scotch  law.  Surety- 
ship.   The  obligation  of  suretyship. 

CAVEAT  (Lat.  let  him  beware). 

 In  Practice.    A  notice  not  to  do  an 

act.  given  to  some  offlcpr.  ministerial  or  ju- 
dicial, by  a  party  having  an  interest  in  the 
matter. 

It  is  a  formal  caution  or  warning  not  to 
do  the  act  mentioned,  and  Is  addressed  fre- 
quently to  prevent  the  admission  to  probate 
of  wills,  the  granting  letters  of  administra- 
tion, etc.  1  Bouv.  Inst.  71.  5.14;  3  Bl. 
Comm.  246;  2  Chit.  Prac.  .i02.  note  b;  3 
Bin  (Pa.)  314:  3  Halst.  (N.  J.)  129. 

It  is  also  used  to  prevent  the  issuance  of 
a  patent  for  lands.   See  9  GraL  (Va.)  50S. 

 In  Patent  Law.    A  legal  notice  not  to 

issue  a  patent  of  a  particular  description  to 
any  other  person  without  allowing  the  cave- 
ator an  opportunity  to  establish  his  priority 
of  invention. 

It  is  filed  in  the  patent  offlce  under  statu- 
tory regulations.  The  principal  object  of 
filing  it  is  to  obtain  for  an  inventor  time  to 
perfect  his  invention  without  the  risk  of 
having  a  patent  granted  to  another  person 
for  the  same  thing.    Rev.  SL  IT.  S.  §  4902. 

CAVEAT  EMPTOR  (Lat.  let  the  buyer 
beware.)  A  maxim  employed  in  the  law  to 
signify  that  a  purchaser,  whether  of  realty 
or  personalty,  is  not  only  bound  to  discover 
obvious  defects  for  himself,  but  is  confined 
to  the  warranties  which  he  has  required,  and 
cannot,  in  the  absence  of  fraud,  rely  on  the 
statements  of  the  seller.  Benj.  Sales.  611; 
17  Pick.  (Mass.)  475;  10  Ga.  311;  9  N.  Y.  36; 
10  Wall.  (TI.  S.)  383;  53  N.  Y.  515. 

As  an  exception  to  the  rule,  there  is.  how- 
ever, an  implied  warranty  of  title.  88  Ga. 
629. 

CAVEAT  EMPTOR;  QUI  IGNORARE 
non  debuit  quod  jus  alienum  emit.  Let  a 
purchaser  beware;  who  ought  not  to  be  ifino- 
rant  that  he  is  purchasing  the  rights  of  an- 
other. Hob.  99:  Broom.  Leg.  Max.  (3d  Lon- 
don Ed.)  690;  Co.  Litt.  102a;  3  Taunt.  439; 
1  Bouv.  Inst  383;  Sugd.  Vend.  (13th  Ed.) 
272  et  seq.;  1  Story.  Eq.  Jur.  (6th  Ed.)  c.  6. 

CAVEAT  VENDITOR.  Let  the  seller  be- 
ware. LoffL  328;  18  Wend.  (N.  Y.)  449.  453; 
23  Wend.  (N.  Y.)  353;  2  Barb.  (N.  Y.)  323: 
5  N.  Y.  73,  82. 

CAVEATOR.    One  who  files  a  caveat. 
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CAVENDUM  EST  A  FKAGMENTIS  (135) 


CENSO  ENFITEL'TICO 


CAVENDUM  EST  A  FRAGMENTIft.  Be 
ware  of  frasments.  Bac  Apb.  26. 

CAVERE  fl^at)  In  the  civil  and  <  nmmon 
law.  To  take  care;  to  exercise  cautioD.  See 
"Caveat  Emptor." 

To  take  care  or  provide  for;  to  prove  by 
law.  Cat^etur,  provision  is  made,  a  remedy 
is  given.  Inst.  4.  3.  13.  Caulum  est,  it  is 
provided  or  enacted.  last.  3.  8.  2;  Id.  4. 
S.  pr. 

To  provide  agiiiut;  to  forbid  ty  law. 
Inat.  1.  25.  13. 

To  eecurity.  Nisi  caveant  tutore*  et 
eurat9re*,  etc.  Inst.  1.  24.  3.  Coattfm,  se- 
cured. Dig.  50.  16.  188.  1. 

To  give  caution  or  ■oeoritar  on  arrest 
Gierke,  Prax.  tit.  4. 

CAVERS.  Offenders  with  respect  to  the 
mines  in  Derbysliiro,  wbo  are  punishable  in 
tlw  Bw^bmote  or  mlnert"  eonrt  Jacobs 

CAVA.  In  old  English  law.  A  qii«9r,*kay, 
htj,  or  wharf.  Cowell. 

CAYAQIUM.  A  toll  or  duty  paid  the  king 
for  landing  goods  at  some  quay  or  wharf. 
The  barons  of  the  Cinque  Porto  were  free 

from  this  duty.    Cowell.  ' 

CEAP.  A  bargain;  anything  for  sale;  a 
chattel :  also  cattle,  as  being  the  usual  medi< 
uni  iif  t  art.  r.   Sometimes  uMd  Instead  of 

ceapgtld  ;q.  v.). 

CEAPGILD.  Payment  of  an  animal.  An  < 
ancient  species  of  forfeiture.   Cowell;  Spel 


CEDE.  To  assign;  to  transfer.  Applied 
to  tbe  act  by  wblcb  <me  state  or  nation  trans- 
fbrs  terff  torjr  to  anotber. 

CEDENT.  An  assignor;  tbe  assignor  of 
a  cboss  In  action.  Ksmen  Bo.  IS. 

CEOULA.  In  Spanlab  law.   A  written 

obMratlon.  under  private  signature,  by  which 
a  party  acknowledges  himself  indebted  to 
saotb«r  In  a  certain  anm.  wbleb  be  inromlses 
to  pay  on  demand  or  on  some  fixed  day. 

Tn  order  to  obtain  judgment  on  such  an 
in  rrniiif-rit.  :♦.  is  neros.sary  that  the  party 
executing  it  should  acknowledge  it  in  open 
eesrt  or  tbat  It  be  proved  by  two  witnesses 
who  saw  Its  execution. 

The  citation  affixed  to  the  door  of  an  ab- 
sconding offender,  requiring  him  to  appear 
before  the  trlbonal  where  the  aocnsatlon  is 
pending. 

CEDULE  (Fr.)  In  French  law.  A  note 
In  writing.  Potb.  ObL  pt  4.  c.  1.  art  S.  8  1. 

GELATION.  In  msdlcal  Jttflspradsnce. 

Conceal TD  en  t   of  pregnancy  or  dellTory. 

Dungl.  Mo<l.  nict. 

CELEBRATION  OF  MARRIAGE.  The 
sOlcan  act  bjr  wblcb  a  man  and  woman  take 

each  other  for  lin?hand  and  wife,  oonfom- 
ably  to  the  ni!<^p  prescribed  by  law. 

CELLERAR1U8.    A  buUer  in  a  monas- 


tery :  sometimes  in  universities  called  "man- 
ciple" or  "caterer."' 

GENDULAE.  Small  pieces  of  wood  laid 
iu  the  form  of  tiles  to  cover  the  roof  of  a 
honse:  sbtngles.  Cowell. 

CENEGILD.  In  Saxon  law.  A  pecuniary 
mulct  or  fine  paid  to  the  relations  of  a  mur- 
dered person  by  tbe  mnrderer  or  bis  rslar 
tions.  Spelman. 

CENELLAE.  Ii}  old  records.  Acorns. 

CENNINQA.  A  notice  given  by  a  buyer 
to  a  seller  that  the  things  which  had  been 
sold  were  claimed  by  another,  in  order  that 
he  niii^iit  aiip>.:ir  and  Justify  tbe  Mie. 
Blount;  Whishaw. 

The  exact  slgnlffcance  of  this  term  is 
somewhat  doubtful.  Tt  probably  denoted 
"notice.'  as  defined  above.  The  finder  of 
stray  tattle  was  not  always  entitled  tc  it; 
for  Spelman  says:  "As  to  strange  (or  stray) 
cattle,  no  one  shall  have  them  but  with  the 
con.sent  of  the  hundred  of  tlthingmen:  un- 
less he  have  one  o(  these,  we  cannot  allow 
him  any  oenalni^  (I  tbink  notice).'*  Siiel- 
man. 

CENS.  In  Canadian  law.  .\n  annual  pay- 
ment or  due  reserved  to  a  seignior  or  lord, 
and  Imposed  merely  in  recognition  of  bis 
superiority.    Guyot.  Inst.  c.  f». 

The  land  or  estate  so  held  is  called  a  cen- 
xhr:  the  tenant  is  a  ixnsihiiir.  It  was  orig- 
'  inally  a  tribute  of  considerable  amount, 
but  became  reduced  in  time  to  a  nominal 
stim.  It  is  ili.stinct  from  the  rmtrs.  The 
cent  varies  in  amount  and  in  mode  of  pay- 
ment Payment  Is  usually  In  kind,  but  may 
be  In  silver.  2  Low.  (TJ.  8.)  40. 

C  EN  SARI  A.   A  or  houso  and  land, 

let  at  a  standing  rent.  Cowell. 

CENSARII.   In  old  English  law.  Farm- 
ers, or  sucb  persons  as  were  liable  to  pay  a 
'  census  (tax).  Blount;  OowelL 

CENSERE.  In  the  Roman  law.  TO  or- 
dain; to  decree.    Dig.  50.  16.  111. 

CENSITAIRE.    See  "Cens." 

CEN8IVE.  See  "Cens." 

CENSO.  In  Spanish  and  ^Te\!fan  law. 
An  annuity;  a  ground  rent;  the  right  which 
a  per.'^on  acquires  to  receive  a  certain  annual 
pension,  for  the  delivery  which  be  makes 
to  another  of  a  determined  sum  of  money  or 
nf  an  immovable  thing.  Civ.  Code  Mex.  art 
32Ui>.  See  Schmidt.  Civ.  Iaw,  149.  309; 
Wblts.  New  Recop.  bk.  2.  c  7,  §  4;  18  Tex. 
666. 

CENSO  CONSIGNATIVO.  In  Spani.^h 
and  Mexican  law.  A  cenao  (q.  v.)  is  called 
"oofiti||pno<ivo**  when  be  mho  receives  tba 
money  assigns  for  the  payment  of  the  pen- 
sion (annuity)  the  estate  the  fee  in  wbicU 
be  reserves.  Olv.  Gods  Hex.  art  S20T. 

CENSO  ENFITEUTICO.  In  Spanish  and 
Mexican  law.     An  emphyteutic  annuity. 
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CEXSUALES 


(136) 


CEN'TUMVIKI 


That  sperles  of  crvso  (atinuity)  which  ex- 
ists where  there  Is  a  right  to  require  of 
another  a  certain  canon  or  pension  annually, 
on  account  of  having  transferred  f  t  that 
person  forever  certain  real  estate,  but  re- 
serving the  fee  in  the  Ip.nd.  The  owner  who 
thus  transfers  the  land  Is  called  the  "cen- 
sualistn,"  and  the  person  who  pays  the  an- 
nuity is  called  the  "mixnlitrm."  Hall.  Mex. 
I.aw.  5  756. 

CENSUALES.  In  old  European  law.  A 
species  of  ohlati  or  voluntary  slaves  of 
churches  or  monasteries;  those  who,  to  pro- 
cure the  protection  of  the  church,  bound 
themselves  to  pay  an  annual  tax  or  quit- 
rent  only  of  their  estates  to  a  church  or 
monastery. 

CENSUERE.  In  Roman  law.  They  have 
decreed.  The  term  of  art,  or  technical 
term  for  the  judgment,  resolution,  or  decree 
of  the  senate.    Tayl.  Civ.  haw,  566. 

CENSUMETHIDUS,  or  CENSUMORTHI- 
dus.  A  dearl  rent,  like  that  which  is  called 
"mortmain."    Blount;  Cowell. 

CENSUS  (Lat.  cemerv,  to  reckon).  An 
official  reckoning  or  enumeration  of  the  in- 
habitants and  wealth  of  a  country. 

The  census*  of  the  United  States  is  taken 
every  tenth  year,  in  accordance  with  the  pro- 
visions of  the  constitution,  and  many  of  the 
states  Imve  made  provisions  for  a  similar  de- 
cennial reckoning  at  intervening  periods. 
Const:  U.  S.  art.  1.  §  2;  1  Story.  U.  S.  Laws. 
73,  722.  751;  2  Story.  U.  S.  Laws.  1134,  1139. 
1169,  1194;  3  Story.  U.  S.  Laws.  1776;  4 
Sharswood.  U.  S.  I^ws,  2179. 

 In  Old  European  Law.  A  tax  or  trib- 
ute.   Montcsq.  liv.  30,  c.  14. 

CENSUS  REGALIS.  In  English  law.  The 
royal  revenue.    1  Bl.  Comm.  306. 

CENT  (Lat.  centum,  one  hundred).  A 
coin  of  the  Tnited  States,  weighing  seventy- 
two  grains,  and  composed  of  eighty-eight 
per  centum  of  copper  and  twelve  of  nickel. 
Act  Feb.  21.  1857,  §  4.  See  11  U.  S.  St.  at 
Large.  163.  164. 

CENTENA  (Law  Lat.  from  ventuw,  a  hun- 
dred). A  hundred;  a  district  or  division 
containing  originally  a  hundred  freemen, 
established  among  the  Cloths.  Germans, 
Franks,  and  Lombards,  for  military  and 
civil  purposes,  and  answering  to  the  Saxon 
hundred.  Spelman;  1  Bl.  Comm.  115;  Es- 
prit dcs  I»is.  liv.  30.  c.  17.  The  Saxon  di- 
vision is  als<i  sometimes  called  centena,  but 
Is  more  commonly  rendered  In  law  Latin, 
hundred  inn.  or  hnndreilus.  Spelman.  See 
"Hundred;"  •  Centenarius; "  "Centenf." 

 In  Old  Records  and  Pleadings.  A  hun- 
dred weight.  Centena  piscium,  a  hundred 
weight  of  fish.  Pryn,  303.  Centena  cerae 
zuearii.  jupehs.  eumini,  etc.,  continet  tretlecitn 
petraif  et  dimldium,  the  hundred  weight  of 
wax.  sugar,  pepper,  cummin,  etc.,  contains 
thirteen  stone  and  a  half.  Fleta.  lib.  2,  c. 
12.  4.    See  Cro.  Eliz.  754.  • 


CENTENARIUS  (Law  Lat.;  Fr.  centenier. 

from  vctitena,  q.  v.)  In  old  European  law. 
One  of  a  centena.  or  hundred;  the  head  or 
chief  of  a  centena  (praefectus  centenae), 
among  the  Goths,  Germans.  Franks,  and 
I.x)m bards;  an  inferior  Judge. 

CENTENI  (Lat.  from  centum,  a  hundred). 
A  hundred  men;  the  number  of  men  en- 
rolled for  military  service  from  each  district, 
among  the  ancient  Germans,  and  which 
afterwards  became  their  distinctive  name. 

CENTESIMA  (Lat.  centum).  In  Roman 
law.    The  hundredth  part. 

Usuriae  centcsimae.  Twelve  per  cent,  per 
annum,  that  is,  a  hundredth  part  of  the  prin- 
cipal, was  due  each  month,  the  month  being 
the  unit  of  time  from  which  the  Romans 
reckoned  interest.    2  Bl.  Comm.  462,  note. 

CENTRAL  CRIMINAL  COURT.  In  Eng- 
lish law.  A  court  which  has  jurisdiction 
of  all  cases  of  treason,  murder,  felony,  or 
misdemeanor  committed  within  the  city  of 
London  and  county  of  Middlesex,  and  cer- 
tain parts  of  the  counties  of  Essex,  Kent, 
and  Surrey,  and  also  of  all  serious  offenses 
within  the  former  jurisdiction  of  the  adml- 
:alty  court. 

The  court  consists  of  the  lord  mayor,  the 
lord  chancellor,  the  judges  of  the  three  su- 
perior courts  at  Westminster,  the  judges  in 
bankruptcy,  the  Judges  of  the  admiralty,  the 
dean  of  the  arches,  the  aldermen,  recorder, 
and  common  serjeant  of  London,  and  the 
judges  of  the  sheriff's  court. 

CENTRAL  OFFICE.  The  central  office 
of  the  supreme  court  of  judicature  in  Eng- 
land is  the  office  established  in  pursuance  of 
the  recommendation  of  the  legal  depart- 
ment's commission  (2d  Rep.  23,  47)  in  or- 
der to  consolidate  the  offices  of  the  masters 
and  associates  of  the  common-law  divisions, 
the  crown  office  of  the  queen's  bench  divi- 
sion, the  record  and  writ  clerk's  report,  and 
enrollment  offices  of  the  chancery  division, 
and  a  few  others.  Judicature  Act  1879,  §  4 
et  seq.  The  central  office  Is  divided  into 
the  following  departments,  and  the  busi- 
ness and  staff  of  the  office  arc  distributed 
accordingly  (Rules  of  Court  Dec.  1879.  April. 
1880):  (1)  Writ,  appearance,  and  judgment; 
(2)  summons  and  order,  for  the  common- 
law  divisions  only;  (3)  niing  and  record, 
including  the  old  chancery  report  office;  (4) 
taxing,  for  the  common-law  divisions  only; 
(5)  enrollment;  (6)  judgments,  for  the  reg- 
istry of  judgments,  executions,  etc.;  (7) 
bills  of  sale;  (8)  married  women's  acknowl- 
edgments; (9)  queen's  remembrancer;  (10) 
crown  office;  and  (11)  associates. 

CENTUMVIRI  (Lat.  one  hundred  men). 
The  name  of  a  body  of  Roman  judges.  Their 
exact  number  was  one  hundred  and  Ave. 
there  being  selected  three  from  each  of  the 
thirty-five  tribes  comprising  all  the  citizens 
of  Rome.  They  constituted,  for  ordinary 
purposes,  four  tribunals,  but  some  cases 
(called  centumvirales  causas)  required  the 
Judgment  of  all  the  Judges.  3  Bl.  Comm.  515. 
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CENTURY  (137)  CERTAINTY 


CENTURY.  One  husdied;  one  hundred 
ymn. 

One  hundred  nif^n.  The  Romans  were  dl- 
Tided  ill  "centuries,"  as  ibe  English  were 
formerly  divided  Into  **bundredB." 

CEORL.  A  tt  iiant  at  will  of  free  condi- 
tion, who  held  land  of  the  tbane  on  condition 
of  paying  rent  or  services. 

A  freeman  of  inferior  rank  occulted  in 
husbandry.  Spelman. 

Those  who  tilled  the  outlands  paid  rent; 
those  who  occupied  or  tilled  the  Inlands,  or 
demesne,  rendered  serviees.  Under  the  Nor- 
man rule,  this  term,  as  did  others  which  de- 
noted workmen,  especially  those  which  ap- 
plied to  the  conqnered  race,  became  a  term 
of  reproadi,  as  is  Indicated  liy  tlie  poptilar 
sitniification  of  churl.    I'owell;  Spelman. 

CEPI  CLat.  1  have  taken),  it  was  of  fre- 
qtient  uae  In  the  retuma  of  sheriffs  when 

they  were  made  In  Latin;  as.  for  example, 
crpi  corpus  et  Ti.  B.,  I  have  taken  the  body, 
and  discharged  him  on  bail  bond;  (  cpi  corpus 
et  e»t  in  custodia,  I  have  taken  the  body,  and 
it  is  In  custody;  cepi  corpu$  et  est  Umguidiu, 
I  bavo  taicMn  the  body,  and  be  iM  alek. 

CEPI  CORPUS  (Law  T.at.  T  have  taken 
the  body).  In  practice.  The  teclinical  name 
of  the  return  made  by  a  shoriff  to  a  capias, 
that  he  has  taken  the  body  of  the  party. 
Fltsh.  Nat.  Brev.  26;  8  Bl.  Comm.  288;  1 
Tldd,  Prac.  308-310.  See  "Capias  "  Tt  is  de- 
rived from  the  two  emphatic  words  of  the 
return  which  was  anciently  indorsed  in  hiw 
Latin  on  the  writ. 

Cepi  corpus  properly  is  the  return  where 
tlie  d*"fendant  is  out  on  ball.  Where  he  Is 
in  actual  custody,  the  return  is  cepi  corpus 
in  cuatodia.  1  Tidd,  Prac.  SOS,  309.  Sew< 
ell.  Sheriffs,  3S7.  Cepi  corpus  tt  pnrnium 
kabco,  1  have  taken  the  body,  and  have  it 
ready,  i.s  another  form  of  this  return,  which 
anciently  implied  that  the  party  was  in  ac- 
tual custody,  but  is  now  the  proper  return 
where  (he  defendant  has  been  arrest fd  and 
discharged  on  bail.  Id.;  1  Tidd,  Prac,  ubl 
supra. 

CEPiT  (Lat.  fopfre,  to  take;  ofpif,  he  took, 
or  has  taken). 
 tn  CIvtl  Praetiee.  A  form  of  replevin 

which  is  brought  for  carrying  awav  ^oods 
merely.  3  Hill  (N.  Y.)  282.  Non  >h'tinet 
is  not  the  proper  answer  to  such  a  charge. 
17  Ark.  85.  And  see  3  Wis.  399.  Success 
upon  a  non  cepit  does  not  entitle  the  de- 
fendant to  a  return  of  the  proi)erty.  Wis. 
85.  A  plea  of  non  cepit  is  not  inconsistent 
with  a  plea  Showing  property  in  a  third  per- 
son.  8  cm  (Md.)  133. 

—In  Criminal  Practice.  Took.  A  tech- 
nical word  necessary  in  an  indictment  for 
larceny.  The  charge  must  be  that  the  de- 
fendant took  the  thing  stolen  with  a  felonl- 
OQS  design.  Bac.  Abr.  "Indictment"  (G  1). 

CEPIT  ET  ABDUXIT  (Lat.  ho  took  and 
led  away).   Applicable  in  a  declaration  In 
treqtasa  or  indictment  for  larceny,  where 
**«o  defendant  has  taken  away  a  living  chat 
tei. 


CEPIT  ET  ASPORTAVIT  (I-at.  he  took 
and  carried  away).  Applicable  tn  a  declara* 

tion  In  trespass  or  an  indictment  for  larceny, 
where  the  defendant  has  carried  away 
goods  without  right.   4  Bl.  Comm.  281. 

CEPIT  IN  ALIO  LOCO  (I.ul.  he  took  in 
another  place).  In  pleading.  A  plea  in  re* 
plevin.  by  which  the  defendant  alleiron  that 
he  took  the  thins;  replevied  in  another  place 
than  that  mentioned  in  the  declaration.  1 
Chit  PI.  490;  2  ChlL  PI.  558;  Rast.  Entr. 
'r)4.  nr.5:  WUles.  i;.'..  it  is  the  usual  plea 
where  the  defendant  intends  to  avow  or 
justify  the  taking  to  entitle  himself  to  a  re- 
turn.   4  Ho'iv.  Inst,  note  .'?.'itj9. 

CEPPAGIUM.  in  old  English  law.  The 
stumps  or  roots  of  trees  wUcb  remain  in 
the  ground  after  the  trees  are  felled.  Fleta, 

lib.  2.  c.  4L  §  24. 

CERA,  or  CERE.  In  old  English  law. 
Wax;  a  seal  of  wax.  St.  Westminster  II.  c. 
10. 

CERAGRUM.  In  old  Enplish  law.  A 
payment  to  provide  caudles  in  the  church. 
Blount. 

CEREVI8IA.  Ale  or  beer.  Rapalje  Ib  L. 

CERT  MONEY.   The* head  money  given 

by  the  tenants  of  several  manors  yearly  to 
the  lords,  for  the  purpose  of  keepini;  up 
certain  inferior  courts.  Called  In  the  an- 
cient records  certum  letae  (leet  money). 
Cowell. 

CERTA  DEBET  ESSE  INTENTIO,  ET 
narratio  et  certum  fundamentum,  et  certa 
res  quae  deducitur  in  Judicium.  The  inten- 
tion, connt,  fonndation,  and  thing,  brought 
to  Judgment  ought  to  be  certain.  Go.  Litt 

303a. 

CERTA  RES.  in  old  English  law.  A  cer- 
tain thing.  Fleta,  lib.  2.  c.  60.  U  24.  26. 

CERTAIN  8ERVICE8.   In  feudal  and  old 

English  law.  Such  servlcf^s  ns  were  Stinted 
(limited  or  defined)  In  ([uantity.  and  coulrt 
not  be  exceeded  on  any  pretense;  as  to  pay 
a  stated  annual  rent  or  to  plow  such  a 
field  for  three  days.  2  Bl.  Ck>mm.  61. 

CERTAINTY. 

 In  Contracts.  Distinctness  and  acctt> 

racy  of  statement 

A  thing  Is  certain  when  its  essence,  qual- 
ity, and  quantify  are  described,  distinctly 
set  forth,  etc.  Dig.  12.  !.  6.  It  is  uncertain 
when  the  description  Is  not  that  of  an  indi- 
vidual object,  but  designates  only  the  kind. 
Civ.  Code  La.  art.  3522.  No.  8:  5  Coke.  121. 

'   In  Pleading.  Such  clearness  and  dis- 
tinctness of  statement  of  tb«'  facts  which 
constitute  the  cause  of  action  or  ground  of 
defen  e  that  they  may  be  undernood  by  the 
party  who  Is  to  answer  them,  by  the  Jury 
V  lin  ;nc  to  as'  I  [tain  the  truth  of  the  allei^a- 
tions,  and  by  the  court  who  are  to  give  the 

I  judgment  1  Chit  PI.  257:  Cowp.  682:  Hob. 
2i<-:  18  Bast,  in?:  2  Bos.  &  P.  267;  Co.  Litt 

1303;  Oomyn.  Dig.  "Pleader,"  c.  17. 


Digitized  by  Google 


CERTIFICATE 


Certainty  Is  said  to  be  of  three  sorts: 

(1 )  "Certainty  to  a  common  Intent."  which 
is  attained  by  a  form  of  statement  in  which 
words  are  used  in  their  ordinary  meaning, 
though  by  argument  or  inference  they  may 
be  made  to  bear  a  different  one.  See  2  H. 
Bl.  530. 

(2)  "Certainty  to  a  certain  Intent  in  gen- 
eral," which  Is  attained  when  the  meaning  of 
the  statute  may  be  understood  upon  a  fair 
and  reasonable  construction,  without  recur- 
rence to  possible  facts  w^hich  do  not  appear. 
1  Wm.  Saund.  49;  9  Johns.  (N.  Y.)  317;  5 
Conn.  423. 

(3)  "Certainty  to  a  certain  intent  in  par- 
ticular," which  is  attained  by  that  technical 
accuracy  of  statement  which  precludes  all  ar- 
grument,  inference,  and  presumption  against  | 
the  party  pleading.  When  this  certainty  is 
required,  the  party  must  not  only  state  the 
facts  of  his  case  in  the  most  precise  way.  but 
add  to  them  such  as  show  that  they  are  not 
to  be  controverted,  and.  as  it  were,  antici- 
pate the  case  of  his  adversary.  1  Chit.  PI. 
258:  Lawes,  PI.  54.  55. 

CERTIFICATE.  In  practice.  A  writing 
made  in  any  court,  and  properly  authenti- 
cated, to  give  notice  to  another  court  of  any 
thing  done  therein. 

A  written  statement,  by  a  person  having 
an  ofRcial  or  public  xiatu.^,  concerning  some 
matter  within  his  knowledge  or  authority. 
3  Pet.  (U.  S.)  29;  G  Serg.  &  R.  (Pa.)  324. 

CERTIFICATE    INTO    CHANCERY.  In 

English  practice.  The  certificate  by  the  com- 
mon-law judges  of  their  opinion  on  a  ques- 
tion referred  to  them  by  the  chancellor. 

CERTIFICATE  OF  ASSIZE.  A  writ 
granted  for  the  re-examinatlon  or  retrial  of  a 
matter  passed  by  assize  before  justices. 
Fitzh.  Nat.  Brev.  181.  It  is  now  entirely  ob- 
solete. 3  Sharswood,  Bl.  Comm.  389.  Con- 
sult, also,  Comyn,  Dig.  "Assize"  (B  27.  28). 

CERTIFICATE  OF  COSTS.  See  "Judge  s 
Certificate." 

CERTIFICATE  OF  DEPOSIT.  A  certifi- 
cate issued  by  a  bank  that  the  person  named 
has  a  specified  sum  on  deposit  to  his  order 
in  the  bank. 

CERTIFICATE  OF  REGISTRY.  A  cer- 
tificate that  a  ship  has  been  registered  as 
the  law  requires.  3  Kent,  Comm.  149.  Un- 
der the  United  States  statutes,  "every  alter- 
ation in  the  property  of  a  ship  must  be  in- 
dorsed on  the  certificate  of  registry,  and 
must  itself  be  registered."  Unless  this  is 
donp.  the  ship  or  vessel  loses  Its  national 
prlvil(!ge.«<  as  an  American  vessel.  1  Pars. 
Mar.  Law.  48.  The  English  statute  makes 
such  a  transfer  void.  St.  3  &  4  Wm.  IV.  c. 
54. 

CERTIFICATE  OF  STOCK.  A  certificate 
that  a  person  named  is  the  owner  of  a  speci- 
fied number  of  shares  of  stock  in  a  corpora- 
tion. 

CERTIFICATE,  TRIAL  BY.  This  is  a 
mode  of  trial  now  little  In  use.    It  is  resort- 


ed to  in  cases  where  the  fact  in  issue  lies  out 
of  the  cogmizance  of  the  court,  and  the  judg- 
es. In  order  to  determine  the  question,  are 
obliged  to  rely  upon  the  solemn  averment  or 
information  of  persons  in  such  a  station  as 
affords  them  the  clearest  and  most  compe- 
tent knowledge  of  the  truth.  Stcph.  PI.  112. 
113;  Co.  Litt  74:  Brown. 

CERTIFICATION.  In  Scotch  law.  .\  no- 
tice to  a  party  in  a  suit  that,  if  he  fail  to  do 
something,  certain  consequences  will  follow. 
Paterson.  Comp. 

CERTIFIED  CHECK.  A  check  which  ha;; 
been  recognized  by  the  proper  officer  as  a 
valid  appropriation  of  the  amount  of  money 
therein  specified  to  the  person  therein 
named,  and  which  bears  upon  itself  the  evi- 
dence of  such  recognition. 

Certification  of  a  check  is  usually  accom- 
plished by  writing  the  name  of  the  officer 
authorized  to  bind  the  bank  in  that  manner 
across  the  face  of  the  check.  See  "Check." 
Sewell.  Bank. 

CERTIORARI.  In  practice.  A  writ  is- 
sued by  a  superior  to  an  inferior  court  of 
record,  requiring  the  latter  to  send  in  to  the 
former  some  proceeding  therein  pending,  or 
the  records  and  proceedings  in  some  cause 
already  terminated  in  cases  where  the  pro- 
cedure is  not  according  to  the  course  of  the 
common  law.    112  Mass.  206. 

The  office  of  the  writs  of  certiorari  and 
ruarulanuis  is  often  much  the  same.  It  is  the 
practice  of  the  United  States  supreme  court, 
upon  a  suggestion  of  any  defect  In  the  tran- 
script of  the  record  sent  up  Into  that  court 
upon  a  writ  of  error,  to  allow  a  special  ver- 
tiorari.  requiring  the  court  below  to  certify 
more  fully.  3  Dall.  (U.  S.)  411;  7  Cranch 
(U.  S.)  288:  3  How.  (U.  S.I.  553.  The  same 
result  might  also  be  effected  by  a  writ  of 
mandamus.  The  two  remedies  are,  when  ad- 
dressed to  an  inferior  court  of  record,  from 
a  superior  court,  requiring  the  return  of  a 
record,  much  the  same.  But  where  diminu- 
tion of  the  record  is  suggested  in  the  inferior 
court,  and  the  purpose  Is  to  obtain  a  more 
perfect  record,  and  not  merely  a  more  perfect 
copy  or  transcript.  It  is  believed  that  the 
writ  of  mandamus  is  the  appropriate  rem- 
edy. 

In  many  of  the  states,  the  writ  produces 
the  same  result  in  proceedings  given  by  stat- 
ute, such  as  the  proceedings  for  obtaining 
damages  under  the  mill  acts,  highway  acts, 
pauper  laws,  etc.,  as  the  writ  of  error  does 
when  the  proceedings  are  according  to  the 
course  of  the  common  law.  Where  the  lower 
court  is  to  be  required  to  proceed  in  a  cause, 
a  writ  of  procedendo  or  mandamus  is  the 
proper  remedy. 

CERTUM  EST  QUOD  CERTUM  REDDI 
potest.  That  is  sufficiently  certain  which  . 
<an  be  made  certain.  Noy,  Max.  481:  Co. 
Litt  4.')b.  9r.a.  142a:  2  Sharswood.  Bl.  Comm. 
143:  2  Maule  &  S.  50;  Broom,  Log.  Max.  (  ''d 
London  Ed.)  555-558;  3  Term  R.  463;  4 
Cruise.  Dig.  (4th  Ed.)  269:  3  Mylne  6  K. 
Ch.  353;  11  Cush.  (Mass.)  380. 
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CESTUI  QUE  TRUST 


CERVISARII  iivnisiae.  ale).  Among  the 
Saxons,  tetmats  who  were  bound  to  supply 
drink  for  th^r  lord's  table.  Oowell;  Domes- 
da  >  Book. 

CERVISIA.  Ale.  VervUatiu;  an  ale- 
brewer;  an  ale-house  keeper.  COwell;  Blonnt 

CERVU8  (Lat)    A  stag  or  deer. 

CE8IONARIO.  In  Spanish  law.  An  as- 
stgnee.   White,  New  Reoop.  304. 

CESS.  An  assessment  or  tax.  Ib  Ire- 
lai^d.  It  was  anciently  applied  to  an  exaction 
of  Tfctuals.  at  a  certain  rate,  for  soldiers  in 
garrison.  Wliarton 

 In  Old  English  Law.    To  cease.  Hale, 

Anal.  I  38c 

CES8A  REONARE,  81  NON  VIS  JUDI- 

care.    Cease  to  relsn  If  yon  Wish  not  to 

adjudicate.    Hob.  155. 

CE8SANTE  CAUSA,  CESSAT  EFFEC- 
tus.  The  cause  ceasing,  the  effect  must 
eease.    l  Exch.  430;  Broom,  Leg.  Max  (8d 

London  Kd.)  151. 

CESSANTE  RATIONE  LEGIS  CESSAT, 
et  ipsa  lex.  Reason  is  the  soul  of  the  law. 
and  when  the  rea.son  of  any  particular  law 
ceases,  so  does  the  law  itself.  4  Coke,  38; 
7  Coke.  69;  Co.  Lttt.  70b.  122a:  Broom.  Leg. 
Max.  (3d  London  Rrl  )  ir,l.  152:  4  Rep.  83: 
13  Ea.'-t.  348:  4  Hiiic  X  (\ 

CESSANTE  STATU  PRIMITIVO,  CES- 
sat  derivativus.  Thf  prinuiry  state  ceasing 
the  derivative  rpa.sps.  s  Rop.  34:  Broom, 
I..eg.  Max.  (3d  London  Ed.)  p.  438:  4  Kent, 
Oomnou  82. 

CESSAVIT  PER  BIENNIUM  (Lat.  he  has 

ceased  for  two  years).  In  practice.  An  ob- 
solete writ,  which  could  formerly  have  been 
su'^d  out  when  the  defendant  had  for  two 
years  ceased  to  perform  such  service  or  to 
pay  such  rent  as  he  was  bound  to  do  by  his 
tpniirr>.  and  had  not  upon  his  lands  sufflclent 
goods  or  chattels  to  be  distrained.  Fitzh.Nat. 
Brev.  20S.  it  also  lay  where  a  religious 
house  held  lands  on  condition  of  perform- 
ing certain  spiritual  services,  which  it  failed 
to  do.  3  Bl.  Comm.  238. 

CESSE.  An  assessment  or  tax:  a  tenant 
Of  land  was  said  to  ce««e  when  he  neglected 
or  ceased  to  perform  the  senrfces  due  to  the 
lord.  Co.  Utt  878a.  880b. 

CESSER,  or  CESSURE.  Neglect;  a  ceas- 
ing from,  or  omission  to  do,  a  thing.  3  Bl. 
Comm.  282.  "A  substantial  dismission  and 
cepser."       Mod.  232. 

The  determination  of  an  estate.  1  Coke, 
84;  4  Kent  Comm.  88.  90,  105,  295. 

CESSET  EXECUTIO  (Lat.  let  execution 
rtsy).  In  practice.  The  formal  order  for  a 
stsy  of  execution,  whm  proceedings  in  court 
wsre  conducted  in  Latin.  See  '*Bxecutioii." 

CESSET   PROCESSUS   (Lat.  let  process 
stajL    In  practice.   The  formal  order  for  a] 


stay  of  process  or  proceedings,  when  the  pro- 
ceedings in  court  were  conducted  iu  Latin. 
See  2  Doug.  627. 

CESSIO  BONORUM  (Lat.  a  transfer  of 
property).  In  civil  law.  An  assignment  of 
his  property  by  a  debtor  for  the  benefit  of  his 

creditor.s.  ^lUch  an  a.ssigiuneiit  lU.scharged 
the  debtor  to  the  extent  of  the  property  ceded 
only,  but  exempted  biiii  from  imprisonment. 
Dig.  2.  4.  25;  Id.  48.  ly.  1;  Nov.  4.  3.  And 
see  Civ.  Code  La.  art.  21««;  2  Mart.  iLa.) 
112;  2  La.  354;  11  La.  531:  2  Mart,  i  l.a.:  .W 
S.)  108;  5  Mart.  (La.;  N.  S.)  2dd;  4  Wheat. 
(U.  &)  122. 

CESSIO  IN  JURE.   In  Roman  law.  A 

fictitious  suit,  ill  which  the  per.son  who  wa.s 
to  acquire  the  thing  claimed  (  vuuluubut)  the 
thing  as  his  own,  the  person  who  was  to 
transfer  it  acknowledged  the  justice  of  the 
claim,  and  the  maRlstratc  pronounced  it  to 
be  (lie  property  { miihi  ,  hal  )  of  the  claimant. 
Sandars,  Just.  Inst.  (.'<th  Kd.)  8!i.  122. 

CESSION  (Lat.  ventfio,  a  yielding). 

 In  Civil  Law.  An  assignment.  The 

act  hy  which  a  party  transfers  property  to 

anothvi-. 

—In  Ecclesiastical  Law.  A  surrender. 
When  an  ecclesiastic  is  created  bishop,  or 
when  a  parson  takes  another  benefice,  with- 
out <li.spensatioM.  iIm  first  bencflee  becomes 
void  by  a  legal  cessiuu  or  surreuder.  Cowell. 

 In  Qovernmental  Law.  The  transfer 

of  land  by  one  government  to  another. 

CESSION  DES  BIENS.  In  French  law. 
The  .surrender  which  a  debtor  makes  of  all 
his  goods  to  his  creditors  when  he  finds  him- 
self  in  insolvent  circumstances.  It  iu  of  two 
kinds, — either  voluntary  or  compulsory  (/«- 
diciaire),  corrosponding  very  nearly  to  liiiui- 
dation  by  arrangement  and  bankruptcy  in 
Knglish  and  American  law. 

CESSIONARY.  In  Scotch  law.  An  as- 
signee. Bell,  Diet 

CESSIONARY  BANKRUPT.  One  who 
gives  up  his  estate  to  be  divided  amougst  his 
creditors.  "Wliarton. 

CESSMENT.  An  assessment. 

CESSOR.  One  who  ceases  or  neglects  so 

long  to  perform  a  duty  that  ho  thereby  in- 
curs the  danger  of  the  law.  Old  Nat.  Brev. 
188. 

CESSURE  (Law  Fr.)  A  receiver;  a  bail- 
iff. Kelham. 

C'EST  ASC AVOIR  (Law  Fr.)  That  is  to 
say,  or  to  wit.  Generally  written  as  one 
wo rd ,  ccstuscaKj i r.  crs la.srarni ir . 

Another  form  was  ceat  asaver,  and  in  one 
word,  ce8ta§aver,  ' 

C'EST  LE  CRIME  QUI  FAIT  LA  HONTE, 

et  non  pas  i'echafaud.  It  is  the  crime  which 
causes  the  shame,  ami  not  the  scaffold. 

CESTUI,  or  CESTUY  (Law  Fr)  He. 

CESTUI   QUE  TRUST.   He  for  whose 
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benefit  another  person  is  seised  of  lands  or 
tenements^  or  Is  possessed  of  personal  prop- 
erty. 

He  who  has  a  right  to  a  bt'iioficial  interest 
in  and  out  of  an  estate  the  legal  title  to 
which  is  vested  In  another.    2  Washb,  Real 

Prop.  in:-.. 

Judge  Story  suggests  (1  Kq,  Jur.  S  321) 
that  the  word  "benefldary"  be  sabstitated 

for  rrsttii  nur  tni.tt.  and  this  term  has  come 
into  very  Rpneral  use  as  such  a  substitute. 

CESTUI  QUE  USE.  He  for  whose  benefit 
land  Is  held  by  another  person. 

He  who  ha.s  a  rlpht  to  take  the  profits  of 
lands  of  which  another  has  the  legal  title 
and  possession,  together  with  the  duty  of 
defending  the  same,  and  to  direct  the  mak- 
iTkg  estates  thereof.  White  ft  T.  Lead.  Cas. 
252;  2  T3I.  (\)rnrn.  330.  See  2  Wadlb.  Eeal 
Prop.  95.    Sec  "Use." 

CESTUI  QUE  VIE.  He  whose  life  is  the 
measure  of  the  duration  of  aa  estate.  1 
Washb.  Real  Prop.  M. 

CESTUY  QUE  DOIT  INHERITER  AL 
pere  doit  inheriter  al  file.  He  who  would 
have  berai  heir  to  the  father  of  the  deoeased 

shall  also  be  heir  of  the  son.  Fltzh.  Abr. 
"Descent"  (2);  2  H!.  Comm.  239.  2:>ii. 

CF.    Abbrpviution  of  cnnfcrrc,  compare. 

CHACE  (Law  Fr.)  A  chase  or  hunting 
ground.  Vhacn,  a  eihase  or  hunting. 

CHACEA.  A  station  for  game,  more  ex- 
tended than  a  park,  less  so  than  a  forest; 
the  lit>erty  of  hunting  within  such  limits. 
Oowell. 

The  driving  or  hunting  animals;  the  way 
along  which  animals  are  driven.  Spclman. 

CHACEA  EST  AD  COMMUNEM  LEGEM. 

A  ehaoe  is  bj  common  law.  Reg.  Brer.  806. 

CHACBABLECLawFr.)  Tliat  ivhlchmay 
be  chased  or  hunted. 

CHAFEWAX.  An  officer  in  chancery  who 
fits  the  wax  for  sealing  to  the  writs,  com- 
missions, and  other  Instruments  there  made 

to  be  IsRtied  ont.  He  is  probably  so  called  be- 
cause he  warms  {chaufe)  the  wax. 

CHAFFERS.  Anciently  signified  wares 
and  merchandise.  Hence  the  word  chaffer- 
ing. Which  is  yet  used  for  uuylng  and  sell- 
ing, or  beating  down  the  price  of  an  article. 
The  word  is  used  in  St  8  Bdw.  IIL  c.  4. 

CHAFFERY.    Traffic;    the    practice  Of 

buying  and  selling.    Rapalje  &  L. 

CHAIRMAN.  (1)  The  presiding  officer 
of  a  dellberatlTe  body,  legislative  or  other- 
wise: r.  p.  the  speaker  of  a  house  of  assem- 
bly, or  of  the  house  of  representatives,  or 
the  presiding  member  of  a  board  of  directors 
of  a  forporation  or  assooiation  CD  The 
prci-id'Tt  nr  ^enic)r  nieniher  of  a  loraiiiittee. 

CHAIRMAN  OF  COMMITTEES  OF  THE 
whole  house.   In  the  English  house  of  com- 
i  mens,  this  officer,  always  a  member,  is  elect- 


ed by  the  house  on  the  assembling  of  evety 

new  parliament.  "When  the  house  is  in  rora- 
mittee  on  bills  Introduced  by  the  gov(  rn- 
ment.  or  in  committee  of  ways  and  means,  or 
supply,  or  in  committee  to  consider  prelim- 
inary resoltitlons.  It  is  his  du^  to  preside. 
Ill'  sits,  not  in  the  speaker's  chsir,  but  at  the 
table  in  the  seat  of  the  clerk  of  the  house. 
On  divisions,  when  the  numbers  happen  to 
be  equal,  he  cives  the  casting  vote  (q.  v.), 
but  in  committt  os  in-  never  otherwise  voles. 
In  August,  isn;?,  it  was,  by  resolution  of  iVf 
house,  decided  that,  during  the  unavoidable 
absence  of  the  speaker,  this  officer  Should 
preside  In  liis  stead,  being  only  so  appoint- 
ed, however,  from  day  to  day.  See  18  ft  19 
Vict  e.  84.  In  the  house  of  lords  the  chair- 
man of  conunlttees  of  the  whole  house  is 
elected  by  the  house  every  session.  He  usu- 
ally holds  in  addition  the  office  of  deputy 
speaker  of  the  house  of  lords.  Dod.  FarL 
Comp. 

In  American  legislative  as-scmblios.  th'^ 
practice  is  to  select  a  member  as  presiding 
officer  for  the  particular  ssssion  of  the  com- 
mitteo  on  resolving  to  go  Into  committee  of 

the  whole. 

CHALDRON.  A  measure  of  capacity, 
equal  to  Hfty'Sight  and  two-thirds  cuble  fssC. 

nearly. 

CHALLENGE.  An  objection  to  the  ca- 
pacity or  right  of  a  person. 

 In    practice.    An    fxeeption    to  the 

Jurors  who  have  been  arrayed  to  pass  upon 
a  cause  on  ito  trial. 

An  exception  to  those  who  have  been 
turned  as  jurors.    Co.  Litt.  inSb. 

The  most  satisfactory  derivation  of  the 
word  is  that  adopted  by  Webster  and  Crabb, 
from  "call,"  challenge  implying  a  calling  off. 
The  word  is  also  used  to  dfuote  exceptions 
taken  to  a  judge's  capacity  on  account  of  in- 
terest (8  Bin.  rPn.1  484;  4  Bin.  TPft-T  t4t). 
and  to  the  sheriff  for  favor  as  well  as  affinity 
(Co.  Lltt.  lS8a;  10  Serg.  &  R.  [Pa.]  336;  U 
Serg.  ft  R.  rPn.1  303). 

Challenges  are  of  the  following  classes: 

( ]  )  To  the  array.  Those  which  apply  to  all 
the  juroi  s  as  arrayed  or  set  in  order  by  the 
officer  upon  the  panel.  Such  a  cbailenge  is. 
In  general,  founded  tfpon  some  error  or  manl- 
ff'st  pMi-tialitjr  committed  in  obtaining  the 
panel,  and  which,  from  Its  nature,  applies  to 
all  the  jurors  so  obtained.  These  are  not  al- 
lowed in  the  United  States  generally  (Colby, 
Prac.  235:  2  Blatchf.  [U-  S.l  435).  the  same 
end  being  attained  by  a  motion  addressed  to 
the  court  but  are  in  some  states  (33  Pa.  St. 
8S8:  IS  Tsz.  S6S:  u  Miss.  441:  1  Iftan. 
I  Mich.l  461;  20  Conn.  610;  1  Zab.  [N.  jr.] 
656). 

(2)  To  the  poll.  Those  made  sepuratoly 
to  each  juror  to  whom  they  apply. 

Challenges  to  the  poll  are  either: 

(a)  For  cause,-  those  for  which  some  rear 
son  sanctioned  by  law  is  assigned. 

(b>  Peremptory .^hose  made  without  as- 
cliriiinir  nr\y  cause,  and  which  must  hp  al- 
lowed as  of  course..  The  number  of  these  is 
variously  limited  by  statute. 

A  challenge  for  cause  lies  also  to  the  ar- 
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r»y.  Challenge  for  cause  was  anciently  di- 
vided into  challengos: 

(i)  For  principal  cause, — being  for  such 
catisc  as.  if  mbBtantlat«d.  was  miAcirat  to 

show  bias  or  dlsquaMflratlon.  Tho  grounds 
of  prinripal  challenge  were  propter  defectum, 
for  disabllit}',  as  infancy  or  mental  unsound- 
ness: propter  affectum,  tor  partiality,  as 
where  the  Juror  was  of  kin  to  the  party,  or 
bore  5ome  conndentlal  relation  to  him; 
propttr  di'lictitm.  on  account  of  crime  com- 
mitted by  the  juror,  whereby  he  was  dlsqaal* 
ifled.  3  Bl.  Comm.  361.  To  these  was  some- 
times added  propter  honoris  n.-iinriutn.  from 
respect  to  a  party's  rank  or  nobility. 

(ii)  To  the  favor,— those  which  are  found- 
ed on  reasonable  ground  to  suspect  that 
the  jury  Is  partial,  ■though  the  cause  be  not 
so  evident  as  to  warrant  a  principal  chal- 
lenge. 

Challenges  for  principal  cause  were  tried 
by  the  court;  those  to  the  favor  by  triors. 

Th"  distinction  between  challenges  to  the 
favor  and  for  principal  cause  is  now  obsolete. 

Several  other  divisions  of  challenges  for 
cause  have  been  suggested  by  American  stat- 
ute or  text  writers,  as  that  into  challenge 
grounded  on  general  disqualifl(  atlon.  and 
challenges  grounded  on  disqualification  in 
respect  of  the  particular  ease  (Thomp.  Tri- 
al;^. 5  40),  or  that  into  challenges  for  ac- 
tual hias.  being  for  actual  partiality  as  to  the 
cause  or  the  parties;  and  for  implied  bias, 
being  such  relationship  towards  a  party  or 
the  cause  as  will,  in  contemplation  of  law. 
necessarily  give  rise  to  an  Implication  of  par- 
tiality, such  as  consanguinity  to  a  party; 
oonlldentlal  relation  with  a  party;  service  on 
a  previous  jury  in  the  cause,  etc.  (Sen.  St. 
Minn.  1878,  c.  llfi,      18.  19. 

 In  Election  Law.    Formal  objection  to 

the  right  of  a  person  to  vote  at  a  particular 
•lection,  or  In  a  particular  precinct  -Ctener- 
ally  made  at  the  time  the  vote  is  offered. 

 In  Criminal  Law.   A  request  by  one 

person  to  another  to  light  a  duel.  It  may  be 
oral  or  written. 

CHAMBER  OF  ACCOUNTS.  In  French 
law.  A  sovereign  court,  of  great  antiquity, 
in  France,  which  took  cognizance  of  aiul  reg- 
istered the  accounts  of  the  king's  revenue. 
Nearly  the  same  as  the  English  court  of  ex* 
diflqnor.  Bnc  BrlL 

CHAMBER  OF  COMMERCE.  A  society 
of  the  principal  merchants  and  traders  of  a 
city,  who  meet  to  promote  the  general  trade 

and  commerce  of  the  place.  Similar  socie- 
ties exist  in  all  the  large  commercial  cities, 
and  are  known  by  varlous  names,  M,  ''board 
of  trade."  etc. 

CHAMBERDEKINS.  or  CHAMBER  DEA- 
cons.  In  olrl  Knglish  law.  Certain  poor 
Irish  scholars,  clothed  in  mean  hatiit,  and 
living  under  no  rule;  also  beggars  banished 
from  England.  1  Hen.  Y.  cc.  T.  8;  Wharton. 

CHAMBERLAIN  (Law  Lat.  cnnierariU8, 
camMlariu$,  eamUUariu*,  thamberlanus, 
chamberlinffui :  from  Fr.  chnmbeiian). 
Keeper  of  the  chamber.  Originally  the 


chamberlain  wa.s  the  keeper  of  the  treasure 
chamber  (mwcra^  of  the  prince  or  state; 
otherwise  called  "treasurer."  Cowell.  voc. 
"Chamberlain."  See  "CamerariuS."  Sir  Wil- 
liam C'avendisli  was  treasurer  of  the  cham- 
ber In  the  2ith  year  of  Edward  III.  3  Coke, 
12;  Spelman;  Cowell. 

The  receiver  of  the  rents  and  revenues  of 
a  city.  Cowell;  Blount.  This  is  the  modern 
meaning  of  tlie  word  in  various  cities  of 
i:2ngland  and  America. 

The  name 'Of  several  high  officers  of  state 
in  England,  as  the  lord  groat  chamberlain  of 
KnglancI,  lord  cliamberlain  of  the  house- 
hold, chamberlain  of  the  excthequer.  See 
Coweli;  Blount;  Holthouse;  Wharton  Iji 
modern  times,  the  court  omcer  styled  "cham- 
berlain" has  the  char««'  of  the  private  apart- 
ments of  the  sovereign  or  noble  to  whom  he 
is  attached.  Brande. 

CHAMBERLAR1A«  Chamberlalnship;  the 
office  of  a  diamberlain.  Cowell. 

CHAMBERS.    Ko*)nis  or  apartments. 

The  private  room  of  the  judge.  Any  hear- 
ing before  a  Judge  which  does  not  take  place 
during  a  term  of  court,  or  while  the  judge  Is 
sitting  in  court,  or  an  order  issued  under 
such  circumstances,  is  said  to  be  "in  cham- 
bers." The  act  may  be  an  oificial  one.  and 
the  hearing  may  be  in  the  court  romn;  but 
if  the  court  is  not  in  session.  It  IS  StlU  said 
to  be  done  "in  chambers." 

 In  England.   The  office  of  a  barrister. 

An  association  of  persons  habitually  meet* 
ing  together,  as  a  chamber  of  commerce. 

CHAMBERS,  WIDOW'S.  A  portion  of  the 
effects  of  a  deceased  person,  reserved  for  the 
use  of  his  widow,  and  consisting  of  her  ap- 
parel and  the  furniture  of  her  bed  cham- 
ber, is  called  in  London  the  **wldow'8  cham- 
ber."   2  in.  Cnmni.  r.lS. 

CHAMBIUM.    In    old    English  law. 
Change,  or  exchange.  Braeton.  fola.  117. 118. 
Thought  Iqr  Borrlll  to  be  another  form  of 

r<i  til  hiu  m. 

CHAMP  DE  MAI.    See  "Campus  iMaii.  " 

CHAMP  DE  MARS.  See  "Campus  Martii." 

CHAMPART,  In  French  law.  The  grant 
of  a  piece  of  land  by  the  owner  to  another, 
on  condition  that  the  latter  would  deliver  to 
him  a  portion  of  the  crops.  18  Toullier,  Dr. 
Civ.  note  182. 

CHAMPERTOR.  In  criminal  law.  One 
who  makes  pleas  or  suits,  or  causes  them  to 
be  moved,  either  directly  or  indirectly,  and 
sues  them  at  bis  proper  costs,  upon  condi- 
(Ion  of  having  a  part  of  the  gain.  SL  83 
Edw   I   St  2. 

CHAMPERTY.  A  bargain  with  a  plaintiff 
or  defendant.  In  a  suit  for  a  portion  of  the 

land  or  other  matter  sued  for.  In  cnsn  of  a 
successful  termination  of  the  suit  which  the 
champertor  undertakes  to  carry  on  at  his 
own  expense.  4  Bl.  Comm.  435. 
The  nnlawfal  maintenance  of  a  suit  in 
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ooDBideratlon  of  part  of  tiie  debt  or  other 
thing  In  diapute."   Hawk  P.  C.  c.  84.  S  1. 

The  gist  of  the  ofTcnse  consists  in  the  mode 
of  oompenntlon,  irrespective  of  the  partic- 
ular TTiJinnpr  in  which  tho  stilt  is  to  be  main- 
tained. 4  Kern.  (  N.  Y.  i  289;  1  Hawk.  P.  C. 
455.  S§  5-11. 

There  must  be  an  actual  assistance,  and 
not  mereljr  an  offer  to  assist  1  Hempst  SOO. 

Or  thr.  other  hand,  It  has  been  held,  fol- 
lowing the  definition  of  Blackstoue,  that  a 
promise  to  pay  the  expenses  or  costs  is  es- 
sential.   57  Ga.  263:  13  Ohio.  167. 

It  is  not  essential  that  there  be  a  suit  coni- 
nieni'cd  at  the  time  of  making  the  agreement. 
14  Ky.  412. 

Cliamperty  differs  from  maintenance 
Chl^7  in  thi.'^.  that  in  champorty  the  com- 
pensation to  be  given  for  the  service  ren- 
dered Is  a  part  of  the  matter  in  suit,  or  some 
profit  prowInR  out  of  it  (16  Ala.  488:  24  Ala. 
CN.  S.]  472:  ft  Mete.  |.Mass.l  489:  1  Jones. 
Bq.  [N.  C.1  100:  Johns.  Ch.  [N.  Y.]  44:  4 
LItt  [Ky.J  117),  while  In  simple  mainte- 
nance the  question  of  compensation  does  not 
enter  ir.'"  t!i<  account  (2  BIsh.  Grim.  Law, 
5  111  ).    S' .  \  HI.  rnmni.  134.  note. 

CHAMPION.  In  old  English  law.  He 
"Who  flgbts  for  another,  or  talras  bis  plaoe  In 
A  qnarrel:  one  who  fights  his  own  battles. 

Bracton.  lib.  4.  tit.  2,  c.  12. 

CHAMPION  OF  THE  KING  OR  QUEEN. 
An  anelent  officer,  whose  duty  It  was  to  ride 
armed  (npa  jiic.  into  Westminster  Hall  at 
the  coruuatinn,  while  the  king  was  at  din- 
ner, and.  by  (he  pioclamation  of  a  herald, 
make  a  challenge  "that.  If  any  man  shall 
deny  the  king's  title  to  the  crown,  he  Is 
Hiere  ready  to  defend  it  in  sinelo  combat." 
The  king  drank  to  him,  and  sent  him  a  gilt 
cup  covered,  fall  of  wine,  which  the  cham- 
pion <lrank.  retaining  the  cup  for  his  fee. 
The  ceremony  has  been  discontinued.  Whar- 
ton. 

CHANCE.  "Pure  chance  consists  in  the 
absenoo  of  all  means  of  calculating  results." 
Morris  ( lowa>  169.  It  Is  to  be  distinguished  i 
from  '  at  <  :it."  which  Is  "the  unusual  pr^ 
vention  of  an  effect  naturally  resulting  from 
the  means  employed."  Id. 

CHANCE-MEDLEY.   In  criminal  law.  A 

sudden  affray.  This  word  Is  sometimes  ap- 
plied to  any  kind  of  homicide  by  misadven- 
ture, but  In  strictness  It  is  Mn>Ilcable  to  such 
killing  only  as  happens  In  defending  one's 

s<  lf     1  m  Comm.  184. 

CHANCELLOR. 

--—In  the  United  States.  The  presiding 

Judge  of  a  court  of  chancery. 

 In  England.    A  Judicial  officer  of  the 

kiiiK:  a  bishoj)  or  other  high  dipnitary.  See 
"C'haniellor  of  the  Exchequer."  eti-. 

CHANCELLOR  OF  A  CATHEDRAL.  One 
of  the  qvatuor  personae.  or  four  chief  dlgnl- 
tari.  s  of  thr  cathedrals  of  the  old  founda- 
tion. The  duties  assigned  to  the  office  by  the 
statutes  of  the  different  chapters  varj»  but 
thoy  are  chiefly  of  an  educational  diaracter, 


with  a  special  reference  to  the  eoltlTatloii 
theology.  RapalJ«  * 

CHANCELLOR  OF  DIOCESE.  A  judicial 
officer  who  acts  as  the  delegate  of  the  bishop 
in  hearing  ecclesiastical  causes,  etc  The 

oiTiM'  generally  ini-lndes  in  It  two  other  offi- 
ces.—that  of  ()lTi(  ia!  priiu  ii)al,  and  that  of 
vicar  geneial  ('/.  i.;  and  see  "Court  of 
Arches").  PhllUm.  ficc  Law.  1208;  1  BL 
Comm.  382. 

CHANCELLOR  OF  THE  DUCHY  OF 
Lancaster.  In  English  law.  An  officer  be- 
fore whom,  or  hia  deputy,  the  court  of  the 
duchy  chamber  of  lAneester  Is  held.  This 
is  a  special  jurisdiction  comcrnhiK  all  man- 
ner of  equity  relating  to  lands  holden  of 
the  king  In  right  of  the  duchy  of  Lancaster. 
Hob.  77;  3  Bl.  Comm.  78. 

CHANCELLOR  OF  THE  EXCHEQUER. 
A  minister  of  state  who  presides  In  the  ex* 
chequer,  and  takes  care  of  the  tntmwta  of 

the  crown,  in  addition  to  his  other  parlia- 
mentary duties.  With  the  lord  treasurer,  he 
leases  the  crown  lands,  and  the  two  offices 
are  often  granted  to  the  same  person.  Whar- 
ton. In  addition  to  his  duties  In  reference 
to  thr  treasury  of  the  kln^.  the  chani  f^llnr 
also  sat  as  one  of  the  judges  in  the  equity 
court.  S  Bl.  Comm.  46. 

CHANCELLOR,  THE  LORD  HIGH.  The 
loid  high  chancellor  of  Great  Britain  is  '"cre- 
ated by  the  mere  delivery  of  the  king's  great 
seal  Into  his  custody,  whereby  he  becomes, 
v.itliniit  writ  ni-  iiaf^nt.  an  ofRrrr  nf  fhf^  rroat- 
est  weight  and  power  of  any  now  .^^ub.sisting 
In  the  kingdom,  and  superior  in  point  of  pre> 
cedency  to  every  temporal  lord.  He  is  a 
privy  councillor  by  his  office,  and,  according 
to  Lord  Chancellor  Ellesmere,  prolocutor  (or 
speaker)  of  the  house  of  lords  Iqr  prescrip- 
tion. To  him  (under  the  crown)  beKmgs  tlw 
appointment  of  all  justices  of  the  peace 
throughout  the  kingdom.  Deing  formerlv 
usually  an  ecclesiastic  (for  none  else  were 
then  capable  of  an  office  so  conversant  in 
I  writings),  and  presiding;  over  the  royal  chap- 
el, he  became  keeper  of  the  king's  conscience, 
visitor  ( in  right  of  the  king)  of  all  hospitals 
and  colleges  of  the  king's  foundation,  and 
patron  of  at!  tho  l<iiiir's  livinps  under  the 
value  of  twenty  marks  per  annum  In  the 
king's  books.  Twelve  canonries  and  650  IIt- 
Ings  are  now  in  the  gift  of  the  lord  chan- 
cellor. Second  Rep.  Leg.  Dep.  Comm.  'M. 
He  is  the  general  guardian  of  all  infants. 
Idiots,  and  lunatics,  and  has  the  general  su- 
perintendence of  all  charitable  tiaes  tn  the 
kingdom."  S  Bl.  Comm.  47.  See  Butler's 
note  to  Co.  LltL  290b.  He  was  formerly 
the  principal  Judge  of  the  court  of  chan- 
cery, and  Is  now  presidpnt  of  the  court  of 
appeal,  of  the  high  court  of  justice,  and  of 
the  chancery  division  of  tho  high  court,  and 
acts  as  president  of  the  house  of  lords  when 
sitting  as  a  court  of  appeal.  He  Is  there- 
fore, of  course,  a  barrister,  and.  as  a  rule, 
has  previously  either  been  attorney  or  so- 
licitor general,  or  held  some  Judicial  ofllee. 
He  ia  also  a  cabinet  minister,  and  haa  ehana. 
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fn  tlie  IraoM  of  lords,  of  all  local  meararos  •  iastice  In  Us  cfaar«e  to  the  Ingoest  Britt 
brought  forward  by  the  RovemmsilL  See'cllL 

-Chanrpry  ;••  "Vice  Chancellor."  I 

CHAPLAIN. 


CHANCELLORS'  COURTS  IN 'THE  TWO 
laiivorsltloo.   In   English   law.    Courts  of 

Jurisdiction  in  ami  for  the  two  uni- 


laiMl.   Theso  courts  have  jurisdiction  of  all 

civil  actions  or  suits,  except  those  in  which 
a  riRht  of  freehold  is  involved,  and  of  all 
criminal  offenses  and  misdemeanors,  under 
the  degree  of  treason,  felony,  or  mayhem, 
at  Oxford  when  a  scholar  or  privileged  per- 
son Is  one  of  the  parties,  and  at  Cambridge 
vben  both  parties  are  scholars  or  privileged 
porsons,  and  the  eanse  of  aetton  arose  with- 
in the  town  of  Cambridge  or  its  suburbs. 
3  Sharswood.  B\.  Comm.  S3,  note;  St.  19  &  20 
VIrt.  c.  17.  §  18;  Id.  c.  88;  Rep.  temp.  Hardw. 
241;  2  Wils.  406:  12  Bast.  12;  13  Bast,  635; 
15  East.  634. 

CHANCERY.   See  "Court  of  Chancery." 

CHANGER.    Now  nhsolctp     An  officer  of 
the  English  mint,  whose  duty  was  to  ex- 
ooIb  for  bnllloiL 


(1)  An  ecclesiastic  who  performs  divine 
service  In  a  ehapel;  bnt  It  more  commonly 

  _  _     means  one  who  attends  upon  a  king,  prince. 

VOTllties  of  Oxford  and  Cambridge  In  Bng-       o*^*^''"  person  of  quaUty,  for  the  perform- 

^i'"  of  clerical  duties  In  a  private  chapel. 
4  Coke,  90;  Wharton. 

(2)  A  clergj'man  ofBcially  attached  to  a 
ship  of  war,  to  an  army  or  regiment,  or  to 
some  public  institution,  for  the  purpose  of 
performing  divine  service.  Webster. 

CHAPMAN  <said  to  be  from  German  (o/it- 
i  main.    A  trader  who  trades  from  place  to 
place.  Ryder,  C.  JU  construing  St  5  Ann^ 
c.  14. 

CHAPTER.  In  ect  lesiastical  law.  A  con- 
Kregation  of  eleruynien.  Such  an  assembly 
is  termed  capitulum,  which  signifies  a  little 
head;  it  being  a  kind  of  head,  not  only  to 
govern  the  diocese  in  the  vacation  of  the 
bishopric,  but  also  for  other  purposes.  Co. 
Utt  lOS. 

CHARACTER.  In  evlden(  o  The  opinion 
generally  (ntertained  of  a  person  derived 
from  the  common  report  of  the  people  who 
are  aeonalnted  with  him.  8  Serg.  4k  it  ( Pa. ) 

336;  3  Mass.  192;  3  E.^p.  236;  40  Neb.  810. 

in  its  technical  ubc,  the  word  has  lost  its 
ordinary  significance,  and  in  such  use  Is  sy* 
nonyraous  with  "rej)ute.  ' 

The  moral  character  and  conduct  of  a 
person  in  society  may  be  used  In  proof  be- 
fore a  Jury  in  three  classes  of  cases:  First, 
to  afford  a  presumption  that  a  particular 
party  has  not  been  gnilty  of  a  criminal  art 
(17  Mich.  9;  14  Mo.  502  j  ;  second,  to  affect 
the  damages  in  particular  cases,  where  their 
amount  depends  on  the  character  and  con- 
duct of  any  individual  (30  N.  Y.  28.'.:  s 
Iowa,  29;  4  Cush.  i  Mas^.l  217):  and.  third, 
to  impeach  or  confirm  the  veracity  of  a  wit* 
ness  (18  Ohio  8t  218;  7  N.  Y.  378). 

CHARGE.    A  duly  or  obligation  imposed 
upon  some  jierson;  a  lien,  incumbranc?.  or 
!  claim  which  is  to  l)e  satisfied  out  of  the  spe- 


CHANNEL.  The  entire  body  of  a  stream 
from  bank  to  bank,  rather  than  the  deep  or 
BAvlgable  thread  of  it  (55  Iowa.  558).  the 
tetter  being  more  accurately  the  "main  chan- 
ML" 

CHANTRY.  A  cliurch  or  chapel  endowed 
With  lands  for  the  maintenance  of  priests 
to  a«r  mass  daily  for  the  souls  of  the  dmiors. 
de  la  Ley;  CoweU. 


CHAPEL  OF  BA8E.   One  which  Is  used 

only  for  the  ease  of  the  pari55hioners  in 
prayers  and  preachins.  while  the  sacraments 
and  burial  are  received  and  performed  at 
the  mother  church.  The  curate  of  such  a 
rhapel  to  genwally  removable  at  the  pleas- 
nrr  of  tlie  parochial  minister. 

CHAPELRY.  The  precinct  of  a  chapel; 
the  same  thing  for  a  chapel  that  a  parish  is 
for  a  cbnreli.  Tennes  de  la  Ley;  Cowell 


maintained  by  a  private  person  for  his 
own  nae  and  at  his  own  expense,  or  "free" 
rb^tels.  ."^o  called  from  their  freedom  or  ex- 
iption  from  all  ordinary  jurisdiction,  or 


CHAPELS.  Places  of  worship.  They  nmy  ,  <'*fl^"  thing  or  proceeds  thereof  to  which  it 
be  either  "private"  chapels,  such  as  are  built  ]  applies. 

To  impose  such  an  obligation;  to  create 
such  a  claim. 

To  accuse. 

The  distinctive  significance  of  the  term 
clmiieta  "of  ease."  wblch  are  built  by  the  rests  In  the  Idea  of  obligation  directly  bsar^ 
mother  church  for  the  ease  and  convenience  inp  upon  the  individiml  thing  or  person  to  be 
of  its  parishioners,  and  remain  under  its  ju-  affected,  and  binding  him  or  it  to  the  dis- 
rlsdlrtloa  and  ooatrol. 

CHAPERON.   A  hood  or  bonnet  anciently 

wort.  the  Knights  of  the  (farter,  as  part  a  defli'lt''  pui  tidn  to  the  pnr  ticiii;if  pur|)o.se; 
of  the  habit  of  that  order.  A]»o  a  little  es- .  charging  a  person  with  the  commission  of  a 
intfHbeon  fixed  In  the  forehead  of  horses  crime  Is  pointing  out  the  In^vidual  who  to 
drawing  a  bearae  at  a  funeral.  Wbarton.    j  bound  to  answer  for  the  wrong  committed; 

•charging  a  jury  Is  stating  the  precise  prin- 
CHAPITRE.    A  summary  of  matters  fo  be  ciples  of  law  applicable  to  the  case  Imme> 
ta^nired  of  or  presented  before  Justices  in  diately  in  question,   in  this  view,  a  charge 
lyre.  Jnittres  of  asilse.  or  of  the  peaee^  In  will,  in  general  terms,  dcteote  a  responsibll- 
llMlr  asoaloas.  Also  articles  delivered  by  tbe  Ity  pecnllar  to  the  person  or  thing  affected 


charge  of  the  duty  or  satisfaction  of  the 
claim  imposed.  Thus,  charging  an  estate 
with  the  payment  of  a  debt  Is  appropriating 
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and  authoritatively  Imposed,  or  the  act  fix- 
ing such  responsibility. 

 In  Contracts.    An  obligation,  binding 

upon  him  who  enters  into  it,  which  may  be 
removed  or  taken  away  by  a  discharge.  ' 
Termes  de  la  Ley. 

An  undertaking  to  keep  the  custody  of  an- 
other person's  goods. 

An  obligation  entered  into  by  the  owner 
of  an  estate,  which  binds  the  estate  for  its 
performance.  Comyn,  Dig.  "Rent,"  c.  6;  2 
Ball  &  B.  223. 

 In  Devises.    A  duty  imposed  upon  a 

dovieee.  either  personally,  or  with  respect  to 
the  estate  devised. 

 In  Equity  Pleading.    An  allegation  in 

the  bill  of  mattorH  which  disprove  or  avoid 
a  defense  which  it  Is  alleged  the  defendant 
is  supposed  to  pretend  or  intend  to  set  up. 
Story.  Eq.  PI.  §  31. 

 In  Practice.    The  instructions  given 

by  the  court  to  the  grand  jury  or  Inquest  of 
the  county,  at  the  commencement  of  their 
session,  in  regard  to  their  duty. 

The  exposition  by  the  court  to  the  petit  \ 
jury  of  those  principles  of  the  law  which  the 
latter  are  bound  to  apply  in  order  to  render 
such  a  verdict  as  will.  In  the  state  of  facts 
proved  at  the  trial  to  exist,  establish  the 
rights  of  the  parties  to  the  suit. 

CHARGE  AND  DISCHARGE.    In  equity' 
practice.    The  mode  or  form  of  accounting 
before  a  master.    Where  a  decree  or  order 
of  the  court  directs  an  account  to  be  taken 
and  examined  before  a  master,  in  such  case 
the  plaintiff  delivers  in  an  account  before 
the  master,  in  the  form  of  a  charge  (<?.  r.) 
against  the  defendant,  w^hich  being  exam- 
ined and  gone  through,  the  defendant  or  ad- 
verse party  must  bring  In  his  discharge  (g. 
V.)  against  such  charge,  which  bHlng  like- 
wife  examined  and  gone  through,  the  master 
will  exercise  his  judgment  upon  the  evidence,  I 
and  allow  or  disallow  the  charge,  or  any  part 
of  It.  as  he  thinks  proper;  and  so,  e  contra,  \ 
as  to  the  discharge,  after  which  the  report  Is  i 
made.    CunninKham ;   Whishaw;  2  Danlell. 
Ch.  Pr.  1420-1422:  Hoffman.  Master  in  Chan-, 
rery,  36-39. 

CHARGE  DES  AFFAIRES,  or  CHARGE 
d'affaires,  in  i:it'M  national  law.  The  title 
of  a  diplomatic  reprf»F'^»'tative  or  minister  of 
an  Inferior  grade,  to  whose  care  are  confided 
the  affairs  of  his  naiion. 

He  has  not  the  title  of  minister,  and  is 
generally  Introduced  and  admitted  through 
a  verbal  presentation  of  the  minister  at  his 
departure,  or  through  Iftters  of  credence  ad- 
dressed to  the  minister  of  state  of  the  court 
to  which  he  is  spnt.  He  has  the  essential 
rights  of  a  minister.  1  Kent.  Comm.  39. 
noto;  4  Dall.  (Ha.)  321;  2  Story.  U.  S.  Laws. 
1171. 

CHARGE  TO  ENTER  HEIR.  In  Scotch 
law.  A  writ  commanding  a  person  to  enter 
heir  to  his  predecessor  within  forty  days; 
otherwise,  an  action  to  be  raised  against  him 
as  if  he  had  entered. 

The  heir  might  appear  and  renounce  the 
succession,  whereupon  a  decree  mfjnitionh 


causa  passed,  ascertaining  the  creditor's 
debt.  If  the  heir  did  not  appear,  he  then  be- 
came personally  liable  to  the  creditor.  A 
charge  was  either  general,  or  special,  or 
general  special.  Charges  are  now  abolished, 
by  10  A  11  Vict.  c.  48,  §  16,  and  a  summons 
of  constitution  against  the  unentered  heir 
substituted. 

CHARGEANT,    Weighty;   heavy:  penal; 
expensive.  Keiham. 

CHARGES.  The  expenses  which  have 
been  incurred  In  relation  either  to  a  trans- 
action or  to  a  suit.    It  is  a  larger  term  than 

"costs." 

CHARGING  ORDER.  By  1  &  2  Vict  c. 
110.  55  14-1 G.  and  3  &  4  Vict.  c.  82.  when  Judg- 
ment has  been  recovered  in  an  action,  a 
judge  at  chambers  may  make  an  order  that 
any  government  stock,  funds,  or  annuities, 
or  any  .stock  or  shares  in  a  public  company 
in  England,  standing  in  the  name  of  the 
judgment  debtor  in  his  own  right,  or  in  the 
name  of  any  person  as  trustee  for  him,  shall 
stand  charged  with  the  payment  of  the  judg- 
ment debt.  Smith.  Actions.  211:  Rules  of 
Court,  xlvi.  1.  The  effect  is  to  prevent  the 
transfer  of  the  stock,  and  to  give  the  judg- 
ment creditor  all  the  remedies  which  he 
would  have  been  entitled  to  if  the  charge 
had  been  made  in  his  favor  by  the  judg- 
ment debtor,  but  he  cannot  enforce  It  until 
six  months  from  the  date  of  the  order.  1  & 
2  Vict.  c.  110,  §  14;  Fish.  Mortg.  113  et  seq. 

CHARITABLE    USES,    or  CHARITIES. 

Clfts  to  general  public  uses,  which  may  ex- 
tend to  the  rich  as  well  as  the  poor.  Ambl. 
651;  2  Sneed  (Tenn.)  305. 

Gifts  to  such  purposes  as  are  enumerated 
in  Act  43  Rliz.  c.  4,  or  which,  by  analogy,  are 
deemed  within  its  spirit  or  intendment, 
Boyle.  Charity,  17. 

"Whatever  is  given  for  the  love  of  God. 
or  for  the  love  of  your  neighbor,  in  the  cath 
olic  or  universal  sense,  free  from  tMe  slain 
or  taint  of  every  consideration  that  is  per- 
sonal, private  or  selfish."  is  a  gift  for  char- 
itable uses.  2  How.  (U.  S.)  127.  The  es^ 
snntials  are  (1 )  that  the  gift  be  for  the  ben- 
efit of  an  Ind-^fln'.le  number  of  persons  (14 
.\llen  [Mass.l  r.:.6:  107  U.  S.  182);  (2)  that 
it  be  free  from  contractual  obligation  In  or 
consideration  to  the  donor  (33  Pa.  St.  419): 
(3>  that  the  purpose  be  humanitarian  in  th** 
broadest  sense,  whether  it  be  religious  ( 12 
Mass.  537),  educational  (35  N.  H.  445;  34 
N.  .1.  Eq.  101).  benevolent  (91  Mass.  442:  54 
Ind.  549),  or  public  (163  Mass.  509;  5  I>el. 
Ch.  51). 

CHARRE,  or  CHARRUS.  A  weight  of 
'ead.  consisting  of  thirty  pigs  at  seventy 
•jounds  each.  Cowell, 

CHARTA.  A  charter  or  deed  in  writing; 
a  ly  signal  or  token  by  which  an  estate  wa.*? 
held. 

 Charta  Chyrographata.    An  indenture. 

The  two  parts  were  written  on  the  same 
sheet,  and  the  word  "chyrograph"  written 
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betw«.^-ii  tl:»'ni  in  BUCh  a  manMr  as  to  divide 
Uie  word  in  the  wparatloB  of  the  two  parts 
off  tb«  iBdentvre. 

 Charta  Communis.    An  indenture. 

 Charta  Partita.   A  charter  party. 

 Charta  da  Una  Parte.  A  deed  poU;  a  | 

deed  of  one  part. 

Formerly  tliis  phrase  was  used  to  dlstin-  ] 
Snlah  a  deed  jmiII—  which  is  an  aKrei-mi'iit 
aaade  by  one  party  only ;  that  is,  only  one  of 
the  partlea  doee  any  act  which  la  binding 
upon  him— from  a  dro(j  inter  partet.  Co. 
Utt.  229.    See  "Deed  Poll." 

CHARTA  OE  FORE8TA.  A  coUectlon  of 
tiM  lawa  of  the  forest,  made  in  9  Hem.  III., 
aad  said  to  have  been  ortglnany  a  part  of 

Muffiia  Charta. 

CHARTA  OE  NON  ENTE  NON  VALET. 
A  dmrtar  or  deed  of  a  thine  not  in  helnc 
fa  nai  Tattd.    Oo.  Utt.  3e. 

CHARTAE  LIBERTATUM.   Ungw  Charta 

and  Chnrlu  dr  h  iu  iaiu  i  q.  V.  I 

CHARTARUM  SUPER  FIDEM,  MORTUIS 
taatNiua.  ad  patrfam  de  neooMitudlne^  re- 

currendum  est.  The  witnesses  being  dead, 
the  truth  of  charters  must,  of  neeeaaltar,  be 
referred  to  ttie  country.  Co.  Lttt  M. 

CHARTEPARTIE  (Fr.)  In  French  ma- 
rine law.  A  charter  party.  Ord.  Mar.  liv. 

3.  UU  1. 

CHARTEL.  A  challenge  to  single  combat. 
Us«^d  at  the  period  when  trial  by  aina^e  com- 
bat existed  Cowell. 

CHARTER.  A  grant  made  by  the  sover- 
ei{?n.  either  to  the  whole  people,  or  to  a 

portion  of  them.  necurlnK  to  them  the  en- 
joyment of  certain  rights.  1  Story,  Const 
f  Itl:  1  Bl.  Comm.  108. 

Formprly  included  al!  deeds  relating  to 
lietreditainents.  especially  deeds  of  feoffment 
<Co.  LltU  Ta.  9b »,  but  in  this  sense  the  term 
is  now  obc-oiete.  and  is  now  confined  to  grants 
by  the  government,  the  principal  onee  btfng 
^antK  of  |K)\ver  to  form  corporatioos,  tfther 
tnurii'-ipal  or  private. 

CHARTER  HOUSE.  Formerly  a  convent 
of  Carthnslan  monks  in  London:   now  a 

f-olli".jf'  fcjiit.dt^d  and  endowed  by  Thomas 
Sntlon.  The  governors  of  the  charter  house 
mn  a  eorporatieo  aggregate  without  a  head. 
presIdPTit.  or  superior,  al!  the  members  being 
of  equal  authority.  3  Stcph.  Conun.  (7th 
■«.)  14.  9T. 

CHARTER  LAND.  In  English  law.  Land 
formerly  held  by  deed  under  certain  rents 
and  free  services.  It  differed  in  nothing 
from  free  socage  land;  and  it  was  alSO  called 

"bookland."    2  in  fomm.  90. 

CHARTER  OF  PARDON  (Law  LaL  flkorta, 
or  rarta  perdonationln) .  In  nBgiiah  erlm* 
inal  law.  A  charter  or  instrument  under 
the  great  aeal,  hy  which  a  man  is  forgiven 
n  Moay.  or  ether  oAnias  oommttted  against 
the  klnK'B  crown  and  dignity.  Brown.  Abr. 
•Tharter  of  Pardon;"  Dyer.  34:  Cowell;  4 


Bl.  Comm.  400.  402.  See  the  old  form,  Reg. 
Grig.  U%,  308.  And  see  2  Reeve,  UisL  Bng. 
Law.  487. 

CHARTER  PARTY.    A    contract    of  af 

froiuhtnicnt.  by  which  the  owner  of  a  ship 
or  other  vessel  lets  the  whole  or  a  part  of 
her  to  a  merchant  or  other  person  for  the 

l  onveyaiK'c  of  Roods,  on  a  particular  voyage, 
in  consideration  of  the  payment  of  freight. 
3  Kent.  Comm.  201. 

The  term  is  derived  from  the  fact  that  the 
contract  which  bears  this  name  was  for^ 
nierl.v  written  on  a  r.-iiil.  ami  aftrrwai'ds  the 
card  was  cut  into  two  parts  from  top  to  bot- 
tom, and  one  part  was  delivered  to  each  of 
the  parties,  which  was  produced  when  re- 
quired, and  by  this  means  counterfeits  were 
prevented;  the  card  M  eat  being  called 
charta  parteta. 

CHARTER  ROLLS  (haw  Lat.  rntttli  air- 
tanim).  Rolls  preserved  amonRHt  the  an- 
cient English  records,  containing  the  royal 
charters  from  the  year  1199  to  1516.  They 
comprise  grants  of  privileges  to  dtlee,  towns, 
hodie.s  (oriwrale.  and  private  trading  com- 
panies; grants  of  markets,  fairs,  and  free 
warrens,  of  creations  of  nobility,  of  priv- 
ilei;e<«  to  religious  houses, etc.  HubbaclcBv. 
Success.  01 C,  and  notes. 

CHARTERER.  One  who  engages  a  ship 
for  a  voyage. 

CHARTI8  RBDDBNDI8  (LaL  for  return- 
ing charters).  A  writ  which  lay  apalnst 
one  who  had  charters  of  feoffment  intrusted 
to  his  keeping  which  he  refused  to  deliver. 
Reg.  Grig.  159.    It  is  now  obsolete. 

CHARTOPHYLAX.  In  old  European  law. 
A  keeper  of  records  or  public  instruments; 
a  chartnlary:  a  registrar.  Spelman. 

CHARUE.  In  old  Ehiglish  law.  A  plow. 
nesles  (l€s  charues,  beasts  of  the  plow.  Ar- 
tie. Sup.  Chart,  p.  12;  Britt.  e.  Tt. 

CHASE.  The  liberty  or  franchise  of  hunt- 
ing one's  self  and  keeping  protected  ac^inst 

all  other  persons  beasts  of  the  chase  within 
a  specified  distrii  t,  without  regard  to  the 
ownership  of  the  land.    2  Bl.  Comm.  414  411. 

The  district  within  which  such  privilege 
is  to  be  exercised. 

A  chase  is  a  franchise  granted  to  a  .sub- 
ject, and  hence  is  not  subject  to  the  forest 
laws.  2  Bl.  Comm.  S8.  ft  dtffera  from  a 
park,  beeanre  it  may  be  another's  ground, 
and  is  not  inclosed.  It  is  said  by  some  to 
be  smaller  than  a  forest,  and  larfjer  than  a 
park.  Termes  de  la  Ley.  But  this  seems 
to  be  a  customary  incident,  and  not  an 

epsential  qun'ilv 

The  act  of  acquiring  possession  of  animals- 
feme  iMil«f«e  bf  force,  canning,  or  addreet.. 

CHASTITY.  That  virtue  which  prevents 
the  unlawful  commerce  of  the  sexes.  Con- 
tent Without  lawful  venery  is  continence;, 
wltbont  imlawftti  is  chastity.  Webster. 

CHATTEL  (Norman  Fr.)  Goods  of  any 
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kind;  every  species  of  property,  movable  or  I 

immovable,  whfoh  fs  less  than  a  freehold.  i 
In  the  graud  coustumior  of  Normandy  it  is  I 
described  as  a  mere  movable,  but  is  set  in  i 
opposition  to  «  flel  or  feud;  ao  that  not 
only  goods,  but  wliatever  wnM  not  a  feud 
or  fee,  were  accounted  chattels,  and  it  Is 
in  this  latter  sense  that  our  law  adopts  it. 
S  B1.  Comm.  S85. 

Real  chattels  are  Interests  which  are  an- 
nexed to  or  concern  real  estate,  as,  a  lease 
for  years  of  land;  and  the  duration  of  the 
leaae  ia  immaterial,  whether  It  he  for  one 
or  a  thousand  ywn,  provided  there  be  a 
certainty  about  it,  and  a  reversion  or  re- 
mainder in  some  other  person.  A  lease  to 
continue  until  a  certain  sum  of  money  can 
he  raised  out  of  the  rents  Is  of  the  same 
description;  and  so  in  fact  will  be  found  to 
be  any  other  interest  in  real  estate  whose 
duration  is  limited  to  a  time  certain  be- 
yond which  it  cannot  subsist,  and  which  is, 
therefore,  something  less  than  a  freehold. 

Personal  chattels  are  properly  things 
movable,  wliKfli  may      earricd  about  by 

the  owner,  such  as  animals,  household  stuff, 
money,  jewels,  corn,  garments,  and  every- 
thing cl.s«  that  can  be  put  in  motion,  and 
transferred  from  one  place  to  another,  and 
the  incorporeal  hereditaments  ttiat  grow ; 
out  of  movables.    2  Kent.  Comm.  340;    Co.  I 
Litt  4Sa;  4  Coke.  6;  5  Mass.  419;  1  N.  H.| 
350;  Story.  Eq.  Jur.  <|  lOSl.  1040.  See  "Pel^ 
Bonal  Proiperty." 

CHATTEL  INTEREST.  .\n  interest  in 
corporeal  hereditaments  less  than  a  free- 
hold,  i  Kent,  Comm.  S42. 

There  may  be  a  chattel  intPtest  In  real 
property,  as  in  case  of  a  lease.  Steams, 
Real  Actions.  116.  A  term  for  years,  no 
matter  of  how  long  duration.  Is  but  a  chat- 
tel interest,  unless  declared  otherwise  by 
statute.  See  the  subject  fully  treated  in  1 
Washb.  Real  Prop.  310  et  seq. 

CHATTEL  MORTOAOE.  At  common  law, 
a  sale  of  a  chattel  on  a  condition  aubseauent, 
upon  performance  of  which  the  title  revests 

in  the  raortga.gor,  and  upon  hrearh  of  which 
the  mortgagee's  title  becomes  absolute. 

It  differs  from  a  pledge,  in  that  the  title 
to  the  property,  rather  than  the  possession 
thereof,  constitutes  the  security.  87  N.  Y. 
209;  37  Mich.  484. 

It  differs  from  a  vendor's  lien  in  that  a 
lienor  has  no  title  to  the  property,   ti  Ohio 

St.  n-i;  40  Me.  412. 

It  differs  from  a  sale  wherein  the  title  is 
retained  by  the  seller  until  the  performance 
of  some  condition,  in  that  no  title  passes 
from  the  debtor  Ui  the  creditor,  but  the  cred- 
itor simplv  retairs  a  title  which  ttw  debtor 
never  bad!   88  111.  447;  16  Ind.  380. 

It  differs  from  a  sale  with  a  rl^t  of  re> 
purchase  in  that  the  latter  transaction  IB  not 
a  aecurlty  for  an  obligation. 

It  differs  from  an  assignment  ft>r  the  bene- 
fit of  creditors,  which  is  not  a  security,  hut 
implies  an  absolute  appropriation  of  the 
property  to  the  payment  of  the  Indebted- 
nen.  Hammon.  Chat  Mortg.  IS  1-7. 


CHAUD4«Em.BV  (Fr.  atmO).   Tbe  kill- 
ing of  a  person  in  the  heat  of  an  affray. 

It  Is  distinpuiHhed  by  Blackstone  from 
chance-medley,  an  accidental  homicide.  3 
Bl.  Comm.  184.  The  distinction  is  said  to 
be,  however,  of  no  great  importance.  1  Russ. 
Crimes,  G60.  Chance  nie<lley  i.s  said  to  be 
the  lulling  in  self-defense,  such  as  happens 
on  a  sudden  rencounter,  as  disttngnlahed 
from  an  accidental  homlolde.  Id. 

CHAUNTRY  RENTS.  Money  paid  to  the 
crown  by  the  servants  or  purchasers  of 
chauntry  or  chantry  lands.  22  0M-.  II.  c  C 
See  "Chantry." 

CHEAT.  "Deceitful  practk«<s  in  defraud- 
ing or  endeavoring  to  defraud  another  of  his 
liuown  right,  by  some  wiltftil device, contrary 
to  the  plain  rules  of  common  honesty.'* 
Hawk.  P.  C.  bk.  2.  c.  23.  5  1.  "The  fraud- 
ulent obtaining  the  i^nipcrty  of  another  by 
any  deceitful  and  illegal  practice  or  token 
(short  of  felony)  which  affects  or  may  slleet 
the  public."  It  did  not  Indude  mere  tailm 

pretenses.    East,  818. 

In  order  to  constitute  a  cheat  or  indict- 
able fraud,  there  roust  be  a  use  of  false  to- 
kens, false  weights,  or  such  other  devices,  or 
a  prejudice  received,  and  such  injtiry  nui.'^l 
affect  the  public  welfare,  or  have  a  tend- 
ency so  to  do.  2  East,  P.  G.  817;  1  CMibett, 
Crim.  Law,  192;  1  Deac  CrinL  Law,  225. 

CHEATERS,  ni  ESCHEATORS.  Offlrers 
appointed  to  look  after  the  lying's  escheats, 
a  duty  which  gave  them  great  opportanl- 
tieH  of  fraud  and  oppression,  and  In  con- 
sequence many  complaints  were  made  of 
their  misconduct.  Hence  it  seems  that  a 
"cheater"  came  to  signify  a  fraudulent  per^ 
son.  and  ISbMM  Oie  verb  to  "cbeitf  ms  de- 
rived. RapaUe  4  L. 

CHECK.  Contracts.  A  written  order  or 
request,  addressed  to  a  beiik  or  persons  car- 
rying on  the  business  of  hanking,  by  a  party 
having  money  in  their  hands,  on  deposit, 
desiring  them  to  pay.  on  presentment,  to 
a  person  therein  named,  or  hearer,  or  to 
Buch  person,  or  order,  a  named  earn  of 
money. 

The  chief  differen<-es  between  checks  and 
bills  of  eichaniw  are:  First,  a  check  Is  not 
due  until  presented,  and,  consequently,  it 
can  1>e  nef^otlatod  any  time  !>.  fore  present- 
ment, and  yet  not  subject  the  holder  to  any 
equities  existing  between  the  previous  pai^ 
ties.  3  Johns.  Cas.  (N.  Y.)  5.  9:  9  Bam.  ft 
C.  388;  Chit.  Bills  (8th  Ed.)  546.  Secondly, 
the  drawer  of  a  check  Is  not  discharged  for 
want  of  immediate  presentment  with  due 
diligence,  while  the  drawer  of  a  btfl  of  ex- 
change is,  The  drawer  of  a  check  is  only 
discharged  by  such  neglect  when  he  sus- 
tains actual  daamge  by  it,  and  flien  only  pro 
tanto.  6  Cow.  (N.  Y.)  484:  Kent.  Comm. 
lect.  44  (oth  F:d.)  p.  104.  note:  3  Johns. 
Cas.  (N.  Y.)  S.  259:  10  Wend.  (N.  Y.)  306: 
2  Hill  (N.  Y.  )  425.  Thirdly,  the  death  of 
the  drawer  of  a  cheek  rescinds  the  author- 
itT  of  the  banker  to  pay  it.  while  the  deat^ 
of  tbe  drawer  of  a  bill  of  exchange  does 

Digitized  by  Google 


CHECK  BOOK 


(147) 


CHILTERN  HUNDREDS 


not  altor  tbe  ralatioiiB  of  th«  parties.  8 
Man.  ft  G.  571-573.  Fourthly,  checks,  unlike 
bills  of  exchange,  are  always  payable  with- 
out grace.    25  Wend.  (N.  T.)  STS;  6  Hill 

(N.  Y.)  174. 

CHECK  BOOK.  A  book  containing  blanks 
for  ehedu. 

CHECK  ftOLL.  A  Hat  or  book,  containing 

the  naines  of  such  as  are  attendants  on.  or 
in  tbe  pay  of,  the  queen  or  other  great  per- 
sonages, as  their  household  Hsnrants.  19 
Gar.  II.  c  1.  Rapalje  ft  L. 

CHECKER.  The  old  Scotch  form  of  ez> 
chequer.   Skene  de  Verb.  Sign. 

CHEFE.  In  Anglo-Norman  law.  Were  or 
wereglld;  the  price  of  the  head  or  person 
(oapili*  premium).    Laws  Gul.  Conq.  11. 

CHEMERAGE.  In  old  French  law.  The 
privilege  or  prerogative  of  tbe  eldest  See 
'*Cheiiil«r.'' 

CHEMIER  (Vt.)  In  old  French  law.  The 
sldMt  born.  A  term  used  in  Poitou  and 
other  ^aoes.  Qtiyot.  Inst  Fend.  e.  18.  |  4. 

CHEMIN  (Fr.)  The  road  wheretn  every 

man  goes;  the  king's  highway.  Called  In 
law  Latin  via  regia.  Often  spelled  chimin. 
Termes  de  la  Ley;  Oowell:  Spelman. 

CHEMI8.  In  old  Scotch  law.  A  mansion 
house. 

CHEVAGE.  A  sum  of  money  iMiid  by  vil- 
leins to  their  lords  in  acknowledgment  of 
their  villeinage.  It  was  paid  to  the  lord  In 
token  of  his  being  chief  or  head.  It  was 
eneted  for  permission  to  marry,  and  also 
for  permission  to  remain  without  the  do- 
minion of  the  lord.  When  paid  to  the  king, 
it  was  called  "subjection."  Termes  de  la 
Ley;  Co.  Litt.  140a;  Spelman. 

CHEVANTIA.  A  loan,  or  advance  of 
money  on  credit  Bee  "Chevlsanee.** 

CHEVI8ANCE  (Fr.  agreement).  A  bar 
gain  or  contract;  an  unlawful  hnrgaln  or 

contraot. 

CHEVITIAE  (Lat.j  In  old  records.  Pieces 
of  ground,  or  heads  at  the  end  of  plowed 
lands.   2  Mon.  Angl.  116;  Cowell;  Blount. 

CHEZE.  A  homestead  or  homesfall  which 
is  accessory  to  a  house.    Rapalje  ft  L. 

CHICANE.    The  use  of  tricks  and  artifice. 

CHIEF.  One  who  Is  pnt  above  the  rest; 
principal;  the  best  of  a  niimbor  of  tbinRp. 

 Declaration  in  Chief.   A  declaration 

for  the  principal  cause  of  action.  1  Tidd, 
Prac.  419. 

 Examination  in  Chief.  The  llrst  ex- 
amination of  a  witness  by  the  par^  who 
produces  him.    1  Greenl.  Ev.  S  446. 

 Tenant  in  Chief.  One  who  held  dl- 

xvetly  of  the  Ung.  1  Washh.  Real  Prop.  19. 

CHIEF  BARON.  The  title  of  the  chief 
Justice  of  the  English  court  of  exchequer.  8 
VI.  rmnm.  44. 


CHIEF  JUSTICE.  The  presiding  or  prin- 
cipal Judge  of  a  court 

CHIEF  JUSTICIAR.  Under  the  early 
Norman  kings,  the  highest  officer  in  the 
kingdom  next  to  the  king. 

He  was  guardian  of  the  realm  in  tue 
kiuK' s  absentt'.  His  power  was  diminished 
under  the  reign  of  successive  kings,  and, 
finally,  completely  distributed  amongst  va- 
rious courts  in  the  reign  of  Edward  L  8 
BI.  Comm.  28.  '  The  same  as  eapttaUa  jatticte- 
rius. 

CHIEF  LORD.   The  immediate  lord  of  the 
fee.  Burton,  Real  Prop.  817. 

CHIEF  PLEDGE.  Tbe  borsholder  or  chief 
of  the  horooflpb.  Spelman. 

CHIEF  RENTS  (Law  Lat.  rcditus  capi- 
tales).  In  English  law.  Rents  of  the  free- 
holders of  a  manor.  2  Bl.  Comm.  42.  Galled 
also  "quit  rents"  (quiet i  rnlitiis),  because 
thereby  the  tenant  goes  quit  and  free  of  all 
other  servlcee.  Id. 

CHIEPRIE.  A  small  rent  paid  to  the  lord 

paramount. 

CHILD.  The  son  or  daughter,  in  relation 
to  the  father  or  mother;  the  correlattTe  of 

"parent." 

A  young  person  of  either  sex.  The  age 
limit  of  childhood  is  undefined.  S  Har.  ft  J. 

(Md.J  892. 
It  is  not  synonymous  with  "minor.**  7 

Te.x.  .\pi).  2!ts  And  in  a  classification  of 
females  subject  ot  rape,  "child"  has  been 
held  to  mean  one  not  arrived  at  pnbertj. 

22  Ohio  St.  102. 

CHILDNIT  (Saxon).  A  power  to  take  a 
fine  from  a  bondwoman  gotten  with  child  ' 

without  the  lord's  consent. 

By  custom  in  Essex  county,  England,  ev- 
ery reputed  father  of  a  bastard  child  was 
obliged  to  pay  a  small  fine  to  the  lord.^Thls 
custom  is  known  as  childnit.  Cowell. 

CHILDREN.  Legiiimatc  offspring.  L.  R. 
7  H.  L.  568;  23  Hun  (N.  Y.)  260;  14  N.  J. 
H:q.  159.  But  see  42  Conn.  491.  It  includes 
only  the  flrst  generation,  and  does  not  em- 
brace grandchildren  (21  N.  J.  Eq.  84;  19 
Ohio  St.  30;  104  Mass.  193),  but  it  has  been 
given  that  meaning  in  instruments  wb<>rR 
the  context  or  the  necessity  of  effectuating 
the  instrununit  required  it  (15  N.  J.  Bq. 
174:  37  N.  Y.  42;  88  Pa.  St.  478).  It  does 
not  include  stepchildren  (8  Paige  [N.  Y.] 
375).  nor  adopted  children  (64  Fa.  St  804. 
But  see  116  Mass.  I«S). 

CHILTERN  HUNDREDS.  A  range  of  hills 
in  England,  formerly  much  infested  by  rob- 
bers. 

To  exterminate  the  robbers,  a  steward  of 
the  chiltern  hundreds  was  appointed.  The 
office  long  8ln<c  became  a  sinecure,  and  is 
now  used  to  enable  a  member  of  parliament 
to  resign,  which  he  can  do  only  by  the  ac- 
ceptance of  somp  oflRc^  within  the  gift  of 
the  chancellor.  2  Steph.  Comm.  403;  Whar- 
ton. 
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CHIMIN.   See  "Chemln." 

CHIMINAGE.  A  toll  for  passing  on  a  way 
through  a  forest;  called  In  the  civil  law 
pedagium.  Cowell.  See  Co.  Lltt,  56a;  Spel- 
man;  Termes  de  la  Ley. 

CHIMINU8.  The  way  by  which  the  king 
and  all  bis  subjects  and  all  under  his  pro- 
tection have  a  right  to  pass,  though  the 
property  of  the  soil  of  each  side  where  the 
way  lieth  may  belong  to  a  private  man. 
Cowell. 

CHIMNEY  MONEY,  or  HEARTH  MONEY. 

A  tax  upon  chimneys  or  hearths;    an  an- 
cient tax  or  duty  upon  houses  in  England,  ' 
now  repealed.    Cowell.  I 

CHIPPINGAVEL.    A  toll  for  buying  and  I 
selling;  a  tax  imposed  on  goods  brought  for 
sale.   Whishaw;  Blount 

CHIRGEMOTE,  CH I RCHGEMOTE,  CIRC- 
gemote,  or  kirkmote  (Saxon,  viirntinotc, 
from  circ,  ciric,  or  cyric,  a  church,  and  ge- 
mot, a  meeting  or  assembly).  In  Saxon  law.  ' 
An  ecclesiastical  court  or  assembly  (forum 
ecclesiuslicuvi) ;  a  synod;  a  meeting  in  a 
church  or  vestry.  Blount;  Spelman;  IAj. 
Hen.  I.  cc.  4,  8;  4  Inst  321;  Cunningham. 

CHIROGRAPH. 

 In  Old  Conveyancing.  A  deed  or  pub- 
lic instrument  in  writing. 

Chirographs  were  anciently  attested  by 
the  subscription  and  crosses  of  witnesses. 
Afterwards,  to  prevent  frauds  and  conceal- 
ments, deeds  of  mutual  covenant  were  made  j 
in  a  script  and  rescript,  or  in  a  part  and  I 
counterpart,  and  In  the  middle,  between  the 
two  coi)ie8.  they  drew  the  capital  letters  of 
the  alphabet,  and  then  tallied,  or  cut  asun- 
der in  an  Indented  manner,  the  sheet  or 
skin  of  parchment,  one  of  which  parts,  be-  ] 
ing  delivered  to  each  of  the  parties,  were 
proved  authentic  by  matching  with  and  an-  j 
swering  to  one  another.    Deeds  thus  made 
were  denominated  "syngrapha"  by  the  can- 
onists, because  that  word,  instead  of  the 
letters  of  the  alphabet  or  the  word  "chlrog- 
raphum,"  was  used.   2  Bi.  Comm.  296. 

The  last  part  of  a  fine  of  land. 

It  is  called,  more  commonly,  the  foot  of 
the  fine.  It  is  an  instrument  of  writing,  be- 
ginning with  these  words:  "This  is  the 
final  atfreement,"  etc.  It  concludes  the  whole 
matter,  reciting  the  parties,  day.  year,  and 
place,  and  before  whom  the  fine  was  ac- 
knowledged and  levied.  Cruise.  Dig.  tit.  35, 
c.  2.  §  52. 

 In  Civil  and  Canon  Law.  An  instru- 
ment writtf'ii  out  and  subscribed  by  the 
hands  of  the  king  or  prince.  An  Instrument 
written  out  by  the  parties,  and  signed  by 
them.    Dn  Cange;  Cowell. 

 In  Scotch  Law.   A  written  voucher  for 

a  debt.  Bell.  Diet.  The  possession  of  this 
instrument  by  the  debtor  raises  a  presump- 
tion of  payment  by  him.  Bell.  Diet;  Ersk. 
Inst  lib.  2.  tit  4.  §  5. 

CHIROGRAPHER  OF  FINES  (Law  Lat. 
t'hirographus,  or  chirographariva  flnium  et 


concordiarum).  In  old  English  law.  An 
oftlcer  o{  the  court  -tf  common  pleas,  who 
engrossed  the  fines  acknowledged  in  that 
court  after  they  were  examined,  and  fully 
passed  by  other  officers,  and  who  wrote  and 
delivered  the  indentures  of  them  to  the  par- 
ties. 2  Bl.  Comm.  351;  2  Inst  468;  Cowell; 
Blount    See  "Fine." 

CHIROGRAPHUM.  In  Roman  law.  A 
handwriting:  that  which  was  written  with 
a  person's  own  hand;  an  obligation  which 
a  jjerson  wrote  or  subscribed  with  his  own 
hand;  an  acknowledgment  of  debt,  as  of 
money  received,  with  a  promise  to  repay. 
For  forms  of  such  a  acknowledgments,  see 
Dig.  22.  1.  41.  2;  Id.  2.  14.  47.  1. 

An  evidence  or  voucher  of  debt;  a  security 
for  debt.    Dig.  26.  7.  57.  pr. 

A  right  of  action  for  debt.  Dig.  32.  59. 
And  see  Id.  34.  3.  31.  3;  Id.  46.  3.  89.  pr.: 
Code.  4.  2.  17. 

CHIROGRAPHUM  APUD  DEBITOREM 
repertum  presumitur  solutum.  An  evidence 
of  debt  found  in  poB.session  of  the  debtor  is 
presumed  to  be  paid.  Halk.  Max.  30.  Sec 
14  .Mees.  &  W.  379. 

CHIROGRAPHUM    NON    EXTANS  PRE- 
sumitur  solutum.   An  evidence  of  debt  not 
existing   is   presumed   to    have   been  dis 
charged.    Tray.  Lat.  Max.  73. 

CHIVALRY.  In  feudal  law.  Knight  serv- 
ice. Tenure  in  chivalry  was  the  same  as 
tenure  by  knight  service.  2  Bl.  Comm.  61, 
62.    See  "Tenure.  " 

CHIVALRY,  COURT  OF.  This  court  was 
anciently  held  as  a  court  of  honor  merely, 
before  the  earl  marshal,  and  as  a  f  rimln.il 
court  before  the  lord  high  constable,  jointly 
with  the  earl  marshal.  It  had  jurisdiction 
as  to  contracts  and  other  matters  touching 
deeds  of  arms  or  war,  as  well  as  pleas  of 
life  or  member.  It  also  corrected  encroach- 
ments in  matters  of  coat  armor,  precedency, 
and  other  distinctions  of  families.  It  is 
now  grown  entirely  out  of  use.  on  account 
of  the  feebleness  of  its  jurisdiction  and  want 
of  power  to  enforce  its  judgments,  as  it 
could  neither  fine  nor  Imprison,  not  being 
a  court  of  record.  3  Bl.  Comm.  68;  4  Broom 
ft  H.  Comm.  360,  note;  Wharton. 

CHIVALRY,  TENURE  BY.  Tenure  by 
knight  service.   Co.  Lltt. 

CHOP-CHURCH.  A  word  mentioned  in  a 
statute  of  9  Hen.  VI..  by  the  sense  of  which 
it  was  in  those  days  a  kind  of  trade,  and  by 
the  judges  declared  to  be  lawful.  Bxit  Brooke, 
in  his  Abridgment,  says  It  was  only  permis- 
sible by  law.  It  was.  without  doubt  a  nick- 
name given  to  those  who  used  to  change 
benefices,  as  to  "chop  and  change"  is  a  com- 
mon exprepsion.    9  Hen.  VI.  c.  65;  Jacob. 

CHORAL.  In  ancient  times,  a  person  ad- 
mitted to  sit  and  worship  in  the  choir:  a 
chorister. 

CHOREPISCOPI.  Bishops  of  the  country 
In  the  early  times  of  the  church. 
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'CHOSE  (Fr.)  thing.   Peraoiud  property. 

 Choses  in  Possession.  Permnal things 

of  which  one  has  possession. 

Ctio—  in  Aetton.  Personal  things  of 

which  the  own<»r  has  not  the  possession,  but 
merely  a  right  of  action  for  their  posses- 
sion.   1  BL  Comm.        897;  1  Chit.  J>rac 


A  right  to  receive  or  recover  a  fftiht,  or 

monoy,  or  damages  for  hrrarh  of  contract, 
or  for  a  tort  connected  with  contract,  but 
vlildi  cannot  be  enforced  without .  actipn. 
Comyn,  Dig  •Blens:"  Chit.  Eq.  Dig-. 

In  modern  usage,  the  phrase  l^\i)yiS(hier 
anil  inclinies  rights  of  action 
Ala.  350;  12  N.  Y.  622),  and  right? 
able  only  in  equity  (Wma.  «).  . 

 Chose  Local.    A  local  thia^V  a  thMg'} 

annexed  to  a  place,  as  a  mill.  Kit%.«4i^f^l.J 
Ifl;  OmraH;  Btoant  AnaweMnJftiwoU^y  ^1 
the  rrs  immohilis  of  the  civl^law. 

 Chose  Transitory.    A  .tJ^in^  "*  Jil' li  iV^ 

movable,  and  may  be  taken  oi^  tar- 

ried from  place  to  place.  CoMrell;  NEleupt.  i 

CHOSEN  FREEHOLDERS.  In  Ncw^^cr 
sey.  A  board  of  tounty  officers,  having 
charge  of  the  flnani  es  of  the  county,  and 
oempoaed  of  peraons  chosen  by  and  repre- 
■eotlng  the  several  towns  or  townships  of 
the  county.  In  soiik'  states,  similar  officers 
called  "county  commissioners"  (0.  v.). 
In  othm  the  '*bonrd  of  tnper^Mrs" 
(fi  «.) 

6HRENECRU0A  (Law  I,at.)  A  singular 
ceremony  among  the  Salians,  by  which  a 
poor  person  applied  to  a  rich  relative  to  pay 
his  dpbt  or  fine.  It  consisted  (after  certain 
preliniinarits  I  in  throwing  green  herbs  up- 
on thf  party,  the  effect  of  which  was  to 
bind  him  to  pay  the  whole  demand.  L.  Salic, 
tit.  n.  Spelman.  who  describes  It.  finds 
the  elements  of  the  word  in  tbe  Btiglan 
IfTorti.  preen,  and  miid.  herb. 

CHRIST1ANITAT18  CURIA  (Law  Lat) 
Thn  comt  of  Christianity;  the  eonrt  Chrts- 

tin*  er  ecclesias'tical  judicature,  as  opposed 
to  ttM  dvll  court,  or  lay  tribunal.  Cowell. 
flen  tSottits  Christian.'* 

CHURCH.  A  society  of  persons  who  pro- 
fess the  Christian  religion.  7  Halst.  (N. 
J.\  206,  214;  10  Pick.  (Mass.)  193;  :i  Pa. 
St.  282:  81  Pa.  SL  9;  9  Barb.  (N.  Y.)  95. 

The  place  where  such  peraons  regularly 
assemble  for  wwdilpu  8  Tes.  888;  8  Barb. 
(N.  T.)  U, 

CHURCH  BUILDING  ACTS.  S^tatutes 
psiiiil  in  England  in  and  since  the  year 
int.  wtth  the  object  of  extending  the  ao> 
eommodation  afforded  by  the  national  church, 
SO  as  to  make  it  more  commensurate  with 
Ike  wants  of  the  peoi^e.  8  Steph.  Comm. 
18t-li4. 

CHURCH  DISCIPLINE  ACT.  St.  3  &  4 
Vict.  r.  86.  containing  regulations  for  try- 
1M(  elwks  in  holy  orders  charged  with  of- 
fenseF  apainst  ecclesiastical  law,  and  for  en- 
forcing sentences  pronounced  In  such  cases. 
Lnw,  1814. 


CHURCH  RATE.  A  tribute  by  which  the 

expenses  of  the  church  are  to  be  defrayed. 
Thoy  are  to  be  laid  by  the  parishioners,  in 
ESngland,  and  may  be  recovered  before  two 
Justioes,  or  In  the  ecclesiastical  court  Whar* 

ton. 

CHURCH  REEVE.    A  church  warden. 

CHURCH  SCOT.  Customary  obligations 
paid  to  the  pu*ish  priest;  £rom. which  du- 
ties the  religions  sometimes  purchased  an 
e.\emptiou  for  themselves  and  their  tenants. 
Wharton. 


fol^itort  A^Xa^URCH  WARDEN.  An 
ht?  entorci^J^jJ^^  it  Is  to  take  care  of 


officer 
or  guard 


the 


ty 
church. 

They  are  taken  to  be  a  kind  of  corpora- 
tion in  favor  of  the  church  for  some  pur- 
poses. They  may  have.  In  that  name,  prop- 
4^rty  in  ^oods  and  chattels,  and  hrins  ac- 
tions for  them  for  the  use  and  benefit  of 
the  ehurdi,  but  may  not  waste  the  churdi 
property,  and  are  liable  to  be  called  to  ao- 
Vount  3  Steph.  Comm.  90;  1  Bl.  Comm. 
394;  OowelL 

CHURCHESSET,  CHURCH8ET,  CIRSST, 

klrkset.  or  chirset.  In  old  En^'liRh  law. 
A  certain  portion  or  measure  of  wheat,  an* 
clently  paid  to  the  church  on  St.  Martin's 
day.  and  which,  according  to  Fleta,  was  paid 
as  well  in  the  time  of  the  Britons  as  of 
the  English.  Fleta.  lib.  1.  c.  47.  §  28.  An 
annual  tribute  paid  to  the  church  in  grain 
or  other  product,  centua  vel  Mbutum  sode- 
siae,  frumenti  tributuvi.  Spelman,  voc.  "Cir- 
set;"  Llndenbrog;  Domesday  Book.  Some- 
times written  chirehsed.  and  translated 
"churchseed."  semen  rcrlrsiae.  Fleta.  ubl 
supra;  Co.  UtL  88b.  But  the  proper  spell- 
ing, accordins  to  Spelman,  is  cirfcwt,  or 
ctrioiSBat. 

CHURL.  8ee"CeorL'' 

CI,  CY,  or  SI  (Law  Fr.)  So.  Pur  ceo  qU€ 
fine  est  ci  hault  barre.  et  de  ci  ground  force, 
et  de  ci  puiMant  nature,  because  a  fine  is 
so  hlRh  a  bar.  and  of  so  great  force,  and  of 
so  powerful  a  nature.  St  Modus  Lev.  Fin.; 
8  Inst  610. 

CIBARIA  (Lat.  pi.  of  lifiarium.  from  ribe$, 
food).  In  the  civil  law.  Food;  victuals. 
Dig.  34.  1. 

CINQUE  PORTS.  The  five  ports  of  Eng- 
land which  lie  towards  France. 

These  ports,  on  account  of  their  impor- 
tance as  defenses  to  the  kinpdnni.  early  had 
certain  privileges  granted  them,  and  in  rec- 
ompense were  bound  to  furnish  a  certain 
number  of  ships  and  men  to  serve  on  the 
king's  summons  nn  n  in  each  year  "The 
service  that  the  barons  of  the  Cinque  Ports 
acknowledge  to  owe,  upon  the  kins  s  sum- 
mons, if  it  shall  happen,  to  attend  with 
their  ships  fifteen  days  at  their,  own  cost 
and  charges,  and  so  long  as  the  king  pleases, 
at  his  own  charge."  Cowell.  "Qulnque  Port- 
us."  The  Cinque  Ports  are  Dover._8andwI^ 
Hastings,  Hlthe,  and  Romnflgr. 
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and  Rye  are  reckoned  parts  of  Sandwich; 

and  the  other  of  the  Cinque  rorts  have  ports 
appended  to  them  in  like  manner.  The 
Canqae  Porta  liave  a  lord  warden,  who  had 

a  peculiar  jurlBdirtion.  sondlnp  out  writs  In 
hie  own  name,  and  who  is  also  constable  of 
DoverCastle.  The  Jurisdirtion  was  abolished 
hy  18  &  19  Vict.  c.  48;  20  4  21  Vict  c.  1. 
The  representatives  in  parliament  and  the 
inhaliilants  (if  tln'  {"Inque  Ports  arc  each 
termed  "barons."  Brande;  Cowell;  Termes 
d«  la  Ley. 

CIPPI.  The  stoeks.  Reg.  Oris.  Mb.  Brac- 

ton  and  Ficta  used  in  cippo.  Braeton«  fol. 
145b:  Fleta,  lib.  1.  c.  42.  §§  1.  2. 

CIRC  BRYCE.  A  violaUon  of  ecclesias- 
tical pvlTllflfa. 

CIRC  tCKAT.  Cfliiirch  aoot;  an  ecclesias- 
tlaal  diML 

CIRCADA.  In  ohl  English  hiw.  A  trib- 
ute anciently  paid  to  the  bishop  or  arch> 
UdMp  for  Tialting  the  <diiirdMa.  Da  Frooie: 
WhUhaw. 

CIRCUIT.    A  division  of  the  country,  ap 
pointed  for  a  particular  Judge  to  visit  for 
the  trial  of  eaaae«,or  fur  the  administration 
of  justice.   See  3  Bl.  Comm.  68;  S  Bout. 
Inst  note  2532. 

In  Bngland  the  term,  la  oftener  appUed, 

perhaps,  to  tho  periodical  Journeys  of  UlO 
judges  through  their  variout  circuits.  The 
Jndgea,  or,  in  England,  commlnioners  of 
assize  and  nisi  prius.  are  said  **to  make  their 

circuit"   3  Bl.  Comm.  67. 

In  Bngland  there  are  eight  Judicial  cir- 
cuits, viz..  the  North  and  South  Wales, 
northern,  northcaBtcrn.  southeastern,  west- 
em,  Midland,  and  Oxford.   See  8  Bl.  Ckunm. 

68;  3  Stoph.  Comm.  221. 

For  the  purposes  of  federal  jurisdiction, 
the  United  States  is  divided  into  nine  cir- 
ouits,  designated  by  number.  Rot.  St  U.  S. 
1878.  8  8M.  8«e  'X»reiitt  Oonrti.'* 

CIRCUIT  COURT  OF  APPEALS.  A  fed- 
eral court  crcatcii  in  1891  in  each  circuit  ttj. 
v.),  consisting  of  three  Judges,  and  having 
flnal  appellate  Jurtadletion  of  eaaea  from  the 
circuit  and  district  courts  except  in  certain 
casea  The  court  was  designed  to  relieve  the 
supreme  court  of  the  United  Statea.  BooAct 
Cong.  March  3,  ISdl. 

CIRCUIT  COURTS.  In  American  law. 
Courts  whose  jurisdiction  extends  over  sev- 
eral counties  or  districts,  and  of  which  terms 
are  held  in  the  Yartous  oountiea  or  districts 
to  which  their  Jurisdiction  extends. 

The  term  is  applied  in  several  states  to 
courts  of  general  original  jurisdiction,  terms 
of  which  are  held  in  the  various  counties 
or  districts  of  the  state  It  is  unknown  in 
the  classification  of  English  courts,  and  con- 
vvya  a  dUfweBt  Idea  in  the  Tarioua  states  In 
which  it  is  adopted. 

In  the  federal  Jurisprudence  of  the  United 
Bttttesk  flM  dmtt  oonrta     a  gystam  of  M> 
^  -srai  otrarti^  boldlag  tarms  In  aoranl  pteesi 


I  in  each  of  the  several  Judicial  circuits.  See 

,  "Circuit" 

They  have  original  Jurisdiction  of  sab- 
jslaatlally  all  elTfl  eases  whidi.  bf  rsiaon 

of  the  citizenship  of  the  parties,  or  tlW  air 
ture  of  the  subject-matter,  are  of  federal  OOfr 
nisance.  See  'District  Courts."  1  Kent. 
Comm.  801-303;  Rev.  St  U.  &  1878.  f  M8  St 
seq. 

CIRCUITU8  E8T  EVITANDU8.  Circuity 
is  to  be  aToldod.  Go.  Litt  884a;  'Smith, 
I^ad.  Cas.  (4th  Am.  Ed.)  20;  Wingate,  Max. 
179;  Broom.  Leg.  Max.  (Sd  London  M.) 
309;  5  Ooko.  84;  16  Maes,  ft  W.  808;  i  Bzeb. 
888. 

CIRCUITUS  EST  EVITANDUS;  ET  BONI 
Judlces  est  lites  dirimere,  ne  lis  ex  lite  oria- 
tur.  Circuity  is  to  be  avoided ;  and  it  is  the 
duty  of  a  good  Judge  to  determine  Utiga* 
tions,  lest  (me  lawsuit  arise  out  of  another. 
5  Coke.  81. 

CIRCUITY  OF  ACTION.  Indlre' tly  ob- 
taining, by  means  of  a  subsequent  actton.  a 
result  which  may  be  readied  in  an  aetfon 
already  pending. 

This  is  particularly  obnoxious  to  the  law. 
as  tending  to  multiply  salts.  1  Term  B.  441; 
4  Cow.  (N.  T.)  888. 

CIRCULAR  NOTES.  Similar  instn'raf-uls 
to  "letters  of  credit"  They  are  drawn  by 
resident  bankers  upon  th^  fordgn  oorre- 
spondents.  in  favor  of  persons  traveling 
abroad.  The  correspondents  must  be  satis- 
fied of  tho  identity  of  the  applicant  before 
payment  and  the  requisite  proof  of  such 
Identity  Is  nsnally  furnished,  upon  the  ap- 
plicant's producing  a  letter  with  his  signa- 
ture, by  a  comparison  of  the  signatures. 
BfUWIL 

CIRCULATINQ  MCOIUM.   This  term  to 

more  comprnhcnslve  than  the  term  "money," 
as  it  Is  the  medium  of  exchanges,  or  pur- 
chasss  aad  sales,  whether  it  be  gold  or  silTsr 
ooia,  or  any  <^er  article.  Rapalje  4fc  L. 

CIRCUMDUCTION.  In  Scotch  law.  A 
closing  of  the  period  for  lodging  papers,  or 
doing  any  other  act  required  in  a  eaaaa. 
Paterson.  Comp. 

Circumduction  of  the  Torm.  fte  sitt> 
tenci^  of  a  judge,  doclaring  th»  tinio  elapaad 
within  which  a  proof  ought  to  have  been  led, 
and  praclnding  the  party  from  bringing  for> 
ward  any  further  evidence.  Bell,  Diet 

CIRCOMSPECTE  AGATIS.  Act  circum- 
spectly. The  title  of  a  statute  passed  13 
Bdw.  I.  A.  D.  1285,  and  so  called  from  tha 
initial  words  of  it.  the  object  of  which  was 
to  ascertain  the  boundaries  of  ecclesiastical 
jiiri=']i' tion  in  some  particulars,  or.  In  other 
words,  to  regulate  the  Jurisdiction  of  tbs 
eoeleslsstlcal  and  tamporal  ooivta.  S  Rssro. 
mst  Bar  Lair.  816. 

CIRCUMSTANCES.  The  particulars  which 
accompany  an  act;  tho  surroondings  at  the 
commission  of  an  act 
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•fact."  a  cirnimstaiu-e  is  a  "relative"  fact 
disUnsiiished  from  the  "principal"  fact, 
it  maj  oorrobonKto  dli^roTtt. 


CIRCUMSTANTIAL    EVIDENCE.  That 

which  is  applif  ii  to  the  principal  fact  indi- 
rectly, or  through  the  medium  of  other  facts, 
by  establishing  certain  circumstances  or 
minor  facts  from  which  tht>  principal  fact  is 
gathered  by  a  process  ol  inieronce.  See  3 
Benth.  Jud.  Ev.  5. 

Tlw  procMs  bjr  whicb  a  Xact  not  directly 
known  la  Ittferred  from  known  fkusts  or  cir- 
cumstances.   1  Starkic.  Ev.  18. 

The  terms  "circumstantiar'  and  "presump- 
tive'* are  often  used  interchangeably  to  de- 
note the  sam.-"  kind  of  evidence,  but  In  strict- 
ness this  is  not  correct  Presumptive  evi- 
dence Is  a  specios  of  circumstantial  evidence, 
thoogii  ao  large  a  specie*  aa  to  be  almost 
eoestonalTO  wf  tli  Its  genua. 

Evidence  may  be  circumstantial  without 
being  presumptive,  either  because  it  fails  to 
raise  a  presumption,  or  because  the  Infer- 
♦^nce  to  which  it  gives  rise  is  stronger  than 
mtro  presumption.    Burrill,  Circ.  Ev.  76. 

CIRCUMSTANTIBUS.    See  -Tales.  ' 

CIRCUMVENTION.  In  Scotch  law.  Any 
net  of  fraud  whereby  a  person  Is  reduced  to 

by  decr»'<  t.    Tp<  h.  IMct.    It  has  the 
in  the  civil  law.   Dig.  50.  17.  49. 
ISS;  14.lt.  «.  6.  S;  Id.  41.  3.  S4. 

CIRLISCU8.   A  eeort  (q.  v.)  Spelman. 

CITACION.  In  Spanish  law.  The  order 
of  a  legal  tribunal  directing  an  Indivldnal 

against  whom  a  suit  has  been  Instituted  to 
appear  and  defend  it  within  a  given  time. 
It  to  sgrmmymous  with  the  term  emplaza- 
miento  in  the  old  Spanish  law,  and  tilO  fit 

jv^  rocatiit  of  the  Roman  law. 

CITATIO.    A  citation  or  aummons  to 
do  y«rb.  Sign.  voc.  '*Adjnma- 


tices  issned  In  oedal  pineeedlngs  In 

states. 

It  is  usually  the  original  proiseai  In  any 

proceedlnp;.  and  is  in  that  rcsppct  analogous 
to  the  writ  of  capias  or  summons  at  law,  and 
the  sul)poena  in  chancery. 

In  the  ecclesiastical  law,  the  citation  Is  the 
beginning  and  foundation  of  the  whole  cause, 
and  is  said  to  have  six  requisites,  namely, 
the  insertion  of  the  name  of  the  judge,  of 
the  promovert  of  the  Impngnant.  of  Uia 
cause  of  suit,  of  thp  place,  and  of  the  timo 
of  appearance;  to  which  may  be  added  the 
affixing  the  seal  of  the  court,  and  the  name 
of  the  register  or  his  deputy.  1  Brown,  dv. 
Law.  453.  454;  3  BI.  Comm.  100. 

 In  Scotch  Practice.    'Hw  calling  of  a 

party  to  an  action  done  by  an  ofBcer  of  the 
court  under  a  proper  warrant. 

The  service  of  a  Writ  or  \A\\  Of  sunuuons. 
Paterson,  Comp. 

Of  Authoritisa.  The  production  of  or 
reference  to  the  text  of  acts  of  legislatures, 
treatises,  or  cases  of  similar  nature  decided 
by  the  courts,  in  order  to  support  proposi- 
tions advanced. 

CITATIONES  NON  CONCEDANTUR  PRI- 
usquam  exprimatur  super  qua  re  fieri  debet 
citatlo.  Citations  should  not  be  granted  he- 
fore  It  is  stated  about  what  matter  the  cita- 
tion is  to  be  made.  (A  maxim  of  ecelesias- 
tleal  law.)   U  Odkib,  44. 


CITATIO  AD  REASSUMENDAIV1  CAU3- 
In  clTtl  law.  The  name  of  a  citation. 
wlilA  Issued  when  a  party  died  pending  a 

suit,  against  tho  heir  of  the  defendant,  or, 
when  the  plaintiff  died,  for  the  heir  of  the 
Our  bill  of  revivor  is  prolinbly 
fnm  this  proceeding. 


CITATIO  EST  DE  JURI  NATURALI.  A 
sonunons  is  by  natural  right  Cases  in 
Regis  Wn.  III.  46S. 


CITATION   (Lat.  cilurc,  to  call,  to  sum- 

 in  Practice.   A  writ  Issued  out  of  a 

court  of  competent  jurisdiction,  commanding 
a  person  tlit  rein  named  to  appear  on  a  day 
and  do  something  therein  mentioned. 
tmum  why     rfMniM  not  Proetor. 


The  act  by  which  a  person  is  so  summoned 
or  cited. 

It  is  applied  particularly  to  process  from 
probate  and  ecclesiastical  courts,  and  to  no- 


CITIZEN. 

 In  English  Law. 

city.    1  Rolle.  Abr.  138. 


An  inhabitant  of  a 
The  representative 
Of  a  city,  in  parliament    1  Di.  Comm.  174. 

 In  American  Law.    One  who,  under 

the  constitution  and  laws  of  the  TTnlted 
States,  has  a  right  to  vote  for  public  ofTlcj'rs, 
and  who  is  qualified  to  All  offices  in  the  gift 
of  the  people. 

One  of  the  sovereign  people;  a  constituent 
member  of  the  sovereignty,  synonymous  with 
the  people.   19  How.  (U.  8.)  404. 

".Ml  persons  bom  or  naturalized  in  the 
ITnltod  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizons  of  the  United  States  and 
of  the  state  wherein  they  reside."  Const  U. 
S.  Amend.  XIV. 

CITY. 

 In  England.   An  incorporated  town  or 

borough  whi'  h  is  or  has  been  the  see  of  a 
bishop.    Co,  Litt.  108:    1  Bl.  Comm.  114; 

Cowell. 

A  large  town  incorporated  with  certain 
privileges;  the  Inhabitants  of  a  city;  the 

(itizens.  Worcester. 

Although  the  first  definition  here  given  is 
sanctioned  by  high  authority.  It  is  ques- 
tionable if  it  is  essential  to  its  character 
as  a  city,  even  in  England,  that  it  has  been 
at  any  time  a  ase:  and  it  certainly  retains 
its  character  o<  a  city  after  it  has  lost  its 
ecclsatMrtieal  eliaraeter  (1  Steph.  Oomim.  116; 
1  BLComm.  114  V  and  in  the  United  States  it 
is  clearly  unnecessary  that  it  should  ever 
have  possessed  this  character.  Originally, 
this  word  did  not  signify  a  town,  but  a  por- 
tion of  mankind  who  lived  under  the  same 
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government, — what  the  Romans  called  rivi- ' 
tat,  and  the  Greeks  polis;  whence  the  word 
p1>liteia,  civitas  sen  reipubJit  ac  status  et  ad- 
ministratio.  Toullier.  Dr.  Civ.  I  r.  lib.  1,  Ut 
1,  note  202;  Henrion  de  Pansey,  Pouvolr  Mu- 
nicipal, pp.  ?.(>,  a7. 

 In  the  United  States.    The  lUgbest 

ofaun  of  niiinf  diial  corporation,  liavliif  «st0&- 
slve  municipal  powers,  rcqulrod  Iqr  the  pra*- 
ence  of  a  large  ix)pulation. 

CITY  OF  LONDON  COURT.  A  court  hav2 
ing  a  local  jurisdiction  within  the  city  of 
London.    It  is  to  all  intents  and  purposes 
a  county  court,  having  the  same  Jurledic-  i 
tfcm  and  prooedare.  81  SO  A;  81  Vtct  &  142.  j 
I  3Fi.    Tt  has  exclusive  jurisdiction  in  ad-; 
mlralty  matters  within  the  city.  Rose.  Adm. 
75:  St  31  ft     Viet  c  71.  8m  "Hajror'a 
Court." 

CIVIL. 

Pertaining  to  a  citizen,  as  civil  rights  (q. 

V.) 

In  contradistinction  to  "barkiarous"  or 
'^savage,"  Indicates  a  state  of  society  reduced 
to  OJ^er  and  regular  government.  Thus,  we 
speak  of  civil  life,  civil  society,  civil  govern- 
uMot  and  dvll  UbertF' 

Tn  contradistinction  to  "criminal,"  tO  In- 
dicate the  private  rights  and  remedies  of 
men,  as  members  of  the  community,  in  con- 
trast to  those  which  are  public  and  relate 
to  the  government.  Thus,  we  speak  of  civil 
process  and  criminal  process,  ciTll  JnrladlC- 
tlon  and  criminal  jurisdiction. 

Tt  la  also  used  in  contradistinction  td 
"military"  or  "ecclesiastical."  to  "natiiral" 
or  "foreign."  Thus,  we  si)eak  of  a  civil  sta- 
tion, as  opposed  to  a  military  or  an  eccle- 
siastical station;  a  civil  death,  as  opposed  to 
a  natural  death;  a  civil  war,  as  opposed  to 
a  foreign  war.  Stor>-,  Con.'^t  5  789;  1  Bl. 
Comm.  6,  126»  261;  Montesquieu,  Sp.  Laws, 
bk.  1,  e.  8;  EnOimforlii,  Inst  bk.  2»  e.  8;  Id. 
c.  3:  Id.  c.  8,  p.  859;  Helnoc  Blem.  Jar.  GIt. 

b.  2,  c.  6. 

CIVIL  ACTION. 

 In  Civil  Law.  A  personal  action  which 

Is  inHtituted  to  compel  payment,  or  the 
doing  some  other  thing  which  is  purely 
dvll.    i'oth.  Introd.  Gen.  aux  Cont.  110. 

— >At  Common  Law.  An  action  which 
has  for  it!  ohfoet  th«  i-ocofory  of  prlvato  or 
( ivil  rigjhta  or  compensation  for  their  infirae- 
tion. 

All  actions  which  are  not  criminal  are 

paid  to  be  civil. 

In  st:it»>s  where  there  has  l>een  partial 
codifif  ation.  it  is  generally  enacted  in  effect 
tliat  the  distinction  between  acUons  at  law 
and  snlta  In  equity  Is  abolished,  and  that 
there  diall  be  but  one  form  of  action  for 
the  enforcement  of  private  rights,  and  the 
redress  of  private  wrongs,  which  shall  be 
known  as  the  "civil  action  "  Code  Civ.  Proc. 
N.  Y.  i  69;  Gen.  St.  -Minn.  1878.  c.  66.  §  1. 
See  "Action." 

CIVIL  BILL  COURT.  A  tribunal  in  Ire- 
land with  a  jurisdiction  analogous  to  that  of 
the  county  courts  in  England.   The  judge  of 


it  is  alw>  chairman  of  quarter  sessions 
(where  the  jurisdiction  Is  more  extensive 
than  in  England),  and  performs  the  duty  of 
revising  barrister,  'the  procedure  of  the 
civil  bill  courts  is  regulated  by  27  dc  28 
Vict.  c.  99;  28  &  29  Vict  c  1;  and  87  *  88 
Vict.  e.  66.  Wharton. 

CIVIL  COMMOTION.  An  insurrection  of 
the  people  for  general  purposes,  though  it 
may  not  amount  to  rebellion  where  there  Is 
an  usurped  imwer.    2  Marsh.  Ins.  793. 

CIVIL  CORPORATIONS.  One  of  the  two 
classes  into  which  lay  corporations  are  di* 

vidcd;  the  other  division  embracing  what 
are  termed  "eleemosynary"  coriK) rations.  S 
Stepb.  Comm.  170.  Mnnlcipal  eorporationa 
(as  counties,  cifies.  towns,  and  villat^os).  in- 
corporated nianufactuiinf;.  banking,  insur- 
ance, and  trading  companies,  and  the  Illce. 
are  examples  of  civil  corporationa  Id.;  2 
Kent.  Comm.  S76.  Sea  **Bleemo8ynary  Cor- 
porations." 

CIVIL  DAMAGE  ACTS.  A  name  given  to 
statutes  rendering  the  seller  of  intoxicating 
liquors  dTllly  liable  to  the  wife  or  family  at 

a  purchaser  of  liquor  for  damage  sustained 
by  them  by  reason  ol  the  sale  to  him. 

CIVIL  DEATH.  That  change  of  state  of 
a  person  whi<di  la  oonalderod  In  the  law  aa 
equivalent  to  death.  8oe  'Death.** 

CIVIL  INJURY.  An  infringement  or  pri- 
vation of  some  civil  right,  and  which  is  a 
subject  for  civil  redress  or  compenaatlon. 
as  diKtinfrtiished  from  a  crime,  which  is  a 
subject  for  punishment.  3  Steph.  Comm. 
556.  860  ''ClTll  BIghta*' 


CIVIL  LAW.  This  term  is  generally 
to  designate  the  Roman  JnrlspnideBioa»  fu» 

rirUe  Romanorum. 

In  its  most  extensive  sense,  the  term 
"Roman  law"  comprises  all  those  legal  mlea 
and  principles  which  were  In  fOreo  anioatff 

the  Romans,  withotit  reference  to  the  time 
when  they  were  adopted.  But  in  a  more 
restricted  sense  we  understand  t)y  it  the 
law  compiled  under  the  auspices  of  the  Bm- 
peror  Justinian,  and  which  are  still  In  force 
in  many  of  the  states  of  modern  Kurope, 
and  to  which  all  refer  as  authority  or  writ- 
ten reason. 

The  ancient  Irfjrs  cin  intne  are  said  to  have 
been  collected  in  the  time  of  Tarquin.  the 
last  of  the  kings,  by  a  pontifex  fMximiu  of 
the  name  of  8extU9  or  PubUua  AvirfM. 
This  collection  Is  known  under  the  title  of 
Jus  Civile  Papirinnum :  its  existing  frag- 
ments are  few,  and  those  of  an  apocryphal 
character.  MAekold.  Civ.  Law,  §  21. 

After  a  ficrcp  and  uninterrupted  pt niggle 
between  tli*-  patricians  and  plcbeian.s,  the 
latter  extorted  from  tin  former  the  cele- 
brated law  of  the  Twelve  Tables,  in  the  year 
800  of  Rome.  This  law,  framed  by  the  do* 
cemvirs.  and  adopted  in  the  comitia  ren- 
turiata.  acquired  great  authority,  and  con- 
stituted the  foundation  of  all  the  public  and 
private  laws  of  the  Romans,  subsequently, 
until  the  time  of  Justinian.   It  is  caU^ 
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Dcccmtiralix.  Mackeld.  Civ.  Law,  §  21. 
From  tlli*  period,  the  sources  of  the  jus 
wr^1Uum  consisted  in  the  tcyen,  the  plettix- 
cita,  the  senatusronsulla.  and  the  constitu- 
tions of  the  emperors,  tonstilutiones  prin- 
cipum;  and  the  jus  non  script  urn  was  found 
IMUtly  In  the  more*  majorum,  the  eonsuetudo, 

and  the  res  judicata,  or  aurtorihis  rrr\im 
pcrpt'tua  similiter  juilirnloruw.  The  ('dlcl.s 
of  the  magistrates,  or  jus  honorarium,  also 
formed  a  part  of  the  unwritten  law;  but  by 
far  the  moat  proltlic  source  of  the  fv*  non 
siTiptum  consisted  in  the  opinions  and  writ- 
injirs  of  the  lawyers, — responsa  prudentium. 

The  few  fragments  of  the  Tw«dTe  Tables 
that  have  come  down  to  ut  are  stamped  with 
the  harsh  features  of  their  aristocratic  ori- 
gin. But  the  jiis  honorarium  established 
by  the  praetors  and  other  magistrates,  as 
well  as  that  part  of  the  customary  law  which 
was  built  up  by  the  opinions  and  writings 
of  the  prudent cs.  are  founded  essentially  on 
principles  of  natural  justice. 

Many  collections  of  the  imperial  consti- 
ttttlone  had  heen  made  before  the  advent  of 
Justinian  to  the  throne.  He  was  the  first 
after  Tbeodosius  who  ordered  a  new  com- 
pilation to  be  made.  For  this  purpose  he 
appointed  a  committee  of  ten  lawyers,  with 
verr  extensfye  powers.  At  their  head  was 
the  exquaestor  sucri  palatii.  Johannes,  and 
among  them  the  afterwards  well-Icnown 
Tribonian.  His  instructions  were  to  select, 
la  the  most  laconic  form,  all  that  was  still 
of  Tahie  in  the  existing  collections,  as  well 
as  in  the  later  constitutions;  to  omit  all 
obsolete  matter;  to  introduce  such  altera- 
tions as  were  required  by  the  timet;  and 
t»  divide  the  whole  into  appropriato  titles. 
Within  fourteen  months,  the  tuiuuiitt.ee  had 
finished  their  laliors.  Justinian  confirmed 
this  new  code,  which  consisted  of  twelve 
books;  by  a  special  ordinance,  and  prohibited 
the  nse  of  the  older  colkH  tlons  of  rescripts 
and  edicts.  This  Code  of  Justinian,  which 
is  now  called  Codes  VetM»,  baa  been  entirely 
lost 

After  the  completion  of  fhla  oode.  Jus- 
tinian ordered  Tribonian.  la  6S0.  Ulio  was 
now  Invested  with  the  dignity  Of  quaestor 
sacH  palatii,  and  sixteen  othw  Jurists,  to 
select  all  the  most  valuable  passages  from 
the  vnltlngs  of  the  old  jurists  which  were 
regarded  as  authoritative,  and  to  arrange 
them,  according  to  their  subjects,  under 
svitaMa  hcada  These  commissioners  also 
enjoyed  very  extensive  powers.  They  had 
the  privilege,  at  their  discretion,  to  abbre- 
viate, to  add,  and  to  make  such  other  altera- 
tions as  they  might  consider  adapted  to  the 
times;  and  tbey  were  especially  ordered  to 
remove  all  the  contradictions  of  th*^  old 
jurists,  to  avoid  all  repetitions,  and  to  omit 
all  that  had  become  entirely  obsolete  The 
natural  consequence  of  this  was  that  the  ex- 
trarts  did  not  always  tmly  represent  the 
nriplnals.  but  were  often  interpolated  and 
amended  in  conformity  with  the  e.\istiDg 
law.  Alterations,  modiUcatlona  and  addi- 
tions of  this  kind  are  now  usually  called 
Kmbtemata  THAotilanf.  This  great  work  is 
called  the  "Pandects,"  or  "Digest."  and  was 
completed  by  the  commissioners  in  three 


years.  Within  that  short  space  of  time,  they 
had  extracted  from  the  writings  of  no  less 
than  thirty-nine  jurists  all  that  they  con- 
sidered valuable  for  the  purpose  of  this  com- 
pilation. It  was  dividpil  into  fifty  bcniks. 
and  was  entitled  Digesta  sive  Pandect ae  Ju- 
ris BnHcteati  ex  Omni  Vetere  Jure  Colteeti. 

The  Pandects  were  published  '»•;  ihc  Iflth 
lJecenil)er,  :>',V.i.  but  they  did  not  f;u  into  op- 
eration until  the  i'.ntti  of  that  niontii.  In 
confirming  the  Pandects,  Justinian  prohib- 
ited farther  reference  to  the  old  Jurists;  and. 
in  order  to  prevent  Irfjal  science  from  be- 
coming so  diffuse,  indeiinile.  and  uiuertain 
as  it  had  previously  been,  he  forbade  the 
writing  of  commentaries  upon  the  new  com- 
pilation, and  permitted  only  the  making  of 
liff-ral  translations  into  Greek. 

In  preparing  the  Pandects,  the  compilers 
met  very  frequently  with  controversies  In 
the  writings  of  the  Jurists.  Such  questions, 
to  the  number  of  thirty-four,  had  been  al- 
ready determined  l)y  Justinian  before  the 
commencement  of  the  collection  of  the  Pan- 
dects, and  before  its  completion  the  deci- 
sions of  this  kind  were  Increased  to  fifty, 
and  were  known  as  the  "fifty  decisions  of 
Justinian."  These  decisions  were  at  first 
collected  separately,  and  afterwards  embod- 
ied in  the  new  code. 

For  the  purpose  of  facilitating  the  study 
of  the  law,  Justinian  ordered  Tribonian,  with 
the  assistance  of  Theophilus  and  Dorotheus, 
to  prepare  a  brief  system  of  law  under  the 
title  of  "Institutes,"  which  should  contain 
the  elements  of  legal  science.  This  work 
was  founded  on.  and  to  a  great  extent  cop- 
led  from,  the  commentaries  of  Oalus,  whl<^. 
after  having  been  lost  for  many  centuries, 
were  discovered  by  the  great  historian  Nie- 
buhr.  in  1816,  in  a  palimpsest,  or  rewritten 
manuscript  of  some  of  the  homilies  of  St 
Jerome,  in  the  Chapter  Library  of  Verona 
What  had  become  obsolete  in  the  commenta- 
ries was  omitted  in  the  Institutes,  and  ref- 
erences were  made  to  the  new  constitutions 
of  Justinian  so  far  as  they  had  been  issued 
at  the  time.  Justinian  published  his  Insti- 
tntes  on  the  21st  Novemhrr,  r>^.1.  and  they 
obtained  the  force  of  law  at  the  same  time 
with  the  Pandects.  December  30,  533.  The- 
ophllua  one  of  the  editors,  delivered  lec- 
tures on  the  Institutes  in  the  Greek  lan- 
guage, and  from  these  lectures  originated 
the  valuable  commentaries  known  under  the 
Latin  title,  TheophM  AnteceuoriB  Puraphra- 
sis  Oraeca  Institutionum  Caesarearum.  The 
Institutes  consist  of  four  l)ooks.  each  of 
wliicii  contains  several  titles. 

After  the  publication  of  the  Pandects  and 
the  Institutes.  Justinian  ordered  a  revision 
of  the  Code,  which  had  been  promulgated  In 
the  year  r>29.  This  l)ecame  neces-sary  on  ac- 
count of  the  great  number  of  new  constitu- 
tions which  he  had  issued,  and  of  the  fifty 
decistons  not  included  In  the  old  Code,  and 
by  which  the  law  had  been  altered,  amended, 
or  modified.  He  therefore  directed  Triboni- 
an. with  the  aiststance  of  Dorotheus,  Menna. 
Constantinus.  and  Johannes,  to  revise  the 
old  Code,  and  to  incorporate  the  new  con- 
stitutions into  it.  This  revision  was  com 
pieted  in  the  same  year;  and  the  new  edition 
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of  tlM  Oode,  Codflv  ReptiHiwi  PradeeHoitl*, 
was  oonflimed  on  the  16th  November,  534, 
and  the  old  Ckxle  abolished.  The  Code  con- 
tains twelve  books,  mibdlTldad  Into  ■ppro- 
priate  titles.  , 

During  the  interval  between  the  publica- 
tion of  tho  Codex  lirpvtitac  Prot  hctKniis,  in 
635,  to  the  end  of  his  reign«  in  565,  Justin- 
Ian  iatnod.  at  different  timea,  »  great  nnm- 

ber  of  now  conFtitiitlons,  by  which  the  law 
on  many  subjects  was  entirely  changed.  The 
greater  part  of  these  constitutions  were  writ- 
ten in  Greek,  in  olMcnre  and  pompoua  lan- 
guage, and  publldied  under  tiie  name  of 
Novelhie  Const Hutione$t  which  are  known  to 
us  as  the  "Novels  of  Jnstiatan."  Soon  after 
hie  death,  a  collection  of  one  bnndred  and 
sixty-piKht  Novels  was  marie,  one  hundred 
and  fifty-four  of  which  had  hvi-u  issued  by 
Justinian,  and  the  others  by  his  successors. 

Justinian's  collections  were,  in  ancient 
times,  always  copied  separately,  and  after- 
wards they  were  printed  in  the  saoiO  way. 
When  taken  together,  they  were  Indeed  call- 
ed, at  an  early  period,  tbe  Corpu*  JurU  €Hv- 
ilis:  but  this  was  not  introduced  as  the  reg- 
ular title  comprehendinK  the  whole  body. 
I<;ach  volunio  liad  its  own  title  until  Dionys- 
ius  Gotbofredus  gave  tbis  general  title  in 
the  second  edition  of  bis  glossed  Corpw 
Juris  Civilis.  in  1004.  Since  that  time  this 
title  has  been  used  in  all  the  editions  of 
Justinian^s  collections. 

It  is  generally  believed  that  the  laws  of 
Justinian  were  entirely  lost  and  forgotten 
in  the  Western  Empire  from  the  middle  of  the 
eighth  century  until  the  alleged  discovery  of 
a  oovy  of  the  Pandects  at  tbe  ttormlns  and 
pllage  of  Amalfl,  In  1135.  This  Is  one  of  those 
popular  errors  which  had  been  handed  down 
from  generation  to  generation  wlQMMRt  ques- 
tion or  inquiry,  but  which  has  now  been 
completely  exploded  by  the  learned  discus- 
sion, supported  by  i  nn(iusive  p\li!*'n(  e,  of 
Savigny,  in  his  History  of  the  Roman  Law 
dvring  the  Middle  Ages^  Indeed,  several 
years  before  the  Racl<  of  Amalfl.  the  celebrat- 
ed Imerius  delivered  lectures  on  the  Pan- 
dects in  the  University  of  Bolog^na.  The  pre- 
tended discovery  of  a  copy  of  tbe  Digest  at 
AmaTH.  and  Its  being  given  by  Lotbalre  II. 
to  his  allies,  the  I'isans.  as  .a  reward  for 
their  services,  is  an  absurd  fable.  No  doubt, 
during  the  five  or  six  centuries  when  the 
human  Intellect  was  in  a  complete  state  of 
torpor,  the  study  of  the  Roman  law,  like 
that  of  every  other  branch  of  knowledge, 
was  neglected:  but  on  the  first  dawn  of  the 
rerlval  of  learning,  tbe  sdenee  of  Roman 

jurispnidenre  was  one  of  the  first  to  attract 
tho  attention  of  mankind;  and  it  was  taught 
with  such  brilliant  success  as  to  immortal- 
ise the  name  of  Imerius,  Its  great  professor. 

Bven  at  the  present  time  the  Roman  law 
exercises  domituon  in  every  state  in  Eu- 
rope except  England.  The  countrymen  of 
l/ymrVM  and  Solon  are  governed  1^  It,  and 
in  the  vast  empire  of  Rus.via  it  furnishes  the 
rule  of  civil  conduct.  In  .\nierica.  it  is  the 
foundation  of  the  law  of  l^ouisiana.  Canada. 
Mexico,  and  all  the  republics  of  South  Amer- 
ica. Its  Inflnenoe  In  the  formation  of  the 
'  oommon  Inw  of  Bnglaod  cannot  be  denied  by 


the  Impartial  Inquirer.  It  was  pvMldy 

taught  in  Enpland,  by  Roerer  Vacarius.  as 
early  as  114i<;  and  all  admit  that  the  whole 
equity  jurisprudence  prevailing  in  Bnglaod 
and  the  United  States  is  mainly  based  on  tbs 
civil  law.  See  •HJode;"  "Digest "insti- 
tute;" 'Vofvla." 

CIVIL  LIABILITY.  Amenability  to  a  civU 
action,  as  distinguished  from  amenability  to 
criminal  proeeention. 

CIVIL  LIBERTY.    The  liberty  ol  a  uitm 
her  of  society,  being  a  man's  natural  lib- 
erty, SO  far  restrained  by  human  laws  (aad 
no  fnrtber)  as  Is  necessary  and  expedient 

for  the  general  advantage  of  the  public,  l 
Bl.  Comm.  125;  2  Steph.  Comm.  487.  Tbe 
i)ower  of  doing  Whatever  the  laws  pennlt. 
1  ni.  Comm.  6;  Inst.  1.  3  1. 

Blackstone's  deflnilion  i.s  .su!).>lantially 
that  of  the  civilians;  that  of  Justinian  W 
ing:  "The  natural  power  of  doing  wliatever 
one  pleases,  except  what  Is  prohibited  by 
force  or  law."  Inst.  1.  3.  1.  This  is  adopted 
by  Bracton  almost  in  terms.  Bracton.  fol. 
46b.  Blackstone's  amendment,  as  will  be 
seen.  <  onsists  in  the  elimination  of  the  idea 
of  restraint  by  force. 

CIVIL  LIST.  An  annual  sum  granted  by 
the  English  parliament  at  the  oommence- 
ment  of  each  reign,  for  tbe  oxpenpeg  of  the 
royal  household  and  estaV>lisbnient.  an  dif 
tinguisbed  from  the  gent  ral  e\iL,'.Mi  ^^f 
the  state.  It  is  the  provision  for  the  crown 
made  ont  of  the  taxes  In  lieu  of  Its  proper 
patrimony,  and  in  consideration  of  the  as- 
signment of  that  patrimony  to  the  public 
Wharton. 


CIVIL  OBLtOATION.    One  which  binds 

in  law.  and  which  may  be  enforced  In  a 
court  of  justice.    Poth.  Obi.  IT."?,  191 

CIVIL  OFFICER.  Any  officer  of  the  Unit- 
ed States  who  holds  his  appointment  undMr 
the  national  government,  whether  his  duties 
are  executive  or  judicial,  in  the  highest  or 
lowest  departments  of  the  government,  with 
the  exception  of  offlcers  of  the  army  aad 
navy.  Rawle.  Const  218:  2  Story,  Const.  5 
790. 

The  term  occurs  in  tbe  constitution  of  the 
United  States  (article  2.  fi  4>.  whl«h  provides 
that  the  president,  vice  president,  and  civil 
officers  of  tbe  United  States  shall  be  removed 
from  office  on  impea'  hnient  for,  and  convic- 
tion of.  treason,  bribery,  or  other  high 
crimes  and  misdemeanors.  Tt  has  been  de- 
cided that  a  senator  of  tne  Tnitei!  States  is 
not  a  civil  officer,  within  the  meaning  of 
this  clause  In  Uie  constitution.  Senate  Jour- 
nal, 10th  .Tan.  1799;  4  Tucker.  Bl.  Comm. 
Append.  57,  58;  Rawle,  Const.  213;  Serg. 
ConsL  Lftw,  876:  Story.  Const  |  TffL 


CIVIL  REMEDY.  In  practice.  The 
edy  which  the  party  injured  by  the  commis- 
sion of  a  tortious  act  has  by  action  against 
the  party  committing  It.  as  dlstingijlshe<i 
from  tbe  proceeding  by  IndictmenL  by  which 
the  wrongdoer  Is  madn  to-explale  th*  falwy 
done  to  sodety. 
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CIVIL  RKSPONMBILITY.  See  "CM!  Lift- 

CIVIL  RIGHTS.  The  rights  of  ;i  ritizou; 
the  rights  o<  an  indlYldual  as  a  citizen;  Uie 
rigiita  4ve  fitHB  one  dtlsen  to  another,  the 

priyation  of  -which  Is  a  dvil  wrong,  for 
which  redress  may  be  songht  in  a  civil  ac- 
tion. 

Also  sometimes  applied  to  the  rights  se- 
cured hj  the  thirteenth  and  fourteenth 
asMndment.s  to  the  United  States  constitu- 
tion and  the  statutes  pursuant  thereto. 

CIVIL  SERVICE.  Qoyemmentai  ssrrlce 
odMr  flMm  mlHtttiT  or  saTal;  tdmlnlBtnitlTe 

functions.  Moro  (  ornmonly  used  to  signify 
those  offices  in  the  federal,  state  or  munic- 
ipal  govemmaits  Which  are  filled  bjr  appoint- 
ment of  persons  rompptltivoly  examined  and 
passed  for  merit  and  abiiiiy,  irrespective  of 


CIVIL  SIDE.  Civil  proceedings  in  a  court 
having  both  civil  and  criminal  jurisdiction 
are  said  to  be  on  the  "civil  side"  of  the 
court,  whether  heard  by  the  sams  jndgS  M 
tries  the  criminal  cases  or  not. 

CIVIL  WAR.  An  internecine  war  in 
vhich  the  opposing  forces  both  belong  to  the 
same  c-ountry  or  nation,  e.  g.  the  Revoliition- 
ar7  War  prior  to  the  Declaration  of  Inde- 
piBdMeek  or  the  lata  Rsbellkm  prior  to  the 
pvMldCBl^  proftlamatlon  of  August  16, 1861. 

CIVILIAN.  \  doctor,  professor,  or  stu- 
dent of  the  oivil  law. 

CIVILI8  (Lat  from  civfo,  a  citlsen).  Civil, 
as  dlstlngnlBhed  from  criminal.  CH/viHt  ac- 
tio, a  civil  action.  Brarton.  fols.  lOlh.  102. 
Civilig  causa,  a  civil  cause.  Id.  Placita 
cirilia,  civil  pleas.  Fleta,  lib.  2,  c.  1,  9  25. 
iuiuriae  ciriles.  civil  Injuries.    Id  §  5. 

Civil,  belonging  to  a  civitas  or  state;  jus 
civile.  « ivil  law.  the  particular  law  of  a  state, 
as  distinguished  from  jtu  gentium,  the  com- 
mm  law  of  nations.  Inst  1.  S.  1.  S. 


CIVILiSTA.  In  old  English  law. 
;  or  elTUtaa.  Djer,  267. 


A  civil 


CIViLITEIL  OlTllly;  opposed  to  orl««l> 

•ollfrr,  or  criminally. 

When  a  person  does  an  unlawful  act  in- 
JuiooB  to  another,  whether  with  or  without 
an  intention  to  commit  a  tort,  he  is  respon- 
sible  oiviKfer.  In  order  to  make  him  liable 
crlm^teJitrr.  he  must  have  intended  to  do 
Hm  wrong;  for  it  is  a  maxim,  oclus  non 
f9eU  t9um  nlH  wteiu  Hi  rea,  t  BmL  104. 

OIVILrnm  HOIITUUe.  OlTilly  dma;  in 
agtatoaf  elvlldMfli. 


CIVI8  (Lat.)    In  the  Roman  law.    A  citl- 
as  distinguished  from  <f»cola  (an  in- 
fegfeilMit);  origlii  «r  Mrlli  eonstitnttng  the 
r,  doMidle  tiie  tatter.  Code^  10.  40.  7. 


CI  VITAS  (Lat.)  In  the  Roman  law.  Any 
body  of  people  living  under  the  same  laws; 
a  atile^  /««  civitatis,  the  law  of  a  state; 
cMl  tav.  Inst  1.  S.  1. '%.  OMtat€$  foetfe- 


ratae,  towns  in  alHaoce  with  Rome,  and  oon* 

sldered  to  be  free.    Butler.  Hor.  Jur  !9. 

Citizenship:  one  of  the  three  status,  con- 
dltious,  or  qualifications  of  persons.  Mae- 
keld.  Civ.  Law.  §  181. 

CIVITAS  ET  URBS  IN  HOC  DIFFER- 
unt,  quod  incolae  dicuntur  civitas,  urbs  vero 
complectitur  aedificla.  A  city  and  a  town 
differ  in  this,  that  the  inhabitants  are  called 
the  "city."  but  "town"  includes  the  build- 
ings.  Co.  UtL  400. 

CLAIM.   A  challenge  of  the  ownership  of 
a  thing  which  is  wrongfully  withheld  from 
the  possession  of  the  claimant.  Plowd. 
See  1  DaU.  (Pa.)  444:  12  flarg.  ft  R.  (Pa.) 
179. 

The  owner  of  property  proceeded  against 

in  admiralty  by  a  suit  in  rem  must  present 
a  claim  to  such  property,  verified  by  oath 
or  amrmatlon.  stating  that  the  claimant  by 
whom  or  on  whose  behalf  the  claim  is  made, 
and  no  other  person,  is  the  true  and  bona 
fide  owner  thert  of,  as  a  nere.-isary  prelim- 
inary to  his  making  defense.  2  Conkl.  Adm. 
201.210. 

A  demand  entered  of  ro*  ord  of  a  nieehanic 
or  materialman  for  work  done  or  material 
furnished  in  the  erection  of  a  bnllding.  in 
certain  counties  in  Pennsylvania. 

The  assertion  of  a  liability  to  the  party 
making  it  to  do  some  service  or  pay  a  sank 
of  money.   See  16  Pet  (U.  S.)  &39. 

The  possession  of  a  settler  upon  the  wild 
lands  of  the  Kovernment  of  the  United 
States;  the  lands  which  such  a  settler  holds 
possession  of. 

CLAIM  OF  CONUSANCE.    In  practice. 

An  intervention  by  a  third  person  demand- 
ing jurisdiction  of  a  (-au.He  which  the  plain- 
tiff has  commenced  out  of  the  claimant's 
court    Now  obsolete.    2  Wils.  409;  S  Bl. 

Comm.  298. 

CLAIM  OF  LIBERTY.  A  .suit  or  petition 
to  the  crown,  in  the  court  of  exchequer,  to 
have  liberties  and  franchises  conflrmed  there 
by  the  attorney  general.  Wharton. 

CLAIM,  VI,  AUT  PRECARIO.  By  force, 
stealtii,  or  importiinlty. 

CLAIMANT. 

 In  Admiralty  Practice.  A  person  an* 

thorlzed  and  admitted  to  defend  a  libel 
brought  in  rem  against  property:  thus,  for 
example,  thirty  hogsheads  of  sugar.  9 
Craach  (U.  8.)  191. 

 In  Old  Enflliah  Law.  The  platatiS  la 

ejectment. 

CLAM.  In  the  civil  law.  Covertly;  se- 
cretly. 

CLAM  DELINQUENTES  MAGIS  PUNI- 
untur  quam  palam.  Those  sinning  secretly 
are  pvnlihed  more  sevardy  tliaa  those  sin- 
ning openly.  8  Ck>ke.  127. 

CLAMEA  ADMITTENDA  IN  ITINERE 
per  attornatum.  An  andeat  writ  by  which 
the  king  commanded  the  Jnstioea  ta  Sirra  to 
admit  tbe  claim  by  attomeir  of  a  peraon 
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who  was  in  the  royal  service,  and  could 
appear  in  person.    Reg.  Orig.  19. 

CLAMOR  (Lat.)  A  suit  or  demand;  a 
complaint   Da  Cange;  Spelman. 

 In  Civil  Law.     .\  claimant  :   a  dolit ; 

auytliiaf;  claimed  from  another;  a  proclama- 
ti<Ni;  aa  accuMtton.  Da  Caoi^ 

CLARE  CONSTAT  (Lat.)  It  Is  clearly 
evident 

■  -  In  Scotch  Law.  A  deed  given  by  a 
mesne  lord  (subject  superior)  for  the  pur- 
pose of  completing  the  title  of  the  vassal's 
heir  to  the  lands  held  by  the  deceased  vassal 
under  the  grantor.  Bell,  Diet 

CLAREMETHEN.  In  old  Scotch  law.  The 
warranty  of  stolen  cattle  or  goods;  the  law 
regvlatlng  Bach  wmaty.  Skene  de  Verb. 
Sign. 

CLARENDON,  CONSTITUTIONS  OF. 
The  constitutions  of  Clarendon  were  certain 
statutes  made  in  the  reign  of  Henry  II.,  of 
England,  at  a  parliament  held  at  Clarendon, 
by  whl4^  the  king  checked  the  power  of  the 
pope  and  his  clergy,  and  greatly  narrowed 
the  exemption  they  claimed  from  secular 
^rledleUon. 

Previous  to  fhi.'^  tinif.  there  liad  been  an 
entire  Beparatiou  between  the  Clergy  and 
laity,  members  of  the  saiM  common- 
wealth. The  clergy,  having  emancipated 
themselves  from  the  laws  as  administered 
by  the  courts  of  law,  had  assumed  powers 
and  ezemptious  quite  inconsistent  with  the 
good  govenunent  of  the  oonntir. 

CLARIPICATIO   (Lat)    Tn  old  Scotch 

law.  A  makinp;  clear,  the  purging  or  clear- 
ing (clenging)  of  an  assize.  Skene  de  Verb. 
Sign.  Clarifioatio  deMtU  the  deameee  of  a 
debt  which  is  sufficiently  proved  and  veri- 
fied. 

CLASS.    A  number  of  persons  or  thin^rs 

ranked  together  for  .some  common  purpose, 
or  as  possessing  some  attribute  in  common. 
The  term  is  used  of  legatees  (8  McGord 

[S.  C.l  440),  of  obligees  in  a  bond  (3  Dev. 
[N.  C.J  284;  4  Dev.  fN.  C]  382),  and  of 
other  collections  of  per.sons  (17  Wend.  [N. 

Y.]  62;   Ifi  lM(k.  [Mass.]  132). 

CLA88IARiU8.  A  seaman  or  soldier  serv- 
ing at  ssa. 

CLASSIC!.  Ill  the  Roman  law.  Fwmm 
emiiloyed  in  servile  duties  on  board  ot  ve*- 

sets.    Code,  11.  12. 

CLASSIFICATION,  in  English  practice. 
In  the  Englisli  ( liancery  division,  where 
there  are  several  parties  to  an  adminlstra- 
tfon  action,  tnclndlnir  those  who  have  been 
served  with  notify  of  the  deiToc  or  judg- 
ment, and  it  appears  to  the  judge  (or 
chief  clerk)  that  any  of  them  form  a 
elass  having  the  same  interests  (e.  g.  re- 
siduary legatees),  he  may  require  them  to 
be  represented  by  one  solicitor,  in  ortler  to 
prevent  the  expense  of  each  of  them  attend- 
ing by  separate  solicitors.  This  is  termed 
"classifying  the  Interests  of  the  parties  at 
trading."  or,  shortly,  "classifying"  or  "classi- 


flcatlon."  In  practice,  the  term  is  also  ap- 
plied to  the  directions  given  by  the  chief 
clerk  as  to  which  of  the  parties  are  to  at* 

tend  on  each  of  the  accounts  and  inquiries 
direttcd  by  the  Judgment.  Consol.  Orders, 
20;  Danlell,  Ch.  Pr.  1088.  See,  also.  Rules 
of  Court,  xvi.  12b  (April,  1880).  Special 
regulations  on  this  head  are  in  force  in  the 
master  of  the  roll's  diamhers. 

CLAUSE.  A  part  of  a  treaty  if  a  legis- 
lative act;  of  a  deed;  of  a  will,  or  other  writ- 
ten Instrument;  a  part  of  a  sentence. 

As  used  in  a  statute  relating  to  wills,  a 
clause  is  "some  collocation  of  words  in  a 
will  which,  wlMm  removed  out  of  tlia  wllL 
will  leave  the  rest  intelligible."  Tlia  tilaaas 
need  not  "be  capable  of  being  read  MM  A  doo> 
ument  by  itself.  It  taken  alone."  L.  R.  4 
App.  Gas.  77. 

CLAUSE  IRRITANT.  By  this  clause  in 
a  deed  or  settlement,  the  acts  or  deeds  of  a 
tenant  for  life  or  other  proprietor,  contrary 
to  the  conditions  of  his  rii^t,  become  null 
and  void,  and,  by  the  "rssolvtlvar'  lOmum, 
such  right  becomes  rssolved  and  extin- 
guishcd.    Bell.  Diet, 

CLAUSE  ROLLS.  ConUin  aU  such  mat- 
ters of  record  as  were  committed  to  oloao 

writs.   These  rolls  are  preserved  to  ttw 

Tower.    Rapalje  &  L. 

CLAUSULA.  A  clause;  a  sentence  or 
part  of  a  sentence  tn  a  written  Inatrommit 
or  law.  So  called  as  Incloslng  or  including 

certain  words. 

CLAUSULA  QENERALI8  DE  RESIOUO 
non  ea  eompleetltur  quae  non  ejuadem  sint 

generis  cum  lis  quae  speclatim  dicta  fuer- 
ant.  A  general  clause  of  remainder  does 
not  embrace  those  things  which  are  not  of 
the  same  kind  with  those  which  had  been 
specially  mentioned.  Lofft  419. 

CLAUSULA  GENERALI8  NON  REFER- 

tur  ad  expressa.  A  general  elause  does  not 
refer  to  things  expressed.    8  Coke.  154. 

CLAUSULA  QUAE  ABROOATIONEIM  EX- 
cludit  ab  Inltfo  non  vatet  A  clause  fn  a 

law  which  precludes  its  abrogation  is  In- 
valid from  the  beginning.  Bac.  Max.  reg.  19. 
p.  89;  2  Dwar.  St  tTS;  Broom.  Las.  Max. 
(Sd  London  Bd.)  27. 

CLAUSULA  VEL  DISPOSITIO  INL'T.'LIS 
per  praesumptionem  remotam  vel  causam, 
ex  post  facto  non  fulcitur.  A  useless  elause 
or  disposition,  i.  e.,  one  which  the  law  would 
have  implied,  is  not  supported  by  a  remote 
presumption,  or  by  a  cause  arising  after 
wards.  Bac  Max.  reg.  21;  Broom.  Leg. 
Max.  (8d  London  Bd.)  699. 

CLAU8ULAE  INCONSUETAE  SEMPER 

inducunt  suspicionem.  Unusual  clauses  al- 
ways excite  a  suspicion.  3  Coke,  81;  Broom. 
Leg.  Max.  (Sd  London  Bd.)  tM. 

CLAUSUM.  Close:  closed. 

A  writ  was  either  vUiusum  (close)  or 
apertum  (open).   Grants  were  said  to  be 
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kf  Wcroe  poteniae  (open  grant)  or  literae 
tmmtm  (eloBB  grant).  2  Bl.  Comm.  346. 
A  elose;  an  inelosuFe. 

CLAUSUM  FREGIT.    See    Quare  Clau 

mm  Fradt" 
CLAU8URA.  Aninekwnre. 

CLAVB8  CURIAE.  The  key*  Of  Ibe  oourt 

A  8crijrat!vo  tprni  applied  In  Seotdl  UiW  to 

th«'  otTu  tTs  of  (  ourt. 

CLAVIA.    A  mac.'. 

CLEAR  DAYS.  A  specified  number  of 
eleer  dejrs  te  to  be  reekoned,  exclnalTe  of 
both  tlM  Int  ud  leet  daje.  1  Dowl.  (N.  8.) 

767. 

CLEARANCE.  A  certificate  given  by  the 
eelleeCor  of  a  port,  in  which  it  is  stated  that 
tb^  master  or  commander  (naming  him)  of 
a  stiip  or  veasel  named  and  deecribed.  bound 
for  a  port  aamed,  and  having  on  board  goods 
de8crlb*»fl.  in  case  the  master  roqiiirps  the 
particulars  of  his  cargo  to  be  stated  in  such 
clearance,  has  entered  and  cleared  hie  ahip 
w  veaeel  according  to  law. 

CLEARING  HOUSE.  In  .  onimon  ial  law. 
An  office  where  bankers  settle  daily  with 
each  other  the  balances  of  their  acooonta. 
Menok  BeakBk  4M. 

CLEMENTINES.     In   ecclesiastical  law.! 
The  collection  of  decretals  or  constitutions 
•f  P9iM  dement      wliich  waa  publiahed, 
bgr  etder  of  Jiriin  XXII..  hie  enooeeaor,  in 
1117. 

CLERGY.  The  name  applicable  to  eccle- 
rtaeilcal  mtnlatere  m  a  claaa. 

CLERGYABLE.  In  Bngllell  law.  Allow- 
ing of.  or  entifl.d  to.  the  benefit  of  clergy 
{prirUrgium  clericale).  Used  of  persons  or 
citaea.  4  BL  Comm.  S71  et  eeq. 

CLERICAL  ERROR.  An  error  made  by  a 

clerk  in  transcribing  or  otherwise.  A  mis- 
take in  writinK  or  copying  any  document. 

CLERICALE  PRIVILEQIUM.   Benefit  of 

denr  («.  9.) 

CLERICI  OE  CANCELLARIA.  Clerka  of 
I  kaaneiy.  See  rsix  Clerin  In  Ghanoenr." 

CLERICI  PRAEffOTARII.  The  six  clerlrs 

In  rhancfry.  2  Reeve.  Hist.  Eng.  Iaw.  251. 
Fleta  rails  them  ser  rJerici  praenntiirii. 

CLERICO  ADMITTENOO.    See  "De  Cler- 

ice.  etc." 

CLERICO  CAPTO  PER  8TATUTUM 
wiimnmia.  See  *De  OleHoo,  etc." 

CLERICO  CONVICTO  COMMI8SO  QAO- 
lae  in  defectu  erdlnarli  deliberando.  See 

•T>e  Clerlco.  etc** 

CLERICO  INFRA  8ACR0S  0RDINE8 
constitute,  non  ellgende  In  ellieium.  8ee 
"De  Clerico.  etc." 


CLERICU8  (Lat.) 

 In  Civil  Law.  Any  one  who  has  tak- 
en orders  in  church,  of  whatever  rank; 

monks.  A  general  term  including  bishops, 
subdeacons,  readers,  and  cantors.  Du  Cange. 
Used.  also,  of  thoee  ^o  were  given  ep  to 
the  pursuit  of  letters,  and  who  were  learned 
therein.  Also  of  the  amanuenses  of  the 
Jndges  or  courts  of  the  king.    Du  Cange. 

 in  English  Law.  A  aecular  priest,  in 

opposition  to  a  regular  one.  Kennett.  Par. 
Ant.  171.  .V  clorg.vman  or  priest:  one 
in  orders.  Nullua  clericus  nisi  causidicus. 
no  clerk  but  what  ia  a  pleader.  1  Bl.  CTMun. 
17.  A  freeman.  Renprally.  On<»  who  was 
charged  with  various  dutieti  in  the  king's 
koiMekold.  Da  Gauge. 

CLERICU8  ET  AGRICOLA  ET  MBRCA- 

tor,  tempore  belli,  ut  oret,  colat,  et  com- 
mutet,  pace  fruuntur.  Clergymen,  husband- 
nien.  and  iiKTclianf s.  in  order  that  they  may 
preach,  cultivate,  and  trade,  enjoy  peace  >in 
time  of  war.  2  Inst  68. 

CLERICU8  MERCATI.  In  old  English 
law.  Clerk  of  the  market  Fleta,  lib.  t,  c. 

8;  2  lD6t.  54:{. 

CLERICUS  NON  CONNUMERETUR  IN 
duabua  eceleelie.  A  clergyman  abonld  not 
be  appointed  to  two  chnrcbee. 

CLERICUS  PAR0CHIALI8.  In  old  Bng- 
lish  law.  A  parish  clerk.  Towns.  Pi.  tit. 

Otherwise  called  clericus  tacerdotia.  Cow- 
elL 

CLERIGOS.  In  Spanish  law.  Clergy; 
men  chosen  for  the  service  of  Qod.  White. 
New  Reoop.  bk.  1,  tit  6,  e.  4. 

CLERK. 

 In  Commercial  Law.    A  person  fn  thr- 

employ  of  a  merchant,  who  attends  only  to 
a  iMtrt  of  his  business,  while  the  merchant 
himself  superintends  the  whole.  He  differs 
from  a  factor  in  this,  that  the  latter  wholly 
supplies  the  place  of  his  principal  in  respect 
to  the  property  consigned  to  him.  Pardesr 
sns.  Dr.  Com.  note  88:  1  OhIL  Prac.  80*.  2 
Bouv  Inst,  note 

A  general  name  for  salesmen,  bookkeepers, 
amanuenaea.  and  other  employee  of  that 
class. 

A  person  employed  in  an  oiTlce.  public  or 
private,  for  keepini;  rt'i  ords  or  accounts 

——In  Eccleeiastical  Law.  Any  individual 
who  is  attached  to  the  eeeleslastlcal  state, 
and  has  subniittrd  td  f}i('  tonstire.  One  who 
has  been  ordained.  1  lil.  Comm.  388.  A 
olergjrman.  4  BL  Comm.  867. 

CLERK  OP  ARRAIGNS.   Offlcera  attarhed 

to  the  central  crimi'^al  '  ourt  In  England,  and 
to  each  circuit.  The  clerk  of  arraigns  "has 
to  diacharge.  for  the  judge  sitting  on  the 
crown  sido  (/  r  in  criminal  cases),  the 
duties  which  at'*  discharged  for  him  by  a 
master  on  the  civil  side.  Taxation  of  costs, 
allowance  to  witnesses,  the  boainass  con- 
nected with  Jnrors.  their  exenaes  and  lines, 
the  custody  of  docnments.  tho  duty  of  re- 
cording verdicts  and  making  out  warrants 
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after  sentence  are,  in  addition  to  advising 
the  court  npon  points  of  criminal  procedure, 
among  tto  dntiM  d  tha  claik  ot  arraigns." 
fleooDd  Bm9'  L«S>  Depb  OomiiL  (1874)  SB. 

CLERK  OF  ASSIZE.  The  ofTlc  cr  who  is 
responsible  tor  the  due  pertormance  of  tlie 
admlnifltratlye  duties  of  the  courts  of  aa- 

sizes  on  each"  circuit.  He  performs  the  same 
duties  on  circuit  which  the  associate  for- 
merly performed,  and  which  the  masters  now 
perform  at  the  sittings  of  niH  priua  at  Lon- 
don and  Middlesex. 

CLERK  OF  COURT.  An  omcer  of  a  court 
of  Justice,  having  the  custody  of  its  records 
and  seals,  and  whose  duty  it  is,  among  other 
things,  to  certify  to  the  correctness  of  tran- 
scripts fipom  sodi  Tooordi 

CLERK  OF  ENROLLMENTS.  In  English 
law.  The  former  clUef  officer  of  the  BngUsh 
enrollmeiit  office.   He  formed  part  of  the 

staff  of  fho  central  office  (ff.  hot  the 

office  i.s  liuw  iibolit*heil. 

CLERKS  OF  INDICTMENTS.  Officers  at- 
ta^ed  to  the  central  criminal  ooort  In  Bn«> 

land,  and  to  each  circuit.  They  prepare  and 
settle  indictments  against  offenders,  and  as- 
sist the  clerk  of  arraigns. 

CLERK  OF  THE  CROWN  IN  CHAN- i 
■eery.  See  "Orown  Office  la  Chancery." 

CLERK  OF  THE  HOUSE  OF  COMMONS.' 
One  of  the  chief  officers  of  the  lower  house 
of  the  BbgUsh  parliament.  He  is  appointed 
by  the  crown  as  under  clerk  of  the  parlia- 
ments, to  attend  upon  the  commons.  He 
makes  a  tlcclaration,  on  entering  upon  his 
Office,  to  make  true  entries,  remembrances, 
and  Jonmals  of  the  things  done  and  passed 
in  the  house.  He  signs  all  orders  of  the 
house,  IndorBes  the  bills  sent  or  returned  to 
the  lords,  and  reads  whatever  Is  required  to 
be  read  in  the  house.  He  has  the  custody  of 
all  records  and  other  documents.  May, 
Pari.  Prae.  289. 

CLERK  OF  THE  PEACE.  An  officer  ap- 
pointed by  the  cutto*  ro<i(Iortt«»  (q.  v,)  to  as- 
sist the  justices  of  the  peace  In  quarter  ses> 

Kions  in  drawing  indictments,  entering  judg- 
ments, issuing  process,  etc.  Pritch.  Quar. 
49. 


8ae'*Pet 


CLERK  or  THK  PETTY  BAQ. 
ty  Bag  Office.*' 


CLERK  OF  THE  PRIVY  SEAL.  Th.K 
are  four  of  these  officers,  who  attend  the 
lord  privy  seal.  or.  In  the  ahsenee  of  the  lord 

privy  wal.  the  principal  secretary  of  state. 
Their  duty  is  to  write  and  make  out  all 
thingf^  that  are  sent  by  warrant  from  the 
Signet  to  the  privy  seal,  and  which  are  to 
be  passed  to  the  great  seal,  and  also  to 
makf  out  "i»riv>  sepals,"  as  they  an-  termed, 
upon  any  special  occasion  of  his  majesty's 
alEAlrs.  as  for  the  loan  of  money,  and  such 
Uke  purposes.  27  Hen.  YIII.  c  IL  Gowell. 

CLERK  OF  THE  SIGNET.  An  ofTlcer  in 
England,  whose  duty  it  is  to  attend  on  the 


king's  principal  secretary,  who  almiys  has 
the  custody  of  the  privy  signet,  as  well  for 
the  purpose  of  sealing  his  majesty's  private 
letters,  as  also  grants  which  pass  bis  ma 
jesty's  liand  by  bill  signed.  There  are  four 
of  these  offlcera.  27  Hen.  vm.  e.  11.  Goni^ 
ell. 

CLERKS  OF  RECORDS  AND  WRITS.  Of- 
ficers formerly  attached  to  the  English  court 
of  chancery,  whose  duties  consisted  princi- 
pally In  sealing  bills  of  complaint  and  writs 
of  execution,  filing  affidavits,  keeping  a  rec- 
ord of  suits,  and  eertifsring  office  eoiplea  of 
pleadings  and  affidavits.  They  were  three 
in  number,  and  the  business  was  distributed 
among  them  according  to  the  letters  of  the 
alphabet.  Second  Rep.  LiOg.  Dep.  Comm.  42. 
By  the  judlcattire  acts  of  1873.  1876.  they 
wcrt'  transferred  to  the  chanrery  division  of 
the  high  court.  Now,  by  the  judicature  (of- 
fleers*)  aet  of  1879,  they  have  been  trans- 
ferred to  the  central  office  of  the  supreme 
court,  under  the  title  of  "Masters  of  the  Su- 
preme Court,"  and  the  office  of  clerk  of  rec- 
ords and  writs  has  been  abolished. 

CLERKS  OF  SEATS.  In  the  principal 
registry  of  the  probate  division  of  the  Bng^ 
llsh  high  court,  clerks  of  seats  diaeliargs 

the  duty  of  preparing  and  passing  the  grants 
of  probate  and  letters  of  adniini.stration,  un- 
der the  supervision  of  the  registrars.  There 
are  six  seats,  the  business  of  which  is  regu- 
lated by  an  alphabetical  arrangement,  and 
each  set  has  four  clerks.  They  have  to  take 
bonds  from  i^dministrators,  and  to  receive 
caTsats  against  a  grant  being  made  In  m 
rase  where  a  will  is  contested.  They  alw) 
draw  the  "acts,"  i.  e.,  a  short  summary  of 
each  grant  made,  containing  the  name  of  the 
deceased,  amount  of  assets,  and  other  par- 
ticulars.   Second  Rep.  I..eg.  Dep.  Comm.  7*. 

CLERKSHIP.  The  period  which  must  be 
spent  by  a  law  student  In  the  ofllea  of  a 

practicing  attorney  before  admisslOB  to  the 

bar.    1  Tidd,  Frac.  61  et  seq. 

CLIENT.  One  who  employs  and  retains 
an  attorney  ot  counsellor  to  manage  or  de- 

fend  a  suit  or  aetloa  to  which  he  is  a  party, 
or  to  advise  Um  about  some  legal  matters. 
See  "Attorney  at  Law.** 

CLIENTELA.  In  Old  English  law.  The 
State  of  a  client;  olientship;  protection;  pat- 
ronage; guardianship.  Applied  to  the  rela- 
tion of  a  diurdi  to  Ito  pairoa,  I BL 
21. 


CLIFFORD'S  INN.  An  inn  Ot 
See  "Inns  of  Chancery." 


CLITO.  In  Saxon  law.  The  son  of  a 
king  or  emperor;  the  next  heir  to  the 
throne:  the  Saxon  adellng.  Spdmaa. 

CLOERE.   A  prison  or  dungc  on. 

CLOSE.  An  interest  in  the  soil  (Doctor 
&  Stud.  30;  6  BasL  154;  7  East.  207;  1  Bur- 
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rows.  133).  or  In  trees  or  growing  crops  (4 

Mass  2R6;  9  Johns.  [N.  Y.]  113).  i 
An  inclosed  tract  of  land.   3  Bl.  Comm. ' 

In  every  rase  where  one  has  a  right  tO| 
excliHle  another  from  his  land,  the  law  en-: 
<irfi«s  it,  if  not  actually  iuclosod,  with  an 
imaginary  fenc«,  and  entitles  him  to  a  com- 
pensation in  damagos  for  the  Injvnr  he 
sustains   l)y   the   act   of   another   pas.sing  j 
through  his  l)Oundary,  denominating  such 
land  a  "dose."  Hammond.  N.  P.  151;  Doctor 
4k  Stud.  dial.  1.  c.  8.  p.  30;  2  Whart.  (Pa.)  > 
43f».  J 

CLOSE  COPIES.    Copies  which  might  b«| 
written  with  any  number  of  words  on  a 
sheet.   Office  copies  were  to  contain  only  a| 
prescrf  hed  nnmber  of  words  on  each  sheet.  | 

CLOSE  ROLLS.  Rolls  containing  the  rec- 
ord of  the  close  writs  (Utcrae  cJausae)  and; 
grants  of  the  king,  kept  with  the  public  rec-  i 
ords.   2  Bl.  Comm.  346.  I 

CLOSE  WRITS.  Writs  directed  to  the 
sheriff  instead  of  to  the  lord.  3  Reeve, 
Hist.  Eng.  Law,  45.  Writs  containing  grants 
from  tlic  crown  to  particular  persons,  and 
for  l  a-'tic  ular  purposes,  which,  not  being  in- 
tended for  public  inspection,  are  closed  up 
and  sealed  on  the  ovUtde.  Instead  of  being 
open  and  having  the  seal  appended  by  a 
strip  of  parchment.  2  Bl.  Comm.  346; 
8ew»ll»  Sheriffs*  872. 

CLOUD  ON  TITLE.  A  proceeding  or  In- 
strument, such  as  a  deed  or  mortgage,  or 

a  tax  or  assessment,  judgment  or  decree, 
which,  if  valid,  would  apparently,  and  on 
Its  face,  impair  the  title  of  a  person  to  land, 
but  which  Is  In  tact  Invalid,  sach  Invalldltjr 

being  demonptrable  by  proof  of  extrinsic 
facte.  Equity  has  jurisdiction  of  actions 
brought  to  remove  clouds  on  title  by  can- 
cellation of  Instruments  creating  them. 

CLOUQH.  A  valley.  An  allowaneo  of 
two  pounds  in  every  hundred  weight  for  the 
turn  of  the  scale,  on  buying  goods  wholesale 
by  weight 

CLUBS.  .\  name  applied  loosely  to  volun- 
tary nrK;ii.i?.atinii.'^  of  persons  for  a  common 
purpose,  usually  either  social,  recreative,  po- 
litical, or  educative.  The  form  of  the  or- 
ganisatloo  is  not  essential,  and,  though  nsn- 
ally  unincorporated,  a  club  may  bo  Inoorpo- 
rafe<l.    See  "A<5soriation." 

CLYPEU8,  or  CLIPEU8.  In  old  English 
law.   A  shield;  metaphorically  one  of  a 

noble  family  CJi/pri  proxfrati,  noblo  funl- 
lies  extinct     Mat.  Paris,  463. 

COADJUTOR.  The  assistant  o(  a  bishop; 
nn  aadstant 

COADiWINISTRATOR.  One  who  is  ad- 
ministrator with  one  or  more  others.  See 

"AdminiBtrator." 


COADUNATIO.    A  conspiracy.    9  Coke, 


5«. 


COAL  NOTE.  In  English  law.   A  species 

of  promissory  note  authorized  by  St.  3  Geo. 
II.  c.  26.  SS  7,  8.  which,  having  these  words 
expressed  therein,  namely,  "value  received 
In  coals,"  are  to  be  protected  and  noted  as 
Inland  bills  of  exchange. 

COALITION.  In  French  law.  An  unlaw- 
ful aKret  iii'  p.t  among  .several  pe  rsons  not  to 
do  a  thing  except  on  some  conditions  agreed 
upon;  a  consplra<^. 

COASSIQNEE.  One  who  is  assignee  with 
one  or  more  others.  See  "AsslgnmenL" 

COAST.  The  mari^in  of  a  country  bound- 
ed by  the  sea.  This  term  includes  the  nat- 
ural appendages  of  the  territory  which  rise 
out  of  the  water,  although  they  are  not  of 
sufficient  llrmness  to  be  Inhabited  or  forti- 
fied. Shoals  perpetually  covered  with  water 
are  not.  however,  comprehended  under  the 
name  of  "coast"  6  O.  Rob.  Adm.  886c. 

COASTING  TRADE.  Domestic  trade  be- 
tween port  and  pott  In  the  United  .State.s.  a.s 
distinguished  from  foreign  trade  between  a 
port  in  the  United  States  and  a  port  in  a 
foreign  country.  1  Wend.  (N.  Y.)  557;  10 
Cal.  .'(04.  It  is  said  to  Include  trade  be- 
tween places  In  the  same  <llstrict  on  a  navi- 
gable river  (3  Cow.  CN.  Y.J  713).  but  not  to 
the  mere  crossing  of  a  river  (1  Newb.  24). 

COCKET.    A  seal  appertaining  to  the 

king's  custom  hotise.    Ret;.  Orig.  192. 

A  scroll  or  parchment  sealed  and  deliv- 
ered by  the  ottoers  of  the  custom  house  to 
merchants,  as  an  evidence  that  their  wares 
are  customed.  Cowell;  Spelman.  See  7 
Low,  (U.  S. )  110. 

The  entry  office  in  the  custom  house  itself. 

A  kind  of  bread  said  by  CknreU  to  be  hard- 
baked;  sea  biscuit 


COCKPIT.  A  name  which  used  to  be 
given  to  the  judicial  committee  of  the  privy 
council,  the  council  room  being  built  on  the 
old  cockpit  of  Whitehall  Place.  Wharton. 

CODE.  A  body  of  law  esfabllKhed  by  the 
legislative  authority  of  the  state,  and  de- 
signed to  regulate  completely,  so  far  as  a 
statute  may,  the  subjects  to  which  it  re- 
lates. 

The  idea  of  a  code  Involves  that  of  the 
exercise  ot  the  legislative  power  in  its  pro- 
mulgation; bnt  the  name  has  been  loosely 

applied  also  to  private  compilations  of  stat- 
utes. The  subject  of  codes  and  the  kindred 
topics  of  legal  reform  have  received  great 
attention  from  the  Jurists  and  statssmen  ot 
the  present  century.  When  It  Is  considered 
how  rapidly  statutes  accumulate  as  time 
passes,  it  is  obvious  that  great  convenience 
win  be  found  in  having  the  statute  law  in  a 
systematic  body,  arranged  according  to  sub- 
ject-matter. Instead  of  leaving  It  unorgan- 
ized, st  alliMiMl  Ihrougli  the  volumes  in  which 
it  was  from  year  to  year  promulgated.  But 
when  the  transposition  of  the  statutes  from 
a  chronological  to  a  scientific  order  Is  under- 
taken, more  radical  changes  immediately 
propose  themse'.res.  These  are  of  two  cli 


CODE 


(160) 


CODE 


es:  First,  amendments  for  the  purpose  of 
harmonizing  the  IncoDsistencies  which  such 
an  arrangement  brings  to  notice,  and  supply- 
ing defects;  Becond.  the  introdu' tion  into  the 
system  of  all  other  rules  whu  li  are  recog- 
nized as  the  unwritten  or  coniuKin  law  of  the 
state.  The  object  of  the  latter  class  of 
ehangea  Is  to  embody  In  one  systematic  enact- 
ment all  that  Is  thenceforth  to  be  rop;ardt>d 
as  the  law  of  the  land.  It  is  this  attempt 
which  is  usually  intended  by  the  dlSttncUve 
term  "codification." 

The  first  two  of  the  questions  thus  indi- 
cated may  be  deemed  as  settled,  by  general 
nmourrence,  in  favor  of  the  expediency  of 
sneta  changes;  and  the  process  of  the  collec- 
tion of  the  statute  law  in  oik'  LTi  tioral  code, 
or  in  a  number  of  partial  codes  or  sy^mat- 
Ic  statutes,  acoompaaled  by  the  amendments 
which  such  a  revision  invites,  is  a  process 
which  for  some  years  has  been  renovating 
the  laws  of  England  and  the  United  States. 
Although  at  the  same  time  something  has 
been  done,  especially  In  this  country,  to- 
wards embodying  in  these  statutes  princi- 
ples which  before  rested  in  the  common  or 
report  law,  yet  the  feasibility  of  doing  this 
completely,  or  even  to  any  great  extent,  must 
be  deemed  an  open  question.  It  has  been 
discussed  with  great  ability  by  Bentham, 
Savigny.  Tbibaut.  and  others.  It  is  undeni- 
able that,  however  suoeessfully  a  code  might 
be  supposed  to  embody  all  existing  and  de- 
clared law,  .so  as  to  supersede  previous  sour- 
ces, it  cannot  be  cxpeeted  to  IMTOVlde  pros- 
pectively for  all  the  innumerable  cases  which 
the  diversity  of  affairs  rapidly  engenders, 
and  theif  Tiiust  soon  come  a  tinic  when  It 
must  be  studied  in  the  light  of  numerous  ex- 
planatory decisions. 

Thesr^  discussions  have  callrd  attention  to 
a  subject  formerly  little  considered,  but  which 
is  of  fundamental  importance  to  the  success 
fal  preparation  of  a  code, — the  matter  of 
statutory  expression.  There  Is  no  species  of 
compo^■ition  which  demands  more  care  and 
precision  than  that  of  drafting  a  statute. 
The  writer  needs  not  only  to  make  his  lan- 
guage intelligible,  he  must  maltc  It  Inca- 
pable of  mlsconstniction.  When  it  has 
passed  to  a  law,  it  is  no  loncor  his  intent 
that  is  to  bo  considered,  but  tlie  intent  of 
the  words  which  he  has  need;  and  that  in- 
tent is  to  he  as'  crtained  under  the  strong 
pressure  of  an  attempt  of  the  advocate  to 
win  whatever  possible  constrm  tlon  may  be 
most  favorable  to  his  cause.  The  true  safe- 
guard is  found  not  in  the  old  method  of 
ari  uniiiiativK  synonyms,  ami  by  an  enniiiera- 
tion  of  particulars,  but  rather — as  Is  shown 
l>y  those  American  codes  of  which  the  Re- 
visfKl  Statutes  of  New  York  and  the  revl- 
Fion  of  .Massachusetts  are  admirable  speci- 
mens by  concise  but  complete  statement  of 
the  full  principle  in  the  fewest  possible 
words,  and  the  ettmlnatton  of  description  and 
paraphrase  iiv  the  separate  stafpment  of 
nec«ssarv  definitions.  One  of  the  rules  to 
which  the  New  York  revisers  generally  ad- 
hered, and  which  they  found  of  very  great 
importance,  was  to  confine  eax'h  section  to 
a  single  proposition.  In  this  way,  the  in 
tricacy  and  obscurity  of  the  old  statutes 


were  largely  avoided.  The  reader  who  wish- 
es to  pursue  this  interesting  sabject  will 
And  mudt  that  is  admirable  in  Ooode's  tree- 

j  tise   on    Legislative    Expression  (lyondon. 

I  184.')).  The  larger  work  of  (Jael  (  Legal  Com- 
position, London,  1840)  is  more  ospeciaMy 
adapted  to  the  wante  of  the  English  profes- 
fiion. 

 Austrian.  The  Civil  Code  was  promul- 
gated in  1811,— the  code  of  Joseph  II.  (1780) 
having  been  found  wholly  unsuited  to  the 

puriwsp  and  by  his  successor  abiogated.  It 
is  founded  in  a  great  degree  upon  the  Pru.'-- 
sian.  The  Penal  Code  (1852)  is  said  to 
adopt  to  some  extent  the  characteristics  of 
the  French  Penal  Code. 

 Burgundian.  Romano,  othorwis*? 

known  in  modern  times  as  the  Papiniani  Re- 
sponwrutn.  Promulgated  A.  D.  B17. 

It  was  founded  on  the  Roman  law.  and  its 
chief  interest  is  the  indication  which,  in 
(oninion  with  the  other  iJarbaric  codes,  it 
affords  of  the  modiflcations  of  jurisprudence 
under  the  changes  of  society  amidst  which  It 
arose. 

 Consoiato  del  IMare.   A  code  of  mari 

time  law  of  high  antiquity  and  great  celebri- 


ty. 

Its  origin  is  not  certainly  known.  It  has 
been  ascribed  to  the  authority  of  the  ancirnt 
kings  of  Arragon;  but  there  is  some  reaaon 
for  maintaining  the  theory  that  It  was  grad- 

n;ill.v  collpcted  and  handed  down  as  a  digest 
of  ail  the  principal  rules  and  usages  entab- 
lished  among  the  maritime  nations  of  En- 
rope  from  the  twelfth  to  the  fourteenth  cen- 
tury. Since  ft  was  first  printed  at  Barcelona 
in  the  fourteenth  century,  it  has  been  en- 
larged from  time  to  time  by  the  addition 
of  various  commercial  regulations.  Its  doc> 
trines  are  founded  to  a  large  extent  on  the 
Greek  and  Roman  law.  It  seems  to  have 
been  originally  written  in  the  dialect  of 
Catalonia:  but  it  has  been  translated  into  ev- 
f»ry  language  of  Burope,  except  ISngllsh.  It 
is  referred  to  at  the  prp^ent  day  as  an  an- 

,  thority  in  respect  to  the  ownership  of  ves- 
sels, the  righto  and  obligations  thereto,  to 

!  the  rights  and  responsibilities  of  master  and 

,  seamen,  to  the  law  of  freight,  of  equipment 
and  supply,  of  Jettison  and  average,  of  salv 

j  age.  of  ransom,  and  of  prize.  The  edition 
of  Pardesnis,  in  his  Oolleetion  de  Lolt  Iforf- 
times  (volume  2).  is  deemed  the  b«»st. 

I  ——French  Codes.  The  chief  French 
codes  of  the  present  day  are  five  in  number, 
sometimes  known  as  Les  Civq  Codes.  They 
were  In  great  part  the  work  of  Napoleon, 
and  the  first  in  order  bears  his  nam-.  Thev 
are  all  frequently  printed  in  one  duodecimo 
volume.  These  codes  do  not  embody  the 
whole  French  law.  but  minor  codes  and  a 
number  of  scattered  statutes  must  also  bo 
resorted  to  upon  special  inibjects. 

( 1 )  Code  Civil,  or  Code  Napoteon,  is  oom- 
posed  Of  tblrty-Pix  laws,  the  first  of  which 
was  passed  in  ISnii.  and  the  In-t  in  1<5't. 
which  united  them  all  in  one  body,  under 
the  name  of  Code  €HvU  den  Frawmf. 

The  first  steps  toward*;  i's  preparation 
were  tal\<  n  in  1793,  but  it  was  not  prepareii 
fill  some  years  subsequently,  and  was  finally 
thoroughly  discussed  in  all  iU  details  by  the 
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conrt  of  Cassation,  of  which  Napoleon  was 
president,  and  tn  the  discussions  of  wtaleli 

he  took  an  active  part  throughout.  In  1807 
a  new  edition  was  promulgated,  the  title 
Code  Napoleon  being  substituted.  Ill  the 
third  ediUoD  (1816)  tbe  old  Utle  was  re- 
stored; bqt  in  1852  It  was  agidn  displaced 
by  that  of  Napoinon. 

Under  Napoleon's  reign,  it  became  tbe  law 
of  Holland,  of  the  Confederation  of  the 
Rhine.  Westphalia.  Bavaria.  Italy,  Naples, 
Spain,  etc.  It  baa  undergone  great  amend- 
ment by  laws  enacted  since  it  was  estab- 
lished. It  is  divided  into  three  books:  Book 

1.  *'0f  Persons  and  the  Enjoyment  and  Pri- 
vation of  Civil  Rights."  Book  2.  "Property 
and  Its  Different  Modi  fu  ations."  Book  3, 
•"Different  Ways  of  Acquiring  Property." 
Prefixed  to  it  is  a  preliminary  title,  "Of  the 
Publication.  Effects,  and  Application  of  Laws 
in  General." 

One  of  the  most  perspicuous  and  able  com- 
mentators on  this  code  Is  TonlUer,  frequent- 
ly cited  in  this  work. 

(2)  Code  d€  Procedure  Civil.  That  part 
of  the  code  whi«sh  regalates  eMl  inroeeed- 
ings. 

It  ts  divided  Into  two  parts:  Part  1  con- 
sists of  five  l)ooks,  the  first  of  which  treats 
of  JustlccB  of  the  peace;  the  second,  of  in- 
ferior tribunals;  the  third,  of  royal  (or  ap- 
pellate) courts;  the  fourth,  of  extraordinary 
means  of  proceeding;  the  fifth,  of  the  execu- 
tion of  jiidgmoiits.  Part  2  is  divided  into 
three  books,  treating  of  various  matters  and 
proceedings  special  in  their  nature; 

(3)  Code  de  fammrrce.  The  code  (or  the 
regulation  of  commerce. 

This  code  was  enacted  in  1807.  Book  1  is 
entitled.  "Of  Commerce  In  General."  Book 

2.  "Maritime  Commerce."  The  whole  law  of 
this  Subj'M  f  is  not  emlwdicd  In  this  l)ook. 
Book  3.  "Failures  and  Bankruptcy."  This 
book  was  very  largely  amended  by  the  law 
of  "'^fh  May,  Book  4.  "Of  Commer- 
cial .Jurisdiction," — tbe  organization,  jurisdic- 
tion, and  proceeding.'^  of  conimcrcial  triliu- 
nala  This  code  is,  in  one  sense,  a  supple- 
ment to  the  Code  JTopoieon.  applsrlng  the 
principles  of  tbe  latter  to  tbe  various  sub- 
jects of  commercial  law.  Tbe  two  contain 
much  that  is  valuable  upon  commercial  sub- 
jects. Pardessus  is  one  of  the  most  able  of 
its  expositors. 

(4)  il' In  struct  inn  (^ii>riiiirJh\  The 
code  regulating  procedure  in  criminal  cases, 
taking  that  phrase  In  a  broad  sense. 

Book  t  tr'^ats  of  the  police;  hook  2,  of 
the  admini.stration  of  criminal  justice.  It 
was  enacted  in  1808  to  take  effSct  with  the 
Penal  Code  in  1811. 

(5)  Code  Penal.  The  penal  or  criminal 
ctHle. 

Exacted  in  1810.  Book  1  treats  of  penal- 
ties in  criminal  and  correetionat  cases,  and 

their  efTccts:  liook  2,  of  rrimos  and  misde- 
meauor.s.  and  their  punishment;  l)ook  3.  of- 
fenses against  the  police  regulations,  and 
their  punishment.  Important  amendments  of 
this  code  have  been  made  by  subsequent  leg- 
islation. 

(6)  There  is  also  a  Code  Foreatier;  and 


the  name  "code"  has  been  inaptly  given  to 
some  private  compilations  on  other  subjects. 

 Gregorian.    An  unofflclal  compilation 

oi'  the  rescripts  of  the  Roman  emperors.  It 
was  made  in  the  fourth  century,  and  is  not 
now  extant. 

The  Theodoslan  Code,  which  was  promul- 
gate<l  nearly  a  century  afterwards,  wa.'^  a 
continuation  of  this,  and  of  the  collection  of 
Hermogenea  The  chief  interest  of  all  of 
these  collections  is  in  their  relation  to  their 
great  successor,  the  Justinian  Code. 

 Hanse  Towns,  Laws  of  the.   A  code  of 

maritime  law  established  by  the  Uanseatic 
towns. 

It  was  first  published  in  German,  at  Lu- 
bee,  in  ITi'M.  In  an  a.sscnihly  of  deputies 
from  the  several  towns,  held  at  Lubec,  May 
23,  1614,  it  was  revised  and  enlarged.  The 
text,  with  a  Latin  translation,  was  published 
with  a  commentary  by  -  Kuricke;  and  a 
French  translation  lias  been  given  by  Clelrac 
in  Vs  et  Couttnncs  de  la  Mcr.  It  is  not  in- 
frequently referred  to  on  subjects  of  marl- 
time  law. 

 Henri  (French).    The  liest-known  of 

several  collections  of  ordinances  made  dur- 
iBg  the  sixteenth,  seventeenth,  and  eight 
eenth  centuries,  the  number  of  which  in 
part  both  formed  the  necessity  and  furnished 
the  material  for  the  Code  Napoleon. 

 Henri   (Haytien).   A  very  judicious 

adaptation  from  the  Ootfe  Viqioleon  for  ttie 
Haytiens.  It  was  promulgated  In  1812  by 
Chri.'itophe  (Henri  I.) 

 Hermogenian.  An  nnoflicial  compila- 
tion, made  in  the  fourth  century,  supple- 
mentary to  the  Code  of  Qregorlua  It  is  not 
now  extant. 

 Institutes  of  Menu.   A  code  of  Hindu 

law,  of  great  antiquity,  which  still  forms  the 
basis  of  Hindu  juriqtrudence  (Blphinstone's 
History  of  India,  p.  83).  and  Is  said  also 
to  be  the  basis  of  the  laws  of  the  Burmese 
and  of  tbe  Laos  t  Buckie.  History  of  Civili- 
zation, vol.  1,  p.  54.  note  70). 

The  Institutes  of  Menu  are  ascribed  to 
about  the  ninth  century  B.  C.  A  transla- 
tion will  be  found  in  the  third  volume  of  Sir 
William  Jones'  Works.    See  "Hindu  Law." 

——Justinian  Code.  A  collection  of  im- 
perial ordinances  complied  by  Order  of  the 

emperor  .Justinian. 

All  tbe  judicial  wisdom  of  the  Roman  civ- 
ilization which  is  of  importance  to  the  Amer- 
ican lawyer  Is  embodied  in  the  compilations 
to  which  Justinian  gave  bis  name,  and  from 
which  that  name  has  received  its  lustre.  Of 
these,  first  in  contemporary  importance,  if 
not  first  in  magnitude  and  present  interest, 
was  the  Ctede.  Tn  the  first  year  of  his  reign, 
he  commanded  Tribonlan.  a  statesman  of  bis 
court,  to  revise  the  imperial  ordinances. 
The  first  result,  now  known  as  the  Codex 
Vetus,  is  not  extant.  It  was  superseded  a 
few  years  after  Its  promtilgatien  hv  a  new 
and  more  complete  edition.  .MthouErh  it  is 
this  alone  which  is  now  known  as  the  Code 
of  Justinian,  yet  the  Pandects  and  the  In- 
stitutes which  followed  it  are  a  part  of  the 
same  system,  declared  by  the  same  author- 
ity; and  tbe  three  together  form  one  co<]ifi 
'  cation  of  the  law  of  the  Empire.   The  first 
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Of  these  works  occupied  Trfbonlan  and  nine 

associates  fourteen  months.  It  is  oomprised 
in  twelve  divisions  or  l)ooivs.  and  onil)odie8 
all  tliat  was  deemed  wortliy  of  preservation 
Of  the  imperial  statutes  from  the  time  of 
Hadrian  down.  The  Institutes  Is  an  ele- 
mentary treatise  prepare<1  ]>y  Tribonlan  and 
two  associates  upon  the  basis  of  a  similar 
work  Iqr  Oalus,  a  lawyer  of  the  aeoond  cen- 
tury. 

The  Pandects,  which  were  made  public 
about  a  month  after  the  Institutes,  were  an 
abridgment  of  the  treaties  and  the  com- 
mentaries of  the  lawirers.  They  were  pre- 
sented in  fifty  books.  Tribonlan  and  the  six- 
teen associates  who  aided  him  in  this  part 
of  his  labors  accomplished  this  ai)ri<iKnu m 
In  three  years.  It  has  been  judged  to  bear 
obvious  marks  of  the  haste  with  which  it 
was  compiled;  l>Jit  it  is  tlio  rbief  emhodi 
ment  of  the  Roman  law.  though  not  the  most 
oonyenient  resort  for  the  modem  student  of 
that  law 

Tribonian  found  tlie  law.  wl>ich  for  four- 
teen centtiries  had  been  accumulating,  com- 
prised in  two  thousand  books,  or — ^stated  ac- 
cording to  the  Roman  method  of  computa- 
tion— In  three  million  spntences.  It  is  prob- 
able that  this  matter,  if  printed  in  law  vol- 
umes such  as  are  now  used,  would  fill  from 
three  to  five  hundred  volumes, — a  library 
perhaps  as  larpe  a.s  that  which  would  be 
composed  by  a  collection  of  the  I^Micral  stat- 
utes and  reports  and  those  of  the  state  of 
Pennsylvania.  The  comparison,  to  he  more 
exact,  should  take  into  account  treatises  and 
digests,  which  would  add  to  the  bulk  of  the 
collection  more  than  to  the  substance  of  the 
material.  The  commissioners  were  Instruct- 
ed to  extrart  a  series  of  plain  and  concise 
laws,  in  which  there  should  be  no  two  laws 
contradictory  or  alike.  In  revising  the  im- 
perial ordinances,  they  were  «npowered  to 
amend  In  substance  as  well  as  in  form. 

The  codification  being  completed,  the  em- 
peror decreed  that  no  resort  should  be  had 
to  the  earlier  writings,  nor  any  comparison 
be  made  with  them.  Commentators  were 
forbidden  to  disflgurs  the  new  with  explana- 
tions, and  lawyers  were  forbidden  to  cite  the 
old.  The  Imperial  authority  was  snfRctent  to 
sink  into  oblivion  nearly  all  the  previously 
existing  sources  of  law;  but  the  new  stat- 
utes which  the  emperor  himself  found  it 
necessary  to  establish  In  order  to  explain, 
complete,  and  amend  the  law,  rapidly  ac- 
cumulated throughout  his  long  reiRU.  These 
are  known  as  the  "Novels."  The  Code,  the 
Institutes,  the  Pandects,  and  the  Novels,  with 
some  subsequent  additions,  constitute  the 
Corpus  Juris  CiviUs.  Though  the  Code  has 
lost  its  sanction,  and  the  Pandects  are  of  sec- 
ondary value  to  the  present  age,  the  Insti- 
tutef;  ^-tand  an  undisturbed  monument  of  the 
scirncc.  Tlic  inasi.'ily  arranpement  of  th^ 
outline  of  the  law  there  adopted  is  to  this 
day  a  model  for  digests  and  commentaries. 
The  familiar  classification  employed  by 
Blackstone  is  based  on  (liis.  So  far  as  trans- 
lation and  modern  illustration  go.  it  is 
through  the  Institutes  that  the  civil  law  is 
most  accessible  to  the  student. 

Among  Bngliah  translations  of  the  Inatl- 


tutes  are  that  by  Cooper  (Phlla^  IMS;  N.  T. 

1841). — which  is  regarded  as  a  very  Rood 
one. — and  that  by  Sanders  ( Lond.  185.3). 
which  contains  the  original  text  also,  and 
copious  references  to  the  Digests  and  Code. 
Among  the  modem  Prraeh  commentators  are 
Ortolan  and  Pasquiere. 

 Livingston's  Code.  Mr,  Edward  Liv- 
ingston, one  of  the  ( ommlssloners  who  pre- 
pared the  I.«uislana  Code,  prepared  and  pre- 
sented to  congress  a  draft  of  a  penal  code 
for  the  United  States,  wliit  li,  thotigh  it  was 
never  adopted.  Is  not  infrequently  referred 
to  in  the  books  as  stating  principles  oC  crim- 
inal law. 

 Mosaic  Code.   The  code  proclaimed 

by  Mo.^es  for  the  government  of  the  Jews,  R 

C. 1491. 

One  of  the  peculiar  characteristics  of  this 
code  is  the  fact  that  whilst  all  that  has  ever 
been  successfully  attempted  in  other  cases 
has  been  to  Change  details  without  revere* 
ing  or  ignoring  the  general  principles  which 
form  the  basis  of  the  previous  law,  that 
which  was  chiefly  done  here  was  the  a.s.ser- 
tion  of  great  and  fundamental  principles  in 
part  contrary  and  in  part  perhaps  entirely 
new  to  the  cnstonis  and  usages  of  the  peo- 
ple. These  principles,  thus  divinely  revealed 
and  sanetioned.  have  given  the  Mosaic  Code 
vast  influence  in  the  subsequent  legislation 
of  other  nations  than  the  Hebrews.  The 
topics  on  which  it  is  most  frequently  re- 
ferred to  as  an  authority  in  our  law  are  those 
of  marriage  and  divorce,  and  questions  of 
affinity,  and  of  the  punishment  of  murder 
and  .seduction.  The  commentaries  of  Mi- 
chaelis  and  of  Winea  are  valuable  aids  to 
Its  study. 

 Ordonnance  de  la  Marine.    A  code  of 

maritime  law  enacted  in  the  reign  of  Louis 

XIV. 

It  was  promulgated  in  16S1,  and  with 

great  completeness  embodied  all  existing 
rules  of  maritime  law,  including  insurance. 
Kent  pronounces  it  a  monument  of  the  wl»' 
dom  of  the  reign  of  Louis,  "far  more  dura- 
ble and  more  glorious  than  all  the  military' 
troidiies  won  by  tlie  valor  of  his  armies." 
Its  compilers  are  unknown.  An  English 
translation  Is  contained  in  the  appendix  to 
Peters'  .-Vdmlralty  Reports,  vol.  1.  The  or- 
dinance lias  been  at  once  illustrated  and 
eclipsed  by  Valln's  commentaries  upon  it. 

 Oleron,  Laws  of.   A  code  of  maritime 

law.  which  takes  Its  name  from  the  island 
of  Oleron. 

Both  the  French  and  the  English  claim 
the  honor  of  having  originated  this  eode. — 

the  former  attrlbiitlnp  Its  compilation  to  the 
command  of  Queen  Eleanor,  Duchess  of  Gui- 
enne,  near  which  province  the  island  of 
Oleron  lies;  the  latter  ascribing  its  promul- 
gation to  her  son.  Richard  T.  The  latter 
monarch,  without  doubt,  caused  it  to  be  im 
proved,  if  he  did  not  originate  it.  and  he 
introduced  it  Into  England.  Some  additions 
were  made  to  it  by  King  John.  It  waa  pro- 
mulgated anew  in  the  reign  of  Henry  III.. 
and  acain  confirmed  in  the  reign  of  Edward 
III.  It  is  most  accessible  to  the  American 
profesalon  In  the  translation  oontalMd  la 
the  appendix  to  the  first  volumo  of  PstsnC 
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Tli6  Pranoli  Tsrston, 

wtth  Clelrac's  rommentary.  is  oontaltif^d  In 
U9  et  Coutuincs  dv  la  Aler.  The  subjects  up- 
on which  it  is  now  valuable  are  much  the 
Mme  M  tbose  of  the  Conaoiato  del  Mare. 

 Ovtrogothte.  Tlie  code  promulgated 

by  Theodorlc,  king  of  the  Ostrogoths,  at 
Rom^A.  D.  500.  It  was  founded  on  the  Ro- 

 Prussian.  AUgpmeincs  Landrecht.  The 

former  lodc  uf  1751  was  not  successful;  but 
the  attempt  to  establish  one  was  resumed  in 
1780.  under  Frederic  IL;  and,  after  long  and 
thorongh  dtecoMloB,  the  pro— nt  code  was 
Anally  promulgated  in  1794.  It  la  known 
also  as  the  "Code  Frederic." 

— — 'Rhodian  Laws.  A  mariUnne  code 
adopted  by  the  people  of  Rhodes,  and  in  force 
amoDK  the  nations  upon  the  Mediterranean 
nine  or  ten  centuries  before  Christ  There 
is  reason  to  suppose  that  the  collection  un- 
der this  title  tn  Vlnnlns  is  qmrious,  and,  if 
ao^  the  code  is  not  eactant.  See  Marsh.  Ins. 
bk.  1.  c  4.  p.  15. 

Theodoslan.  A  code  compiled  by  a 
commission  of  eight,  under  the  diremion  of 
Theodosian  the  Younger.  . 

It  comprises  the  edicts  and  rescripts  of  six- 
teen ^perors,  embracing  a  period  of  one 
Inndred  and  twent7*«lx  years.  It  was  pro- 
mulgated In  the  Eastern  empire  In  438,  and 
quickly  adopted,  also,  in  the  Western  em- 
pire. The  great  modern  expounder  of  this 
code  is  Gothof redus  ( Godef roi ) .  The  results 
of  modem  researches  regarding  this  code  arc 
well  stated  In  the  Foreign  Qnartorly  Re- 
view (volume  9,  p.  374). 

•Twelwt   TiMas.  Laws   of  aaelent 

Rome,  compiled  on  the  basis  of  ttlOBS  Of  So- 
lon and  other  (Ireek  legislators. 

They  first  appeared  in  the  year  of  Rome 
aog,  inscribed  on  ten  plates  of  brass.  In  the 
folfcnrlng  rear,  two  others  were  added,  and 

the  entire  code  bore  the  name  of  the  "Law.'? 
of  the  Twelve  Tables. '  The  principles  they 
eontalned  were  the  germ  of  the  body  of  the 
Roman  law.  and  enter  largely  Into  the  mod- 
em jurisprudence  of  Europe.  See  a  frag- 
ment of  the  law  of  the  Twelve  Tables,  in 
Cooper's  Justinian.  656;  Gibbon's  Rome,  c. 
44. 

 Visigothic.     The    l.i  r    Uoinmii :  now 

known  as  BrevUirum  Alaricianum.  Ordained 
by  Alarte  II.  for  his  Roman  sabjscts,  A.  D. 

 Wisbuy.  Laws  of.  .\  concise  but  com- 
prehensive rode  of  maritinip  law.  established 
bjr  the  "merchants  and  masters  of  the  mag- 
nMeent  Hty  of  Wlsbny." 

The  port  of  Wisbuy,  now  In  ruins,  was 
sitnated  on  the  northwestern  coast  of  Got- 
land, in  the  Baltii  sea.  It  was  the  capital  of 
the  island,  and  the  seat  of  an  extensive  com- 
merce, of  which  the  chief  relic  and  the  most 
siKnifi<ant  record  is  this  code.  It  is  a  moot- 
ed point  whether  this  code  was  derived  from 
tko  fjftws  of  Oleron.  or  that  from  this;  but 
the  similarity  of  the  two  leaves  no  doubt 
that  one  w^as  the  offspring  of  the  other.  It 
was  of  preat  authority  in  the  northern  parts 
Of  Europe.  "Lex  Rhodia  naveUt"  says  Gro- 
tlna.  -pro  jure  gentium  tn  itto  mare  MeMer' 
rtmeo  tif^bat:  tieni  apu4  OalHast  Uoet  Ote- 


ronit,  et  apud  omnes  transrhenanoa,  lepis 
Wisbuensfs:'  De  Jure  Belli,  lib.  2,  c.  3.  It  is 
still  referred  to  on  subjects  of  maritime  law. 
An  English  translation  will  be  toond  in  tbs 
appendix  to  the  first  ▼olnms  of  Fefcers^  Ad* 

miralty  Reports. 

CODEX  (Lat.)  A  volume  or  roll.  The 
Code  of  Justinian. 

CODICIL.  Soms  addition  to,  or  qvallflca- 
tion  of.  a  last  will  and  testament  1  Rsdt 

Wills,  287. 

This  term  Is  derived  from  the  Latin  cod*- 
cilltu,  which  is  a  diminutive  of  codex,  and  in 
strletness  Imports  a  lltUe  code  or  wriUng.— 
a  little  will.  In  the  Roman  civil  law,  codi- 
cil was  defined  as  an  act  which  contains 
dispositions  of  property  In  prospeet  of  death, 
without  the  institution  of  an  heir  or  execu- 
tor. Domat.  Civ.  Law.  pt.  ii.  bk.  iv.  tit.  i.  ft 
1;  Just,  de  Codlc.  art.  i.  i  2.  So,  also,  the 
early  English  writers  upon  wills  define  a 
codldl  In  much  the  same  way.  "A  codicil 
is  a  just  sentence  of  our  will  touching  that 
which  any  would  liave  done  after  their 
death,  without  the  appointing  of  an  exsoa- 
tor."  Swlnb.  Wills,  pt  1.  §    pi.  1. 

COEMPTIO  (Lat.)    In  civil  law.    The  cer 
emony  of  celebrating  marriage  by  solemni- 
ties. 

The  parties  met  and  p;ave  each  other  a 
smb.ll  sum  of  money.  They  then  questioned 
each  othei  in  turn.  The  man  asked  the  wo- 
man if  she  wished  to  be  his  mater-famiUns. 
She  replied  that  she  so  wished.  The  woman 
then  asked  the  man  if  he  wished  to  be  her 
paler-/amijto«.  He  replied  tliat  he  so  wished. 
They  then  Joined  hands;  and  those  were 

lallr^n  niiptials  by  coemptio,    BoeOlins>  Oo* 

euiptio;  Calv.  Lex.;  Taylor. 

COEMPTION.    The  act  of  purchasing'  t}i< 
whole  quantity  of  any  commodity.  Whar- 
ton. 

C  O  B  R  C I O  N.  Constraint;  eompnlston; 

force. 

Direct  or  positive  coercion  takes  place 
when  a  man  is  by  physical  force  compelled 
to  do  an  act  contrary  to  his  wilL  For  ex- 
ample, when  a  man  falls  Into  the  hands  of 

the  enemies  of  his  country,  and  they  com- 
pol  hira.  by  a  Just  fear  of  death,  to  fight 
against  It 

Imrlled  coercion  exists  where  a  person  is 
lepally  under  subjection  to  another,  and  Is 
Indiced.  in  consequence  of  such  subjection, 
to  do  an  act  contrary  to  his  will.  See 
"Duress." 

COEXECUTOR.  One  who  is  executor 
with  one  or  mors  others.  See  "Bixsentor.** 

COFFERER  OF  THE  QUEEN'S  (or 
king's)  household.  In  English  law.  A  prin- 
dpiU  ofllcer  of  the  royal  establishment,  next 
under  the  controller,  who.  in  the  count ini: 
house,  and  elsewhere,  had  a  special  charge 
and  oversight  of  the  other  offlcors,  whose 
waves  he  paid.  Wharton. 

COFRADIA.  The  congregation  or  hroth* 
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COGMOVI  ACTIONEM 


«rliood  altered  Into  br  lerml  penont  for 
the  purpose  of  pertoraOnc  pious  works.  No 
■odet}'  of  this  kind  can  be  lawfully  formed 
without  Uoenie  from  tlie  king  and  tlie  bUhop 
of  the  dioceee. 

COOrTATIONIS  POENAM  NEMO  PATI- 
tur.  No  one  is  punished  for  bis  thoughts. 
Broom.  Leg.  Has.  (Sd  London  Bd.) 

COdNATBS.  In  civil  and  Scotch  law. 
Relation 8  through  femalea.   1  Ifackeld.  CIt. 

Law.  Ul,  Ik'll.  Diet. 

COQNATI.  In  civil  law.  Collalerul  heirs 
through  females;  relations  in  the  line  of 
the  mother.  2  BL  Comm.  236. 

The  term  Is  not  need  In  the  civil  law  as 
It  now  prevails  in  Franco.  In  the  common 
law  it  haa  no  technical  sense;  but  an  a 
word  of  dlsconrse  In  BngUah  it  aignifles. 
gen  orally,  allied  by  blood,  related  In  origin, 
of  tbf  Fanu  family. 

COGNATION,    in  civil  law.  Signifles  gen 
erally  the  kindred  which  exists  between  two 
poiFcnr  who  are  united  bjr  ties  of  blood  or 

family,  or  boiti. 

Civil  cognation  is  that  which  proceeds 
alone  from  the  ties  of  families,  as  the  kin- 
dred between  the  adopted  father  and  the 

adopted  child. 

'  Mixed  cognation  Is  that  which  unites  at 
the  same  time  the  ties  of  blood  and  family. 

as  that  which  exists  h<>tween  brothers  the 
issue  of  Ihc  same  lawful  marriage.  Inst.  3. 
6;  Dig.  38.  10. 

Natural  cognation  is  that  which  la  alojie 
formed  by  ties  of  blood.  Snch  is  the  kindred 
of  fhoso  who  owe  their  origin  to  an  Illicit 
connection,  either  in  relation  to  their  as- 
cendants or  collaterals. 

COONiSANCE.  See  "Cognisance.*' 
COONinO. 

 In  Old  English  Law.  The  acknowl- 
edgment of  a  fine;  the  certlfitate  of  such 
acknowledgment. 

Cognisance  or  Jurisdiction.  Bracton,  fol. 
302b. 

 In  the  Roman  Law.  The  judicial  ex- 
amination or  hearing  of  a  cause.  Plin. 
Rplst.  tU.  S8. 

COONITIONIBUS  MITTENDI8.  An  obso- 
lete writ  requiring:  a  justice  or  other  quail- 
fled  person,  who  has  talten  a  fine  and  neg- 
lects to  certify  It  In  the  court  of  common 

picas,  to  do  so. 

COGNiTIONIS  CAUSAE  (Lat.)  For  the 
purpose  of  ascertaining.  Tn  Scotch  practice. 

A  name  given  to  a  judgment  or  decree  pro- 
nounced by  a  court,  ascertaining  the  amount 
of  a  debt  against  the  estate  of  a  deceased 
landed  proprietor,  on  cause  shown,  or  after 
due  investigation.    Bell.  Diet 

COQNITOII. 

 In  Old  Engllah  Law.  One  who  ac- 
knowledges. 

——In  Roman  Law.  An  adTOcate  or  de- 
fender In  a  private  caiise;  one  who  de- 
fended the  cause  of  a  person  who  was  pres- 
ent Brlssonlna;  Cal^.  Jjou 


COGNIZANCE,  CONUSANCE,  or  COQNt 

sance  (\^:it.  cognilio,  recognition,  knowledge). 
Acknowledgment;  recognition;  Jurisdiction; 
Judicial  power;  hearing  a  matter  Judicially. 

 In  Pleading.  The  answer  of  the  de- 
fendant in  an  action  of  replevin  who  is  not 
entitled  to  the  distress  of  goods  which  are 
the  subject  of  the  action,  acknowledging  the 
taking,  and  Justifying  it  as  having  lieen 
done  by  the  command  of  one  who  is  so  en- 
titled. Lawes,  Fl.  35.  36;  4  Bouv.  InsL 
note  3571.  An  acknowledgment  made  by  the 
deforciant,  in  levying  a  fine,  that  the  lands 
in  question  are  the  right  of  the  complainant. 
2  Sharswood.  BI.  Comm.  .350. 

Cognizance  of  Pleas.  Jurisdiction  of 
causes.  A  privilege  granted  by  the  king  to 
a  city  or  town  to  bold  pleas  within  the  same. 
Termes  de  la  Ley.  It  is  in  frequent  use 
among  the  older  writers  on  English  law  la 
this  latter  sense,  but  is  seldom  used,  if  at  all. 
in  Amei  i"  a,  except  in  it.s  more  general  mean- 
ing. The  universities  of  I'amhridge  and  Ox- 
ford possess  this  franchise.  Willes,  233;  I 
Sid.  108;  11  Esst  543;  1  W.  BI.  454;  10 
Mod.  126;   3  Sharswood,  RI.  Comm.  29S 

 Claim  of  Cognizance  (or  Conusance). 

An  intervention  by  a  third  person,  demand- 
ing judicature  in  the  catise  acrainst  the  plain- 
tiff,  who  has  chosen  to  commence  his  action 
out  of  claimant  s  court.  2  Wila.  40*:  S 
Sharswood.  BI.  Comm.  350.  note. 

It  is  a  question  of  Jurisdiction  between  the 
two  courts  (Fortesqui  .  1"7:  Vlner.  Abr 
588),  and  not  between  the  plaintiff  and  de- 
fmidant  as  in  the  case  of  plea  to  the  Jnrls- 
diction,  and  must  be  demanded  by  the  parlv 
entitled  to  conusance,  or  by  bis  representa- 
tive, and  not  ity  the  defendant  or  hla  attor- 
ney (1  Chit.  PI.  403). 

There  are  three  sorts  of  conusance:  Ten  ere 
pJacita.  which  does  not  oust  another  court  of 
its  Jurisdiction,  but  only  creates  a  concur- 
rent one.  OognUio  ptaeilomfli.  when  tte 
plea  is  commenced  In  one  court,  of  which 
l  onusanco  belonus  to  another.  A  contisance 
of  exclusive  jurisdiction;  as.  that  no  other 
court  shall  hold  plea,  etc.  Hardr.  609;  Bac. 
Abr.  "Courts"  (D>. 

COQNIZEE.  The  party  to  whom  a  fine 
was  levied.  S  BI.  Comm.  S61. 

COGNIZOR.  In  old  conveyancing.  The 
partj  levying  a  fine.  2  BL  Oomm.  S60,  iSL 

COGNOMEN  (Lat)   A  family  name. 

The  prartiomrti  among  the  Romans  distin- 
guished the  person,  the  nomrn  the  gens,  or 
all  the  kindred  descended  from  a  remote 
common  stock  through  males,  while  the  cop- 
nomen  denoted  the  particular  family.  The 
aiiiintitrii  was  added  on  jn  ( mint  of  some  par 
ticular  event  as  a  further  distinction.  Thus, 
tn  the  designation  Pnbllns  Gomellns  Sdplo 
.Afrbanus.  Publlus  is  the  jiraenovicn.  Cot 
nelius  is  the  nomen,  Sciplo  the  coinxomen. 
and  Afrlcanns  the  agnomen.  Vicat.  These 
several  terms  occur  frequently  In  the  Roman 
laws.  See  Cas.  temp.  Hardw.  286;  6  Coke. 
66;  1  TayL  (N.  0.)  148. 

COQNOVI  ACTIONEM  (Lat)  He  baa 


Digitized  by  Google 


COHABIT 


<16S) 


COLLATERAL  KINSMBN 


the  action.   CoifnotHt  alone  is  in  com- 
mon nae  with  the  same  signlllcaace.  I 

 In  Pleading.   A  written  confession  of 

an  action  by  a  defendant,  subecrlbed.  but  not 
aealed.  and  autboilBlBg  tbe  plaintiff  to  sign 
Judgment  and  iame  execution,  usually  for  a 
niin  named. 

It  fs  jrlvpn  aftor  the  action  is  hroiight,  to 
save  expense,  and  differs  from  a  warrant  of 
attorney,  which  la  given  before  the  corn* 
mencement  of  any  acflon,  and  is  under  seal. 
3  Chanc.  Prac.  6li4;  3  Bouv.  Inst.  3229. 

COHABIT.  (Lat.  con  and  habere).  To  live 
together  In  the  same  house,  ettdming  to  he 

"marrle<l.  Thn  word  does  not  Include 
in  its  signiticatlon,  necessarily,  the  oc- 
cupying the  same  bed  (1  Hagg.  Con- 
slat.  144;  4  Paige^  Cb.  (N.  Y.]  425; 
116  U.  8.  65).  though  the  word  is  pop- 
ularly, and  sometimes  in  statutes,  used  in 
thla  latter  sense  (20  Mo.  210;  Bish.  Mar.  & 
TAt.  S  506,  note).  It  does  not  include  mere 
sexual  intercourse,  without  a  habitual  dwell- 
ing together.    36  Ark.  84;  10  Mass.  153. 

To  live  together  In  the  same  house.  Used 
without  reference  to  tbe  relation  of  tbe  par- 
ties to  eaeh  eOier  as  husband  and  wife,  or 
otherwisp  Usfd  of  sisters  or  other  members 
of  the  same  family,  or  of  persons  not  mem- 
bers of  the  same  family,  occupying  tbe  same 
house.  2  Vem,  323;  Bish.  Mar.  ft  Div.  606, 
note. 

COHAEREOE8,orCOHAERE8.  Cobetrs: 

a  term  appllod  to  coparceners  who  consti- 
tute, as  it  were,  but  one  heir  or  body.  Brac- 
t«m,  fols.  7n>,  <7b. 

COHAEREDE8    UNA  PERSONA  CEN- 

sentur,  propter  unitatem  Juris  quod  habent. 
Coheirs  are  deemed  as  one  person,  on  ac- 
count of  the  unity  oi  rl^t  which  they  pos- 

Co.  Lltt.  163. 


COHUAQIUM.  A  tribute  made  by  those 
who  meet  promiscuously  In  a  market  or 

COIF.   A  headdress. 

In  England  there  are  certain  Serjeants  at 
law  who  are  called  anjeaiits  of  the  coif,  from 

the  lawn  coif  they  wear  on  their  heads  un- 
der their  thin  caps  when  they  are  admitted 
to  that  order.  It  was  anciently  worn  as  a 
dlstinguisbing  badge.  Spelman. 

C0JUDICE8  (Lat.)  In  old  English  law. 
Associate  judges  having  equality  of  power 
with  others. 

COLD-WATER  ORDEAL.  The  trial  which 
was  anciently  used  for  the  common  sort  of 
people,  who,  haying  a  cord  tied  about  them 
under  their  arms,  were  cast  into  a  river.  If 
they  sank  to  tbe  bottom  until  they  were 
drawn  up.  which  was  in  a  very  short  time, 
Uien  were  they  held  gniltless;  but  such  as 
did  remain  upon  the  water  were  held  cul- 
pable, being,  as  they  said,  of  the  water  re- 
jected. Wharton. 

C0L1BERTU8.  One  who,  holding  in  free 
socage,  was  obliged  to  do  certain  services  for 


the  lord.  A  middle  class  of  tenants  between 
servile  and  free,  who  held  their  freedom  of 

tenure  on  condition  of  performing  certain 
services.  Said  to  be  tbe  same  as  the  con- 
diHmwt^.  CowelL 

COLLATERAL  (Lat.  eon,  with,  lefift.  the 

side).  That  which  is  by  the  side,  and  not 
the  direct  line;  that  which  is  additional  to 
or  beyond  a  thing. 

COLLATERAL  ACT.  In  Old  practice.  The 

name  "collateral  act"  was  given  to  any  act 
(except  the  payment  of  money)  .for  the  per- 
formance of  which  a  bond,  reoognlianoe,  etc., 

was  given  as  security. 

COLLATERAL  ANCESTORS.  A  phrase 
sometimes  used  to  designate  uncles  and 
aunts,  and  other  a.sconding  collateral  rslft* 
tives,  who  are  not  strictly  ancestors. 

COLLATERAL  ASSURANCE.  That  which 
is  made  over  and  above  the  deed  itaelf. 

COLLATERAL  CONSANGUINtTV.  That 

relationship  which  subsists  between  pOT' 
sons  who  have  the  samo  ancestors,  but  not 
the  same  descendants;  who  do  not  descend 
one  from  tbe  other,    2  Bl.  Comm.  203. 

The  essentia]  fact  of  consanguinity  (com- 
mon ancestral  blood)  Is  the  same  in  lineal 
and  collateral  consanguinity,  but  the  re- 
lationship Is  aside  from  the  direct  line. 
Thus,  father,  son,  and  grandson  are  lineally 
related;  uncle  and  nephew,  collaterally. 

COLLATERAL  DESCENT.  Descent  in  a 
tranavwie  or  ilgsag  line,  <.  e.,  up  through 

the  common  ancestor,  and  then  down  from 
him;  descent  to  collaterals. 

COLLATERAL  ESTOPPEL.  The  collat- 
eral determination  of  a  question  by  a  court 
having  general  Jurisdiction  of  the  subjecL 
See  S6  Vt  2M. 

COLLATERAL  FACTS.  Pacts  not  direct- 
ly connected  with  the  issue  or  matter  in 
dispute.  Such  as  afford  no  reasonable  in- 
ference as  to  the  principal  fhct  OreenL 
Ev.  §  6S. 

COLLATERAL  IMPEACHMENT.  A  term 
frequently  used  in  respect  of  the  conclu- 
siveness of  Judgments,  tbe  general  rule  be- 
ing that  a  Judgment  of  a  court  of  record 
cannot  be  collaterally  impeached,  i.  e.,  in 
an  art  ion  other  than  that  in  which  it  was 
rendered,  except  upon  proof  of  fraud  or 
want  of  jurisdiction. 

COLLATERAL  I88UE.    An  Issue  taken 

upon  some  matter  aside  from  the  general  Is- 
sue In  the  case.  Thus,  for  example,  a  plea 
by  the  criminal  that  he  is  not  the  person  at- 
tainted, when  an  interval  exists  between  at- 
tainder and  execution,  a  plea  In  abatement, 
and  other  such  pleas,  each  raise  a  collateral 
issue.  4  Bl.  Comm.  396.  And  see  4  Bl. 
Comm.  SS8. 

COLLATERAL  KINSMEN.    Those  who 

descend  from  one  and  the  same  common  an- 
cestor, but  not  from  one  another.  Thus, 
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brothers  and  atstera  are  oollstaral  to  each 

other;  the  uncle  and  nephew  are  collateral 
kiusmeu,  and  cousIdb  are  the  same.  All 
kliiaii«ii  are  etthw  "lineal"  or  "oollatenL" 

COLLATKRAL  UMITATION.  A  llmita 
tlon  In  the  conveyance  of  an  estate.  p:iving 
an  Interest  for  a  specified  period,  but  mak- 
ing the  right  of  enjoyment  depend  upon 
■ome  collateral  event,  aa,  an  estate  to  A. 
till  B.  lhall  80  to  Romo.  Farii.  Dower,  163; 
4  Kent,  Comm.  128;  1  Wadib.  Real  Prop. 
215. 

COLLATERAL  SECURITY.  A  sej^ate 
obllsation  attached  to  another  contract  to 

guaranty  Its  performance.  The  transfer  of 
property  or  of  other  contractB  to  insure  the 
performance  of  a  principal  ongageinMit.  K 
Oa.  292:  9  Iowa,  381. 

The  property  or  securities  thus  conveyed 
are  also  called  collateral  securitifs.  1  Pow- 
eU,  Mort«.  393;  2  Powell,  Mortg.  666.  note 
871;  8  Fow^l.  Mortg.  944, 1001. 

COLLATERAL  WARRANTY.  Warranty 

as  to  an  estate  made  by  one  who  was  an- 
cestor to  the  heir  thereof,  either  actually 
or  hy  Implication  of  law.  In  reapeet  to  oth- 
er property,  but  who  ronld  not  have  been 
BO  in  respect  to  the  estate  in  question. 

Warranty  made  Whara  the  heir's  title  to 
the  land  neither  was  nor  could  have  been 
derived  from  the  warranting  ancestor. 
Termes  de  la  L«7;  8  Bl.  Comm.  801;  4  Kent, 
Comm.  469. 

C0LLATERALE8  ET  SOCII.  The  former 
titie  of  masters  in  chancery. 


COLLATIO  BONORUM. 

Bee  '^Oollatton." 


A  coUatiou  of 


COLLATIO  8IGN0RUM.  The  ancient 
mode  of  testing  the  genuineness  of  a  seal, 
bjr  comparing  it  with  another  Icnown  to  be 
genuine.    Bracton,  fols.  888b,  S98b:  Fl^j 

lib.  6.  c.  34.  5  5.  I 

COLLATION.  I 
 In  Civil  Law.  The  bringing  together  | 

of  property  Into  a  common  fund;  hotchpot,  i 
2  BI.  Comm.  517.  Particularly  applied  to 
the  supposed  or  real  tmirn  to  the  mass  of 
the  succession,  which  an  heir  makes  of  the  i 
property  he  received  In  advance  of  his 
share,  or  otherwise,  in  order  fliat  sn>  li  ])roi)- 
erty  may  be  divided  together  with  the  oth- 
er effects  of  the  succession.  GIt.  Gode  La. 
art.  130.^. 

 In   Ecclesiastical   Law.     The  act  by 

which  the  bishop  who  has  the  bestowing  of 
a  benefice  gives  It  to  an  incumbent. 

In  Practice.    The  comparison  of  a  I 
copy  with  its  original,  in  order  to  ascertain ! 
its  correctness  and  conformity.  The  report 
of  the  olBoer  who  made  the  oomparisoii  Is 
also  called  a  oollatlon. 

COLLATION  OF  SEALS.  When,  upon  the 
same  label,  one  seal  was  set  on  the  back 
or  reverse  of  the  other.  Wharton. 

COLU^TION  TO  A  BSNBnCC  (Law  Lat 
ooOofto  heme/Miy,  In 


law.  The  conferring  or  bestowing  of  a  ben- 
efice by  the  bishop,  where  he  has  himself 
the  advowson.  or  right  of  patronage,  and 
which  single  act  of  collation  effects  all  that 
is  done  in  common  case  by  the  acts  of  inrst' 
entatlon  and  Institntton.  8  BL  Comm.  81 
Or,  in  other  words,  the  itresentatlpn  and  in- 
stitution are  one  and  the  sama  acL  and, 
taken  together,  are  called  a  'Vsollatloai."  1 
Bl.  Comm.  391:  1  Wooddeson.  I.ect.  lf>3.  The 
advowson.  in  such  cases,  is  termed  an  "ad- 
▼owflon  ooUatire.'*  8  Bl.  Comm.  88. 

COLLATION E  FACTA  UNI  POST  MOR> 

tem  atterius.  A  writ  directed  to  justices  of 
the  common  pleas,  commanding  them  to  is- 
sue their  writ  to  the  bishop,  for  the  admis- 
sion of  a  clerk  in  the  place  of  another  pre- 
sented by  the  crown,  where  there  had  been 
a  demise  of  the  crown  during  a  suit;  for 
Judgment  once  passed  for  the  king's  cierk, 
and,  he  dying  batOre  admittance,  tha  Ung 
may  bestow  his  presentation  on  another. 

Reg.  Grig.  31. 

COLLATIONE  HEREMITAGII.  In  old 
English  law.  A  writ  whereby  tha  Ung  eoii> 
ferred  the  keeping  of  an  hermitaga  upon  a 

clerk.    Reg.  Orig.  303.  308. 

COLLECTOR.  One  appointed  to  receive 
taxes  or  other  impositions,  as,  collector  of 
taxes,  collector  of  militia  fines,  etc.  A  per> 
son  appointed  by  a  private  person  to  coUeet 
the  credits  dva  bim. 

COLLECTOR  OF  THE  CUgTOMS.  An  of- 
ficer of  the  United  States,  appointed  for  the 
term  of  four  years,  but  removable  at  Ika 
pleasure  of  the  president.  Act  Maj  18,  1880, 
S  1:  3  story,  U.  8.  Laws.  1790. 

The  dntiea  of  a  collector  of  tiio  enatoms 
are  to  receive  the  entries  of  all  ships  or 
vessels,  and  of  the  goods,  wares,  and  mer- 
chandise Imported  in  them,  estimate  the 
amount  of  duties  payable  thereapon.  and 
receive  all  moneys  paid  for  dntiea.  Act 
March  8,  1779,  |  81;  1  Story,  V.  8.  Lawa.- 
590. 

COLLEGA.  In  the  civil  law.  A  colleague; 
an  associate;  one  having  tha  aaaa  power 
with  another,  qui  9Unt  efutdem  potettati*. 

Dig.  .^0.  16.  173. 

C0LLEGATARIU8  (LaL;  Eng.  colegato- 
ry).  In  the  dvll  law.  A  oolegatee.  InsL 
8.  80.  8. 

COLLEGE.  An  organized  collection  or  as- 
semblage of  persons;  a  civil  corporation,  so- 
ciety, or  company,  baTlng.  in  general,  aome 

literary  object 

The  assemblage  pf  the  cardinals  at  Rome 
Is  called  a  "college."  The  body  of  presiden- 
tial electors  is  called  the  "electoral  college," 
although  the  whole  body  never  come  to- 
gether. 

An  educational  institution  of  the  highest 

cl 


COLLIQIA.  The  goUd  of  a  tnda. 

COLLEQIALiTBR.  In  I 
tty.  8  Kant.  Oonm.  898. 
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COLLEGIATE  CHURCH.  In  English  ec- 
ilesiastical  law.  A  church  built  and  en- 
dowed for  ft  society  or  body  corporate  of  a 
de«n  or  other  i»re8tdent,  and  secular  priests, 
as  canons  or  prebendaries  in  the  said  church, 
such  as  the  churches  of  Westminster,  Wind- 
sor, sad  others.  Gowell. 

COLLEGIUM  (Lat.  voUigtrt,  to  collect). 
In  civil  law.  A  society  or  assemblage  of 
those  of  the  same  ranl{  or  honor;  an  army; 
a  (  ompany.  in  popular  phrase;  the  Whole  or> 
der  of  bishops.   Du  Cange. 

CoUegium  iUiettum  Is  one  which  abased 
its  right,  or  assembled  for  any  other  pur- 
IKJse  than  that  expressed  in  Its  charter. 

Collegium  licilitm  is  an  assemblage  or  so- 
ciety of  men  united  for  some  useful  purpose 
or  business,  with  power  to  act  Itke  a  single 
individual. 

All  collegia  were  iUicita  which  were  not 
ordained  by  a  decree  of  the  senate  or  of  the 
emperor.  2  Kent,  Comm.  269. 

COLLEGIUM  ADMIRALITATIS.  The  col- 
lege or  society  of  the  admiralty.  See  a  de- 
scriptloD  in  Looc.  de  Jur.  Mar.  lib.  1.  c.  S. 

COLLEGIUM  EST  SOCIETAS  PLURIUM 
corporum  simul  habitantlum.  A  college  is 
a  society  of  several  persons  dwelling  to- 
gether. ;ienli.  Cent  Cas.  229. 

COLLIGENDUM  BONA  DEFUNCTL  See 

«  "Ad  Colli^cndun).  etc." 

COLLISION.  In  maritime  law.  The  act 
of  ships  or  vessels  striking  together,  or  of 
"HP  vessd  running  against  or  foal  of  an- 
other. 

As  ordinarily  assd,  it  includes  'Wslon" 

tq.  V.) 

COLLISTRIGIUM.   The  pillory. 

COLLITIQANT.  A  Utlgaat. 

COLLOBIUM.  A  hood  or  covering  for 
the  shoulders,  formerly  worn  by  eerjeants  at 
law.  Spelinao. 

COLLOCATION.  In  French  law.  The  act 

by  which  the  creditors  of  an  estate  are  ar- 
ranged in  the  order  in  which  they  are  to  be 
paid  according  to  law. 

The  order  in  which  the  creditors  are 
placed  is  also  called  collocation.  2  Low.  (U. 
8.)  9.  139. 

COLLOQUIUM.  In  actions  for  libel  or 
slander,  the  averment  that  the  language 
in  question  was  puMished  or  uttered  of  and 
concerning  the  plaintiff.  It  is,  however,  fre- 
quently used  in  practice  to  denote  boUi  tiie 
inducement  (q  i  )  and  the  colloquium  prop- 
er.   Towns.  Libel  &  Slander.  9  323. 

It  Is  to  be  distinguished  from  "innuen- 
do." which  Is  an  explanation  by  reference 
to  that  which  has  been  already  sufficiently 
explained,  and  cannot  extend  the  meaning 
of  words  unless  there  be  something  before 
averred,  to  which  the  Innaendo  may  refer. 
5  Johns.  (N.  Y.)  220. 

COLLUSION.  An  agreement  between  two 
or  more  persons  to  defraud  a  person  of  his 


rights  by  the  forms  of  law.  or  to  obtain  an 
object  forbidden  by  law. 

The  act  of  married  jiersons  in  procuring 
a  divorce  by  mtitusi  consent,  whether  by  the 

preconcerted  coninilssion.  by  one.  of  a  matri- 
monial offense,  or  by  failure,  In  pursuance 
of  agreement,  to  defend  divorce  proceedings. 
It  Is  distinguished  from  "connivance."  which 
is  the  al>etting  by  a  spouse  of  a  matrimonial 
ofTciisc  in  order  to  procure  a  divorce  there- 
for, but  without  previous  agreement  as  to  its 
commission.  Nelson.  Div.  ft  Sep.  I  500. 

COLLYBI8TA.  In  the  civil  law.  A  money 
changer. 

COLLYBUM.  In  the  (  ivil  law  Exchange, 
cambium.  Grotius  de  Jure  Belli,  lib.  2.  c. 
12.  S  3.  par.  4. 

COLNE,  or  CONE.   In  Saxon  and  old  Hhig- 

lish  law.  An  account  or  calculation.  1 
Reeve.  Hist.  Eng.  I^w,  284.  note. 

COLONIAL  LAWS.  The  laws  of  a  colony. 
 In  the  United  States.    The  term  is 

used  to  designate  the  body  of  law  In  force 
in  the  colonies  of  America  at  the  time  of 
tiie  commencmnent  of  our  independence, 
which  was.  in  general,  the  common  law  of 
England,  with  such  modifications  as  the 
colonial  experience  had  Introduced.  The 
colonial  law  is  thus  a  transition  state, 
through  which  oar  present  law  is  derived 
from  the  English  mninion  law. 

 In  England.   The  term  "colonial  law" 

is  used  with  reference  to  the  present  colo- 
nies of  that  realm. 

COLONUS  (I.at.)  In  civil  law.  A  free- 
man of  inferior  ranli,  corresponding  with 
the  Saxon  eeorl,  and  the  German  rural 

slaves. 

COLONY.  A  union  of  citlsens  or  subjects 
who  have  left  their  country  to  people  an- 
other, and  remain  subject  to  the  mother- 
country.   3  Wash.  C.  C.  (U.  S.)  287. 

The  country  occupied  by  the  oolonists. 

A  colony  differs  from  a  possession  or  a 
dependency. 

COLOR.  In  plcaiiing.  An  apparent  but 
icKally  insufficient  ground  of  action  admit- 
ted to  subsist  in  the  opposite  party  by  the 
pleading  of  one  of  the  parties  to  an  action. 
8  Sharswood,  Bl.  Comm.  309;  4  Barn.  &  C. 
547;  1  Moore  ft  P.  307.  To  give  color  is 
to  give  the  plaintiff  credit  for  having  an 
apparent  or  prima  facie  right  of  action,  in- 
•lependent  of  the  matter  introduced  to  de- 
stroy it.  in  order  to  introiliiic  new  inatfer 
In  avoidance  of  the  declaration.  It  was  nec- 
essary that  all  pleadings  in  confession  and 
avoidance  should  give  color.  See  3  Shars- 
wood. Bl.  Cnnini.  .ioy.  note;  1  Chit.  PI.  531. 

Express  color  is  a  feigned  matter,  pleaded 
by  the  defendant,  from  which  the  plaintiff 
Reems  to  have  a  good  cause,  whereas  he  has 
in  truth  only  an  appearance  or  color  of 
cause.  Bac.  Abr.  "Trespass"  (14);  1  Chit.  Pi. 
530.  It  wa.s  not  allowed  In  the  plaintiff  to 
traverse  the  colorable  right  thus  given,  and 
It  thus  became  necessary  to  answer  the 
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plea  on  which  tbe  defendut  Intended  to 

rely. 

Implied  color  is  that  Vlildl  nriees  from 
the  nature  of  the  defense,  as  where  the  de- 
fente  oonalsts  «f  matter  of  law,  the  facta  be- 
ing admitforl,  but  their  legal  sufficiency  do 
nied.  by  matters  alleged  in  the  plea.  1 
Chit.  Pi.  6S8;  Steph.  PI.  206. 

By  Klvlng  color,  the  defendant  could  re- 
inovp  the  decision  of  the  case  from  before 
a  Jury,  and  introduce  matter  In  a  special 
plea»  which  would  otherwise  oblige  him  to 
I>lead  the  general  Issue.   3  Bl.  Comm.  309. 

The  coI(i;uM>'  ri^ht  must  be  plaii.sihlc.  or 
afford  a  supposititious  right,  such  as  might 
induce  an  unlearned  person  to  Imagine  It 
sufRclent.  and  yet  It  must  be  in  lepal  .strict- 
ness inadequate  to  defeat  the  defendant's 
title  as  sliown  in  the  plea.  Comyn.  Dig. 
"Pleading;"  Kellw.  1036:  1  Chit.  PI.  631; 
4  Dane.  Abr.  552:  Archb.  PI.  211. 

COLOR  OF  OFFICE  (  Lat.  volon:  officii). 
A  pretense  of  official  right  to  do  an  act  made 
bgr  one  who  has  no  such  right.  9  East.  364. 
It  Implies  an  illegal  claim  of  authority  to 
do  an  act  by  virtue  of  one's  office  (  23  Wend. 
(N.  Y.J  606;  1  N.  T.  366;  16  N.  Y.  439.  442). 
and  la  dlMnffaiated  from  by  'Mrtoo  of  of- 
flee."  Implying  Unrftd  power  (4  N.  Y.  ITS). 

COLOR  OF  TITLE.  That  which  In  ap- 
pearance ia  title,  but  in  reality  is  no  title. 
18  How.  (U.  8.)  50;  56  Mich.  337. 

.\nythlng  in  writing  connected  with  the 
title  which  serves  to  define  the  extent  of 
the  claim.  70  Oa.  84)9. 

A  deed  Told  on  its  face  is  not  color 
of  title.  27  Minn.  449;  2  Pet.  (U.  S.) 
241;  7  Wend.  ( N.  Y.)  162.  But  see.  con- 
tra, 34  Ala.  136  :  68  Iowa.  607.  But  de- 
fects In  the  execution  (112  N.  C.  223  :  27 
111.  224).  or  lack  of  title  In  the  grantor 
(63  N.  Y.  287;  71  lU.  38).  will  not  impair 
.llie  efleet  of  a  deed  to  give  color  of  title. 

COLORABLE  ALTERATION.  An  altera- 
tion made  only  for  the  purpose  of  avadlng 
the  law, — of  copyright,  for  instance. 

COLORABLE  IMITATION.  As  appllpd  tn 
trademark  {q.  v.),  colorable  imitation  is 
such  a  close  or  ingenious  Imitation  as  to 
be  calculated  to  deceive  ordinary  persona. 
Ia  R.  6  H.  L..  at  page  Bit. 

COLORABLE  PLEADING.  The  practice 
of  giving  color  In  pleading.  8  Reevo.  Oat 

Eng.  Law,  438. 

COLORE  OFFICII.   Color  of  office. 

COLPINDACH.  In  old  Scotch  law.  A 
young  beast  or  cow.  of  the  age  of  one  or 
two  years:  in  later  times  called  a  '*oow- 
dach,"  or  "quoyach." 

81wne  says  it  is  an  Irish  word,  and  prop- 
erly algnlflea  '^loot  followar." 

C0MBAR0NE8.  In  old  English  law.  Fel- 
low barons;  fellow  citizens.  The  dtiiens 
or  freemen  of  the  Cinque  Ports,  being  an- 
ciently called  "barons;"    the    term  "com- 


barones"  is  used  in  this  sense  in  a  grant  ]  (ynes. 


of  Henry  III.  to  the  barona  of  the  port  ef 

Fevreshani.  Cowell. 

COMBAT.  The  form  of  a  forcible  en- 
counter between  two  or  more  peraona  or 
bodies  of  men;  an  engagement  or  battle;  a 

duel. 

COMBATERRAE.  A  vaUey  or  piece  of 
low  gronnd  between  two  Ulla,  Ktnnott  Far. 
Ant 

COMBINATION. 

 In  Criminal  Law.  ▲  union  of  men  for 

tbe  purpose  of  violating  the  law:  a  con- 
spiracy (q.  V.) 

 In  Patent  Law.  A  union  of  different 

elements.  ▲  potent  may  ba  tahmi  oat  toit 
a  new  combination  of  existing  *ftf^lnff  8 
Mason  ( U.  S.)  112. 

C0MBU8TI0.  In  old  EngUsh  law.  The 
punMhment  of  bomlng. 

COMBUtTIO  DOMORUM.  Araoo.  4  BL 

Comm.  873. 

COMBU8TIO  PECUNIAE  (I^w  Lat.)  In 
old  English  law.  The  burning  (that  is. 
melting)  of  money;  the  old  way  of  trying 
mixed  and  corrupt  money,  l)y  molting  it 
down  upon  payments  into  the  exchequer. 
CowelL 

COMES  (Lat  comes,  a  companion).  An 
earl;  a  oompanlon,  attendant,  or  fUlower. 

COMINUB.  Bsadto-hand;  In  panonal  eon- 
tact. 

C0MITA8  (Lat)  Courtesy;  comity;  an 
indulgence  or  favor  granted  another  na^on. 
as  a  mere  matter  of  Indttlgenea,  wlthont  any 

claim  of  right  made. 

COMITATU  C0MMI880.  A  writ  or  com- 
mission, whereby  a  sheriff  is  authorised  to 
enter  upon  the  charges  of  a  county.  Re^ 

Grig.  295. 

COMITATU  ET  CASTRO  C0MMIS80.  A 
writ  1^  which  the  charge  a  county,  to- 
t^othor  with  the  keeping  9t  a  CastlS^  la  OOBI^ 

mitted  to  the  sheriff. 

COMITATU8  (Lat.  from  comes).  A  county; 
a  shire;  the  portion  of  the  country  under 
tbe  governm^kt  Of  a  00m€9  or  OOttttt.  1  BL 
Comm.  116. 

An  earldom.  Barls  and  counts  were  orig- 
inally the  samo  as  the  eomitatet,  1  Ld. 
Raym.  13. 

Tha  county  oonrfc,  of  gntt  dignity 
the  Saxona.  1  Spanceb  Bq.  Jur.  4S,  M. 

C0MITE8.  Persons  who  are  attached  to 
a  public  minister.  As  to  their  privileges, 
see  1  DalL  (Pa.)  117;  Baldw.  (U.  S.)  240. 
See  "Ambassador." 

C0MITE8  PALEY8.  Counts  or  earls  pala- 
tine; those  who  had  tha  government  of  a 
county  palatlna.  Bnclott.  tol.  llSbu  OIkar 
copies  of  Braelon  liava  It  eowHai  nrtw 
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COMITIA  (Lat.)  Tho  pubUc  assemblies  of 
th«  Roraaii  people,  at  which  all  the  most 

important  Imsinpss  of  tho  stale  was  trans- 
actecj.  iiHiiiiiing.  in  some  cases,  even  the 
trial  of  iHisons  charged  with  the  eommle- 
sion  ot  crime.  Anthon.  Rom.  Ant.  51.  The 
votes  of  all  eltlxens  were  equal  In  the  comi- 
tiae.   1  Kent,  Comm.  518. 

.  Comltia  Calata.  A  session  of  the  coml- 
tia  euriata  for  the  purposes  of  adrogation, 
th«  confirmation  of  wills,  and  the  adoption 
by  an  heir  of  the  sacred  rites  which  fol- 
lowed the  itilicritance. 

,  Comitia  Centuria,  or  ComitJa  Majora. 

An  assemblage  of  the  people  -voting  by  cen- 
turies. The  people  acting  in  this  form  elect- 
ed their  own  officer.s.  and  exercised  an  ex- 
tensive jurisdiction  for  the  trial  Of  erfmes 
Anthon.  Bom.  AnL  62. 

-Comitia  Curtata.  An  assemblage  of 
the  populvs  (the  original  burgesses)  by 
tribes.  In  these  assemblies  no  one  of  the 
plebt  could  vote.  They  were  held  for  the 
purpose  of  confirming  matters  acted  on  by 
the  senate,  for  electing  certain  high  officers, 
and  for  canrTinff  out  certain  rellgloaa  ob- 
servances. 

 Comitia  Tributa.  Assembttes  to  create 

certain  Inferior  magistrates,  elect  priests, 
make  laws,  and  hold  trials.  Their  power 
was  inrrf'as.>(i  very  materially  sobMQUently 
to  their  first  creation,  and  the  range  of  sub- 
Jeets  acted  on  became  much  more  extensive 
than  at  first.  Anthon.  Rom.  Ant  62:  1 
Kent.  Comm.  518. 

COMITIS8A.  In  old  English  law.  A 
cottnteas;  an  earl'a  wife.  Towns.  PU  149. 

COMITIVA  (Law  Lat.  from  comet,  q.  v.) 
la  old  JSngUah  Jaw.  The  dignity  and  of- 
flee  of  a  cornea  (oonnt  or  earl);  the  same 
with  what  was  afterwards  called  coatttanw. 

Spelman. 

Used  in  the  Register,  in  the  sense  of 
wmitaiua,  a  train,  suite,  following,  attend- 
ance, or  household.    Reg.  Orig.  23.  24. 

COMITY.  Courtesy;  a  disposition  to  ac- 
commodate. 

Courts  of  Justice  in  one  state  will,  out  of 
comity,  enforce  tte  laws  of  another  state, 
when  by  surh  enforcement  they  will  not 
violate  their  own  laws,  or  inflict  an  injury 
on  some  one  of  their  own  dtlaena;  as,  for 
example,  the  discharge  of  a  debtor  under 
the  Insolvent  laws  of  one  state  will  be  re- 
sppi  ted  in  another  state,  where  there  Is  a 
reciprocity  in  this  respect. 

COMMANDERY,  or  COMiMANDRY  (Lat. 
prveo^oHa).  In  Bngllsb  law.  An  estab- 
Hshmont  belonging  to  the  priory  of  St.  John 
of  .Jerusalem,  consisting  usually  of  a  man- 
or, or  f  hief  messuage,  with  lands  and  tene- 
ments appertaining  thereto,  under  the  gov- 
ernment of  an  ofRcer  called  a  "commander." 
who  received  a  part  of  the  income  thence 
arising  for  hts  own  use,  and  accounted  for 
the  rest  Cowell;  TOrmea  de  la  Ley. 

C0MMANDITAIRE8.  Special  partners; 
Pjutnera  en  oommandUe.    See  'Xiomman- 


COMMANDITE.  In  French  law.  A  part- 
nership in  which  some  furnish  money,  and 
others  furnish  their  skill  and  labor  in  place 
of  capital.  A  special  or  limited  partner- 
ship. 

Those  who  enif);irk  capital  in  such  a  part- 
nership are  bound  only  to  the  extent  of  the 
capital  80  invested.  Ouyot,  Rep.  Univ. 

COMMANDMENT. 

 In  Practice.   An  act  of  authority,  as 

of  a  magl.strate  or  Judge,  in  committing  a 
person  to  prison.  Cowell. 

 In  Old  Criminal  Law.  The  art  or  of- 
fense of  one  who  commands  another  to 
transgress  the  law,  or  do  anything  contrary 
to  law,  as  theft,  murder,  or  the  like.  Brac- 
ton.  fols.  138.  139;  Tmnea  de  la  Ley;  St 
Westminster  I.  c.  14.  Particularly  applied 
to  the  act  of  an  accessory  before  the  fact.  In 
inciting,  procuring,  setting  on.  or  stirring  up 
another  to  do  the  fact  or  act.   2  Inst.  128. 

COMMARCHIO.  A  boundary,  or  border; 

a  common  boundary. 

COMMENDA. 

 In  French   Law.    The  delivery  ot  a 

benefice  to  one  who  cannot  hold  the  legal 
title,  to  keep  and  manage  It  for  a  time  lim- 
ited, and  render  an  account  Of  the  proceeds. 
Guyot,  Rep.  Univ. 

 In  Mercantile  Law.   An  association  in 

which  the  management  of  the  property  Taa 
Intmated  to  Individuals.  Troobat.  Um. 
Partn.  a  S.  §  27. 

COMMENDA  EST  FACULTAS  RECIPI- 
endi  et  retinendi  beneficium  contra  Jus  posi- 
tivum  a  auprema  poteelate.  A  commendam 
Is  the  power  of  receiving  and  retaining  a 
benefice  contrary  to  positive  law,  by  supreme 
authority.  Moore.  90S. 

COMMENDAM. 

—in  Eccleelaaticai  taw.  The  appoint- 
ment of  a  suitable  cflerk  to  bold  a  void  or 

vacant  benefice  or  church  living  until  a  reg- 
ular pastor  be  appointed.  Hob.  144;  Latch, 
236. 

in  Louisiana.  A  apecies  of  limited 

partnership. 

It  is  formed  by  a  contract,  by  which  one 
person  or  partnership  agrees  to  furnish  an- 
other person  or  partnership  a  certain 
amount,  either  in  property  or  money,  to  be 
employed  by  the  person  or  partnership  to 
whom  It  Is  furnished.  In  his  or  their  own 
name  or  firm,  on  condition  of  receiving  a 
share  In  the  profits  In  tiie  proportion  deter- 
mined by  the  contract,  and  of  being  liable 
to  losses  and  expenses  to  the  amount  fur- 
nished, and  no  more.  Civ.  Code  La.  arL 
2810.  A  similar  partnership  exists  in 
France.  Code  de  Comm.  88,  38:  SIrey.  12. 
pt.  2.  p.  2:',  Tie  who  makes  this  contract 
Is  called,  in  respect  to  those  to  whom  he 
makea  tte  advance  of  capital,  a  partner 
in  commendam.  Civ.  Code  La.  art  Mil. 

COMMENDATIO.  Tn  the  civil  law.  Com- 
mendation: prais<\  tiiat  recommendation  of 
his  wares  hy  a  seller  WhIch  dOCS  not  Und 
him  as  a  warranty. 
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COMMENDATION.  In  feudal  law.  Com- 
mendation was  where  an  owner  of  land 
placed  himself  and  his  land  under  the  pro- 
tection of  a  lord,  so  as  to  constitute  him- 
self his  vassal  or  feudal  tenant.  Commen- 
dation, and  the  grant  of  beneflcia  or  feuds, 
were  the  two  principal  modes  by  which  the 
feudal  system  was  established.  See  1  Stubbs, 
Const  Hist.  153. 

COMMENDATORY.  He  who  holds  a 
church  living  or  preferment  in  commendam. 
Rapalje  &  I>. 

COMMENDATORY  LETTERS.  Letters 
written  by  one  bishop  to  another  on  behalf 
of  any  of  the  clergy,  or  others  of  his  dio- 
cese traveling  thither,  that  they  may  be  re- 
ceived among  the  faithful,  or  that  the  clerk 
may  be  promoted,  or  necessaries  adminis- 
tered to  others,  etc.  Wharton. 

COMMENDATUS.  In  feudal  law.  One 
who,  by  voluntary  homage,  put  himself  un- 
der the  protection  of  a  superior  lord.  Cow- 
ell;  Spelman.  ' 

COMMENDATORS.    In  ecclesiastical  law. 
Secular  persons  upon  whom  ecclesiastical ; 
benefices  are  bestowed.    So  called  because 
they  are  commended  and  intrusted  to  their 
oversight.   They  are  merely  trustees. 

COMMERCE.  The  various  agreements 
which  have  for  their  object  facilitating  the 
exchange  of  the  products  of  the  earth  or  the 
Industry  of  man,  with  an  intent  to  realize  a 
profit.  Pardessus,  Dr.  Com.  note  1.  Any 
reciprocal  agreements  between  two  persons, 
by  which  one  delivers  to  the  other  a  thing, 
which  the  latter  accepts,  and  for  which  he 
pays  a  consideration.  If  the  consideration 
be  money,  it  Is  called  a  "sale;"  if  any  other 
thing  than  money,  it  is  called  "exchange" 
or  "barter."  Domat.  Dr.  Pub.  llv.  1,  tit.  7, 
9  1,  note  2. 

Congress  has  power,  by  the  constitution, 
to  regulate  commerce  with  foreign  nations 
and  among  the  several  states,  and  with  the 
Indian  tribes.  1  Kent.  Comm.  431;  Story, 
Const.  §  1052  et  seq.  The  sense  in  which 
the  word  "commerce"  is  used  in  the  consti- 
tution seems  not  only  to  include  traffic,  but 
intercourse  and  navigation  (Story,  Const.  8 
10JJ7:  9  Wheat.  [U.  S.l  190.  191.  215.  229: 
12  Wheat.  fU.  S.]  419;  102  U.  S.  691;  4 
BisB.  (U.  S.]  156;  31  Iowa.  187),  but  only 
such  intercourse  as  consists  in  trade  or  traf- 
fic (1  Stew,  ft  P.  [Ala.]  327). 

COMMERCIA  BELLI.  Compacts  entered 
Into  l)y  belligerent  nations  to  secure  a  tem- 
porary and  limited  peace.  1  Kent.  Comm. 
159. 

Contracts  made  between  citizens  of  hos- 
tile nations  in  time  of  war.  1  Kent,  Comm. 
104. 

COMMERCIAL  LAW.  A  phrase  employed 
to  denote  those  branches  of  the  law  which 
relate  to  the  rights  of  property  and  rela- 
tions of  persons  engaged  in  commerce. 

This  term  denotes  more  than  the  phrase 
"maritime  law,"  which  is  sometimes  used 


as  synonymous,  but  which  more  strictly  re- 
lates to  shipping  and  its  Incidents.  See 
"Law  Merchant." 

COMMERCIAL     PAPER.      Bills,  notes, 
checks,  etc.;  negotiable  instruments. 

COMMERCIUM  ( LaL)  In  the  civil  law. 
Commerce;  business;  trade:  dealings  in  the 
way  of  purchase  and  sale;  a  contract.  Dig. 
49.  15.  16. 

The  right  to  purchase  or  sell.    Inst.  3. 
20.  2. 

COMMERCIUM  JURE  GENTIUM  COM- 
mune  esse  debet,  et  non  in  monopolium  et 
privatum  paucorum  quaestum  converten- 
dum.  Commerce,  by  the  law  of  nations, 
ought  to  be  common,  and  not  to  be  con 
verted  into  a  monopoly  and  the  private  gain 
of  a  few.    Coke,  3d  Inst.  181.  In  marg. 

COMMINALTY  (Law  Fr.)  The  common- 
alty or  the  people.    St.  Westminster  I.  \.  pr. 

COMMINATORIUM  (from  commonari.  to 
threaten).  In  old  practice.  A  clause  some- 
times added  at  the  end  of  writs,  admouiKh- 
ing  the  sheriff  to  be  faithful  in  executing 
them.    Bracton.  fol.  398. 

COMMISE.    In  old  French  law.  Forfeit 
ure;  the  forfeiture  of  a  flef;  the  penalty 
attached  to  the    ingratitude  of  a  vassal. 
Guyot,  Inst.  Feud.  c.  12. 

COMMISSARIA  LEX.  A  principle  of  the 
Roman  law  relative  to  the  forfeiture  of  con- 
tracts. It  was  not  unusual  to  restrict  a 
sale  upon  credit,  by  a  clause  in  the  agree- 
ment that  if  the  buyer  should  fail  to  make 
due  payment  the  seller  might  rescind  the 
sale.  In  the  meantime,  however,  the  proi>- 
erty  was  the  buyer's,  and  at  his  risk.  A 
debtor  and  his  pledgee  might  also  agrw 
that,  if  the  debtor  did  not  pay  at  thf  day 
fixed,  the  pledge  should  become  the  absolute 
property  of  the  creditor.  2  Kent.  Comm. 
583.  This  was  abolished  by  law  of  Con- 
stantine.    Code.  8.  35.  3. 

COMMISSARY. 

 In   Military  Law.    An  officer  whost* 

principal  duties  are  to  supply  an  army,  or 
some  portion  thereof,  with  provisions. 

 In  English  Ecclesiastical  Law.   A  title 

formerly  applied  to  an  officer  who  exercised 
spiritual  jurisdiction  in  distant  places  of  the 
bishop's  diocese;  being  specially  ordained 
for  the  purpose  of  supplying  the  bishops 
jurisdiction  and  office  in  the  outplaces  of  his 
diocese,  or  else  in  such  places  as  were  pe- 
culiar to  the  bishop,  and  exempted  from  the 
jurisdiction  of  the  archdeacon.  Termes  de  la 
Ley;  Cowell;  Lyndewode.  Prov.  c.  I. 

COMMISSARY  COURT.  In  Scotch  law. 
A  court  of  general  ecclesiastical  jurisdic- 
tion. It  was  held  before  four  commission 
ers,  appointed  by  the  crown  from  among  the 
faculty  of  advocates.  It  had  a  double  juris- 
diction: First,  that  exercised  within  a  cer- 
tain district;  second,  another,  universal,  by 
which  it  reviewed  the  sentences  of  inferior 
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commiasionerB,  and  confirmed  the  testa- 
ments sf  those  dying  abroad,  or  dying  in 
the  country  without  having  an  establiHhed 
doTniclle.  Bell.  Diet.  It  has  been  abrogat- 
ed, its  jurisdif'tion  in  matters  of  'onfirma- 
tion  being  given  to  tbe  sheriff,  and  the  Ju- 
risdiction ss  to  marrisse  and  divorce  to  the 
court  of  session.  Fatsrson.  Comp.  See  4 
Geo.  IV.  c.  47;  1  Wm.  IV.  c.  69;  6  &  7  Wm. 
IV.  c.  41:  18  *  14  Vict  c  S6. 

COMMISSION  (Lat.  eommimio;  from  oom- 
mittere,  to  intrust  to). 

An  iindertalEln«r  without  reward  to  do  | 
something  for  another,  with  respect  to  a 
thins  bailed.    Rutherforth.  Inst.  105.  I 

A  body  of  persons  authorized  to  act  in  a ' 
certain  matter.    5  Barn.  &  C.  850. 

The  act  of  perpetratInK  an  offense.  An 
instrument  is.sucd  by  a  court  of  juHticc,  or 
otber  competent  tribunal,  to  authorize  a  per- 
son to  take  depositions,  or  do  any  other  act 
by  authority  of  such  court  or  tribunal,  is 
called  a  "commission."  For  a  form  of  a 
commission  to  taite  depositions,  see  Gresl.  | 
Eq.  Ev.  72. 

Letters  patent  granted  by  the  government, , 
lin<ler  the  public  .seal.  lo  a  [(erson  appointed' 
to  an  office,  giving  him  authority  to  perform 
the  duties  of  his  olllce.  Tiie  commission  Is 
not  thf  appointment,  but  only  ovlrlonre  of  it. 
and.  a.s  mmn  as  it  is  si^nod  and  si'ak'd,  vests 
the  ofTlce  in  the  appointee.    1  Cranch  (U. 
8.)  137;  2  Nott  ft  McC.  (S.  C.)  367:  1  Mc 
Oord  (S.  C.)  23S.  288.   See  1  Pet.  (U.  8.) 
194:   2  Sumn.  (U.  S.)  299:  8  Conn.  109:  1 
Pa.  St.  297;  2  Const  (S.  C.)  696;  2  Tyler 
(VL)  235. 

In  Common  taw.     A  sum  allowed, 
nsnally  a  certain  per  cent,  upon  the  value  of  I 
the  proporty  involved,  as  ronipensatinn  to  a 
servant  or  agent  for  services  performed,  i 
See  *'CommiBsiona"  | 

 Of  Array.    This  commission  issued  to 

send  into  every  county  officers  to  muster  or 
set  In  military  order  the  Inhabitants.  The 
Introduction  of  commissions  of  lieutenancy, 
which  contained,  in  .sul)stance.  the  samei 
powers  as  these  commissions,  superseded  I 
them.    2  Steph.  Comm.  (7th  Ed.)  582.  ' 

Of  Assize.  In  HInKlish  practice.  A 
commission  which  tnrrncrly  issued  from  the 
king,  appointing  certain  persons  as  commis- 
sioners or  Judges  of  assise  to  hold  the  as- 
sizes in  association  with  discreet  knights 
during  those  years  in  which  the  justices  in 
eyre  did  not  come. 

Other  commissions  were  added  to  this, 
which  has  finally  fallen  Into  complete  dis- 
use. See  "Ooarts  of  Assise  and  NM  Prl- 
us." 

 Of  Bankrupt.  A  commission  or  au- 
thority formerly  granted  by  the  lord  chan- ' 
cellor  to  such  discreet  persons  as  he  should 
thinit  proper,  to  examine  the  banknipt  In  all 
matters  relating  to  his  trade  and  effects,  and 
to  perform  Tarlons  oOier  Important  duties 
connected  with  bankruptcy  matters.  These 
persons  were  thence  called  "commissioners 
of  baakmptcy,"  and  had  in  most  respects 
the  powers  and  privileges  of  judges  In  their 
own  courts;  but  regularly  constituted  courts 


and  judges  in  bankruptcy  have  now  supers 
seded  such  commissions  and  commissioners. 

Brown. 

 Of  Chsritable  Uses.   This  commission 

issues  out  of  chancery  to  the  hisliop  and 
others,  where  lands  given  to  charitable  uses 
are  misemployed,  or  there  Is  any  fraud  or 
dispute  concerning  them,  to  inquire  of  and 
redress  the  same.  etc.  4.'}  Kliz.  c.  4.  Whar^ 
ton. 

Of  Delegates.  When  any  sentence  was 
given  In  any  ecclesiastical  cause  by  the 

archbishop,  this  commission,  undor  the 
great  seal,  was  directed  to  certain  persons, 
usually  lords,  bishops,  and  judges  of  the  law, 
to  sit  and  hear  an  appeal  of  the  same  to  the 
king,  In  the  court  of  chancery;  but  latterly 
the  judicial  committee  of  the  privy  council 
has  supplied  the  place  of  this. commission. 
Brown. 

 Of  tunacy.  A  writ  issued  out  of  chan- 
cery, or  such  court  as  may  have  jurisdi<  tion 
of  the  case,  directed  to  a  proper  officer,  to  in- 
quire Whether  a  person  named  therein  is  a 
lunatic  or  not   1  Bouv.  Inst,  note  888  et  seq. 

 Of  Partition.  Formerly  a  partition  was 

fected  in  England  by  issuing  a  commission 
to  commissioners,  to  divide  the  property, 
and.  (m  their  return  coming  in.  the  parties 
were  ordered  to  execute  mutual  conveyances 
to  carry  out  the  division.  Haynes.  Bq.  163. 
Similar  commissions  are  still  issued  In  some 
of  the  states.    See  "Partition," 

 Of  Rebellion.    In  English  law.    A  writ 

formerly  issued  out  of  chancery  to  compel  an 
attendance.   It  was  abolished  by  the  order 

of  August  S.  T^41 

 Of  Review.    In  English  ecclesiastical 

law.  A  commission  formerly  sometimes 
granted  in  extraordinary  cases,  to  revise  the 
sentence  of  the  court  of  delegates.  3  Bl. 
Comm.  67.  Now  out  of"  use:  the  privy  coun- 
cil being  substituted  for  the  court  df  dele- 
gates, as  the  great  court  of  appeal  In  all  ec- 
clesiastical causes.    3  Steph.  Comm.  432. 

Of  the  Peace.  In  English  law.  .\  com- 
mission from  the  crown,  appointing  certain 
persons  therein  named.  Jointly  and  several- 
ly, to  keep  the  peace,  etc.  Justices  of  the 
peace  are  always  appointed  by  special  com- 
mission under  the  great  seal,  tht*  form  of 
which  was  settled  by  all  the  judges.  A.  D. 
1590,  and  continues  with  little  alteration  to 
this  day.  1  Bl.  Comm.  351 1  3  Steph.  Comm. 

39.  40. 

 Of    Treaty    with    Foreign  Princes. 

I.<eagueB  and  arrangements  made  between 

states  and  kingdoms,  by  their  ambassadors 
and  ministers,  for  the  mutual  arlvantage  of 
the  kingdoms  in  alliance  Wliarton, 

Of  Unlivery.  In  an  action  in  the  Eng- 
lish admiralty  division,  where  It  Is  necessary 
to  have  the  cargo  In  a  ship  unladen  in  order 
to  have  it  appraised,  a  commission  of  unliv- 
ery is  issued  and  executed  by  the  marshal. 
WlUiams  ft  B.  Adm.  Jur.  233. 

-—To  Take  Answers  In  6quity.  When  a 
defendant  in  a  suit  lived  more  than  twenty 
miles  from  London,  there  might  have  been  a 
commission'  granted  to  take  bis  answer  in 
the  country,  where  the  commissioners  ad- 
ministered to  him  the  usual  oath,  and  then 
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the  answer  being  sealed  up.  either  one  of  the 
<  ommissioners  carried  it  u[)  to  court  or  it 
was  Bent  by  a  mesftenger,  who  swore  that 
he  received  it  from  one  of  the  commVseioih 
ore,  and  th:it  th<'  same  had  not  lifcn  opened 
or  altered  since  lie  received  it.  I  Jut  latterly 
such  an  answer  might  be  sworn  in  the  coun- 
try before  any  solicitor  of  the  court  who  has 
been  appointed  a  commissioner  to  adminis- 
ter oaths  in  chancery.  The  present  answer 
in  chancery,  and  at  common  law,  is  a  mere 
affldaTlt,  and  is  not  a  pleading.  It  la  awom 
anywhere  before  a  solicitor  who  la  a  com- 
missioner to  administer  oaths.  Brown. 

COMMISSION  DAY.  In  BnsUsh  pracUce. 
The  openlns  day  of  tb«  anliea.  Wlurton. 

COMMIMION  MERCHANT.  A  faetor 
(tf.  V.) 

COMMISSION  DEL  CRKDCRI.  8eo  Del 

Credere  Commission." 

COMMISSIONER  OF  PATENTS.  Ttie 
title  glTm  by  taw  to  the  head  of  tho  patent 

ofBce  bureau. 

COMMISSIONERS  OF  BAIL.  Officers  ap 
pointed  by  some  courts  to  take  recognizances 

Of  tMii  m  dvu 


COMMISSIONERS  OF  BANKRUPT.  In 

English  law.  Commissioners  appointed  un- 
der the  great  seal,  and  whose  duties  are  to 
take  i»ro()f  of  the  petitioning  creditor's  debt, 
the  trading  and  act  of  banliruptcy,  to  ex- 
amine the  taankmpt  in  all  mattera  relating 
to  his  trade  and  effects,  assign  his  property 
to  assignees,  and  to  perform  various  other 
important  duties  connected  with  bankrupt- 
cy matters.  1  Bl.  Comm.  480-486;  Bd«i, 
Bankr.  Law,  79,  et  passim. 

These  commi.'^sioners  now  compose  per- 
manent courts  of  banltruptcy.  St  1  A  2  Wm. 
IV.  c.  6«;  5  A  6  Wm.  IV.  a  29,  S  21;  5  A  6 
Vict.  c.  122:  2  steph.  Comm.  IM,  SOO;  t 
Steph.  Coram.  425.  42n. 

COMMISSIONERS  OF  HIQHWAYS.  Offl- 
(9ni  having  certain  powers  and  dntlea  oon- 

cernlnp  the  highways  within  the  llmitB  of 
their  jurisdiction.  They  are  usually  three 
in  number.  In  some  of  the  states  they  are 
county  officers,  and  their  Jurisdiction  is  co- 
extensive with  the  county.  In  others,  as  in 
New  York,  Michigan,  Illinois,  and  Wiscon- 
sin, they  are  town  or  township  officers. 
They  have  power  to  estaMlsii,  alter,  sad  va- 
'  at(  hip:hwayH,  and  it  is  their  dXity  tO  CSnse 
them  to  be  kept  in  repair. 

COMMISSIONERS  OF  SEWERS. 

In  English  Law.   A  conrt  of  record  of 

special  jurisdiction  in  England. 

It  is  a  temporary  tribunal,  erected  by  vir- 
tue of  a  commission  under  tho  great  seal, 
which  formerly  was  granted  pro  re  nata  at 
the  pleasure  of  the  crown,  but  now  at  the 
discretion  and  nomination  of  the  lord  chan- 
cellor, lord  treasurer,  and  chief  Justices, 
pnnmant  to  the  statnte  of  sewers.  SI  Hen. 
VIII.  c.  ,1.  ItH  jurisrlirtioii  is'^to  overlcnk 
the  repairs  of  the  banks  and  walls  of  the 
seacoaat  and  navigable  rtven  and  the 


streams  communicating  therewith,  and  Is 
confined  to  such  county  or  particular  dis- 
trict as  the  commission  simll  expreaslj 
name.   The  eommlsedoners  may  take  order 

for  the  removal  of  any  annoyances,  or  the 
safeguard  and  conservation  of  the  sewers 
within  their  commission,  either  according  to 
the  laws  and  customs  of  Romney  Marsti,  or 
otherwise,  at  their  own  discretion.  Tbry 
are  also  to  assess  and  collect  taxes  for  such 
repairs  and  for  the  expenses  of  the  commis- 
sion. They  may  proceed  with  the  aid  of 
a  jurv  or  upon  their  own  view.  Consult  7 
Anne,'  c.  10;  4  A  5  Vict  c.  45;  11  &  12  Vict, 
c.  60;  18  A  19  Vict  c  120;  :!  &  4  Wm.  IV 
cc.  10.  19-22;  3  BI.  OoDUn.  73,  74;  Cmbb, 
Hist.  Eng.  Law,  469. 

 In   American    Law.  Commissioners 

have  been  appointed  for  the  purpose  of  reg- 
ulating the  flow  of  water  in  streams.  Tb/eUr 
duties  are  discharged  in  the  different  states 
by  county  courts,  county  commissioners,  etc. 

COMMISSIONS.   In  practice.  Compensa 
tlon  allowed  to  agents,  factors,  executors, 
tni steps,  receivers,  and  other  persons  who 
mauage  the  affairs  of  others,  in  recompense 
for  their  aarvioee. 

COMMITMENT.  In  practice.  The  war* 
rant  or  order  by  which  a  court  or  magle> 
trate  directs  a  mlnlflterlal  oAeer  to  teke  a 

person  to  prison.   See  1  Mete.  (Mass.)  504. 

The  act  of  sending  a  person  to  prison  tagr 
means  of  an^  a  warrant  or  order.  S  N.  H. 

204. 

COMMITTEE.  A  person  or  body  of  per- 
sons to  whom  a  matter  Is  committed  for  su- 
perintendence, action,  or  recommendation. 

 In  Leglalation.  One  or  more  mem- 
bers of  a  legtslative  body,  to  whom  la  ape- 
cially  referred  some  matter  before  that 
body,  in  order  that  they  may  investigate  and 
examine  into  it,  and  report  to  thoae  who 
delegated  this  authority  to  them. 

 In  Practice.    A  guardian  appointed  to 

take  charge  of  the  person  or  estate  of  one 
who  has  been  found  to  be  non  compos. 

COMMITTITUR  PIECE.  In  BngUah  law. 
An  inabnunent  in  writing,  on  papo'  or  paNh- 

ment.  which  charges  a  person  already  In 
prison,  in  execution  at  the  suit  of  the  per- 
son who  arrested  him. 

COMMIXTION.  In  civil  law.  A  term  used 
to  signify  the  act  by  which  goods  are  mixed 
together. 

The  commlxtion  of  liquids  la  ealled  "con- 
fusion" (9.  v.).  and  that  of  aoilds  a  "mix- 
ture." Lec  Blm.  <§  870,  871;  Stoty.  Balim. 
S  40;  1  Bout.  Inst  note  608. 

COMMODATE.  In  Scotch  law.  A  loan 
for  use.  Ersk.  Inst  bk.  3,  tit  1.  fi  20;  1 
Bell,  Comm.  885. 

COMMODATI  ACTIO  (Lat)  See  **Aetlo 

Commodatio."  etc. 

COMMODATO.  In  Spanish  law.  A  OOO- 
tract  hy  which  one  person  lends  graiultons- 

ly  to  another  some  object  not  consumab!'^ 
to  be  restored  to  tiim  in  kind  at  a  givea 
pertod. 
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COMMODATUM.  A  Bpedes  of  ballm«iit. 

by  which  onf»  of  tho  parties  binds  himself  to 
return  to  the  other  certain  personal  chattels 
which  the  latter  delivers  to  him  to  be  used 
by  him  without  reward;  loaa  for  use.  Story, 
Ballm.f281.  SM*Wlmeiit" 

COMMODUM  EX  INJURIA  SUA  NON 
habere  debet.  No  man  ought  to  derive  any 
benefit  of  his  own  wrong.  Jenk.  Cent.  Cas. 
161;  Finch,  Law,  bk.  1,  c.  3,  note  62.  ' 

COMMON.  As  an  adjectlTe.— owned  by 

several;  usual;  habitual.  As  a  noun, — an  in- 
corporeal hereditament,  which  consists  in 
a  priMt  which  one  man  has  in  connection 
with  one  or  more  others  in  the  land  of  an- 
other. 12  Serg.  A  R.  (Pa,)  82;  10  Wend. 
(N.  Y.)  647;  11  Johns.  (N.  Y.)  498;  16 
Johns.  (N.  Y.)  14.  30;  10  Pick.  (Mass.)  364; 
S  Kent.  Comm.  408. 

 Common  of  Estovers.    The  liberty  of 

taking  necessary  wood,  for  the  use  of  furni- 1 
ture  of  a  house  or  farm,  from  another  man's ' 
estate.   This  right  is  inseparably  attached  | 
to  the  hotise  or  farm,  and  is  not  apportion-  { 
able.    If,  therf^fore,  a  farm  entitled  to  es- j 
tovers  he  divided  by  the  act  of  the  party  > 
among  several  tenants,  neither  of  them  can 
take  estovers,  and  the  right  is  extinguished. 
2  Bi.  Comm.  34;  Plowd.  381;  10  Wend.  (N. 
Y.)  639:  1  Barb.  (N.  Y. )  ^>02.    It  is  to  be 
distinguished  from   the   right  to  estovers 
which  a  tenant  for  life  has  in  the  estate 
which  he  occupies.    Seo  "Estovers  " 

 Common  of  Pasture.  The  riKtit  of  feed- 
ing one's  beasts  on  another's  land.  It  is 
either  appendant,  appurtenant  because  of 


▼Icinage.  or  In  grosa 

-Common  of  Piscary. 


The  liberty  of 


fislling  in  another  man's  water.  2  Bl.  Comm. 
34.  Sea  "Fldiery. " 

 Common  of  Shack.  The  right  of  per- 
sons occTjpying  lands  lying  together  in  the 
same  cnninion  field  to  turn  out  their  cattle 
after  harvest  to  feed  promiscuously  in  that 
field.  Wharton;  2  Staph.  Comm.  6;  1  Bam. 
A  Aid.  710. 

Common  of  Turbary.  The  liberty  of 
dining  turf  in  another  inan's  ground.  Com- 
mon of  turbary  can  only  be  appendant  or 
appurtenant  to  a  house,  not  to  lands,  be- 
cause turves  are  to  be  spent  in  the  house. 
4  Coke.  37;  3  Atk.  189;  Nov.  145;  7  East.  127. 

 Common  Appendant.   A  right  annexed 

to  the  possession  of  land,  by  which  the  owner 
thereof  is  entitled  to  feed  his  beasts  on  the 
wastes  of  the  manor.  It  can  only  he  claimed 
by  prescription,  so  that  it  cannot  be  pleaded 
by  way  of  custom.  1  Rolle,  Abr.  896;  6 
Coke.  59. 

—Common  Appurtenant.  This  differs 
from  common  appendant  In  the  following  par- 
ticulars, vis.:  It  may  be  claimed  by  grant  or 
prescription,  whereas  common  appendant 
can  only  arise  from  prescription;  it  does  not 
arlsp  from  any  connection  of  tenure,  nor  is 
It  confined  to  arabl»^  land  but  may  be 
claimed  as  annexed  to  any  kind  of  land;  it 
may  be  not  only  for  beasts  usually  com* 
monable.  such  as  horses,  oxen,  and  sheep, 
but  likewise  for  goats,  swine,  etc.;  it  may  be 
MTwed  from  the  land  to  which  It  la  appur^ 


tenant;  it  may  be  commenced  by  grant;  and 

an  uninterrupted  usage  for  twenty  years  is 
evidence  of  a  grant.  In  most  other  respects, 
commons  appendant  and  appurtenant  agree. 
2  Qreenl.  Cruise,  Dig.  »:  Bouv.  Inst,  note 
1650;  80  Eng.  Law  ft  Eq.  176;  15  Bast.  108. 

 Common  Because  of  Vicinage.  The 

right  which  the  inhabitants  of  two  or  mure 
contiguous  townships  or  villas  have  of  inter- 
commoning  with  each  other.  It  ought  to  be 
claimed  l)y  prescription,  and  can  only  be 
used  by  cattle  levant  and  comhanl  upon  the 
lands  to  which  the  right  is  annexed,  and 
cannot  exist  except  between  adjoining  town- 
ships, where  there  Is  no  intermediate  land. 
Co.  Litt.  122a;  4  Coke,  38a:  7  Coke.  5;  10 
Q.  B.  581.  389,  604;  19  Q.  B.  680;  18  Barb. 
(N.  Y.)  523. 

It  is.  Indeed,  only  a  permissive  right.  In- 
tended to  excuse  what,  in  strictness,  is  a 
trespass  in  lK>th.  and  to  prevent  a  multiplic- 
ity of  suits,  and  therefore  either  township 
may  Inclose  and  bar  out  the  other,  though 
they  have  intercommoned  time  out  of  mind. 
2  Bl.  Comm.  33;  Co.  Litt  ISa;  Bracton,  fol. 

222. 

Dr.  Wooddeson  obsenres  that  Blaekstone's 

account  of  common  pur  cattse  rfe  vicinage  Is 
not  properly  a  definition,  but  rather  a  '!e- 
Bcriptive  example  or  illustration,  there  be- 
ing other  occasions  when  the  excuse  for 
trespass  may  be  used.   S  Wooddeson,  Lect.  50. 

 Common  in  Gross.  A  right  of  common 

which  must  be  claimed  by  deed  or  prescrip- 
tion. It  haa  no  relation  to  land,  but  is  an- 
nexed to  a  man's  person,  and  may  be  for 
a  certain  or  an  indefinite  number  of  cattle. 
It  lannnt  lie  aliened  so  as  to  ^ive  the  en- 
tire right  to  several  persons  to  be  enjoyed 
by  each  in  severalty.  And  where  it  comes 
to  several  persons  by  operation  of  law,  as 
by  descents,  it  is  incapable  of  division 
among  them,  and  must  be  enjoyed  Jointly. 
Common  appurtenant  for  a  limited  number 
of  cattle  may  be  granted  over,  and  by  such 
grant  becomes  common  In  gross.  Co.  Litt. 
122a.  164a;  5  Taunt.  244;  16  Johns.  (N.  Y.) 
30:  2  BI.  Comm.  34. 

See,  generaly,  Vinor,  Abr.;  Bac.  Abr.; 
Comsm,  Dig.;  2  Sharswood,  Bl.  Comm.  34  et 
seQ.;  2  Washb.  Real  Prop.  4. 

COMMON  ASSURANCES.  Deeds  which 
make  safe  or  assure  to  a  man  the  title  to 
his  estate,  whether  they  are  deeds  of  con- 
veyance, or  to  charge  or  discharge. 

COMMON  BAIL.  Fictitious  sureties  en- 
tered in  the  proper  ofllce  of  the  court.  See 

"Rail." 

COMMON  BAR.  In  pleading.  A  plea  to 
compel  the  plaintiff  to  assign  the  particular 
place  where  the  trespass  has  been  commit- 
ted. Steph.  PI.  256.  It  Is  sometimes  called 
a  "blank  bar." 

COMMON  BARRATRY.  See  "Barratry." 

COMMON  BARRETOR.  In  criminal  law. 

One  who  frequently  excites  and  stirs  up 
suits  and  quarrels,  either  at  law  or  other- 
wise. See  **Barratry." 
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COMMON  BENCH.  The  ancient  name  foi 
the  court  of  common  pleas. 

COMMON  CARRIERS.  Such  as  carry 
goods  for  hire  indifferently  for  all  persons. 

The  definition  includes  carriers  by  land 
and  water. 

One  who  plies  between  certain  termini, 
and  openly  professes  to  carry  for  hire  the 
goods  of  all  such  persons  as  may  choose  to 
employ  him.    Redf.  Carr.  1. 

One  undertaking  to  carry  for  hire  the 
goods  of  all  persons  indifferently.  3  Wend. 
(N.  V.)  21  N.  J.  I^w.  372. 

"The  test  (of  whether  one  is  a  common 
carrier)  is  not  whether  he  is  carrying  as  a 
public  eniploynicnt,  or  whether  he  carries 
to  a  fixed  place,  but  whether  he  holds  out, 
either  expressly  or  by  a  course  of  conduct, 
that  he  will  carry  for  hire,  so  long  as  he 
has  room,  the  goods  of  all  persons,  indif- 
ferently, who  send  him  goods  to  bo  carried." 
L.  R.  1  r.  P.  in.  423. 

 Common  Carriers  of  Passengers.  Such 

as  carry  persons  tor  hire,  and  are  bound  to 
carry  all  who  offer.  19  Wend.  (N.  Y.)  239; 
10  N.  H.  486;  15  111.  472:  2  Sumn.  (U.  S.) 
221 ;  3  Brod.  &  B.  54;  9  Price.  408. 

COMMON  CHASE  (l..aw  Fr.  cohiom  churr). 
In  old  English  law.  A  place  where  the  right 
of  hunting  wild  animals  {touts  beasts  chace- 
nblcn)  was  common  to  all  (n  tnnl:«/nitM). 
Y.  B.  P.  10  Rdw.  III.  28. 

COMMON  COUNCIL.  The  more  numerous 
house  of  the  municipal  legislative  assembly 
in  some  American  cities. 

The  English  parliament  is  the  common 
council  of  the  whole  realm. 

COMMON  COUNTS.  Certain  general 
counts,  not  founded  on  any  special  contract, 
which  are  introduced  in  a  declaration  for 
the  purpose  of  preventing  a  defeat  of  a  just 
right  by  the  accidental  variance  of  the  evi- 
dence. 

These  are.  in  an  action  of  assumpsit, 
counts  founded  on  express  or  implied  prom- 
ises to  i)ay  money  in  consideration  of  a 
precedent  debt,  and  are  of  four  descriptions, 
— the  inrJebitnl us  assumpsit,  the  quantum 
meruit,  flw  quant nm  valebant,  and  the  ac- 
count slated. 

COMMON  DAY  (Law  Lat.  dies  ronimunis). 
In  obi  Rnglinh  practice.  An  ordinary  day 
in  <oiirt  *St.  l-'i  Rich.  II.  st.  1.  c.  17).  such 
as  ortahis  MU  haeJis  ( the  octave  of  St. 
Michael),  quiufh'na  PasrhO''  (the  quinzime  of 
East*  t  I.  etc.  (St.  51  Hen.  III.  sts.  2.  3: 
Cowell:  Termes  de  la  Ley). 

COMMON  DEBTOR.  In  Scotch  law.  A 
d«'l)i«n  whow  cfTci  ls  have  been  arrested  by 
several  creditors.  In  regard  to  these  cred- 
it<»rs.  hp  Is  their  common  debtor,  and  by 
thiH  term  is  distinguished  in  the  proceed- 
ings that  take  place  in  the  competition. 
Bell.  Di.  t. 

COMMON  DRUNKARD.  See  "Drunkard." 
COMMON  ERROR  (  Lat.  communis  error) . 


An  error  for  which  there  are  many  prec- 
edents. "Common  error  goeth  for  a  law." 
Finch.  lALW.  bk.  1.  c.  3.  No.  54. 

COMMON  FINE  (Law  l^&t.  finis  communis). 
In  old  English  law.  A  certain  sum  of  mon- 
ey which  the  residents  In  a  leet  paid  to  the 
lord  of  the  leet.  otherwise  called  head  silver, 
cert  money  {q.  v.).  or  certum  letae.  Termes 
de  la  1^7 ;  Cowell.  A  sum  of  money  paid 
by  the  inhabitants  of  a  manor  to  their  lord, 
towards  the  charge  of  holding  a  court  leet. 
Bailey.    See  "Leet" 

A  fine  or  amercement  imposed  upon  a 
county  at  large.  Bracton,  fol.  36b;  St  West- 
minster I.-c.  18;  Fleta.  lib.  3.  c.  14.  i  9: 
2  Inst  197. 

COMMON  FISHERY.  A  fishery  to  which 
all  persons  have  a  right,  such  as  the  cod 
flsheries  off  Newfoundland.  A  "common  fish- 
ery" is  different  from  a  "common  of  fish- 
iM-y,"  which  is  the  right  to  fish  In  another's 
pond.  pool,  or  river.    See  "Fishery." 

COMMON  HALL.  A  court  in  the  city  of 
London,  at  which  all  the  citizens,  or  such 
as  are  free  of  the  city,  have  a  right  to  at- 
tend. Wharton. 

COMMON  HIGHWAY.  By  this  term  is 
meant  a  road  to  be  used  by  the  community 
at  large  for  any  purpose  of  transit  or  trafflc. 
Hammond.  N.  P.  239.    See  "Highway." 

COMMON  INFORMER.  One  who,  without 
being  specially  required  by  law  or  by  vir- 
tue of  his  office,  gives  information  of  crimes, 
offenses,  or  misdemeanors  which  have  been 
committed,  in  order  to  prosecute  the  ofTend- 
er;  a  prosecutor. 

COMMON  INTENT.  The  natural  sense 
given  to  words. 

It  is  the  rule  that  when  words  are  used 
which  will  l>ear  a  natural  sense  and  an  arti- 
ficial one.  or  one  to  be  made  out  by  argu- 
ment and  inference,  the  natural  sense  shall 
prevail.  It  Is  simply  a  rule  of  construction, 
and  not  of  addition.  Common  intent  cannot 
add  to  a  sentence  words  which  have  been 
omitted.  2  H.  Bl.  .'"iSO.  In  pleading,  cer- 
tainty is  required;  but  certainty  to  a  com- 
mon intent  Is  sufficient, — that  is,  what  up- 
on a  reasonable  construction,  may  be  called 
certain,  without  recurring  to  possible  facts. 
Co.  Litt.  203a;  Doug.  163.    See  "Certainty." 

COMMON  JURY,  An  ordinary  petit  jur>'. 
as  distinguished  from  a  special  or  struck 
jury. 

COMMON  LAW.  That  system  of  law  or 
form  of  the  science  of  jurisprudence  which 
has  prevailed  in  England  and  In  the  United 
States  of  America,  in  contradistinction  to 
other  great  systems,  such  as  the  Roman  or 
civil  law. 

As  distinguished  from  statute  law,  those 
principles,  usages,  and  rules  of  action  ap- 
plicable to  the  government  and  security  of 
persons  and  of  property,  which  do  not  rest 
for  their  authority  upon  any  express  and 
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porittre  declaratton  of  the  will  of  ttae  legis- 
iKtarc.  1  Kent.  OonmL  492 

The  body  of  nilM  and  remedies  adminis- 
tered br  courts  of  law,  tadmlcally  so  called, 
in  rontradlatlnction  to  those  of  equity,  and 
to  the  canon  law.    3  Pet.  (U.  S.)  446. 

The  law  of  any  country,  to  denote  that 
which  is  common  to  tbe  whole  country,  in 
fontradlstlnction  to  laws  and  customs  of  lo- 
cal appM  cation. 

As  used  in  tlie  United  States,  it  includes 
batii  th«  unwritten  law  of  Bngland  and  the 
statutes  passed  before  the  settlement  of  the 
United  States,  y  Pet.  (U.  S.)  241;  18  Wis. 
147. 

The  common  law  is  not  fixed  in  its  scope, 
but  develops  new  principles  by  analogy  as 
new  coBdlttona  arlae.  42  Ala.  697. 

COMMON-LAW  PROCEDURE  ACTS. 
Three  acta  of  parliament,  passed  in  the 
years  1852,  1854,  and  1860,  respectively,  for 

the  amendment  of  the  proi  rilui  *'  In  the  com- 
mon-law courts.  The  common-law  procedure 
set  of  1852  ts  8t  IS  ft  1«  Vict  e.  7«,  that  of 

1854.  St.  17  &  18  Vict.  c.  125.  and  that  of 

18<>n.  St.  23  &  24  Vict.  c.  12G.    Mozley  &  W. 

COMMON  LAWYER.  A  lawyer  learned 
in  the  common  law. 

COMMON  LEARNING.  Familiar  law  or 
doetriac.  Dyer,  STb^  SS. 

COMMON  NUiftANCE.  One  which  aflscte 
the  public  in  general,  and  not  merely  some 
particular  person.  1  Hawk.  P.  C.  197.  See 
*^iiiauiea.** 

COMMON  OPINION  18  GOOD  AUTHOR- 
ity  In  law.  Ca  Utt.  18<a;  8  Barb.  Ch.  (N. 

Y  »  528.  577. 

COMMON  PLEA8.  The  name  of  a  court 
hftTlBir  Jnilsdlctlon  cenorally  of  clTll  ao- 
ttoan. 

8nch  pleas  or  actions  as  are  brought  by 
private  person.'!  agalnnt  privato  persons,  or 
1^  Hm  government,  when  the  cause  of  action 
is  of  a  eiril  nature.  In  Bngland,  whenoo 
we  derived  this  phrase,  common  pleas  are 
so  called  to  distinguish  them  from  pleas  of 
the  crown. 

COMMON  RECOVERY.  A  Judgment  re- 

f<>vered  in  a  fictitious  suit,  brought  against 
the  tenant  of  the  freehold,  in  consequence 
of  a  defauft  fliade  by  the  person  who  is  last 
vouched  to  warranty  in  the  suit,  which  re- 
covery, being  a  supposed  adjudication  of  the 
right,  binds  all  pcrsonp.  and  vests  a  free 
and  absolute  fee  simple  in  the  recoveror. 

A  connBOn  recovery  Is  a  kind  <rf  oonvey- 
ance.  and  Is  resort od  to  when  the  object  is 
to  create  an  absolute  bar  of  estates  tail,  and 
of  the  remainders  and  reversions  expectant 
cn  tb»'  df'termination  of  such  estates.  2  Bl. 
t'omni.  5^1  ThoTiKh  it  has  been  used  In 
sdUH'  of  the  states,  this  form  of  convfyanoe 
is  nearly  obsolete,  easier  and  less  expensive 
■Mdfls  of  nuddng  cAnveyances,  which  have 
tka  same  effect,  having  been  substituted.  2 
Boirr.  InsL  notes  2092.  2096;  7  N.  H.  9;  9 
fW^  A  R.  (Pia.)  390;  t  Rawle  (Fa.)  IW; 


4  Yeatsa  (Fa.)  41S:  i  Whart  (Pa.)  161:  6 
Mass.  828. 

COMMON  SANS  NOMBRE.  Common  with- 
out number,  that  is,  without  limit  as  to  the 
number  of  cattle  which  may  be  turned  on; 

otherwise  <alled  "common  without  stint." 
Bracton,  foKs.  53b,  222b;  2  Steph.  Comm.  6, 
7:  2  Bl.  Comm.  34;  3  BL  Comm.  288;  1 
Crabb,  Real  Prop.  869. 

COMMON    SCHOOLS.    Schools   for  gen 
eral  elemeuiary  inutruclion,  free  to  all  the 
public.  8  Kent,  Comm.  195-808. 

COMMON  MOLD.  One  who.  by  the  pitic* 

tice  of  frequent  SOOldlng.  distnrhs  the  neli^' 
borhood.    Bish.  (Mm.  Law,  §  147. 

The  offense  of  being  a  common  aoold  is 
cognizable  at  common  law.  It  is  a  partieu- 
lar  form  of  nuisance,  and  was  punishable 
by  the  diukiiiK  stool  at  common  law,  in 
place  of  which  punishment  fine  and  impris- 
onment are  substituted  in  the  United  Statea 
12  Serg.  &  R.  (Pa.)  220;  3  Cranch.  C.  C. 
(U.  S.)  »]20.  See  1  Term  R.  748;  6  Mod.  11; 
4  Rog.  (.\.  V.)  90;  1  RosB.  Crimea,  808; 
Rose.  Grim.  £v.  666. 

COMMON  SEAL.  The  seal  of  a  corpora- 
tion. 

It  was  an  ancient  and  technical  rule  of 
the  common  law  that  a  corporation  could 
not  manifest  its  intentions  by  any  personal 
act  or  oral  discourse,  and  that  it  spoke  and 
acted  only  by  its  common  seal.  4  Kent, 
Ck>mm.  888.  Tills  is  said  to  be  no  longer 
law  in  the  United  States.  7  Cranch  (U.  S.) 
299;  9  Paige,  Ch.  (N.  Y.)  188;  21  Vt.  343; 
1^1  .Miss.  408;  1  Smith  (Ind.)  98;  8  6a.  108; 
2  Kent,  Gonun.  289. 

COMMON  SERJEANT,  A  judicial  officer 
of  the  city  of  L<ondon.  who  aidis  the  recorder 
in  dlspoalaf  of  the  criminal  bnalneas  of  the 
Old  'Bailey  Sessiona  Holthoose. 

COMMON,  TENANTS  IN.  See  "Tenant" 

<M>MMON  TRAVERSE.  See  "Traverse.*' 

COMMON  VOUCHEE.    In  common  recov- 
eries, the  person  who  is  vouched  to  war 
ranty.   In  this  fictitious  proceeding,  the  cri- 
er of  the  court  usually  perfbrma  the  ofBce 

of  a  common  vouchee.    8  Bl.  Gomm.  868  ;  8 

Bouv.  Inst,  note  2093. 

COMMON  WEAL.    The  public  good. 

COMMONABLE.  Fntifb-d  to  common. 
Commonable  beastH  arc  cither  beasts  of  the 
plow,  an  horses  and  o.xcn,  or  such  as  manure 
the  land,  as  kine  and  sheep.  Boasts  not 
<  ommmiftble  are  awine.  inaAa,  and  the  like. 
Co.  Utt  182a;  8  Bl.  Comm.  88. 

COMMONAOE.  In  old  eonveyaaelng.  The 
right  of  common.  See  "Common." 

COMMON  A  tTY.  The  common  people  of 
England,  as  dlstlnsnished  from  the  Uns  and 

nobles. 

The  bod7  of  a  aoclety  or  oorporatlOB,  as 
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dIatinsulBhpd  from  the  officers.  1  Per.  & 
D.  S43.  Charters  ot  incorporation  of  the 
Tarlous  tradeanan't  wocMtm,  etc.,  te  Bng^ 

land  are  usually  granted  to  the  master,  war- 
dens, and  commonalty  of  such  corporation. 

COMMONANCE,orCOMMUNANCE.  Tlie 
commoners,  or  tenants  and  InhaUtaati*  wbo 

have  the  right  of  conunon  or  oonunonini^  In 

open  field.  Cowell. 

COMMONER.  Ooe  possessing  a  right  of 
common. 

COMMONS.  Those  snblectB  of  tiie  Eng- 
lish nation  who  ar<«  not  noblemnn.  They 
are  represented  in  parliament  by  the  house 
ot  comnionB. 

COM  MONTY.  In  Seoteli  law.  Land  pos- 

sessed  in  common  by  different  proprietors, 
or  by  those  having  acquired  rifl^ta  of  servi- 
fade.  Bell.  Diet:  M  Bag.  Law  *  Bq.  20. 

COMMON  WEALTH.  A  free  atale  or  re- 
public having  a  repuUlcan  form  ot  goTem- 

ment. 

The  English  nation  during  the  time  of 
Cromwell  was  called  a  commonwealth,  it 
Is  the  legal  title  of  the  atatee  of  Kentncky, 

Massachusetts.  Pennsylvania,  and  Virginia. 

Used  sometimes  as  denoting  the  public; 
the  common  welfare  of  the  people. 

COMMORANCY.  The  dwcllinj;  in  any 
place  as  an  inhabitant,  which  consists  in 
neoallr  lying  there.  4  Bi.  Comm.  278.  In 
American  law  it  is  used  to  denote  a  mere 
temporary  resldenoe.  19  Pick.  (Ifam.)  247, 

248. 

COMMORANT.  One  residing  in  a  par- 
ticular town,  city,  or  district  BameSi  162. 

COMMORIENTE8.  Those  who  perish  at 
the  same  time  in  consequence  of  the  same 

calamity. 

COMMORTH,  or  COMORTH.  A  contri- 
hntlon  which  was  gathered  at  marriages,  and 

when  young  priests  said  or  sung  the  first 
masses.  Prohibited  by  26  ilen.  VIIL  c.  6. 
GoweU. 

COMMOTE  (Law  Lat.  rommatum,  from 

Brit,  eymbo't :  <'ijm.  together,  bod,  being  or 
dwelling;  or  from  rirmmuyl.  a  province). 
Half  a  cantred  or  hundred  in  Wales,  con- 
taining, properly,  fifty  villages.  St.  Walliae, 
12  Edw.  I.  21  Hen.  VIII.  c.  26.  Spelman. 
voc.  "Commotuni."  Tlie  fourth  jjart  of  a 
hundred,  according  to  Mr.  Harrington,  who 
cftee  Olratd.  Camb.  c.  2.  Barr.  Obs.  8t.  125, 
note  ( b  I 

A  great  seigniory  or  lordship,  including 
one  or  more  manors.  Co.  Litt.  5a.  Part  of 
a  seigniory.  Thai.  Dig.  lib.  8.  c.  2.  S  IS. 

COMMUNE.  A  self-governing  town  or  vil 
lage.  The  name  given  to  the  committee  of 
the  people  tn  the  French  reTolntlon  of  1793: 
and  again,  in  the  r"V()liitinnary  iiprisinp  of 
1871,  it  signified  the  attempt  to  establish  ab- 
solute self'gOTemmert.in  Paris,  or  the  mass 
of  those  concerned  In  the  attempt.   In  old 


French  law,  it  signified  any  municipal  cor- 
poration; and  in  old  English  law,  the  com* 
monalty  or  common  people. 

COMMUNE  CONCILIUM  REGNI.  The 
common  council  of  the  realm.  One  of  the 
names  of  the  Bnglish  parliament. 

COMMUNE  FORUM.  The  common  place 
of  justice;  the  seat  of  the  principal  courts, 
especially  those  that  are  0zed.  7  BelU  App. 
Cas.  169. 

COMMUNE  PLAC1TUM.  In  obi  English 
law.  A  common  plea  or  civil  action,  such 
as  an  action  of  debt  Fleta,  lib.  2.  c  61, 
8  18. 

COMMUNE  VINCULUM.  A  common  or 
mutual  bond.  Applied  to  the  common  stock 
of  consanguinity,  and  to  the  feodal  bond  of 

fealty,  as  the  common  bond  of  union 
tween  lord  and  tenant.    2  Bl.  Comm.  '2i*>; 
8  Bl.  Ckmun.  880. 

COMMUNI  CUSTODIA.  An  obsolete  writ 

which  nrii  iently  lay  for  the  lord,  whos*^  ten- 
ant, holding  by  knight's  service,  died,  and 
left  his  eldest  son  under  age,  against  a 

stranger  that  entefe<l  the  land,  and  obtained 
the  ward  of  tbe  body.    Rei;.  Grig.  161 

COMMUNI  OIVIDENDO.  Inciviilaw.  An 
action  which  lies  for  those  who  hSTe  prop- 

ertyin  common,  to  ju-ocure  a  dtvision  It  lies 
where  parties  hold  land  in  common,  but  not 
in  purtnership.  Caly.  Ijst. 

COMMUNIA.  la  old  English  law.  Com- 
mon.   TJracton.  fol.  222. 

Common  things  (re«  commune*),  such  as 
running  water,  the  air,  the  tma.  etc.   Id.  7b. 

COMMUNIA,  or  COMMUNIAE  (L^t.)  In 
old  European  law.  Oommunttles.  Towns  en- 
franchised by  tbe  crown,  in  most  of  the  feti 
dal  kingdoms  of  Europe,  about  the  twelfth 
century,  and  formed  into  free  corporations, 
by  what  were  termed  "chartera  of  communi- 
ty." 1  Robertson,  Hist.  Charlea  24-29,  and 
notes  In  Appendix. 

COMMUNIA  PLACITA.  Actions  between 
citizens,  as  distinguished  from  plocifa  coro- 
h(ie.  pleas  of  the  crown,  or' criminal  proasca- 

tiona 

COMMUNIA  PLACITA  NON  TENENDA 
in  scaccsrio.  An  ancient  writ  directed  to 
the  treasurer  and  barons  of  the  exchequer. 

forbidding  them  to  hold  pleas  between  com- 
mon persons  (i.  c,  not  debtors  to  tbe  king, 
who  alone  originally  sued  and  were  sued 
there)  in  that  court,  where  neither  of  the 
parties  belonged  to  the  same.  Reg.  Orlc 
187.  Since  superseded  by  2  4  8  Wm.  IV.  r. 

COMMUNIA  PLACITUM.  In  old  English 
law.  A  common  plea  or  action,  such  as  an 
action  of  debt. 

COMMUNIBU«ANNI8.  In  ordinary  years: 
on  the  annual  average.  8  BL  Comm.  822. 
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COMMUNICATION.  Information;  consul- 
tation: couference.  A  letter  is  a  communl- 
ration.  49  N.  J.  Law,  266.  But  flM  4  Hate. 
{Mtm.)  459. 

-—Ill  Frsneh  L«w.  DiBCOvery  and  inspec- 
tion of  books  and  papers.  Avg.  Fr.  Merc 

i^w,  552. 

COMMUNINGS^  In  Scotch  law.  The  ne- 
goliadMia  preltmlnaiT  to  a  contract 

COMMUNIO  BONORUM  (Lat.)  In  civil 
law.  A  eonunonlty  of  goods. 

COMMUNION  OF  GOODS.  InSootchlaw. 
The  right  enjoyed  by  married  persons  in  the 
■ovable  goods  belonging  to  them.  Bell, 
Diet 

COMMUNIS  ERROR  FACIT  JU8.  A  com- 
mon error  makes  law.  What  was  at  first 
megal.  being  repeated  many  times,  it,  pre 
sume«l  to  have  acquired  the  foirr  of  usage; 
and  then  it  would  be  wrong  to  depart  from 
tt  Billiard.  Real  Prop.  268;  1  Ld.  Raym. 
42;  6  Clark  &  F.  172;  3  Maulo  &  S.  396;  4 
N.  U.  458;  2  Mass.  357.  The  converse  of 
Hia  wtadm  is  eommutUt  error  non  fadt  iua, 
a  eoouiMMi  error  does  not  make  law.  Coke, 
4th  Inst  242;  3  Term  R.  725;  6  Term  R. 
Sf4. 

COMMUNIS  OPINIO.  Common  opinion; 
general  profeesional  opinion.  Co.  Litt.  186a. 

COMMUNIS  PARIES.  In  the  civil  law. 
A  common  or  party  wall.    Dig.  8.  2.  8.  13. 

COMMUNIS  RIXATRIX.  In  old  EngUsh 
law.  A  oommon  soold  {q.  v.)'  4  Bl.  Comm. 

COMMUNIS  SCRIPTURA.  In  old  English 
law.  A  common  writing;  a  writing  common 
to  both  parttes;  a  dilrograpb.  Olanv.  lib.  8» 
c.  1. 

COMMUNIS  STIPES  (Lat.)  In  old  Eng- 
Tlrii  law.  A  common  stock;  the  common  or 
root  Btock  of  descent:  a  oomnum  anoeetor. 
Bl.  Law  Tr.  6. 

COMMUNITAS  REQNI  ANGLIAE  (Lat.) 
The  general  a.ssembly  of  the  kingdom  of 
England.  One  of  tiie  ancient  names  of  the 
Badisb  parliament.  1  Bl.  Conun.  148.  Ac- 
eordtag  to  Oowell.  It  signified  the  barons 
and  tenants  In  rapitc  of  the  kingdom.  But 
in  St.  Cart.  Conf.  49  Hen.  III..  It  is  used 
In  the  sense  of  **comaaonalty."  as  distin- 
guished from  the  prelates,  earls,  and  bar- 
ons iprelatorum^  comitum,  baronum  et  com- 
■■■iisHs  r^itl). 

COMMUNITY  (Lat  cNMsmssis,  eommon). 
In  Civil  Lew.  A  corporation  or  body 
pontic.   Dig.  3.  4. 

 In  French  Law.    .\  species  of  partner- 

alilp  which  a  man  and  woman  contract  when 
tb«T  are  lawfally  married  to  each  other. 

Conventional  community  is  that  which  Is 
formed  by  express  agreement  in  the  con- 
tract ef  marriage.  By  this  contract  the  le- 
pal  rommnnity  which  would  otherwise  sub- 
sint  may  be  moditied  as  to  the  proportions 


which  each  shall  take,  and  as  to  the  things 
which  shall  compose  it.    Civ.  Code  La.  2393. 

Legal  community  i^i  that  which  takes 
place  by  virtue  o{  the  contract  of  marriage 
ItseU. 

COMMUNITY  PROPERTY.    Properly  ac 
quired  during  the  existence  of  the  matri- 
monial relation,  which  in  some  states  (Iiou- 
Islaaa,  Texas,  New  Mexico.  Arlsona.  Catlfor* 

nla,  Idaho,  and  Washington)  belongs  <Hiually 
to  the  spouses.  The  doctrine  is  of  Spanish 
origin.  See  Schmidt,  CIt.  Law,  p.  28;  White, 
New  Recop.  p.  60. 

The  husband,  as  head  of  the  conumihity 
(</.  f.).  has  control  of  tlie  property  during  the 
existence  of  the  marriage  relation  (101  Cal. 
668;  8  Wash.  592) ;  but  on  dissolution  of  the 
community  by  death  or  divorce.  It  Is  di- 
vided equally  between  the  parties  (63  Cal. 
77) :  the  testamentary  power  of  the  deceased 
spouse  being  limited  to  the  testator's  moiety 

(18  Cal.  291). 

COMMUTATION.  The  change  of  a  pun- 
ishment to  which  a  person  has  been  oon<- 
demned  into  a  less  severe  one.  This  can 
be  granted  only  by  the  executive  authority 
in  which  the  pardoning  power  resides. 

Not  a  conditional  pardon,  but  "the  substi- 
tution of  one  punishment  known  to  the  law 
for  another  and  different  punidUBent,  also 
known  to  the  law."    1  Nev.  321. 

COMMUTATIVE  CONTRACT.  In  civil 
law.  One  In  which  each  of  the  eontractliii; 

parties  gives  and  receives  an  equivalent. 
The  contract  of  sale  is  of  this  kind.  The 
seller  gives  the  thing  sold,  and  ret  cU  ea  the 
price,  which  is  the  equivalent.  The  buyer 
gives  the  price,  and  receives  the  thing  sold, 
which  Is  the  ((luivalent.  Siu  li  contracts  are 
usually  distributed  into  four  classes,  name- 
ly: Do  vt  de»,  I  give  that  yon  may  give; 
fcuHo  vt  f arias,  I  do  that  you  may  do;  fario 
ut  d€8,  I  do  that  you  may  give;  do  ut  facuia, 
I  give  that  you  mi^  do.  Poth.  ObL  note  18. 
See  Civ.  Code  iM.  art  1761. 


COMMUTATIVE  JUSTICE. 

tlce." 


"Jus- 


COMPACT.  An  agreement;  a  contract 
between  parties,  which  creates  obligations 

and  ritrhts  capable  of  being  enforced,  and 
conicniplated  as  such  l>etween  the  parties,  in 
their  distinct  and  Independent  characters. 
Story,  Const  bk.  3,  c  3;  Rutherforth,  Inst 
bk.  2,  c.  6.  i  1. 

The  parties  may  be  nations,  states,  or  in- 
dividuals, but  it  is  commonly  applied  to 
the  former,  and  In  this  senae  Is  a  broader 
term  than  "treaty."  14  Pet.  (U.  S.)  572. 

As  applied  to  individuals,  it  is  synony- 
mous With  "oontraet"  8  Wheat  (U.  &)  92.. 

COMPANION    OF    THE    GARTER.  A 

knight  of  the  Order  of  the  Gsitor.  See- 

"Knights  of  the  Garter." 

COMPANIONS.  In  French  law.  A  gea- 
erai  term,  comprehending  all  persons  who. 
compose  the  crew  of  a  ship  or  TesseL  PotlL. 
Mar.  Cont  note  168. 
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COMPANY.  An  association  of  a  number 
of  individuals  tor  the  purpose  of  carrying 

on  some  legitimate  business. 

This  term  is  not  synonymous  with  "part- 
nenbip,"  tbongb  •▼ery  such  unincorporated 
company  Is  a  partnership.  Usage  bas  re- 
served the  term  to  associations  whose  mem- 
bers are  in  greater  uumixT.  their  capital 
more  considerable,  and  tbeir  enterprises 
greater,  either  on  account  of  their  liA  or 
Importanre. 

When  these  companies  are  authorized  by 
the  government,  they  are  known  bf  the 
name  of  "corporations." 

Sometimes  the  word  is  used  to  represent 
fhoM  membem  of  a  partnership  whoso 
names  do  not  appear  in  the  name  of  the 
firm.    See  12  Toulller,  Dr.  CIy.  97. 

COMPARATIO  LITERARUM  (Lat.)  In 
the  civil  law.  Comparison  of  writings,  or 
handwritings.  A  mode  of  proof  allowed  in 
certain  cases.  Code,  4.  81.  20;  Nor.  49.  c.  2; 
Bell,  Diet 

COMPARATIVE  NEGLIGENCE.  A  doc- 
trine Whereby  negligence  is  classified  as 
'*MghV  •Ordinary."  or  "gross."  In  su.  h 
case.  If  the  negligence  of  a  defendant  be 
gross,  there  may  be  a  recovery,  notwltn- 
standing  slight  contributory  negligence  ( Ofi 
111  47);  but  not  where  the  negligence  of 
the  parties  la  of  the  aam^  class,  or  the  de- 
fendants  "ordinary,"  tad  the  plainUff » 
♦'slight"  (72  III.  351).  ^  , 

The  doctrine  is  now  abandoned  in  the  only 
state  where  it  prevailed  as  a  common-law 
doctrine.   1S3  111.  165. 

COMPARISON   OF   HANDWRITING.  A 

mode  of  deducing  evidence  of  the  authen- 
ticity of  a  written  Instrument,  by  showing 
the  likeness  of  the  handwriting  to  ttist  of 
another  instrument  proved  to  he  that  of 
the  party  whom  it  is  sought  to  establish  as 
the  author  of  the  Instrument  In  anestioiL  i 

Qreenl.  Ev.  §  57S. 

♦This  Is  as  distinct  and  separate  a  tning 
from  that  comparison  which  a  witness  called 
to  testify  to  handwriting  makes  between  the 
writing  in  question  and  the  exempiar  in  "js 
mind  as  an  external,  visible,  and  tangible 
object  la  distinct  from  a  mental  impression 
or  memory."  48  Pa.  Bt  12. 

COMPASCUUM.  Belonging  to  common- 
age. Jus  compOBCvuM,  the  right  of  common 

of  pasture 

COMPASSING.    Imagining  or  contriving. 

COMPATERNITAS  (Eng.  <ompaternity) . 
In  the  canon  law.    A  kind  of  spiritual  re- 
■    lationship  {ronnatio  spiriluaUa)  contracted 
by  baptism.    It  was  a  ground  of  dnrotce. 
Bracton.  fol.  898b. 

COMPATIBILITY.  Capability  of  harmo- 
ny or  accord.  v-*— 

 Of  Offices.   Such  harmony  hotween 

the  duties  of  two  offices  that  thoy  may  be 
discharged  by  one  person.  ^, 

_l5  Dlvoree  Law.  Incompfttfbllity  of 
temper  is  a  ground  of  dlToroe  In  one  or  two 
states. 


COMPEAR,  or  COMPEIR.  In  Scotdt  1»W. 
To  appear.  1  Forbea,  InaL  pt  4,  bk.  8»  e.  S, 

ttL  8. 

COMPEARANCE,  or  COMPEIRANCE.  In 
Scotch  practice.  Appearance;  an  appear- 
ance made  for  a  defendant;  an  appenninoa  by 

counsel.    Bell,  Diet. 


COMPELLATIVUM.  In  old  rocorda.  An 

adversary  or  accuser,  Whlshaw. 

COMPENDIA  SUNT  DISPENDIA.  Abrld«- 
ments  are  hindrances.  Co.  Litt  896. 

COMPENSACiON.  In  Spanish  law.  The 
extinction  of  a  debt  by  another  debt  of  equal 
dignity  between  per&ous  who  have  mutual 
dainu  on  eacb  other. 

COMPEN8ATIO.    In  the  cItU  law.  Com- 

pensatlon,  or  set-off.  A  proceeding  resom- 
bling  a  set  off  in  the  common  law,  being  a 
claim  on  the  part  of  the  defendant  to  have 
an  amount  due  to  him  from  the  plaintiff 
deducted  firam  lii>  demand.  Dig:  18.  8;  InM. 
4.  6.  89.  89:  8  BL  Comm.  896;  1  Eamoa,  Bq. 

\  COMPEN8ATIOCRIMINI8.  The  compen- 
sation or  8et-<^  of  one  crime  against  anoth- 

'  or.  For  example,  in  questions  of  divorce, 
where  one  party  claims  the  divorce  on  the 
ground  of  adultery  of  his  or  her  companion, 
the  latter  may  show  that  the  complainant 
has  been  guilty  of  the  same  offense,  and. 
having  himself  violatt  il  the  contract,  cannot 
complain  of  its  violation  on  the  other  side. 
This  principle  is  Incorporated  In  the  codes 
of  most  civilized  nations.  See  1  Hagg.  Con- 
sist. 144;  1  Hagg.  Ecc.  714;  2  Paige.  Ch.  (N. 
Y. )  108 ;  2  Dev.  ft  B.  (N.  C)  64;  Blah.  Mtf.  ft 
Div.  ftfi  893.  894. 

COMPENSATION  (Lat  o.mjirndere,  to  bal- 
ance). Indemnification;  recompense.  Some- 
thing to  be  done  for  or  paid  to  another  of 
equal  value  with  somethinR  of  which  he 
has  been  deprived  by  the  act  or  ne.e;llgence 
of  the  party  f^o  doing  or  paying. 

As  compared  with  "consideration"  and 
"damages,"  "compensation,'*  in  itamoi*  care- 
ful use,  seems  to  be  between  them,  ronsld 
eratlon  Is  amends  for  something  given  by 
consent,  or  by  the  owner's  ctholee.  Damages 
Is  amends  exacted  from  a  wrongdoer  for  a 
tort  Compensation  is  amends  for  something 
which  was  taken  without  the  owner's  choice 
yet  without  commission  of  a  tort.  Thus,  one 
should  say.  consideration  for  land  sold;  eon- 
pensatlon  for  land  taken  for  a  railway;  dam- 
ages for  a  trespass.    But  such  distinctions 
are  not  uniform.  "Land  damages"  Is  a  com- 
mon expression  for  compensation  fOr  lands 
taken  for  public  use.  Abbott. 

In  a  statute  providing  for  compensation 
for  property  taken  for  public  use,  oompenor 
tlon  means  an  equivalent  for  the  Talne  Of 
the  land.    17  N.  J.  Law  47 

It  is  applied  to  the  remuneration  of  wB- 
cers,  fiduciaries,  etc..  hot  is  not  synonymotts 
with  "salary."   Tf.  111.  54S. 

——In  Civil  Law.  A  reciprocal  Uberatioa 
between  two  persons  wlio  are  boUi  cradltiwi 
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and  debtors  of  each  other.  Ett  dcbiti  et 
crediti  inter  »e  contributio.   Dig.  16.  2.  1. 

It  rewmbles  In  many  re«peeta  the  com- 
mon-law set-off.  The  principal  difference  Is 
that  a  set-off  must  be  pleaded  to  be  effec- 
tual; whereas  compensation  is  effectual  with- 
out any  sach  plea.  See  2  Bout.  Inat  note 
1407. 

It  may  be  legal,  by  way  of  exception,  or 
bf  reconvention.  8  La.  158;  Dig.  16.  2;  Code, 
4.  SI;  Inst  4.  6.  SO;  Barge.  Snr.  bk.  S,  e.  6, 
p.  ISl. 

It  takes  place  by  mere  operation  of  law. 
and  extinguishes  reciprocally  the  two  debts 
aa  soon  as  they  exist  simultaneously,  to  the 
amount  of  tbdr  respectlTe  same.  It  takes 
place  only  between  two  df^bt.''  having  equally 
for  their  object  a  sum  of  money,  or  a  cer- 
tain qnaatlty  of  consumable  things  of  one 
and  tbe  same  kind,  and  which  are  equally 
liquidated  and  demandable.  It  takes  place, 
wliatevor  be  tho  raiise  of  Iho  debts,  except 
in  case,  first,  of  a  demand  of  restitution  of 
a  thing  of  which  the  owner  has  been  unjust- 
ly deprived;  second,  of  a  demand  of  resti- 
tution of  a  deposit  and  a  loan  for  use; 
third,  of  a  debt  which  has  for  its  cause 
aliments  declared  not  liable  to  seizure.  Civ. 
Code  La.  arts.  220S-S20S. 

 In  Old  Criminal  Law.  Recrlmlttation 

tfl.  V.) 

COMPERENDINATIO.  In  the  Roman  law. 
Tbe  adjonmment  of  a  cause.  In  order  to 
hear  the  parties  or  their  advocates  a  second 
time;  a  second  hearing  of  the  parties  to  a 
eanse.  CalT.  Lex.;  Brtssonlva 

COMPERTORIUM.   In  the  cIyII  law.  A 

Judicial  Inquest  made  by  delegates  or  com- 
missioners to  find  out  and  relate  the  truth 
of  a  cause.  Cowell. 

COMPERUIT  AD  OIEM  (Lat  he  appeared 
at  the  day).   In  pleading.   A  plea  in  bar  to  j 
an  action  of  debt  on  a  ball  bond.   The  usual  | 
replication  to  this  plea  Is  mtl  ti> }  record, 
that  there  is  not  any  such  record  of  appear- 1 
aooe  of  the  said         .  Fw  forms  of  this 
plea,  see  5  Wentw.  470;  UUy.  Bntr.  114;  2 
Chit,  PI.  527.  I 

COMPETENCY.  QualillcaUon  to  act;  ca  I 
parity.  j 

 In  the  Law  of  Evidence.    The  Ic^ru! 

fitness  or  ability  of  a  witness  to  be  heard  on 
the  irUA  of  a  cause;  that  quality  of  written 
or  other  evidence  which  renders  it  proper  to 
be  given  on  the  trial  of  a  cause,  if  It  be 
relevant  to  the  issaes  therein.  See  "Rel- 
evancy." 

There  is  a  difference  between  competency 

and  credibility.  A  witness  may  be  compe- 
tent, and.  on  examination,  his  story  may  be 
90  contradictory  and  improbable  that  he  may 
not  be  believed;  on  the  contrary,  be  may  be 
Incompetent,  and  yet  be  perfectly  credible 
if  ho  were  pxamlnod. 

 In  French  Law.    The  richt  in  a  court 

to  exercise  jurisdiction  in  a  particular  case, 
as  where  the  law  gives  Jurisdiction  to  the 
court  when  a  thousand  francs  shall  be  in 
disintte,  the  court  is  eompstent  If  the  sum 


demanded  is  a  thousand  francs  or  upwards, 
although  the  plaintifl  may  ultimately  re- 
cover less. 

COMPETENT.     Fit;    qualified;  lawful. 

Thtis.  "competent  authority"  is  held  to 
mean  lawful  authority  (8  Pet  [U.  S.J  449). 

A  "competent  court."  one  having  Jurladio- 
tlon.  lap.  Dlv.  176. 

COMPETENT  AND  OMITTED.  In  Scotch 
practice.  A  term  applied  to  a  plea  which 
might  have  been  urged  by  a  party  during 
the  dependence  of  a  cause,  but  which  had 
been  omitted.  Bell,  IMct 

COMPETENT  WITNESS.  One  who  is 
legally  qoalifled  to  be  heard  to  testify  In  a 

cause. 

COMPETITION.  In  Scotch  pracUce.  Tho 
contest  among  creditors  claiming  on  th^ 

respective  diligences,  or  creditors  claiming 

on  their  securities.    Bell,  Diet. 

COMPILATION.  A  literary  producUon. 
composed  of  the  works  of  others,  and  ar- 

rauKfd  in  a  methodical  manner. 

When  a  compilation  requires  in  its  execu- 
tion ta.<^te.  learning,  discrimination,  and  in- 
tellectual labor,  it  is  an  object  of  copyright: 
as,  for  example,  Baoon's  Abrtd^nsiit  Cur- 
tis, OoKnrlfl^t.  18S. 

COMPLAINANT.  One  who  makes  a  com- 
plainL  A  plaintiff  in  a  suit  in  chancery  is 
so  called. 

COMPLAINT. 

 In  Criminal  Law.   The  alle^'atlon  made 

to  a  proper  officer  that  some  person,  wheth- 
er known  or  unknown,  has  been  guilty  Of  a 
designated  offense,  with  an  offer  to  prote 
the  tect.  and  a  request  that  tbe  offender 
may  be  punished.  It  is  a  technical  term,  de- 
scriptive of  proceedings  before  a  magistrate. 
11  Pick.  (Mass.)  436. 

 In  Code  Pleading.  The  plalntifTs  flrBt> 

pleading  in  a  civil  action. 

COMPLICE.    An  accomplice. 

COMPOS  MENTIS.  See  "Non  Compos 
Mentis.'* 

COMPOS  8UI  (Lat.)  Havlni:  pow.-r  of 
one's  self;  having  tbe  use  of  one's  limbs,  or 
tbe  power  of  bodily  motion.  8i  fuit  ita  com- 
pos 8ui  quod  itinrrarr  pntuii  de  lorn  in  lo- 
rn m,  if  he  had  so  far  the  use  of  his  limbs 
as  to  be  able  to  travel  from  place  to  iriaoe. 
Bracton.  fol.  I4b. 

COMPOSITIO  MENSURARUM.    The  or 

dinance  of  measures:  the  title  of  an  ancient 
ordliiancp.  not  priiit(<l.  mentioned  in  St.  23 
Hen.  VIII.  c.  4,  establishing  a  standard  of 
measures.  1  B1.  Comm.  276. 

COMPOSITIO  ULNARUM  ET  PERTICA- 

rum.  Tho  statute  of  ells  and  perches.  The 
title  of  an  English  statute  establishing  a 
standard  of  measures.  1  B1.  Oomm.  S75. 

COMPOSITION.  An  agreement,  made 
upon  a  safllcl«it  consideration,  between  a 
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debtor  and  creditor,  by  which  the  creditor 
accepts  part  of  the  debt  due  tO  blm  tn  aatis- 
ftw:tion  of  the  whole. 
OeaenUly  applied  to  ftgreements  between  a 

debtor  and  soveral  or  all  of  his  croditors. 

 In  Ancient  Law.    Comyeuaation  for 

crime;  were^ld. 

COMPOSITION  IN  BANKRUPTCY.  An 

aprt '  nient  by  the  creditors  of  a  bankrupt 
to  receive  a  ccrtaiti  percentum  of  their 
claims  ill  fill!  ^aii-rai  tion.' 

The  national  bankrupt  act  provides  for 
such  compositions,  requiring  a  formal  offer 
of  <  om[)osition  by  the  bankrupt,  a  creditors' 
meeting  to  consider  the  same,  and,  if  ac- 
cepted bgr  ft  majority  both  in  number  and 
amount  of  claims,  an  application  for  conflr- 
matlon  by  the  court,  l^velaud.  Baukr.  SS 
241-26S. 

COMPOSITION  OF  TITHES.  Sometimes 

called  "real  composition."  An  a>:rf>cnHnit  by 
a  land  owner  with  the  incumbent,  whereby 
the  land  is  discharged  from  liability  for 
tithes  in  consideration  of  some  land  or  oth- 
er real  recompense  given  iu  lieu  thereof.  2 
St^rii.  Gomsi.  7S7. 

COMPOTARIUS.  In  old  English  law.  A 
party  accounting.   Fleta,  lib.  2,  c.  71,  S  17- 

COMPOUNDING  A  FELONY.  Tlu  art  of 
a  party  immediately  aggrieved,  wlio  agrees 
with  a  thief  or  other  felon  that  he  will  not 
prosecMte  him,  on  condition  that  be  return 
to  him  the  gooAn  stolen,  or  who  takes  a 
reward  not  to  prosecute. 

It  is  not  necessary  that  the  person  with 
whom  the  emnpoiitiM  was  made  should  be 
guilty  of  the  alleged  felony  (  42  Ohio  St.  40.-; 
13  Wend.  [N.  Y.I  5'J2).  nor  that  the  consid- 
eration for  the  <ompounding  was  received 
for  the  benefit  ot  another  (58  Iowa,  151). 

Though,  at  common  law.  the  offense  was 
restricted  to  the  composition  of  felonies,  the 
composition  of  misdemeanors  is  made  penal 
In  moat  of  the  United  States. 

COMPRA  Y  VENTA  (Spanish).  Buying 
and  setUlISi  The  laws  of  contraits  arising 
from  pwrelitse  and  sale  are  given  very  fully 
In  Laa  ParUdaa.  pt  S.  tit.  rrltl.  11.  66  et 

seq. 

COMPRINT.  The  surreptitious  printing 
of  the  copy  of  another  to  the  intent  to  make 
a  gain  thereby.  Strii  tly,  it  signifies  to  print 
together.  There  are  several  old  statutes  pro- 
hibiting this  act  Jacob:  CoweU. 

COMPRIRIGUI  (lAt.)     Step-brothers  or 

step-sisters;  (lilldren  who  have  one  parent, 
and  only  one,  in  common.    Calv.  Lex. 

COMPRIVIGNI.  In  the  civil  law.  Chil 
dren  by  a  former  marriage  (individually 
calle<l  "privipui,"  or  "privignae") .  consid- 
ered relatively  to  each  other.  Thus,  the  son 
of  a  hnaband  by  a  former  wife,  and  the 
daughter  of  a  wife  by  a  former  husband,  are 
the  comprivirjtii  of  each  other.    Inst.  1.  10.  8. 

COMPROMiSARIUS.  In  civil  law.  An 
arhitrator. 


COMPROMISE.  An  agreement  made  be- 
tween two  or  more  parties  as  a  settlement 
of  matters  in  dispute  t>etween  them. 

—In  Civil  Law.  An  agreement  between 

two  or  more  persons,  who,  wishing  to  settle 
their  disputes,  refer  the  matter  in  contro- 
versjr  to  arbitrators,  who  are  so  called  be- 
cause those  who  choose  them  give  them  full 
powers  to  arbitrate  and  decide  what  shall 
ai)pear  just  and  rt  asonable.  to  put  an  end  to 
the  differences  of  which  they  are  made  the 
jndgea.  1  Domat.  GIv.  Law.  Ur.  1,  tit.  14. 

COMPROMISSARII  SUNT  JUOICES.  Ar- 
bitratora  are  judges.  Jenk.  Gent  Gaa.  128. 

COMPROMISSARIUS.    In  the  cItU  law. 

An  arbitrator.    Dig.  4.  9.  41. 

COMPROMI8SUM.  In  the  civil  law.  A 
submission  to  arbitration.  Dig.  4.  H;  4 
Reeve,  Hlat  Bng.  Law,  13. 

COMPROMI8SUM  AD  SIMILITUDIN EM 
Judiciorum  redigltur.  A  compromise  is 
brought  into  affinity  with  judgments.  9 
Codi.  (Maaa)  671. 

COMPTER.   In  Scotc  h  law.  An  accoant> 
Ing  party.  Skene  de  Verb.  Sign. 
The  name  of  a  prison  in  London. 

COMPTROLLER.  An  oflicer  of  a  stale,  or 
of  the  Uniteri  States,  who  has  certain  duties 
to  perform  in  the  regulation  and  manase- 
ment  of  the  flaeal  mattem  of  the  govem> 
ment  under  whlidi  he  bolda  office. 

COMPULSION.  Forcible  Inducement  to 
the  oommiseion  of  an  act. 

COMPULSORY.    In  ecclesiastical  pro'  f-d 
uro.    A  compulsory  is  a  kind  of  writ  to 
compel  the  attendance  of  a  witness,  to  uii 
dergo  examination.  PhiUim.  Ecc.  Law,  1258. 

COMPURGATOR.  One  of  several  neigh- 
bors of  a  person  accused  of  a  crime,  or 
charged  as  a  defendant  In  a  civil  action, 
who  appeared  and  swore  that  they  belioTed 
him  on  his  oath.  3  Bl.  CV>mm.  841. 

COMPUTUS  (Lat.  cinnputarr,  to  account). 
A  writ  to  compel  a  guardian,  bailiff,  receiv- 
er, or  accountant  to  yield  up  his  accounts. 
It  ta  founded  on  St  Weolmiaster  II.  c  IS: 
Reg.  Oris.  1S6. 

COMTE  (Fr.;  Lat.  comes).  Count  A  UUe 

of  office  in  the  ancient  law  of  France,  de- 
noting a  governor  of  a  particular  territory 
or  distrlcL  who  united  the  characters  of  a 
military  leader  and  a  Judge.  As  a  Judge,  he 
had  an  equal  Juriadletton  with  the  missus 
'ii.iniii'irvs.  or  king's  commissary.  Esprit 
dea  Lois,  liv.  28.  c  28;  Id.  liv.  30.  c.  18.  As 
a  military  officer,  he  coimnanded  the  free- 
men, and  led  them  to  th"  field.  Id.  Uy.  30. 
cc.  17.  18.  Montesquieu  says  he  was  at  the 
head  of  all  the  freemen  of  the  monarchy. 
Id.  liv.  31.  c.  23.  See,  also.  Id.  liv.  30.  c 
18;  Id.  liv.  31,  c.  I.  The  coaile  was  subor^ 
dinate  to  the  due  (duke).  Guvot.  tUt. 
Feud.  c.  1.  fi  8.  See  "Comea;"  "Count" 
In  later  timea.  a  title  of  aohlUtr. 
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lainviillers  Etat  de  la  France,  ill.  56;  Barr. 
Obs.  St  SI. 

CON  BUENA  PE.   Ill  Spanish  law.  With 

pood  faith;  in  good  faith;  bona  fide.  White, 

New  Rc(op.  bk.  2.  tit.  2.  c.  8. 

CONACRE.  In  Irish  practice.  The  pay- 
ment of  wages  In  land.  th«  rent  being  work- 
ed out  in  labor  at  a  money  Yaluatlon.  Whar- 
ton. 

CONATUS  QUID  SIT,  NON  DEFINITUR 
in  jure.    What  an  attempt  Is,  is  not  defined 

In  law.   2  Bulst.  277. 

CONCEALERS.  Such  as  find  out  con- 
cctaled  lands;  that  is.  lands  privily  kept  from 
the  king  by  common  persons  having  nothing 
to  show  for  them.  They  are  called  "a 
troubiesomei,  dlstnrbaat  sort  of  men;  tnrtm- 
lent  persona."  CowelL 

CONCEALMENT.  The  improper  suppres- 
sion of  any  fact  or  circumstance  by  one  of 
the  parties  to  a  contract  from  the  other, 
which  in  justice  ought  to  be  known. 

The  omission  by  an  applicant  for  Insur 
anco  preliminarily  to  state  facts  known  to 
him,  or  which  he  is  bound  to  Imow,  materia 
al  to  the  rlik  proposed  to  be  Insnred  against, 
or  omission  tn  state  truly  tho  farta  expressly 
Inquired  abont  by  the  underwritora  to  whom 
application  for  insurance  is  made,  whether 
the  same  are  or  are  not  material  to  the  risk. 
See  IS  Cndi.  (Haas.)  416. 

CONCEPTUM.  In  the  ciytl  law.  A  theft 
(furtum)  was  called  "i  oncrptum"  when  the 
thing  stolen  was  searched  for.  and  found 
upon  some  pmon  in  the  presence  of  wl^ 
Inst  4. 1.  4. 


CONCESSI  (Lnt  I  have  granted).  A  term 
formerly  used  in  deeds. 

It  is  a  word  of  general  extent,  and  is  said 
to  amount  to  a  grant,  Xeoflment,  lease,  re> 
lease,  and  the  likOL  t  Sannd.  96:  Oo.  Utt 
SOI.  SOS;  Dane,  Abr.  Index;  6  Whart  (Fa.) 
$78. 

It  has  been  held  In  a  feoffment  or  fine  to 

imply  no  warranty.  Co.  Litt  2^4;  4  Coke. 
80:  Vaughan's  Argument  in  Vaughan.  126; 
Butler's  Note.  Co.  Litt  S84.  But  see  1 
Freem.  339,  414. 

CONCESSI M US  (LaL  we  have  granted). 
A  term  used  In  oonvesranoes.  It  created  a 
joint  covenant  on  the  part  of  the  grantors, 
fi  Coke,  16:  3  Keb.  617;  Bac.  Abr.  "Cove- 


CONCESSION.  A  grant.  The  word  is 
frequently  used  in  this  sense  when  applied 
to  grants  made  by  the  French  and  Spanish 

governmontH  in  Louisiana. 

CONCESSIT  SOLVERE.  A  form  of  ac- 
tion of  debt  on  simple  contract  which  lies 
by  custom  In  the  mayor's  courts  of  London 
and  Bristol.  The  declaration  Is  to  the  ef- 
fect that  the  defendant  on  a  flctitlon.s  riate, 
in  consideration  of  divers  fictitious  sums  of 
money  before  that  time  due  and  owing  firom 
him  to  the  plaintiff,  and  then  in  arrear  and 
unpaid,  granted  and  agreed  to  pay  (coneetftt 
soiverf)  to  th<-  plalntilt  the  snm  soed  for, 
but  has  not  done  so. 


C0NCES80R. 
C0NCESSU8. 


A  grantor. 
A  grantee. 

A  council 


CONCES8IO.  In  old  English  law.  A 
grant;  one  of  the  old  common  assurances,  or 
forms  of  conveyance,  being  properly  of 
things  incorporeal  which  cannot  pass  by 
deed.    2  Bl.  Comm.  317. 

CONCE8SIO  PER  REGEM  FIERI  DEBET 

de  certltudine.  A  grant  by  the  king  ought 
to  be  a  grant  of  a  certainty    9  Coke.  46. 

CONCE88IO  VERSUS  CONCEDENTEM 
latam    Interpretationem   habere  debet.  A 

grant  onght  to  have  a  liberal  interprptation 
against  the  grantor.    Jenk.  Cent.  Cas.  279. 


CONCILIABULUM. 

Towns.  PI.  1S4. 


CONCILIUM.    A  counciL 
—  Cotielllum  Ordlnarlum.  In  Anglo-Nor^ 
man  times,  an  executive  and  residuary  jiH 
diclal  committee  of  the  aula  regin  (q.  v.) 

 Concilium  Regis.  A  tribunal  which  ex- 
isted in  England  during  the  times  of  Ed- 
ward I.  and  Edward  II..  composed  of  tho 
judges  and  sages  of  the  law.  To  them  were 
referred  cases  of  great  difficulty.  Co.  LitL 
304. 

CONCLUSION  (LaL  con  dauden,  to  shut 

together).    The  close;  the  end. 

 In  Pleading.   In  declarations,  that  part 

which  follows  the  statement  of  the  caiiHc  of 
action.  In  personal  or  mixed  actions,  where 
the  object  is  to  recover  damages,  the  con- 
clusion is,  properly,  to  the  damage  of  the 
plaintiff,  etc.  Comyn,  Dig.  "Pleader."  c.  84: 
10  Coke,  1156. 

The  form  was  anclentUr,  in  the  king's 
bench,  "To  the  damage  of  the  said  A.  B.. 
and  thereupon  he  brings  suit;"  in  the  ex- 
chequer, "To  the  damage."  etc.,  "whereby 
he  is  the  less  able  to  .satisfy  our  said  lord 
the  king  the  debts  which  he  owes  his  said 
majesty  at  his  exchequer,  and  thorefore  he 
brings  his  suit."    1  Cliit.  PI.  :^r,»;  I'.r.S. 

In  pleas,  the  conclusion  is  either  to  the 
country. — ^whlch  must  be  the  case  when  an 
issue  is  tendered,  that  is.  whrnever  the 
plaintiff's  material  statements  are  contra- 
dicted,—or  tqr  verification,  which  must  be 
the  case  when  new  matter  is  Introduced. 
Every  plea  In  bar,  it  1e  said,  must  have  Its 
I  proper  conclusion.  the  formal  parts  of 

pleadings  have  been  much  modified  by  stat- 
ute In  the  various  states  and  In  England 
within  the  last  few  years. 

 In  Practice.  Making  the  last  argu- 
ment or  address  to  thp  co\irf  or  jury  The 
party  on  whom  the  onus  probandi  is  cast,  in 
general,  has  the  conclusion. 

 In   Remedies.    An  estoppel;    a  bar; 

the  act  of  a  man  by  which  he  has  confessed 
a  matter  or  thing  which  he  ran  no  longer 
deny.  For  example,  the  sheriff  Is  concluded 
by  his  return  to  a  writ,  and  therefore,  If 
upon  a  capias  he  return  cepi  corpus,  he  can- 
not afterwards  show  that  he  did  not  arrest 
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the  defendant,  but  is  concluded  by  his  re- ! 
ton.  See  Plowd.  276b;  8  Tbomaa»  Co.  JUtt. 
909. 

CONCLUSION  TO  THE  COUNTRY.  In 
pleading.  The  tender  of  an  issue  for  trial 
by  a  Jury.  When  the  iBsue  is  tendered  by 
the  defendant,  it  Is  as  tollowa:   "And  of 

this  the  said  C.  D.  puts  himself  upon  the 
country."    When  tendered  hy  the  plaintiff, , 
the  formula  is,  "And  this  the  said  A.  B. 
prays  may  be  inquired  of  by  the  country."  ' 
It  is  held,  however,  that  there  is  uo  material  i 
difference  between  these  two  modes  of  ex- 1 
pression,  and  that  U  the  one  be  substituted 
tm  the  other  fho  mlatnka  in  unimportant. 
10  Mod.  160. 

CONCLUSIVE  eVIOENCE.  That  which 
cannot  be  controlled  or  contradicted  by  any 
other  eridence. 

CONCLUSIVE  PRESUMPTION.    A  rule 

of  law  determining  tlip  (iiiaiitity  -if  m  idence 
requisite  for  the  support  of  a  particular  aver- 1 
ment  which  Is  not  permitted  to  be  oreroome  | 
by  any  proof  that  the  fact  Is  otherwise.  1 
Qreenl.  Ev.  §  15.  Thus,  for  example,  the 
pOMWWton  of  land  under  claim  of  title  for  a 
outain  period  of  time  raises  n  oonduslve 
presumption  of  a  grant. 

In  the  civil  law,  such  presumptions  are 
said  to  be  juris  et  (ie  jure. 

CONCORD.   An  agreement,  or  supposed 

agrreement,  between  the  parties  In  levying  a 
Une  <'f  lands,  in  which  the  deforciant  (or  he 
who  keeps  the  other  out  of  possession)  ac-j 
kBOWledges  that  the  lands  In  qneatlon  are 
the  right  of  the  complainant,  and  from  the 
acknowledgment  or  admission  of  right  thus 
made^  the  party  who  letiea  fhe  fine  is  called 
the  "cognlzor."  and  the  person  to  whom  it  is 
levied,  the  "cognizee."  2  Hi.  Comm.  360; 
Cruise,  Dig.  tit.  36,  0.  S.  i  68;  Comyn.  Dig. 
"Fine"  (E  9). 

CONCORDARE  LEQE8  LEGIBU8  EST 
optlmus  Interpretandl  modus.  To  mako  laws 

agree  with  laws  is  the  best  mode  <Mt  itttsir- 

preting  them.    Halk.  Max.  70. 

CONCORDAT.  A  convention;  a  pact;  an 
agreement.  Tbo  term  Is  generally  oonflned 

to  the  agreements  made  between  independent 
governments,  and  most  usually  applied  to 
thOM  hetween  the  pope  and  aoma  prtaioe. 

CONCORDIA  (Lat)   In  old  Bnglish  law. 

An  agreement,  or  concord.    Fleta.  lib.  5,  c. 

3,  §  5.  The  agreement  or  unanimity  of  a 
jury,  compeiien  Qd  coHcordUm.  Fleta.  lib. 

4.  c.  9,  §  2. 

CONCORDIA  DISCORDANTIUM  CANO- 
num.  The  harmony  of  the  discordant  can- 
ons. A  collection  of  ecclesiastical  consti- 
tutions made  by  Gratian,  an  Italian  monk, 
A.  D.  1161;  more  commonly  known  tar  the 
name  of  decntum  gratiani.  1  Bl.  Gonun.  89. 

CONCORDIA  PARVAE  RES  CRESCUNT 
at  opulontia  lites.  Small  means  increase  by 
eoDoofd.  and  litigationa  hr  opulence.  Ooke, 
4th  last  74. 


CONCUBARIA.^A    fold,   P«B.   OT  pfaMa 

where  cattle  lie.  OowelL 
CONCUBEANT.  hsfiag  togatlMr. 

CONCUBINAQK.  A  spedes  of  marrtaca 

which  took  place  among  the  ancients,  and 
which  is  yet  in  use  in  some  countries.  Se« 
"Coucublnatus." 

The  act  or  practice  of  cohabiting,  in  aez> 
ual  commerce,  without  the  authority  of  law 
or  a  legal  marriage.  See  1  Brown,  Civ.  Law, 
80;  MerUn.  KeperL;  Dig.  32.  49.  4;  Id.  7. 
1.  1;  Oode^  6.  87. 18. 

CONCUBINATUS.  A  natural  marriage,  as 
contradistinguished  from  the  juatae  nuptiae, 
or  juMnm  stolriSMmittm,  the  civil  marriage. 

The  conOttMfUitiit  was  the  only  marriage 
whi  li  those  who  did  not  enjoy  the  jus  con- 
nubii  could  contract  Altliough  this  natural 
marriage  was  authorised  and  regnlatad  by 
law,  yet  it  produced  none  of  those  impor> 
tant  rights  which  flowed  from  the  civil  mar> 
riage,  such  as  the  paternal  power,  etc;  Btor 
was  the  wife  entitled  to  the  honorable  ap- 
pellation of  mater-famUias.  but  was  desig- 
nated by  the  name  of  onruhn.n.  .\fter  the 
exclusive  and  aristocratic  rules  relative  to 
the  oonnubium  had  been  relaxed,  the  oonea- 
hiMiftis  fell  into  disrepute  and  the  law  per- 
mitting it  was  repealed  by  a  constitution  of 
the  Emperor  Leo,  the  Philowpher.  in  tha 
year  886  of  the  Christian  «f«.  See  *TBtsr> 
Familias." 

CONCUBINE.  A  woman  who  cohabits 
with  a  man  as  hit  wife,  without  heiag  mar* 
ried. 

CONCUR.  In  Louisiana.  To  claim  a  part 
of  the  estate  of  an  insolvent  along  with  other 
claimants  (6  Mart  [La.;  N.  S.]  460);  as 
"the  wife  concurs  with  her  husband's  credi- 
tors, and  claims  a  privilege  over  them." 

CONCURRENCE.  In  French  law.  The 
equality  of  rights,  or  privilege  which  sot- 
eral  persons  have  over  the  same  thing;  aa^ 
for  example,  the  right  whleh  two  Judgment 
creditors,  whoso  jiulpments  \vf>ro  rendere<i 
at  the  same  time,  have  to  be  paid  out  of  the 
proceeds  of  real  estate  bonnd  hf  them.  Diet 
de  Jar. 

CONCURRENT.  Running  together:  bar- 
lug  the  same  authority.  Thus,  we  say,  a 
concurrent  consideration  occurs  in  the  ease 
of  mutual  promises;  such  and  such  courts 
have  concurrent  jurisdiction, — that  is.  each 
has  the  same  jnrisdietlon. 

CONCURRENT  SENTENCES.  Soch  aa. 

being  passed  on  a  conviction  for  asvanl 
crimes,  are  computed  as  beginning  <d malts* 
neously   and    running  etmeamnJOj,  8ea 

"Cumulative  Sentences." 

CONCURRENT  WRIT.  In  English  prac 
tice.  A  copy  of  the  original  writ  of  sum- 
nioiKS  issued  in  an  ac  tion.  the  very  date  being 
the  same,  the  seal  bears  the  word  "concar- 
rentf*  on  It,  and  diows  tha  data  wlMO  tha 
ooaeorrant  seal  waa  Impmssed,  i.  «w  Insasfl, 
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A  concurrent  writ  la  frequently  issued  for  tion."  8  BL  Comm.  291.  It  answers  to  th« 
service  out  of  the  jurisdicUoii.   Brown.        '  judicatum  of  the  civil  law.    Id.  291,  292. 


C0NCUR8U8  (Lat.  from  conciirrrrr).  In 
the  civil  law.  A  running  toRether;  a 
meeting  or  conturronee.  CDiiciirsn^-  mdi- 
Umm,  the  conflict  or  conflicting  rights  of 
endlton,  in  relation  to  their  Hens,  privi- 
leges, and  priorities.  In  cases  of  insolvency 
and  other  cases.   Story,  Confl.  Laws,  325c, 


CONCUSS.   In  Scotch  Uw.    To  coerce. 


CONCUSSIO.  Tn  civil  law.  The  ofTense 
of  extortion  by  threats  of  violence.  Dig.  47. 
11. 

CONCUSSION.  InciTfllaw.  The  unlaw- 
ful forcing  of  another  by  threats  of  violenre 
to  give  Bomething  of  value.  It  differs  from 
robbery  in  this,  that  in  robbery  the  thing  is 
taken  by  force,  while  in  concussion  it  Is  ob- 
tained by  threatened  violence.  Heiuec.  Lec. 
mm.  f  1071. 

CONDCOIT.  In  ecdeelastleal  law.  The 

name  of  a  plea  pntprod  hy  a  party  to  a  libel 
filed  in  the  ecclesiastical  court,  in  which  it 
is  pl^ded  that  the  deceased  made  the  will 
which  is  the  subject  of  the  suit,  and  that 
he  was  of  sound  mind.  2  Ecc  438;  6  Ecc. 
ttl. 

CONDEMN.  TOaentence;  to  adjudge.  3 

BL  Comm.  291. 

To  declare  a  vessel  a  prize;  to  declare  a 
vessel  unfit  tor  aMTlce.  1  Kent,  Oonun.  102; 
9  Bep.  66. 

To  take  hr  ezerelae  of  tiie  power  of  eml- 


CONDEMNATION. 

in  Admiralty.  The  sentence  of  a  com- 
ftlent  tribonal  whlcli  declares  a  dilp  unlit 

for  service.  This  sentence  may  be  re-exam- 
ined and  litigated  by  the  parties  interested 
in  disputing  it.   5  Stop.  65;  Abb.  Shipp.  4. 

The  judgment,  sentence  or  decree  by  which 
property  seized  and  subject  to  forfeiture  for 
an  infraction  of  revenue,  navigation,  or  oth- 
«r  laws  is  condemned  or  forfeited  to  the 
CDvemment  See  *^ptor." 

Thf'  sentence  or  judgment  of  a  court  of 
competent  jurisdiction,  tliat  a  sliip  or  vessel 
tilMB  aa  n  priae  on  the  high  aeaa  waa  llaUe 
to  capture,  and  was  properly  and  legally 
captured  and  held  as  prize. 

 In  Civil  Law.  Aaentence  or  judgment 

which  condemns  some  one  to  do,  to  give,  or 
to  pay  something,  or  which  declares  that 
his  claim  or  pretensions  are  unfounded. 

-—In  Criminal  Law.  The  word  is  used  in 
ttda  aenae  by  common-law  lawyers  also, 
though  It  la  more  usual  to  say  "conviction." 
S  Bl.  Comm.  291.  It  Is  a  maxim  that  no 
man  ought  to  be  condemned  unheard,  and 
wlthsnt  the  opp(»tunitar  of  being  heard. 

CONDEMNATION  MONEY.    In  practice, 
■wges  which  the  party  failing  in  an 
la  a4|adgad  or  condemned  to  pay; 
alm^  caBad  the  *Sxmd«nuu^ 


CONDESCENDENCE.  In  the  Scotch  law. 
A  part  of  the  proceedings  in  a  cause,  set- 
ting forth  the  facts  of  the  C9M  On  tho  part 

of  the  pursuer  or  plaintiff. 

CONOICTIO  (LaL  from  oondtosre).  In  civil 
law.  An  assignment;  a  summons. 

A  personal  action ;  an  action  arising  from 
an  obligation  to  do  or  give  some  certain, 
precise,  and  defined  thing.   Inst  6.  16.  pr. 

Condictio  is  a  general  name  given  to  per- 
sonal action.s.  or  aciious  arising  from  obli- 
gations, and  is  distinguished  from  vkMooHo 
(real  action),  an  action  to  regain  poasaaBlon 
of  a  thing  belonging  to  the  actor,  and  from 
mixed  actions  {actioius  mirtae).  Condictio 
is  also  distinguished  from  an  action  ex  «t<fm- 
latu.  Which  Is  a  personal  action  wliieh  Itaa 
where  the  thing  to  be  done  or  given  IS  un- 
certain in  amount  or  identity.  See  CalT. 
Lex.;  Halifax,  AnaL  117. 

— —Condictio  Certl.  An  action  which  lies 
upon  a  promise  to  do  a  thing,  where  such 
promise  or  stipulation  is  certain,  »i  cvrtn  sit 
•ftipulatio.  Inst.  3.  16.  pr.;  Id.  8. 15.  pr.;  Dig. 
12.  1;  Bracton,  fol.  lOSb;  Fleta.  lib.  S,  c.  60, 
§  23. 

——Condictio  ex  Lege.  An  action  arising 
where  the  law  gave  a  remedy,  but  provided 

no  appropriate  form  of  action.    Calv.  Lex. 

—Condictio  Indebitati.  An  action  which 
lies  to  recover  that  which  the  plaintiff  has 
paid  to  the  defendant,  by  mistake,  and  which 
he  was  not  bound  to  pay.  either  In  fact  or  iii 
law. 

Tills  action  does  not  lie  if  the  money  was 
due  em  aeouitaie,  or  by  a  natural  oblif^on, 

or  If  he  who  made  the  payment  knew  that 
nothing  was  due;  for  qui  consulto  dat,  quod 
non  dehetai,  praesumitur  domire.  BeU, 
Diet;  Calv.  Lex.;  1  Karnes,  Eq.  807. 

 Condictio  Rei  Furtlvae*    An  action 

against  the  thief  or  his  heir  to  recoTcr  the 
thing  stolen. 

— — Condictio  Sine  Causa.  An  action  by 
which  anything  which  has  been  parted  with 
without  consideration  may  be  recovered.  It 
also  lay  In  case  of  failure  of  consideration, 
under  certain  circumstances.  Calv.  Lex. 

CONDITIO  (Lat)   A  condltioii.  Bracton. 

fols.  19,  47. 

CONDITIO  BENEFICIALI8,  QUAE  STAT- 
um,  construit,  benigne,  secundum  verborum 
intentloncm  est  interpretanda;  odiosa  autem, 
quae  statum  destruli  strlcte,  secundum  ver> 

borum  proprietatem,  acciplenda.  A  beneficial 
condition,  which  creates  an  estate,  ought  to 
be  construed  favorably,  according  to  the  in- 
tention of  the  words;  but  an  odious  condi- 
tion, whi<'h  destroys  an  estate,  ought  to  be 
construed  stiii  tly.  according  to  the  letter  of 
the  words.    8  Coke,  90;  Shep.  Touch.  134. 

CONDITIO  DICITUR,  CUM  QUID  IN 
casum  incertum  qui  potest  tendere  ad  esse 
aut  non  esse,  confertur.  It  is  called  a  con- 
dition when  something  la  giyen  on  an  un> 
certain  event  which  may  or  may  not  come 
into  axiatenoe.  Oo.  Utt  SOI. 
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CONDITIO  ILLICITA  HABETUR  PRO 
non  adjicU.  An  unlawful  condition  is 
deemed  ae  not  annexed. 

CONDITIO  PRAECEDENS  ADIMPLERI 
debet  priuaquam  aequatur  effectua.  A  con> 
dition  precedent  must  be  fulflUed  before  the 
effect  can  follow.  Co.  Litt*  201. 

CONDITION. 

'  In  Civil  Law.  Tbe  situation  of  avery 
person  In  some  one  of  the  different  orders  of 

l)fM"sniis  whirh  .(iniposp  the  f^eiieral  order 
of  society,  aud  allot  to  each  person  therein 
a  dlatlttet.  separate  rank.  Domat  CIt.  Law, 

torn.  il.  HI).  1.  tit.  9.  §  1.  art.  vili 

A  paction  or  agreement  which  regulates 
tbat  wbtcb  tbe  contractors  baTe  a  mind  ■ 

should  be  done  if  a  caso  which  thoy  foresee 
should  come  to  pass.  Domat,  Civ.  Lavi,  torn. 
1.  lib.  1,  tit  1.  f  4. 

Domat  says  conditions  are  of  three  sorts. 
The  first  tend  to  accomplish  the  covenants  to 
wbl<di  tbey  are  annexed.  The  second  dis- 
solve covenants.  The  tlilrd  neither  accom- 
plish nor  avoid,  but  create,  some  change. 
When  a  condition  of  the  first  sort  comes 
to  pass,  the  covenant  is  thereby  made  ef- 
f^nal.  In  case  of  conditions  of  the  second 
sort,  all  things  remain  in  the  condition  they 
were  in  by  the  covenant,  and  the  effect  of  j 
tbe  condition  Is  In  suspense  until  the  eondl- 
tion  comes  to  pass  and  the  covenant  Is  void. 
Domat.  Civ.  Lawr.  lib.  i.  tit.  1,  8  4,  art.  6  et 
seq.  See  Poth  Obi.  pt  1.  C  S.  art  1,  |  1; 
Id.  pt  ii  <  .  3.  art.  2. 

(1)  Casual  conditions  are  such  as  depend 
upon  accident,  and  are  in  no  wise  in  the 
power  of  the  person  in  whose  favor  the 

obligation  Is  entered  into. 

(S)  Mixed  conditions  are  such  as  depend 
upon  the  joint  wills  of  the  person  in  whose  I 
favor  the  obligation  is  contracted,  and  of  a  I 
third  person ;  as,  "If  you  marry  my  oonstai.  I 
will  give."  etc.    Poth.  Ohl. 

Potestative  conditions  are  those  which 
ar»'  in  the  power  of  the  person  in  whose  favor 
the  obligation  was  contracted;  as.  if  I  con- 
tract to  give  my  neighbor  a  sum  of  money 
In  rase  he  cuts  down  a  tree. 

(4)  Resolutory  conditions  are  those  which 
are  added  not  to  suspend  the  obligation  till 
tlieir  ai  ( omplishment,  but  to  make  It  OSass 

when  they  are  accomplished. 

(5)  Suspensive  ol»Iigations  are  tbosewhlch 
suspend  the  obligation  until  the  performance 
of  the  condition.  They  are  casual,  mixed,  or 
potestatlye. 

——In  Common  Law.  The  status  or  rela- 
tive situation  of  a  person  in  the  state  aris- 
ing from  tbe  regulations  of  society.  Thus, 
a  person  under  twenty-one  is  an  infant,  with 
certain  privileges  and  disabilities.  Every 
person  is  bound  to  know  tbe  condition  of 

tbe  person  with  whom  he  deals. 

A  qualiiication,  restriction,  or  limitation 
modifying  or  destroying  the  orUdnal  net 
with  which  it  is  connected. 

A  clanse  In  a  contract  or  agreement  In- 
tt  iuUil  to  suspend,  resiind,  or  modify  the 
principal  obligation,  or,  in  case  of  a  will,  to 


suspend,  revoke,  or  modify  the  devise  or  be- 
quest  1  Bouv.  Inst  note  7S0. 

\  mndits  or  quality  annexed  hy  him  that 
hath  an  estate,  or  interest  or  right  to  the 
same,  whereby  an  estate,  etc.,  may  elfber  be 
defeated,  enlarged,  or  rreated  upon  na  un- 
certain event    Co.  I.itt.  2tiia. 

A  Quallllcatlon  or  restriction  annexed  to  a 
conveyance  of  lands,  whereby  it  is  provided 
that  in  case  a  particular  event  does  or  does 
not  happen,  or  in  case  the  grantor  or  i^rantee 
does  or  omits  to  do  a  particular  act  an  es- 
tate alkali  commence,  be  enlafied»  or  be  de- 
feated. Gffeenl.  Crulne,  Die.  tit  zllL  c  L 
§  1. 

A  future  uncertain  event,  on  the  bippett- 
ing  or  the  nonhappening  of  which  the  aeesMI' 
plishment.  modification,  or  resclsaion  of  a 
testamentary  disposition  is  made  to  depend. 

(1)  Affirmative  conditions  are  positive 
conditions.  Affirmative  conditions  implying 
a  negative  are  spoken  of  l)y  the  older  writ- 
ers, but  no  such  class  Is  now  recognised. 
Shop.  Touch.  117. 

(2)  Collateral  conditions  are  those  which 
require  the  doing  of  a  collateral  act  Shep. 
Touch.  117. 

(3)  Compulsory  conditions  are  sudi  as  eo^ 

pressly  require  a  thing  to  be  done. 

(4)  Repugnant  or  insensible  conditions 
are  those  InconalBtent  with  the  original  aet 

(5)  Consistent  conditions  are  those  which 
agree  with  the  other  parts  of  the  transac- 
tion. 

(6)  Copulative  conditions  are  those  which 
are  composed  of  distinct  parts  or  separate 
con<iitions.  all  of  wliiih  must  l»e  performed. 
They  are  generally  conditions  precedent  but 
may  be  subeequent  Powell,  Dev.  c  15. 

(7)  Disjum  tive  conditions  are  those  which 
require  the  doing  of  one  of  several  things. 
If  a  condition  become  Impossible  In  the  eopO' 
lative.  it  mav  be  taken  in  the  disjunctive. 
Viner,  Abr.  "CondiUon"  (iS  b)  (Y  b  2). 

(8)  Single  conditions  are  tiiose  wbldt  re- 
quire tlio  lining  of  a  single  act  only. 

( 9 )  Restrictive  conditions  are  such  as  con- 
tain a  restraint,  as  that  a  leasee  tfudl  not 

alien. 

(10)  Lawful  conditions  are  those  which 
the  law  allows  to  be  made. 

(11)  Unlawful  conditions  are  those  which 
tbe  law  fortifda 

(12)  Independent  conditions  are  those, 
each  of  which  must  be  performed  wiUiout 
regard  to  the  performance  of  the  others. 

(13)  r>ependent  conditions  are  those  the 
failure  of  performance  of  one  of  which  ox- 
cuses  performance  of  the  others. 

(14)  Bxprees  conditions  are  those  which 
are  created  by  express  worda  Co.  LltL  US. 
Express  conditions  are  also  known  as  'NMh 
ditioDs  in  deed." 

(15)  Implied  conditions  are  those  which 
the  law  supposes  the  parties  to  have  had  In 
mind  at  the  time  the  transaction  was  en- 
tered into,  though  no  condition  was  ex- 
pressed. Implied  conditions  are  also  known 
as  "covert  condltlont,"  or  "condltlona  In 
law."  but  the  latter  term  is  little  OSSd  br 
modem  writers.   2  Bl.  Comm.  155. 
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(16)  Impossible  conditions  arethose  which 
cannot  be  performed  in  the  course  of  nature. 

(17)  Possible  conditions  are  those  which 
wmj  be  performed. 

(1R)  Inherent  conditions  are  siuh  as  are 
annexed  to  the  rent  reserved  out  of  the  land 
Whereof  the  estate  ts  made.  Bhep.  Tench. 
118. 

<  19)  Precedent  conditions  are  those  which 
are  to  be  performed  before  the  estate  or  the 
ot>Ugati<m  commences,  or  the  beqnest  takes 
effect.  Powell,  Dev.  c.  15.  A  bond  to  convey 

land  on  the  paymr'nr  of  thp  inirchasp  money 
furnishes  a  common  example  of  a  condition 
precedent.  9  Gush.  (Mass.)  95.  They  are 
distinguished  from  rnnditlnns  subsequent. 

(20)  Subsequent  conditions  are  those 
Whose  effect  is  not  produced  until  after  the 
vesting  of  the  estate  or  bequest,  or  the  com- 
mencement of  the  obligation. 

"Where  a  condition  must  be  performed 
before  the  estate  can  commence,  it  is  called 
a  'condition  precedent;'  but  when  the  effect 
of  th'^  I  ondition  is  to  enlarge  or  defeat  the 
estate  already  created,  it  is  then  called  a  'con- 
dttlon  snbeequent.* "  12  Barb.  (N.  Y.)  440. 

A  ronditinn  subspquent  detenu  inf.'?  an  es- 
tate after  breach  upon  entry  or  claim  by  the 
proper  person:  as.  limitation  mark!  the 
period  which  ipso  facto  determines  an  es- 
tate.   3  Gray  (Mass.)  143. 

CONDITIONAL  FEE.  A  fee  which,  at  the 
common  law.  was  restrained  to  some  par- 

ti<ii!ar  heirs,  fxclnsivp  of  others.  It  was 
talU'd  a  <onditioiial  fee  by  reason  of  the 
condition.  expifFst'd  or  implied  In  the  dona- 
tion Of  it.  that,  if  the  donee  died  without 
snrh  partfrttlar  heirs,  the  land  should  re- 
vf-r*  U)  the  donor.  For  this  was  a  condition 
aan»'x«'(l  bv  law  to  all  grants  whatsoever, 
that,  on  failure  of  the  heirs  spedfled  in  the 
grant,  the  grant  should  be  at  an  end.  and 
the  land  return  to  its  ancient  proprietor.  2 
Bl.  Comm.  110. 

CONDITIONAL    LBOACV.     A  bequest 

whose  existence  depends  upon  the  happening 
or  not  happening  of  some  uncertain  event, 
by  which  it  is  either  to  take  place  or  to  be 
dffpated.    1  Rop.  Leg.  (3d  Ed.)  (545. 

CONDITIONAL  LIMITATION.  A  condi- 
tion followed  by  a  limitation  over  to  a  third 
person  in  case  thp  mndition  be  not  fulfltled, 
or  there  be  a  breach  of  it. 

A  condition  determines  an  estate  after 
breach,  upon  entry  or  claim  by  the  proper 
person.  A  limitation  marks  the  period 
which  determines  an  estate  without  any  act 
on  the  part  of  him  who  has  the  next  ex- 
pectant interest.  A  conditional  limitation 
is  therefore  of  a  mixed  nature,  partaking  of 
that  of  a  (onditlon  and  a  limitation.  Big- 
elow.  J..  .3  Gray  (Mass.)  143.  The  limitation 
over  need  not  be  to  a  stranger.  2  Bl.  Comm. 
ISR:  11  Mete.  (Mass.  102;  Watk.  Conv.  204. 

It  1^  diHtinguished  from  an  estate  on  con- 
dition subsequent  by  the  fact  that,  on  breach 
of  a  conditional  limitation,  the  estate  termi- 
nates IjMO  facto.  1  Btepb.  Comm.  810. 


CONDITIONAL  OBLIGATION.  An  obli- 
gation subject  to  a  condition. 

in  LiMiisiana.  An  implied  obligation. 
See  2  La.  Ann.  989,  991. 

CONDITIONAL  STIPULATION.  A  Stipu- 
lation on  (ondition. 

O^NDITIONES  QUAELIBET  00I08AE; 
maxime  autem  contra  matrimonium  et  eom- 

mercium.  Any  conditions  are  odious,  but 
especially  those  against  matrimony  and  com- 
merce.  Loftt,  644. 

CONDITIONS  OF  SALE.  The  terms  upon 
which  the  vendor  of  property  by  auction  pro- 
poses to  sell  it. 

The  instrument  containing  those  terms» 
when  reduced  to  writing  or  printing. 

CONDOMINIA.  in  civil  law.  Coowner- 
shlps  or  limited  ownerships,  snch  as  emphv- 

teiisis,  stiperflcics,  pifimiK,  hypothcca,  usus- 
fructua,  usus,  and  habiiatio.  These  were 
more  than  mere  jura  in  re  aliena,  being  por> 
tion  of  the  dominium  itself,  although  they 
are  commonly  distinguished  from  the  do- 
minium strtctly  so  called.  Brown. 

CONDONACION.  A  Spanish  law  term. 
Signifying  the  remission  of  a  debL 

CONDONATION.  The  conditional  forgive- 
ness or  remission,  by  a  husband  or  wife,  of  a 
matrimonial  ollsnse  which  the  other  has 
committed. 

Condonation  Is  the  remission  by  one  of 
the  named  parties  of  an  ofTense  which  he 
knows  the  other  has  committed,  on  the  con- 
dition, implied  where  it  is  not  expressed, 
of  being  continually  afterwards  treated  by 
the  other  with  conjugal  kindness.  2  Bish. 
Mar.,  Div.  &  Snp  S  2(;;<. 

Condonation  may  be  either  express  or  im- 
plied (87  Ind.  186).  as  by  continued  matri- 
monial cohabitation  after  knowledge  of  the 
offense  (13  N.  .1.  Eq.  si). 

CONDUCT  MONEY.  In  Bnglish  pracUce. 
Money  paid  to  a  witness  who  has  been  snb- 

poenawl  on  a  trial,  suflicient  to  defray  the 
reasonable  expenses  of  going  to,  staying  at, 
and  returning  from  the  place  of  trial.  Lush, 
Com.  Law  Prac.  460;  Archb.  New  Prac.  639. 

CONOUCTI  ACTIO.   See  "Actio  ex  Con- 

ducto." 

CONDUCTIO  il^at.)  A  hiring;  a  bailment 
for  hire. 

it  is  the  correlative  of  tocotto,  a  letting  for 
hire.   <7ond«cf{  actio.  In  the  dvll  law.  Is  an 

action  which  the  hirer  of  a  thing  or  his 
heir  had  against  the  latter  or  his  heir  to  be 
allowed  to  use  the  thing  hired.  (7o«td«cere. 
to  hire  a  thing.  Conductor,  a  hirer,  a  car- 
rier: one  who  undertakes  to  perform  Ial>or 
on  another's  property  for  a  specified  sum. 
VonductUM.  the  thing  hired.  Calv.  L«x.;  Du 
Cange:  8  Kent.  Comm.  586. 

CONE.  See  "Colne." 

CONE  AND  KEY.  A  woman  at  fourteen 
or  fifteen  years  of  ace  may  take  diarge  of 
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hm  house,  and  receive  cone  and  key. — that 
la^  keep  the  aooonnts  and  keya  CowelL 

Said  by  Lord  Coke  to  be  "cover  and  keye," 
meaning  that  at  that  age  a  woman  knew 
what  in  her  house  should  be  kept  under  lock 
and  key.  Coke,  M  Inat  208. 

CONFARREATIO.  In  Roman  law.  A  sac- 
rificial rite  resorted  to  by  marrying  penions 
Of  Ullh  patrician  or  priestly  degree,  for  the 
purpoEte  of  clothing  the  husband  with  the 
manus  over  his  wife;  the  civil  modes  of  ef- 
fecting the  name  thing  being  coemptio  (for- 
mal), and  nsus  mulieris  (informal).  Brown. 

CONFECTIO  (lAt  from  conficere).  The 
making  md  eompletUm  of  a  written  Inatm* 
ment.  5  Ck>ke.  1. 

CONFEDERACY. 

In  Criminal  Law.  An  agreement  be- 
tween two  or  more  per.^ous  to  do  an  unlaw- 
tm  act,  or  an  act  which,  though  not  unlawful 
In  Itaelf.  beconiea  so  by  the  oontedenugr.  The 
tedinical  term  usually  employed  to  algnlfy 
thla  offense  is  "  conspiracy." 

In  Equity  Pleading.  An  Improper  ecmi- 
binatlon  alleged  to  have  b^en  entered  into 
between  the  defendants  to  a  bill  in  equity. 

A  general  charge  of  confederacy  is  made 
a  part  of  a  bill  in  chancery,  and  is  the 
fourth  part,  in  order,  of  the  bill,  but  it  has 
become  merely  formal,  except  in  cases  where 
the  complainant  intends  to  show  that  such 
a  oomblnatlon  actually  exleta  or  existed.  In 
which  case  a  special  charge  of  such  con- 
federacy must  be  made.  Story,  Eq.  PI.  ii 
29,  30;  Mitr.  Eq.  PI.  (Jeremy  Bd.)  41: 
Cooper,  Eq.  PI.  9. 

 In  Internatlenat  L4iw.   An  agreement 

between  two  or  more  states  or  nations,  by 
which  they  unite  for  their  mutual  protection 
and  good.  This  term  to  applied  to  wadh  an 
agreement  made  between  two  Independent 
nations,  but  it  is  also  used  to  signify  the 
union  of  dlflerent  itates  of  the  aanw  nation, 
•M,  tb»  ooofedencj  of  the  states. 

CONFEDERATION.  The  name  Riven  to 
that  form  of  government  which  the  Amer- 
ican colonies  during  the  Revolution  devised 
for  their  mutual  safety  and  government. 

CONFERENCE. 

—-In  Preneh  Law.  A  similarity  between 

two  laws  or  two  sy5?tems  of  laws. 

 In  International  Law.  Verbal  explana- 
tions between  the  repreeentatlvee  of  at  least 
two  nations,  for  the  purpose  of  accelerating 
matters  by  avoiding  the  delays  and  other 
difficulties  necessarily  attending  written 
communications. 

 in  Legislation.  Mntual  consultations 

by  two  committees  appointed,  one  by  each 
house  of  a  legislature,  in  cases  where  the 
bonaea  cannot  agree  In  their  action. 


CONFE88IO  PACTA  IN  JUDtCIO  OMNI 

probatione  major  est.  A  confession  made  In 
court  is  of  greater  effect  than  any  proof. 
Jeok.  Gent  Gaa.  lOS. 

CONPBSaiON.  In  criminal  law.  The  vol- 
untary declaration,  made  by  a  person  who 
has  committed  a  crime  or  misdemeanor,  to 


another,  of  the  agency  or  participation  whidi 
he  had  In  the  same. 

An  admission  or  acknowledgment  by  a 
prisoner,  when  arraigned  for  an  offense,  that 
he  committed  the  wime  with  wblch  he  la 

charged. 

A  confession  is  an  admission  of  the  crim- 
inal act,  and  is  to  he  (llstiiiguLshed  from  "ad- 
misslona"  or  "declarations"  by  the  defendant 
of  fscts  from  which  guilt  may  be  inferred. 
53  Iowa,  69;   17  III.  427. 

Judicial  confessions  are  those  made  before 
a  magistrate  or  In  court  In  the  due  eonrae 

of  legal  proceedings. 

Extrajudicial  confessions  are  tho.se  made 
by  the  party  tisewhere  than  before  a  magis- 
trate or  In  open  court  1  Oreenl.  fiv.  i  216. 

CONFESSION  AND  AVOIDANCE.  In 
pleading.  The  admission  in  a  pleading  of 
the  tmth  of  the  facta  aa  stated  In  the  plead- 
ing to  which  it  is  an  answer,  and  the  allega* 
tion  of  new  and  related  matter  of  fact  which 
destroys  the  legal  effect  of  the  facts  so  ad- 
mitted. The  plea  and  any  of  the  aubseqaent 
pleadings  may  be  by  way  of  confession  and 
avoi<lancp,  or,  which  i.s  the  same  thing,  "in" 
confession  and  avoidance.  Pleadings  in  con- 
fession and  avoidance  must  give  color.  See 
"Color;"  1  East,  212.  They  must  admit  the 
material  facts  of  the  opponent's  pleading, 
either  expressly  in  terms  (Dyer.  171b),  or 
in  effect  They  must  conclude  with  n  veri- 
floation.  1  Sannd.  108.  note.  For  the  form 


of  statement,  see  Steph  PI. 
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Pleas  in  confession  and  avoidance  are  ei- 
ther in  JnatllleaOon  and  ezcnse,  which  go  to 

show  that  the  plaintiff  never  had  any  rlfxht 
of  action,  as.  for  example,  son  assault  de- 
mesne, or  in  discharge,  which  go  to  show 
that  his  right  has  been  released  Iqr  some 
matter  subsequent 

CONFE880R.  A  priest  of  some  Christian 
sect  who  receives  an  account  of  the  alns  of 

his  people,  and  undertakes  to  give  them 
solution  of  their  sins.  The  common  law 
does  not  recognise  any  such  relation,  at 
least  so  as  to  exempt  or  prevent  the  conf ee- 
sor  from  disclosing  such  communlcatlona  as 
are  made  to  him  in  this  capacity,  when  he 
is  called  upon  as  a  witness  in  a  court  of 
Jostioa. 

CONPK8SOIIIA  AGTIO.  8aa  **Ajetlo  Cob- 
fessorla.*' 

C0NPE88U8   IN   JUDiCIO  PRO  JUDf- 

cato  habetur  et  quodammodo  sua  sententla 
damnatur.  A  person  who  has  confessed  in 
court  is  deemed  as  having  had  Judgment 
passed  upon  him.  and,  in  a  manner,  ia  con- 
demned by  his  own  sentence.  11  Coke.  30. 
Bee  Dig.  42. 1. 1. 

CONPIDBNTIAL  COMMUNICATIONS. 

Those  statements  with  regard  to  any  trans 
action  made  by  one  person  to  another  during 
the  continuance  of  some  relation  between 
them  which  calls  tor  or  warrants  anch  oimi- 
munloatlons. 

At  law,  certain  classes  of  such  commi 


cations  are  held  not  to  be  proper  subjects  of  | 
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In  fourta  of  Justice,  and  the  persons 
them  are  excluded  from  disclosing 
when  called  npon  as  wltnaiwii;  upon 
grounds  of  public  policy;  as  communications 
between  husband  and  wife,  between  attorney 
aad  eilmt,  or  totwaaa  prl«flt  and  peoltent. 

CONriRMARE  EST  ID  QUOD  PRIU8  IN- 

firmum  fuit  simul  firmare.  To  confirm  is  to 
make  firm  what  was  before  infirm.    Co.  Lltt. 


that  which  was  Yoidabte  l8  iD»d«  firm  and 

unavoidable. 
A  eoiiy«yanee,  wherabjr  a  Toidable  ettate 

previously  prranted  is  made  firm. 

Ratification  of  an  otiiclal  act  by  a  peraon 
or  body  having  a  supervisory  Jurisdiction; 
as  oonflrmatlon  of  a  referee's  report  by  the 
court;  confirmation  of  a  sheriff's  sale;  con- 
fiimatlon  by  tlu-  l<  ^'iBlativo  body  of  an  0^ 
pointment  by  the  executive. 

——In  Eeeloolattleal  Law.  RatUIcatioii 
by  the  archbishop  of  the  election  of  a  biab- 
op  by  the  dean  and  chapter.  Wharton 

CONFIRMAT  USUM  QUI  TOLLIT  ABU8* 

um.  Ho  eonflnno  a  uso  wlio  remoroi  an 
aboso.  F.  Mooro,  764. 

CONFIRMAVI  iLat.)  1  hav.-  eooflrmod. 
I'sed  in  atn  itM>t  deeds  of  (  onfirtnation. 

CONFIRMEE.  He  to  whom  a  conflrma- 
tiOB  ii  modo. 

CONFIRMOR.  He  who  makes  a  conflmuir 
tion  to  amoUMr. 


eONfl^RMARE  NEIMO  POtEST  PRiUS- 

quam  jus  ei  acciderit.  No  one  can  confirm 
before  Uie  right  accrues  to  bim.  10  Coke,  48. 

CONFIRMATIO  (Lat.  conflrmare).  The 
conveyance  of  an  estate,  or  the  communica- 
tion of  a  right  that  one  hath  in  or  unto 
or  tenements,  to  aaotber  that  hath  the ! 
Ion  thereof,  or  some  other  estate  | 
therein,  whereby  a  voidable  estate  is  made 
sure  and  unavoidable,  or  whereby  a  mtrticu- 
lar  ootato  Is  Increased  or  enlarsod.  Shop. 
TOnch.  311;  2  Bl.  Comm.  325. 

Confirvtatio  creacens  tends  and  serves  to 
iaersase  or  enlarge  a  rl^ttol  estato,  and  so 
to  pass  an  Interest 

Conflrmatio  diminuen*  tends  or  senres  to 
diminish  and  abridflO  tho  sorrloss  whcfsiby 
the  tenant  holda. 

€ftm$rmmtto  perfMertM  tends  and  serres  to 
confirm  and  make  pood  a  wrongful  and  de- 
feasible estate,  by  adding  the  right  to  the 
posiaoslon  or  defeasible  seisin,  or  to  make 
a  «>ndltionaI  estate  absolute,  by  discharging 
the  condition. 

CONFIRMATIO  CHARTARUM  (Lat.  con- 
trMtSoB  of  tb»  diuters).  A  statute  passed 

la  16  Edw.  T..  wherobT'  the  Great  Charter  Is 
doi^ared  to  be  allowed  as  the  common  law; 
an  Jadsments  contrary  to  it  are  declared 
void;  copies  of  It  are  ordered  to  be  sent  to 
all  cathedral  churches,  and  read  twice  a  year 
to  the  people;  and  sentence  of  e.xcommuni- 
cattoa  is  directed  to  be  as  constantly  de- 
MQBoed  against  all  those  that  by  word  or 
dcfd  or  cotitis'-l,  act  contrary  thereto,  or  In 
any  degree  infringe  it.    1  Bl.  Comm.  128. 

CONFIRMATIO  EST  NULLA,  UBI  DON- 
um  praecedens  est  invalidum.  A  confirma- 
tion mill  where  the  preceding  gift  is  In- 
TaUd.   Co.  LitL  29&;  F.  MoorSb  764. 

CONFIRMATIO  OMNES  SUPPLET  DE 
fcctus,  licet  id  quod  actum  est  ab  initio  non 
valMlt.    Confirmation  supplies  all  defects. 

tboneh  that  which  has  been  done  was  not 
Talid  at  the  beginninK.    Co.  Litt.  295b. 

CONFIRMATIO  PERFiCIENS  (.Law  Lat) 
In  old  Wagllsli  law.  A  perfecting  oonllrma- 

tion  :  a  cooflnnation  which  tends  and  serves 
to  confirm  and  make  good  a  wrongful  and  de- 
laasllilB  satate,  by  adding  the  right  to  the 
poftsession.  or  defeasible  seisin,  or  to  make  a 
conditional  estate  absolute,  by  discharging 
the  coadltton.   Shop.  TondL  (by  Preston) 

j     CONFLICT  OF  PRESUMPTIONS.    In  thia 
CONFIRMATION.  A  contract  by  which  I  conflict,  certain  mlea  aro  applicable,  tIb.: 


CONFIECARE.  To  oonflseato. 

CONFISCATE.   To  appropriate  to  the  nse 

of  the  state.  Especially  used  of  the  goods 
and  property  of  alien  enemies  found  in  a 
state  in  time  of  war.  1  Kent,  Comm.  52  et 
aeq.  Bona  confiaoata  and  forUfacta  are  said 
to  be  tho  same  (1  Bl.  Comm.  299).  and  the 
result  to  the  individual  is  the  same  whether 
the  property  be  forfeited  or  oonflscated;  but, 
as  dlsttngnlshed.  an  IndlTldaal  forfeits,  a 
state  confiscates,  goods  or  other  property. 
Used  also  as  an  adjective, — forfeited.  1  Bl. 
Comm.  299. 

Confiscation  is  to  be  distinguished  from  a 
proceeding  in  prize.  *X!onfi8cation  is  the  act 
of  the  sovereiKii  against  a  rebellious  3ul>- 
Ject;  condemnation  as  prize  is  the  act  of  a 
bellliaroiit  acalnst  another  baUlsBrsiit.*'  14 
Ct  CL  Bsp.  48. 

CONFISK.  An  old  form  of  coollaeato. 

Finch,  Law,  bk.  .1,  c.  17. 

C0NFITEN8  REUS.  An  accused  person 
Who  admits  his  guilt. 

CONFLICT  OF  LAWS.   A  contrariety  or 

opposition  in  the  laws  of  states  in  those 
cases  where,  from  their  relations  to  each 
othw.  or  to  the  snbjeet-matter  In  dtspiit% 

the  rights  of  the  parties  are  liable  to  be  af* 
fected  by  the  laws  of  l>oth  jurisdictions. 

An  opposition  or  Inconsistency  of  domestle 
laws  upon  the  same  subject. 

As  a  term  of  art,  it  also  includes  the  de- 
<  ldinK  which  law  is  in  such  cases  to  have 
superiority.  It  also  includes  many  cases 
where  there  Is  no  opposition  botwson  two 
systems  of  law,  but  where  thO  Qasstion  is 
how  much  force  may  allowed  to  a  foreign 
law  with  reference  to  which  an  act  has  been 
done,  either  directly  or  by  leRal  implication, 
in  the  absence  of  any  domestic  law  exdu- 
slTsly  applicable  to  the 
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(1)  Special  take  prerodoiu  p  of  gf>neral  pre- 
sumptions; (2)  constant  of  casual  ones;  (3) 
presume  in  favor  of  innocence;  (4)  of  le- 
gality; (5)  of  validity:  and.  when  these 
rules  fail,  the  matter  is  said  to  be  "at  large. " 
Brown. 

CONFORMITY.  In  English  eccleslaaUcal 
law.   Adherence  to  the  doctrinM  and  uongM 

of  the  Church  of  England. 

CONFORMITY,  BILL  OF.    See  "BiU  of 

Confonnltjr/' 

CONFRAI Rl E  (Fr.)  A  fraiernlt7r  brotlier- 
hood,  or  1001617.  Oowell. 

CONFRONTATION.  In  practice.  The  act 
by  which  a  witness  is  brought  into  the  pres- 
ence of  the  accused,  wo  that  the  latter  may 

object  to  him.  if  he  can,  and  the  former  may 
know  and  identify  the  accused,  and  main- 
tain the  truth  in  his  presence.  No  man  can 
be  a  witness  unlees  confronted  with  the  ao- 
cuMd,  except  by  coneent. 

CONFU8IO  (I^t.  roHfuHdere).  In  civil 
law.  A  pouring  together  of  liquids;  a  melt- 
ing of  metals;  a  blending  together  ot  an 
inseparable  compound. 

It  is  distinguished  from  commixti*  hjr  the 
fact  that  in  the  latter  case  a  aeiNuratloii  majr 
be  made,  white  la  a  earn  of  eea/iitio  there 
cannot  be.  Bowtot,  Comm.  88;  8  Bl.  Comm. 

m. 

CONFUSION. 

 In  Common  Law.  The  Intermixture 

of  the  poods  of  tv,o  persons,  so  that  the  sev- 
eral portions  can  be  uo  longer  distin^lshed. 
8  Bl.  Comm.  405.  The  term,  and.  In  a  great 
degree,  the  doctrine,  are  borrowed  from  the 
rotifusio  of  the  civil  law.  The  meaning  of 
I  In  ff)rmer.  however,  has  been  so  far  modi- 
fied as  to  include  not  only  the  intermixture 
or  Interfusion  of  liquids  and  metals  (the 
lonfuHio  proper  of  the  civil  law),  hut  also 
that  of  dry  articles  (properly  expressed  in 
the  same  law  by  the  term  eommixiio).  The 
dorfrinf'f.  also  nf  the  two  systems  so  far 
differ  tiiat,  while  the  civil  law  allows  a  party 
wiio  willfully  intermixes  his  property  with 
that  of  another,  without  his  approbation  or 
consent  a  satisfaction  for  what  he  has  so 
improvidpntly  lost,  the  common  law  allows 
him  nothing,  but  gives  the  entire  property  to 
the  other  party.  8  Bl.  Comm.  406;  Inst  8. 1. 
28:  2  Steph.  Tomm.  8.":  2  Kent.  Comm. 
364;  U.  S.  Dig.  It  is  the  admixture  of 
poods  of  the  same  kind,  as  distinguished 
from  "accession,"  which  is  the  union  of  ma- 
terials of  different  kinds. 

 In  Civil  Law.    The  blendinp  or  union 

Of  the  characters  of  debtor  and  creditor  in 
the  same  person:  the  union  of  the  obligation 
of  the  debtor  with  the  right  of  the  croilitnr 
which  dissolves  or  extinguishes  the  former. 
Heinec.  Elem.  Jur.  Civ.  bk.  2.  tit.  3u.  § 
1006;  Ersk.  Inst.  lib.  e.  tit.  4.  §  23.  Thus, 
where  a  woman  obligee  marries  the  obligor, 
the  debt  to  eztlngnldied.  1  Balk.  808. 

CONFUSION  OP  mOHTa.  A  union  ot 
the  qualitlea  tA  debtor  and  credltiMr  In  the 


same  person.  The  effect  of  such  a  union  is 
generally  to  extinguish  the  debL  1  Salk. 
30G:  Cro.  Car.  551;  1  Ld.  Raym.  615.  See 
5  Term  R.  881;  Comyn.  Dig.  "Banm  ot 

Feme"  (D), 

CONQE.  In  French  law.  A  clearance;  a 
species  of  putport  or  permlnioii  to  navl- 

CONGE  D'ACCORDER  (Fr.  leave  to  ac- 
cord). A  phrase  used  in  the  process  of 
levying  a  fine.  Upon  the  delivery  of  the 
original  writ,  one  of  the  parties  immediately 
asked  for  a  conge  d'accorder,  or  leave  to 
agree  with  the  plainlifT,  Termes  de  la  Ley; 
Cowell.  See  "Liceutia  Conoordaodi ; "  2  BL 
CMnm.  860. 

CONQC  D*BMPARLBR  (Fr.  leave  to  Im- 
parl). The  privilege  of  an  imparlance  ( /i- 
centia  loquendi).  3  Sharswood,  BL  Comm. 
889. 

CONOE  D'ESLIRE  (Fr.)  The  klnTs  per- 
mission royal  to  a  ilran  and  chapter  in  time 
of  vacation  to  choose  a  bishop,  or  to  an 
abbey  or  priory  of  his  own  foundation  to 
choose  the  abbot  or  prior. 

Originally,  the  king  ha<l  free  appointment 
of  all  ecclesiastical  dignities  whensoever 
th«y  chanced  to  be  void.  Afterwards  he 
made  the  election  orer  to  others,  under  cer- 
tain forms  and  conditions,  as,  that  at  every 
vacation  they  should  ask  of  the  king  com|^ 
d'etKre.  Cowell:  Termes  de  la  Ley;  1  Bl. 
Oomm.  878.  888. 

CONGEABLE  (Fr.  i-iin<n\  permission, 
leave).  Lawful,  or  lawfully  done,  or  done 
with  permiiiion;  ai,  entrj  eorngmMt^  and 
tte  like.  Utt  f  878. 

CONGILDONE8.  In  Saxon  law.  Fellow 
members  of  a  guild.  Spelman,  voc  "Gel- 
dnrn.** 

CONGIUS.  An  ancient  measure  containing 
about  a  gallon  and  a  pint.  Cowell;  Blount. 

CONGREGATION.  A  society  of  a  number 
of  persons  who  compose  an  ecclesiastical 
body. 

In  the  ecclesiastical  law,  this  term  is  used 
to  designate  certain  bureaus  at  Rome,  where 
ecclesiastical  matters  are  attended  to. 

In  the  United  States,  by  congregation  is 
meant  the  members  of  a  partieolar  drareh 
who  meet  in  ono  iriaoe  to  worohlpi.  8oe  8 
Russ.  120. 

It  Is  a  broad'  r  term  than  "communicants," 
including  all  who  habitually  meet  tocethor 
for  wordilp.   11  N.  T.  243. 

CONQRESS.  An  assembly  of  deputies  con- 
vened from  different  povernnients  to  trOOt 
Of  peace  or  of  other  international  affairs. 

The  name  of  the  legislative  body  of  the 

United  States,  composed  of  the  senate  and 
house  of  representatives.  Const.  U.  S.  art 
I.  I  1. 

CONJECTIO.  In  the  civil  law  of  evidence. 
A  throwing  together;  presumption;  the  patr 
ting  <rf  things  together,  with  the  iafwoMS 
drawn  ther^Mnn.  Matt  Pr.  c  1.  note  48. 
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CONJECTIO  CAUSAE.    In  civil  law.  A 
Statement  of  the  case;   a  brief  synopsis  of 
tbe  case  given  by  the  advocate  to  the  judge  | 
1b  opening  the  trial.   Calv.  Lex.  { 

CONJECTURE.   A  slight  degree  of  cre- 
dence, arising  from  evidence  too  weak  or 
too  remote  to  cause  l>olief.    1  IfaacardiM 
Prob.  quaest  14,  note  14. 

An  idea  or  notion  founded  on  a  probabil- 
ity, wttboat  any  domonatntloii  of  its  tnitli. 

CONJOINTS.  PerMoa  married  to  each 
other.  Storj.  ConlL  Lawa»  §  71.  Wolff.  Dr. 
NaL  S  8&8. 

CONJUGAL  RIGHTS.  Rights  arislnf  (rom 
the  relation  of  husband  and  wife. 

In  England,  a  writ  Uea  for  restitution  to 
conjugal  rights  in  rase  of  intentional  de- 
sertion, including,  porhapn.  a  refusal  to  con- 
sunimatt'  inarrlag*'.  under  some  circum- 
stances, but  this  remedy  has  never  been 
sdoplsd  in  the  United  States.  BIsH.  Mar. 
ft  Wf.  I  603  et  ssq.;  8  Bl.  Oomm.  M. 

CONJUQIUM.  One  of  the  names  of  mar- 
tisge.  anions  the  Romana  TayL  Civ.  Law, 

CONJUNCT.  In  Scotch  law.  Joint,  as 
spiled  to  rights.   Ersk.  Inst  bk.  3.  tit  8.  § 

34;  Bell.  Dirt 

Connected,  as  applied  to  persons.  Bell. 
Diet 

CONJUNCTA.  In  civil  law.   Thiugs  joined 
together  or  united;    as  distinguished  from  I 
dUjuHcta,  things  disjoined  or  separated. 
Dig.  60.  16.  63. 

CONJUNCTIM  (Lat.)  In  old  English  law. 
Mntljr.   Inst  8.  80.  8;  Bracton.  ft>L  19. 

CONJUNCTIM  ET  DIViSIM  (Law  Lat) 
 In  Old  English  Law.    Jc^tly  and  SOT* 

•rslly.   Bracton.  foL  19. 

In  the  Civii  Iomt.  Con/aiMflsi  ef  dis> 

junciim  and  amfuncHm  et  aepanHm  were 

used. 

CONJUNCTIO.  In  civil  law.  Conjunc- 
tion; connection  of  words  in  a  sentence. 
8n  IH»  60.  IC  88.  148. 

CONJUNCTIO   MARITI    ET  PEMINAE 

est  de  jure  naturae.    Thi'  union  of  a  man 

and  a  woman  is  of  the  law  of  nature. 

CONJUNCTIVE.  Coanectins  in  a  manner 

denoting  union. 

CONJURATIO. 

Iw  OM  Englieh  Law.  A  swearing  to- 

fMher:  an  oath  administered  to  several  to- 
(sUier;  a  combination  or  confederacy  under 
ontb.  Cowell;  Blovnt;  TomUn. 

 In  Old  European  Lew.   A  compact  of 

the  inhabitants  of  a  commune,  or  munici- 
pality, confirmed  by  their  oaths  to  each 
otker,  (snd  wUcfa  was  the  basis  of  the  com' 
MM.  ttiik.  Loat.  lit. 


CONJURATION    (Lat    a    swearing  to- 
Kether).   A  plot,  bargain,  or  compact,  made 
I  by  a  number  of  persons  under  oath,  to  do 
I  some  public  harm. 

Personal  conference  with  the  dOTil  or 
some  evil  spirit  to  know  any  sscrst  or  effect 

any  purpose. 

CONJURATOR.  In  old  English  law.  One 
who  swears  or  is  sworn  wltti  otbers;  one 
bound  by  oath  with  others;  a  compurgator: 
a  conspirator.  Britt  87,  180;  Fleta.  lib.  2. 
c  47,  f  6. 

CONNIVANCE.  An  agreement  or  con- 
sent. Indirectly  given,  that  sometliing  unlaw- 
ful Siiall  be  done  by  another. 

A  married  party's  corrupt  consenting  to 
evil  conduct,  of  which  afterwards  he  com- 
plains.  2  Blsh.  Mar.  ft  Div.  {  803. 

Connivance  differs  from  eondonatlon. 
though  the  same  legal  consequences  may  at- 
tend It  Connivance  necessarily  involves 
criniiiialily  on  the  part  df  thf  iinliv  idual  who 
connives;  condonation  may  take  place  with- 
out imputing  the  slightest  blame  to  the 
party  who  forgives  the  injury,  ronnivancp 
must  be  the  act  of  the  mind  before  the  of- 
fense has  been  committed;  condonation  la 
the  result  of  a  determination  to  forgive  an 
injury  which  was  not  known  until  after  It 
was  inflicted.  3  Hagg.  Bcc  360.  i 
An  error  f)f  judgment  not  involving  a 
willinKncss  to  have  the  delinquency  com- 
mitted is  not  connivance.  It)  .lur.  S29.  Nor 
is  a  watching  of  the  guilty  parties,  without 
interference.   109  Mass.  408. 

I 

CONNOISSEMENT.  In  French  law.  An 
instrument,  signed  by  the  master  of  a  ship 
or  his  agent,  containint^  a  description  of  the 
goods  loaded  on  a  .siiip.  the  persons  who 
have  .sent  them,  the  persons  to  whom  they 
were  sent  end  the  undertaking  to  transport 
them.  A  MU  of  lading.  Guyot  Rep.  Unly.; 
Ord.  de  la  Mar.  Hb.  8.  tit  8.  art.  1. 

CONNUBIUM  (Lat.)   A  lawful  marriage. 

CONOCIAlij^TO.    In  Spanisb  law.  A 

recognisance.  White,  New  Reoop.  bk.  8.  tit 

7.  c.  5.  S  3. 

CONOCIMIENTO.  In  Spanish  law.  A  bill 
of  lading.  In  the  Mediterranean  ports  it  is 
called  poliza  de  varrjomicnlo.  For  the  requi- 
sites of  this  Instrument  see  Code  Comjn. 
Spain,  arts.  798411. 

CONP088E88ia  In  modern  civii  law. 
A  joint  poesesBlon.   Macimld.  CIt.  Law,  % 

245. 

CONQUEREUR.  In  Norman  an  1  old  Eng- 
lish law.  The  first  purchaser  ot  au  estate; 
he  who  first  brought  an  estate  into  IliS  fUOh 
ily.  2  Bl.  Comm.  243. 

CONQUEROR.   In  old  English  and  Booteh 

law.    Same  as  "conquereur." 

CONQUEST  (tAt  coM^ujro,  to  seek  for). 
it»  Foudai  Law.  Pnrdiase;  any  means 
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of  obtaining  an  estate  out  of  the  usual 
course  of  inheritance. 

The  estate  itaeU  so  acquired. 

Aeoordlnir  to  Blaelcitoii«  and  Sir  Heniy 
Spelman,  the  word  in  its  original  meaning 
was  entirely  dissociated  from  any  connection 
with  the  modern  idea  of  military  mlnluga- 
tion.  but  WIS  need  aolely  In  tlie  Mue  of 
purchase. 

 In  International  Law.   Tho  acquisition 

Of  the  sovereignty  of  a  country  by  force  of 
arms,  exercised  hy  an  independemt  power 
which  reduces  the  vanquished  to  fhe  sab- 
mission  of  its  empire. 

CONQUETS.  In  French  law.  The  name 
given  to  every  acquisition  which  the  hus- 
band and  wife,  jointly  or  severally,  make 
during  the  conjugal  community.  Thus,  what- 
ever Is  acquired  "by  fhe  haSbuid  and  wife, 
etther  by  his  or  her  industry  or  good  fortune, 
inures  to  the  extent  of  one-half  for  the  ben- 
efit of  the  other.  Merlin,  Report;  Merlin, 
Qiifst  In  Louisiana,  these  gains  are  called 
aqutta.  Civ.  Code  I.a.  art.  2369.  The  con- 
quett  by  a  former  marriage  may  not  be  set- 
tled on  a  second  wile  to  prejudice  the  heirs. 
t  Low.  (U.  S.)  175. 

CONQUISITIO.  In  feudal  and  old  Eng 
llsh  law.  Acquisition.  Sptiman,  voc.  '*Ck>n- 
qaestns;"  2  Bl.  Ckxnun.  142. 

CONQUfSfTOR.  In  feudal  law.  A  pur- 
chaser, acquirer,  or  conqueror.  2  Bl.  Comm. 
U%  S48. 

CONSANQUINEOUS  FRATER.  A  brother 
who  has  the  same  father.  2  BL  Comm.  281. 

CONSANGUfNEUS.  One  within  the  de- 

grcH's  of  consanguinity. 

CONSANQUiNEUS  EST  QUA8I  EODEM 
sanguine  natus.  A  person  related  by  con- 
sanguinity is.  as  it  were,  sprang  trooi  the 

same  Mood.    Co.  Litt.  157. 

CONSANGUINITY  (Lai.  conmnguis.  blood 
together) .  The  relation  sabslsting  among  all 

the  different  por.sone  descending  from  the 
same  stock  or  common  ancestor. 
——Collateral  Coneanguinlty.    The  relar 

tion  subsisting  among  persons  who  descend 
from  the  samor  common  ancestor.  l)Ut  not 
one  from  the  other.  It  is  essential,  to  con- 
stitute this  relation*  that  they  spring  from 
the  same  common  root  or  stock,  but  In  dif- 
ferent branches. 

The  mode  of  computing  degrees  of  collat- 
eral consanguinity  at  the  common  and  by 

the  canon  law  is  to  dlscovfr  the  common 
ancestor,  to  begin  with  him  to  reclton  down- 
wardSv  and  the  degree  the  two  persons  or 
the  more  remote  of  them,  is  distant  from 
the  ancestor.  Is  the  degree  of  kindred  sub- 
sisting between  them.  For  in^tanrp.  two 
brothers  are  related  to  each  other  in  the 
first  degree,  because  from  the  father  to  each 
of  them  is  one  degrep.  An  uncle  and  a 
nephew  are  related  to  each  other  in  the  sec- 
ond degree,  because  the  nephew  is  two  de- 
grees distant  from  the  common  ancestor; 
and  the  rule  of  computattOA  is  eztsnded  to 


the  remotest  degrees  of  collateral  relation- 
ship. 

The  method  of  computing  by  the  civil  law 
is  to  begin  at  either  of  the  persons  In  ques> 

tion,  and  count  up  to  the  common  ancestor, 
and  then  downwards  to  the  other  person, 
calling  it  a  degree  for  each  person,  both  ae- 
cendlng  and  descending,  and  the  degree? 
they  stand  from  each  other  is  the  degree  in 
which  they  stand  related.  Thus,  from  a 
nephew  to  his  father  is  one  degree;  to  the 
grandfather,  two  degrees;  and  then  to  ^ 
uncle,  three;  wliidi  points  out  the  retafttaa* 
ship. 

The  mode  of  the  civil  law  Is  preferable, 

for  it  points  out  the  actual  degree  of  kindn  i? 
in  all  cases.  By  the  mode  adopted  by  the 
common  law,  different  relations  may  stand 
in  the  same  degree.  The  uncle  and  nephew 
stand  related  in  fhe  second  d^ree  by  tlie 

common  law,  and  sn  nr^  Uxn  first  cousins,  or 
two  sons  of  two  brothers;  but  by  the  civil 
law  the  uncle  and  nephew  are  in  the  third 
degree,  and  the  consiiis  ar^  in  the  fourth- 
The  mode  of  computation,  however,  is  im- 
material, for  both  will  establish  the  same 
person  to  be  the  heir.  2  BL  Comm.  202.  See 
"Descent;"  ••Ltee." 

 Lineal  Consanguinity.    That  relation 

which  exists  among  persons  where  one  is 
descended  from  the  other,  as  between  the 
son  and  the  father,  or  the  grandfather,  and 
BO  upwards  in  a  direct  ascending  line,  and 
between  the  father  and  the  son.  or  fho  grand- 
son, and  80  downwards  in  a  direct  descend- 
ing line. 

In  computing  the  degree  of  linpal  con- 
sanguinity existing  betwen  two  persons,  ev- 
ery generation  in  the  direet  eonrse  of  reia^ 
tlonshlp  between  the  two  parties  makes  a 
degree,  and  the  rule  is  the  same  by  the 
canon.  ciTll.  and  oonunon  law. 

CONSCIENCE.  Internal  or  SStt  knowl- 
edge or  judgment  of  right  or  wrong.  It  is 
not  identical  with  "principle."  An  "objec- 
tion on  principle"  to  the  death  penalty  is 
not  the  same  as  a  conscientious  scruple.  7 
Gal.  140. 

CONSCIENCE.  COURTS  OF.  Courts,  not 
of  rctord  l  onatltuted  by  act  of  parliament 
in  the  city  of  London,  and  other  towns,  for 
the  recovery  of  small  debts;  oIlMrvlas  and 
more  commonly  called  "Ckmrts  of  BsqpiOSte.'* 
3  Stcph.  Comm.  451. 

CONSCIENTIA  DICITUR  A  CON  ET 
sclo^  quasi  seire  eum  Deo.    Consdeaeo  is 

called  from  con  and  sdo.  to  know,  as  It 

were,  with  Cod.    1  Coke,  inn. 

CONSECRATIO  EST  PERIODUS  ELEC- 
tionis;  eleotio  est  praeambula  coneecrs- 
tionis.  Consecration  is  the  termination  of 
election;  election  is  the  preamble  of  conse- 
cration. 2  Rollo,  Abr.  102. 

CONSEIL  DE  FAMILLE.  A  GOOndl  Of 
the  family.  In  French  law.  certain  acts 
require  the  sanction  of  this  body.  For  es- 
araple.  a  guardian  can  lu'ilher  accept  nor  re- 
ject an  inheritance  to  which  the  minor  has 
saeoeeded  wtthont  tals  authority  (Oodo  Nap. 
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461);  nor  can  he  accept  tor  the  child  a  gift 
taMr  vipoi  wltlKnit  th«  Uk«  anthoritj  (Id. 

4€3).  So,  also,  In  brlnprlng  or  compromising 
a  suit  on  behalf  of  the  child,  or  generally  in 
CDnipouiuiing  itMmt,  and  la  iniiiieioiis  per- 
aoaal  relations,  e.  g.,  consent  to  marriages  of 
orphans,  the  authority  of  this  body  is  neces- 


CONSEIL  JUOICIAiRE.  In  Frem  h  law. 
When  a  person  lias  t>een  subjected  to  an  in- 
terdiction on  the  ground  of  his  insane  ex- 
travagar.te,  but  the  interdiction  is  not  abso- 
lute; but  limited  only,  the  court  of  first  in- 
sMMa.  wbidi  gnmto  the  interdiction,  ap- 
pstats  a  council,  called  by  this  name,  with 
wboae  assistance  the  party  may  bring  or  de- 
fend actions,  or  compromise  the  same,  alien- 
ate his  estate,  oiaka  or  incur  loansb  and  the 
Mlr#.  Brown. 

CONSENSUAL  CONTRACT.  In  civil  law. 
A  ooDtraet  completed  by  the  consent  of  the 
parties  merely,  without  any  furthar  act 

The  contract  of  sale,  among  the  ciTfllans, 
is  an  example  of  a  consensual  contract,  bc- 
rause  the  moment  there  is  an  agreement  be- 
tween fhe  aeller  and  the  buyer  as  to  the 
rhinp  and  the  price,  the  vendor  and  the  pur- 
•  baser  base  reciprocal  actions.  On  the  con- 
trary, on  a  loan,  there  la  no  action  by  the 
leader  or  borrower,  although  there  may  have 
been  consent  until  the  thing  is  delivered,  or 
the  money  counted.  Poth.  Obi.  pt.  1.  0.  1,  S 
I.  art.  2:  1  Bell.  Comm.  (5th  Ed.)  48S. 

CONSENSUS     EST    VOLUNTAS  PLU- 
rium  ad  quos  res  pertinet,  simul  juncta. 
Is  the  conjoint  will  of  several  per- 
to  wbom  tba  thins  belongs.  Loflt,  614. 


CONSENSUS  FACIT  LEGEM.  Consent 
aakea  the  law.  A  contract  is  law  between 
tta  partlea  havtng  reetf Ted  fhalr  eonaeat 


CONSENSUS,NON  CONCUBITUS.  FACIT 
matrimonium.  Consent,  not  coition,  constl- 
tftataa  manfaga.  Co.  Litt.  33a;  Dig.  50.  17. 
30.  Se<>  m  Clark  &  V.  534;  1  Bouv.  Inst. 
103;   Broom.  Leg.  Max.  (3d  London  Ed.) 


CONSENSUS,  NGN  CONCUBITUSr  FA 
cit  nuptias  vel  matrimonium,  et  eonsentire 
non  possunt  ante  annos  nubiles.  Consent, 
aad  aot  cohabitation,  constituti  s  nuptials  or 
marriaice.  and  persons  cannot  consent  before 
marriageable  years.  6  Coka.  »;  1  Bl.  Comm. 
4M. 

CONSENSUS  TOLLIT  ERROREM.  Con 
s«BC  removes  or  obviates  a  mistake.  Co. 
Utt.  12<:  Coke.  Sd  Inst  128:  Broom.  Leg. 
Max.  <3d  Ixindon  Ed.)  129:  1  Ring.  N.  C. 
<8:  6  El.  A  Bl.  338;  7  Johnn.  (  N.  Y.)  611. 

CONSENSUS  VOLUNTAS  MULTORUM 
ad  quos  res  pertinet,  simul  Juncta.  Consent 

lathe  united  will  of  st'voral  interested  in  one 
t-maUar.   Dav.  48;  Branch,  Princ 


CONSENT  (1-at  rt,n.  with,  together.  i*rn- 
tirt.  to  feel).   A  concurrence  of  wills. 


Express  consent  is  that  directly  given, 
either  «4va  vo'ee  or  in  writing. 

Implied  <'onsent  is  that  manifested  by 
signs,  actions,  or  facts,  or  by  inaction  or  si- 
lenea,  wMeh  raise  a  proanmptlon  that  tha 
consent  has  been  given. 

Consent  supposes  a  physical  power  to  art, 
a  moral  power  of  iictiug,  and  a  serious,  de- 
termined, and  free  use  of  those  powers. 
FoabL  Bq.  bk.  1.  c  S,  1 1.  Baa  '^Agraamant:" 
"Contraet" 

CONSENT  RULE.  An  entry  of  record  by 
the  defendant,  confessing  the  lease,  entry, 
and  ouster  by  tba  plaintiff,  la  an  action  of 
ejectment.  This  was.  until  recently,  used  in 
England  and  in  those  of  the  United  States 
in  which  tha  aettas  of  ejaetment  la  still  re- 
tained aa  a  nuaaa  of  atwilring  poaaenlan  of 

land. 

CONSENTIENTES  ET  AGENTE8  PARI 
poena  plectentur.  Those  consenting  and 
those  perpetrating  shall  reoalva  (ha  auna 

punishment.   5  Coke,  80. 

CONSENTIRE  MATRIMONIO  NON  POS- 
sunt  infra  annos  nubiles.  FanoM  cannot 
conaaat  to  marriage  before  marriageabla 

years.  5  Coke,  80;  6  Coke,  22. 

CONSEQUENTIAE  NON  EST  CONSE- 
quentia.  A  consequence  ought  not  to  be 
drawn  from  another  ciNiaaquaQce.  Bac. 
Aph.  16. 

CONSEQUENTIAL  DAMAGES.  Those 
damages  or  those  losses  which  arise  not 
from  the  immediate  act  of  the  party,  but  in 
consequence  at  siieli  act.  TiMM  inoduosd 
aatorall^,  bat  not  dliaetly. 

CONSERVATOR  (Lat  oomtrtare,  to  pre- 
serve). A  preserver;  one  whose  busineas  It 

is  to  attend  to  the  enforcement  of  certain 
statutes. 

A  delegated  umpire  or  standing  arbitrator, 
chosen  to  compoae  and  adjnit  dllBenltlaa 

arising  between  two  parties.  Cowell. 

A  guardian.  So  used  in  Connecticut.  8 
Day  (Conn.)  472;  6  Conn.  280;  8  Conn.  228; 
12  Conn.  878. 

CONSERVATOR  OF  THE  PEACE.  He 
who  hatll  an  especial  charge,  by  virtue  of 
his  offloa,  to  oea  tiiat  tha  klng'a  peace  ba 

kept. 

Before  the  reign  of  Edward  III.,  who  cre- 
ated justices  of  the  peace,  there  were  sundry 
persons  interested  to  keep  the  peace,  of 
whom  there  were  two  claasea;  one  of  whicb 
had  the  power  annexed  to  the  office  which 
they  held;  the  other  had  it  merely  by  It.self, 
and  were  henoe  called  "wardens"  or  "con- 
servators of  the  peace."  Lambard,  EUren. 
lib.  1.  c.  3  This  latter  sort  are  superseded 
by  the  modem  Justlcat  of  tha  poaoa.  1  Bl. 
Comm.  349. 

The  judges  and  other  similar  ofllcara  of 
the  various  states,  and  also  of  the  United 
States,  are  conservators  of  the  public  peace, 
being  entitled  "to  hold  to  the  security  of  the 
peace  and  during  good  behavior."  1  Shara- 
wood.  Ul.  Comm.  349. 

uiyui^uu  L/y  Google 


CONSERVATOR  TRUCIS 


(192)        CDNSIDERATUM  EST,  ETC. 


CONSERVATOR  TRUCI8  (Lit)    An  of- 

fleer  whose  duty  it  was  to  inqniro  into  ftll 
offenses  agalni>t  the  king's  truces  and  sate- 
conducts  upon  the  main  seas  out  of  the  lib- 
erties of  the  Cinque  Ports. 

Under  St.  2  Hen.  V.  st.  1.  6.  Buch  of- 
fenses are  declared  to  be  treason,  and  such 
offlcers  are  appointed  in  every  port,  to  hemr 
and  determine  mch  caaei,  ''axHJordIng  to  the 
•ndent  maritime  law  then  practised  in  the 
admiral's  court,  as  may  arise  upon  the  high 
BeUk  and  with  two  associates  to  determine 
thoae  arising  upon  land."  4  BL  Comm.  99, 
70. 

CONSERVATORS  OF  RIVERS.  In  Eng- 
liah  law.  Commissioners  who  are.  b7  act 
of  parllamMit.  given  the  control  of  a  cer- 
tain river. 

CONSIOERATIO  CURIAE.    The  coDSid 
eratlon  of  the  court;  that  is,  the  Judgment  of 
the  court  implying  consideration  or  study. 

CONSIDERATION  (Law  I>at  f,,nxUleratiu) . 
The  material  cause  which  moves  a  contract- 
ing party  to  enter  into  a  contract  8  B1. 
Comm.  443. 

The  price,  motive,  or  matter  of  induce- 
ment to  a  roil  tract.-  whether  it  lie  the  com- 
pensation which  is  paid,  or  the  inconven- 
ience which  iB  suffered  by  the  party  from 
wiiom  it  proi  t  i  <lH.  A  i  omponsation  or  equiv- 
alent. A  cause  or  occasion  meritorious,  re- 
quiring mutual  recompense  In  deed  or  In 
law.     Viner,  Abr.  "Consideration"  (A). 

The  quid  pro  quo,  that  which  the  party  to 
whom  a  promise  is  made  does  or  agrees  to 
do  in  exchange  therefor.   120  U.  S.  197. 

Mutuality  of  obligation,  as  to  each  party, 
IS  the  obligation  imposed  by  the  contract  on 
the  other  party. 

As  applied  to  contracts,  "eonsldenition'* 
and  "obligation"  ntf  really  convertible 
terms,  though  frequently  used  as  correla- 
tives. The  essence  of  evoy  contract  Is  its 
mutuality,  and,  in  necessary  consequence, 
the  obligation  of  each  party  Is  the  consid- 
eration running  to  the  other,  while  the  en- 
tire obligation  of  the  contract  is  the  mutual 
conid  derations. 

"The  motive  for  entering  into  a  contract, 
and  the  consideration  of  the  contract,  are 
not  the  same.  Nothing  is  consiib  ration  that ! 
is  not  rcRardcd  as  such  by  both  parties.  lt[ 
is  the  price  voluntarily  paid  for  the  prom-! 
Isor's  undertaking.    Rxp<(tation  of  rcHult.'J 
Will  not  constitute  a  consideration."  Beach, 
OOBt  9  147. 

Con.'^ldcration  Is  the  very  life  and  essence 
of  a  contract,  and  a  contract  or  promise  for 
wblcb  there  Is  no  consideration  cannot  be 
enforced  at  law.  Sue  h  a  promise  Is  called  , 
a  nudum  padum  fcx  niido  partn  non  oritur 
acttoi,  or  iwulc  pact,  berau.se  a  g^^tultous 
promise  to  do  or  pay  anything  on  the  one 
side,  wttbout  any  compensation  on  the  oth- 
er, could  only  be  enforced,  in  the  Roman 
law,  when  made  (or  clothed)  with  proper 
words  or  formalities. — partum  mbU  pre- 
aeriptis  restitvm.  7  Watts  &  S.  (Pa.)  317; 
Plowd.  308;  Smith,  Lead.  Cas.  456;  Doctor 
«  Stud.  S.  e.  24:  8  Call  ( Va.)  4S9:  7  Conn.  67; 


1  Stew.  (Ala.)  51;  5  Mass.  3U1;  4  .lohns. 
(N.  Y.)  2Zr,:  r.  VriK-  (Tenn.  i  4 IS:  Cook" 
(Teun.)  467;  6  Halst  (N.  J.)  174;  4  MunL 
(Va.)  95;  11  Md.  281;  25  Miss.  66:  So  Me. 

412. 

Cousi(i»'raiioiis.  according  to  their  geueral 
nature,  are: 

(1)  Valuable,  being  one  which  confers 
some  benefit  on  the  jiarty  at  whose  in- 
.stan<  e  it  is  tuade.  or  upon  a  third  party, 
at  his  request,  or  some  detriment  tnu^iain<^^ 
at  the  instance  of  the  party  promising  by 
,he  party  to  whom  the  promise  is  made. 

(2)  Good,  being  one  of  blood,  natural  af- 
fection, or  the  like.  Beach.  Cent.  9  148: 
Chlt.  Cont.  7:  Doctor  &  Stud.  179:  1 
Selw.  N.  R  39.  40;  2  Pet  (U.  8.)  182;  5 
Cranch  (U.  S.)  142.  160;  1  Utt  (Ky.)  18S; 
3  Johns.  (N.  Y.)  100;  14  Johns.  (N.  Y.  ( 
460;  8  N.  Y.  207;  «  Mass.  58;  2  Bibb  (Kv.> 
.■{0:  2  J.  J.  .Marsh.  (Ky.)  222;  2  N.  H.  97; 
Wright  (Ohio)  660;  5  WatU  A  S.  (Pa.)  427; 
IS  Serg.  ft  R  (Pa.)  29;  12  Ga.  52;  24  Mlsa 
9;  4  III.  XI;  f,  Humph.  (Tenn.)  19;  4  BlftCkf. 
(Ind.)  3S8;  3  C.  B.  321;  4  East  55. 

Valuable  conidderatlons  are  divided  by  the 
fiviliaiis  info  fonr  l  iasses.  which  are  given, 
witli  literal  trau.siations:  />o  ut  des,  I  give 
that  you  may  give,  facio  ul  facias.  I  do  that 
you  may  do,  facio  ut  de*,  I  do  that  you  mar 
give,  ffo  ut  facias.  I  give  that  you  may  do. 

Tlipy  an-  also: 

(3)  Executed  or  past,  being  those  done  or 
received  before  the  obligor  made  the  promise. 

(  f  t  Execntory.  being  those  by  which  It  lJ« 
undertaken  to  do  something  in  the  future. 
95  U.  S.  MS;  6  Colo.  SIS. 

They  are  also: 

(R)  Concurrent,  being  those  which  ari£« 
at  till    iiae  time,  or  where  the  prmnises  are 

simultaneous. 

(6)  Continuing,  being  those  which,  are 

executed  only  in  part. 

(7)  Kquital)le.  being  moral  considerations. 
()S)  .Moral,   being  such   as.   though  not 

valuable,  are  of  moral  obligation,  and  are 
sufBclent  to  support  an  executed  contratt. 
IS  S.  K.  421. 

(9)  Gratuitous,  being  those  which  are  not 
founded  on  such  a  deprivatioii  or  iojtiry  , 

to   the   promisee  as   to   make  the  COnirid* 
eration  valid  at  law.    2  Mich.  SSL 

(10)  Illegal,  being  agreements  to  do 
things  in  contravention  of  the  oonnoa  or 
of  statute  law. 

(11)  Impossible,  being  those  which  can-  ' 
not  be  performed. 

Gonsideratf otts  have  been  further  classtfted 
as  "express"  or  "Implied."  accordingly  as 
they  are  stated  in  the  contract,  or  left  to  l>« 
inferred  by  law,  bat  the  distinction  is  based 
rather  on  the  manner  of  contracting  than 
on  the  nature  of  the  consideration.  See  j 
"Contract**  j 

CONSIDERATUM    EST   PER   CURIAM  I 

(Lat.  it  Is  considered  by  the  court).  A  for-  I 
mula  used  In  giving  Judgments. 

A  Judgment  Is  the  decision  or  sentence 
of  the  law.  given  oy  a  court  of  justice,  as 
the  result  of  proceedings  instituted  therein 
for  the  redress  of  an  Injury.  The  langnaiee 
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CONSOLIDATED  FUND 


of  the  jndgment  la  not,  therefore,  that  "it 

is  decreed."  or  "resolved."  by  tlie  court,  but 
that  "It  is  considered  by  the  court,"  consid- 
tnilHtn  tJil  inr  riiriain.  that  the  plaintiff  re- 
cover Ua  debt,  etc.    3  Bouv.  Inst,  note 


C0N8IDERATUR  (I^w  Lat.  it  is  consid- 
ered). Held  to  mean  the  same  with  comid- 
eratnm  €§L  2  Strange,  874. 

C0N8IQN.  To  send  foods  to  a  factor  or 

—In  Civil  Law.  To  deposit  in  the  custody 
of  a  third  person  a  thing  belonging  to  the 
debtor,  for  the  benefit  of  the  creditor,  under 
the  authority  of  a  court  Of  JUStiOS.  FOth. 
Obi.  pt  3,  c.  1,  art.  8. 

The  term  -to  eonstgn."  or  ''consignation," 
is  derived  from  the  Latin  cnnsignarc,  which 
signifies  to  seal;  for  it  was  formerly  the 
practice  to  seal  up  the  money  thus  received 
in  a  bag  or  box.  Aao  Ik  M.  Inst  bk.  2,  tit. 

11.  C  1.  §  5. 

Generally,  the  consignation  is  made  with 
a  pabiie  officer.    It  is  very  similar  to  our 
of  paying  money  into  court 


CONSIGNATIO.    See  "Consign." 

CONSIGNATION.  From  comiijnare,  to 
seal  np. 

— >ln  Scotch  Law.  The  payment  of  mott- 
er  Into  the  hands  of  a  third  party,  when  the 
rredilor  rcfusf.s  to  accept  of  it.  The  person 
to  whom  the  money  is  given  is  termed  the 
Bell,  Diet 
\n  French  Law.  A  deposit  which  a 
makes  of  the  thing  that  he  owes  In- 
to the  hands  of  a  third  person,  and  under 
the  authority  of  a  court  of  justice. 

It  Is  not  properly  a  payment,  but  It  is 
egulTalent  to  a  payment,  and  pxtinsuishes 
thadebt  no  less  than  if  an  actual  payment  had 
hsaa  Biada  Oode.  8.  48.  9;  Poth.  ObL  pt  3, 
c:  1,  art.  S. 


CONSIGNEE.  One  to  whom  a  consign 
meat  ia  made. 

CONSIGNMENT.  The  goods  or  property 
iSat  by  means  of  a  common  tarrier  by  one 
sr  more  persons,  called  the  "consignors,"  in 
place,  to  one  or  more  persons,  called 
tha  "consignees."  who  are  fn  another.  The 
sent  by  one  person  to  another,  to  be 
or  disposed  of  by  tbe  latter  for  and  on 
aeeottBt  of  fho  fNcmor.  The  act  of  oontf gn- 
Ing  goods. 

 In  French  Law.    "  A  deposit  which  the 

debtor  makes  of  the  thing  that  he  owes  in- 
to the  hands  of  a  third  person,  and  under 
the  authority  of  a  court  of  Justtos."  1  Poth. 
ObLSTd. 


CONSIONOH. 

sigament. 


One  who  makes  a  con- 


CONSILIA  MULTORUM  REQUIRUNTUR 
in  magnis.  The  adrice  of  many  persons  is 
n^iiiitu  ta  grsat  aflhin.  Coke,  4th  Inst  1. 


OOMSiUAIIlUt 

I.  IB  dril 


(Lat 

,  A 


to  ad- 
;  aa  dhh 


tlnguished  from  a  pleader  or  advoeate;  aa 

assistant  judge;  one  who  participates  In  the 

decisions.    Du  Cange. 

CONSILIUM,  or  DIES  C0N8ILII.  A  day 
appointed  to  hear  the  ooansel  of  both  par- 
ties. A  ease  set  down  for  argumont 

It  is  commonly  used  for  tlie  day  appoint- 
ed for  the  argument  of  a  demurrer,  or  errors 
assigned.  1  Tidd,  Prac  438;  2  Tidd,  Prac 
684.  1188;  1  Sellon.  Prae.  886  ;  8  Sellon.  Prac 
886;  1  Ardhb.  Pirae.  191.  846. 

CONSIMILI  CASU  (La'  ii;  like  casf). 
In  practice.  A  writ  of  entry,  framed  under 
the  proYlslons  of  St  Westmlnirter  II.  (IS 
Edw.  I.)  c.  24,  whi(h  lay  for  the  benefit 
of  the  reversioner,  where  a  tenant  by  the 
curtesy  aliened  in  fee  or  for  life. 

Many  other  new  writs  were  framed  under 
the  provisions  of  this  statute,  but  this  par- 
ticular writ  was  linown  emphatically  by  the 
title  here  defined.  The  writ  is  now  prac- 
tically obsoleto.  See  'XJaae;"  ''Assumpsit;" 
3  Sharswood,  BL  Oomm.  51;  8  BottT.  Inst 
1  note  ;mx2. 

CON8ISTORIUM.  The  state  councU  of 
the  Roman  emperors.  Ifackald.  CIt.  Law.  1 

j68. 

CONSISTORY.    In  ecclesiastical  law.  An 
1  assembly  of  cardinals  convolied  by  tbe  pope. 
Hie  consistory  Is  either  pubHe  or  secret 

'  It  is  public  when  the  pope  receives  princes 
or  gives  audience  to  ambassadors:  secret 
when  he  fills  vacant  sees,  proceeds  to  the 
canonization  of  saints,  or  judges  and  settles 
certain  contestations  stibmitted  to  him. 

-  CONSISTORY  COURT.  In  English  law. 
The  courts  of  diocesan  bishops  held  in  their 
several  cathedrals  before  the  bishops'  chan- 
cellor, or  commissary,  who  is  the  jtidge,  for 
the  trial  of  all  ecclesiastical  causes  arising 
within  their  respective  dioceses,  and  also 
for  granting  probates  and  administrations. 
From  the  sentence  of  those  courts  an  ap- 
peal lies  to  the  archl)isliop  of  each  province 

I  respectively.  2  Stepli.  Comm.  230,  237;  3 
Steph.  Comm.  430,  431;  3  Bl.  Comm.  641;  1 
Wooddeson.  L«ct  145;  Halifax,  Anal.  bk.  3, 
c.  10.  note  18. 

CONSOLATO  DEL  MARE.  A  code  of  sea 
laws,  complied  by  order  of  the  ancient  kings 
of  Arragon.  It  comprised  the  ancient  ordi- 
nances of  the  Oreek  and  Roman  emperors, 
and  of  the  kings  of  France  and  Spain,  and 
the  laws  of  the  Mediterranean  islands  and 
of  Venice  and  Genoa.  See  ".Vdmlralty."  It 
was  originally  written  in  the  dialeet  of  Cata- 
lonia, as  its  title  indloatsa.  and  It  has  bean 
translated  into  every  language  of  Europe. 
This  code  has  been  reprinted  in  the  second 
volume  of  the  Collection  de  Lois  Maritinies 
Anterieures  au  XVIlI  Siecle.  par  J.  M.  Par- 
dessai,  Paris.  1881,— a  eolleetloa  of  sea  law* 
which  is  very  complete.  See.  a'so.  Rldflu's. 
Hist  Mar.  Comm.  171;  Marvin,  Leg.  Bibl 

CONSOLIDATED  FUND.  In  England. 
UaoaUy  abbrwiatad  to  ooniola.  A  toad  tat 
the  paymsat  of  tho  pitbUo  deht 
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CONSOLIDATED  ORDERS 


CONSTABLE 


CONSOLIDATED  ORDERS.  The  orders 
regulating  the  practice  of  the  English  court 
of  chancery,  which  were  issued,  in  1860.  in 
substitution  for  the  various  orders  which 
had  previously  been  promulgated  from  time 
to  Ume.  Some  of  the  consolidated  ontora 
have  been  abrogated  by  the  jadtoilliro  «i8t, 
but  other.s  are  still  iu  force. 

CONSOLIDATION. 

—In  Civil  Law.  The  union  of  the  usu- 
fruct with  the  estate  out  of  whicli  it  issues. 
In  the  same  person,  which  happens  when  the 
naafmctnary  acquirea  the  estate,  or  vioe 
wna.  In  either  case  the  nsnfruct  la  «s- 
tlnct.   Lec.  Elm.  424. 

It  may  take  place  In  two  ways:  First, 
by  the  usufructuary  surrendering  his  right 
to  the  proprietor,  which  in  the  common  law 
is  called  a  "surrender;"  secondly,  by  the 
release  of  the  proprietor  of  hia  rii^ta  to  the 
UBatmctnary.  which  In  our  law  la  called  a 
''nloase." 

In  Ecclesiastical  Law.   The  union  of 
two  or  more  benefices  in  one.  Cowall. 

 In  practice.  Tho  union  of  two  or  more 

pending  actions  in  the  same  court  between 
the  same  partieik  and  InvolTlns  the 


 In  Pleading.  The 

of  a  wife. 

CONSPIRACY  (Lat.  <hn,  together,  gpiro,  to 
breathe).  In  criminal  law.  A  combination 
of  two  or  more  persons  by  some  concerted 
action  to  accomplish  some  criminal  or  un- 
lawful purpose,  or  to  accomplish  some  pur- 
pose, not  in  itself  criminal  or  unlawful,  bgr 
criminal  or  unlawful  means.  2  Mass.  337. 
538;  4  Mete.  (Mass.)  ill;  4  Wend.  (N.  Y.) 
229:  15  N.  H.  396;  5  Har.  ft  J.  (Md.)  317; 
3  Serg.  ft  R.  (Pa.)  220;  12  Conn.  101;  U 
Clark  *  P.  165;  4  Mleh.  414. 

CONSPIRATIONE.  An  ancient  writ  that 
lay  against  conspiratOTS.    Beg:  Orlk.  114: 

Fitzh.  Nat.  Brev.  114. 


CONSPIRATORS. 

conspiracy. 


PenNma  sallt7  of  a 


Corporations.  The  merger  of  the 

fran'  hlFos.  rights,  and  efforts  of  two  or  more 
corporations  into  one,  whether  the  single 
corporation,  known  ae  the  "eonaolldated 
company,"  be  a  new  one  then  created,  or 
one  of  the  original  companies  continuing  iu 
existence  with  only  larger  rights^  eapaeltlea^ 
and  property.   64  Ala.  666. 

CONSOLIDATION  RULE.  In  prartlrc. 
An  order  of  the  court  requiring  the  plaiu* 
tUt  to  Join  In  one  snit  several  causes  of  ac- 
tion against  tb^  same  defendant  which  may 
be  so  joined  consistently  with  the  rules  of 
pleading,  but  upon  which  he  has  brought 
distinct  suits.  1  DalL  (Pa.)  147;  1  Yeates 
(l^a.)  5;  4  Yeates  (Pa.)  128;  S  Serg.  A  R. 
(Pa.)  204;  2  Arcbb.  Prac.  ISO.  The  matter 
is  regulated  by  statute   in   many  of  the 


CONSOLS.  Fonda  fonned  by  the  conaott* 
dation  (of  which  word  it  is  an  a^brpviation) 
of  different  annuities,  which  had  been  sev- 
erally formed  Into  a  capital.  See  "GonaoUdat- 
edFond.'* 

CONSORTIO  MALORUM  ME  QUOQUE 
malum  faciL  Th^  company  of  wicked  men 
make*  me  also  wicked.  Moore,  817. 


CONSORTIUM. 
 In  Civil  Law. 


A  union  of  fortunes; 


one  of  the  names  of  lawful  marriage  among 
the  Romana  TayL  dr.  Law.  S84. 

A  union  of  several  persons  as  parties 
In  one* action.  1  Mackeld.  Civ.  Law,  197. 

 In  Old  Ingiish  Law.  Company;  so- 
ciety It  orcTirs  in  this  last  sense  in  the 
phrase  pt'r  quoil  consortiu^n  amis-it,  by  which 
he  has  lost  the  companion  ship.  us.mI  when 
the  plaintiff  declares  for  any  bodily  injury 
done  to  kla  wife  by  a  third  person.  S  BL  i 
C<Hnm.  140. 


CONSTABLE.  An  officer  whose  duty  it 
Is  to  keep  the  peace  In  tke  district  wbleft  la 

assigned  to  him. 

The  most  satisfactory  derivation  of  the 
term  and  history  of  the  origin  of  this  of* 
flee  is  that  which  deduces  it  from  the  French 
comettabJe  (Lat.  comes-stabuli) .  who  wan 
an  officer  second  only  to  the  king.  He 
might  take  charge  of  Uie  army,  wherever  it 
was.  If  the  king  were  not  present,  and  had 
the  general  control  of  everything  relating  to 
military  matters,  as  the  marching  troops, 
their  encampment,  provirionlng,  etc.  Qnf' 
ot.  Rep.  Univ. 

The  same  extensive  duties  pertained  to 
the  constable  ot  Scotland.  Ben.  IMot 

The  duties  of  this  officer  in  England  seem 
to  have  been  first  fully  defined  by  St.  West- 
minster (IS  Edw.  I.),  and  qneatlon  lias  tiben 
frequently  made  whether  the  office  existed  i 
in  England  before  that  time.  1  Bl.  Comm. 
356.  It  seems,  however,  to  be  pretty  certain 
that  the  oflBoe  In  Bnglaud  is  of  Norman  ori- 
gin, being  Introdnoed  by  William,  and  that  ; 
siil).'iequently  the  duties  of  the  Saxon  tithing 
men,  borsholders,  etc.,  were  added  to  its  oth- 
er functiona  See  Oowtil;  Wlllcotdt.  Oonat; 
1  Bl.  Comm.  356. 

High  constables  were  first  ordained* 
cording  to  Blaekstone,  by  the  stntvte  of 

Westminster,  though  they  were  known  as 
efilcient  public  oflicers  long  before  that  time. 
1  Sharswood.  Bl.  Comm.  356.  They  are  to 
be  appointed  for  each  franchise  or  hundred 
by  the  leet.  or.  In  default  of  such  appoint- 
ment, by  the  justices  at  quarter  sessions. 
Their  first  duty  is  that  of  keeping  the  king's 
peace.  In  addition,  tbey  are  to  serve  war- 
rant s.  return  lists  of  jurors,  and  perform 
various  other  services  enumerated  in  Coke. 
4tb  Inst.  207;  3  Steph.  Comm.  47;  Jacob. 
Law  Diet.  In  some  cities  and  towns  in  the 
United  States  there  are  officers  called  "high 
constables,"  who  ate  the  prlndpid  police  o6 
ticers  in  their  jurisdiction. 

Petty  constables  arc  inferior  oflicers  in 
every  town  or  parish,  subordinate  to  the  high 
constable.  They  perform  the  dutiee  of  head 
boroogli.  tithing  man,  or  boniiolder,  and,  in 
addition,  their  more  modem  dntiea  aMcr* 
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CONSTABLE  OF  A  CASTLE 


(195) 


CONSTITUTION 


tatnittg  to  tbe  keeping  the  peace  wtthin 

their  town.  Tillage,  or  tithing. 

In  England,  however,  their  duties  have 
been  much  restricted  by  Act  6  ft  6  Viet  e. 
109.  wlilch  derives  them  of  their  power  as 
oonaervators  of  the  peAce.  3  Steph.  Comm. 
47. 

In  the  United  States,  generally,  petty  con- 
stables only  are  retained,  tiieir  dvtlee  being 

generally  the  same  as  thoee  of  constables  In 
England  prior  to  6  ft  6  Vict  c.  109,  Includ- 
ing a  limited  Judicial  power  as  conservators 
of  the  peaces  a  ministerial  power  for  the 
aervloe  of  vrfti^  ete^  and  eome  other  dntletf 
not  strictly  refenUe  to  either  of  these  heads. 

CONSTABLE  OF  A  CASTLE.  The  war- 
den or  keeper  of  a  castle;  the  castellain.  St 
Westminster  I.  c.  7  (3  Edw.  I.);  Spelman. 

The  constable  of  Dover  Castle  was  also 
warden  of  the  Cinque  Ports.  There  was  be- 
sides a  constable  of  the  Tower,  as  well  as 
other  constables  of  castles  of  less  note.  Cow- 
ell:  Lamlnrd,  Const 

CONSTABLE  OP  ENGLAND  (called,  also. 

"Marshal").  His  nfTirp  consi.'^tod  In  the  care 
of  the  common  peace  of  the  realm  in  deeds 
of  arms  and  matters  of  war.  Lambard, 
Const.  4.  He  was  to  regulate  all  matters  of 
chivalry,  tournaments,  and  feats  of  arms 
which  were  performed  on  horseback.  3 
Steph.  Comm.  47.  He  held  the  court  of  chiv- 
alry, besldee  sitting  In  the  mtio  regit.  4  Bl. 
Comm.  92. 

The  office  is  disused  in  England,  except  on 
coronation  days  and  other  such  occasions  of 
State,  and  was  last  held  by  Stafford,  duke  of 
Buckingham,  under  Henry  VIII.  ffia  title  is 
Lord  High  Constable  of  England.  3  Steph. 
Comm  47:  1  Bl.  Comm.  355. 

CONSTABLE  OF  SCOTLAND.  An  officer 
who  was  formerly  entitled  to  command  all 
the  king's  armies,  in  the  absence  of  the  king, 
and  to  take  cognizance  of  all  crimes  com- 
mitted within  four  miles  of  the  king's  per- 
son or  of  parliament  the  privy  council,  or 
any  general  convention  of  the  states  of  the 
kingdom.  The  office  was  hereditary  in  the 
family  of  Errol,  and  was  abolished  by  20 
Geo.  III.  c.  43.  Bell,  Diet;  Brdt  Inst  1.  3. 
37. 

CONSTABLE  OF  THE  EXCHEQUER.  An 
officer  spoken  of  In  61  Hen.  III.  st.  5.  cited 
hy  CvwelL 

CONSTABLEWICK.  The  territorial  juris- 
diction of  a  constable.    5  Nev.  &  M.  261. 

C0NSTABULAR1U8  (Lat)  An  officer  of 
horse:  an  officer  having  charge  of  foot  or 

horse:  a  naval  commander:  an  offlcer  hav 
ing  charge  of  military  affairs  generally. 
Spelman. 

The  titles  were  very  numerous,  all  derived, 
however,  from  cov^es-ntahuU.  and  the  duties 
were  quite  similar  in  nil  the  countries  where 
the  civil  law  prevailed.  His  powers  were 
second  only  to  thoee  of  the  king  in  all  mat- 
ters relating  to  the  armies  of  the  kingdom. 

In  E«ngland  bis  power  was  early  dimin- 
ished and  Tsatrleted  to  those  duties  which 


related  to  the  preservation  of  the  king's 
peace.  The  office  Is  now  abolished  in  Eng- 
land, except  as  a  matter  of  ceremony,  and  in 
France.  Guyot  Rop.  UnlT.;  Oowell. 

CONSTAT  (Lat  It  appears).  A  certlfl- 
cate  by  an  oflScer  that  certain  matters  ther»« 
In  stated  appear  of  record.  See  1  Hayw. 
(N.  C.)  410.  ^ 

An  exemplification  under  tbe  great  seal  of 
the  enrollment  of  letters  patent  Co.  Lltt 
225. 

A  certificate  which  the  clerk  of  the  pipe 
and  auditors  of  the  exchequer  make  at  the 

request  of  any  person  who  intends  to  plead 
or  move  in  the  court  for  the  discharge  of  any 
thing,  and  the  effect  of  It  is  the  certltylng 

what  constat  (appears)  upon  record  ton<dl* 

ing  the  matter  in  question. 

CONSTATE.  To  constitute  or  establish. 
"Constating  instruments"  Is  used  to  denote 
the  charter,  etc.,  of  a  oorporation.  See  37  N. 
J.  Eg.  363. 

CONSTITUENT  (Lat  contHtuo.  to  ap- 
point). He  who  gives  authority  to  another 
to  act  for  him.  The  constituent  is  bound  by 
the  acts  of  his  attomegr,  and  the  attorasir  It 
re^ooslhle  to  his  constituent 

C0N8TITUERE.  In  old  English  law.  To 
establish;  to  appoint;  to  ordain. 

Used  In  letters  of  attorney,  and  translated 
"constitute."  Applied  generally,  also^  to  de- 
note ''^wotntment'*  Reg.  Ofig.  173;  Du 
Came. 

CONSTITUTED  AUTHORITIES.  The  of 
ficers  properly  appointed  under  the  consti- 
tution fbr  the  government  of  ttie  people. 

Those  powers  which  the  constitution  of  each 
people  has  established  to  govern  them,  to 
cause  their  rights  to  be  respected,  and  to 
maintain  those  of  each  of  Its  members. 

They  are  called  'Vsonstltated,**  to  distin- 
guish them  from  the  "constituting"  author- 
ity which  has  created  or  organized  them, 
or  has  delegated  to  an  authority,  which  It 
has  itself  created,  the  right  of  establishing 
or  regulating  their 


CONSTITUTIO. 

 In  Civil   Law.    An  establishment  or 

settlement.  Used  of  controversies  settled  by 
the  parties  without  a  trial.  Galv.  Lax. 

A  sum  paid  aooordlng  to  agreement  Da 
Cange. 

.Vn  ordinance  or  decree  having  its  force 
from  the  will  of  tile  emperor.  Dig.  1.  4.  1. 
Cooper's  notes. 

 In  Old  English  Law.   An  ordlnanceor 

statute:  a  provision  of  a  statute. 

CONSTITUTIO  OOTIS.  BsUbllshment  of 
dower. 

CONSTITUTION.  Tbe  fundamental  law 
nf  n  fivp  country,  which  characterizes  the 
organism  of  the  country,  and  secures  the 
righto  of  the  dtlsen.  and  drtinnlnea  Us 
main  duties  as  a  freeman.  3  Barb.  (H.  T.) 
198. 

The  written  Instrument  defining  the  pow> 
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CON8UETUDO 


ers.  limitations,  and  (OBOtloas  of  the  United 
States  of  America.  , 
It  baa  been  eald  to  be  a  tripartite  taatni*  i 

mont,  the  parties  being  the  state,  the  peo- 
ple, and  the  United  States.    3  Wis.  96. 
— Old  Engllah  Law.  A  statute. 

CONSTITUTIONAL.  Tbat  which  is  conso- 
nant tOb  and  agreea  with,  the  oonatituUon. 

CON8TITUTIONES.  Laws  promulKatrcl, 
i.  e.,  enacted,  by  the  Roman  emperor.  They 
were  of  the  following  kinds:  (1)  KdUla; 
(2)  decreta;  (3)  rrscripla,  called,  also, 
"epifiolae.''  Sometimes  they  were  general, 
and  intended  to  form  a  pr-M  i di  nt  for  other 
like  cases.  At  other  times  they  were  special, 
particular,  or  IndlTidual  (pertofwldt).  and 
not  intended  to  form  a  precedent.  The  em- 
peror had  this  power  of  irresponsible  enact- 
ment by  virtue  of  a  certain  lex  rcgia,  where^ 
by  ho  was  made  the  fountain  of  Justice  and 
of  mercy.  Brown. 

CONSTITUTIONE8   TEMPORE  POSTE 
ricrcs  potiores  sunt  hto  quae  ipsas  praeces- 
serunt.  Later  laws  prevail  over  those  wiiich 

preceded  them.    Dip.  1.  4.  4. 


CONSTITUTIONS  OF  CLARENDON. 

"Clarendon,  Gonstltutlona  of.** 


See 


CONSTITUTOR.  In  civil  law.  He  who 
promised  by  a  simple  pact  to  pay  the  debt 
of  another;  and  this  is  always  a  principal 
obligation.  InsL  4.  6.  9. 

CONSTITUTUM  (Lat.)  An  agreement  to 
pay  a  subsisting  debt  which  exists  without 
any  stipulation,  whether  of  the  promisor  or 
another  party.  It  differs  from  a  stipulation 
iu  that  it  must  be  for  aa  existing  debt.  Du 
Cange. 

A  day  appointed  for  any  purpose;  a  form 

of  appeal.   Oalv.  Lex. 

CONSTITUTUM  ESSE  EAM  OOMUM 
unleulque  noetrum  debere  exietlmari«  ubi 

quisque  sedes  et  tabuias  haberet,  suarumque 
rerum  constitutionem  fecisset.  It  is  settled 
ttat  that  Is  to  be  considered  the  home  of 
each  one  of  us  where  he  may  have  his  hab- 
itation and  account  books,  and  where  he  may 
have  made  an  establishment  of  his  business. 
Dig.  50.  in.  203. 

CONSTRAINT.  In  Scotch  law.  Duress. 
It  Is  a  general  rule  that  when  one  is  oom- 

pell>  d  into  a  contract  there  is  no  effectual 
consent,  though,  ostensibly,  there  is  the  form 
of  It  In  such  ease,  the  eontraet  win  be  de- 
clared void.  The  constraint  requisite  thus 
to  annul  a  contract  must  be  a  vis  out  metus 
qui  cadet  in  constantem  vintni.  such  as 
would  shake  a  man  of  ftrmnees  and  resolu- 
tion. Ersk.  InsL  Z.  1.  16;  Id.  4.  1.  S6:  1 
Bell.  Comm.  bk.  8,  pt  1.  c.  1.  i  1.  art  1.  p. 

295. 

CONSTRUCTIO  LEQ18  NON  FAGIT  IN- 
juriam.   The  construction  of  law  does  not 

work  an  injury.  Co.  Litt.  183;  BrOOm.  Leg. 
Max.  (3d  London  Ed.)  537. 

CONSTRUCTION  (LaL  coMtrwTe.  to  put 


together).  In  jiractice.  Determining  the 
meaning  and  application  as  to  the  case  ia 
<iuestlon  of  the  proTlstons  of  a  oonstltattia. 
statute,  will,  or  other  Instmment  or  of  sa 

oral  agreement. 
IMrawing  conclusions  respecting  suhjecti 

that  lie  beyond  the  direct  expressions  of  the 
term.    Liel>er,  F.,eR.  &  Pol.  Herm.  20. 

"Ini criiretation."  if  an  exact  .eiynonyni.  is  a 
preferable  term,  since  it  has  but  a  single 
signlfleance;  while  "oonstmetion**  Is  used 
also  in  a  mechanical  sc-nsc.  but  see  "Inte^ 
pretatlon"  lor  an  attempted  disMnction. 

CONSTRUCTION  CONTRACTS.  Con- 
tracts for  works  of  permanent  improvement 
to  realty,  whether  by  the  erection  of  ijuiid- 
ings,  filling,  excavating,  digging  wells,  etc. 

CONSTRUCTION,  COURT  OF.  A  cnu  r 
of  equity  or  of  common  law,  as  the  ca^ 
may  be.  le  called  the  "court  of  construc- 
tion" with  regard  to  wills,  as  opposed  to  the 
"court  of  probate."  whose  duty  is  to  deride 
whether  an  instrument  bo  a  will  at  :t\\. 
Now,  the  court  of  protiate  may  decide  that  a 
given  instrument  Is  a  will,  and  yet  the  oourt 
of  <  onstrnrtion  may  decide  that  It  has  UO 
operation,  by  reason  of  perpetuities,  illegal- 
ity, unoertalnty,  etc.  Wharton. 

CONSTRUCTIVE.  That  which  amounts, 
in  the  view  of  the  law.  to  an  act.  although 
the  act  itself  is  not  really  performed.  For 
words  under  this  head,  sueh  as  "oosstmet- 
ive  fraud."  etc.,  See  the  various  titles, 

"Fraud,"  etc. 

CONSUETUDINARIUS  (Lat)  In  old  Eng- 
lish law.  A  ritual  or  book  containing  tiie 
rites  and  forms  of  divine  offlcea,  or  the  cus- 
toms of  abbeys  and  monasterieSk 

A  record  of  the  conruetudine*  (eofltoms). 
Blount;  Whlshaw. 

CONSUETUDINARY  LAW.  Customaryor 

traditional  law. 

C0N8UETU0INES  FEUDORUM  (Lat. feu 
da!  customs).   A  compilation  of  the  law  of 

feuds  or  fiefs  In  Lombardy.  ma  le  A.  D.  1170. 

It  Is  called,  also,  the  "Rook  of  Fiefs."  and 
is  of  great  and  generally  received  authority. 
The  compilation  is  said  to  have  been  ordered 
by  Frederic  Barbarossa  (Brek.  Inst  t.  t.  8), 
and  t(i  have  been  made  bv  two  Milanese 
lawyers  iSpelmau),  but  this  is  uncertain. 
It  Is  commonly  annexed  to  the  Corpus  Jurit 
Cirilif!.  and  Is  easily  accessible.  See  3  Kent 
Comm.  (intli  Rd.)  065.  note;  Spelman. 

GONSUETUDO  (Lat)  ▲  custom;  an  osp 
tablished  usage,  or  pracUee.    Co.  XML  Ct. 

Tolls:  duties:  taxes.  Id.  r>Sh  This  use  of 
coMuetudo  is  not  correct.  Custuma  ia  the 
proper  word  to  denote  dudeo,  ete.  1  Share- 

wood.  PI.  Comm.  313.  rote.  An  action  for- 
merly lav  for  the  recovery  of  customs  due. 
which  was  commenced  by  a  writ  de  consuc 
tudinibu*  et  9ervitii»,  of  customs  and  aenr- 
Ices.  This  is  said  by  Blount  to  be  *^  writ 
of  rip)i(  (  lose  which  lies  aKain.''t  the  tei 
that  deforceth  the  lord  of  the  rent  and 
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Ices  due  him."  Blount;  Old  Nat  Brev.  77; 
Pltzh.  Nat  Brev.  161. 
There  were  various  eustoms;  as,  ronsue- 
Anptimna.  cuBtom  of  England  (as  dis- 
tinguished from  Ifx,  tlif  Roman  or  civil 
Inr),  coHsuetudo  curiae,  practice  of  a  court. 
comnetmdo  meroatorum,  euatom  of  mer- 
ifttnti,  Bee  "Custom." 

CONSUETUDO  CONTRA  RATIONEM  IN 
troducta,  potiua  uaurpatio  quam  coneuetudo 
■ppellaH  dabat  A  enatom  tntroduoed  acwloft 

rpapou  ought  rather  to  be  called  an  Uiurpa- 
Uon  than  a  custom.   Co.  LItt.  113. 

CONSUETUDO  CURIAE.  The  cuatom  or 
vractlea  of  a  oonrt  HarAr.  141. 

CONSUETUDO  DBBBT  BSSB  CBilTA.  A 
tmitem  owght  tp  be  certain.  Dat.  SS. 

CONSUETUDO  EST  ALTERA  LEX.  Coa- 

tom  is  another  law.    4  Coke.  21. 

CONSUETUDO  EST  OPTIMUS  INTER- 
praa  lasiiin.  Custom  is  the  best  expounder 
of  the  law.  Coke,  2d  Inat  18;  Dig;  1.  3.  87; 
Jenk.  Cent.  Cas.  273. 

CONSUETUDO  ET  COMMUNIS  A88UE- 
tado  vtnelt  fegam  nen  seriptam,  si  sit  spe- 

cialis,  et  interpretatur  legem  seriptam,  si 
lax  ait  generalis.  Custom  and  common  ua- 
afs  oreroome  the  wnrrlttaii -^aw.  If  It  be 

special,  and  interpret  the  written  law.  If  the 
law  be  general.   Jenk.  Cent.  Cas.  273. 

CONSUETUDO  EX  CERTA  CAUSA  RA- 
tionabili  usltata  privat  eommunam  legem. 

Custom  observed  by  reason  of  a  certain  and 
reas^nnable  cause  supersedes  the  common 
laws.  Litt.  §  169;  Co.  Litt.  33b.  See  5 
Biag.  298;  Broom,  Leg.  Max.  (8d  London 
BL>  p.  888. 

CONSUETUDO,  LICET  SIT  MAQNAE 
auctoritatis,  nunquam  tamen  praejudicat 
■MAlfeatae  veritati.  A  custom,  tbough  it  be 
«C  tntA  anCborltr,  aiioaM  MTer,  bowaver, 
be  pralaSletal  to  maiiifM  tnittL  4  061^.18. 

CONSUETUDO  LOCI  OBSERVANDA  EST. 
The  caatom  of  the  place  is  to  be  observed. 
4  OajfeSk  SSb;  6  Cok^  87;  10  Goittt,  188;  4  C. 
BL48. 

CONSUETUDO  MANERII  ET  LOCI  OB- 
•ervanda  est.  A  custom  of  a  manor  and 
llaea  to  to  be  obaerved.  6  Ookei  87. 

OONSUBTUDO  MBBCATORUM  (Let) 
The  custom  of  merchants;  the  same  with  lea 

mercatoria  (q.  v.) 

CONSUETUDO  NEQUE  INJURIA  ORITI, 
aa^  telii  pstiit  A  aMtm  can  neltber 
aifse  DOT  be  aboHsbed  bgr  a  wrong.  Loflt, 

S40. 

CONSUETUDO  NON  HABITUR  IN  CON- 

■msiwllaad.  OiHrtna  Is  not  to  be  drawn 
lato  a  pfecedent  8  Keb.  498. 

OONSUBTUDO  NON  TRAHITUR  IN  CON- 

Si^MMltaak  Cuatom  is  not  drawn  into  con- 
seqeenee.  8  K«b.  488;  4  Jnr.  <N.  a)  189. 


CONSUETUDO  PRAESCRIPTA  ET  LE- 
gitlma  vincit  lagem.  A  prescrlptlTe  and  le> 
f^itimatc  cuatom  overeomea  the  law.  Co. 

Litt  113. 

CONSUETUDO  REGNI  ANQLIAE  EST 
lex  Angliae.  The  cuatom  of  the  kingdom  of 
England  is  the  law  of  Bnglaad.  Jsnk.  Gent 

Cas.  119. 

CONSUETUDO  SEMEL  REPROBATA 
non  potest  ampllus  induci.  Custom  once  dis- 
allowed cannot  again  be  produced.  Dav.  88; 
Grounds  and  Rudiments  of  I.,aw.  53. 

CONSUETUDO   TOLLIT  COMMUNEM 

\  legem.  Custom  takea  away  tbe  common 

law.    Co.  Litt.  ?,2h. 

CONSUETUDO  ViNCIT  COMMUNEM 
legem.  Cuatom  OTerrulea  common  law.  1 
Boper.  Hnab.  ft  Wife.  861;  Co.  Utt  88b. 

CONSUETUDO  VOLENTES  DUCIT;  LEX 
nolentea  trahit.  Custom  leada  the^wlUlng; 
law  oompela  or  draws  the  unwilling.  Jenk. 
Cent  Osa.  874. 

CONSUL.  A  commercial  agent  of  a  coun- 
try residing  in  a  foreign  seaport,  whose  duty 
is  to  promote  the  commerco  of  the  state  com- 
missioning him.  83  Tex.  88.  He  Is  not  a 
diplomattc  agent,  and  has  no  authority  to 
represent  his  country  in  diplomatic  negotia^ 
tions.    1  Kent.  Comm.  43. 

CONSULAR  COURTS.  ConrU  wherein, 
pursuant  to  treaty,  the  consul  exercises  ju- 
dicial powers  In  cases  Involving  the  rights 
of  citizens  of  the  country  by  wliich  he  is 
commissioned.  1  Kent,  Ccwun.  48. 

CONSULTAECOLBSIA.  In  ecdeslaatteal 
law.  A  drareh  fall  <v  provided  for.  Oowell. 

CONSULTARY  RESPONSE.  The  opin- 
ion of  a  court  of  law  on  a  special  case.  Whar- 
ton. 

CONSULTATION.  Tbe  name  of  a  writ 

whereby  a  cause,  being  formerly  removed 
by  prohibition  out  of  an  inferior  court  into 
some  of  the  king's  courts  in  Westminster, 
is  returned  thither  again;  for.  if  tbe  judges 
of  the  superior  court,  oompulng  ttie  pro- 
ceedings with  \hv  suggestion  of  the  party, 
And  the  suggestion  false  or  not  proved,  and 
that,  therefore,  the  cause  was  Wrongfully 
callf'il  from  the  inferior  court,  then,  upon 
consultation  and  deliberation,  they  decree 
it  to  be  returned,  whereupon  this  writ  is- 
sues. Termes  de  la  Ley;  2  BL  Comm.  114. 

——In  French  Law.  Tbe  opinion  of  ooan^ 
sel  npon  a  point  of  law  anbmlUed  to  tbem. 

CONSUMMATE.  Complete;  Snlahed;  en- 
tire. 

A  marriage  is  said  to  be  oonsummate.  A 

ri.u:Tit  of  dowt  r  Is  Inchoate  when  cnvprture 
and  seisin  concur,  consummate  upon  the  hua- 
band'a  death.  1  Washb.  Real  Prop.  880.  881. 
A  tenancy  by  the  onrtesy  is  initiate  upon  the 
birth  of  issue,  and  consummate  upon  th« 
death  of  the  wife.  1  Washb.  Real  Prop.  140; 
13  Conn.  83;  2  Me.  400;  2  Bl.  Comm.  128. 
A  contract  to  said  to  be  imnaiiminsliiifl 
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wli«ai  ewryfliliif  to  1w  done  la  Mlatkn  to 

It  has  been  accomplished.  It  Is  frequently  I 
of  great  importance  to  know  when  a  con-  \ 
tract  has  been  consummated,  In  order  to  as- 
certain the  rights  of  the  parties*  particu- 
larly in  the  contract  of  sale.  See  *T>ellT- 
ery,"  where  the  subject  is  more  fully  ex- 
amined. It  is  also  sometimes  of  conse- 
qaenott  to  asootalii  wbere  the  oonsommatton 
of  thp  contraft  took  place.  In  order  to  de- 
cide by  what  law  it  is  to  be  governed.  See 
'^OoBlUet  of  lAws;"  **Ln  LocL" 

eONTANCK).  tn  Bngllilk  law.  The  com- 
mission received  for  carrying  over  or  putting 
off  the  time  of  execution  of  a  contract  to 
deliver  stocks  Mr  paj  for  fheni  at  a  oortoln 
timsw  Wharton. 

CONTEK  (Law  Pr.)  A  contest;  dispute; 
disturbance;  opposition.  Britt.  c.  42;  Kel- 
ham.  Conteckours:  brawlers;  dlfltubsni  of 
the  peace.    Britt.  c.  29. 


CONTEMNER, 
tempt  of  court. 


▲  poTMA  foUtj  Of  oon- 


CONTEMPLATION  OF  BANKRUPTCY. 
As  applied  to  transfers  of  property  by  an  | 
insolvent.  In  contemplation  of  committing 
an  act  in  bankruptcy  (7.  r.).  or  of  appFyinK 
for  the  benefits  of  the  bankrupt  law.  13 
How.  (IT.  S.)  167;  Fed.  Cas.  No.  3.317. 

CONTEMPORANEA  EXPOSITIO  (Lat.) 
Contemporaneous  exposition,  or  construc- 
tion; a  construction  drawn  from  the  time 
When,  and  the  circumstances  under  which, 
flio  nliJoct  mattar  to  bo  ooaotruod,  as  a 
stotnto  or  custom,  orldaatefl. 

CONTEMPORANEA  EXPOSITIO  EST  OP- 
tima  et  fortlsslma  in  lege.  A  contempora- 
Bootto  coqiNMitlOB  lo  tilo  Msl  waH  moot  pow- 
erful In  the  law.  Coke,  2d  Inflt  11;  3 
Coke.  7;  Broom.  Leg.  Max.  (3d  London  Ed.) 
CM. 

CONTEMPT.    \  willful  disregard  or  dls- 

obodienoe  of  a  public  authority,  whether  ju- 
dicial or  legldatlTO. 
Contempto  aro  eltiur  (1)  eltll  or  (2) 

criminal. 

(1)  CiYil  contempts  are  those  Quasi  con- 
tempts which  consist  In  failing  to  do  some- 
thing which  the  contemner  is  ordered  to  do 
for  the  benefit  of  another  party  to  a  pro* 
ceeding  before  the  court;  whilo 
'  (2)  Criminal  contempts  are  all  aete  In 
disrc.'ipect  of  thp  court  or  of  Its  process  ob- 
structing the  administration  of  justice  gen- 
erally, and  tondlng  to  bring  fha  ooint  Into 
disrepute.  Rapalje,  Contempt*  |  SI;  11  HA. 
184;  4  Keyes  (N.  Y.)  46. 

Contempts  are  also  classified  as 

(3)  Direct  contempts,  being  those  com- 
mitted in  the  presence  of  the  court  or  so 
near  as  to  disturb  its  proceedings;  and 

(4)  Constructive  contempts,  being  those 
•rlatag  from  mattora  not  transpiring  In 
ooort  BapnIK  Oont«npt»  f  tL 

CONTCMPTIBIUTER.  Contomptnoosly. 

CONTBNBMBNTUM  (Law  Lat  from  mm, 


totoUior.  and  tonomonMM,  a 

thing  hoiden).  rountenanoo: 

credit  or  reputation. 

CONTENTIOUS  JURISDICTION,  in  ec^ 
clesiastical  law.  That  wtal^di  exiflta  in  enas 

where  there  is  an  action  or  judicial  process, 
and  matter  in  dispute  is  to  be  heard  and  de- 
termined between  party  and  party.  It  is  te 
be  distingulshod  from  voiuntary  jurisdictUNn, 
which  exfsto  In  eases  of  taking  proboto  of 
wills,  granting  letters  of  administration,  and 
the  like.    3  Sharswood,  I^!.  Comm.  66. 

CONTERMINOUS.  Adjacent  or  adjoin- 
ing; having  oommim  bonndaitoa.  Hale. 
Hlat  Oom.  Law.  98. 

CONTESTATIO  LITIS. 
— Civil  Law.  The  statement  and  an- 
swer of  tbe  plaltttlir  and  defendant,  thna 

bringing  the  case  hf'foro  the  judge,  conducted 
usually  in  the  presence  of  witnesses.  Calv. 
Lex. 

This  sense  Is  retained  in  the  canon  law.  1 
Kaufra.  Mackeld.  Civ.  Law,  205.  A  cause 
is  t^aiil  to  bf  conti  •<tii(ii  when  the  judge  be- 
gins to  hear  the  cause  after  an  account  of 
the  clalma.  glTon  not  throngh  pleading*,,  but 
by  statement  of  the  plaintilt  ud  answer  of 
the  defendant   Calv.  Liox. 

 In  CM  Bngliah  Law.  Coming  to  an 

issue;  the  issue  so  produced.   Stopli.  Vi. 
Crabb.  Hist.  Kng.  Law,  216. 

CONTESTATIO  LITIS  EQET  TERMIN08 
oontradlotarloa.  An  Issue  raqtolros  terms  of 

contradiction;  that  Is,  there  can  be  no  issue 
without  an  affirmative  on  one  side  and  a 
negatlvo  on  the  othor.  Jenk.  Cent.  Oas.  117. 

CONTESTATION  OF  SUIT.  In  an  ec- 
clesiastical cause,  that  stage  of  the  suit 
which  is  reached  when  the  defendant  baa 
answered  the  Hbel  by  giving  In  an  allognr 

tion  (q.  V.)  If  he  confe.s.'^es  the  libel,  he  Is 
said  to  contest  the  suit  affirmatively;  if  he 
denies  It,  ho  to  ssld  to  contest  tbe  suit  negar 

tively;  or  he  may  pive  a  qualified  affirma- 
tive or  negative  by  lonfessing  the  whole  or 
part  of  the  libel,  and  adding  other  facts. 
Fhillim.  Ecc.  Law,  1255;  Rog.  Ecc.  Law. 
720.  See  "Confession  and  Avoidance."  The 
term  is  a  translation  of  rontesttttiO  Hftf»  Mid 
is  taken  from  the  Roman  law. 

CONTEXT  (Lat.  mntextutn, — con.  with, 
tigere,  to  weave, — that  which  is  interwoven). 
Those  parts  of  a  writing  which  precede  and 
follow  a  phrase  or  passage  in  quosti<m:  the 
connection. 

CONTIQUOUS.  In  close  proximity.  69 
N.  Y.  191,  26  Am.  Rep.  168;  afflmlng  7  Hun 

(N.  Y.)  455. 

CONTINENCIA.  In  Spanish  law.  Ooatfr 
nency  or  unity  of  the  proceedinga  In  a 
cause.  White.  New  Rooop.  hk.  S.  tU.  C.  c  1. 

CONTINENS.    In  the  Roman  law.  Con- 
tinuing; holding  together;  joined  together. 
Applied  to  buildings  in  the  suburbs  of 
Buna  Dig.  SO.  1€.  S. 
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CONTKA  FORMAM,  ETC. 


CONTINEMTIA.  In  old  BngHsh  practice. 

Continuance  or  connection.    Applied  to  the 
proceedings  in  a  cause.   Bracton,  fol.  362b. 
CkNintenaaoe.  Fleta.  lib.  1,  c  48,  f  2. 

CONTINGENCY  WITH    DOUBLB  A8- 

psct.  If  tlino  aro  remainders  so  limited 
that  the  secoiMi  is  :i  substitute  for  the  first 
in  case  it  ^^hoiiid  fail,  and  not  In  derogation 
of  it,  Uie  remainder  is  aaid  to  be  in  a  oon- 
tingBBor  with  double  aepeet  Fearae*  Oont. 


*  CONTINGENT  DAMAGES.  Those  given 
wlnre  tbe  issues  upon  counts  to  which  no 
defliumr  baa  been  filed  are  tried  before  de> 
miirrer  to  onr>  c  more  connta  In  the  same 
declaration  has  been  decided.  1  Strange, 
481. 

CONTINGENT  ESTATE.  A  contingent  es- 
tate depends  for  its  effect  upon  an  event 
which  may  or  may  not  b^tpen;  aa^  an  es- 
tate limited  to  a  person  not  in  esM,  or  not 
jret  bom.   Crabb.  Real  Prop.  §  946. 

CONTINGENT  LEGACY.    A  legacy  made 
dependent  upon  some  nncertaln  event.   1  { 
Rop.  Leg.  606. 

A  legacy  wblcb  bae  not  Tested.  Williams. 

Ex'rs. 

CONTINGENT  REMAINDER.  An  estate 
in  remainder  which  is  limited  to  take  effect 
olihf>r  to  a  diiliiouH  and  uncertain  person, 
or  upon  a  dubious  and  uncertain  event,  by 
wbicb  no  inreaettt  or  partleular  Intorest 
passes  to  the  remainderman,  so  that  the  pa.T- 
ticular  estate  may  chance  to  be  determined, 
and  the  remainder  never  take  effect  S  BI. 
Comm.  169. 

A  remainder  limited  so  as  to  depend  upon 
an  event  or  condition  which  may  never  hap- 
pen or  be  performed,  or  which  may  not  hap- 
pen or  be  performed  till  after  the  deter- 
mination of  the  preceding  estate.  Feame, 
Cont  Rem.  3;  1  Washb.  Real  Prop.  155.  See 
"Renainder." 

CONTINGENT  USE.  A  use  limited  in  a 
deed  or  conveyance  of  land  which  may  or 
may  not  bippen  to  vest,  according  to  the 
contingency  ezpreased  In  the  limitation  of 

such  use. 

Snch  a  use  as  by  possibility  may  happen 
in  possession,  reversion,  or  remsdnder.  1 
Coke.  121;  Comyn.  Dig.  "Uses"  (K  6).  A 
use  limited  to  take  effect  npon  the  happen- 
ing of  some  future  contingent  event;  as 
where  lands  are  conveyed  to  the  use  of  A. 
and  B.  after  a  marriage  had  between  them. 
2  Sbarswood,  BI.  Comm.  284. 

A  contingent  remainder  limited  by  way 
of  uses.  Sugd.  Uses,  175.  See,  also,  4 
Kent,  Comm.  237  et  eeq. 

CONTINUAL  CLAIM.  In  old  English  law. 
A  formal  claim  made  by  a  party  entitled  to 
enter  upon  any  lands  or  tenements,  but  de- 
terred from  such  entry  by  menaces,  or  bod- 
ily fear,  for  the  purpose  of  preserving  or 
keeping  alive  bis  right  It  was  called  "con- 
tinual." because  It  was  reqtiired  to  be  re- 
peated once  in  the  space  of  every  year  and 
day.  It  bad  to  be  made  ae  near  to  the  land 


as  the  party  could  approach  with  safety,  and, 

when  made  in  due  form,  had  the  same  ef- 
fect with,  and  in  all  respects  amounted  to. 
a  legal  entry.  Litt.  S§  419-42S;  Oo.  Lttt 
250a;  3  BI.  Comm.  175. 

Lord  Coke  calls  it  an  "entry  in  law,"  and 
.says  that  it  is  as  strong  as  an  "entry  in 
deed"  (fact).   Co.  Litt  256b. 

It  is  now  abolished.  St  8  *  4  Wm.  IV.  c 
27,  §  11. 

CONTINUANCE  (Lat.  continuere.  to  con* 
tinue).  In  practice.  The  adjournment  of  a 
cause  from  one  day  to  another  of  the  same 
or  a  subsequent  term. 

The  poa^nement  of  the  trial  of  a  caase. 

CONTINUANDO  (Lat.  emtinuare,  to  con- 
tinue; r<mt \nuand(K  continuing).  In  plead- 
ing.  An  averment  that  a  trespass  has  been 
continued  during  a  number  of  days.  3 
Sharswood,  BI.  Comm.  212.  It  was  allowed 
to  prevent  a  multiplicity  of  actions  (2  RoUe. 
Abr.  545)  only  where  the  injury  was  such  as 
could,  from  its  nature,  be  continued  (1  Wm. 
Satind.  84,  note  1). 

The  form  is  now  disused,  and  the  same 
end  secured  by  alleging  divers  trespasses  to 
have  been  committed  between  certain  days. 
1  Saund.  24.  note4>  See,  generally,  Gould, 
PI.  c  8,  S  86;  Hammond*  N.  P.  80,  91;  Ba- 
con, Abr.  "Trespaas"  (I  2,  note  8). 

CONTINUING    CONSIDBRATtON.  See 

"Consideration." 

CONTINUING  DAMAGES.  See  "Dam- 
ages." 

CONTINUOUS  :EASBMENT.  See  "Ease- 
ment." 

CONTRA  (LAt)  Over;  against;  opposite; 
per  contra^  in  opposition. 

CONTRA  BONOS  MORES.  Against  sound 

morals. 

Contracts  which  are  incentive  to  crime, 
or  of  which  the  consideration  is  an  obliga- 
tion or  engagement  improperly  preludicial 
to  the  feelings  of  a  third  party,  offensive  to 

decency  or  morality,  or  which  has  a  ten- 
dency to  mischievous  or  pernicious  conse- 
quences, are  void,  as  being  contra  honos 
mores.  2  Wils.  447;  Cowp.  729;  4  Campb. 
152;   1  Barn,  ft  Aid.  683;   16  East.  150. 

CONTRA  FORMAM  COLLATIONIS.  In 
old  English  law.  A  writ  that  issue  i  where 
lands  given  in  perpetual  alms  to  lay  houses 
of  religion,  or  to  an  abbot  and  convent,  or 

to  the  warden  or  master  of  an  hospital  and 
his  convent,  to  find  certain  iKtor  men  with 
necessaries,  and  do  divine  service,  etc.,  were 
alienated,  to  the  disherison  of  the  hOQSe  and 
church.  By  means  of  this  writ  the  donor  or 
his  heirs  could  recover  the  lands.  Reg.  Orlf. 
238;  FItzh.  Nat.  Brev.  210. 

CONTRA  FORMAM  DONI.  Against  the 
form  of  the  grant   See  "Formedon." 

CONTRA  FORMAM  FEOFFAMENTI.  A 
writ  that  lay  for  the  heir  of  a  tenant  en- 
feoffed of  certain  lands  or  tenements,  by 
Charter  of  feofCment  from  a  lord  to  make 
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certain  sorvices  and  suits  to  his  court,  who 
was  afterwards  dlstraiaed  tor  more  services 
than  were  nidBtl<m«d  in  tbe  charter.  Reg. 
Oris.  176;  Old.  Nat  Brar.  162. 

CONTRA  FORMAM  STATUTI  (Lat. 
against  the  form  of  the  statute).  In  plead- 
ing. The  formal  mamier  oC  allegliig  that 
the  ofTonse  described  in  an  Indictment  is 

one  forbidden  by  statute. 

CONTRA  JUS  BELLI  (Lat.)  Against  tbe 
law  of  war.  OroUus,  de  Jure  Belli,  lib.  3, 
e.  11, 1 16;  1  Kent,  Comm.  6. 

CONTRA  JUS  COMMUNE.  ARainst  com- 
mon right  or  law;  contrary  to  the  rule  of 
the  fiommon  law.  Braeton.  toh  48b. 

CONTRA  LEGEM  PACIT  QUI  ID  FACIT 

quod  lex  prohibet;  in  fraudem  vero  qui, 
salvis  verbis  legis,  sententiam  ejus  circum- 
veni).  He  does  contrary  to  the  iaw  who 
does  what  the  law  prohil>its:  he  acts  in 
fraud  of  the  law  who.  the  letter  of  the  law 
beiiiK  inviolate,  uses  the  law  contrary  to  Its 
intention.    Dig.  1.  3.  29. 

CONTRA  LEGEM  TERRAE.  Against  the 
law  of  the  land.   Mag.  Ch.  Johan.  c.  5S. 

CONTRA  NEGANTEM  PRINCIPIA  NON 
est  disputandum.    There  is  no  diaputluK 
against  one  who  denies  principles.   Co.  LitL  i 
43 :  Grounds  A  Rudiments  of  Law,  57.  ' 

CONTRA  NON  VALENTEM  AGERE 
nulla  currit  praescriptio.  No  prescription 
runs  against  a  person  unable  to  act  Broom. 
Les.  Max.  (Sd  London  Bd.)  810;  Bvans. 
Path.  461. 

CONTRA  OMNES  GENTES.  Auain.st  all 
people;  formal  words  in  old  covenants  of 
warranty.  Fleta,  lib.  8,  c.  14.  9  11. 

CONTRA  PACEM  (Lat against  the  peace). 
In  pleadinfj.  .\n  allfgation  in  an  a<  tioii  of 
trespass  or  ejectment  that  the  actions  there- 
to eomiilalned  of  woe  against  the  peace  of 

thp  king.  Such  an  all^ation  was  formerly 
necessary,  but  has  become  a  mere  matter  of 
form,  and  not  traversable.  4  Term  R.  503; 
1  Chit.  PI.  376;  Archb.  Civ.  PL  169.  See 
"Trespass." 

CONTRA  TABU  LA8.  Inelvlllaw.  Against 
the  will  (testament).  Dig.  87.  4. 

CONTRA  VADIUM  ET  PLEGIUM.  In  old 
English  law.  Against  gage  and  pledge. 
Bracton.  fol.  16b;  Fleta,  lib.  1.  c.  48.  §  8. 

CONTRA  VERITATEM  LEX  NUNQUAM 
aliquid  permittit.  The  law  never  suffers 
anything  contrary  to  truth.  Coke.  2d  Inst. 
852.  But  sometimes  It  allows  a  oonelnslve 

presumption  in  opposition  to  truth.   See  8 

Bouv.  Inst   note  :?n»;i. 

CONTRABAND  OF  WAR.  In  interna 
tional  law.   Goods  which  neutrals  may  not 

carry  In  time  of  war  to  either  of  the  belliser- 
ent  nations  witliout  .subjecting  themselves 
to  the  loss  of  the  goods,  and  formerly  the 
owners,  also,  to  the  loss  of  the  ship  and 


other  cargo.  If  intercepted.  1 
138,  143. 

"The  claaslflcatlon»<»f  goods  as  contraband 

has  much  perplexed  text  writers  and  jurists. 
A  strictly  accurate  and  satisfactory'  classifi- 
cation is,  perhapi^  impracticable:  but  that 
which  is  best  supported  by  American  and 
English  decisions  may  be  said  to  divide  all 
merchandlne  into  three  classes:  ( 1 )  Ar- 
ticles manufactured  and  primarily  or  ordi- 
narily used  for  military  purposes  In  time  of 
war:  (2)  articles  which  may  be,  and  are. 
used  lor  purposes  of  war  or  peace,  accord- 
ing to  circumstances;  (8)  articles  exclusive- 
ly used  for  peaceful  purposes.  Merchandise 
of  the  first  class  destined  to  a  belligerent 
country  or  place  occupied  by  the  army  or 
navy  of  belligerent  is  always  contraband. 
Merchandise  of  the  second  class  is  oontrar 
band  only  when  destined  to  the  military  or 
naval  use  of  the  belllgerenL  While  mer- 
chandise of  a  third  class  is  not  contraband 
at  all.  though  liable  to  seizure  and  condem- 
nation for  violation  of  blockade  or  siege."  5 
WaU.  68. 

C0NTRACAU8AT0R.    A  cHlttlnal;  OttS 

prostM  uted  for  a  crime. 

CONTRACT  (Lat  cotUraetMt,  from  com. 
with,  and  froAo,  to  draw).   An  agreement 

between  two  or  more  parties  to  do  or  not  to 
do  a  particular  thing.  Taney.  C.  J.,  11  PeL 
(V.  8.)  480.  672.  An  agreement  In  which  a 
party  undertakes  to  do  or  not  to  do  a  par- 
ticular thiuR.  Marshall,  C.  J..  4  Wheat.  ( U. 
S. )  197.  An  agreement  between  two  or 
more  parties  for  the  doing  or  not  doing  of 
some  specified  thing.  1  Pars.  Cont  5. 

It  has  been  variously  defined  as  follows; 

A  compact  between  two  or  more  parties. 
6  Graatih  (U.  8.)  87.  186. 

An  agreement  or  covenant  between  two  or 
more  persons,  in  which  each  party  binds 
himself  to  do  or  forbear  some  act,  and  ettfdi 
acquires  a  right  to  what  the  other  promiaaa. 
Bnc.  Amer.:  Webster. 

A  contract  or  at^remnent  is  where  a  prom- 
ise is  made  on  one  side  and  assented  to  on 
the  other;  or  where  two  or  more  peraona 
enter  Into  an  engagement  with  each  other  by 
a  promise  on  either  side.  2  Steph.  Comm. 
108.  109. 

An  agreement  upon  sufficient  considera- 
tion to  do  or  not  to  do  a  particular  thing.  3 
Bl.  Comm.  44C:   2  Kent.  Tomm.  449. 

A  covenant  or  agreement  between  two  par- 
tlea  wiOi  a  lawfnl  consideration  or  cauae. 
West.  Syrab.  lib.  1.  5  10:  Cowell;  Blount 

A  tieliberate  engagement  between  compe- 
tent parties  upon  a  legal  oooiidaration  to  do 
or  to  abstain  from  doing  some  act.  Story, 

Cont.  §  1. 

j  .\  mutual  promise  upon  lawful  ctjnsldera- 
tion  or  cause  which  binds  the  parties  to  n 
performance. 

The  writing  which  contains  the  agreement 
of  parties  with  the  terms  and  conditions,  and 
which  serves  as  a  proof  of  the  obligation. 
The  last  is  a  distinct  signifleatlon.  8  Hill 

(N.  Y.)  551. 
Wo  have  not  include  "consideration"  in 
j  our  definition  of  contract,  because  it  does  not 
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MOB  t»  lie  MMotla]  to  a  oontnet,  alfboush 

ir  i?  necessary  to  its  enforcement.  See  "Con- 
siii-  ration."  Mr.  Stephen,  whose  definition 
i  f  I  oiitract  is  ^ven  above,  thus  crittctMS  the 
definition  of  Blackstone,  which  has  been 
adopted  by  Chancellor  Kent  and  other  hiRh 
authorities:  First,  that  the  word  "agree- 
■eot"  itselX  reaalree  definition  as  mudi  as 
'Contract:''  aeeond.  ttiat  the  existence  of  a 
consideration,  though  essential  to  the  valid- 
ity of  a  parol  contract,  forms  properly  no 
part  of  the  idea;  third,  that  the  definition 
takes  no  sufflcient  notice  of  the  mutuality 
which  properly  distinguishes  a  contract  from 
a  promlaa.  3  SteirtL  Oomin.  109. 

The  use  of  the  word  "aj^reement"  (afjfjrr- 
patio  menlium  )  seems  to  have  the  authority 
of  the  best  writers  in  ancient  and  modern 
Ubm  (see  Above)  as  a  part  of  the  definition 
ef  COBtrnet  Tt  Is  probably  a  translation  of 
the  dvll-law  ronientio  (con  and  venio),  a 
etminc  together,  to  which  (being  derived 
tnm  ad  and  fpr^)  ft  aeema  neftrtf  eqnlnk* 
lent.  We  do  not  think  the  objection  that  It 
is  a  synonym  (or  nearly  so)  a  valid  one. 
Some  word  of  the  kind  is  neoessaiy  as  a 
basis  of  the  definition.  No  two  synonyms 
convey  precisely  the  same  idea.  "Most  of 
them  have  minute  distinctions,"  says  Reid. 
It  two  are  entirely  equivalent,  it  will  soon 
be  determlBed  by  aedident  whleb  tfudi  re* 

main  in  n^p.  and  which  become  obsolete.  To 
oDc  who  has  no  knowledge  of  a  language,  it 
is  impoaalble  to  define  any  abstract  idea; 
bat  to  one  who  understands  a  languagre.  an 
abstraction  Is  defined  by  a  synonym  prop- 
rrly  qualified.  By  pointing  out  dlstin(  tiona 
and  the  mutual  relations  between  synonyms, 
Ike  <rti|eet  of  deOiiltlon  ia  aamrared.  Henee 
we  do  not  think  Elackstoiie's  deflnltkm  open 
to  the  first  objection. 

As  to  the  Men  of  oonaideratloB,  Mr. 
Stephen  seems  correct,  and  to  have  the  au- 
thority of  aome  of  the  first  legal  minds  of 
■eJern  timee  Consideralloii,  however,  may 
be  necessary  to  enforce  a  contract,  though 
not  essential  to  the  Idea.  Even  In  thai  class 
of  contracts  (by  specialty)  in  which  no  con- 
sideration is  in  fact  required,  one  is  always 
lod  br  tew;  the  ftorm  of  the  Inatm- 
boin^  held  to  import  ft  ooiMlderatloik. 
S  Kast,  Comm.  450,  note. 

A  eoBtiMt  without  eonalderatfon  1e  called 

a  mrnimm  pactum  (nude  pact),  but  it  is  still 
a  pactum,  and  this  implies  that  considera- 
tion is  not  an  essential.  The  third  objection 
of  Mr.  Stephen  to  the  definition  of  Black- 
stone  does  not  seem  one  to  which  it  is  fairly 
obnoxiouB. 

There  is  an  idea  of  mutuality  in  con  and 
frvfto,  to  draw  together,  bttt  we  tMnX  that 
■■tnality  is  implied  in  agreement  as  wc'l 
Aa  agffregatio  mentium  seems  impossible 
wKhoat  mutuality.  Blackstone.  In  his  analy* 
sfs.  appears  to  have  regarded  agreement  as 
implying  mutuality,  for  he  defines  It  (2 
BL  Comm.  442) :  "A  mutual  bargain  or  con- 
vention.'* In  our  definition,  however,  all  am- 
Mgnlty  Is  av<tf4ed  by  tlie  hm  of  flio  nords 
"between  two  w  more  parties*  followtiiK 


Ib  Ms  videot  aenM.  "oontraeT*  biehidai 


records  and  apedaltlee;  bnt  this  use  as  a 

general  term  for  all  sorts  of  obligations, 
though  of  too  great  authority  to  be  now 
doubted,  seems  to  he  sn  undue  extension 
of  the  proper  meaning  of  the  term,  which 
is  niurli  more  nearly  equivalent  to  "agree- 
ment." which  is  never  applied  to  specialties. 
Mutuality  is  of  the  very  essence  of  both, — 
not  only  mntnalfty  of  assent,  but  of  act  As 
expressed  by  Lord  Coke,  actus  rnntra  nrtum. 
2  Coke,  15;  7  Man.  ft  Q.  998,  argument,  and 
note. 

This  is  illustrated  in  contracts  of  sale, 
bailment,  hire,  as  well  as  partnership  and 
marriage;  and  no  other  engagements  but 
those  with  this  kind  of  mutuality  would 
seem  properly  to  come  under  the  head  of 
contracts.  Itt  a  bond  there  is  none  of  this 
mutuality,  no  act  to  be  done  by  the  obligee 
to  make  the  instrument  binding.  In  a  judg- 
ment there  is  no  nnitiiality  eithor  of  act  or 
of  assent,  it  is  judicium  redditum  in  in- 
oilem.  It  may  iNroperly  be  denied  to  be  a 
contniflt,  though  Blackstone  insists  that  one 
is  ImiAled.  Per  Mansfield.  3  Burrows.  1545; 
1  Cow.  (N.  Y.)  310;  per  Story,  J..  1  Mason 
(U.  S.)  288.  Mr.  Chitty  uses  "obligation" 
as  an  alternative  word  of  description  when 
speaking  of  bond.s  and  judii^nientP.  Chit. 
Oont  2,  4.  An  act  of  legislature  may  be  a 
oontivet  8o  may  a  legislative  grant  with 
exemption  from  taxes.  5  Ohio  St.  361.  So 
a  charter  is  a  contract  between  a  state  and 
a  corporation,  within  the  meaning  of  the 
constitution  of  the  United  States  (article  1, 
8  10,  cl.  1).  27  Miss.  417.  See  "ObllgatlOB 
of  Contraets.** 

(1)  Accessory  contracts  are  those  made  for 
assuring  the  performance  of  a  prior  contract, 
either  by  the  same  parties  or  by  others,  such 
as  snretyship.  mortgage,  and  pledges.  Civ. 
Code  La.  art  17€4:  Poth.  Obi.  pt  1.  e.  1,  I 
1,  art.  2.  note  14. 

(2)  Contracts  of  beneficence  are  those  by 
whldi  only  one  of  the  contracting  parties  Is 
benefited:  loans,  deport,  and  mandate. 
Civ.  Code  i.a.  art.  1767. 

(3)  Certain  contracts  are  those  in  which 
the  thing  to  be  done  is  supposed  to  depend 
on  the  will  of  the  party,  or  when.  In  the  ttsual 
course  of  events.  It  must  happen  in  the  man- 
ner stipulated. 

(4)  Commutative  contracts  are  those  In 
which  what  is  done,  given,  or  promised  by 
one  party  is  considered  as  an  equivalent  to 
or  in  consideration  of  what  Is  done,  given,  or 
promised  by  the  other.  Civ.  Code  La.  art 

1761. 

( ."))  Gratuitous  contracts  are  those  of  which 
the  object  is  the  benefit  of  the  person  with 
whom  It  Is  made,  without  any  profit  or  ad« 
vantaRc  rereivf-d  or  proniised  as  a  considera- 
tion for  it.  It  is  not.  however,  tbe  less  gra- 
tuitous If  it  proceed  either  tKiiu  i^ratltude 
for  a  benefit  before  received,  or  from  the 
hope  of  receiving  one  hereafter,  although 
such  benefit  be  of  a  pecuniary  nature.  CIt. 
Code  La.  8  1766. 

( 6  >  Hasardons  contraete  are  those  In  which 
the  performance  of  that  which  ia  one  of  Its 
objects  depends  on  an  uncertain  event  Civ. 
Code  La.  art  1799. 
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I  7)  Consensual  contracts  are  those  which 
are  formed  by  mere  consent  of  the  parties, 
SQch  as  all  contracts  of  hiring  and  mandata. 

(8)  Executed  contracts  are  those  in  which 
nothing  remains  to  be  done  1^  either  party, 
and  where  the  traiUMMlloii  has  heen  com- 

pU'tod.  or  was  completed  at  the  time  the  con- 
tract or  HKreement  was  made;  as  where  an 
article  is  sold  and  delivered,  and  pajrment 
therefor  is  made  on  the  spot. 

(9)  Executory  contracts  are  those  in  which 
some  act  remains  to  be  done;  as  when  an 
agreement  is  made  to  build  a  house  in  six 
months,  to  do  an  act  befbra  anna  future 
daj,  to  lend  money  upon  a  certain  Inftsreet 
payable  at  a  future  time. 

A  contract  ''assented"  (wUdi  differs  in 
nothing  from  a  grant)  conveys  a  chose  in 
possession ;  a  contract  "executory"  conveys 
a  chose  In  action.    2  Bl.  Comm.  443.    As  to 

the  importance  of  grants  considered  as  con- 
tracts, see  "Obligation  dl  Contracts.** 

(10)  Express  contracts  are  those  In  which 
the  terms  of  the  contract  or  agreement  are 
openly  and  fully  uttered  and  avowed  at  the 
time  of  making;  as.  to  pay  a  sta'cd  price  for 
certain  specified  goods;  to  deliver  an  ox, 
etc.    2  Bl.  Comm.  443. 

(11)  Implied  contracts  are  such  as  reason 
and  Jiistlee  dictate,  and  which,  therefore,  the 
law  presumes  that  every  man  undertakes  to  ! 
perform.   Thus,  if  I  employ  a  person  to  do] 
any  traslness  for  me  or  perform  any  work, 
or  take  up  wares  with  a  tradesman,  the  law  ' 
implies  that  I  understood  or  contracted  to  I 
pay  the  real  value  of  the  services  or  wares. 
2  Bl.  Comm.  443.   These  contracts  form  the  | 
web  and  woof  of  actual  life.   1  Pars.  Cont  4.  | 

There  is  mic  species  of  implied  contract 
wliich  runs  through  and  is  annexed  to  alli 
oOier  cuniracts,  eondltlona,  and  eofTmiant8,| 
viz.,  that  If  I  fall  In  my  part  of  the  agree- 
ment, I  shall  pay  the  other  parly  such  dam- 
ages as  he  has  sustained  by  my  neglect  or 
refusal.  See  "Quantum  Meruit;"  "Quantum 
Valebat;"  "Assumpsit;"  Comyn,  Dig.  "Ac- 
tion upon  the  Case  upon  Assumprit"  (A  1) ; 
"Agreement." 

(1»  Independent  contracts  are  those  in 
which  the  mutual  acts  or  promises  have  no 
relation  to  each  other  either  as  equivalents 
or  as  considerations.  CIt.  Cod*'  i  .a.  art.  1762. 

(13)  Mixed  contracts  are  those  by  which 
one  of  the  parties  confers  a  benefit  on  the  oth- 
er, receiving  something  of  inferior  value  in  re- 
turn, such  as  a  donation  subject  to  a  charge. 

(14)  Contracts  of  mutual  interest  are  such 
as  are  entered  Into  for  the  reciprocal  Interest 
and  utility  of  each  of  the  parties;  as  aaleik 
exchange,  partnership,  and  the  like. 

(ir-)  Kntire  contracts  are  (hose  whose  con* 
slderation  is  entire;  divisible  if  the  consid- 
eration la  apportioned,  or  If  an  apportion- 
ment may  be  Implied  by  law  as  to  aach  Item 
to  be  performed.    40  Cal.  251. 

(16)  Severable  (or  separable)  contracts 
are  those  the  considerations  of  which  are  by 
their  terms  susceptible  of  apportionment  or 
division  on  either  side,  so  as  to  correspond 
to  the  several  parts  or  portions  of  the  con- 
•Mamtlon  on  tiia  othar  aMa. 

A  oontiact  to  pay  a  panon  the  imtOi  of 


his  services  as  long  as  he  will  do  certain 
work,  or  so  much  per  week  as  long  as  he 
sliall  work,  or  to  itn  a  certain  price  per 

bushel  for  every  bushel  of  so  much  <orr 
as  corresponds  to  a  sample,  would  be  a 
severable  contra^  U  the  part  to  be  per- 
formed by  one  party  consists  of  several  dis- 
tinct and  separate  items,  and  the  price  to 
be  paid  by  the  other  is  apportioned  to  each 
Item  to  be  performed,  or  is  left  to  be  implied 
by  law,  auOh  a  contract  will  generally  be 
li<  lo  to  be  severable.  So  when  the  price  to 
be  paid  is  clearly  and  distinctly  apportioned 
to  different  parts  of  what  is  to  be  pe«*form9d, 
althovph  the  latter  is  in  its  nature  single 
and  entire.  But  the  mere  fact  of  sale  by 
weight  or  measure — i.  c.  so  much  per  pound 
or  bushel— does  not  make  a  contract  sever- 
able. 

(17)  Sim])le  contracts  arc  thosi-  nut  of  spe- 
cialty or  record.  They  are  the  lowest  class 
of  express  contracts,  and  answer  most  nearly 

to  our  general  definition  of  contract. 

To  constitute  a  sufficient  parol  agreement 
to  be  binding  In  law.  there  mast  be  that 

reciprocal  and  mutual  assent  which  Is  neces- 
sary to  all  contraets.  They  are  by  parol, 
which  includes  both  oral  and  written.  The 
only  distinction  between  oral  and  written 
contracts  Is  in  their  mode  of  proof.  And  it 
is  inaccurate  to  distinguish  verbal  from 
written;  for  contracts  are  equally  verbal 
whether  the  words  are  written  or  apoknn.— 
the  meaning  of  "verbal"  being,  "expressed 
In  words."  See  3  Burrows.  1670:  7  Term 
R.  350,  note;  11  Mass.  27.  30;  5  Mass.  t9t. 
301;  7  Conn.  57;  1  Caines  (N.  Y.)  386. 

(18)  Specialties  are  those  which  are  under 
seal,  as  deeds  and  bonds. 

Specialties  are  sometimes  said  to  Include 
also  contracts  of  record  <1  Pnra.  Oont.  7>. 
in  which  case  there  would  be  but  two  classes 
at  common  law,  viz.,  specialties  and  simple 
contracts.  The  term  '*8peelalty'*  la  alwaya 
used  substantively. 

They  are  the  second  kind  of  express  con- 
tracts, under  the  ordinary  common  law  divi- 
sion. They  are  not  merely  written,  but 
signed,  sealed,  and  dellyered  by  the  party 

bound.  The  solemnities  roiiuoctcd  with 
these  acts,  and  the  formalities  of  witnessing, 
gave  In  early  times  an  Importance  and  char- 
acter to  this  class  of  contracts  which  implied 
so  much  caution  and  deliberation  (consld- 
er&tion)  that  it  was  unnecessary  to  prove 
the  consideration  even  in  a  court  of  equity. 
Plowd.  .?05:  7  T^rm  R.  477:  4  Bam.  ft  Adol. 
652;  3  niiig.  Ill;  1  Fonbl.  Eq.  342.  note. 
Though  little  of  the  real  solemnity  now  re- 
malnat  except  witnessing,  and  a  scroll  Is  sab- 
Stltnted  In  most  of  the  states  for  the  seal, 
the  distinction  with  regard  to  specialties  has 
still  been  preosrrod  tntnet  See  *H3oniId«r»- 
tion." 

When  a  contract  by  specialty  is  dianged 
by  a  par()l  agreement,  the  whole  contract 
becomes  parol.  2  Watts  (Pa.)  451;  9  Pick. 
(Mass.)  IN;  18  Wend.  (N.  T.)  71. 

(19)  Unllatei  a!  contracts  are  thos.'  in  vshlCh 
the  party  to  whom  the  engagemen,.  is  made 
mi^kea  no  oKprois  agroemsnt  on.  hin  put. 
nifly  are  »  oallad  even  in  caaasi  irtMre  the 
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law  attaches  certain  obligations  to  his  ac- 
omtaneew  Civ.  Code  La.  art  1758.  A  loan 
for  use  and  a  loan  of  money  are  of  this  kind. 
Poth.  Obi.  pt.  1,  c.  1,  §  1,  art.  2. 

(20)  Onerous  contracts  are  those  in  which 
something  la  given  or  promised  as  a  consid- 
«ratioii  for  the  engagement  or  gift,  or  aome 
sorvlre.  Interest,  or  condition  is  Imposed  on 
what  is  given  or  promised,  although  unequal 
to  it  in  value. 

(21)  Principal  contracts  are  those  entered 
into  by  both  partlM  on  Vtu^tr  own  aoooonta, 
or  in  the  several  Qoallttee  or  charaeters  they 
assume. 

(22)  Real  contracts  are  those  In  which  It  Ib 
neoewary  that  there  should  be  something 
more  than  mere  consent,  such  as  a  loan  of 
money,  deposit,  or  pledge,  which,  from  their 
nature,  require  a  delivery  of  the  thing  {res). 

(22)  Reelproeal  contracts  are  those  by 
which  the  parties  expressly  enter  into  muttial 
engagements,  such  as  sale,  hire,  and  the  like. 

(24)  Contracts  of  record  aro  those  which 
are  evidenced  by  matter  of  record,  such  as 
Judgments,  recognisances,  and  statutes  staple. 
Thpp»'  are  the  highest  class  of  contracts. 
Statutes  merchtnt  ^nd  staple,  and  other  se- 
curities of  the  Ifka  nnturo,  are  confined  to 
England.  They  are  contracts  entered  into 
by  the  intervention  of  some  public  authority, 
and  are  witnessed  by  the  highest  kind  of 
evidence,  riz..  matter  of  record.  4  Bl.  Comm. 
MS. 

(25)  Verbal  contracts  are  simple  contracts. 

(26)  Written  contracts  are  those  evidenced 
by  writing. 

^— In  the  Civil  Law.  Pothler's  treatise  on 
Obligations,  talten  !n  connection  with  the 
Civil  Code  of  Louisiana,  jrlvos  an  Idea  of  the 
divisions  of  the  civil  law.  Poth.  Obi.  pt.  1. 
c.  1.  fi  1,  art.  2,  makes  the  five  f<dlowing 
elasses:  Reciprocal  and  unilateral;  consen- 
anal  and  real:  those  of  mutual  interest,  of 
benoflcence  and  mixpd:  principal  and  acces- 
sory; those  which  are  subjected  by  the  civil 
law  to  certain  rules  and  forms,  and  those 
which  are  regulated  hy  moro  natural  justice. 

It  is  true  that  almost  all  the  rights  of  per- 
sonal property  do  In  great  measure  depend 
upon  contracts  of  one  kind  or  other,  or  at 
leant  might  be  reduced  under  some  of  them, 
which  Is  the  method  taken  by  the  elvil  law. 
It  has  referred  the  greatest  part  of  the  du- 
ties and  rights  of  which  it  treats  to  the  head 
of  obligatlonB  ex  contractu  or  quaH  e»  can- 
traetn.  Inst  2. 14.  2;  2  Bl.  Comm.  442. 

CONTRACTION  (Lat.  con.  together,  imho, 
to  draw).  A  form  of  a  word  ahbreviated  by 
the  omission  of  one  or  more  letters.  This 
was  formerly  much  practiced,  but  in  modern 
times  has  fallen  Into  general  disuse.  Much 
Information  in  regard  to  the  rules  for  con- 
traction la  to  be  found  in  the  Inatruetor 
Clericalls. 

CONTRACTOR.  One  who  enters  into  a 
contrast  Those  who  undertake  to  do  public 

work,  or  the  work  for  a  company  or  corpo- 
ration on  a  jargo  scale,  at  a  certain  fixed 
price,  or  to  fqmish  goods  to  another  at  a 
fixed  or  ascertained  price.  2  Pardesani^ 
note  300.   See  5  Whart.  (Pa.)  366. 


CONTRACTUS  BONAE  FIDEI.  In  Ro- 
man law,  those  contracts  (e.  g..  emptio  vetir 
ditio)  which  admitted  of  equitable  defenses 
and  other  equitable  consideration.  They 
were  opposed  to  contracts  stri'  ti  jtiris  if.  j/.. 
gtipulatio),  which  admitted  no  such  equi- 
table defenses  or  considerations,  at  least 
until  their  original  character  was  compelled 
by  statute  to  admit  them.  All  the  praetorian 
contracts  were  contractus  bonac  fldei,  but 
some  of  the  civile*  contractus  were  also 
l^onae  /Idei. 

CONTRACTUS  CIVILES.  In  Roman  law. 
Those  contracts  (e.  g..  venditio)  which  were 
actionable  either  in  virtue  of  the  old  com- 
mon law.  or  by  virtue  of  any  partlonlar 
statute.  Thr>y  were  opposed  to  the  con- 
tractus practorii  which  were  actionable  only 
throogh  the  aid  of  the  praetor,  who.  for  that 
purpose,  had  to  adopt  the  ezlsttng  legal 
forms  of  actions. 

CONTRACTUS  EST  QUASI  ACTUS  CON- 
tra  actum.    A  contract  Is,  as  It  were,  aet 

against  act.    2  Coke,  \h. 

CONTRACTUS  EX  TURPI  CAU8A,  VEL 
contra  bonos  mores  nullus  eat  A  contract 

founded  on  a  base  and  unlawful  considera- 
tion, or  against  good  morals,  is  null.  Hob. 
191;  Dig.  2. 14.  27.  4. 

CONTRACTUS   LEGEM    EX  CONVEN- 

tlone  accipiunt.  The  agreement  of  the  par- 
ties makes  the  law  of  the  contract.   Dig.  19. 

3. 1.  e. 

CONTRADICT.  In  practice.  To  prov.  :\ 
fact  contrary  to  what  has  been  asserted  by 
a  wltneaa. 

CONTRADICTION  IN  TERMS.  Bxpress, 
patent.  Inconsistent  between  parta  of  a  clause 

or  of  an  instrument. 

CONTRAESCRITURA.  In  Spanish  law. 
Counter  letter.  An  instrument,  ustially  exe- 
cuted in  secret,  for  the  purpose  of  showing 
that  an  act  of  sale,  or  some  other  public 
Instrument,  has  a  different  purpose  from 
that  imported  on  its  face.  Acts  of  this 
kind,  though  binding  on  the  parties,  have  no 
effect  as  to  third  persons. 

CONTRAFACTIO  (L«t.)  Counterfeiting: 
as,  rontraf actio  sigilli  regit,  countsrfMting 
the  king's  seal.  (3owell;  Reg.  Orlg.  42.  Sea 

"Counterfeit." 

CONTRAINTE  PAR  CORPS.  In  French 
law.  The  dvll  process  of  arrest  of  the  per- 
son, which  is  imposed  upon  vendors  falsely 
representing  their  property  to  be  unincum- 
bered, or  upon  persona  mortgaging  property 
which  they  are  aware  does  not  belong  to 
them,  and  in  other  cases  of  moral  1ielnoiia> 
ness.  Brown. 

CONTRALIGATIO.  In  old  English  law. 
Counter  obligation.  Literally,  counter  bind- 
ing. Est  cnitn  oblifjatio  gwui  oontratttfttHo, 
Pleta.  lib.  2,  c.  56,  §  1. 

CONTRAMANDATIO.  A  countermanding. 
Contramandatio  pJaciti.  in  old  English  law. 
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iTM  tile  respiting  of  a  defendant,  or  giving 

him  further  time  to  answer,  by  countermand- 
ing tbe  day  fixed  for  him  to  plead,  and  ap- 
pointing a  new  day;  a  sort  of  Imparlance. 

Cowrll 

CONTRAMANDATUM.  A  lawful  excuse, 
which  a  defendant  In  a  suit  by  attorney  al- 
leges for  himself  tn  show  that  the  plaintiff 

has  no  c-aiisp  of  complaint.  lilount. 

CONTRAPLACiTUM.  la  old  English  law. 
A  eonnter  plea.  Towns.  PI.  61. 

CONTRAPOSITIO.  In  old  English  law. 
A  plea  or  answer.  Blount.  A  counter  poai- 
tlon. 

CONTRARIENTS.  This  word  was  used 
in  the  time  of  Edw.  II.  to  signify  those  who 
were  opposed  to  the  government,  but  were 
neither  rebela  nor  traltora.  Jacob. 

CONTRARIORUM  CONTRARIA  EST  RA- 
tlo.  The  reason  of  contrary  things  is  con- 
trary. Hoh.  844. 

CONTRAROTULATOR  (Pr.  contrerouleur, 

a  controller).  One  whose  business  it  was  to 
observe  the  money  which  the  collectors  had 
gathered  for  the  nie  of  the  Idns  or  the 

people.  Cowell. 

CONTRAROTULATOR  PIPAE.  An  officer 
of  the  exchequer  that  wrlteth  cat  ennmone 

twice  every  year  to  the  sheriffs  to  levy  the 
farms  (rents)  and  debts  of  the  pipe.  Blount. 

CONTRAT.  In  French  law.  Contracts. 
Contracts  are  of  the  following  varieties: 

(1)  Bilateral,  or  gymUlagtnatitue,  where 
each  party  fs  bound  to  the  other  to  do  what 

is  Just  and  proper. 

(2)  i  nilaUral,  where  the  one  side  only  is 
bound. 

(3)  Cotnniufatif,  where  one  does  to  the 
other  something  which  is  supposed  to  be  an 
equivalent  for  what  the  other  does  to  him. 

(4)  AkatoUre,  where  the  consideration  for 
the  act  of  the  one  to  a  mere  chance. 

(5)  Contrat  de  Mcnfalxnnrc,  where  the  one 
party  procures  to  the  other  a  purely  gratu- 
itous benefit. 

(6)  Cgntrnt  >i  tit  re  oncreii.r.  where  e§rh 
party  is  bound  under  some  duty  to  the  other. 
Brown. 

CONTRATALLIA.  In  old  English  law.  A 
counter  tally.  A  term  used  in  the  exchequer. 
Mem.  In  Soaoc  M.  26  Bdw.  I. 

CONTRATENEIVE.   To  hold  acalBit;  to 

withhold.  \\Tii8haw. 

CONTRAVENTION.  In  French  law.  An 
act  which  violates  the  law,  a  treaty,  or  an 
agreement  which  the  party  has  made.  That 
infraction  of  the  law  punished  by  a  fine 
which  does  not  exoeed  flftasn  francs,  and 
by  an  Imprisonment  not  exceeding  ttiree 
days. 

CONTRE  MAITRE.  In  French  law.  The 
second  officer  in  command  of  a  ship;  the 
officer  next  in  command  to  the  master*  and 
under  Mm.  His  tnislneBS  Is  said  to  relate 
to  providing  lit  things  for  the  navigation 
of  the  vessel  before  the  voyage, — ropes,  sailSb 
anchors,  etc.;  to  attending  to  itt  oondltlon 


through  the  royage.  reporting  each  day  to 
the  master,  and  attftidinp  to  the  anchorins 
and  security  of  the  vessel  at  the  end  of  the 
vo]rage.  Ovd.  de  la  Marine  de  1681.  11  1 
He  is  always  to  execute,  day  or  night,  the 
( ommands  of  the  master,  and  represents  the 
master  in  hls  slctaiesa  <w  absence.  Qnye^ 
Rep.  Univ. 


CONTRIBUTION. 

At  Common  Law.  The  payment  by 
each  or  any  one  of  several  parties  who  are 
liable,  in  company  with  others,  of  his  propor- 
tionate part  of  the  whole  liability  or.  loaa.  to 
one  or  more  of  the  parties  so  liable  upon 
whom  the  whole  loss  lias  fallen,  or  who 
has  been  compelled  to  dlsdmrge  tiie  wlMla 
liability.  1  Bibb  (Ky.)  562;  4  Johns.  Ob. 
(N.  Y.)  545;  4  Bouv.  Inst  note  3935. 

 In  Civil  Lav»f.  A  partition  by  which  the 

creditors  of  an  insolvent  debtor  divide  among 
themselves  the  proceeds  of  his  property  pro- 
portionably  to  the  amount  of  their  respec- 
tive credits.  Civ.  Code  La.  art.  2522,  note  10. 
It  is  ft  diylslon  pro  rslo.  Merlin.  Bepert. 
In  Maritime  Law.  Aywftge  (f.  «.) 

CONTRIBUTORY  NEGLIGENCE.  Fail- 
ure of  one  injured  by  the  negligence  of  an> 
other  to  use  ordinary  care.  wlil<fli  fftUnM  to 

a  concurrent  cause  with  that  of  SfUih  Oilier 

person  in  producing  the  injury. 

CONTROLLER.    A  comptroller  {q.  r.) 

CONTROUMENT.  In  old  Bngliah  law. 
The  controlling  or  checking  of  another  oflh 

cer's  account;  the  keeping  of  a  counter  rolL 

Sometinirs  called  "contra  rollment." 

CONTROVER.  One  who  invents  false 
news.  OidEe,  2d  Inst  SS7. 

CONTROVERSY.  A  dispute  arising  be- 
tween two  or  more  persons.  It  differs  from 
case,  which  includes  all  suits,  criminal  as 
wen  as  etytl;  whereas  coutroversy  is  ft  eMI. 
and  not  a  criminal,  proceeding.  2  Dall.  (V. 
S.)  419.  481.  432;  1  Tucker.  BL  Ck>nun.  A|». 
420,  421:  Story.  Oomst  |  1668. 

CONTUBKRNIUM.  IB  ohrll  Uw.  A.  mai^ 


CONTRECTARE  (Lat.> 

 In  Civil  Law.    To  handle;  to  take  hold 

of;  to  meddle  with. 

^~ln  Old  English  Law.  To  treat  Tef 
mole  coafreofef,  or  shall  ill  treat  Fleta, 
Uh.  1,  c  17.  f  4. 

CONTRECTATIO.   In  civil  law.   The  re- 
moval of  a  thing  from  Its  place,  amounting 
to  a  theft  The  offense  is  purged  hy  ft  rsste 
ration  of  the  thing  taken.  Bowyir,  Omam. 

268. 

CONTRECTATIO  REI  ALIENAE  ANIMO 
furandi,  est  furtum.  The  touching  or  remov- 
ing of  another's  property,  with  an  intention 
of  steftllng;  Is  fhett  Jenk.  Cent  Oas.  18S. 

CONTREFACON.  In  French  law.  The  of- 
fense of  those  who  print  or  cause  to  be 
printed,  without  lawful  authority,  a  book  of 
wldcdi  Uie  aattior  or  his  ftssfgns  hftve  ft  flopr> 
rifl^t  Merlin,  Bepert 


uiyiu^uu  L/y  Google 


CONTUMACY 


(205) 


CONVEKSAJNT 


penoos  of  wlum  om  <n>  both 
Both.  CmA,  pt  1,  e.  2, 1  4. 

CONTUMACY  (Lat.  eoniMmaola,  disobedi- 
>)■  The  refusal  or  negleet  Of  A  party  ac- 
to  appear  or  answer  to  a  charge  pre- 
ferred against  Mm  In  a  court  of  justice. 
Chiefly  used  in  ecclesiastical  courts;  "cou- 
tempt"  being  used  in  the  civil  courts. 

Actual  contumacy  is  the  refusal  of  a  party 
•etOftUy  bofore  the  court  to  obey  some  order 
of  tbm  court. 

Prawimed  contumacy  is  the  act  of  refus- 
ing or  dOBHnlng  to  appear  upon  bdng  dted. 
t  Cut.  Bcc.  1. 

CONTUMAX.  One  accused  of  a  crime  who 
refuses  to  appear  and  answer  to  the  charge; 


CONTUSION.  la  medical  Jurisprudence. 

An  injury  or  lesion,  arising  from  the  shock 
Of  a  body  with  a  large  surface,  which  pre- 
■ants  no  loss  of  substance,  and  no  apparent 
wound.  If  the  skin  be  divided,  the  injury 
takes  the  name  of  a  contused  wound.  See 
1  Chanc.  Prac.  38;  4  Car.  &  P.  381.  487.  558, 
565:  6  Car.  &  P.  684;  2  Beck.  Med.  Jur.  178. 

CONTUTOR  (Lat)  In  civil  law.  A  co* 
tutor,  or  co-guardian.    Inst.  1.  34.  1. 

CONUSANCE,  CLAIM  OF.    See  Cogni- 


CONU8ANT.    One  who  knows;  as.  if  a 

knowing  of  an  agreement  in  which  he 
an  interest  makes  no  objection  to  it,  he 
ts  Hid  to  be  comuant.  Go.  LItt  167. 

CONUSOR.  Aoognlior. 

CONVBNABLE.  Iiiidd  BngUih  law.  Sult^ 
able:  agreeable;  ooDTeiiieBt:  flttlns.  Litt  | 

103;  Cowell. 

CONVENE,   in  civil  law.   To  bring  an 


CONVENTICLE.  A  private  assembly  of  a 
fanr  ftillEa  under  pretense  of  exercise  of  re- 
UgkML  The  name  was  first  ^rm  to  the  meetp 

ings  of  Wickliffe,  but  afterwards  applied  to 
the  meetings  of  the  nonconformists.  Cowell. 
Vka  meetlnsa  were  made  illegal  by  16  Car. 
II.  c.  4.  and  the  term,  in  its  later  signlflca- 
tion,  came  to  denote  an  unlawful  religious 


CONVENTIO  (Lat.  a  coming  together). 
<— — In  Canon  Law.  The  act  of  summoning 
«r  flailing  together  the  partlee  by  ranunon- 

Ing  the  defendant.  When  the  defendant  was 
brought  to  answer,  he  was  said  to  be  con- 
mmd.  which  the  canonists  called  conventio, 
because  the  plaintiff  and  defendant  met  to 
contest.  Story.  Bq.  PI.  402;  4  Boot.  Inst. 
4117. 

In  Contraota.  An  agreement;  a  cove- 
 OvwM.    Often  used  In  the  maxim 

ronventio  vinrif  Irrjcm.  the  express  agree- 
mttDt  of  the  parties  supersedes  the  law. 
8I0V7.  Ag,  i  S88.  But  this  maxim  does  not 
apply,  it  is  said,  to  prevent  the  application 
of  the  general  rule  of  law.    Broom,  Leg. 


CONVENTIO  PRIVATORUM  NON  PO- 

publico  Jurl  derogare.  An  agreement  of 
private  per.sous  cannot  derogate  from  pub- 
lic right.  Wingate,  Max.  p.  746,  max.  801; 
Co.  Lltt.  166a;  Dig.  50.  17.  46.  1. 

CONVENTIO  VINCIT  LEGEM.  The  agree- 
ment of  the  parties  overcomes  or  prevails 
against  the  law.  Story.  Ag.  |  S68;  6  Taunt. 
430.    See  Dig.  16.  3.  L  6. 

CONVENTION. 

 Ir»  Civil  Law.    A  general  term  which 

compreheiul.s  all  kinds  of  contracts,  treaties, 
pacts,  or  agreements.  The  consent  of  two 
or  more  persons  to  form  with  each  other 
an  engagement,  or  to  dissolve  or  change  on*' 
which  they  had  previously  formed.  Domat, 
Civ.  Law;  Dig.  2. 14. 1. 1;  1  Bout.  Inst  note 
100. 

In  Legislation.  This  term  is  applied 
to  a  meeting  of  the  delegates  elected  by  the 
people  for  other  purposes  than  nsaal  legis- 
lation. It  la  mostly  used  to  denote  an  a» 
sembly  to  make  or  amend  the  constitution 
of  a  state;  but  it  sometimes  indicates  an  as> 
sembly  of  the  delegatee  of  tha  people  to  nom- 
inate offloera  to  be  siwpoited  at  an  election. 

CONVENTIONAL.  Arising  from,  and  de- 
pendent upon,  the  act  of  the  partie.s,  us  dis- 
tinguished from  "legal."  which  is  something 
arising  from  act  of  law.  8  BL  Comm.  120. 

CONVENTIONAL  ESTATES.    Those  .  s 
tates  for  life  which  are  expressly  created 
by  the  act  of  the  parties,  as  distinguished 
from  legal  estates,  or  those  which  are  Tre- 
ated by  operation  of  law.    2  111.  Comm.  120. 

CONVENTIONE.  The  name  of  a  writ  for 
the  breach  of  any  covenant  in  writing, 
whether  real  or  peraonaL  Reg.  Orlg.  115; 
Fitzh.  Nat.  Brev.  145. 

CONVENTUAL  CHURCH.  In  ecclesias- 
tical law.  That  which  consists  of  regular 
clerke,  professing  some  order  or  reUgion; 
or  of  dean  and  thapter;  or  oOier  ■oeiatlei  of 
spiritual  men. 

CONVENTUALS.  Religious  men  united 
in  a  convent  or  religious  house.  Cowell. 

CONVENTU3  (LaL  conrenliv).  An  assem- 
bly; conventtis  magnatum  vet  prooerwm.  an 
assemblage  of  the  chief  men  or  nobility;  a 
name  of  the  English  parliament  1  Shars- 
wood.  B1.  Comm.  148. 

 In  Civil  Law.   A  contract  made  b^ 

tween  two  or  more  parties. 

A  multitude  of  men.  Of  all  el 
ered  together. 

A  standing  in  a  place  to  attract  a  CTOWd. 

A  collection  of  the  people  by  tha  magla' 
trate  to  pive  judgment.    Calv.  Lex. 

CONVENTU8  JUR10ICU8.  A Boman  pro- 
vincial court  for  the  detmatnaUoik  oC  elvll 


gath- 


CONVERSANT.    One  who  is  in  the  habit 

of  being  in  a  particular  place  is  said  to  be 
converaant  there.  Bame%  l€t. 
Aeatialatad:  fiunlllar. 
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OONVER8ANTES.  la  old  BnglUh  law. 
Convemnt  or  dwelUiig;  oommoraaL  2  Inct 

122. 

CONVERSION  (L&L  con,  with,  together,  1 
vert  ere.  to  turn;  cofivar«<Oi,  a  turning  to, 
with,  togetlier).  t 

——In  Equity.  The  «cehange  of  one  spe- 1 
cles  of  property  for  another,  which  takos 
place  under  some  circumstances  in  the  c«n- 
Bideratlott  of  the  law,  although  no  such 
change  has  actually  taken  plac«'. 

Land  is  held  to  be  converted  into  money, 
in  equity,  when  the  owner  has  contnetAd 
to  sell:  and  if  he  die  before  making  a  con- 
veyance, his  executors  will  be  entitled  to  the 
money,  aiui  not  his  helltt.  8  Vom.  62;  1 
W.  Bl.  129. 

Money  may  be  held  to  be  conrerted  Into 
land  iiiidpr  various  otrcii instances;  as  whore, 
for  example,  a  man  dies  before  a  conveyance 
Is  made  to  him  of  land  which  he  has  bmigllt. 
10  Pot.  (U.  S.)  563;  Houv.  Inst.  Index. 

At  Law.  An  unauthorized  assumption 
and  exercise  of  the  right  of  ownership  over 
goods  or  personal  chattels  belonging  to  an- 
other, to  the  altoratton  of  their  eondition,  or 
the  exclusion  of  the  owner**  ilghta.  44  Mo. 
197;  36  N.  U.  311. 

A  eonstmetlTO  oonTerslon  takes  place  when 
a  person  does  such  acts  in  reference  to  the 
goods  or  personal  chattels  of  another  as 
amount,  in  view  of  the  law,  to  appropriation 
Of  the  property  to  himseU.  1  Kelly  (Qa.) 
881. 

A  direct  conversion  takes  place  when  a 
person  actually  appropriates  the  property 
of  another  to  his  own  beneficial  use  and  en- 
joyment, or  to  that  of  a  third  person,  or  de- 
stroyp  it.  or  alters  its  nature.    27  Mich.  454. 

CONVEYANCE.  The  transfer  of  the  UUe 
of  land  from  one  person  or  class  of  parsons 

to  another. 

The  lnstrum*^nt  for  effecting  such  transfer. 

It  is  a  general  term,  and  comprehends  the 
several  modes  of  passing  title  to  real  estate. 
S4  Miss.  90. 

Every  instrument  in  writinp  by  which  any 
estate  or  interest  in  land  is  created,  aliened, 
or  mortgaged,  or  by  which  the  title  to  land 
may  he  affected  at  law  or  in  equity,  except 
lost  wills  and  testaments,  leases  for  not  to 
exceed  three  years,  and  executory  contracts 
for  the  purchase  or  sale  of  land.  1  Rev.  SL 
N.  T.  p.  762.  5  38. 

CONVEYANCE  OF  VESSELS.  The  trans- 
fer of  the  title  to  Tssssls. 

CONVEYANCER.  One  who  makes  it  bis 
business  to  draw  deeds  of  conveyance  of 
lands  for  others.  1  Bouv.  Inst,  note  2422. 
They  frequfiifly  act  as  brokers  for  the  sale  of 
estates  and  obtaining  loans  on  mortg^e. 

CONVEYANCING.  ▲  term  including  both 
the  seienee  and  act  of  transferring  titles  to 
real  estatf  frnm  oik  man  to  another.  It 
Includes  the  examination  of  the  title  of  the 
aUenor,  and  also  the  preparation  of  the  in- 
struments of  transfer.  Tt  is.  In  England 
and  Scotland,  and,  to  a  greatly  inferior  ex- 
tent. In  the  imitsd  States^  a  hlghU  artifldal 


system  of  law.  with  a  distinct  class  of  prae- 
titioners.  A  profound  and  elal>orate  treatise 
on  the  English  law  of  conveyancing  is  Mr. 
Preston'.s.  (Jehlart  and  Tliornton's  worka 
are  important  works;  and  an  interesting 
and  nssful  sommation  of  the  Amsriean  law 
is  given  In  WaAbun  on  Real  Fropertr. 

CONVEYANCING  COUNSEL.    By  Act  15 

6  l(i  VlcL  c  60.  8  41,  the  lord  chancellor  Is 
empowered  to  appoint  not  less  than  riz  bar- 
risters, who  have  practiced  as  conveyancing 
counsel  for  ten  years  at  least,  to  be  convey- 
aaetng  ooonsel  of  the  court  of  ehanosiy.  and 
the  opinion  of  any  of  them  may  be  received 
and  acted  on  by  the  court  or  by  a  judge  at 
chambers  in  tlie  in vcstipation  of  the  title  to 
an  estate,  or  In  the  settlement  of  a  dnft, 
eonveyanoe.  mortgage,  etc.  Danlell,  CHi.  Pr. 
104C.  By  the  judicature  act  of  1873  (section 
77)  they  were  transferred  to  the  supreme 
court. 

CONVICIA  SI  IRASCARiS  TUA  DIVUL- 

gas;  spreta  exolescunt.  If  you  be  moved  to 
anger  by  Insults,  you  publish  them;  if  de- 
splssd,  thsgr  ars  forgotfesn.  8  Inst  IM. 

CONVICIUM.  In  elTfl  law.  Tha  name  sC 

a  species  of  slander  or  injury  uttered  in 
public,  uud  which  charged  some  one  with 
some  act  contra  501IOt  fliorst.    Tloat;  BBS. 

Abr.  "Slander." 

CONVICT.  One  who  has  been  condemned 
by  a  competent  court;  one  who  has  been 
convicted  of  a  crime  or  misdemeanor. 

To  condemn;  to  find  guilty  of  a  crime  or 
misdemeanor.  4  Bl.  Oomm.  868. 

CONVICTION  (Lat  0Onrtc/io;  from  oos. 
with,  and  vincere,  to  bind).  In  practice. 
That  legal  proceeding  of  record  which  as- 
certains the  gnilt  of  fhs  party,  and  upon 
which  the  sentence  or  Jodi^snt  ifl  fonndsd. 

7  Man.  &  G.  504. 
Finding  a  person  guilty  by  verdlet  of  a 

jury.    1  Dish.  Crim.  Law.  S  223. 

A  record  of  the  summary  proceedings  upon 
any  penal  statute  before  one  or  more  Jus- 
tices of  the  peace  or  other  persons  duly  aa- 
thorteed.  In  a  ease  where  the  offender  has 
lieen  convlcterl  and  sentenced.  Ilolthouse. 

The  first  of  the  detinitions  here  given  un- 
doubtedly represents  the  aoenrate  meaiting 
of  the  term,  and  Includes  an  afcfrtalnment 
of  the  guilt  of  the  party  by  an  authorized 
magistrate  in  a  summary  way,  or  by  con- 
fession of  the  party  himself,  as  well  as  by 
verdlet  of  a  jury.  The  word  is  also  used  in 
each  of  the  other  senses  given.  It  is  said 
to  be  sometimes  used  to  denote  final  Judg- 
ment Dwarr.  8t  (8d  Bd.)  688.  And  a  final 
judgment  is  usually  held  essential  to  OOOVlo- 
tion.   69  N.  Y.  107;  99  Mass.  420. 

Summary  conviction  is  one  which  takes 
place  before  an  authorized  magistrate  or  in- 
ferior court,  without  the  intervention  of  a 
conuuon  law  Jury,  or  not  according  ta  the 
course  of  a  common-law  prosecution. 

CONVIVIUM.  .\  lay  tenure  whereby  a  . 
tenant  is  bound  to  provide  meat  and  drink  > 
for  his  lord  once  or  otlSBer  in  fha  Fsar. 
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Blomt. 


MM  procuratio  with  the  clerg7> 


CONVOCATION  (Lat.  con,  together,  vooo, 
to  •all).  In  ecclesiastical  law.  The  gen- 
eral assembly  of  the  clergy  to  ooiuiilt  apon 
ecclesiastical  matters. 

The  clergy  were  always  summoned  at  the 
rommencement  of  each  parlianifiit.  They 
themselves  constituted  a  parliament,  with  a 
higher  and  tower  house  of  coiiTocatlon;  the 
hiKher  including  the  bishops  and  archbish- 
ops; the  lower,  the  rest  of  the  clergy.  It  la 
still  summoned  before  each  parliament  pro 
formot  preserving  the  ancient  custom,  but 
adjonnui  wttluNit  truuaoting  aaj  bualii«n. 
:  steph.  Comm.  64S;  S  Bum,  Eoc  Law,  18 
el  seq. 

CONVOY.  A  naval  force,  under  the  com- 
mand of  an  officer  appointed  by  government, 
for  the  protection  of  merchant  ships  and 
others,  during  the  whole  voyage,  or  mch 

part  of  It  as  is  known  to  require  such  pro- 
tection. Marsh.  Ins.  bk.  1,  c.  9,  §  5:  Park. 
Ina.  888. 

Warranties  are  aometimes  inserted  in  pol- 
icies of  inemranoe  that  the  ship  shall  sail 

with  convoy.  To  comply  with  this  warranty, 
five  things  are  essential:  First,  the  ship 
mast  sail  with  the  regular  omiToy  appoint- 
ed by  the  government;  secondly,  she  must 
sail  from  the  place  of  rendezvous  appointed 
hy  the  government;  thirdly,  the  convoy  must 
be  for  the  voyage;  fourthly,  the  ship  in- 
anrsd  mut  have  sailing  InBtmetions;  flffhly. 
she  must  depart  and  continue  with  the  con- 
voy till  the  end  of  the  voyage,  unless  sepa- 
rated from  it  hy  neoeealty.  Marsh.  Inn.  hk. 

1.  c.  9.  §  5. 

CO-OBLIGOR.  One  who  is  bound  together 
with  one  or  man  others  to  ftilflU  an  obli- 
gation.   As  to  aulog  co-obligors,  see  "Par^ 

ties:"  •'Joinder,  etc." 

COOL  BLOOD.  Tranquillity,  or  calmness; 
the  condition  of  one  who  has  the  calm  and 
undisturbed  use  of  his  reason.  In  cases  of 
homicide.  It  frequently  becomes  necessary 
to  apeertain  whether  the  act  of  the  person 
killing  was  done  in  cool  blood  or  not.  In  or- 
der to  ascertain  the  degree  of  his  guilt. 

COOLING  TIME,  in  cHmtnal  law.  Time 

for  passion  to  subside  and  reason  to  inter 
I)osc.  Cooling  time  destroys  the  effect  of 
provocation,  leaving  homicide  murder,  the 
same  as  if  no  provocation  had  been  given.  1 
Ruas.  Crimes.  625;  Whart  Horn.  179;  3 
Grat  (Va.)  5t4. 

CO-OPERTIO  (T.aw  Lat.  from  nt-nprrirc,  to 
cover).  In  old  English  law.  A  covering,  or 
extertor  coat,  as  the  bark  of  a  tree.  Cowell. 
Qiirrrus  fiiarooperta,  an  oak  Stripped  Of  its 

bark,  or  debarked.  Id. 

CO-OPERTUM,  or  CO  OPERTURA.  (Law 
Lat.  from  co-operirc.  to  cover).  In  forest 
law.  A  covert:  a  thicket  (dumetum)  or 
shelter  for  wild  beasts  In  a  forest  Cart, 
de  Foresta.  c  12:  Reg.  Grig.  258;  Spelman. 
Hxtra  vo-opertum  foreatae,  without  the  cov- 
ert of  the  forest  Fleta,  lib.  2,  c  41.  (  2. 


COPARCENARY,  E8TATB8  IN.  Bstatss 

of  which  two  or  more  persons  form  one 
heir,   1  Washb.  Real  Prop.  414. 

The  title  to  such  an  estate  is  always  by 
descent  The  shares  of  the  tenants  need 
not  be  equaL  The  estate  Is  rare  in  America, 
but  sometimes  exists.  3  Ind.  360;  4  Qrat 
(Va.)  16;  17  Mo.  13;  3  Md.  190.  See  Wat- 
kins,  Gout.  (Coventry  Bd.)  146. 

COPARCEN  ER8.  Pwsons  to  whom  aa  es- 
tate of  Inheritance  descends  Jointly,  and 
by  whom  it  is  held  as  an  entire  estate.  2 
Bl.  Comm.  187. 

In  the  old  Knglish  and  the  American  sense, 
the  term  Includes  males  as  well  as  females, 

but  in  the  modern  English  use  is  limited  to 
females.  4  Kent,  Comm.  462;  2  Bouv.  Inst, 
note  1781. 

C0PARTICEP8.  In  old  English  law.  A 
oiwoMier.  Co.  Bntr.  377,  711. 

COPARTNER.  One  Who  is  a  partner  with 
one  or  more  other  persons;  a  member  of  a 
partnership  (g.  v.) 

CGPARTNEREHIP.  A  partnership  (q.  v.) 

I    COPARTNERY.  In  Scotch  law.  Theooa- 

I  tract  of  copartnership;  a  contract  by  which 
j  the  several  partners  agree  concerning  the 
communication  (sharing)   of  loss  or  gain, 
arising  from  the  subject  of  the  contract. 
Bell.  Diet 

I    COPE,  or  COPPE  (Saxon).   A  hllL  Co. 

Litt.  4b. 

The  top  or  summit  of  a  thing,  as  of  a 
I  house.  Cowell. 

A  tribute  paid  out  of  lead  mines  in  Eng- 
land. Blount. 

COPEMAN,  or  COPESMAN.  A  chapman 
{q.  V.) 

I    C0PE8MATE.  A  mercliaiit;  a  partner  in 

merchandise. 

COPIA  (T  at  )    In  civil  and  old  English 

law.    OiJponunity  or  means  of  access. 

COPIA  VERA.  In  Scotch  practice.  A  true 
copy;  words  written  at  the  top  of  copies 
Of  instruments.  3  How.  SL  Tr.  427,  430, 
482. 

COPPA.  In  English  law.  A  crop  or  cock 
of  grass,  hay,  or  corn,  divided  into  titheable 
portions,  that  it  may  be  more  fairly  and 
justly  tithed.  Wharton. 

COPPICE,  or  COPSE.  A  small  wood,  con- 
sisting of  underwood,  which  may  be  cut  at 
twelve  or  fifteen  years'  growth  for  fuel, 

COPULA.    Sexual  intercourse;  the  con* 

summation  of  marriage. 

COPULATIO  VERBORUM  INOICAT  AC- 
ceptationem  in  eodem  senau.  Coupling  words 

together  shows  that  they  ought  to  he  under- 
stood in  the  same  sense.  Bac.  Max.  reg.  3; 
Broom,  Leg.  Max.  (8d  Lond<m  Bd.)  528. 

COPULATIVE  TERM.  One  which  Is  plaeed 
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between  two  or 
togethw. 


more  others  to  join  them 


COPY.  A  true  transcript  of  an  original 
writing. 

BzempUflcatlons  are  copies  verified  by  the 
great  seal  or  hj  the  seal  of  a  court  1  OUb. 

Ev.  19. 

Examined  copies  are  those  which  have 
been  compared  with  the  originai,  or  witli  an 
official  record  thereof. 

Ofllce  copies  are  those  mai1e  by  offlcors  1n- 
tmated  witii  the  originals,  and  authorized 
for  that  purpoae. 

COPYHOLD.  A  tenure  by  copy  of  ooort- 
roU;  any  species  of  holding  by  particular 
custom  of  the  manor;  the  estate  ko  hehl. 

COPYHOLDER.  A  tenant  by  copyhold  ten- 
ure (by  copy  of  oonrt  roll),  t  BL  Comm. 
95. 

COPYRIGHT.  The  exclusive  privilege,  se- 
cured according  to  certain  legal  forms,  of 
printing,  publishing,  and  vending  copies  of 
writings  or  drawings.   14  How.  (U.  S.)  530. 

CORAAGIUM.  Measures  of  com.  An  un- 
usual and  extraordinary  tribute,  arising  only 
on  special  occasions.  They  are  thus  ilis^tin- 
guished  from  aervicea.  Mentioned  in  con- 
nection with  hldag«  and  earvage.  Blount 

CORAM  IPSO  REGE  (Lat.)  Before  the 
king  himself.  Proceedings  in  the  court  of 
king's  bench  are  said  to  be  coram  rege  ipso. 
Z  BL  Comm.  41. 

CORAM  NOBIS.  A  writ  of  error  on  a 
judgment  in  the  king's  bench  Is  called  a 
coram  nobis,  before  ue.  So  called  because 
the  record  and  proceadingi  were  stated  in 
the  writ  to  remain  "before  ua."  1  Ardib. 
Prac.  234. 

—In  Modem  Praetlee.  A  writ  of  error 
for  a  review  before  the  same  court  which  is 
alleged  to  have  committed  the  error. 

CORAM  NON  JUOICE.  Acts  done  by  a 
court  Which  has  no  Jurisdiction  either  over 
the  person,  the  cause,  or  the  process,  are 

said  to  be  coram  non  fudiee.  1  Conn.  40. 
Such  act.s  liave  no  validity.  If  an  act  is 
required  to  be  done  before  a  particular  per- 
son. It  would  not  be  considered  as  done  be- 
fore him  if  he  were  asleep  or  non  compos 
mentis.  5  Har.  &  J.  (Md.)  42;  8  Cranch 
(U.  S.)  »;  Paine  <U.  8.)  65;  1  Fr^  Cony. 
266. 

CORAM  PARIBUS.  Before  the  peers  or 
fresholders.  The  attestation  of  deeds,  like 

all  other  solemn  transactions,  was  originally 
dona  only  coram  paribus.  2  Dl.  Comm.  307. 
Coram  paribut  de  vMneto.  before  the  peers 
or  freeholders  of  the  ndghbortiood.  Id.  816. 

CORAM  SECTATORIBUS.  Before  the  sntt- 

ors.      Cro.  Jac.  582. 

CORAM  VOBIS.  A  writ  of  error  on  judg- 
ments of  other  courts  than  the  king's  bench. 
2  Tidd.  Prac.  1056,  1137.  So  called  because 
the  record  was  stated  to  remain  'l»ft>rs 
yon,"  i.  s.»  bslbrstbainstlcas  o<  king's  bsndt. 


—In  Modem  Practlee.  A  writ  oC  error 

for  a  review  in  a  higher  court  than  fliat  al- 
leged to  have  committed  error.  ' 

CO-RESPONDENT.    In  England,  where  a 
husband  brings   a   suit  against  his  wife  , 

charging   her   with    adultery,   the  allege^l 
adulterer  rauist.  as  a  rule,  be  made  a  party 
to  the  petition  as  a  co-respondent.    If  the 
adultery  is  proved,  the  court  may  order  him 
to  pay  damages  to  the  husband.   The  tern  ' 
is  sometiuies  applied  in  the  United  Stat, 
to  the  alleged  adulterer,  though  the  prac- 
tice of  Joining  him  does  not  obtain.  Browne. 
Div.  143.  204;  20  &  21  Vict.  c.  85,  S|  2«.  31  j 
See  '".Adultery;"  "Dissolulion.  '  ' 

CORIUM  FORFISFACERE.  Toforfeitone B 
skin;  applied  to  a  person  condemned  to  be  | 
whipped;  the  ancient  punishment  of  a  senr* 

ant. 

CORN  LAWS.    Laws  regulating  the  traile 
in  hroadstuffs.  ! 

The  object  of  corn  laws  Is  to  secure  a 
regular  and  steady  supply  of  the  great  sta- 
ples of  food;  and  for  this  object  the  aiean^ 
adopted  in  different  countries  and  at  dif- 
ferent times  widely  vary,  sometimes  IutoIt-  i 
inp  rpptrictlon  or  prohibition  upon  th«*  ''X-  ' 
port,  and  Bometimes.  in  order  to  stimulate 
producti<Mi.  offering  a  bounty  upon  the  ex- 
port.   Of  the  former  character  was  the  fa- 
mous system  of  corn  laws  of  England,  Ini- 
tiated in  1773  by  Mr.  Burke,  and  repealed  ; 
in  1846  under  Sir  Robert  Peel. 

CORN  RENTS.    Rents  reserved  in  corn,— 
that  is.  in  wheat  or  malt.    Proportions  of  ' 
rents  on  college  leases  (being  one-third),  di- 
rected by  St.  18  Eiiz.  c.  6,  to  be  reserved  in 
wheat  or  malt  8  Staph.  Comm.  Ul.  142;  2  ' 
Bl.  COnun.  822.  j 

CORNAGE.    A  species  of  tt-nuro  in  Enj; 
land,  by  which  the  tenant  w^as  bound  to 
blow  a  horn  tm  the  sake  of  alarming  th»  I 
country  on  the  approach  of  an  anemy.   Bac.  ! 

Abr.  "Tenure"  (N). 

CORNET.   A  commissioned  officer  in  a 
reglmant  of  cavalnr. 

CORODIUM.  In  old  Bnglisb  law.  A  cor 
ody.  I 

CORODY.    An  allowance  of  meat.  <lr:t. 
money,  clothing,  lodging,  and  such  like  ne< 
essarles  for  snstananea.  1  BL  Ooram.  SSS:  I  j 

rhit.  Prac.  22F>.  An  allowance  from  an  ab-  | 
bey  or  house  of  religion,  to  one  of  the  king's  i 
servants  who  dwells  therein,  of  meat  and  | 
other  sustenance.    Fitzh.  Nat.  Brev.  230. 

An  assize  lay  for  a  corody.  Cowell.  Coro- 
dies  nr''  now  obsolete.  Coke,  2d  InaL  €80: 
a  Sharswood,  Bl.  Comm.  40. 

CORONA  MALA.   In  old  English  law  Th- 
clergy  who  abuse  their  character  were  so 
called.  Blount, 

CORONARE.    In  old  records.    To  Rive  the 

tonsure,  wliich  was  done  on  the  crown,  or 
in  tho  form  of  a  crown;  to  make  a 
prieaL  OowelL 
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CORONARE  FiLIUM.   To  make  one  b  sou 
•  priest.  Homo  coronatut  was  one  who  bad  | 
received  the  first  tonsure,  as  preparatory  to 
superior  orders,  and  the  tonsure  was  in 
form  Of  a  corona,  or  crown  of  thoma.  Cow-  \ 
ell. 

CORONATOR  (Lat.)    A  coroner  (9.  r.) 
Spelmaa. 

CORONER.  An  ofDcer  whose  principal , 

duty  it  is  to  hold  an  inquisition,  with  the  ' 
aFsistanco  of  a  jury,  over  the  body  of  any 
p»  rs<)n  who  may  have  c-ome  to  a  Tlolent 
death,  or  who  has  died  in  prison. 

It  Is  his  duty  also,  in  case  of  the  death 
of  tho  Bhoriff.  or  his  incapacity,  or  when  a 
vacancy  occurs  In  that  offu  e,  to  servo  all  the  | 
wriLs  and  processes  which  the  sht-riff  is  usu- 
ally bound  to  serve.    20  Ga.  336;  11  Tex.  ] 
284:  14  Ala.  (N.  S.)  326:  10  Humph.  (Tenn.)  { 
346;  1  Sharswood.  Bl.  Comm.  349. 

The  chief  justice  of  the  kinp's  bench  Is  ; 
the  sovereign  or  chief  coroner  of  all  Eng- 
land, though  it  is  not  to  be  understood  that ' 
he  performs  the  active  duties  of  that  office 
in  anv  orii-  (ounty.    4  Coke,  57b;  Bac.  Ahr.; 
3  Comyn.  Dig.  242;  5  Comyn,  Dig.  212. 

It  is  also  bla  dutjr  to  inquire  concerning 
shipwreck,  and  to  find  who  has  possession 
of  the  Roods:  concerning  treasure  trove, 
who  are  the  Anders,  and  where  the  propertj 
is.   1  Sharswood,  Bi.  Comm.  349. 

The  ofRce  has  lost  much  of  the  honor 
which  formerly  appertained  to  it,  but  the 
duties  are  of  great  consequence  to  society, 
botti  for  bringing  murderers  to  puitishment, 
and  protecting  innocent  persons  from  accu- 
sation. It  majr  often  happen  that  the  im- 
pf-rfections  of  the  early  examination  enable 
one  who  is  undoubtedly  a  criminal  to  es- 
cape. It  Is  proper,  in  most  cases  of  homt- 
oide.  to  procure  the  examination  to  be  made 
by  a  physician,  and  in  many  cases  it  Is  bis 
dntj.  4  Car.  ft  P.  571. 

CORPORAL  (T.at.  rnrpuH,  body)  Bodily; 
relating  to  the  body;  as,  <'nrporul  punish- 
ment 

A  noncommissioned  officer  of  the  lowest 
grade  In  an  infantry  company. 

 Corporal   Oath.     An  oath  which  ihe 

party  takes,  laying  his  band  on  the  Gospels. 
Cowell.  It  Is  now  held  to  msao  solemn  oath. 
1  Ind.  184. 

 Corporal  Touch.  Actual,  bodily  con- 
tact with  the  hand. 

It  was  once  held  that,  before  a  seller  of 
personal  property  could  he  said  to  have 
stopped  it  in  trangitu,  so  as  to  regain  the 
poBsession  of  It,  it  was  necessary  that  it 
should  come  to  his  corporal  touch,  hut  the 
contrary  Is  now  settled.  These  words  were 
used  mwely  as  a  flgnratlye  eKpression.  3 
Term  R.  464:  6  Bart,  184. 

CORPORALE  8ACRAMENTUM.    In  old 

English  law.   A  corporal  oath. 

CORPORALIS  INJURIA  NON  RECIPIT 

aestlmationem  de  future.    A  personal  Injury 
does  not  receive  satisfaction  from  a  future 
course  of  proceeding.   Bac  Max.  reg.  R; 
How.  Rt   Tr   71;    Broom,  Leg.  Max.  (3d 
I^ndOQ  Kd.)  264. 


CORPORATION  (Lat.  corpus,  a  body),  A 
franchise  possessed  by  one  or  more  individ* 
tials.  who  subsist  as  a  body  politic  under  a 
special  denomination,  and  are  vested,  by  the 
policy  of  the  law.  with  the  capacity  of  per- 
petual succession,  and  of  acting  in  several 
respects,  however  numenmi  the  association 
may  be,  as  a  single  individual.  2  Kent. 
Comm.  267. 

"A  corporation  Is  a  body,  or  artificial  per- 
son, consisting  of  one  or  more  individuals, 
or  sometimes  of  indlvitlual.**  and  otlier  cor- 
porations created  by  law.  and  invested  by 
the  law  with  certain  legal  capacities,  as  the 
capacity  of  succession,  and  the  capacity  to 
sue  and  be  sued,  to  make  confrai  t^.  to  take, 
hold,  and  convey  property,  to  lommit  torts 
and  crimes,  and  to  do  other  acts,  however 
numerous  its  memt)er8  may  be,  like  a  single 
Individual."  Clark  ft  Marshall.  Corp.  2. 

A  body,  consisting  of  one  or  more  natural 
persons,  established  by  law,  usually  for  some 
specific  purpose,  and  continued  by  a  succes- 
sion of  members. 

It  is  this  last  characteristic  of  a  corpora- 
tion, sometimes  called  its  Immortality,  pro- 
longing its  existence  Iwyond  the  term  of 
natural  life,  and  thereby  enabling  a  long- 
continued  effort  and  concentration  of  means 
to  the  end  which  it  was  designed  to  an- 
swer, that  constitutes  Its  principal  utility. 
A  corporation  Is  modelled  upon  a  s'ate  or  na- 
tion, and  is  to  this  day  called  a  body  politic, 
as  well  as  corporate,  thereby  indicating  its 
origin  and  derivation.  Its  earliest  form 
was.  probably,  the  municipality  or  dty.  which 
necessity  exacterl  for  the  control  or  local 
police  of  the  marts  and  crowded  places  of 
the  state  or  empire.  The  comb! nation  of 
the  commonalty  in  this  form  for  local  gov* 
emment  became  the  earliest  bulwark  against 
despotic  power,  and  a  late  phllosophiral  his- 
torian traces  to  the  remains  and  remem- 
brance of  the  Roman  s»«iiic<pia  the  forma* 
tlon  of  those  elective  governments  of  towns 
and  cities  in  modern  Europe,  which,  after 
the  fall  of  the  Roman  empire,  contributed 
so  largely  to  the  preservation  of  order,  and 
to  the  protection  of  the  rights  of  life  and 
property  as  to  become  the  foundation  of 
modern  liberty.  Mcintosh,  Illst.  Eng.  pp. 
SI.  S2. 

 Aggregate  Corporations.  Those  which 

are  comiKised  of  two  or  more  members  at 
the  same  time. 

 Sole  Corporations.    Those  which  by 

law  consist  of  but  one  member  at  any  one 
time. 

 Civil  Corporations.    Those  which  are 

created  to  facilitate  the  transaction  of  busi- 
ness. 

——Ecclesiastical  Corporations.  Those 
which  are  created  to  secure  the  public  wor- 

ship  of  God. 

 Eleemosynary   Corporations.  Those 

which  are  created  for  the  purposes  of  chari- 
ties, such      schools,  hospitals,  and  the  like. 

 Lay  Corporations.   Those  which  exist 

for  secular  purposes. 

 Private  Corporations.  Those  which  are 

created  wholly  or  In  part  for  purposes  of 
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private  emolument.  4  Wheat  (U.  S.)  668; 
9  Wheat.  (U.  S.)  907. 

 Public  Corporations.  Those  which  are 

exclusively  instruments  of  the  public  inter- 
est. 

CORPORATOR.  A  member  of  a  corpora- 
tion. 

CORPORE  ET  ANIIVIO.  See  "Anlmo  et 
Corpore." 

CORPOREAL  HEREDITAMENTS.  Sub- 
stantial, permanent  objects  which  may  be 
inherited.  The  term  "land"  will  include 
all  such.    2  Sharswood,  Bl.  Ckjmm.  17. 

CORPOREAL  PROPERTY. 

 in  Civil  Law.   That  which  consists  of 

such  subjects  as  are  palpable. 

 In  Common  Law.   The  term  to  signify 

the  same  thing  is  "property  in  possession."  It 
differs  from  incorporeal  property,  which  con- 
sists of  choses  in  action  and  easements,  as  a 
right  of  way,  and  the  like. 

CORPS  DIPLOMATIQUE.    The  body  of 
ambassadors  and  diplomatic  persons.  Whar 
ton. 

CORPSE.  The  dead  body  of  a  human  be- 
ing. 1  Russ.  &  R.  366.  note;  2  Term  R.  733; 
1  Leach.  C.  C.  497;  8  Pick.  (Mass.)  370;  Dig. 
47.  12.  3.  7;  Id.  11.  7.  38;  Code.  3.  44.  1. 

CORPUS  (Lat.  a  body).  The  substance. 
Used  of  a  human  body,  a  corporation,  a  col- 
lection of  laws.  etc. 

CORPUS  COMITATUS.  In  old  English 
law.    The  bodv  of  a  county.    Cro.  Jac,  514; 

How.  (U.  S.)  453;  5  Mason  (U.  S.)  290. 
The  county  at  large,  as  distinguished  from 
any  particular  locality  within  it. 

CORPUS  CORPORATUM.  A  corporation; 
a  corporate  body,  other  than  municipal. 
Burr.  Sett.  Cas.  143. 

CORPUS  CUM  CAUSA.  See  "Habeas  Cor- 
pus." 

CORPUS  DELICTI.  The  body  of  the  of- 
fense. The  offense  itself,  as  distinguished 
from  the  participation  of  any  person  there- 
in. Thus,  the  corpus  <JcUrti  of  homicide  is 
that  a  person  has  died  by  violence,  not  mere- 
ly that  he  has  died  (43  Miss.  472).  though 
the  weight  of  authority  is  that  the  mere 
fact  that  a  building  has  been  burned  is  the 
corpus  delicti  of  arson  (29  Ga.  105;  33  Misa. 
347.    Contra.  76  Ala.  42). 

CORPUS  HUMANUM  NON  RECIPIT  AES- 
timationem.  .\  human  body  is  not  susceptible 
of  appraisement.    Hob.  59. 

CORPUS  JURIS  CANONICI  (Lat.  the  body 
of  thp  canon  law).  The  name  given  to  the 
rollertlons  of  the  decrees  and  canons  of  the 
Roman  church.    See  "Canon  Law." 

CORPUS  JURIS  CIVILI8  (Lat.  the  body  of 
the  civil  law).  The  collection  comprising 
the  Institutes,  the  Pandects  or  Digest,  the 
Code,  and  the  Novels,  of  Justinian.  See 


those  several  titles,  and  also  "Civil  Law," 
for  fuller  information.  The  name  is  said  to 
have  been  first  applied  to  this  collection 
early  in  the  seventeenth  century. 

CORPUS  PRO  CORPORE  (Lat.)  In  old 
records.  Body  for  body.  A  phrase  express- 
ing the  liability  of  manucaptors.  3  How. 
St.  Tr.  110. 

CORRECTION,  HOUSE  OF.    A  reforma 

tory. 

CORREGIDOR.  In  Spanish  law.  A  mag- 
istrate who  took  cognizance  of  various  mis- 
demeanors, and  of  civil  matters.  2  White, 
New  Recop.  53. 

CORREI.  In  civil  law.  Two  or  more  bound 
or  secured  by  the  same  obligation. 

Vorrci  crcdendi  are  creditors  secured  by 
the  same  obligation. 

Vorrei  dcbendi  are  two  or  more  persons 
bound  as  principal  debtors  to  pay  or  per- 
form. Ersk.  Inst.  3.  3.  74;  Calv.  Lex.;  Bell. 
Diet. 

CORRESPONDENCE.  The  letters  writ- 
ten by  one  person  to  another,  and  the  an- 
swers thereto.    See  "Letter." 

CORROBORATE.  In  evidence.  To  sus- 
tain by  the  introduction  of  other  evidence 
to  the  same  fact.  Corroborative  evidence  is 
"such  evidence  as  tends  in  some  degree  of  its 
own  strength,  and  independently  to  provi' 
some  allegation  or  Issue."    6  N.  M.  250. 

CORRUPTIO    OPTIMI    EST  PESSIMA. 

Corruption  of  the  best  is  worst. 

CORRUPTION,  An  act  done  with  an  in- 
tent to  give  some  advantage  inconsistent 
with  official  duty  and  the  rights  of  others. 

It  includcH  bribery,  but  is  more  compre- 
hensive, because  an  act  may  be  corruptly 
done,  though  the  advantage  to  be  derived 
from  it  be  not  offered  by  another.  Merlin. 
Repert. 

Something  against  law;  as  a  contract  by 
which  the  borrower  agreed  to  pay  the  lender 
usurious  interest.  It  is  said,  in  such  case, 
that  it  was  corruptly  agreed,  etc. 

CORRUPTION  OF  BLOOD.  The  Incapac- 
ity to  Inherit,  or  pass  an  Inheritance,  In  con- 
sequence of  an  attainder  to  which  the  party 
has  been  subject. 

CORSE-PRESENT.  In  old  English  law. 
A  gift  of  the  8econd-l>est  beast  belonf^ng  to 
a  man  at  his  death,  taken  along  with  the 
corpse,  and  presented  to  the  priest.  SL  21 
Hen.  VIII.  c.  6:  Cowell;   2  Bl.  Comm.  425. 

CORSNED.    In  old  Eni;llsh  law.    A  piece 
of  barley  bread,  which,  after  the  pronuncia 
tion  of  certain  ImprecationB.  a  person  ar- 
oused of  crime  was  compelled  to  swallow. 

A  piece  of  cheese  or  bread  of  about  an 
ounce  weight  was  consecrated,  with  an  exor- 
cism desiring  of  the  Almighty  that  it  might 
cause  convulsions  and  paleness,  and  find  no 
passage,  if  the  man  was  really  guilty,  but 
might  turn  to  health  and  nourishment  if  he 
was  innocent.    Spelman.    It  was  then  given 
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to  the  snepeeted  penon.  wlio  «t  tiie  nine 

time  rocelved  the  sacrament.  If  he  swal- 
lowed it  easily,  he  was  esteemed  innoceut. 
If  it  choked  bim,  he  was  esteemed  guilty, 
flee  4  Sliarawood.  BU  Comm.  346. 

CORTES.  The  name  of  the  leglalattve  as- 
■emblles  of  Spain  and  Portugal. 

CORTEX.  The  bark  Of  a  twe;  tlie  outer 
covering  of  anything. 

The  letter  of  an  instnuBent,  9M  dlltliir 

Cuished  from  its  spirit. 

CORTis.  in  old  reoordB.  A  court  or  ball. 

Sptlnian. 

CORTULARIUM,  or  CORTARIUM.  la  old 
records.  A  yard  or  court  adjoinlns  a  coun- 
try farm.  Spelman. 

CORVEE.  In  French  law.  Gratuitous  la- 
bor exacted  from  the  villages  or  communi- 
ties, especially  for  repairing  nmiBia,  con- 
atmcting  bridgea,  etc. 

Corvee  teipnewrMe  are  eervleee  due  tbe 
lord  of  the  manor.  Onyot,  Kepi.  UnlT.;  3 
Low.  (U.  S.  t  1. 

COgAJUZGADA.  In  Spanisb  law.  A  cause 
or  Bfttttf  adjudged  ( ret  oditMUeofa) .  White, 
New  Racop.  bk.  S,  tit.  8,  note. 

C08BERING.  In  feudal  law.  A  preroga- 
tive or  selgnorial  right  of  a  lord,  as  to  lie 
and  feaat  hlmaeU  and  bla  followers  at  bis 
CowelL 


C080UNA.  In  feudal  law.  A  cuatom  or 

tribnf". 

COSEN,  or  COZEN.  In  old  English  law. 
To  cheat,  "A  coeening  knave.**  S  I^eon.  171. 

C08ENING.  In  old  English  law.  An  of- 
fense whereby  anything  is  done  deceitfully, 
whether  in  or  out  of  contracte,  which  cannot 
be  fitly  termed  by  any  espeelal  name.  Called 

In  the  (ivi!  law  slt  JUonatus.  West.  Symb. 
PL  2.  "Indictment."  S  68;  Blount;  4  Bl. 
16S. 


At  common  law,  there  were  no  costs  by 

name,  but  when  the  plaintiff  failed,  he  was 
amerced  for  presenting  a  false  claim,  and. 
when  Judgment  was  rendered  against  de- 
fendant, he  was  fined  for  resisting  the  Just 
claim  of  plaintiff. 

Costs  as  allowed  by  statute  in  modem 
practice  are  the  amount  allowed  the  pre- 
vailing vnttr  In  Ueu  of  the  common-law 
fines.  The  term  Is  to  be  distinguished  from 
"diabursoments,"  which  includes  the  amounts 
paid  out  by  the  prevailing  party  for  certain 
purposes  incident  to  the  suit,  and  allowed 
to  him  as  part  of  his  recovery.  28  Oie.  4SL 
See  "Double  Costs." 

COSTS  OE   INCREMENTO.  Increased 

costs;  costs  of  increase;  costs  adjudged  by 
the  court  in  addition  to  those  assessed  by 
the  Jury.  13  How.  (U.  S.)  372. 
'  The  cost  of  the  suit,  etc.,  recovered  orig- 
inally under  the  statute  of  Olouoester.  Is 
said  to  be  the  origin  of  costs  de  incrcnit'iitu. 
BuUer,  N.  P.  32Sa.  Where  the  statute  re- 
quires costs  to  be  doubled  In  ease  of  an  un- 
successful  appeal,  costs  dc  incrcnte'vfn  stand 
on  the  same  footing  as  jury  costs.  2  St  range, 
1(»48.  Costs  were  enrolled  in  England  in  the 
time  of  Blackstone  as  "increase"  of  dam- 
ages.   8  Bl.  Comm.  299. 

COSTS  OF  THE  DAY  (or  TERM).  CosU 
incurred  in  preparing  for  trial  on  a  particu- 
lar day  or  tenm  Adams,  Bq,  843. 

C08TUMBRE.  In  Spanish  law.  Custom; 
an  unwritten  law  established  by  usage,  dur- 
ing a  long  space  of  time.  Las  Partldas.  pt. 
1,  tit  X,  llbu  4. 

COSUIIiTllt.  MxA  soietlea;  two  or 
more  sureties  to  the  same  obligation. 


COSHEfllNa  In  old  Bngllsh  law.   A  feu- 

prcrogatlve  or  custom  for  lords  to  He 
and  feast  themselves  at  their  tenants'  houses. 
Oowtfi. 

COSINAQE,  COUglNAQB,  or  C08ENAQE. 

A  writ  which  lay  where  the  father  of  the 
great-grandfather  of  the  demandant  had 
been  disseised,  and  the  heir  brought  his 
writ  to  recover  poasssslon.  Fitah.  Nat  Brev. 
221. 

Relationship;  affinity.  St  4  Hen.  III.  C 
8:  3  RI  Comm.  186;  Co.  Lltt  160a. 

COST.  The  price  actually  paid  for  goods. 

18  N.  Y.  337. 

COSTIPULATOR.    A  joint  promisor. 

C08T8.  A  pecuniary  allowance  made  by 
pcslUf  law  to  the  successful  party  to  a 
jralt.  or  to  mme  distinct  proceeding  In  a  suit 
in  consideration  of,  and  to  reimburse,  his 

See  4  N.  M.  IM. 


C0TARIU8.  In  old  English  law.  A  cot- 
tager. Spelman. 

COTEREttl.  Anciently,  a  kind  of  peas- 
antry who  were  outlaws;   robbera  Blount 

,    COTEREtLUS.   A  cottager. 

Cotereflua  was  dlstlngulidied  from  eotarlne 

'  In  this,  that  the  cotaritts  held  by  socage  ten- 
ure, but  the  roterellus  held  in  mere  vil- 
lenage,  and  his  person,  issue,  and  goods  were 
held  at  the  will  of  the  lord.  GowelL 

C0TE8W0LD.  A  place  where  there  is  no 

wood. 

COTtAND.  Land  held  by  a  cottager, 
whether  In  socage  or  vmeufo*  Oowell; 
Blount 

COTSETHLAND.  In  old  English  law.  The 
seat  of  a  cottage,  including  any  land  be- 
longing to  It 

OOTSETU8.  In  old  BngUsh  law.  A  cot- 
tager or  cottage  holder  who.  by  servile  ten- 
ure, was  tKJund  to  work  for  the  lord.  Cowell. 

COTTAGE,  COTA,  or  COTTAQIUM.  In 
old  English  law.  A  small  house  without 
any  land  bShmglng  to  it  wbersol 
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Is  made  in  St.  4  Edw.  I.  But.  by  St  ?A 
Elis.  c.  7,  no  man  may  build  such  cottage 
for  habitation  unless  lie  Uur  unto  tt  four 
acres  of  freehold  land,  except  in  market 
towns,  cities,  or  within  a  mile  of  the  sea. 
or  for  tho  habitation  of  laborers  in  mines, 
Bbepherds,  foresters,  sailors,  etc.  Termes  de 
la  Ley.  Twenty  years*  possearton  of  cot- 
tage gives  good  title  as  againat  the  lord. 
Buller.  N.  F.  103a.  104.  By  a  grant  of  a 
cottage  the  cartilage  will  pan.  4  VIner. 
Abr.  682. 

COTUCHANS.    Boors;  haabandmen. 

Domostlay  Boole. 

COUCHANT.  Lying  down.  Animals  are 
said  to  have  been  levant  and  conchant  when 

they  has-'  been  upon  another  person's  land, 
damage  feasant,  one  night  at  least  3  Bl. 
Comm.  9. 

COUCHCR,  or  COURCHER.  A  ftetor  who 

continues  abroad  for  traffic  (37  Edw.  III.  c. 
16);  also  the  general  book  whendn  any 
corporation,  etc.,  register  their  acta  (8  ft  4 
BMW.  VI.  c  10). 

COUNCIL  (I^at.  rnnrHiHiii.  an  assembly). 
The  legislative  body  in  the  government  of 
cities  or  boroughs;  an  advleory  body  selected 
to  aid  the  executive.  See  14  Mass.  470;  3 
Pick.  (Mass.)  517:  4  Pick.  (Mass.)  25. 

A  goyemor's  coandl  is  still  retained  in 
somo  of  the  states  of  the  United  Statpp.  It 
is  analogous  in  many  respects  to  the  privy 
council  of  the  kinp:  of  Great  Britain,  and  of 
the  governors  of  the  British  colonies,  though 
of  a  much  more  limited  range  of  dvtioa.  See 
"Privy  GounclL" 

COUNCIL  OP  CONCILIATION.   By  Act  80 

&  31  VIrt.  r.  lOf),  powpf  Is  f?lvon  fnr  the 
crown  to  grant  licenses  for  the  formation  of 
councils  of  conciliation  and  arbitration,  con- 
sisting of  a  certain  number  of  masters  and 
workmen  in  any  trade  or  employment,  hav- 
ing power  fo  hear  and  dotormiiu'  all  qups 
tions  between  masters  and  workmen  which 
may  be  submitted  to  them  -by  both  parties, 
arising  out  of  or  with  respect  to  the  par- 
ticular trade  or  manufacture,  and  Incapable 
Of  being  otherwise  settled.  They  have  power 
to  apply  to  a  Justice  to  enforce  the  perform- 
ance of  their  award.  The  members  are 
elected  by  persons  engaged  in  the  trade. 
Davla.  Bldg.  Soc.  232;  Sweet. 

COUNCIL  OF  JUDGES.  Tender  the  Eng 
lish  Judicature  act  of  1873  (section  75),  an 
annnal  council  of  the  Judges  of  the  supreme 
court  Is  to  be  held,  for  the  purpose  of  con- 
sidering the  operation  of  tho  new  practice, 
offices,  etc..  introdiKcd  by  the  act.  and  of 
reporting  to  a  secretary  of  state  as  to  any 
alterations  which  they  consider  ^ould  be 
made  in  the  law  for  thn  administratinn  of 
Justice.  An  extraordinary  council  may  also 
be  oonvened  at  any  time  by  the  lord  duui* 
oallmr.  Sweet 

COUNCIL  OF  THE  NORTH.  A  court  In- 
sUtuted  by  Henry  VIH.  in  1687.  to  adminia- 


tor  jtistice  in  Yorkshire  and  the  four  other 
northern  counties.    Under  the  presidency  of 
Stratford,  the  court  showed  great  rigor.  bor> 
'  dering,  it  Is  alleged,  on  harshness.    It  was- 
'  abolished  by  16  (Jar.  I.,  the  same  act  which 
'  abolished  the  star  chamber.  Brown. 

COUNSEL.  The  counsellors  who  are  as- 

soci^cd  In  the  management  of  a  particular 
lause,  or  who  act  as  legal  advisers  in  refer- 
ence to  any  matter  rsquirlng  legal  knowl- 
edge and  Judgment. 

The  term  is  used  lioth  as  a  singular  and 
plural  noun,  to  denote  one  or  tiii>re.  though 
it  is  perhaps  more  common,  when  speaking 
of  one  of  seTeral  connaellon  ooaeemed  in 
the  maragcmcnt  of  a  caae  In  court,  to  aay 
that  he  is  "of  counseL" 

Knowledge.  A  grand  Jury  is  sworn  to 
keep  secret  "the  common  wealth's  OOansel, 
their  fellows',  and  their  own." 

COUNSELLOR  AT  LAW.  See  "Counaeir 
"Attorney  at  Law." 

COUNSEL'S  SIGNATURE,  in  equity 
pleading.  The  signature  of  counsel  required 

to  he  appended  to  a  bill  to  denote  to  the 
court  that  he  had  perused  the  diaft  of  it, 
or  been  informed  of  the  contents  theret)f  iu 
such  manner  aa  would  aatisfy  mm  that  he 
might  certify  that  It  stated  a  ease  entitling 
the  complainant  to  the  relief  praye^l.  and 
:  that  it  set  the  same  forth  with  such  regard 
I  to  the  essential  rules  of  pleading,  aad  wHh 
such  a  pmyer  as  would  entitle  the  bill  to  the 
I  lonsideiatlon  of  the  (  hanc  ellor.    19  N.  J.  Eq. 
'[SO.   Though  the  drawing  of  a  bill  is  prop- 
erly the  duty  of  the  solicitor,  yet  in  prac- 
tice It  ia  uanally  both  drawn  and  signed  by 
counsel.  Danlell.  Ch.  Pr.  811. 

COUNT  (Ft.  mmte.  from  the  Latin  tomen). 
An  earl.  It  i,'a\e  way  as  a  distiin  t  title  tO 
the  Saxon  earl,  but  was  retained  in  counteaa; 
viscount,  and  aa  the  bul»  of  ooonty. 
Termes  de  la  Ley:  1  Bl.  Comm.  898.  See 
"Comes." 

 In  Pleading.  The  plalntlfTa  statement 

of  his  caiise  of  action.  This  word,  derived 
from  the  French  (unti ,  a  narrative,  is  in  our 
old  law  books  used  synonymously  with  "dec- 
laration;" but  practice  has  introduced  the 
following  distinrtion:  When  the  plaintiffs 
complaint  embraces  only  a  single  cause  of 
action,  and  he  makee  only  one  statement  of 
It.  that  statement  Is  called,  Indlflforentty.  a 
"declarntinn"  or  "count."  though  the  former 
is  the  more  usual  term;  but  when  the  suit 
embraces  two  or  more  caitaaa  of  action,  each 
of  which,  of  conrae.  requires  a  different  atate- 
mont,  or  when  the  plaintiff  makes  two  or 
more  dirTt  rent  statements  of  one  and  the 
same  cause  of  action,  each  several  statement 
Is  called  a  **emm.V*  and  all  of  them,  oolleo- 
tively.  rnnstltute  the  "declaration."  In  all 
cases,  however,  in  which  there  are  two  or 
more  eonnts,  whether  fbara  Is  actually  bat 
one  cause  of  action  or  sereral,  each  count 
purports,  upon  the  face  of  it,  to  disclose  a 
distinct  right  of  action,  unconnected  wltb 
that  stated  in  any  of  the  other  counta. 
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COUNTfiE.  AneurL  Lltt.  CI,  181.  SS6. 

COUNTER,  or  COMPTER.  The  name  of 
two  prisons  formerly  standing  in  London, 
bQt  now  demolished.  They  were  the  Poul- 
try Counter  and  Wood  Street  Counter.  Cow- 
ell:   Whlshaw;   Coke.  4th  Inst.  248. 

COUNTER  AFFIDAVIT.  Anamdavit  uiade 
In  opposition  to  one  already  made.  This  Is 
allowed  in  the  preliminary  examination  of 


COUNTER  BONO.  A  bond  to  indemnify. 
S  Leon.  90. 

COUNTER  FEASANCE.  The  act  of  forg- 
ing. 

COUNTER  LETTER.  An  agreement  to  re- 
ooivery  where  property  haa  been  passed  by 
absolute  deed  with  the  Intention  that  it  shall 
serve  as  security  only.  A  defeasance  by  a 
aeparate  instmment  11  Pet  (U.  S.)  861. 

COUNTER  ROLL  (Law  Fr. confrerou/c,  coM- 
terrolle;  Law  Lat.  contra  roiMiut).  In  old 
English  law  and  practice.  A  roll  kept  by  an 
off  c  fT  as  a  check  upon  another  ofUcer's  roll. 
Sheriffs  and  coroners  were  anciently  re- 
quired to  keep  rolfs  or  records  of  what  was 
done  before  them.  Bracton.  fols.  121b.  140b; 
Brltt.  c.  1.  J.f  vicont  eit  counterrotles  ore 
Jey  i  finniers.  niirj/hicn  (It's  appeals  come  des 
enqueats,  etc.,  the  sheriff  shall  have  counter 
rolls  wltli  tiie  coronwa*  as  wdl  of  appeals 
as  of  Inauests.  etc  St  Westminster  I.  c. 
10. 

COUNTER  SECURITY.  Security  given  to 
one  who  has  become  security  for  another,  the 
condition  of  which  is,  that  if  the  one  who 
first  became  sorsty  dmll  be  dsmnifled,  the 

onp  who  ^ives  tbe  COVntor  security  will  In- 
demnify him. 

COUNTERCLAIM.    See  "Set  Off." 

COUNTERFEIT.  In  criminal  law.  To 
make  something  false  in  the  semblance  of 
that  which  is  true.  It  always  Implies  a 
fraudulent  intent  Generally  applied  to  the 
Imitation  of  coin  of  the  realm. 

COUNTERMAND.  A  change  or  recalling 
of  orders  previously  given. 
Express  countermand  takes  place  when 

contrary  orders  arc  given,  and  a  revocation 
of  the  prior  ord'T  is  made. 

Implied  countermand  takes  place  when  a 
new  order  is  given  which  Is  Inoonsistont 
with  the  former  order. 

COUNTERPART.  Formerly,  each  party 
to  an  indenture  pxecuted  a  separate  deed; 
that  part  which  was  executed  by  the  grantor 
was  catted  the  **orlglnaI.*'  and  the  rest  the 
"counterparts."  It  is  now  usual  for  all  the 
parties  to  execute  every  part,  and  this  makes 
tbf  m  all  origlnala  8  Bl.  Comm.  896. 

COUNTERPLEA.  In  pleading.  A  plea  to 
some  matter  incidental  to  the  main  object 
of  the  suit,  and  out  of  the  direct  line  of 
pleadings.    2  \Vm.  Sa)ind.  4oh. 

Thus,  counterplea  of  oyer  is  the  defend- 


ant's allegations  why  oyer  of  an  Instrument 
should  not  be  granted. 

t:ounterplea  of  aid  prayer  is  the  demand- 
ant's allegation  why  the  vouchee  of  the  ten- 
ant in  a  real  action,  or  a  stranger  who  ssks 
to  come  in  to  defend  his  right  should  not 
be  admitted. 

Counterplea  of  voucher  is  the  allegation  of 
tho  vouchee  in  avoidance  Of  the  warranty 
after  admission  to  plead. 

Counterpleas  arc  of  rare  occurrMuc. 
Termcs  de  la  Ley;  Doct  Plac.  300;  Corny n. 
Dig.  "Voucher"  (B  1,  2) ;  Dsne.  Abr. 

COUNTEZ  (Law  Fr.  count,  or  reckon). 
In  old  practice.   A  direction  formerly  given 

by  the  clerk  of  a  court  to  the  orier.  after  a 
jury  was  sworn,  to  number  them,  and  which 
DIackstone  says  was  given  in  his  time,  in 
good  English,  "count  these."  4  Bl.  Comm. 
340,  note  (u). 

COUNTOR,  COUNTER,  or  COUNTOUR 

(  I^aw  Fr.  lontotir.  from  ( fiiiutcr  or  cottter, 
to  relate,  recite,  or  state  orally;  Liaw  LaU 
tiarrotor).  In  old  Bnglltih  practice.  An  ad* 
voi-atf^  or  professional  pleader;  one  who 
counted  for  his  client,  thai  is,  related  his 
case,  redtcd  his  count  or  orally  pleaded  his 
cause. 

COUNTY.  One  of  the  civil  divisions  of  a 
country  for  judicial  and  political  purposes. 
1  Bl.  Comm.  113.  EtymoloBically,  it  denotes 
that  portion  of  the  country  under  the  im- 
mediate government  of  a  count   Id.  116. 

The  United  States  are  generally  divided 
into  counties.  Counties  are.  in  many  of  the 
states,  divided  into  townships  or  towns.  In 
the  New  England  states,  however,  towns  are 
the  basis  of  alt  dvll  dlvlsloBS.  and  the  coun- 
ties arc  rather  to  be  considered  as  ap:£:re- 
gatcs  of  towns,  so  far  as  their  origin  is  con- 
cerned. In  Pennsylvania,  the  state  was  orig- 
inally divided  into  three  counties  by  William 
Penn.  See  Proud.  Hist.  TOl.  1.  p.  884;  Id. 
vol.  2.  p  2r,s 

In  the  English  law,  this  word  signifies  the 
same  as  "shire," — county  being  derived  from 
the  French,  and  shire  from  the  Saxon.  Both 
these  words  signify  a  circuit  or  portion  of 
thp  realm  into  which  tlu'  whole  land  Is  di- 
vided, for  the  better  government  thereof,  and 
the  more  easy  administration  of  justice. 
There  Is  no  part  of  Rnpland  that  is  not  with- 
in some  l  ounly:  and  the  shire-reeve  (sheriff) 
was  the  governor  of  the  province,  under  tbe 
cornea,  earl  or  count 

COUNTY  COMMISSIONERS.  Certain  of- 
ficers generally  intrusted  with  the  superin- 
tendence of  the  collection  of  the  county 
taxes,  and  the  disbursements  made  for  the 
county.  They  are  Invested  by  the  local  laws 
with  various  powers. 

COUNTY  CORPORATE.  A  city  or  town, 
with  more  or  less  territory  annexed,  consti- 
tuting a  county  by  Itself.  1  Bl.  Comm.  120. 
Something  similar  to  this  exists  in  this 
ro\intry  in  regard  to  Philadelphia,  New  York, 
and  nnston.  They  differ  in  no  material 
points  from  other  counties. 
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COUNTY  COURT. 

-In  English  Law. 


Jurisdiction,  originally  establislied  under  St. 
9  4  10  Vict  c.  95.  They  had,  at  their  lBgtl> 
tatlon,  jurisdiction  of  actions  for  the  recoT- 
ery  of  debts,  damages,  and  demands,  lega- 
cies, and  balances  of  partnership  aLcounts, 
wh«re  the  sum  sued  for  did  not  exceed 
tw«iitar  pounds.  It  Iim  trinee  htm  mmdi  «x> 
ttOtM,  eppoclally  In  ca.ses  where  the  parties 
give  assent  in  writing.  They  are  chiefly 
regulated  by  St.  9  &  10  Vict.  c.  95;  12  A  13 
Vict  c.  101:  13  A  14  Vict.  c.  61;  15  ft  16  Vict, 
c.  64;  19  ft  20  Vict.  c.  108;  21  ft  22  Vict.  c.  74. 
8w  S  Sharswood.  Bl.  Comiii.  76. 

Tribunals  of  limited  Jurisdiction  in  the 
county  of  Middlesex,  estabilshed  under  St 
asi  Geo.  11.  e.  SS. 

TbMe  oourt.s  are  held  once  a  month  at 
l^ast  in  every  hundred  in  the  county  of  Mid- 
dlesex, by  the  county  clerk  and  a  jury  of 
twelve  suitors,  or  freeholders,  summoned  for 
that  purpose.  They  examine  the  parties  un- 
der oath,  and  maice  such  order  in  the  case  as 
they  shall  Judge  agreeable  to  conscience.  8 
Stepli.  Oomnt.  462;  S  BL  Comm.  8S. 

The  county  court  was  a  court  of  great 
antiQuity.  and  orlginaUy  ot  mwih.  aplendor 
and  Importance.  It  was  a  etmrt  of  lim- 
ited Jurisdiction  incident  to  the  Jurisdic- 
tion of  ttie  aherifl,  in  which,  however,  the 
suitors  were  really  the  judges,  while  the 
sheriff  was  a  ministerial  offleer.  It  had  Ju- 
risdiction of  personal  actions  for  the  recov- 
ery of  small  debts,  and  of  many  real  actions 
prior  to  their  abolition.  By  virtue  of  a 
futticieM,  it  might  entertain  jurisdiction  ot 
personal  actions  to  any  amount.  At  this 
court,  all  proclamations  of  laws,  outlawries, 
etc.,  were  made,  and  tlie  eleedona  of  such 
officers  as  sheriffs,  coroners,  and  others  took 
place.  In  the  time  of  Edward  1.  it  was  held 
by  the  earl  and  bishop,  and  was  of  great  dig- 
nity. It  was  superseded  by  the  courts  of  re- 
quests to  a  great  degree;  and  these,  in  turn, 
gave  way  to  the  new  county  courts^  M  they 
are  sometimes  called  distinctively. 

In  American  Law.  Courts  In  many  of 
the  states  of  the  T^'nlted  States,  and  in  Can- 
ada, of  widely  varying  power.s,  in  some  states 
being  courts  ot  ce&eral  original  Jurisdiction, 
and  in  others  courts  ot  probate  or  limited 
Jurisdiction. 

COUNTY  PALATINE.  A  county  possess- 
ing certain  peculiar  privileges.  The  owners 
of  such  counties  have  kingly  powers  within 
their  Jurisdictions,  as  the  pardoning  crimes, 
issuiriK  writs,  etc.  These  counties  have  ei- 
ther passed  into  the  hands  of  the  crown,  or 
have  lost  their  peculiar  privileges  to  a  great 
degree.  1  Bl.  Comm.  117;  4  Bl.  Comm.  431. 
The  name  is  derived  from  paJatium  (palace), 
and  was  applied  because  the  earls  anciently 
had  palaces,  and  maintained  reicial  state. 
Cowell;  Spelman;  I  Bl.  Comm.  117. 

COUNTY  RATE.  An  imposition  levied  on 
the  occupiers  of  lands  in  BBgUuML  Md  ap* 
plied  to  many  miscellaneous  pniposea,  amons 
which  the  moat  important  are  those  ot  de- 
tnying  tho  apenass  connected  with  priaoMi 


relmlmrsf ng  to  private  parties  the  costs  thsf 

Tribunals  of  limited  '  have  incurred  in  prosecuting  public  offend- 
ers, and  defraying  the  expenses  of  the  county 
police.  Wharton. 


COUNTY  8C8SION8.   In  IDngland.  The 

general  quarter  sepsions  of  the  peace  for 
each  county,  which  are  held  four  times  a 
year.  Wharton;  Warren,  Law  Stod.  M7. 

COUPONS.  Those  parts  of  a  commercial 

Instrument  which  arc^  to  bn  cut.  and  which 
are  evidence  of  something  connected  with 
the  contract  mentioned  in  the  instrument 
They  are  generally  attached  to  certificates  of 
loan,  where  the  interest  is  payable  at  par- 
ticular periods,  and.  when  the  interest  la 
paid,  they  are  cut  off  and  delivered  to  the 
payor. 

COUR  DE  CASSATION.   In  French  law. 

Thf  snin-i-inf  judicial  tribunal  and  court  of 
tinal  resort  It  is  composed  of  forty-nine 
counsellors  and  judges,  indudtng  n  Urst 
president  and  three  presidents  of  chamhsr, 
an  attorney  general  and  six  advocates  ges- 
eral,  one  head  registrar  and  four  depntjr  reg- 
istrars appointed  by  the  head  registrar,  and 
a  certain  number  of  ushers.  Jones.  Pr.  Bar, 
22;  Guyot,  Rep.  t  i  i\ 

The  Jurisdiction  of  the  court  is  only  on 
error  iihown  in  the  proceedlaga  ot  tho  lower 
courts  in  matters  of  law,  taldns  thO  CMtS  aS 
found  by  the  lower  courts. 

COU  R8E.  The  direction  of  a  line  with  ref- 
erence to  a  meridian. 

Where  there  are  no  monuments,  tha  land 
must  be  bounded  by  the  courses  and  dis- 
tances mentioned  in  the  patent  or  deed.  4 
Wheat  (U.  S.)  444;  3  Pet  (U.  S.)  96;  S 
Murph.  (N.  C.)  82:  2  Har.  ft  J.  (Md.)  267; 
T)  liar.  &  .1.  (Md.)  254.  When  the  lines  are 
actually  marked,  they  must  be  adhered  to, 
though  they  vary  from  tiie  courae  men- 
tioned in  the  deeds.  2  Overt.  (Tenn.)  304: 
7  Wheat  (U.  8.)  7.  See  3  Call  (Va.)  289; 
7  T.  B.  Mob.  (Ky.)  SSI.  Bee  "Boondarr." 


COURSE  OP  THK  VOYAGE.  Bythia 

Is  understood  the  regular  and  customary 
traclt.  If  such  there  be,  which  a  ship  takii 
in  going  from  one  port  to  another,  and  fha 
ahortest  waj.  Marah.  Ins.  186. 

COURSE  OF  TRADE.  What  is  usually 
done  in  the  management  of  trade  or  busi- 
ness. 

Men  are  presumed  to  act  for  their  own 
interest,  and  to  pursue  the  way  usually 
adopted  by  men  fjenerally;  hence  it  is  pre- 
sumed in  law  that  men  in  their  actions  will 
pursue  the  usual  coarse  ot  trada. 

COURT  (Lat.  cohora.  an  tnclosure).  A 
body  in  the  government  to  which  the  public 
administration  of  justice  is  delegated. 

A  tritmnal  establiriied  for  the  admlBl8tr»> 

tion  of  Justice.    18  Mo.  .')70. 

The  presence  of  a  sufficient  numl>er  of  the 
members  ot  a  judicial  body  regularly  oon* 
vened  In  an  authorized  place  at  an  ap- 
pointed time,  engaged  in  the  performance  of 
its  tunctlona.  It  is  to  be  obaerred,  hoi 
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that  a  court  does  not  ooaia  Into  being  when 
it  convenes,  or  pan  out  of  ozlatanoa  wlioi  It 

adjourns. 

The  idea  of  place  In  tbe  Lattn  word  from 

v,hi,  h  the  term  Is  derived  !■  glT61l  tOO  great 
proinineni  e  in  some  deflnltlons,  notably  in 
that  of  Blaekstone,  that  a  court  is  "a  place 
where  justice  is  judicially  administered"  (3 
Bl.  Comm.  2S):  a  court  being  a  tribunal 
rather  than  a  place. 

The  term  is  also  used  to  signify  the  judge 
or  judges  themselves  when  duly  convened, 
in  contradistinction  from  the  Jury,  and  also 
In  contradistinction  from  the  judge  or  judges 
when  not  convened  as  a  court. 

It  has  been  lald  that  in  every  court  there 
must  be  three  constituent  parts, — the  plain- 
tiff, the  defendant,  and  the  Judicial  power 
{acloT,  reus,  and  judex)  (3  Bl.  Comm.  25); 
bat  It  Is  manifestly  not  essential  to  the  idea 
of  a  court  that  It  have  a  cause  pending  bo- 
fore  It    See  I  Abb.  Mich.  Prac,  §  2. 

 Classification.  Courts  are  divided  into 

courts  of  record  and  courts  not  of  record ;  a 
court  of  record  being  one  whose  acts  and  ju- 
tliriul  pro( ccitiims  nvc  enrolled  or  recorded, 
and  courts  not  of  record  being  those  inferior 
coarts  whose  proceedings  are  not  formally 
recorded  or  enrolled. 

Courts  are  also  divided,  as  to  the  extent 
of  their  Jurisdiction,  into  courts  of  general 
jurisdiction,  and  courts  of  limited  or  qiecial 
jurisdiction;  the  former  being  those  courts 
whose  jurisdiction  extends  to  all  cases  com- 
prised within  a  class  or  classes,  especially 
to  cases  of  a  civil  nature  (109  U.  S.  278). 
and  the  latter  being  those  courts  which  are 
limited  either  as  to  the  value  or  the  nature 
of  the  pleas  which  thfv  may  entertain,  or 
as  to  tbe  territory  over  which  their  jurisdic- 
U<m  extenda 

According  to  the  nature  of  their  Jurisdic- 
tion, and  the  principles  upon  whicli  it  is 
exercised,  courts  are  said  to  be  of  original 
Jurisdiction,  intermediate  or  appellate;  civil 
or  erlmlnal;  eoeleslMtlcal:  of  law  or  of 
eooity;  of  admiralty;  courts  martial. 

COURT  BARON.  A  domestic  court,  in- 
cident to  every  manor,  to  be  held  by  the 
steward  Within  the  manor,  for  redressing 
misdemeanors  and  nuisances  therein,  and  for 
settling  disputes  among  the  tenants  relating 
to  property.    It  Is  not  a  court  of  rci  ord. 

Customary  court  baron  Is  one  appertain- 
ing entirely  to  copyholders.  See  "Castom- 
ary  Court  Raron." 

Freeholders'  court  baron  is  one  held  before 
the  freeholders  who  owe  suit  and  servlee  to 

the  manor  It  is  the  court  baron  proper. 
These  courts  have  now  fallen  into  great  dis- 
use In  Fl^ngland,  and  provision  is  made  bv 
St.  9  A  10  Vict.  c.  95.  fi  14.  enabling  the  lord 
of  any  manor  which  has  a  court  In  which 
debts  or  demands  are  recoverable  to  surren- 
der to  the  crown  the  right  of  hohling  such 
court,  and,  upon  such  surrender,  the  court  Is 
discontinued,  and  the  right  of  holding  It 
ceases.  In  the  state  of  New  York,  such 
courts  were  held  while  the  state  was  a  prov- 
ince. See  charters  in  Bolton's  History  of 
New  Chsatsr.  Tbe  court  has  derived  Its 


name  from  the  fact  that  it  was  the  court  of 
the  baron  or  lor<l  of  the  manor  ( Shars- 
wood.  Bl.  Comm.  33.  note.  See  Fleta,  lib.  2, 
e.  59),  though  It  Is  explained  by  some  as 

boine:  thp  court  of  the  freeholders,  who  were 
in  some  instances  called  barons  (Co.  LitL 
58a). 

COURT  FOR  CROWN  CA8E3  RESERV- 
ed.  Tbe  court  created  by  St.  11  &  12  Vict 
c.  78.  for  the  decision  of  questions  of  law 

arising  on  the  trial  of  a  per.son  convicted 
of  treason,  felotiy.  ur  misdemeanor  (r.  g.. 
at  the  central  criminal  court,  tlio  !lssizc^^.  or 
quarter  sessions),  and  reserved  by  the  judge 
or  justices  at  the  trial,  for  the  consldera- 
Uon  of  the  court.  For  this  purpose,  the 
Judge  or  justices  state  and  .sign  a  case  setting 
forth  the  question  and  the  facts  out  of  which 
it  arises.  Archb.  Crlm.  PI.  191.  The  Juris- 
diction is  now  exerdsed  by  the  Judges  of  the 
high  court  of  Justice,  or  five  of  them,  at  the 
least.  Their  decision  is  final.  Judicature 
Act  1878.  If  47.  100. 

COURT  FOR  DIVORCE  AND  MATRiMO- 
niai  causes.   In  English  law.   A  court  which 

has  the  jurisdiction  formerly  exercised  by 
the  ecclesiastical  courts  in  respect  of  di- 
vorces a  menaa  et  thoro,  suits  of  nullity  of 
marriage,  suits  of  Jactitation  of  marriage, 
suits  for  restitution  of  conjugal  rights,  and 
all  suits,  causes,  and  matters  matrimonial. 
It  consists  of  the  lord  chancellor  and  the 
justices  of  the  queen's  bench,  the  common 
pleas,  the  exchequer,  and  the  Judge  of  the 
court  of  probate,  who  is  entitled  "Judge  or- 
dinary." The  judge  ordinary  exercises  all 
the  powers  of  tho  court,  except  petitions  for 
dissolving  or  aninillins  marriages*  and 
pliratfons  for  new  trials  of  matters  of  feet, 
bills  of  exception,  special  verdict  and  spe<Mal 
cases,  for  hearing  which  excepted  cases  he 
must  be  joined  by  two  of  the  other  Judgea 
F»rovl8ion  Is  made  for  his  absence  by  author- 
izing the  lord  chancellor  to  appoint  one  of 
certain  Judicial  persons  to  n<  f  in  such  a!v 
sence.  Juries  may  be  summoned  to  try  mat- 
ters of  fact,  and  such  trials  are  conducted 
in  the  same  manner  as  Jury  trials  at  com- 
mon law.  See  St.  20  &  21  Vict.  c.  83;  St. 
21  A  22  Vict  e.  108;  St.  22  *  28  Vict.  c.  01. 

COURT  FOR  THE  RELIEF  OF  INSOL- 
vent  debtors  in  England.  In  English  law.  A 
local  court  which  has  Its  sittings  in  London 

only,  which  receives  the  petitions  of  insol- 
vent debtors,  and  decides  upon  the  question 
of  prautini:  a  disibart^e  It  is  hfid  by  the 
commissioners  of  banlcruptcy.  and  its  deci- 
sions. If  In  favor  of  a  discharge,  are  not 
reversible  by  any  other  tribunal  See  3 
Sleph.  Comm.  42t3:  4  Steph.  Comm.  287,  288. 

COURT  FOR  THE  TRIAL  OF  IMPEACH- 
ments.  .\  tribiinal  for  determining  the  guilt 
or  innocence  of  any  person  properly  im- 
peached.   In  England,  the  house  of  lords. 

and  In  this  country,  generally,  the  more  se- 
lect branch  of  tbe  legislative  assembly,  con- 
stitutes a  court  for  the  trial  Of  inipeach- 

ments.    See  "Impcacbnieiit." 

COURT  HAND.  In  old  English  practice. 
The  peculiar  band  In  which  the  records  of 
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' oiirts  wore  written  from  the  ealiest  period 
down  to  the  reign  of  George  II.  Its  charac- 
teristics were  great  strength,  oompactneas, 
and  undeviating  uniformity,  and  its  use  un- 
doubtedly gave  to  the  ancient  record  its  ac- 
knowicdjs'od  superiority  over  the  modern,  in 
the  important  quality  of  durabUity.  Sir 
James  Burrows,  spealcing  of  8t  4  Cteo.  II.  c. 
20,  thus  forrihly  contrasts  this  style  of  writ- 
ing with  that  by  which  it  was  superseded: 
"A  statute  now  took  place  for  converting 
them  [common-law  pleadingHl  from  a  fixed 
dead  language  to  a  lluiluating  living  one, 
and  for  altering  the  strong,  solid,  compact 
hand,  calculated  to  last  for  agei»  wherein 
they  were  used  to  be  written.  Into  a  species 
of  handwriting  so  weak,  flimsy  and  dif- 
fuse that  many  a  modern  record  will 
hardly  outlive  its  writer,  and  few  per- 
haps will  survive  much  above  a  cen- 
tury." 1  Burrows,  prof.  iv.  Sir  Wiliiam 
Rlai  kstoiH"  mentions  anotlier  disadvantage 
attending  the  disuse  of  the  old  hand,  "where- 
by the  reading  of  any  record  that  is  fifty 
years  old  is  now  become  the  object  of  sci 
ence.  and  calls  for  the  help  of  an  antiqua- 
rlaa.'*  tBLGomm.S2S. 

The  writing  of  thl.'?  hand,  with  its  peculiar 
abbreviations  and  contractions^  constituted, 
while  it  was  in  use,  an  art  of  no  little  Im- 
portance, J)eing  an  indispensable  part  of  the 
profession  of  clerkship,  as  It  was  called.  Two 
sizes  of  it  were  employed,-  a  large  and  a 
small  hand;  the  former,  called  "great  court 
hand,"  being  used  for  Initial  words  or  claus- 
es, the  placlta  of  records,  etc.  Towns.  PI. 
passim;  Instr.  Cler.  passim.   See  "Record." 

COURT  HOUSE.  A  building  used  for  the 
holding  of  sessions  of  court,  whether  such 
use  be  permanent  or  temporary.  C6  G«.  165. 

COURT  LANDS.  Domains  or  lands  kept 
In  tiM  lord's  hands  to  serre  his  fiunlly. 

COURT  LEET  (Law  Lat.  curia  Iciae,  the 
ooart  of  the  leet).  A  court  of  record  In 
England,  held  once  or  twice  in  every  year 
within  a  particular  hundred,  lordship,  or 

manor,  before  the  steward  of  the  leet,  for 
the  preservation  of  the  peace,  and  the  pun- 
lihment  of  all  trlTlal  mlsdemeanora.  Kitch. 
Cts.  Its  original  Intent  was  to  view  the  frank 
pledges.— that  is,  the  freemen  of  the  liberty 
Who  anciently  were  all  mutually  pledges  ft>r 
the  good  behavior  of  each  other. — and  hence  It 
was  called,  by  the  Anglo-Normans,  the  "view 
of  frank  pledge. '  -  i.m/>,  frun'  i  pU  f/ii.  4  BI. 
Comm.  278;  Spelman,  voc.  "Leta;"  4  Inst 
S61;  Iflrr.  c.  1.  f  10;  2  Hawk.  P.  C.  71;  1 
Crabb.  Real  Prop.  495.  ?  n37  et  seq.:  Tom 
lln.  It  has,  however,  latterly  fallen  into 
almost  total  desuetude;  its  btislneM  having, 
for  the  most  part,  gradually  devolved  upon 
the  quarter  sessions.  4  Steph.  Comm.  340. 
See  "Leet:"  'Trank  Pledge;"  "View  of  Frank 
Pledge." 

COURT-MARTIAL.  A  military  or  naval 
tribunal,  which  has  jurisdiction  of  offenses 
•flUnst  the  law  of  the  service,  military  or 
Band*  In  which  the  offender  is  engaged. 


The  original  tribunal,  for  which  courts- 
martial  are  a  partial  substitute,  was  the 
court  of  dilvalry  (g.  v.)  These  courts  ex- 
ist and  have  their  jurisdiction  by  virtue  of 
the  military  law,  the  court  being  constituted 
and  empowered  to  act  in  each  instance  l)y 
authority  from  a  conunandiug  officer.  The 
general  principles  applicable  to  courte-raar- 
lial  in  the  army  and  navy  are  essentially 
the  same,  and.  for  consideration  of  the  ex- 
act distinctions  between  them,  reference 
must  be  had  to  the  works  of  writers  uptNl 
ilu'se  subjects.  Courts  martial  for  the  regu- 
lation of  the  militia  are  held  in  the  variotis 
states  under  local  statutes,  which  resemble 
m  tktir  main  features  those  provided  for 

in  the  army  of  the  United  States;  and  when 
in  actual  service,  the  militia,  like  the  regular 
troops,  are  subject  to  courts-martial,  com- 
posed,  however,  of  militia  offirers. 

Ah  to  their  constitution  and  jurisdiction, 
these  courts  may  belong  to  one  of  the  follow- 
ing classes: 

(1)  Oenera],  which  have  fnrisdletlon  over 
every  species  of  offense  of  which  courts-mai^ 
tial  have  jurisdiction.  They  are  to  be  com- 
posed In  the  United  States  of  not  less  than 
five  nor  more  than  thirteen  commissioned 
officers  of  suitable  rank,  according  to  the 
exigencies  of  the  service,  and  in  England  of 
not  less  than  thirteen  commissioned  officers, 
except  in  special  cases,  and  usually  do  con- 
siet  of  more  than  that  number. 

(2)  Regimental,  which  have  jurisdiction  of 
some  minor  olIMisee  occurring  in  a  regiment 
or  corps.   They  consist  in  the  United  States 

i  of  not  le.«s  than  three  commissioned  offi- 
!  cers;  in  England,  of  not  less  than  five  com- 
missioned officers,  when  that  number  can  be 
assembled  without  detriment  to  the  serrlee. 
and  of  not  less  than  three.  In  any  event. 
The  jurisdiction  of  this  class  of  courts  mar- 
tial extends  only  to  offenses  less  than  capital 
committed  by  those  below  the  rank  of  com- 
missioned officers,  and  their  decision  is  sub- 
ject to  revision  by  the  command irm  ofTicer  of 
the  division,  regiment,  or  detaclunent.  by  the 
officer  who  apiwinted  tHem,  or  by  certain  sn- 
perlor  officers. 

(3)  Garrison,  which  have  jurisdiction  of 
some  minor  offenses  occurring  in  a  gairlaon. 
fcrt.  or  barracks  Thoy  are  of  the  same  con- 
stitution as  to  number  atid  qualiflcations  of 
members  as  regimental  courts-martial.  Their 
limits  of  iurisdiction  in  degree  are  the  same, 
and  their  decisions  are  In  a  similar  maiuier 
subject  to  revision. 


COURT  OF  ADKfllRALTV. 

ralty." 


See  "Adml- 


COURT   OF  ANCIENT   DEMESNE.  In 

English  law.  A  court  of  peculiar  constitu- 
tion, held  by  a  bailiff  appointed  by  the  king; 
in  which  alone  the  tenants  of  the  king's 
demesne  could  be  impleaded.  2  Burrows. 
104»;:  1  Spcnce.  Eq.  Jur.  ion;  2  Sharswood. 
Bl.  Comm.  99;  1  Report  Eng.  Real  Prop, 
Comm.  t8.  29;  8  Steph.  Comm.  Sll.  SIS. 

COURT  OF  APPEALS.  In  American  law. 
An  appellate  tril)unal.  which,  in  s.mie  states, 
as  Kentucky.  Maryland,  and  New  Yoxic.  ia 
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court  of  iMt  resort  and  in  otherSk  aa  nil- 
aofs.  la  an  IntennadiaAe  appellate  oourt 

COURT  OF  ARBITRATION  OF  THE 
Chamber  of  commerce.  A  court  of  arbitra- 
ore.  created  for  the  eonyenlenoe  of  mer- 

rbaiits  in  the  city  of  Now  York,  by  act  of 
the  legislature  of  New  York.  Laws  1874, 
c.  t78:  Lavs  1875,  c.  495.  It  decides  dis- 
putes between  memhors  and  outside  mer- 
chant«  who  voluularily  submit  themselves  to 
tlie  inrisdledOB  of  tlia  conrt. 

COURT  OF  ARCHES  (Law  Lat.  evHa  de 

arcubun).  In  English  ccflcsiastical  law.  A 
court  of  appeal,  and  of  origiiial  jurisdiction. 

Th»'  :iio.'<t  ancient  consistory  court  belong- 
ing to  the  archbishop  of  Canterbury  for  the 
trial  of  spiritnal  caases,  the  judge  of  which 
is  ( aHed  the  "dean  of  the  arche.s,"  l)pcauRo 
he  anciently  held  his  court  in  the  church  of 
St.  Mary  le  Bow  (Sancta  Maria  de  Arcubu*. 
—literally.  "St.  Mary  of  Arches"),  so  named 
from  the  style  of  its  steeple,  which  is  raised 
upon  pillars  built  archwise,  like  so  many 
bent  bows.  Termes  de  la  Ley.  It  is  now 
held,  aa  are  also  the  other  splrttiial  eonrts, 
in  the  hall  belonpinp  to  the  rollegf  of  Civil- 
ians, commonly  called  "Doctors'  Commons." 

Its  proper  Imrlsdiction  is  only  over  the 
thirteen  peculiar  parishes  beloiiKine:  to  tho 
ai  -  hbishop  in  London;  but.  the  office  of  dean 
of  the  arches  having  been  for  a  long  time 
united  with  that  of  tlie  archbishop's  prin- 
dpal  official,  the  Judge  of  the  ardiea.  In  right 
of  such  added  office,  receives  and  determines 
appeals  from  the  sentences  of  all  inferior  ec- 
clesiastical courts  within  the  province.  3 
Bl.  Comm.  64 :  S  Staph.  Oomm.  431;  Whar- 
ton. "Arches  Court." 

COURT  OF  ATTACHMENTS.  The  low- 
est of  the  three  courts  held  In  the  forests. 
The  hi^eat  court  is  called  "Justice  in  Eyre's 
Seat:**  the  middle,  the  "Sweinmote:*'  and 
the  towest.  the  "Attachment."  Sharswood, 
For,  Lawa.  90.  99;  Wharton,  "Attachment  of 
the  J^oreats." 

The  court  of  attachments  is  to  be  held  be- 
fore the  verderors  of  the  forest  once  In  ev- 
ery forty  days,  to  Inquire  of  all  offenders 
a«Unst  T«rt  and  venison,  by  receiving  from 
the  foreatttv  or  keepers  their  attaehnenta  or 
presentments  f!f  ririfli  rt  rmatiovr.  enroll- 
ing them,  and  certifying  them  under  their 
seals  to  the  court  of  Justice  seat,  or  swein- 
mote;  for  this  court  can  only  inquire  of  of- 
ferders;  it  cannot  conrict  them,  3  Bl.  Comm. 
43'.':  Carta  de  Foresta.  9  Hen.  III.  c.  8; 
Termes  de  la  I.ey.    But  .see  "Forest  Courts." 

COURT  OF  AUDIENCE.  Ecclesiastical 
rourts,  in  which  the  primates  once  exercised 
in  person  a  considerable  part  of  their  juris- 
diction. They  seem  to  be  now  obsolete,  or 
at  least  to  he  only  used  on  the  rare  oootir> 
ren'-r  of  the  trial  of  a  MShop.  Fhllllm.  Bcc. 
Law,  1201.  1204. 

COURT  OF  AUGMENTATION.  A  court 
fetaUlslied  by  S7  Ren.  VIII.  c  27.  tor  man- 
aid*?  fb*^  revenues  and  possessions  of  all 
SMaasteries  whose  income  was  under  two 
hi  aired  poonda  a  year  (which  by  an  act  of 


parliament  of  the  same  "session  had  been 
glTen  to  the  kinp),  and  for  determining  suits 
relating  thereto,  it  was  called  the  "Court 
of  the  Augmentations  of  the  Revennea  of  the 

King's  Crown."  from  the  augmentation  of 
the  revenues  of  the  crown  derived  from  the 
suppression  of  the  monasteries,  and  was  a 
court  of  record,  with  one  great  seal  and  one 
privy  .<;eal;  the  officers  being  a  chaneellor, 
who  had  the  great  seal,  a  treasurer,  a  king's 
attorney  and  solicitor,  ten  auditors,  seven- 
teen recelTera,  with  clerk,  nsher.  etc. 

COURT  OF  BANKRUPTCY.   A  conrt  of 

record.  In  England,  with  Jurisdiction  In 
bankruptcy,  primary  and  appellate,  and 
which  Is  declared  a  court  of  law  and  equity 
for  that  pnrpo<^e.  The  nature  of  its  constlttt- 
tlon  may  be  learned  from  the  early  sections 
of  the  bankrupt  law  consolidation  aot  <tf 
1849. 

COURT  OF  CHANCERY,  or  CHANCERY. 
A  court  existing  in  England  and  several  of 
the  United  States,  which  posaeaSBi  an  ez- 
tensive  equity  Jurisdiction. 

The  name  Is  said  by  some  to  be  derlyed 
from  that  of  the  chief  judge,  who  is  called 
a  "chancellor."  Others  derive  both  names 
directly  from  the  canoelN  (bars).  wUdi  In 
this  court  anciently  separated  the  press  of 
people  from  the  officers.  W  Sharswood,  Bl. 
Comm.  46,  note.    Sc.-  ' Cancellarius." 

 \n  American  Law.  A  court  of  general 

equity  Jurisdiction. 

The  terms  "equity"  and  "chancery."  "court 
of  equity"  and  "court  of  chancery,"  are  con- 
stantly used  aa  ayttonjrmoos  In  the  United 
States.  It  is  presumed  that  this  custom 
arises  from  the  circumstance  that  the  eq- 
uity Jurisdiction  which  is  exercised  by  the 
courts  of  the  various  states  is  assimilated 
to  that  possessed  by  the  English  courts  of 
chancery.  In<leed.  in  some  of  the  states  it  is 
made  identical  therewith  by  statute,  so  far 
as  conformable  to  our  instittttions. 

Separate  courts  of  chancery  or  equity  ex- 
ist in  a  few  of  the  states;  in  others,  the 
courts  of  law  ait  also  aa  courts  of  equity;  In 
others,  equitable  relief  Is  administered  un- 
der the  forms  of  the  common  law;  and  in 
others,  the  distinction  between  law  and  eq- 
uity has  been  formally  abolished,  or  never 
existed.  The  federal  courts  exercise  an  equi- 
ty jurisdiction,  whether  the  state  courts  in 
the  district  are  courts  of  equltv  or  not.  2 
McLean  (IT.  8.>  688:  16  Pet.  (U.  S  t  il 
How.  (U.  S.>  ^?,  TIow.  rU.  S.)  268,  519. 

 In  English  Law.    The  highest  court  of 

Judicature  next  to  ]>arli:iinent. 

The  superior  court  of  chancery,  called,  dis^ 
tlnctlvely.  the  "High  CJourt  of  Chancery.'* 
consists  of  six  separate  tribunals,  viz.:  The 
court  of  the  lord  high  chancellor  of  Great 
Britain:  the  oourt  of  the  master  of  the  rolls, 
or  keeper  of  the  records  In  chancerv;  the 
court  of  appeal  in  chancery  {q,  r  ) :  th« 
three  aaparate  courts  of  the  Tire  chancellors. 

COURT  bF  CHIVALRY.  In  Bngltsh  law. 
An  ancient  military  court,  possessing  both 
I  civil  and  criminal  jurisdiction  touching  mat- 
>  tm  of  anna  and  deeda  of  war. 


COURT  OF  CLAIMS 
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As  a  court  of  civil  jurisdiction,  it  was 
held  by  the  lord  high  constable  of  England 
while  that  office  was  filled,  and  the  earl  mar- 
Rlial.  jointly,  and  siibspqiiontly  to  the  attain- 
der of  Stafford,  duke  of  Buckiugham,  in  the 
time  of  Henry  VIII..  I17  the  earl  inanhal 
alone.  It  had  (  op;nlzance,  by  St.  13  Rirh.  II.  c. 
2,  "of  contracts  and  other  matters  touching 
dtada  of  arms  and  war.  as  well  out  of  the 
realm  as  vithin  it. "  This  jurisdiction  was 
of  importance  while  the  English  kings  held 
torrttorlea  in  Prance. 

As  a  court  of  criminal  jurisdiction,  it  could 
be  held  only  by  tlu'  lord  high  constabl<>  and 
earl  marshal  jointly.  It  had  jurisdiction  over 
"pleas  of  life  and  member  arising  in  mat- 
ten  of  arms  and  deeds  of  -war,  as  well  out  of 
the  realm  as  within  it." 

It  was  not  a  court  of  record,  could  neither  | 
flae  nor  Imprison  (7  Mod.  127),  and  has 

fallen  entirely  into  disuse  (3  Sharswood,  Bl. 
Comm.  68;  4  Sharswood,  Bl.  Comm.  268). 

COURT  OF  CLAIMS.  This  court,  as  orig 
inally  created  by  the  statute  of  Febniary  24, 
1855  (10  St.  at  Large.  12),  consisted  of  three 
judges,  with  jtirisil ii  t ion  to  hoar  and  deter- 
mine all  claims  founded  upon  any  law  of 
eongress,  or  regulation  of  an  executlre  de- 
partment, or  upon  any  contract,  express  or 
implied,  with  the  government  of  the  United 
States,  and  of  all  ■  laini.s  whii  li  might  be  re- 
ferred to  it  by  either  house  of  congress. 

The  court  had  no  power  to  render  a  judg- 
ment whlcAi  It  eonld  execute,  but  reported  to 
congress  the  <-a8e8  upon  which  it  had  finally 
acted,  the  material  facts  it  found  established 
by  the  evidence,  with  its  opinion  In  the 
case,  and  reasons  therefor,  or  what  was 
eqnlTalent  to  an  opinion  In  the  nature  of  a 
judgment  as  to  the  rights  of  the  parties  up- 
on the  facta  proved  or  admitted  in  the  case. 
Bright.  Dig.  198.100. 

By  an  amend.ifnry  art  of  .March  3,  IKfl", 
two  judges  were  added.    In  addition  to  the  1 
jurisdiction  previously  conferred  upon  the 
court,  it  is  now  authorized  to  take  jiirisdic- ' 
tion  of  all  set-offs,  counterclaims,  claims  for  j 
damages,  liquidated  or  unliquidated,  or  oth-  j 
er  demands  whatsoever  on  the  part  of  the  i 
government  against  any   person  making  | 
claim  against  the  government  in  said  court. 
If  the  judgment  of  the  court  shall  be  in  fa- 1 
vor  of  the  government  it  dial!  be  filed  In  the  j 
office  of  the  rlpfk  of  the  proper  district  or 
drcuit  court  of  the  United  States,  and  shall 
ipso  facto  become  ami  be  a  judgment  of  such  1 
district  or  circuit  court,  and  shall  be  en- 
forced In  like  manner  as  other  judgments' 
are.    If  the  judgment  phall  be  in  favor  of  the 
claimant,  the  sum  thereby  found  due  to  the 
claimant  shall  he  paid  out  of  any  general 
appropriation  made  by  law  for  the  payment 
of  private  claims,  on  presentation  to  the  MO- 
retary  of  the  treasury  of  a  duly-certlfled  oopy 
of  said  judgment. 

Proceedings  in  the  court  of  claims  origi- 
nate by  petition  filed;  and  testimony  used  In 
.the  hearing  and  determination  of  claims  is 
taken  by  commissioners  who  are  appointed 
by  the  oonrt  for  the  paipoee. 


COURT  OF  COMMISSIONERS  OP  SCW- 
era.  See  'XiommMUmen  of  Sowen." 

COURT  OF  COMMON  PLEAS. 

In  American  Law.  A  court  of  original 
and  general  jurisdiction  for  the  trial  of  is- 
sues of  fact  and  law  according  tO  the  prttt^ 
ciples  of  the  common  law. 

Courts  of  this  name  still  exist  in  some  of 
the  states  of  the  Uniterl  States,  and  frequent- 
ly have  a  criminal  as  well  as  civil  jurisdic- 
tion. They  are,  in  general,  courts  of  reecml, 
being  expressly  made  so  by  statute  In  Penn- 
sylvania. 3  Serg.  ft  R.  ( Pa.  i  24*.  In  Penn- 
sylvania they  exercise  an  equity  jurisdic- 
tion, also,  as  well  as  that  at  common  law. 
Courts  of  suhstantlally  similar  powers  to 
those  indicated  in  the  definition  exist  in  all 
the  states,  under  various  names;  and  for 
peculiarities  in  their  constitution  reference 
is  made  to  the  articles  on  the  states  in  re- 
gard to  which  the  question  may  arise. 

In  English  Law.  One  of  the  three  su- 
perior oourto  of  common  law  at  Westmin- 
ster. 

This  court,  which  is  .Munetimea  called,  al- 
so, bancu9  vommunis.  bancu».  and  common 
bench.  Is  a  branch  of  the  auia  regis,  and  was 
at  its  institution  ambulatory,  following  the 
household  of  the  king,  in  the  eleventh 
claues  of  Maonc  Olkerfo,  A.  D.  1214.  It  Is 
provided  that  it  shall  be  held  at  some  fixed 
place,  which  is  Westminster.  The  estab- 
lishment of  this  court  at  Westminster,  and 
the  consequent  construction  of  the  Inns  of 
Court,  and  gathering  together  of  the  com- 
mon-law lawyers,  enabled  the  law  itself  to 
withstand  the  attacks  of  the  canonists  and 
civilians.  It  derived  Its  name  from  the  fkct 
that  the  causes  of  common  people  were 
heard  there.  It  had  exclusive  jurisdiction 
of  real  actions  as  long  as  those  ai  tions  were 
in  use,  and  had  also  an  extensive,  and. 
for  a  long  time,  exclusive,  jurisdiction 
of  all  actions  between  subjects.  This  lat- 
ter jurisdiction,  however,  was  gradually  en- 
eroached  upon  by  the  king's  beD<di*and 
exchequer,  with  which  It  now  has  a  concur- 
rent jurisdiction  in  many  matters.  Former- 
ly none  but  Serjeants  at  law  were  admitted 
to  practice  before  this  court  in  banc  (C 
Bing.  FN.  C]  235),  but  by  St.  6  &  7  Vlct  c. 
IS.  §  61.  and  St.  0  &  10  Vict.  c.  54.  all  bar- 
risters at  law  have  the  right  of  "practice, 
pleading,  and  audience.** 

It  consists  of  one  ddef  and  four  puisne  or 
associate  justices. 

It  has  a  dvll.  common-lair  JurlsdleUoti. 
concurrent  with  the  king's  bench  and  ex- 
(  bequer.  of  personal  actions  and  actions  of 
ejet  tnient.  and  a  peculiar  or  exclusive  juris- 
diction of  real  actions,  actions  under  the  rail- 
way and  canal  traffic  act  (17  Ik  18  Vlct.  c. 
31).  the  registration  of  judgments,  annuities, 
etc.  (1  ft  2  Vict.  c.  110;  2  ft  8  VicC  c.  11;  3 
ft  4  Vict  e.  82;  18  Vlct  e.  16);  respecting 
fees  for  conveyanf  es  under  3  &  4  Wm.  IV.  c. 
74;  the  exaTuinaticn  of  married  women  con- 
cerning tlw  ir  con vevance.s  (11  &  12  Vlct.  0. 
70;  17  ft  18  Vict.  c.  75;  19  ft  20  Vlct  c  lOS. 
S  73) ;  and  of  appeals  from  the  revising  bar- 
risters' coQrt  «  ft  7  Vlct  c  18).  Wharton. 

Digitized  by  Google 


COURT  OF  CONVOCATION 


(219) 


COURT  OP  FACULTIES 


Appeals  formerly  lay  from  this  court  to 
Che  klng'a  ben«h;  tnit,  by  the  etatntes  of  11 

Geo.  IV.  and  1  \Vm.  IV.  c.  70,  appeals  for 
errors  in  law  arc  now  taken  to  the  judges 
of  the  king's  bench  and  barons  of  exchequer 
in  the  erchequer  chamben»  from  whose  judg- 
■MBt  aa  untai  Uaa  only  to  the  house  of 
lords.  3  Sbarswood.  Bl.  Comm.  40. 

COURT  OF  CONVOCATION.   In  English 

•  .  rh-siastical  law.    A  convoi  ation  or  ecele.si- ' 
astical  synod,  which  is  iu  the  nature  of  an 
eoclesiastlcal  parliament. 

There  is  one  for  each  province.   They  are 
composed,  respectively,  of  the  archbishop,  all 
the  bishops,  dean.s,  and  archdeacons  of  their 
province,  with  one  proctor,  or  representa- 
tiTe.  from  eadi  diaptnr,  and,  in  the  province 
of  Canterbury,  two  proctors  for  the  beneficed 
paroc  hial  clergy  in  each  diocese,  while  in  the  i 
provim  r'  of  York  tliert*  arc  two  j)roctors  for 
each  archdeaconry,  in  York  the  convocation  i 
eonafflts  of  only  one  house;  hut  in  Canter-' 
bury  there  are  two  hotises,  of  which  thf 
archbishop   and    bi.shops    fotin    the  upi>€r 
house,  and  the  lower  <  onsi.sts  of  the  re- 
maining members  of  the  convocation.  In 
this  bouse  a  prolocutor,  performing  the  duty 
of  president,  is  elected.    These  a.'^.'^'  niblies 
meet  at  the  time  appointed  in  the  queen's  I 
writ   The  conyocatlon  has  long  b«*en  sum 
moned  pro  forma  only,  but  is  still,  in  fact,  j 
summoned  before  the  meeting  of  every  new  | 
parliament,  and  adjourns  iininodlately  after- 
wards, without  proceeding  to  the  dispatch  of  I 
any  Imtamm. 

The  purpose  of  the  convocation  is  stated  to 
be  the  enactment  of  canon  law,  subject  to 
the  license  and  authority  of  the  sovereign, 
and  consulting  on  ecclesiastical  matters. 

In  their  Jadlelal  capadty,  fSuAr  Jnrlsdic 
tlon  extends  to  matters  of  heresy,  schisms, 
■ad  other  mere  spiritual  or  ecclesiastical 
emass;  an  appeal  lying  from  their  judicial 
proceedings  to  the  queen  in  council,  by  St. 
2  A  3  Wm.  IV.  e.  98.  Oowetl;  Termes  de  la 
Ley;  Bac.  Abr.  "Ecclesiastical  Courts"  (A 
1);  1  Sharswood.  Bl.  Comm.  279. 

COURT  OF  EQUITY.  A  court  which  ad- j 
ministers  justice  according  to  the  principles  t 
of  equity. 

As  to  the  constitution  and  Jurisdiction  of 
saeh  coarts,  see  "Court  of  Chancery." 

COURT  OF  EXCHEQUER. 

 In  English  Law.  A  nipertor  court  of 

record,  administering  justice  In  quMtlons  of 

law  and  revenue.  | 
It  is  the  lowest  In  rank  of  the  three  su- 
pwlor  common-law  courts  of  record,  and  had 
Jnrfsdletlon  originally  only  of  cases  of  In- 
Jury  to  the  revenue  by  withholding  or  non- 
payment. The  privilege  of  suing  and  being 
sued  in  this  court  in  personal  actions  was 
extended  to  the  king's  accountants,  and  then, 
by  a  fiction  that  the  plaintiff  was  a  debtor 
of  the  VLinK.  to  all  personal  actions.  It  had 
formerly  an  equity  Jurisdiction,  and  there 
was  then  an  equity  coart;  but,  by  8t  6  Vict, 
c.  T),  this  jurisdiction  was  transferred  to  the 
court  of  chancery.  I 


It  consists  of  one  chief  and  four  puisne 
judges  or  barons. 

.\8  a  court  of  revenue,  its  proceedings  ars 
regulated  by  22  &  23  Vict.  c.  1,  S  9. 

As  a  court  of  common  law.  it  administers 
redress  between  subject  and  subject  In  all 
actions  whatever,  except  real  actions. 

The  appellate  jurisdicti<ii.  fron)  thi.s  court 
is  to  the  Judges  of  the  king  s  bench  and  com- 
mon pleas  sitting  as  the  court  of  exchequer 
chamber,  and  from  this  latter  court  to  the 
house  of  lords.  3  Steph.  Comm.  400-402:  S 
Sharswood.  Bl.  Comm.  44 

——In  Scotch  Law.  A  court  which  former-  ' 
ly  had  jurisdiction  of  matters  of  reTonae, 
and  a  limited  jurisdiction  over  cases  between 
the  crown  and  its  vassals,  where  no  ques- 
tions of  title  were  involved. 

This  court  was  established  by  St.  6  Anne, 
c.  26,  and  its  processes  resembled  those  In 
the  English  court  of  exchequer.  It  is  now 
merged  in  the  court  of  sessions;  but  the 
name  is  still  applied  to  this  branch  of  the 
latter  court,  which  is  held  by  two  of  the 
judges  acting  in  rotation.  Paterson.  Comp. 
1055.  note.  The  proceedings  are  regulated 
by  St.  19  &  20  Vict.  c.  56. 

COURT  OF  EXCHEQUER  CHAMBER.  Ill 

English  law.    A  court  for  the  correction 

and  prevention  of  errors  of  law  in  the  throe 
superior  common-law  courts  of  the  kingdom. 

A  court  of  exchequer  chamber  was  first 
erected  by  St.  31  Edw.  III.  c.  12,  to  determine 
causes  upon  writs  of  error  from  the  common- 
law  side  of  the  exchequer  court.  It  consisted 
of  the  lord  chancellor,  lord  treasurer,  and 
the  justices  of  the  king's  bench  and  common 
pleas.  A  second  court  of  exchequer  chamber 
was  in.stitute(i  by  St.  27  Eliz,  c.  8.  consisting 
of  the  justices  of  ihe  comnuui  pleas  and  the 
exchequer,  which  had  Jurisdiction  in  error 
of  cases  commenced  In  the  king's  bench.  By 
the  statutes  of  11  Geo.  IV  and  1  Wm.  IV. 
c.  70,  these  courts  were  abolished,  and  the 
present  court  of  exchequer  chamber  substi- 
tuted in  their  place. 

As  a  court  of  debate.  It  Is  composed  of  tho 
judges  of  the  three  superior  courts  of  law, 
to  whom  is  sometimes  added  tho  lord  chan- 
cellor. To  this  court,  questions  of  unusual 
difficulty  or  moment  are  referred  before  Judg- 
ment from  either  of  the  three  courts. 

As  a  court  of  appeals,  it  >  on-ists  of  tho 
judges  of  two  of  the  three  superior  courts 
of  law  (common  bench,  king's  bench,  and 
excheqiier)  sitting  to  decide  questions  ap- 
pealed from  the  others.  3  Sharswood.  Bl. 
Comm.  55.  From  the  de<  isions  of  this  court 
a  writ  1)1"  iM-rnr  lies  to  the  house  of  lords. 

COURT  OF  FACULTIES.  In  ecclesiastic- 
al law.  A  tribunal.  In  England,  belonging  to 

the  archbishop. 

It  does  not  hold  pleas  in  any  suits,  but 
creates  rights  to  pews,  monuments,  and  oth- 
er mortuary  matters.    It  has  also  variooa 

other  powers  under  25  Hen.  VTII.  c.  21.  In 

granting  lii  ense.s.  faculties,  dispensation.'^, 
etc..  of  different  descriptions;  as.  a  license  to 
marry,  a  faculty  to  erect  an  organ  in  a  par- 
ish church,  to  level  a  church  yard,  to  remove 
bodies  previously  buried;  and  It  may  also 
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grant  dispensations  to  eat  flesh  on  days  pro- 
hibited, or  to  ordain  a  deacon  under  ai;o,  and 
tbe  like.  The  archbishop's  office  in  this  tri- 
bauil  IB  called  moffMer  od /ooitiratM.  Coke, 
4th  Intt  887;  2  Chit  Oen.  Prac  607. 

COURT  OF  GENERAL  QUARTER  SE8 
•ien«  of  the  peace. 

 In  American  Law.  A  court  of  crim- 
inal jurisdiction. 

'   In  English  Law.   A  court  of  criminal 

Joriadlctloii.  in  BnKland,  held  in  each  county 

onc'P  in  every  quarter  of  a  year.  It  Is  held 
before  two  or  more  Justices  of  the  peace, 
one  of  whom  must  be  a  Jnatlce  of  the  quo- 
rum. 

The  stated  times  of  holding  eesaions  are 
fixed  by  St.  11  Geo.  and  1  Wm.  IV.  c.  TO. 
S  36.  When  held  at  other  times  than  quar- 
terly, the  seesions  are  called  "general  aes- 
aions  of  the  peace." 

As  to  the  jurisdiction  of  the  various  ses- 
aiotts.  see  5  &  6  Vict,  c  38;  7  &  8  Vict.  c.  71; 
9  Ik  10  Vict  c  26;  4  Sharswood.  BL  Comm. 
271. 

COURT  OF  HUSTINGS. 

 In  English  Law.    The  county  court  In 

the  city  of  London.  It  is  held  nominally  be- 
fore the  lord  mayor,  recorder,  and  alder- 
men, but  the  recorder  is  practically  the  sole 
judge.  It  has  an  appellate  Jurisdiction  of 
caatee  in  the  sherilTs  court  of  London.  A 
writ  of  prrnr  lies  from  the  deci.sinns  of  this 
court  to  certain  commissioners,  usually  five 
of  the  judges  of  the  superior  courts  of  law, 
from  whose  judgment  a  writ  of  error  lies 
to  the  house  of  lords.  No  merely  personal 
actions  <an  he  brought  in  this  court.  See  3 
Bl.  Comm.  80.  note;  3  Steph.  Comm.  449, 
note;  Maddoz.  Hist  Ezch.  c.  80;  Coke,  2d 
Inst.  327:  Calth.  131. 

——In  American  Law.  A  local  court  in 
aone  parts  of  the  state  of  Virginia.  6  Orat. 
(Va.)  698. 

COURT  OF  INQUIRY. 

 In  English  Law.  A  court  sometimes 

appointed  hjr  the  crown  to  ascertain  the  pro- 
priety of  reporting  to  ulterior  proceedings 
against  a  parly  charged  before  a  court-mar- 
tial. Sec  2  Steph.  Comm.  600,  note  (z);  1 
Coleridge,  Bl.  Comm.  418.  note;  2  Brod.  A  B. 
180. 

■  1 1  In  American  Law.  A  court  constituted 
hy  authority  of  the  articles  of  war,  invested 
with  the  power  to  examine  into  the  nature  of 

any  transaction,  accusation,  or  imputation 
against  any  oflicer  or  soldier.  The  said  court 
shall  consist  of  one  or  more  officers,  not  ex- 
ceeding three,  and  a  Judge  advocate,  or  other 
suitable  person,  as  a  recorder,  to  reduce  the 
proreedings  and  evidence  to  writing;  all  of 
whom  shall  be  sworn  to  the  performance  of 
their  duty.  Rey.  8t  U.  8.  99  1842, 1624. 

COURT  OF  JUSTICE  SEAT.  In  English 
law.   The  principal  of  the  forest  courts. 

It  was  held  before  the  chief  justice  in 
eyre,  or  hie  deputy,  to  hear  and  determine 
all  trespass-  -  ^vithin  the  forest,  ami  all 
claims  of  franchises,  liberties,  privileges,  and 
all  pleas  and  causes  whatsoever,  therein  arls- 


Ing.  It  might  also  try  presentments  in  the 
inferior  courts  of  the  forests,  and  give  judg- 
ment upon  conviction  of  the  sweinmote.  Aft^ 
er  presentment  made  or  indictment  ftnind, 
the  chief  justi<  i'  mii^ht  i.ssuc  his  warrant  to 
the  officers  of  the  forest  to  apprehend  the  of- 
fenders. It  might  be  held  every  third  year, 
and  forty  days'  notice  was  to  be  glTen  of  Its 
sitting. 

COURT  OF  JUSTICIARY.  In  Scotch  law. 
A  court  of  general  criminal  and  limited  cItH 

jurisdiction. 

It  consists  of  the  lord  justice  general,  the 
lord  justice  clerk,  and  five  other  members  of 
the  court  of  sessions.  The  kingdom  is  di- 
vided into  three  circuits,  in  each  of  which 
two  ses.sions.  of  not  loss  than  three  day.'-- 
each,  are  to  be  held  annually.  Any  two  of 
the  justices,  or  the  lord  JustSee  general  alone, 
or,  in  Glasgow,  a  slniple  jtistice.  may  hold 
a  term,  except  in  Edinburgh,  where  three 
justices  constitute  a  quorum,  and  fonr  gen- 
erally sit  in  important  cases. 

Its  criminal  jurisdiction  extends  to  all 
crimes  committed  in  any  part  of  the  king- 
dom; and  it  has  the  power  of  reviewing  the 
sentences  of  all  Inferior  criminal  courts,  un* 

less  excluded  by  statute.    Alison,  Prac.  2f>. 

Its  civil  jurisdiction  on  circuits  is  appel- 
late an<l  final  in  cases  involving  not  more 
than  twelve  pounds  sterling.  See  Paterson. 
Comp.  §  940.  note,  et  seq.;  Bell,  Diet;  All- 
son.  Prac.  25;  2(1  Geo.  II.  c.  43;  23  Geo.  III. 
c.  46;  30  Geo.  III.  c  17;  1  Wm.  IV.  c.  69.  8 
19:  11  A  12  Viet  0.  79.  {  8. 

COURT  OF  KIN«>8  BKNCH.  lil  Bli^Uh 

law.  The  .supreme  court  of  common  law  In 

the  kingdom. 
It  is  one  of  the  successors  of  the  oals  regU, 

ami  pfcfived  its  name,  it  is  said,  because  the 
king  formerly  sat  in  it  in  person,  the  style 
of  the  ionrt  being  coram  rege  ipso,  before 
the  king  himself.  During  the  reign  of  a 
queen  It  Is  called  the  "queen's  bench."  and 
(luring  CroinwcU's  protectorate  it  wa.^  called 
the  "upper  bench."  Its  Jurisdiction  was  orig- 
inally eonfined  to  the  correction  of  crimes 
and  misdemeanors  which  amounted  to  a 
breach  of  the  peace,  including  those  tres- 
passes which  were  committed  with  force  (r* 
et  armis),  and  in  the  commission  of  which 
there  was.  therefore,  a  breach  of  the  peace. 
By  aid  of  a  fiction  of  the  law,  the  numl^er 
of  actions  which  might  be  alleged  to  be  so 
committed  was  gradoally  increased  until  the 
jurisdiction  extended  to  all  actions  of  the 
case,  of  debt  ui>on  stafutes  or  where  fraud 
was  alleged,  and.  finally.  Included  all  ner 
sonal  actions  whatever,  and  the  action  of 
ejectment.  See  "ABSumpsit:"  "Arrest;"  "At- 
tachment." It  is.  from  its  constitution,  am- 
bulatory, and  liable  to  follow  the  king's  per> 
son,  all  process  in  this  court  being  return- 
able  "uhiruvque  fin'rimufi  in  AnpUa."  wher- 
ever in  England  we.  tbe  sovereign,  may  be, 
but  has  for  some  centuries  been  MUk  at 
Westminster. 

It  consists  of  a  lord  chief  ju.stice  and  four 
puisne  or  associate  justices,  who  are.  by  vir- 
tue of  their  office,  conservators  of  the 
and  supreme  ooroaers  of  the  laiid. 
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It  hM  general  criminal  Jurlsdit  tion.  and  I 
alao  a  ooiiald«iable  cMl  Jnrifdicti on  ^ 

COURT  OF  MAGISTRATES  AfMBtEE 
holders.  In  American  law.  The  nal^of  a 
court  existlDK  In  South  Carolina,  before  the 

abolition  of  slavery,  for  the  trial  of  slavps 
and  free  persons  of  color  for  criminal  of- 
fenaea. 

COURT  OF  NISI  PRIUS.  Tn  American 
law.  A  court  of  original  civil  jurisdiction 
In  the  dty  and  connty  of  Philadelphia,  held 

by  one  of  thp  judges  of  the  supronif  court  of 
the  state.  See,  also,  "Courts  of  Assize  and 
NIal  Prina:**  "Nlal  Prtua." 

COURT  OF  ORDINARY.    In  American 

law.  A  court  which  has  Jurisdiction  of  the 
probate  of  wills,  and  the  regulation  of  the 
nianaKomfMit  of  (Icccdi'iits'  estates.  Such 
courts  exist  in  Georgia,  New  Jersey,  South 
Carolina,  and  Texas.  See  2  Kent,  Comm. 
409:  "Ordinary." 

COURT  OF  ORPHANS.  Tn  English  law. 
The  court  of  the  lord  mayor  and  aldermen 
oC  London,  wlileh  has  the  care  of  those  or- 
phans whose  parent  died  in  London,  and  was 
free  of  the  city. 

By  the  cnstom  of  London,  this  court  is 
entitled  to  the  possession  of  the  person, 
lands,  and  chattels  of  every  infant  whose 
parent  was  free  of  the  city  at  the  time  of 
Ma  dpath.  and  who  died  In  the  city.  The 
executor  or  administrator  of  such  deceased 
parent  is  obliged  to  exhibit  inventories  of 
tbe  estate  of  the  deceased,  and  give  security 
to  the  chamberlain  for  the  orphan's  part  or 
share.    2  Steph.  Comm.  34.3. 

COURT  OF  OYER  AND  TERMINER.  In 
American  law.  The  name  of  courts  of  crim- 
inal jurisdiction  in  several  of  the  states  of 
the  American  Union,  as  in  Georgia,  New  Jer- 
sey, and  New  York. 

COURT  OF  PASSAGE.  An  iufnriui  <  ourf. 
possessing  a  very  ancient  jurisdiction  over 
caoses  of  action  arising  within  the  borongta 

of  Liverpool.  It  appears  to  have  been  also 
called  the  "Iwrough  court  of  Liverpool."  It 
has  the  same  jurisdiction  in  admiralty  mat- 
ters as  the  Lancashire  county  court  Rose 
Adm.  75. 

COURT  OF  PECULIARS.  In  English  law. 
A  branch  of  tbs  court  of  arches,  to  which 
it  is  annexed. 

It  has  Jurisdiction  of  all  e<-clesiastical 

causes  arising  In  the  peculiars  of  Canterbury 
or  other  dioceses  which  are  exempt  from  the 
ordinary's  jurisdiction,  and  subject  to  that 
of  the  metropolitan  only.  The  court  of 
arches  has  an  appellate  Jurlsdletloii  of  caus- 
es tried  In  this  court.  3  Bl.  Comm.  65;  3 
Steph.  Comm.  431.  432.    See  "Peculiar." 

COURT  OF  PIEPOUDRE  (Fr.  pied.  foot, 
and  poudre.  dust,  or  puldreaux.  old  Fr.  ped- 
lar), in  English  law.  A  court  of  special 
Jurisdiction  Incident  to  every  fair  or  market. 

The  word  piepoudre,  spoiled  also  piedpou- 
dre  and  pypowder,  has  been  considered  as 

gntfSrlng  dusty  ftaC.  iA>liitlag  to  the  fen- 


eral  condition  of  the  feet  of  the  suitors  there 
in  (Cowell;  Blount):  or  as  indir.it ins  the 
rapidity  with  which  justice  is  administered, 
— as  rapidly  as  dust  can  flail  from  tbe  foot 
(Colse,  4th  Inst.  472):  or  pedlar's  feet,  as 
being  the  court  of  sucli  chapmen  or  petty 
traders  as  resorted  to  fairs.  It  was  not  con- 
fined to  fairs  or  marlcets,  but  might  exist, 
by  custom,  in  cities,  boroughs,  or  vllls  for 
the  collection  of  debts  Mid  the  like.  Cro. 
Jac.  313:  Cro.  Car.  46:  2  Salk.  (^(»4.  It  was 
held  before  the  steward  of  him  who  was  en- 
titled to  the  tolls  from  the  market.  It  has 
fallen  Into  disuse. 

The  civil  jurisdiction  extended  to  all  mat- 
ters of  contract  arising  within  the  precinct 
of  the  fair  or  market  during  the  continuance 
of  the  particular  fair  or  market  at  whldi 
the  court  was  held,  the  plaintiff  being 
oh1if;ed  to  make  oath  as  to  the  time  and 
place. 

The  criminal  Jurisdiction  embraced  all  of- 
fenses committed  at  the  particular  fair  or 
market  at  which  the  court  was  held.  .\n 
appeal  lay  to  the  courts  at  Westminster. 
See  Barr.  Ohs.  St  337;  3  Bl.  Comm.  32; 
Skene  de  yerb.  Sign.  "Pede  PulTerosus;"* 
Braeton,  334. 

COURT  OF  PLEAS.  A  COUrt  of  the  coun- 
ty palatine  of  Durham,  having  a  local  com- 
mon-law Jurisdiction.  It  was  abolished  by 
the  judicature  act.  which  transferred  its  ju- 
risdiction to  tbe  high  court.  Judicature  Act 
1873.  <  16:  8  BL  Comm.  79. 

COURT  OF  POLICIES  OF  INSURANCE. 
A  court  of  special  Jurisdiction  which  took 
cognisance  of  cases  involving  claims  made  by 
those  Insured  upon  policies  in  the  city  of 

London. 

COURT  OF  PROBATE. 

 In  American  Law.  A  court  which  has 

jurisdiction  of  the  probate  of  wills,  and  the 
regulation  of  the  management  and  settU?- 
iiu  nt  of  decedents'  estates,  as  well  as  a  more 
or  less  extensive  control  of  the  estates  of 
minors  and  other  persons  who  are  under  the 
especial  protection  of  the  law. 

 In  English  Law.    A  court  In  England 

having  exclusive  jurisdiction  of  testamenta- 
ry causes  or  proceedings  relating  to  the 
validity  of  wills  and  the  succession  to  the 
property  of  persons  deceased  intestate.  See 
St.  20  &  21  Vict.  c.  77:  St.  21  &  22  Vict.  c.  9.^. 

COURT  OF  QUARTER  SESSIONS  OF 
tho  peace.  In  American  law.  A  court  of 
criminal  jurisdiction  in  the  state  of  Penn- 
sylvania. There  Is  one  such  court  in  each 
county  of  the  state.  Its  sessions  are,  in 
general,  held  at  the  same  time  and  by  the 
same  Judges  as  the  court  of  oyer  and  tar« 
miner  and  general  jail  delivery.  See  Purd. 
Dig.  Pa.  Laws  (Stroud.  &  B.  Ed.)  692. 

COURT  OF  QUEEN'S  BENCH.  See'  Court 
of  King's  Bench." 

COURT  OF  RECORD.  A  Judicial,  organ* 

ized  tribunal  having  attributes  and  exer- 
cising functions  independently  of  the  person 
of  tbe  magistrato  designated  generally  to- 
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hold  it,  and  proceeding  according  to  the 
course  of  the  common  law. 

A  court  where  the  acts  and  procee^^gs 
are  enrolled  in  parchment  for  a  perpetual 
memorial  and  testimony.   3  Bl.  Comm.  24. 

A  court  which  has  jurisdiction  to  fine 
and  imprison,  or  one  having  jurisdiction  of 
civil  causes  above  forty  shillings,  and  pro- 
ceeding according  to  the  course  of  the  com- 
mon law.    37  Me.  29. 

All  courts  are  either  "of  record."  or  "not 
of  record."  The  possession  of  the  right  to 
fine  and  imprison  for  contempt  was  former- 
ly considered  as  furnishing  decisive  evidence 
that  a  oourt  was  a  court  of  record  ( Co.  Litt. 
117b.  2C0a;  1  Salk.  144;  12  Mod.  388;  2  Wm. 
Saund.  101a;  Viner,  Abr.  "Courts"),  and  It 
is  said  that  the  erection  of  a  new  tribunal 
with  this  power  renders  it  by  that  very  fact 
a  court  of  record  (1  Salk.  200;  12  Mod.  388; 
1  Wooddeson.  Lect.  98;  3  Bl.  Comm.  24.  25) ; 
but  every  court  of  record  does  not  possess 
this  power  (1  Sid.  145;  3  Sharswood,  Bl. 
Comm.  25,  note).  The  mere  fact  that  a  per- 
manent record  is  kept  does  not,  in  modern 
law,  stamp  the  character  of  the  court,  since 
many  courts,  as  probate  courts,  and  others 
of  limited  or  special  jurisdiction,  are  obliged 
to  keep  records,  and  yet  are  held  to  be  courts 
not  of  record.  See  11  Mass.  510;  22  Pick. 
(Mass.)  430;  1  Cow.  (N.  Y.)  212;  3  Wend. 
(N.  Y.)  268;  10  Pa.  St.  158;  5  Ohio.  545;  7 
Ala.  351:  25  Ala.  540.  The  definition  first 
given  at)ove  is  taken  from  the  opinion  of 
Shaw.  C.  J.,  in  8  Mete.  (Mass.)  171.  with 
an  additional  element  not  required  in  that 
case  for  purposes  of  distinction,  and  is  be- 
lieved to  contain  all  the  distinctive  qualities 
which  can  be  said  to  lielong  to  all  courts 
technically  of  rp<'ord  at  modern  law. 

COURT  OF  REGARD.  In  English  law. 
One  of  the  forest  courts,  In  England,  held 
every  third  year,  for  the  lawing  or  expedi- 
tatioii  of  dogs,  to  prevent  them  from  running 
after  deer.  3  Steph.  Comm.  440;  3  Bl.  Comm. 
71.  72. 

COURT  OF  SESSION. 

 In  Scotch  Law.    The  supreme  court  of 

civil  jurisdiction  in  Scotland. 

The  full  title  of  the  court  is  "council  and 
session.  "  It  was  established  in  1425.  In 
1469  it.H  jurisdiction  was  transferred  to  the 
king's  «ouncil.  which  in  1503  was  ordered 
to  flit  in  Edinburgh.  In  1532  the  jurisdic- 
tion of  both  courts  and  the  Joint  title  were 
transferred  to  the  present  court.  The  regu- 
lar numlier  of  judges  was  fifteen;  but  an 
additional  number  of  justices  might  be  ap- 
pointed by  the  rrown  to  an  unlimited  ex- 
tent. This  privilege  was  renounced  by  10 
Ceo.  T   .  .  19. 

It  consists  of  fifteen  judges,  and  is  divided 
into  an  inner  and  an  outer  house. 

Thf  inner  housf-  is  composed  of  two 
branches  or  chambers,  of  co-ordinate  juris- 
diction, ftach  consisting  of  four  judges,  and 
called,  respectively,  the  "first  division"  and 
the  "second  division."  The  first  division  is 
presided  over  by  the  lord  president  or  lord 
justice  general,  the  second  by  the  lord  Jus- 
tice clerk.   The  outer  house  is  composed  of 


five  separate  courts,  each  presided  over  by 
a  single  judge,  called  a  "lord  ordinary." 

A^H^^s  commence  before  a  lord  ordi- 
nar^^^Bbneral,  and  the  party  may  select 
the^^^efore  whom  he  will  bring  his  ac- 
tion, subject  to  a  removal  by  the  lord  presi- 
dent In  case  of  too  great  an  accumulation 
before  any  one  or  more  lords  ordinary.  See 
Bell.  Diet.;  Paterson,  Comp.  §  1055,  note,  et 
seq. 

 In  American  Law.  A  court  of  crim- 
inal jurisdiction  existing  In  some  of  the 
states  of  the  United  States.  Courts  of  this 
name  exist  In  California.  New  York.  and. 
perhaps,  other  states. 

COURT  OF  STAR  CHAMBER.  In  Eng- 
lish law.  A  court  which  was  formerly  held 
by  divers  lords,  spiritual  and  temporal,  who 
were  members  of  the  privy  council,  together 
with  two  judges  of  the  courts  of  common 
law. 

It  was  of  very  ancient  origin,  was  new 
mo<leIle<l  by  3  Hen.  VII.  c.  1,  and  21 
Hen.  VIII.  c.  20.  and  was  finally  abolished, 
after  having  become  very  odious  to  the  peo- 
ple, by  16  Car.  I.  c.  10.  The  name  "star 
chamber"  is  of  uncertain  origin.  It  has  been 
thought  to  be  from  the  Saxon  "steoran."  to 
govern,  alluding  to  the  jurisdiction  of  the 
court  over  the  crime  of  cosenage,  and  has  been 
thought  to  have  been  given  because  the  hall 
In  which  the  court  was  held  was  full  of 
windows  (Lambard,  Elren.  148);  or  because 
the  roof  was  originally  studded  with  gilded 
stars  (Coke.  4th  Inst.  66);  or,  according  to 
Blackstone,  because  the  Jewish  covenants 
(called  Starrs  or  stars,  and  which,  by  a  stat- 
ute of  Richard  I.,  were  to  be  enrolled  in 
three  places,  one  of  which  was  near  the  ex- 
chequer) were  originally  kept  there.  4  Bl. 
Comm.  266,  note.  The  derivation  of  Black- 
stone  receives  confirmation  from  the  fact 
that  this  location  (near  the  exchequer)  Is 
assigned  to  the  star  chamber  the  first  time 
It  Is  mentioned.  The  word  "star"  acquired 
at  some  time  the  recognized  signification  of 
Inventory  or  schedule.  St.  Acad.  Cont.  32; 
4  Sharswood,  Bl.  Comm.  266,  note. 

The  legal  jurisdiction  of  this  court  ex- 
tended originally  to  riots,  perjuries,  misbe- 
havior of  sheriffs,  and  other  notorious  mis- 
demeanors. It  acted  without  the  assistance 
of  a  jury,  and  Its  proceedings  were  in  se- 
cret, by  reason  of  which  It  fell  into  popu- 
lar disrepute.  See  Hudson,  Court  of  Star 
Chamber  (printed  at  the  beginning  of  the 
second  volume  of  the  Collectanea  Juridica  ) : 
4  Sharswood.  Bl.  Comm.  266,  and  notes. 

COURT  OF  SWEINMOTE,  SWAINMOTE, 
or  swaingemote  (Saxon  xiranff,  an  attendant, 
a  freeholder,  and  mote  or  gemote,  a  meet- 
ing). In  English  law.  One  of  the  forest 
courts,  held  before  the  verderors.  as  judges, 
by  the  steward,  thrice  in  every  year. — the 
swelns  or  freeholders  within  the  forest  com- 
posing the  jury. 

This  court  had  jurisdiction  to  Inquire  In- 
to grievances  and  oppressions  committed  by 
the  officers  of  the  forest,  and  also  to  receive 
and  try  presentments  certified  from  the 
court  of  attachments,  certifying  the  cause,  in 
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torn,  nnder  the  aeals  of  tbe  Jury,  in  case 
of  conviction,  to  the  court  of  iustk:e  seat 
for  the  reudltion  of  JudgmeuL^^H^II;  3 
Bl.  Comm.  71.  72;  S  Stepb. 

COURT  OF  THE  CLERK  OF  THE  MAR. 

ket.  In  English  law.  A  tribunal  incident  to 
every  fair  and  market  in  the  Idngdom,  to 
punish  misdemeuion  tlwreln. 

This  is  the  most  Inferior  court  of  crim- 
inal jurisdiction  in  the  kingdom.  The  ob- 
jfH't  of  ittj  jurisdiction  is  principally  the  re- 
cognizance of  weights  and  measures,  to  try 
wbether  they  are  according  to  the  true 
standard  thereof,  which  standard  was  an- 
ciently committed  to  the  custody  of  the  bish- 
op, who  appointed  some  clerk  nnder  him  to 
Inaiiect  the  abuse  ot  tbem  more  narrowly; 
and  hence  this  officer,  though  usually  a  lay- 
man is  called  the  "dork"  of  the  markrt. 

The  jurisdiction  over  weights  and  meas- 
ures formerly  exercised  by  the  clerk  of  the 
market  has  been  taken  from  him  by  St.  5 
ft    Wm.  IV.  c.  63. 

COURT  OF  THE  CORONER.  In  English 
law.  A  court  of  record,  to  inqnire,  when 
any  one  dies  in  prison,  or  comes  to  a  violent 
or  sudden  death,  by  what  manner  he  came 
to  hie  end  4  Stcph.  ronini.  341;  4  Shars- 
wood.  Hi.  Comm.  274.   See  "Coroner." 

COURT  OF  THE  DUCHY  OF  LANCAS 
ter.  In  English  law.  A  court  of  special  ju- 
risdiction, whii  }i  ha.-  jurisdiction  of  all  mat- 
ters Of  equity  relating  to  lands  holden  of 
the  king  In  right  of  the  duchy  of  Lancaster. 

It  is  held  by  the  chancollnr  or  his  deputy, 
is  a  court  of  equity  jiiri-sdiction,  and  not  of, 
re<  <)t  d     It  is  to  be  distinguished  from  the  i 
<-ourt  of  the  county  palatine  of  Lancaster.  3  ; 
Bl.  Comm.  78. 

COURT  OP  THE  LORD  HIGH  STEWARD.) 

In  English  law.  a  court  Institutod  for  the 
trial  of  peers  indicted  for  treasou.  felony,  or 
mtaprlsion  of  either. 

This  court  can  be  held  only  during  a  re- 
regs  of  parliament,  since  the  trial  of  a  peer 
for  fithor  of  the  above  offenses  can  take 
place,  during  a  session  of  that  body,  only 
before  the  high  court  of  parliament.  It  con- 
sists of  a  lord  high  steward  (appointed,  in 
modern  times.  /<ro  hoc  l  icf  merely ).  and  as 
many  of  the  temiwral  lords  as  may  desire  to  | 
take  the  proper  oath  and  act;  and  all  the 
peers  qualified  to  sit  and  vote  in  iMtrllament 
are  to  be  summoned  at  least  twenty  days  be- 
fore the  trial.    St.  7  Wm.  III.  c.  3. 

COURT  OF  THE  LORD  HIGH  .STEWARD 
of  the  universities.  In  BngKsh  law.  A  court 

<  onstituted  for  the  trial  of  scholars  or 
privileged  persons  connected  with  the  uni- 
versity at  Oxford  or  Cambridge  who  are  in- 
dicted for  treason,  felony,  or  mayhem. 

COURT  OF  THE  MARSHALSEA.  In  Eng- 
lish law.  A  court  which  bad  Jurisdiction  of 
causes  to  which  the  domestic  servants  were 

parties. 

It  was  held  by  tbe  steward  of  the  king's 
household,  as  Judge,  and  tbe  marshal  was 


the  ministerial  officer,  and  held  pleas  of  tres- 
passes committed  within  twelve  milos  of  the 
s^^reign's  residence  (called  the  "verge  of 
the  court"),  where  one  of  the  parties  was  a 
servant  of  the  king's  household,  and  of  ail 
debts,  contracts,  and  covenants  where  both 
parties  were  servants  as  above.  Wliere  one 
of  tbe  parties  only  was  of  the  king's  house- 
hold, a  jury  of  tbe  countiT  waa  summoned; 
in  the  other  case,  the  inquest  was  compofled 
of  men  of  the  household  only.  This  conrt 
was  merged,  in  the  time  of  Charles  I.,  in 
the  palace  court,  and  abolished  by  12  &  13 
Vict  c.  101.  §  18.   See  "Palace  Court." 

COURT  OF  THE  STEWARD  AND  MAR* 
shal.    S'-e  "Court  of  the  Marslialsea." 

COURT  OF  THE  STEWARD  OF  THE 
king's  household.   In  English  law.   A  court 

which  liai!  jtuisdiction  of  all  cases  of  trea- 
son, mispritjiou  of  treason,  murder,  man- 
slaughter, bloodshed,  and  other  malicious 
strikings  whereby  blood  is  shed,  occurring 
in  or  within  the  limits  of  any  of  the  palaces 
or  houses  of  the  kiuK.  or  any  other  house 
where  the  royal  person  is  abiding. 

It  was  created  by  Bt  33  Hen.  VIII.  c  12. 
but  long  since  fell  Into  disuse.  4  Sharswood. 
Bl.  Comm.  27C.  277.  and  notes. 

COURT  OF  WARDS  AND  LIVERIES.  In 
English  law.  A  court  of  record  in  England. 

which  had  the  supervision  and  regulation  of 
inquiries  concerning  the  profits  which  arose 
to  the  crown  from  the  fruits  of  tenure,  and 
to  grant  to  heirs  the  delivery  of  their  lands 
from  the  possession  of  their  guardians. 

The  court  of  tlie  kind's  wards  was  Insti 
tuted  Ijy  St.  32  Hen.  VI 1 1,  c.  46,  to  take  the 
place  of  the  ancient  inquisitio  pott  mortem, 
and  the  jurisdiction  of  the  restoration  of 
lands  to  heirs  on  their  becoming  of  age  (liv- 
ery) was  added  by  St.  WJ,  H<  r,  VI 11.  c.  22. 
when  it  became  the  court  of  wards  and  liv- 
eries. It  was  abolished  by  St  12  Car.  II.  c. 
24. 

The  jurisdiction  extended  to  the  sui»erin- 
tendence  of  lunatics  and  idiots  in  the  king's 
custody,  granting  licenses  to  the  king's  wid- 
ows to  marry,  and  imposing  lines  for  marry- 
ing without  license.  4  Reeve.  Hist.  Enc 
Law,  259;  Crabb,  Hist.  Eng.  Law.  4G8;  1 
Steph.  Comm.  183,  192;  4  Steph.  Coram.  40: 
2  Sbarswood,  Bl.  Comm.  68,  77;  3  Shars- 
wood.  ni.  Comm.  258. 


COURTESY.    See  "Curtesy." 


COURTS  CHRISTIAN, 
courts  (ff.  r.) 


Ecclesiastical 


COURTS  OF  ASSIZE  AND  NISI  PRIUS. 

In  English  law  Courts  composed  of  two  or 
more  commissioners,  called  "judges  of  as- 
size" (or  of  aailie  and  mM  prius),  who  are 
twice  in  every  year  sent  by  the  queen's  (or 
king's)  commission  on  circuits  alt  round  the 
kingdom,  to  try.  by  a  jury  of  the  respective 
counties,  tbe  truth  of  such  matters  of  fact 
as  are  then  under  dispute  in  the  courts  of 
Westminster  Hall;  there  being,  however,  as 
to  London  and  Middlesex,  this  exception: 
That  instead  of  their  being  comprised  with- 
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in  any  circuit.  courU  of  niH  prtvt  are  held 

there  for  tin-  same  purpose.  In  and  aftor 
every  term,  before  the  chief  or  other  judge 
Of  tiie  superior  eourt.  at  wliat  are  called  the 

London  and  Westminster  pittings. 

These  judges  of  assize  came  into  use  in 
the  room  of  the  ancient  jaittoea  In  eyre 
(justiriarii  in  itinere),  who  were  regularly 
established.  If  not  first  appointed,  by  the 
I»ariiam«^nt  of  Northampton,  A.  D.  11T»;  (  22 
Hen.  II.),  with  a  delegated  power  from  the 
king's  great  court,  or  ante  retfU,  being'  look- 
ed upon  as  nipnihrrs  thereof;  thoiip;h  the 
present  justices  of  assize  and  nisi  pruta  are 
more  immediately  derived  from  St.  West- 
minster II.  (13  Kdw.  I.  c.  30),  and  consist 
principally  of  the  judges  of  the  superior 
courts  of  oonitiion  law.  being  assigned  by 
that  statute  out  of  the  king's  sworn  Jus- 
tices, associating  to  themselves  one  or  two 
discreet  knights  of  eartt  county.  By  St.  27 
EUw.  I.  c.  4  (explained  by  12  Edw.  II.  c. 
8),  assizes  and  InQuests  are  allowed  to  be 
taken  before  any  one  justlro  of  the  court  in 
which  the  pica  is  brought,  associating  with 
him  one  knight  or  other  approved  man  of 
the  county.  By  St.  14  Edw.  III.  c.  16,  in 
quests  of  niH  priva  may  be  taken  before  any 
jnstid"  of  eitbpr  bench  (though  the  plea  be 
not  depending  in  his  own  court),  or  before 
the  ^lef  baron  of  the  exchequer,  if  he  be  a 
man  of  the  law.  or.  otherwise.  l>efore  the 
justices  of  assize,  so  that  one  of  such  jus- 
tices be  a  judge  of  the  king's  bench  or 
common  pleas,  or  the  liing's  sergeant  sworn. 
And.  finally,  by  2*5  Vict.  c.  28.  all  justices 
of  assize  may.  on  their  respective  clrcuitB, 
try  causes  pending  in  the  court  of  exchequer, 
without  issuing  (as  it  had  till  then  been 
considered  necessary  to  do)  a  separate  com 
mission  from  the  exchequer  for  that  pur 
pose.  3  Steph.  Comm.  481-428  ;  8  Bl.  Comm. 
67.  68. 

COURTS  OF  CONSCIENCE.  See  "Courts 
of  Requests." 

COURTS  OF   OYER  AND  TERMINER 

and  general  gaol  delivery. 

— ~ln  English  Law.  Tribunals  for  the  ex- 
amination and  trial  of  criminals. 

They  ai*-  held  before  commissioners  se- 
lected by  the  queen,  among  whom  are  usu- 
ally two  justices  of  the  superior  courts  at 

WestmiiiFter.  twice  in  every  year  In  all  the 
counties  of  Kngland  cx.  ept  the  four  north- 
em,  where  they  art  held  once  only,  and  Mid- 
dlesex and  parts  of  other  counties,  over 
which  the  central  criminal  court  has  juris- 
diction. 

Under  the  commission  of  oyer  and  ter- 
miner, the  justices  try  indlctmentB  previ- 
ously fo>nul  at  the  same  assizes  for  treason, 
felony,  or  misdemeanors.  Under  the  com- 
ttlsrfon  of  general  gaol  delivery,  they  may 

try  and  deliver  every  prisoner  who  Is  In 
gaol  when  the  judges  arrive  at  the  circuit 
town,  whenever  or  before  whomsoever  in- 
dicted, or  for  whatsoever  crime  committed. 
These  commissions  are  joined  with  those  of 
Mrtse  and  nlH  yHas  and  the  oonuals8lo&  of 


the  peace,  flee  ''Courts  of  Assise  and  Nisi 

— yH^^erican  Law.  Courts  of  criminal 
juris<HPvln  the  state  of  FsnnaylTaiiia. 

Tli^Fare  held  at  the  same  time  with  the 
court  of  quarter  sessions,  as  a  general  rule, 
and  by  the  same  judges.  See  Purd.  Dig. 
Laws  (Stroud  A  B.  Ed.)  pp.  694,  1377. 


COURTS  OF  PRINCIPALITY  OF  WALES. 

.\  species  of  private  courts,  of  a  limited 
though  extensive  jurisdiction,  which,  upon 
the  thorough  reduction  of  that  principality, 
and  the  settling  of  its  polity  In  the  reign 
of  Henry  Vlll.,  were  erected  all  over  the 
country.  These  courts,  however,  have  been 
abolished  by  1  Wm.  IV.  c.  70:  the  prinripal- 
Ity  being  now  divided  into  two  circuits, 
which  the  judges  visit  In  the  same  manner 
as  they  do  the  circuits  in  Bnglaiwl,  for  the 
purpose  of  disposing  of  those  canase  which 
aie  ready  for  trial.  Brown. 

COURTS  OF  REQUESTS,  or  COURTS  OF 
conscience.  In  Bl^glish  law.  Courts  of  spe- 
cial jurisdiction,  constituted  by  act  of  par- 
liament In  the  city  of  TxMidon  and  other 
town.H.  for  the  recovery  of  small  debts. 

They  were  courts  not  of  record,  and  pro- 
ceeded In  a  summary  way  to  examine  upon 
oath  the  parties  and  other  witnesses,  with- 
out the  aid  of  a  jury,  and  made  such  order 
as  is  consonant  to  equity  and  good  eon- 
science. 

They  had  jurisdiction  of  causes  of  debt 
generally  to  the  amount  of  forty  shillings, 
hut  in  many  instances  to  the  amount  of  five 
iKiunds  sterling. 

The  courts  of  re(iuests  in  London  consisted 
of  two  aldermen  and  four  <omnjon  council- 
men,  and  was  formerly  a  court  of  consider- 
able importance,  hut  was  abolished,  as  well 
as  all  other  courts  of  requests,  bv  the  small 
debts  act  ( !>  &  K'  Vict.  c.  '.)',).  ami  the  order 
in  council  of  May  9.  1847.  and  their  juris- 
dlcUon  transferred  to  the  county  eonrtSL 

ThO  court  of  requests  before  the  king  In 
person  was  virtually  abolished  by  16  Car.  I. 
c.  10.  8  Staph.  Comm.  449.  and  note  (J): 
nnc  Abr.  "Coorts  in  London."  Sea  "County 

Court." 

COURTS  OF  SURVEY.  Courts  for  the 
hearing  of  appeals  by  owners  or  masters  of 
ships,  from  orders  for  the  detention  of  un- 
safe ships,  made  by  the  English  Iward  of 
trade  under  the  merchant  shipping  act  of 
1876  (section  6),  consisting  of  a  Judge  sum- 
moned by  the  registrar  from  a  list  of  wreck 
commissioners  iq.  v).  stipendiar}'  magis- 
trates, etc..  which  is  provided  for  the  pur- 
pose, and  of  two  assessors;  one  appointed 
l)y  the  board  of  trade,  and  the  other  sum- 
monsed by  the  registrar  out  of  a  list  of  per- 
sons provided  for  the  purposs  (Id.  §  71. 
Rules  of  Court  of  Survey  187S. 

COURTS  OF  THE  CINQUE  PORTS.  In 
English  law.  Courts  of  limited  local  juris- 
diction, formerly  held  before  the  mayor  aflid 
jurats  (aldermen)  of  the  Cinque  Ports. 

A  writ  of  error  lay  to  the  lord  warden  in 
his  oourt  of  Shapway,  and  tnm  this  erart  to 
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the  queen's  bench.  By  18  and  19  Vict.  c.  48. 
and  20  A  21  TIct.  c.  1.  the  Jurisdiction  and 

authority  of  the  lord  warden  of  tbe  Cinque 
Ports  and  constable  of  Dover  Castle,  In  or  in 
relation  to  the  administration  of  justice  in 
actions^  suits,  or  other  civil  proceedings,  at 
law  or  In  equity,  are  abollihed.  S  Sharswood, 
BI.  Comm.  79;  3  St«i»li.  Comm.  447,  448. 
See  "Cinque  Ports." 

COURTS  OF  THE  COUNTIES  PALATINE. 
In  English  law.  A  species  of  private  court 
which  formerly  appertained  to  the  coantlas 
palatine  of  I.,ancaster  and  Durham. 

They  wen'  local  courts,  which  had  exclu- 
sive Jurisdiction  in  law  and  equity  of  all 
caaes  arising  within  the  limits  of  the  re- 
spective counties.  The  JudRoK  who  hold  these 
rotirts  sat  by  special  commission  from  the 
owners  of  the  several  franchises,  and  under 
their  seal,  and  all  process  was  taken  in  the 
name  of  the  owner  of  the  franchise,  though 
SObspquently  to  27  Hen.  VIII.  <  21.  it  ran 
In  the  ki  ng's  name.    See  "County  Palatine." 

COURTS  OF  THE  TWO  UNIVERSITIES. 
In  English  law.  See  "Chancellors'  Courts  In 

the  Two  Universities." 

COURTS  OF  WESTMINSTER  HALL.  Tbe 
superior  courts,  hoth  of  law  and  equity,  were 

for  centuries  fixed  at  Wf'stmlnster.  an  an- 
cient palace  of  the  monarchs  of  l!]ngland. 
Formerly,  all  the  superior  courts  were  held 
before  the  king's  eapltkl  justiciary  of  Eng- 
land, in  the  aula  regis,  or  such  of  his  palaces 
v.h»-r('in  his  royal  porsnn  resided,  and  re 
moved  with  his  household  from  one  end  of 
tbe  kingdom  to  another.  This  was  found  to 
orcapion  great  Inconvenience  to  the  suit- 
ors, to  remedy  which  it  wa.s  made  an  arti- 
cle of  the  great  charter  of  liberties,  hoth  of 
King  John  and  King  Henry  III.,  that  "com-i 
mon  pleas  should  no  longer  follow  the  king's 
court,  hut  be  held  in  some  certain  place."  in  ' 
consequence  of  which  they  have  ever  since 
been  held  ( a  few  necessary  removals  in 
times  of  tbe  plague  excepted)  in  the  palace 
of  Westminster  only.  The  courts  of  equity 
al!=o  sit  at  Westminster,  nominally,  during 
term  time,  although,  actually,  only  during 
tbe  first  day  of  term,  for  they  generally 
sit  in  courts  provided  for  the  purpose  in, 
or  in  the  neighborhood  of,  Lincoln's  Inn. 
Brown. 

COUSIN.  The  son  or  daughter  of  the 
brother  or  sister  of  one's  father  or  mother. 

The  issue,  respectively,  of  two  brothers  or 
two  sisters,  or  of  a  brother  and  a  sister. 

Those  who  descend  from  tbe  brotber  or 
sister  of  the  father  of  the  person  spoken  Of 
are  called  "paternal  cousins."  "Maternal 
oonalns'*  are  those  wbo  are  descended  from 
the  brothers  or  sisters  of  the  mother.  See 
2  Brown,  Ch.  125;  1  Sim.  A  S.  301;  3  Russ. 
140:  9  Sim.  S86.  467. 

COUSINAGE.  See  "Coolnage.'* 

CO U STUM  (Fr.)    Custom;  duty;  toll.  1 

Sharswood,  BI.  Comm.  314. 

COUSTUMIER  (Fr.)  A  collection  of  cus- 
toms and  nsagm  In  tbe  old  Norman  law. 


COUTHUTLAUGH.  He  that  willingly  re- 
ceives an  outlaw,  and  cherishes  or  conceals 

him.  In  ancient  times  he  was  subject  to  the 
same  punishment  as  the  outlaw.  Blount. 

COVENANT  iLat.  nnncnire,  to  come  to- 
gether: convent  in,  a  coming  togetber).  It 
Is  equivalent  to  the  factum  cmventum  of  tbe 
civil  law. 

 In  Contracts.    An  agreement  between 

two  or  more  persons,  entered  into  by  deed, 
wherebjp  one  of  tbe  parties  promises  tbe  per> 
formance  or  nonperformance  of  certain  acts, 
or  that  a  given  state  of  things  does  or  shall, 
or  does  not  or  shall  not,  t  xist.  It  differs 
from  an  express  anHum^sit  in  that  it  must  be 
hy  deed. 

Covenants  are  classified  on  several  lines  of 
division,  the  principal  ones  being: 
Affirmative  or  negative. 

(1)  Affirmative  coTonants  ara  tbose  in 
which  tbe  covenantor  declares  that  some- 
thing has  been  already  done,  or  shall  be 
done  in  the  future.  Such  covenants  do  not 
operate  to  deprive  covenantees  Of  rights  en* 
Joyed  Independently  of  tbe  coTenants.  Dyer, 
19b;  1  Leon.  251. 

(2)  Negative  covenants  are  those  in  which 
the  party  obligates  himself  not  to  do  or  per- 
form some  act.  Covrts  are  nnwilling  to  eon* 
strue  a  negative  covenant  a  condition  preced- 
ent, inasmuch  as  it  cannot  be  said  to  be 
performed  till  a  breach  becomes  impossible. 
2  Wm.  Saund.  156;  1  Mod.  64;  2  Keb.  674;  1 
Sid.  87. 

Inherent  or  collateral. 

(3)  Inherent  covenants  are  those  which 
relate  directly  to  the  land  itself,  or  matter 
granted.  Shep.  Touch.  161.  Oistlngttisbed 
from  collateral  covenants. 

If  real,  tbqr  run  wltb  tbe  land.  Piatt, 
Cov.  66. 

(4>  Collateral  covenants  are  those  which 

are  entered  into  in  connection  with  the  grant 
of  something,  but  which  do  not  ndate  im- 
mediately to  the  thing  granted ;  as.  to  pay  a 
sum  of  money  in  gross,  that  the  lessor  shall 
dlstriln  for  rant  on  some  other  land  than 
that  which  is  demised,  to  build  a  house  on 
the  land  of  some  third  person,  or  the  like. 
Piatt.  Cov.  69;  Shep.  Touch.  161;  4  Burrows. 
2439;  3  Term  R.  393;  2  J.  B.  Moore.  164;  5 
Bam.  ft  Aid.  7;  2  Wlla  27;  1  Ves.  Jr.  56. 
Dependent,  concurrent,  and  independent. 

(5)  Dependent  covenants  are  those  in 
which  the  obligation  to  perform  one  is  made 
to  depend  upon  the  performance  of  the  oth- 
er. Covenants  may  be  so  connected  that  the 
right  to  insist  upon  tbe  performance  of  one 
of  them  depends  upon  a  prior  performance 
on  the  part  of  the  party  seeking  enforce- 
ment. Piatt.  Cov.  71;  2  Selw.  N.  P.  443; 
Steph.  N.  P.  1071;  1  C  B.  (N.  S.)  646;  6 
row.  (N.  Y.)  SM:  2  Jobna  (N.  T.)  209:  2 
Watts  A  S.  (Pa.)  227:  8  Serg.  ft  R.  (Pa.) 
2G8:  4  Conn.  3;  24  Conn.  624;  11  Vt.  549;  17 
Me.  232;  .3  -Vrk.  581;  1  Blackt.  (Ind.)  175? 
6  Ala.  60;  3  Ala.  (N.  S.)  330. 

(6)  Concurrent  covenants  are  those  which 
are  to  he  performed  at  the  same  time.  When 
one  party  is  ready  and  offers  to  perform  his 
part  and  tbe  other  refuses  or  neglects  to 
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perform  hfs.  he  who  la  ready  and  offers  has 

fulflllpfl  his  rngaKenif'nt,  and  may  maintain 
an  action  for  tlie  dt'faull  of  the  other,  tliough 
It  is  not  certain  that  either  is  obliged  to  do 
the  flrat  act.  Piatt.  Gov,  71;  2  Selw.  N.  P. 
443;  Doug.  698;  18  Eng.  Law  &  Rq.  81;  4 
Wash.  C.  C.  (U.  S.)  714;  Ifi  Mo.  4on. 

(7)  Independent  covenants  are  those  the 
necessity  of  whose  performance  Is  deter- 
niiiiPd  entirely  by  the  reqiiirrments  of  the 
covenant  itself,  without  regard  to  other 
covenants  between  the  parties  relative  to  the 
same  subject-matter  or  transactions  or  aeries 
of  transactions. 

Covenants  arf^  generally  eonstnifd  to  be 
independent  (Piatt,  Cov.  71;  2  Johns.  [N. 
T.l  145:  10  Johns.  tN.  T.I  204  ;  21  Pick. 
(Mass.l  438;  1  Ld.  Rnym.  Kfin;  3  Bing.  |  N.  ' 
S.]  355);  unless  the  undertaking  on  one  side 
Is  In  terms  a  condition  to  the  stipulation  of 
the  other,  and  then  only  consistently  with 
the  intention  of  the  parties  (8  Maule  ft  S. 
308;  10  Ea:f  L'^t",  r»30);  or  unless  depend- 
ency results  from  the  nature  of  thf  acts  to 
be  done,  and  the  order  in  which  >  must 
necessarliy  pre<  ede  and  follow  each  other  in 
the  progress  of  performance  (Wllles,  496) ;  or 
uiil'  ss  tin-  nonp'^rformanee  on  one  side  goes 
to  the  entire  substance  of  the  contract,  and 
to  the  whole  consideration  (1  Seld.  CN.  T.] 
247).  If  onre  independent,  th«7  remain  so. 
ID  Barb.  (N.  Y. )  416. 

Executed  or  executory. 

(9)  Sxecuted  covenants  are  those  which 
relate  to  acts  already  performed.  Shep. 
Touch,  ir.l. 

(9)  Executory  covenants  are  those  whose 
performance  la  to  be  future.  8h«p>  Touch. 
161. 

Bxprees  or  implied. 

(10)  Express  covenants  are  those  which 
are  created  by  the  express  words  of  the  par^ 
ties  to  the  deed  declaratory  of  their  Inten- 
tion I'latt,  Cov.  2T^.  The  formal  word 
"covenant"  is  not  indispensably  requisite  for 
the  creation  of  an  express  covenant.  2  Mod. 
268;  3  Keb.  848;  1  Leon.  324;  l  Bing.  433; 
8  J.  B.  Moore.  546;  12  East.  182,  note;  16 
East.  352:  1  Bibb  (Ky.)  379;  2  Bibb  (Kv.) 
614;  3  Johns.  (N.  Y. »  44:  Cow.  (N.  Y.) 
170;  4  Conn.  508;  1  Har.  (Del.)  233.  The 
words  "I  oblige."  "I  agree"  (1  Ves.  Jr.  516; 

2  Mod.  ".'♦;•;).  "I  bind  myself"  (Hardr.  178: 

3  l.eon  11!'].  have  been  held  to  he  words  of 
covenant,  as  are  the  words  of  a  bond  (1 
Chanc.  C^.  194).  Any  words  showing  the 
Intent  of  the  parties  to  do  or  not  to  do  a  cer- 
tain thing  raise  an  express  coveaant  (13  N. 
H.  513);  but  words  importing  merely  an  or- 
der or  direction  that  other  persona  should 
pay  a  snm  of  money  are  not  a  covenant  (6 
J.  R.  Moore.  202.  note  fa  I  ). 

(11)  Implied  covenants  are  those  which 
arise  by  intendment  and  construction  of  law 
from  the  iipe  of  certain  words  in  some  kinds 
of  <ontraits.  Mai  .\l)r.  "Covenant"  (B); 
Rawle.  Cov.  3»^4;  1  C.  H.  4o2.  Thus.  In  a 
conveyance  of  lands  in  fee,  the  words 
"grant,  bargain,  and  sell"  Imply  certain  cov- 
enants (see  4  Kent,  Comm.  473),  and  the 
word  "give"  implies  a  covenant  of  warranty 
during  the  life  of  the  feoffor  (10  Cuah. 


THass.)  134:  4  Gray  fMass.]  468;  2  Caines 

[N.  Y.j  193;  9  N.  ri.  222;  7  Ohio.  pt.  2.  p. 
*i3);  and  in  a  lease  the  use  of  the  words 
"grant  and  demise"  (Co.  Litt.  384;  4  Wend. 
(N.  Y.l  502;  8  Cow.  [N.  Y.l  36).  "grant" 
(Freem.  Ch.  367;  Cro.  Eliz.  214;  4  Taunt. 
^m■.  1  Per.  &  D.  360).  "demise"  (4  (?oke. 
80:  10  Mod.  162;  Hob.  12;  9  N.  H.  222;  15 
N.  Y.  827).  "demlsement"  (1  Show.  79;  1 
Salk.  137).  raises  an  implied  covenant  on 
the  part  of  the  les.sor,  as  do  "yielding  and 
paying"  (9  Vt.  1.^>1)  on  the  part  of  the  les- 
see. In  regard  to  the  covenants  arising  to 
each  grantee  by  implication  on  sale  of  an 
estate  with  conditions.  In  parcels  tO  several 
grantees,  see  23  Barb.  (N.  Y.)  l.">3. 
Obligatory  or  declaratory. 

( 12)  Obligatory  covenants  are  those  which 
are  binding  on  the  party  himself.  1  Sid.  27; 
1  Keb.  337. 

( 13)  Declaratory  covenants  are  those  which 
serve  to  limit  or  direct  usee.  1  81d.  27;  1 

Hob.  224. 

I'rinc  ii»al  or  au.\iliary. 

M4l  Principal  covenants  an  iim  c  whicli 
relate  directly  to  the  principal  matter  of  the 
contract  entered  Into  between  the  parties. 
They  are  distinguished  from  auxiliary. 

(15)  Auxiliary  covenants  are  those  which 
do  not  relate  directly  to  the  principal  mat- 
ter of  contract  between  the  parties,  but  to 
something  connected  with  It.  Those  the 
scope  of  whose  operation  Is  in  aid  or  s\ip- 
port  of  the  principal  t!ovenant.  If  the  prin- 
cipal covenant  is  void,  the  auxiliary  is  dis- 
charged. Anstr.  256:  Prec.  Chanc.  475. 

Transitive  or  Intransitive. 

(16)  Transitive  covenants  are  those  per- 
sonal covenants  the  duty  of  performing 
which  passes  over  to  the  representatives  of 
the  covenantor. 

(17)  Intransitive  covenants  are  those  the 
duty  of  performing  which  is  limited  to  the 
covenantee  himself,  and  does  not  pass  over 
to  his  representative. 

(IS)  Disjumtivc  or  alternative  co.venants 
are  those  which  are  for  the  performance  of 
one  or  more  of  several  things,  at  the  election 
of  the  covenantor  or  covenantee,  as  the  case 
may  be.    Piatt.  Cov.  21;  1  Duer  (N.  Y.)  209. 

(19)  Covenants  in  deeds  are  exprsBB  cove- 
nants. 

( 20 )  Covenants  in  gross  are  such  as  do  not 
run  with  the  land. 

(21)  Covenants  in  law  are  implied  cove- 
nants. 

(22)  Illegal  covenants  are  those  which  are 
expressly  or  Impliedly  forbidden  by  law.  Cov^ 
nants  are  absolutely  vdd  whwi  entered  Into 
In  violation  of  the  express  provisions  of 
statutes  (5  Har.  A  J.  [Md.]  193;  5  N.  H.  96; 
6  N.  H.  225;  1  Hin.  [  Pa.  |  IIS;  6  Bin.  [Pa.] 
321;  4  Serg.  &  R.  [Pa.]  159;  4  Halst  [N.  J.] 
252).  or  If  they  are  of  an  immoral  nature 
(3  Burrows,  1568;  1  Esp.  13;  1  Bos  &  P. 
340;  3  T.  B.  Mon.  [Ky.]  35).  against  public 
policy  (4  Mass.  370;  5  Mass.  385;  7  Me. 
113;  6  Halst.  [N.  J.]  87;  8  Day  [Conn.] 
145:  7  Watts  [Pa.1  162:  6  Watts  Ik  8.  fVm.} 

315;  6  Miss.  "769;  2  McLean  [U.  S.l  464;  4 
Wash.  C.  C.  [U.  8.J  297;  11  Wheat  [U. 
8.]  268).  In  luneral  refltralnt  of  trade  (21 
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Wend.  [N.  Y.]  166;  7  Cow.  [N.  Y.]  307;  6 
Pick.  [Maa0.1  206;  19  Plelt.  tMuB-]  61).  or 

fraudulent  between  the  parties  (4  Serg.  & 
R.  fPa.]  483;  7  Watts  &  S.  [Pa.]  Ill;  5 
Mass.  16),  or  third  persons  (3  Dav  [Conn.] 
4S0;  14  Serg.  A  R.  [Pa.]  214;  3  Caines  [N. 
Y.l  213:  2  Johns.  [N.  Y.l  286;  12  Johns.  [N. 
v.]  3Mf,;  ir.  Pick.  [.Mass. I  49). 

Covenants  are  also  claasified  generally  inj 
the  same  manner  aa  almple  oontraets.  See 
"Contract."  ' 

 In  Practice.   A  form  of  action  which 

lios  to  n  .  over  damages  for  breat  h  of  a  con- 
tract under  seal.  It  is  one  of  the  brevia 
formtUa  of  the  register,  Is  sometimes  a  con- 
current remedy  with  debt,  though  never 
with  assumpsit,  and  is  the  only  proper  rem- 
edy where  the  damages  are  unliquidated  In 
nature,  and  the  contract  is  under  seal. 
Pttth.  Nat  Brar.  340;  Chit  Fl.  112.  113; 
Steph.  N.  P.  1052. 

COVENANT  AGAINST  INCUMBRANCES. 
One  which  has  for  its  object  security  against 
those  rights  to.  or  interests  in,  the  land 

granted  whirh  may  subsist  in  third  persons 
to  the  diminution  of  the  value  of  the  estate, 
though  conslstentljr  with  the  passing  of  the 
fee  by  the  depd  of  conveyance.  For  what 
constitutes  an  incumhrance,  see  "Incum- 
i>raace." 

COVENANT  COLLATERAL.  A  covenant 
which  is  conversant  about  some  collateral 
thing  that  doth  nothing  at  all,  or  not  so 
immediately  concern  the  thing  granted;  as 
to  pay  a  sum  of  money  in  gross,  etc.  Shep. 
Touch.  101. 

COVENANT    FOR    FURTHER  A88UR* 

ance.  One  by  which  the  coTeiiantor  under- 
takes to  do  such  reasonable  acts  in  addition 
to  those  already  performed  as  may  be  neces- 
sary for  the  completion  of  the  transfer  made, 
or  Intended  to  be  made,  at  the  requirement 
of  the  covenantee.  It  relates  both  to  the 
title  of  the  vendor  and  to  the  instrument  of  j 
conveyance  to  the  vendee,  and  operates  as 
well  to  secure  the  performance  of  all  acts  ! 
for  supplying  any  defect  in  the  former,  as  to 
reni<n-e  all  object ion.s  to  the  sufficiency  and 
security  of  the  latter.   Piatt,  Gov.  341. 

COVENANT  FOR  QUIET  ENJOYMENT. 
An  assurance  against  the  consequences  of 
a  defective  title,  and  of  any  disturbances 
thereupon.  Platt«  Gov.  312.  By  It,  when 
ffenenA  In  its  terms,  the  covenantor  stipu- 
lates at  all  events  (11  East.  ^42;  1  Mod. 
101)  to  indemnify  the  covenantee  against  all 
acts  committed  by  virtue  of  a  paramount 
title  (Piatt.  Gov.  313:  1  Lev.  83;  8  Lev.  305; 
Hob.  34;  4  Coke.  80b;  Cro.  Car.  5;  3  Term 
R.  584;  6  Term  R.  66;  3  Duer  [N.  Y.]  464; 
2  Jones  (N.  C]  203;  Bush.  IN.  C.j  384;  3 
N.  J.  260),  not  Including  the  acts  of  a  moh 
(19  Miss.  87;  2  Strobh.  [S.  C]  366),  nor  a 
mere  trespass  by  the  lessor  (10  N.  Y.  161). 
It  most  generally  occurs  in  leases. 

COVENANT  IN  DEED  (CftUed.  also,  "cove- 
nant in  fact."  French,  covenant  en  fait,  and 
**covenant   expressed").   A    covenant  ex- 


pressed in  words,  or  inserted  in  a  deed  in 
spedfle  terms.  Termes  de  la  Ley;  Shep. 

Touch.  IfiO.  There  is  no  set  form  of  words 
neces.sary  to  constitute  a  covenant.  The 
usual  form  Is  that  the  covenantor,  "for  him- 
self, bis  heirs,  executors,  and  administra- 
tors, covenants,  promises,  and  agrees  to  and 
with  (the  covenantee),  his  heirs,  executors, 
administrators,  and  assigns,  that,"  etc.  1 
Archb.  N.  P.  250:  U.  S.  Dig.  •XJovenant" 
The  formal  word  "covenant"  itself  Is  not 
absolutely  essential  for  this  purpose.  Bou- 
vier,  voc.  "Covenant."  pi.  10,  and  caseS  there 
cited;    Hilliard.  Heal  Prop.  364. 

COVENANT  INHERENT.  A  covenant 
which  is  conversant  about  the  land,  and  knit 
to  the  estate  in  the  land;  as  that  the  thing 
demised  shall  be  quietly  enjoyed,  shall  be 
kept  in  reparation,  flliall  not  be  aliened,  etc. 
Shep.  Touch.  161. 

COVENANT  NOT  TO  SUE.  One  entered 
into  by  a  party  who  has  a  cause  of  action 
at  the  time  of  making  it,  by  which  be  agrees 
not  to  sue  the  party  liable  to  such  action. 

A  perpetual  covenant  not  to  sue  Is  one  by 
which  the  covenantor  agrees  not  to  sue  the 
covenantee  at  any  lime.  Such  a  covenant 
operates  as  a  release  to  the  covenantee,  and 
may  be  pleaded  as  such.  Cro.  Bliz.  623;  1 
Term  R,  446;  8  Term  R.  486;  2  Salk.  375;  3 
Salk.  298;  12  Mod.  415;  7  Mass.  153;  16 
Mass.  24;  17  Mass.  623;  3  Ind.  473.  And 
see  11  Serg.  4b  R.  (Pa.)  149. 

A  limited  covenant  not  to  sue,  by  which 
the  covenantor  agrees  not  to  sue  for  a  lim- 
ited time,  does  not  operate  a  release;  and 
a  breach  must  be  taken  advantage  of  by  ac- 
tion. Carth.  OS;  1  Show.  46:  2  Salk.  578: 
6  Wend.  (N.  Y.)  471;  F)  Cal.  501.  See  29 
Ala.  (N.  S.)  322,  as  to  requisite  considerar 
tion. 

COVENANT  OF  RIGHT  TO  CONVEY.  An 

assurance  by  the  covenantor  that  the  g^rantor 
has  sufficient  capacity  and  title  to  convey 
the  estate  which  he  by  Ills  deed  undertakes 

to  convey. 

COVENANT  OF  SEISIN.  An  assurance  to 
the  grantee  that  the  grantor  has  the  very 

estate,  both  in  quantity  and  quality,  which 
he  professes  to  convey.  Piatt,  Gov.  306.  It 
has  given  place  in  Engliih  eoBveyanclng  to 
the  covenant  o(  right  to  convey,  but  is  in 
use  in  several  states  of  the  United  States. 
2  Washh.  Real  Prop.  048. 

COVENANT  OF  WARRANTY.  An  assur- 
ance by  the  grantor  of  an  estate  that  the 
grantee  shall  en|oy  the  same  without  inter- 
ruption by  virtue  of  paramount  title.  2 
Jones  (N.  C.)  203;  3  Duer  (N.  Y.)  464. 

It  is  not  In  use  in  English  conveyances, 
but  is  in  general  use  in  the  United  States 
(2  Washb.  Real  Prop.  659),  and  In  several 
states  Is  the  only  covenant  In  general  use 
(Rawle.  Gov.  203,  note;  4  Ga.  593;  8  Grat. 
[Va.]  368:  OAIa.  00). 

COVENANT  REAL.   A  covenant  in  a  deed 

binding  the  heirs  of  the  covenantor,  and 
passing  to  assignees,  or  to  the  purchaser.  2 


Digitized  by  Google 


COVENANT  RUNNING  WITH  LAND  (228) 


COVENTRY  ACT 


BL  Oomm.  S04;  4  Kent,  Oomm.  471,  472.  A 

covenant  wMfh  so  runs  with  the  land  that 
he  that  hath  the  one  hath  or  is  subject  to  the 
other.  Shep.  Touch.  161.  It  is  thus  distin- 
guiahed  from  a  personal  coTenant,  which  af- 
fects only  the  coTflsnaator,  and  tbe  assets  In 
the  hands  of  his  ftpresentativ^s  aftor  his 
death.  4  Kent,  Oomm.  470.  The  covenants 
ia  a  deed  that  the  grantor  is  lawfully  seised, 
and  has  pood  rfE^ht  to  convoy,  and  that  thp 
land  is  free  from  in(  uniltraiK  c,  are  personal 
OOTOnants,  not  running  with  the  land;  the 
covenant  for  quiet  enjoyment,  and  the  cove- 
nant of  warranty,  are  in  the  nature  of  real 
covenants.  Id.  471.  But  see  Id. '472,  and 
notes;  1  Sumn.  (U.  S.)  263. 

In  the  old  books,  a  covenant  real  is  also 
defined  to  bo  a  covenant  by  which  a  man 
binds  himself  to  j;>ass  a  thing  real,  as  lands 
or  tmementa.  Tennes  .de  la  Ley;  8  Bl. 
Gomm.  166. 

COVENANT  RUNNING  WITH  LAND.  A 
covenant  which  goes  with  the  laud  (con- 
veyed by  the  deed  in  which  It  Is  expressed), 
as  being  annexed  to  the  estate,  and  which 
cannot  be  separated  from  the  land,  and  trans- 
ferred without  It  4  Kent  Comm.  472,  note. 
A  covenant  is  said  to  run  with  the  land 
when  not  only  the  original  i)artie8  to  the 
deed  of  coayayance.  or  their  representatives, 
bnt  each  successive  owner  of  the  land,  will 
be  entitled  to  its  benefit,  or  be  liable,  as  the 
case  may  be,  to  its  obligation.  1  Stcph. 
Comm.  455,  and  note  (r);  Burton,  Real 
Prop.  157.  Or.  in  other  words.  It  Is  so  called 
when  either  the  liability  to  perform  it,  or 
the  right  to  take  advantage  of  it,  passe.s  to 
the  assignee  of  the  land.  1  Smith.  Lead. 
Caa  27,  note;  5  Coke,  16a:  4  Kent.  Comm. 
470-478.  See  17  Wend.  (N.  Y.)  136;  U.  S. 
DlS.  "Corenant" 

A  covenant  to  pay  rent  to  produce  title 
deeds,  or  for  renewal,  are  covenants  which 
run  with  the  land.  All  covenants  concern- 
ing title  run  with  the  land,  with  the  excep- 
tion of  fhoaa  that  ara  tookan.  If  at  all,  be* 
tore  tha  laad  paasea.  4  Kmt,  Comm.  478. 


COVENANT  TO  CONVEY.  A  covenant  by 
which  the  covenantor  undertakes  to  convey 
to  the  covenantee  tbe  estate  described  In 
the  covenant  under  certain  circumstances. 

This  form  of  conditional  alienation  of 
lands  is  in  frequent  use  in  several  of  the 
United  States.  14  Pa.  St.  308;  19  Barb.  (N. 
T.)  639;  4  Md.  498;  11  111.  194;  19  Ohio,  847. 
Substantially  the  same  effect  Is  secured  as 

by  a  convryaiice  and  a  mnrtt^ape  hack  for 
the  purchase  money,  with  the  important  dif- 
ferenee.  howeyer,  that  tbe  title  of  course  re- 
mains  in  the  covenantor  till  be  actually  exe- 
cutes the  conveyance. 

The  remedy  for  breach  may  be  by  action 
on  the  covenant  f29  Pa.  St.  2*'  } ).  Vnit  the  bet- 
ter remedy  Is  said  to  be  in  equity  for  spe- 
cUlc  performance  (1  Grant  Caa.  rPft<1  880). 

It  is  satisfied  onlv  bv  a  perfect  conveyance 
Of  the  kind  bargained  for  (19  Barb.  [N.  T.] 
689) ;  otherwlae  where  an  Imperfeet  oonvey- 
anee  baa  been  accepted  (4  Md.  488). 


COVENANT  TO   STAND   SEISED  TO 

usee.  A  covenant  by  means  of  which,  under 
the  statute  of  uses,  a  conveyance  of  an  es- 
tate may  be  effected.  Burton,  Real  Propu  fi 
186.  145. 

Such  a  corenant  cannot  fumldi  tbe  ground 

for  an  action  of  covenant  broken,  and  in 
this  respect  resembles  the  ancient  real  cove- 
nants. 

The  consideration  for  suj-h  a  covenant 
must  l)e  relationship  either  by  blood  or 
marriage.  2  Washi).  Real  Propi.  189.  180. 
See  2  Seld.  (  N.  Y.)  .342. 

As  a  mode  of  conveyance  it  has  fallen 
into  disuse;  though  the  doctrine  is  often  re- 
sorted to  by  courts  in  order  to  give  effect 
to  the  Intention  of  the  parties  who  have 
'  undertaken  to  convey  lands  by  deeds  which 
are  insufflcient  for  the  purpose,  under  the 
rules  required  In  other  forms  of  <nnvey- 
ance.  2  Washh.  Real  Prop.  IB.'),  ir.tl;  2 
Sanders,  U.ses.  "[t.  S3;  4  Mass.  llir,;  IS  Pit  k. 
(Mass.)  397;  22  Pick.  (Mass.)  376;  5  Me. 
232;  11  Johna  (N.  Y.)  851;  20  Johns.  (N. 
Y.)  85;  5  Yerg.  (Tenn.)  849. 

COVENANTEE.  One  in  whose  favor  a 
coyenaat  la  made. 

COVENANTOR.  One  who  becomea  bound 
to  perform  a  coyenaat 

COVENANTS  APPURTENANT.  Those 
which  run  with  the  land. 

COVENANTS  FOR  TITLE.  Those  in  aid 
of  the  title  to  property,  usually  land,  con- 
veyed or  sold.  They  are  **coyenant  of  sei- 
sin." "covenant  against  incumbranrps,*' 
"covenant  for  further  assurance,"  "covenant 
for  quiet  enjoyment,"  "covenant  of  wai^ 
ranty,"  and  "covenant  of  right  to  convey** 
(q.  V.) 

COVENANTS  PERFORMED.  In  pb  a  lini;. 
A  plea  to  an  action  of  covenant,  allowed  in 
the  state  of  Pennsylvania,  whereby  the  de- 
fendant, upon  Infermal  notice  to  the  plain- 
tiff, may  give  anything  in  evidence  which  he 
mlRht  have  pleaded.  4  Dall.  (Pa.)  439;  8 
Yeates  (Pa.)  IVti  16  Serg.  *  R.  (Pa.)  lOB. 
And  this  evidence,  it  peem??.  may  be  given 
in  the  circuit  court  without  notice,  unless 
called  for.  8  Wash.  G.  C.  (U.  8.)  468. 

COVENTION  IN  UNUM.    The  aarreemrat 

between  the  two  parties  to  a  contract  upon 
the  sense  of  the  contract  proposed.  It  is 
an  essential  part  of  the  contract,  following 
the  pollicitation  or  proposal  emanating  from 
the  one.  and  followed  by  the  consension  or 
agreement  of  the  other.  If  the  .^^ernnd  p.-irty 
does  not  assent  to  the  proposal  In  the  sense 
In  which  It  ia  made,  he  la  not  bound  by  his 
int  unleia  his  mistake  la  unreaionable. 


COVENTRY  ACT.  The  common  name  for 
St.  22  &  23  Car.  II.  c.  1.  against  maiming  by 
lying  in  wait,  it  having  been  enacted  in 
consequence  of  an  assault  on  Sir  John  Cov- 
entry in  the  street,  and  slitting  his  noae,  in 
revence,  aa  waa  auppoaad,  for  some  otaw«- 
loua  worda  ottered  hf  him  in  parliament. 
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COVKRT.  OoT»r«d;  protected;  sheltered. 

A  pound  covert  is  one  that  Is  cIobc  or  cov- 
ered over,  as  distinguished  from  pound 
overt,  which  is  open  overhead.  Go.  Utt. 
47b:  3  Bl.  Comm.  12.  A  feme  covert  is  so 
called,  as  l)eing  under  the  wing,  protection, 
or  cover  of  her  husband.    1  Bl.  Comm.  442. 

In  the  colony  laws  of  New  Plymouth,  chil- 
4nii  are  said  to  be  "«]id«r  tte  oovert"  of 
thatr  parenta. 

COVERT  BARON.  A  wife.  So  <  alN  tl  from 
being  under  the  protection  of  her  husband, 
baron,  or  lord. 

COVERTURE.  The  condition  or  state  of 
a  married  woman. 

During  coverture,  the  civil  existence  of  the 
wlf»  la, 'for  manr  vatpoma,  merged  Im  fbat 
of  her  bortNoid.  Sea  "Abatameiit:"  Tu^ 

ties." 

COVIN.  A  secret  contrivance  between  two 
or  BM>re  persons  to  defrand  and  prejudice 
another  of  hl8  rights.  Co.  Litt.  357b: 
Comyn.  Dig.  "Covin"  (A) ;  1  Viner,  Abr.  473. 
8aa  'XtoUnaloa:''  Tnnd." 

COWARDICE.  Pusillanimity;  fear;  mis- 
behavior through  fear  in  relaUon  to  some 
duty  to  be  performed  before  an  enemy, 
O'Brien.  CourtMartial,  142. 

B7  both  the  army  and  navy  regulations  of 
the  TTofted  States  this  Is  an  offense  punish- 
able in  officers  or  privates  with  death,  or 
such  other  punishment  as  may  be  inflicted 
bgr  a  eonrt-martial.  l  Story.  U.  S.  Lam,  7tl; 
Act  Ooog.  April  10, 1806,  art  52. 

CRANAGE,  A  toll  paid  for  drawing  mer- 
chandise out  of  vessels  to  the  wharf.  So 
callad  because  the  Instrument  used  for  the 
is  caUed  a  "crane."  8  Coke,  46. 


CRASSA.  Gross,  ('rnssn  nrtjlUjrntin .  gross 
negligence;   vrii»m   iynoranlia,  gross  igno- 


CRASTINUM,  or  CRAStINO  (Lat.  tomor- 
row). On  the  day  after.  The  return  day  of 
writs  is  made  the  second  day  of  the  term; 
the  first  day  being  some  saint's  day,  which 
gives  its  name  to  the  term.  In  the  law 
Latin,  erttttino  (the  morniiig;  the  day  after) 
would  then  denote  the  retam  dagr.  i  RseVQ, 
HlFt.  Eng.  I^w.  56,  57. 

CRATES.  An  iron  gate  before  a  prison.  1 
▼ent.  804. 

CRAVE.   To  ask;  to  demand. 

This  word  Is  frequently  used  in  pleading; 
aa,  to  crave  oyer  of  a  bond  on  which  the 
•nit  In  bnra^t;  aild  In  the  settlement  of 

acroTint.'?  the  arcountant  f^eneral  craves  a 
credit  or  an  allowance.  1  Chit  Prac.  520. 
See  "Oyer." 

CRAVEN,  CRAVBNT,  or  CRAY  ANT  (from 

Saxon  rrafau.  to  c  rave,  hr- ;  or  implore). 
In  old  English  law.  A  wonl  of  obloquy  and 
diagrare.  in  the  ancient  trial  by  battel,  on 
the  uttering  of  which  l>y  t-itlxT  ehampion, 
was  considered  as  yielding  the  victory  to 

and  was  eondemned.  as  a 


recreant,  nmittere  Wberam  legem,  to  lose  his 

frank  law.  that  is,  to  become  infamous,  and 
not  to  be  accounted  a  free  and  lawful  man, 
Uber  et  legali*  homo,  bring  supposed  by  the 
court  to  be  proved  forsworn,  and  therefore 
never  to  be  put  on  a  jury  or  admitted  as  a 
witness  in  any  cau.se.  ?,  Dl.  Comm.  ;>40;  4 
Bl.  Comm.  348;  4  Steph.  Comm.  41&.  Called 
verfmm  recreanti*ae,  the  word  of  recreancy. 
Fleta.  lib.  1.  c.  38,  §  18.  The  word  is  still 
popularly  used  in  the  same  dishonorable 
sense.  See  "Battel;"  'XHuunplon;"  "Recre- 
ant" 

CREAMER.  A  fori'ie:ii  meri  hant;  l)ut  f^cn- 
erally  taken  for  one  who  has  a  stall  in  a 
fair  or  market  Blonnt 

CREAM  U  8.  We  create.  One  of  the  words 

by  which  a  corporation  in  England  was  for- 
merly created  by  the  king.    1  Bl.  Comm.  473. 

CREANCE  (Law  Fr.  from  oreier,  to  be- 
lieve). Belief;  persnaslon;  trust;  credit; 

faith.    I^w  Fr.  Diet. 
A  claim;  a  debt.    1  Bouv.  Inst,  note  1040. 

CREANCER,  or  CREANSOR.  One  who 
trusts  or  gives  credit;  a  creditor.  Old  Nat 
Brev.  66;  Brttt  eo.  18,  78. 

CREDENTIALS.  Papers  wUch  give  a  ttQo  ^ 
or  claim  to  confidence. 
——In   Ititernatlonal   Law.  The  instm- 

ment.s  which  authorize  and  establish  a  pub- 
lic minister  in  his  character  with  the 
state  or  prinoe  to  whom  fhey  are  addresasd. 
If  the  state  or  prince  receive  the  minister, 
he  can  be  received  only  in  the  quality  at- 
tributed to  him  in  his  credentials.  They  are. 
as  it  were,  his  letter  of  attorney,  his  man- 
date patent,  mandaiuin  manifutmaL  Vattel, 
Ut.  4.  c  6,  i  76. 

CREDIBILITY.  In  a  witness.  Worthiness 
of  belief,  as  distinguished  from  competency 
or  capacity  to  tertlfy. 

CREDIBLE  WITNESS.    One  who,  being 
(ompetent  to  give  evidence,  is  worthy  of 
belief.   5  Blaaa.  219:  17  Pick.  (Mass.)  154;  , 
8  Curt  Boe.  886. 

CREDIT. 

( 1 )  The  ability  to  borrow,  on  the  opinion 
conceived  by  the  lender  that  he  will  be  re- 
paid. 

(2)  A  debt  due  in  consetinence  of  a  CQQ-. 
tract  of  hire  or  borrowing  of  money. 

(8)  The  time  allowed  by  the  creditor  for 
the  payment  of  goods  sold  by  him  to  the. 

debtor. 

*  })  That  which  is  due  lo  a  merchant  as 
distinguished  from  "debit"  that  which 
due  by  him.  ' 

(."I  That  influence  connected  with  certali^ 
social  positions.    20  TouUier.  Dr.  Civ.  not 
19.  .•  .•^^.■"i" 

CREDITOR.  He  who  has  a  right  tO -Vf 
quire  the  fulfillment  of  an  obligation  or  oon> 
tract:  he  to  whom  a  debt  is  owing. 

CREDITORS'  BILL.    A  bill  iu  equity,  filed 
1^  one  or  mors  creditors,  bgr  and  In 
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of  him  or  themselves,  and  all  other  creditors 
who  shall  come  in  under  the  decree,  for  an 
account  of  the  assets  and  a  due  aettlement 
of  the  estate  of  a  decedent. 

The  usual  decree  against  the  executor  or 
administrator  is  quod  computet;  that  is  to 
my,  it  directs  the  master  to  take  the  ac- 
ooimts  between  the  deoeaaed  and  aU  hla 
eradltors,  and  to  cansr  the  creditors,  upon 
due  public  notice,  to  come  before  him  to 
prove  their  debts  at  a  certain  place,  and 
within  a  limited  time;  and  it  also  directs 
the  master  to  take  an  account  of  all  the 
personal  estate  of  the  deceased  in  the  hands 
Of  the  executor  or  administrator,  and  the 
same  to  be  applied  In  pagrment  of  tho  debts 
and  other  charges  in  a  due  course  Of  admin" 
istration.   1  Story,  Eq.  Jur.  442. 

CREDITORUM  APPELLATIONE  NON  HI 
tantum  accipiuntur  qui  pecuniam  credide- 
runt,  sed  omnea  quibua  ex  quallbet  oauaa  de- 

betur.  Under  the  head  of  creditors  are  in- 
cluded not  alone  those  who  have  lent  money, 
but  all  to  whom,  from  any  ewiaa»  a  debt  to 
owins.  Die*  60. 16.  11. 

CREEK.  In  maritime  law.  Such  little  in- 
lets of  the  sea.  whether  within  the  precinct 
or  extent  of  a  port  or  without,  which  are 
narrow  pa.ssaKes.  and  have  shore  on  either 
.aide  of  them.   Callis,  Sew.  56;  6  Taunt  705. 

Such  inlets  that,  though  possibly  for  their 
extent  and  situation  they  might  be  ports,  yet 
they  are  either  members  of  or  dependent 
upon  oOier  Horta. 

The  term  imports  a  recess,  cove.  bay.  or 
inlet  in  the  shore  of  a  river,  and  not  a  sep- 
arate or  independent  stream,  tfaoni^  some* 
times  Qied  In  the  latter  maanlng^  S8  N.  Y. 

103. 

In  England  the  name  aroaa  lima:  The 
king  could  not  conveniently  have  a  enstomer 
and  comptroller  in  every  port  or  haven ; 
but  such  custom  officers  were  fixed  at  aome 
eminent  port,  and  the  smaller  adjacent  ports 
heoaaie  Iqr  that  means  creeks,  or  appendants 
of  that  port  where  these  custom  ofBcers  were 
placed.  1  Chit.  Com.  Law,  726;  Hale,  de 
Port.  Mar.  pt  2.  c.  1,  vol.  1.  p.  46;  Comyn, 
JUg.  "NATlsation"  (C);  Gallia.  Sew.  84. 

CmCMBNTUM   COMITATU8.    The  In 

crease  of  the  county.  The  Increase  of  the 
king's  rents  above  the  old  vicontiel  rents, 
for  which  the  ahorlffB  were  to  acoonnt 
Wharton. 

CREPARE  OCULUM.  In  Saxon  law.  To 
put  out  an  eye;  which  had  a  pecuniary  pun- 
Itfunant  of  fifty  shillings  annexed  to  it 
Wharton. 

CRKW9CULUM.  Daylight;  twlUght  The 

light  which  Immediately  precedes  or  follows 
the  rising  or  setting  of  the  sun.  4  Bl. 
Comm.  224.  Housebreaking  during  the  pe- 
riod in  which  there  is  sunlight  enough  to  dis- 
cern a  person's  face  (crepusculum)  is  not 
burglary.  Coke.  3d  Inst  6t;  1  Rom  CrtmeB. 
820;  3  QreenL  Bv.  |  76. 


CRESCENTE  MALITIA  CRESCERE  DE- 
bet  et  poena.  Vice  increasing;,  punishment 
ooi^t  also  to  iBoreaae.  Ofdte^  2d  Inat  479. 

CRETIO.  Time  for  deliberation  allowed 

an  heir  to  deride  whether  he  would  or  would 
not  take  an  inheritance.    Caiv.  Lex.;  Taylor. 

CREW.  A  stiip's  complement  of  men  and 
ofllcera.  "In  Ita  general  and  popular  aense. 

it  is  eqtilvalent  to  'company.'  In  the  laws 
of  the  United  States  on  maritime  subjects, 
it  Is  sometimes  used  to  comprehend  all  per- 
sons composing  the  ship's  company,  includ- 
ing the  master;  sometimes  to  comprehend 
the  officers  as  common  seamen,  excluding 
the  master;  and  sometimes  to  include  Um 
common  seamen  only,  ezclndlng  the  master 
and  officers.  But  in  the  last  two  classes  it 
will  be  found  that  the  context  contains  lan- 
guage which  explains  and  limits  the  general 
to  the  particular  use."   8  Sumn.  (U.  8.)  209. 

CRIER.  A  bailiff  or  other  attendant  la 
court  whose  duty  is  to  make  proclamationa 
In  court. 

CRIRZ  LA  PEEZ.   Rehearse  the  concord, 

or  peace.  A  phrase  used  in  the  ancient  pro- 
ceedings for  levying  fines.  It  was  the  form 
of  words  by  which  the  justice  before  whom 
the  parties  appeared  directed  the  Serjeant 
or  counter  In  attendance  to  recite  or  read 
aloud  the  concord  or  agreement  between 
the  parties,  as  to  the  lands  intended  to  be 
conveyed.  2  Reeve.  Hist  Eng.  Law.  tt4.  StS; 
Crabb,  Hist  Bng.  Law,  179. 

CRIM.  CON.  An  abbreviation  for  rrlniinnl 
conversation,  of  very  frequent  use.  denoting 
adultery;  mdawfnl  sexual  intercourse  with  a 
married  woman.  BuUer.  N.  P.  27;  BacAbr. 
"Marriage  "  (E  2);  4  Blackf.  (Ind.)  157. 

CRIME.  Any  act  or  omission  prohibited 
by  public  law  for  the  protection  of  the  pub- 
lic, and  made  punishable  by  the  state  in  a 
judicial  proceeding  In  its  own  name.  It  to 
a  public  wrong,  as  distinguished  from  a 
mere  private  wrong  or  injury  to  an  indl- 
vldnal.  1  Olartt  *  llardial].  Crimea,  f  1. 

A  wrong  which  the  government  deem? 
injurious  to  the  public  at  large,  and  pun- 
lihea  Cbrough  a  judicial  proceeding  in  ita 
own  name.    1  Bish.  New  Crim.  Law.  9  32. 

An  act  committed  or  omitted  in  violation 
of  a  public  law  either  forbidding  or  com- 
manding it  4  Bl.  Comm.  15.  This  ddlni- 
tlon  haa  frequently  been  quoted  with  a^ 
proval.  but  it  is  inaccurate  In  the  first 
place,  it  is  not  the  "act  omitted"  that  con- 
stitutes a  crime,  but  the  omission  to  act.  In 
the  second  place,  the  term  "public  law"  is 
too  broad,  for  it  includes  many  other  laws 
besides  those  which  define  and  puni.sh 
crimes.  An  act  la  not  necessarily  a  crime 
because  It  Is  prohibited  by  a  public  law.  To 
constitute  a  crime.  It  must  be  punished  to 
protect  the  public,  and  must  be  punished 
by  the  state  or  other  sovereign.  Cilaric  ft 
Marshall.  Crimes,  5  1. 

Violations  of  municipal  ordinances  are 
generally  held  not  to  be  crimes,  for  the 
reason  that  such  ordinances  are  not  pnbUe 
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laws,  and  the  iniiilshment  for  their  Tlolatloii 

Is  imposed  by  a  less  authority  than  the 
state.  29  Minn.  445;  36  Ala.  261;  47  Ohio 
St.  481;  55  Wis.  487.  Contra,  see  76  Mich. 
6X1;  27  Tex.  App.  342. 

*^rlme"  Is  a  generic  term.  Including  trea- 
son, felonies,  and  misdemeanors  (81  Wis. 
3«3:  7S  Mich.  611;  60  111.  168;  42  lUnn. 
2B8:  48  Ind.  128).  though  fome  earlier  writ* 
«n  nee  the  term  as  exeludlng  mlademeanors 
(4  BI.  Comm.  5). 

CRIME  AGAINST  NATURE.  Sodomy. 

CRIMEN  (Lut.)    A  crime. 

In  the  civil  law.   A  charge  of  crime. 

 Crimen  Falsi.   In  civil  law.   A  fraud- 

atent  alteration,  or  forgery,  to  conceal  or  al- 
ter the  truth,  to  the  pit  judlce  of  another. 
This  crime  may  be  committed  In  three  ways, 
nnmelr:  by  forgery;  by  false  declarations 
or  false  oath, — perjury;  by  arts,  as  by  deal- 
ing with  false  weights  and  measures,  by  al- 1 
tering  the  current  coin,  bv  making  false 
keys,  and  the  Uke.  See  Dig.  48.  10.  22;  Id. 
84.  8.  2:  Code.  9.  22:  fd.  2.  5.  ».  11.  16. 17.  88. 
24;  Merlin.  Repert.;  1  Brown.  Civ.  LftW,  486; 
1  Phil.  Ev.  26;  2  Starkle.  Ev.  715. 

At  common  law.  Any  crime  which  may  in- 
juriously affect  the  administration  of  justice, 
by  the  introduction  of  falsehood  and  fratid. 

1  Greenl.  Ev.  S  373. 
The  meaning  of  this  term  at  common  law  i 

Is  not  well  defined.  It  has  been  held  to 
Include  forgery  (5  Mod.  74).  perjury,  sub- 
ornation of  perjury  (Co.  T.ltt.  6b;  Comyn, 
Dig.  "TcstmoiKne"  I A  .'))).  suppiHssion  of 
testimony  by  bribery  or  conspiracy  to  pro- 
cure the  abaenee  of  a  witneaa  (Ryan  ft  M. 
484),  conspiracy  to  accuse  of  crime  (2  Hale, 
P.  C.  277;  2  Leach.  C.  C.  496;  3  Starkle,  21; 

2  Dods.  Adm.  191).  barratry  (2  Salk.  690). 
The  effect  of  a  conviction  for  a  crime  of  this 
<das8  Is  Infamy,  and  Incompetency  to  testify. 
Statute?  sometimes  provide  what  shall  be 
such  crimes. 

  Crimen  Furtl.  The  offense  of  theft. 

 Crimen  Incendii.   In  old  criminal  law. 

The  crime  of  burning,  which  included  not 
only  the  modem  crime  of  arson,  or  burning 
of  a  house,  but  also  the  burning  of  a  man. 
beast  or  other  chattel.  Brltt  c.  9;  Crabb. 

Hist.  Eng.  Law.  308. 

Crimen  Innominatum.   The  nameless 
crime:  sodomy. 

 Crimen    Laesae-Majestatis.  Injuring 

or  violating  the  majesty  ot  the  king's  per- 
son: any  crime  affecting  the  king's  person. 
4  Bl.  Comm.  75. 

Crimen  Raptus.  Rape. 

 Crimen  Roberiae.  Robbery. 

 Crimen  Trahit  Personam.    The  crime 

eanies  the  person;  i.  e..  the  commission  of 
a  crime  gives  the  courts  of  the  place  where 
it  is  committed  jurisdiction  over  the  person 
of  the  offender.  8  Denio  (N.  Y.)  190,  210. 

CRIMEN  FALSI  DICITUR,  CUM  QUI8  IL- 
licltur,  cui  non  fuerit  ad  haee  data  auctorltas, 
(§•  algiflo  regis  rapto  vel  Invento  brevia,  ear* 

tasve  consignaverlt.    The  rrltncn  ftttM  (crime 
of  falsifying)  is  when  any  one  lllleitly,  toi 
Whom  power  hM  not  been  given  tor  audi' 


purposes,  has  signed'  writs  or  duurters  with 

the  king's  seal,  which  he  has  either  stolen 

or  found.    Fleta.  lib.  L  c.  23. 

CRIMEN  LAE8AE  MAJESTATI8  OMNIA 
alia  crimina  exeedit  quoad  poenam.  The 

crime  of  treason  exceeds  all  other  crimes  as 
far  as  its  punishment  is  concerned.  Coke. 
8d  Inst  810. 

CRIMEN  OMNIA  EX  8E  NATA  VITIAT. 

Crime  vitiatss  eversrthing  which  springs 
from  It   8  mil  (N.  Y.)  523.  531. 

CRIMINA     MORTE  EXTINGUUNTUR. 

Crimes  are  extinguished  bj  death. 

CRIMINAL.  As  a  noun,  one  who  has  been 
guilty  of  a  crime. 

As  an  adjective,  violntive  of  the  ortmlnal 
law :  pertalnlos  to  crime,  or  to  penal  Jurl»> 

prudence. 

CRIMINAL  ACT.  A  crime.  Sometimes 
applied  to  the  act  of  crime,  as  severed  tnm 
the  criminal  intent. 

CRIMINAL  CONVERSATION.  See"Crim. 

Con.' 

CRIMINAL  INFORMATION.    A  ciiniiuil 
suit  brought,  without  tlie  Interposition  of  a 
grand  Jury,  by  the  proper  ofHcer  of  the  king 
I  or  state.    Cole.  Crim.  Inf.;  4  Bl.  Comm.  398. 

CRIMINAL  INTENT.    See  "Intent." 

CRIMINAL  LAW.  That  branch  of  Juris- 
prudence Which  treats  of  crimea  and  of- 
fenses. 

CRIMINAL  LAWCON80LIDATION  ACTS. 

The  English  acts  (24  ft  25  Vict.  cc.  94-100) 
whcn  iiy  the  criminal  law  Of  the  country  was 

practically  codified. 

CRIMINAL  LETTERS.  In  Scotch  law.  A 
summons  Issued  by  the  lord  advocate  or  his 

deputies  as  the  means  of  commencing  a 
criminal  process.  It  dlffera  from  an  indict- 
ment, and  Is  like  a  criminal  Information 
at  common  law. 

CRIMINAL  PROCEDURE.  The  course  or 
system  of  proceedings  established  by  law, 

whereby  pcrstins  h< niscd  of  i  riiiu'  are  ap- 
prehended, tried,  and  their  punishment  fixed. 

CRIMINALITER.  Criminally;  or  criminal 
process. 

CRIMINATE.  To  exhibit  evidence  of  the 
commission  of  a  criminal  offense. 

To  pharge  with  crime,  or  implicate  in  a 
charge  of  erimb. 

CRITICISM.  The  art  of  Judging  skillfully 

of  the  merits  or  beauties,  defects  or  faults, 
of  a  literary  or  scientific  performance,  or  of 
a  production  of  art.  When  the  criticism  is 
reduced  to  writing,  the  writing  itself  is 
called  a  criticism. 

CRO,  CROO,  or  CROY.  In  old  Scotch  law. 

.\  compoHiiioii  satisfaction,  or  asaythment 
I  for  the  slaughter  of  a  man.  Same  as  were- 
I  gild.  Speiman. 
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CROCKARDS,  or  CROCARDS.    A  foreipn 
coin  of  base  metal,   prohibited   by  St.  27  i 
Bdw.  I.  St.  3,  from  being  brought  Into  the 
realm.   4  Bl.  Comm.  98;  Crabb.  Hist.  Eng. 
Law.  176. 

CROFT.  A  little  close  adjoining  a  dwell- 
ing bouse,  and  inclosed  for  pasture  and 
tiUac«,  or  any  particular  use.  Jacob.  Law 
Diet.  A  small  space  fenced  off,  in  which  to 
keep  farm  cattle.  Spelman.  ThO  WOrd  is 
now  entirely  obsolete. 

CROISES.  Pilgrims:  so  called,  as  wear- 
ing the  sign  of  the  cross  on  their  upper 
g»rment.<^  Hritt.  c  122.  Tho  Isnights  of 
ttie  order  of  St.  John  of  Jerusalem,  created 
for  the  defense  of  the  pilgrims.  Cowcdl; 
Blount. 

* 

CROiTKIR.  A  crofter;  one  holding  a  croft 

CROPPER.  One  who,  having  no  Interest 
in  the  land,  works  it  in  consideration  of  re- 
ceiving a  portion  of  the  crop  for  bis  labor. 
2  Rawle  (Fa.)  12. 

CROPS.  Orain  or  other  cultivated  plants 
or  fruits;  the  itroduct  of  the  harvest  thereof. 

CROSS  ACTION.  An  action  by  a  defend- 
ant in  an  action,  against  the  plaintiff  in  the 
same  action,  upon  the  same  contract  or  for 
the  same  tort.  ThuH  if  Ppter  bring  an  ac 
tion  of  trcHpas.s  against  Paul,  and  Paul  bring 
another  action  of  tre.si)a.ss  against  Peter,  the 
subject  of  the  dispute  being  an  assault  and 
battery,  it  Is  ertdent  that  Paul  eonfd  not  set 
off  the  assault  committed  upon  him  by  Peter, 
in  the  action  which  Peter  had  brought 
against  him;  therefore  a  cross  action  be- 
comes aeeesswy.  • 

CROSS  APPEAL.  Whore  both  partips  ap- 
peal, the  appeals  are  sometimes  called  "cross 
aroeals." 


CROWN  CASES.  In  English  law. 
Inal  prosecutioni. 


Crlm- 


CROWN  CASES  RESERVED.  Questions 
of  law  reserved  on  the  trial  of  criminal  cases 
at  assise  for  eonsideratton  of  the  court  of 
criminal  appeal. 

CROSS  BILL.  A  bill  by  a  defendant  to  a 
bill  in  equity  against  the  plaintlfE  or  a  co> 
defendant  for  further  relief  In  respect  to  the 
matters  embraced  in  the  suit. 

It  is  an  auxiliary  suit  or  dependency  on 
the  original  suit  86  N.  H.  261. 

CROSS  DEMANDS.  Mutual  demands; 
dalm  and  connterclidm. 

CROSS  ERRORS.  Errors  being  assigned 
by  the  respondent  in  a  writ  of  error,  the  er- 
rors assigned  on  both  sides  are  called  "cross 
errors." 

CROSS  EXAMINATON.  Inprarti-  n  The 
examination  of  a  witness  by  the  party  op- 
posed to  the  party  who  called  him,  and  who 
examined  or  was  entitled  to  examine  him  In 

chief. 


CROSS  REMAINDER.  Where  a  particular 
estate  is  conveyed  to  several  persons  in  com- 
mon, and,  upon  the  termination  of  the  in- 
terest of  either  of  them,  his  share  la  to  re- 
main oyer  to  the  rest,  and  the  reyertflmier 
or  remainder  man  is  nd'  to  take  till  the 
termination  of  all  the  estates,  the  parties 
take  as  tenants  In  common,  with  cross  re- 
mainders between  them.  4  Cruise,  Dig.  249; 
I  Hillianl.  lical  I'rop.  CtTAK  It  is  not  an  es- 
sential quality  of  cross  remainders  that  th>- 
original  estates  should  be  held  in  common, 
t  Prest  Bst  94;  3  Washb.  Real  Prop.  Index. 

CROSS  RULES.    These  were  rules  where 
each  of  the  oppositp  litigants  obtained  a  nilf 
nisi,  as  the  plaintiff  to  increase  the  damages, 
and  the  defendant  to  akter  a  nonsuit  Whar- 
ton. 

CROWN  LAW.  Criminal  law;  the  crown 

being  the  prosecutor. 

CROWN  OFFICE.  The  criminal  side  of 
the  court  of  king's  l>ench.  The  king's  at- 
torney in  this  court  is  called  "master  of  the 
crown  offlce."  4  Bl.  Comm.  808. 

CROWN  OFFICE  IN  CHANCERY.  Oneof 
the  otfu  es  of  the  English  high  court  of  chan- 
cery, now  transferred  to  the  lilgh  court  of 
Justice.   The  principal  official,  the  clerk  of 

the  crown,  is  an  olflcer  of  parliament,  and 
of  the  lord  chancellor,  in  his  nonjudicial  ca- 
pacity, rather  than  an  officer  of  the  courts 
of  law.  Second  Rep.  T^eg.  Dep.  Comm.  39. 
Ills  principal  duties  are  to  make  out  and  is- 
.sue  writs  of  summons  and  election  for  both 
houses  of  parliament,  and  to  keep  the  cusr 
tody  of  poll  hooks  and  ballot  papers.  Nearly 
all  patents  passing  the  great  seal,  except 
those  for  inventions  (Great  Seal  Act,  18801. 
are  made  out  in  his  offlce.  and  he  makes  out 
the  warrants  for  almost  all  letters  patent 
under  the  great  seal.  See  "Patent."  He 
al-^o  (loos  the  duties  formerly  i>erfornieil  by 
the  clerk  of  the  Hanaper.  They  chiefly  con- 
sisted In  collecting  tees,  but  have  now  ceased 
almost  entirely.  He  is  registrar  of  the  lord 
high  steward  s  (  ourt.  Second  Rep.  Leg.  Dep. 
Comm.  39;  Rep.  Comm.  on  l-'ees.  5;  2  &  3 
Wm.  IV.  c  3;  3  &  4  Wm.  IV.  c  84;  1&  ft  19 
Vict  c.  87;  87  *  88  Vict  c.  81. 

CROWN  PAPER.  A  paper  containing  the 
list  of  criminal  cases  which  await  tlie  hear- 
ing or  decision  of  the  court  and  particu- 
larly of  the  court  of  queen's  bendi;  and  It 

fhf'ii  includes  all  cases  arising  from  Infor- 
mations quo  warranto,  criminal  informa- 
tions, criminal  cases  brought  up  from  infe- 
rior courts  by  writ  of  certicrttfi,  and  cases 

from  the  sessions.  Brown. 

CROWN  SIDE.  The  criminal  side  of  the 
court  of  king's  bench.  Distinguished  from 
the  pleas  side,  which  transacts  the  civil 

business.  4  Bl.  Comm.  265. 

CROWN  SOLICITOR.  In  England,  the  so- 
licitor to  the  tceasury  acts,  in  state  proae- 
cutions,  as  solicitor  for  the  crown  in  prepar- 
ing the  prosecution,    fn  Ireland  there  are 

ofRcers  called  "crown  solicitors"  attached  to 
each  circuit  whose  duty  it  is  to  get  up  every 
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<*M  for  the  crown  In  crtmliial  prosecatlonti. 

They  are  paid  by  salaries.  There  is  no  such 
system  in  Kiigland.  whore  proseciilion»  are 
conducted  by  solicitors  appointed  by  tho  par- 
Ith.  or  other  peraons  bound  over  to  prose- 
cate  br  the  niiglstratee  on  each  committal ; 
but  in  Scotland  the  Ptill  better  plan  exists 
of  a  crown  prosecutor  (called  the  "procura- 
tor-llKal."  and  being  «  tabordlnate  of  the 
lord-advocate)  In  every  county,  who  ppp 
pares  every  criminal  prosecution.  Wharion. 

CROWNER,  or  CROUNER.  In  old  Scotch 
law.  Coroner;  a  coroner.  Skene  da  Verb^ 


CROY.  In  old  BngUflh  law.  llnndi  land. 

Blount. 

CRUCE  81GNATI.  la  old  £ngUsh  law. 
SlfBed  or  marked  with  a  croea.  Pilgrtmi  to 

die  holy  land,  or  crusaders.  So  called  be- 
cause they  wore  the  sign  of  the  cross  upon 
tkeir  fttiMBta:  Speinuui,  toc  "CmeifttL" 


CRIIISC  A  voyage  or  expedition  in  quest , 
of  vessels  or  fleets  of  the  cnctn.v  which  nuiy 
be  expected  to  aail  in  any  particular  track 
at  a  certain  aeaaon  of  the  year.  The  redon 
in  which  these  cruisep  are  performed  Is  usu- 
ally termed  the  "rendezvous,"  or  "crui sing- 
latitude."  When  the  shlpa  employed  for  this 
porpoae,  which  are  aoooi^Ungty  called  "cruis- 
era,**  have  arri-ved  at  the  destined  station, 
they  traverse  the  sea  backwards  and  for- 
wards, under  an  easy  sail,  and  within  a  lim- 
ited apace,  conjectured  to  be  in  the  track  of 
their  expected  adversaries.  Weskett,  Ins.; 
I^x  Merc.  Rediv.  271,  284;  Doug.  509;  Park, 
Ins.  SS;  Mardi.  Ina.  IM.  IM,  6S0;  2  Gall. 
(U.  S.)  2Gg. 

CRY  DE  PAYS,  or  CRY  OE  PAIS.  A  hue 
and  cry  raised  by  the  country.  This  was 
allowable,  in  the  abseni  c  of  the  constable, 
when  a  ft*]ony  had  been  committed. 

CRYER.  See  "Crier." 

CUCKINQ  STOOL.  An  engine  or  machine 
for  the  punishment  of  scolds  and  unquiet 
women.  Called,  also,  a  "trebucket,"  "tum- 
briU."  and  "castigatory."  Bakers  and  brew- 
ers were  formerly  also  liable  to  the  same 
punishment.  Being  fastened  In  the  machine, 
they  were  immersed  over  head  and  ears  in 
some  pool.  Bkrant;  Coke,  3d  Inst  219;  4 
BL  Comm.  ICS. 

CUf  ANTE  DIVORTIUM  (LawLat.)  Tb*' 
fnll  phrase  was.  mi  ipsa  ante  Mvortium  con- 
ttmdictrt  nnn  pot u it.  whom  ^e  before  the 
dlTorre  could  not  gainsay. 

In  Practice.  A  writ  which  anciently  lay 
in  favor  of  A  woman  who  had  been  divorced 
from  her  husband  to  recover  lands  and  tene- 
ments which  ^e  had  In  fee  simple,  fee  tail, 
or  for  life,  from  him  to  whom  h<  r  husband 
had  aliened  them  during  marriaKc  when  she 
coulil  not  gainsay  It.  Fltzh.  Nat,  Brev.  240; 
S  Sharswood,  Bl.  Comm.  183,  note;  Steams, 
Real  Actions.  143:  Booth,  Real  Actions,  188. 

CUI  IN  VITA  (Law  Lat.)    The  full  phrase 
cvf  is  9Ua  sua.  ^io  conlnMMosrtf  non 


pofaii,  whom  in  his  lifetime  she  eonld  not 

gainsay. 

In  Practice,  A  writ  of  entry  which  lay 
for  a  widow  against  a  person  to  whom  her 
husband  bad  in  his  lifetime  aliened  her 
lands.    Fltzh.  Nat  Brer.  198.,  The  object 

of  the  writ  was  to  avoid  a  judgment  ob- 
tained against  the  husband  by  confession  or 
default.  It  is  now  of  no  use  in  England* 
bv  force  of  the  provisions  of  St.  32  Hen. 
Vill.  c.  i:s.  5  6.  See  6  Coke,  8.  9:  Booth, 
Ileal  Actions.  186.  As  to  its  use  in  Penn- 
^Ivania,  see  3  Bin.  (Pa.) ;  Rep.  Comm.  Pa.  • 
CiT.  Code  1885.  90.  91. 

CUI  JURISDICTIO  DATA  EST,  EA  QUO- 
que  concessa  esse  videntur  sine  quibus  Juris- 
dictio  explicari  non  potest  To  whom  juris- 
diction is  given,  to  him  those  things  also 
are  held  to  he  prranfed  wlthOOt  which  the 
jurisdiction  cannot  be  exerdMd.  Dig.  2.  I. 
2;  1  Wooddesoa.  Lect  Introd.  IxzL;  1  Kent 
Comm.  889. 

CUI  JUS  EST  DONANDI,  EIDEM  ET  VEN- 
dendi  et  concedendi  Jus  eat.  He  who  has  a 
right  to  give  has  also  a  right  to  sell  and  to 
grant  Dig.  60.  17.  163. 

CUI  LICET  QUOD  MAJUS  NON  DEBET 
quod  minus  est  non  licere.  He  who  has  au- 
thority to  do  the  more  important  act  shall 
not  be  debarred  from  doing  that  of  less  im- 
portance. 4  Rep.  23;  Co.  Lltt  8S6b:  S  Inst 
307;  Nov.  Max.  20;  Finch.  Law.  22;  3  Mod. 
382,  392;  Broom.  Leg.  Max.  (3d  London  Ed.) 
165;  Dig.  60.  70.  21. 

CUI  PATER  E8TPOPUtU8  NON  MA8ET 

ill*  patrem.  He  to  whom  the  people  Is  father 

has  Bot  a  father.    Co.  Mtt.  123. 

CUICUNQUE  ALIQUIS  QUID  CONCEDIT 
concedere  videtur  et  Id,  sine  quo  res  Ipsa 
esse  non  potult.  Whoever  grants  a  thing  Is 
supposed  also  tacitly  to  grant  that  without 
which  the  grant  Itself  wonld  be  of  no  effect 
11  Coke,  r.2:  Broom,  Leg.  Max.  (3d  London 
Bd.)  426;  Hob.  234;  Vanghan.  109;  11  Exch. 
776:  Shop.  Ttonch.  89;  Co.  Utt  66a. 

CUILIBBT  IN  ARTE  SUA  PERITO  EST 

credendum.   Credence  should  be  given  to  one 
skilled  in  his  peculiar  art.    Co.  Lltt.  125; 
1  Sharswood,  Bl.  Comm.  75;  Phil.  Ev.  (Cow. 
lit  H,  notes),  pt.  1,  p.  759;  11  Clark  &  F.  85. 

'     CUiLIBET  LICET  JURI  PRO  SE  INTRO- 
ducto  renunciare.    Any  one  may  waive  or 
renounce  the  benefit  of  a  principle  or  rule 
I  of  law  that  exists  only  for  his  protection. 

I     CUIQUE   IN   SUA   ARTE  CREDENDUM 
:  est.   Every  one  is  to  be  believed  in  his  own 
art.  9  Mass.  887. 

CUJUS  E8T  COMMODUM  EJUS  DEBET 
esse  incommodum.    He  who  receives  the 
benefit  should  also  bear  the  disadvantage.  1 
\  Karnes,  Eq.  289;  Broom,  Lsg.  Max.  (8d  Lon- 
don Ed.)  837. 

CUJUS  EST  DARE  EJUS  EST  DI8P0- 
nere.  He  who  has  a  right  to  give  has  tho 
right  to  dispose  of  the  gift  Wlngats^  Max. 
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5S;  Broom,  Lee  Haz.  (M  London  Bd.)  440; 

2  Coke,  71. 

CUJU8  EST  D1V18I0  ALTERIU8  EST 
•leetlo.  Whlchorer  of  two  pnittes  hMM  the 
division,  the  other  has  the  choiee.  Go.  Lltt 

CUJUS  EST  DOMINIUM  EJUS  EST  PER- 
iculum.  The  risk  lies  vpon  the  owner  of  the 
snhjeet  Traj.  Lnt  Max  114. 

CUJUS  EST  INSTITUERE  EJUS  EST 
abrogare.  Whose  It  is  to  institute,  his  It  is 
also  to  abrogate.  Sydney.  Gov.  16;  Broom, 
Leg.  Max.  (M  London  Bd.)  786. 

CUJUS  EST  SOLUM  EJUS  EST  USQUE 
ad  eoelum.  He  who  owns  the  soil  owns  It  up 
to  the  sky.  Broom,  Leg.  Max.  (3d  London 
Bd.)  309;  Shep.  Touch.  90;  2  Bouv.  Inst 
notes  15,  70;  2  Sharswood.  Bl.  Comm.  IS;  • 
Coke.  54:  4  Gampb.  81»:  11  Bnh.  8tt;  «  Bl. 

ft  Rl,  76. 

CUJUS  JURIS  (i.  •.,  JURISOiCTIONIS) 
est  prinelpale,  ejusdem  Juris  erit  aeceeoorlum. 

He  who  has  jurisdiction  of  the  principal  has 
also  of  the  accessory.  Coke,  2d  Inst  493; 
Brscton,  481. 

CUJUt  PER  BRRORCM  DATI  REPCTI- 

tio  est,  ejus  consulto  dati,  donatio  est.  That 

winch,  when  given  throxigh  mistake,  can  be 
recovered  back,  when  given  with  knowledge 
of  the  tacts,  is  a  gift.    Dig.  50.  17.  53. 

CUJU8QUE  REI  POTISSIMA  PARS  PRIN- 
oipium  est.  The  principal  part  of  everything 
is  the  beginning.  Dig.  L  S.  1;  10  Coke,  49. 

CUL  DE  SAC  (Fr.  the  bottom  of  a  sack). 
A  blind  alley;  a  street  whidi  is  open  at  one 

enti  only. 

CULAGIUM.  The  laying  up  a  ship  in  a 
dock  for  rqpolr.  Ciowdl;  Blonnt. 

CULPA.  A  fanit;  negligence.  Jones. 
Bailm.  8. 

Cfulpa  is  to  be  distinguished  from  dolus. 
the  latter  being  a  trick  for  the  purpose  of 
deception,  the  former  merely  negllKence. 
There  are  three  dewrees  of  culpa:  Lata  nil- 
pa.  K'oss  fault  ()r  neglect;  levis  culpa,  ordi- 
nary fault  or  neglect;  levi»tima  ctUpa,  slight 
fault  or  neglect;  and  the  deflnltioiia  of  these 

degrees  are  prn  isoly  the  same  as  thOSS  in 
our  law.    Story,  nailm.  §  IS. 

CULPA  CARET,  QUI  SCIT,  SED  PROHI- 
here  non  potest.  He  is  clear  of  blame  who 
knows,  but  cannot  prorenL  Dig.  60.  17.  50. 

CULPA  EST  IMMISCERE  SE  REI  AD  SE 
not!  pertinent!.  It  is  a  fault  to  meddle  with 
what  does  not  belong  to  or  does  not  concern 
you.  Dig.  60. 17.  S6;  Coke.  2d  Inst.  208. 

CULPA  LATA  DOLO  AEQUIPARATUR. 
Gross  neglect  is  eQUlvalent  to  fraud.  Dig. 

11.  6.  1. 

CULPA  TENET  SUOS  AUCTORE8.  A 
fault  binds  its  own  authors.  Ersk.  InsL  bk. 
4.  tit  1,  i  14;  6  Bell,  App.  Gas.  689. 


CULPABILI8  (Lat)  GoUty. 

CULPAE  POENA  PAR  ESTO.  Let  the 
punishment  be  proportioned  to  the  crime. 
Brandi,  Princ. 

CULPRIT.  A  person  who  is  guiity.  or  sup< 
posed  to  be  guilty,  of  a  crime. 

When  a  prisoner  is  arraigned,  and  he 
pleads  not  guilty,  in  English  practice,  the 
clerk,  who  arraigns  him  on  behalf  of  the 
crown,  replies  that  the  prisoner  is  guiity, 
and  that  he  is  ready  to  prove  the  aoeosatioa. 
This  is  done  by  writing  two  monosyllable 
abbreviations.— CI//,  prit.  4  Bl.  Comm.  339; 
1  Chit.  Crim.  Law.  416.  See  Christian's  note 
to  Bl.  Comm.  cited.  The  technical  meaning 
has  disappeared,  and  the  compound  to  vaed 
in  the  popular  sense  as  above  given. 

CULRACH.  In  old  Scotch  law.  A  spedee 

of  pledge  or  cautioner  fScotticp.  bnrk  horoh). 
used  in  cases  of  the  replevin  of  persons  from 
one  man's  court  to  another's.  Skoie  de 
Verb.  Sign. 

CULTURA.  A  parcel  of  arable  land.  Blount 

Called  a  "wrong." 

CULVERTAQE.  A  base  kind  of  slavery; 
the  eonflso^on  or  forfeiture,  which  takss 
place  when  a  lord  seises  his  tenanfa  estate. 

Blount;  Du  Cange. 

CUM  ACTIO  FUERIT  MERE  CRIMINAL- 
is,  institui  poterit  ab  initio  crImiiNifiter  vol 
civiliter.  When  an  action  Is  morply  crim- 
inal, it  can  be  instituted  from  the  beginning, 
either  criminally  or  dvlUy.  Bracton.  lOS. 

CUM  A06UNT  TE8TIM0NIA  RERVJM. 

quid  opus  est  verbis?  When  the  proofs  of 
facts  are  present,  what  need  is  there  of 
words?  2  Bnlst  68. 

CUM  ALIQUIS  RENUNCIAVERIT  80CIE- 

tatl,  solvitur  societas.  When  any  partner  re- 
nounce's the  partnership,  the  partnership  is 
dissolvsd.  Tray.  Lat  Max.  118. 

CUM    CONFITENTE    SPONTE  MITiUS 
est  agendum.    One  making  a  voluntary  <-on 
fesslon  is  to  be  dealt  with  more  mercituiiy. 
Coke.  4th  Inst  06:  Branch.  Prtnc. 

CUM  DE  LUCRO  QUORUM  QUAERITUR 
meiior  eet  causa  possidentis.  When  the  qiies 
tion  of  gain  lies  between  two,  the  cauae  of 
the  possessor  is  the  better.  Dig.  50.  17.  IM. 

CUM  DUO  INTER  SE  PUGNANTIA  RE- 
periuntur  In  teetamento,  ultimum  ratum  malL 

When  two  things  repugnant  to  each  oth*>r 
are  found  in  a  will,  the  last  Is  to  be  coii- 
nrmml.  Co.  Litt.  112;  Shep.  Touch.  451; 
Broom,  l^g.  Max.  (3d  London  Bd.)  518;  1 
Jarm.  Wills  72d  Bd.)  894:  10  Johns.  (N.  T.> 
146;  1  FhlL  580. 

CUM   DUO  JURA  CONCURRUNT  IN 

una  persona  aequum  est  ac  si  essent  in  duo- 
bus.  When  two  rights  meet  in  one  person, 
it  is  the  same  as  If  they  were  in  two  per* 
sons. 
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CUM  IN  CORPORE  DISSENTITUR,  AP- 
partt  nuil«in  ••••  aooeptjon«m.  When  tbere 
to  •  tflaivraemeiit  la  the  nibstane^  it  ap- 
pears that  Umre  Is  no  amtptanee.  U  Allen 

I  Mass.  I  44. 

CUM  IN  TE8TAMENT0  AMBIGUE  AUT 
«tiMi  perpertH  •eriptum.  eel  ttenlgiie  Inter- 

pretari.  et  secundum  id  quod  credibile  e«t 
cogitatum  credendum  est.  When  an  ambigu- 
ous or  even  an  eriouHous  expression  occurs 
Ib  (I  will,  it  shoald  be  construed  liberally, 
and  In  noeerdnBce  with  tbe  testator's  prob- 
able meaning.  Dig.  3i.  5.  24;  Broom.  Leg. 
Max.  (3d  London  Bd.>  606;  3  Potli.  ad 
Fnd.  (M.  1819)  M. 

CUM  LEQITIMAE  NUPTIAE  FACTAE 
sunt  patrem  iiberi  sequuntur.  Children  bom 
uider  a  legitfmnte  marrince  follow  the  con- 
«ttOB  of  the  father. 

CUM  ON  ERE  (Lat  .)  With  the  bunlen; 
subject  to  the  incunii  raiirp;  subject  to  the 
cbargs.  A  purcbaaer  with  luiowledge  o(  an 
InewklMBee  tnkee  tbe  property  cum  onere. 
Col  Utt.  tSU;  7  Bnit,  lf4;  Pnlaj,  Ag.  175. 

CUM  PAR  DELICTUM  EST  DUORUM, 
eMiper  oneratur  petltor,  et  melior  habetur 
paMMOOfis  cauea.   Where  two  parties  are 

equally  in  fault,  the  claimant  always  is  at 
a  diaadvantage,  and  the  party  in  poaseaaion 
Um  the  iMttor  onnne.  Dig.  50.  17.  154: 
Bnem,  Lee  Vax.  (Id  Lomdon  Bd.)  544. 

CUM  QUOD  AGO  NON  VALET  UT  AGO, 
vaieat  quantum  valere  poteat.    When  that 
I  do  is  of  no  effect  as  I  do  It.  It  flball 

have  as  much  effect  as  it  rah.  i.  e..  In  aome 
other  way.    4  Kent,  Comm.  493. 

CUM  TE8TAMENTOANNEXO(LawLat) 
WKh  the  will  annexed.  A  term  applied  to 

a^lministration  erranted  where  a  testator 
niakea  an  incomplete  will,  without  naming 
My  aaeotors.  or  where  he  namee  Ineapable 
PMV0B8,  or  where  the  executors  named  re- 
fkae  to  act.    2  BL  Comm.  503.  504. 

CUMULATIVE  EVIDENCE.  That  which 
foes  to  prove  what  has  slnady  been  estid»> 

lished  by  other  evidence. 

CUMULATIVK  LSOACY.   See  'liegacy." 

CUMULATIVE   REMEDY.    A  second  or 
additional  mode  of  procedure  in  addition  to 
I    one  already  available,  as  opposed  to  alter* 
;   native  remedy.  Wharton. 

'       CUMULATIVE  SENTENCES.  Sentences 
on  a  trial  and  conviction  of  several  crimes* 
I    each  sentence  being  In  addition  to  the  otb> 
I    an^  and  not  for  the  same  fine  or  concurrent 
iMha  Of  imprisonment.    See  "Concurrent 

CUMULATIVE  VOTING.  That  by  whlch 
ths  ToCar  coBceatntes  his  ballots  on  one  or 
■OM  eaadldates.  Instead  of  Totlng  for  the 
fun  number  to  be  elected.  Thus,  a  stock- 
holder lu^ding  fifty  shares  may,  under  such 
a  miiUtm,  if  Ihre  directors  are  to  be  diossn, 
.  cnst  two  Imsdrsd  and  flftar  Totss  fbr  one,  or 


one  hundred  and  twenty-five  for  each  of  two. 
Instead  of  voting  fifty  votes  for  each  of  five. 

CUNEATOR.  A  coiner.  Du  Cange.  Cu- 
neare,  to  coin;  cuueu*,  the  die  with  which 
to  coin;  cuneatOt  coined.  Da  Caace;  Spel- 
man. 

CUR.  A  common  abbreviation  of  curia.  1 
Inst  (a«r.  9. 

CURA  (Lat.)  Care;  charge;  oversight; 
guardianship. 

——In  the  Civil  Law.  A  apeciea  of  guard- 
ianship which  commenced  at  the  age  of  pu- 
berty, when  the  guardianship  called  "tutela" 
expired,  and  continued  to  the  completion  of 
the  twenty-fifth  year,  Inst  1.  23.  pr.;  Id. 
1.  25.  9r.;  Haltliax.  Civ.  Law,  bk.  1,  c  9. 

CURAQULOS.  One  who  takes  care  of  a 

thing. 

CURATE.  One  who  representa  tbe  incum- 
bent of  a  church,  parson,  or  vicar,  and  takes 

care  of  the  church,  and  pprforms  divine 
services  In  his  stead.  An  officiating  tem- 
porary minister  in  the  English  church,  who 
represents  the  proper  incumbent.  Burn, 
Boc  Law;  1  Bl.  Oomm.  898. 

CU  RATIO  (Lat.)  In  civil  law.  The  pow- 
er or  duty  of  managing  the  property  of  him 
who,  either  on  account  of  infancy  or  aome 
delset  of  mind  or  body,  cannot  manags  his 
own  affairs;  the  dttty  Of  a  ourstor  or  goardi- 
an.   Calv.  Lex. 

CURATOR.  One  who  has  been  legally  ap- 
pointed to  take  care  of  the  interests  of  one 
who.  on  account  of  his  youth,  or  defect  of 
his  understanding,  or  for  some  other  cause, 
is  unable  to  attend  to  them  himself;  a 
guardian. 

There  are  enrators  od  bona  (of  property). 

who  administer  the  estate  of  a  minor,  take 
care  of  his  person,  and  intervene  in  all  his 
contracts;  curators  ad  litem  (of  suits),  who 
aaaist  the  minor  In  courts  of  Justice,  and 
act  as  curators  ad  bona  In  cases  where  the 
interests  of  the  curator  are  opposed  to  the 
Interests  of  the  minor.  Civ.  Code  La.  arts. 
857-8€6.  There  are  also  earators  of  insane 
persons  (Id.  art.  31).  and  of  vacant  succes- 
sions and  absent  heirs  (Id.  arts.  1105.  1125). 

CURATOR  AD  HOC.  A  guardian  for  this 
special  purpose;  as  one  appointed  to  rep- 
rossnt  an  abssntee. 

CURATOR  AD  LITEM  (Lat.)  Guardian 
for  the  suit  In  English  law,  the  correspond- 
ing i^irase  is  "guardian  ad  Wesk" 

CURATOR  BON  18  (Lat) 

 In  Civil  Law.  A  guardian  to  take  care 

of  the  property.    Calv.  Lex. 

 In  Scotch  Law.  A  guardian  for  mi- 
nora, lunatica,  etc.  Halk.  Tech.  Terma; 
Ben,  Diet 

CURAT0R8HIP.  The  office  of  a  curator. 

Curatorship  differs  from  tutorship  (g.  v.) 
in  this,  that  the  latter  is  instituted  for  ttie 
protection  of  property  In  the  first  place, 
and,  secondly,  at  the  peraoB;  while  the  for- 
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mer  Is  intended  to  protect,  first,  the  pr  rson, 
and,  secondly,  the  property,  l  Lec.  Elin,  211.  i 


CURATRIX.   A  woman  who  haa 

pointed  to  the  office  of  curator. 


•P- 


CURATU8  NON  HABET  TITULUM.  A 
curate  bas  no  title  (to  tlttlM).  8  Bolst. 
810. 

CURB  BY  VBRDICT.  See  "Aider  by  Ver- 

diet" 

CURE  OF  SOULS.  The  ordinary  duties 
of  an  offldating  dersTman. 

'Turate"  more  properly  denotes  the  In- 
cumbent in  general  who  hath  the  cure  of 
souls,  but  more  frequently  it  Is  understood 
to  signify  a  clerk  not  instituted  to  the  cure 
of  soQis,  but  exercising  tbe  splrltnil  oflloe 
in  a  parish  under  the  rector  or  ^car.  2 
Bum.  Ecc.  Law.  64;  1  H.  Bl.  424. 

CURFEW  (French,  munr.  to  cover,  and 
feu,  fire).  This  is  generally  supposed  to  be 
aa  Institution  of  William  the  Conqueror, 
who  required,  hy  ringing  ot  tbe  bell  at  eigbt 
o'clock  In  the  evening,  tbat  all  lights  and 
fires  in  dwellings  should  then  be  extin- 
guished. But  the  custom  is  evidently  older 
than  the  Norman;  for  we  find  an  order  of 
King  Alfred  that  the  Inhabitants  of  Oxford 
should,  at  the  ringing  of  that  bell,  cover  up 
their  fires  and  go  to  bed.  And  there  is  evi- 
dence that  the  same  practice  prevailed*  at 
this  period  In  Prance,  Normandy.  Spain, 
and  probably  in  mn?i  of  the  other  countries 
of  Europe.  Henry,  Hist.  Brit.  voL  3,  667. 
It  was  doubtless  Intended  as  a  precaution 
against  fires,  which  were  very  frequent  and 
destructive  when  most  bouses  were  built  of 
wood. 

That  it  was  not  intended  as  a  badge  of  in- 
famy Is  evident  from  tbe  fact  that  the  law 

was  of  equal  obligation  upon  thf  nobles  of 
the  court  and  upon  the  native-born  serfs. 
And  yet  we  find  the  name  "curfew  law"  em- 
ployed as  a  by-word  denoting  the  most  odi- 
ous tyranny. 

It  appears  to  have  met  with  so  much  op- 
position that  In  1108  we  find  Henry  I.  re- 
peallnit  the  enactment  of  hts  father  on  the 
subject,  and  Blackstone  says  that,  though 
It  is  mentioned  a  century  afterwards,  it  is 
rather  spoken  of  as  a  time  of  night,  than 
as  a  pfill  subsisting  custom.  Shakespeare 
freqiiently  refers  to  it  in  the  same  sense. 
This  prartire  is  .«till  i)uisued.  in  many  parts 
of  England  and  in  this  country,  as  a  very 
oonvenlmt  mode  of  apprising  people  of  the 
time  of  night. 

CURIA 

•—In  Roman  Law.  One  of  the  divisions 
of  the  Roman  pwplft-   Th^  Roman  people 

were  divided  by  Ronmlns  into  three  tribes 
and  thirty  curiae.  The  members  of  earh 
cur  in  were  tmlted  by  the  tie  of  common  re 
ligious  rites,  and  also  by  certain  common 
poMtfral  and  civil  powers.  Dion.  Hal.  lib.  2. 
P  S2:  LIv.  lib.  1.  in:  Pint,  in  Romnlo. 
p.       Festus  Brisson.  in  Verb. 

In  later  times  the  word  signified  the  sen- 
atf>  or  aristocratic  body  of  the  provlnelal 


cities  of  the  empire.  Festus  Brisson.  In 
Verb.;  Ort.  Histoire,  No.  26.  408;  Ort  last 
No.  125. 

The  senate  house  at  Rome;  the  senate 
house  of  a  provincial  city.  Code,  10.  31.  2; 
Spelman. 

 In  English  Law.    The  king's  court: 

the  palace;  the  royal  household.    The  r** 
idence  of  a  noble;  a  manor  or  chlet  mams; 
the  hall  of  a  manor.  Spelman. 
A  court  of  instloe,  Irhetiiw  of  general  or 

special  Jurisdiction.  Fleta.  lib.  2.  1.  72,  9  1: 
Spelman;  Cowell;  3  Bl.  Comm.  c.  Iv.  See 
"Court" 

A  courtyard  or  inclosed  piece  of  gzoond; 
a  close.    St.  Bdw.  Conf.  1.  6;  BhmIob,  76» 
222b,  335b.  366bk  858;  Bpelmaa.  Bm  *Xtaila  , 
Claudenda." 

The  eivil  or  aeenlar  powar.  aa  dlattn- 
gnlahed  from  the  church.  Spelman. 

CURIA   ADVISARE   VULT    (l^t.)  ThS 
court  wishes  to  consider  tbe  matter. 
 in  Practice.  The  entry  formerly  made  ! 

upon  the  record  to  vindicate  the  continuance  i 
Of  a  cause  until  a  final  Judgment  should  hs 
fwideved. 

It  Is  commonly  abbreviated  thus:  Cur 
adv.  vult.  Thus,  from  amongHt  many  ex- 
amples, in  2  Barn.  &  (\  172,  after  the  report 
of  the  argument,  we  find  "cur.  adv.  vuUJ^ 
then,  "on  a  ittbaegpent  day  Judgmmt  was 
delivered,**  etc 

CURIA  BAR0NI8  (or  BARONUM).  In  old 
English  law.  A  court  baron.  Fl^La,  Ub.  1 

c.  53. 

CURIA  CANCELLARIAE  OFFICINA  JUS^ 
titiae.  The  court  of  chancery  la  th»  work- 
shop of  Justice.   2  Inst  652. 

CURIA  CHRI8TIANITATI8.  A  eoortChris- 

tlan. 

CURIA  CLAUOENOA  (Lat)  In  practice. 
A  writ  which  aadeafly  lay  to  compel  a 
party  to  Indoae  hla  land.  ntsb.  Nat.  Brev. 

297. 

CURIA  C0M1TATU8  (Law  Lat)  In  old 
English  law.  The  court  of  the  county;  the 

county  conrt.  or  court  of  the  phire  (Saxor. 
scyregemot ) ,    in   tbe   Saxon    times.  See 
"Gonnty  Conrt" 

'  CURIA  CURSUS  AQUAE.  .\  court  heM 
by  the  ion!  of  the  manor  of  Gravesend  for 

I  the  better  management  of  barges  and  boats 
plying  on  the  river  Thames  betwaea  Oravee- 

'  end  and  Windsor,  and  also  at  Gmvaaead 

I  bridge,  etc.    2  Ceo.  II.  c.  26. 

CURIA  OOMINI.  In  old  English  law.  Tha 
I  lord's  conrt,  house,  or  hall,  where  «I1  the 
'  tenants  met  at  the  time  of  keeptas  court 

Cowell. 

.  CURIA  LEGITIME  AFFIRMATA  (Law 
!  T^t.)  In  old  Scotch  practice.  Court  law- 
fully op.  lied,  or  opened  in  due  form.  V 
I  formal  phrase  used  in  the  captions  of  rec- 
I  ords.  8  How.  St  Tr.  654:  1  Plte.  Grlni.  Tr. 
<  pt  1,  p.  148. 
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CURIA  MAGNA.  In  old  BncUsh  The 
greftt  court:  one  of  the  ancient  uaiiieB  of 
parliament.    1  Bl.  Comm.  148. 

Tht  king's  court,  or  ouMa  reffU.  OnlAb 
HM.  Rag.  Law.  144. 

CURIA  MAJORIS.     In  old  EnsUsh  law. 

The  major  s  court.    Calth.  144. 

CURIA  MILITUM.  A  court  80  called,  an- 
cieDtly  hcl<l  at  Carisbrook  Gastl«,  in  the  Isle 
ofWlsht.  CoweU. 

CURIA  PALATII.  In  Endlah  law.  Tlie 

Iialace  court. 

CURIA  PARLIAMENT!  SUIS  PROPRilS 
legibus  subsistit.  The  court  of  parliament  is 
(OTerned  by  its  own  peculiar  laws.  Coke. 
4lh  iMt  M;  Broom,  Leg.  Ifaac.  (Id  London 
Bl)  82;  U  C.  B.  414.  414. 

CURIA  PEDIS  PULVERIZATI.  In  old 
KafHsh  law.  The  court  of  piedpoudre  or 
fiepondrM  (q,  v.)  Z  Bl.  Comm.  ti. 

CURIA  PSNTieiARUM.  A  court  lield  by 
the  sherlS  of  Chester,  in  a  plaoo  there 

ca!IM  the  "Pendlce."  CoweU. 

CURIA  PERdONAE.  la  old  records.  A 
puaooaco  bonasb  or  raanse.  Kennett.  Par. 
lat»S;  OowolL 

CURIA  REGIS  (Lat.  the  king's  court).  .\ 
term  applied  to  the  aula  regis,  the  bancus 
or  oommuni»  bancus,  and  the  <ler  or  eyre, 
as  being  eoiirt.s  of  the  king*  hat  ftpiMrtallr 

to  the  aula  regis  (q.  v.) 

CURIALTY.    In  S<  otrh  law.  rurtesy. 
CURIOSA  ET  CAPTIOSA  INTERPRETA- 

tie  la  logo  ropMbatur.  A  enrioua  and  cap' 
tiotts  interpretation  in  tlio  law  la  to  be  re- 
proved.   1  Bulst.  6. 

CURNOCK.  In  old  English  law.  A  meas- 
ure containing  four  bushels  or  half  a  qnar- 
iw  of  oora.  Cowall;  Konnt 


or 


CURReNCY.  Cnrrent  money  iq.  r.) 


CURRENT. 

translL 


In 


CURRENT  MONEY.  Lawful  money ;  what- 
erer  pasaea  cnrrent  for  money,  whether  coin 
er  paper  mooej.  27  lU.  601;  %  Mo.  701;  8 
man.  m . 

In  comcncrclal  use.  "currenc  y"  i.s  confined 
to  paper  money,  as  distinguished  from  "spe- 
cie" or  eoin  money.  14  lOeta.  IS  Wall. 
lU.  8.)  657. 

CURRIT  QUATUOR  PE0IBU8  (Law  Lat. 
It  runs  upon  four  feet:  or.  as  sometimes 
<'xpre8»ed.  it  runs  upon  all  fovir.s).  .V  phrase 
used  in  arguments  to  signify  the  entire  and 
eflwt  afvlfeatloB  of  a  caae  qpited.  *'lt 
dota  not  follow  that  thay  ran  taafiior  petfi* 
hnr  1  W.  Bl.  145. 

CURRIT  TEMPUS  CONTRA  DESIDE8  ET 
suj  juris  contemptores.  Time  runH  against 
the  sk^hful  and  those  who  neglect  their 
i4Ma  BroolOB,  tola.  lOObi  1«1;  Flala.  Ub. 
Icfwl  11. 


CUR8ITOR.  A  junior  clerk  fn  the  conrt 

of  chancery,  whose  business  it  formerly  was 
to  write  out  from  the  register  those  forms  of 
write  whic  h  issued  of  course.  SadI  writs 
were  called  writs  de  curau  (of  course), 
whence  the  name,  which  had  been  acquired 
as  early  as  the  reign  of  Edward  III.  Tlio 
body  of  cursitors  constituted  a  corporation, 
each  clerk  having  a  oertain  number  of  coun- 
ties assigned  to  him.  Ooke^  2d  Inst  It70;  t 
Spence.  Eq.  Jur.  238. 

CUR8ITOR  BARON.  An  officer  of  the 
court  of  exchequer,  who  is  appointed  by 
patent  under  the  great  seal  to  be  one  of  the 
barons  of  the  exchequer.  The  otiice  is  abol- 
ished bj  St  12  A  20  Vict  c  86.  Wharton. 

CURSOR.  An  Inferior  officer  of  the  papal 

court. 

CUR8U8  CURIAE  EST  LEX  CURIAE. 
The  practice  of  the  conrt  is  the  law  of  the 

court  8  Bulst.  53;  Broom,  Leg.  Max.  (3d 
London  Ed.)  120;  12  C.  B.  414;  17  Q.  B.  8(>: 
8  Exch.  199;  '1  .Mauie  &  S.  2.^);  15  East,  I'JG; 
12  Mees.  &  W.  7;  4  Mylne  *  G.  685;  8  Scott 

N.  R.  m. 

CURTESY.  The  estate  to  which,  by  com- 
mon law.  a  man  is  entitled,  on  the  death  of 
his  wife,  in  the  lands  or  tenements  of  which 
she  was  seised  in  possession  in  fee  simple 
or  in  tail  during  her  coverture,  provided 
they  have  had  lawful  issue  born  alive  which 
might  have  been  capable  of  inheriting  the 
estate. 

It  is  a  freehold  estate  for  the  term  of  bis 

natural  life.  1  Washb.  Real.  Prop.  127.  In 
the  common  law.  the  word  is  used  in  the 
phra.se8  "tenant  by  curtesy,"  or  "estate  by 
curtesy,"  but  seldom  alone;  while  in  Scot- 
land of  Itself  It  denotes  the  estate.  See 
"Estates." 

Some  considerable  question  has  been  made 
as  to  the  derivation  both  of  the  eastom  and 

its  name.  Tt  seems  pretty  elear.  however, 
that  the  term  is  derived  from  ^■Curtis,  a 
court,  and  that  the  custom,  in  Eifgland  at 
least  is  of  English  origin,  though  a  similar 
custom  existed  fn  Normandy,  and  still  ex- 
ists in  Scotland,  l  Washb.  Real  Prop.  128, 
note:  Wright  Ten.  192;  Co.  Lltt  SOa;  2  Bl. 
Comm.  126;  Brsk.  Inst  280;  Grand  Oont  do 
NormandiOi  c.  110. 

CURTILAGE.  The  inclosed  space  imme- 
diately surrounding  a  dwelling  house,  con- 
tained within  the  same  incloanre. 

It  is  defined  by  Blount  as  a  yard,  back- 
side, or  piece  of  ground  near  a  dwelling 
house,  in  which  they  sow  beans,  i  ti  .  yet 
distinct  from  the  garden.  Blount;  Speiman. 
By  others  it  Is  said  to  be  a  waste  piece  of 
ground  so  situated.  Cowell. 

It  has  recently  been  defined  as  "a  fence 
or  inclosure  of  a  small  piece  of  land  around 
a  dwelling  house,  usually  including  the 
boildlngs  occupied  In  connection  with  the 
dwelling  house,  the  Inclosure  con.sistlng  ei- 
ther of  a  separate  fence,  or  partly  of  a  (enoe 
and  partly  of  the  exterior  of  bnildiaga  ao 
within  this  inclosare."  10  Guah.  (lius.) 
480. 
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the  ottmae  of  breaking  Into  a  tan  or 

house  is  burglary.  See  4  Bl.  Comm.  224;  1 
Hale.  P.  C.  558;  2  Rusa.  CrimeB.  13;  1 
Run.  Crhnes.  790;  Ruas.  A  R.  289;  1  Oar.  4b 

K  84:  in  r>iHh.  (Mass.)  480. 

In  Mii-hi^an  the  meaning  of  curtilacs  has 
been  extended  to  include  more  than  an  Ill- 
closure  near  the  house.    2  Mi(  h.  250. 

CURTILES  TERRAE.  In  old  English  law. 

Court  lands.   Cowell.   See  "Court  Lands." 

CURTILLUM.  The  area  or  space  within 
the  inclosare  of  a  dwelling  house.  Spelnuui. 

CURTIS.  The  area  about  a  building;  a 
garden:  a  hut  or  farmer's  house;  a  farmer's 
house  with  the  land  enrolled  with  it. 

A  viiiu^e  or  a  walled  town  containing  a 
small  number  of  houses. 

The  residence  of  a  nobleman:  a  hall  or  pal- 
ace. 

A  court;  a  tribunal  of  justice.  1  Washb. 
Rfal  Prop.  120;  Sin  hnan:  3  Bl.  Comm.  320. 

The  similarity  of  the  derivative  meaning 
of  this  word  and  of  aula  Is  qnlte  notloeable, 

both  comini?  to  (bmoto  the  court  itself,  from 
dcTiotinK  the  place  where  the  court  was  held, 

CUSTA,  or  CUSTANTIA.  Costs. 

CU8T00E8.  Keepers;  guardians;  con- 
servators. 

ctistodes  pads,  gnardlaos  of  the  peace,  l 
Bl.  Comm.  349. 

Cu»tode9  UbertaHf  An0Uie  OMetoritate  par- 
Uomenti.  guardians  of  the  liberty  of  Eng- 
Isnd  by  authority  of  parliament.  The  style 
in  which  writs  and  all  Judicial  process  ran 
during  the  grand  rebellion,  from  the  death 
of  Charles  I.  till  Cromwell  was  declared  pro- 
tector. Jacob. 

CU8T0DIA  LEQiS.  In  custody  of  the  law. 

CUrrODIAM  LeA8C.  In  Bnglish  law.  A 
grant  from  the  crown  under  the  exchequer 
seal,  by  which  the  custody  of  lands,  etc., 
seized  in  the  king's  hands,  is  demised  or 
committed  to  some  person  as  custodee  or 
If  pfjee  thereof.  Wharton. 

CUSTODY.  The  detainer  of  a  person  by 
▼Irtue  of  a  lawful  authority.  3  Chit  Prae. 
856. 

The  care  and  possession  of  a  thing. 

CUSTOM.  Such  a  usage  as  by  common 
(on-^'  iit  Hiif!  \iniform  practice  has  become 
tv,>  <a\v  of  the  place,  or  of  the  suhJect-matter, 
to  wliich  it  r«»late8. 

It  differs  from  pres(  ription,  which  is  per- 
sonal, and  is  annexed  to  the  person  of  the 
owner  of  a  particular  estate;  while  the  oth> 
f  v  is  Io<al.  and  relates  to  a  particular  dis- 
trict. An  instance  of  the  latter  occurs  where 
the  question  is  upon  the  manner  of  conduct- 
ing a  particular  branch  of  trade  at  a  cer- 
tain place:  of  the  former,  where  a  certain 
person  and  bin  anceHtois.  or  tbo.se  whose 
estates  he  has,  have  been  entitled  to  a  cer 
tain  advantage  or  privilege,  as  to  have  com- 
mon of  pasture  in  a  certain  dose,  or  the 
like.    2  Bl.  Comm.  263. 

General  rastoms  are  such  as  constitute  a 


part  of  the  oommon  law,  and  extend  ts  ttw 

whole  country. 

Particular  customs  are  those  which  are 
confined  to  a  particular  district. 

CUSTOM  HOU8K.  A  place  appointed  by 

law.  In  ports  of  entry,  where  importers  of 
Koods.  wares,  and  merchandise  are  bound  to 
enter  the  same,  in  order  to  pay  or  secure 
the  duties  or  customs  due  to  the  govern- 
ment. 

CUSTOM  OF  MERCHANTS.  A  system  of 
customs  acknowledged  and  taken  notice  of 
by  all  nations,  and  wlUch  are  therefore  a 
part  of  the  gettsiml  law  oC  ttia  land.  See 
"I  aw  Merdumt;"  1  dUt  BL  Comm.  71. 
note  9. 

CUSTOMARY  COURT  BARON.  A  court 
baron,  at  which  copyholders  might  transfer 

their  estates,  and  where  other  matters  re- 
lating to  their  tenures  were  transacted.  3 
Bl.  Comm.  3:i. 

This  court  was  held  on  the  manor,  the 
lord  or  his  steward  sitting  as  judge.  1 
Crabh.  Real  Prop.  §  633.  It  mipht  be  held 
anywhere  in  the  manor,  at  the  pleasure  of 
the  Judge,  unless  there  was  a  cuslolB  tO  tiie 
contrary.  It  might  exist  at  the  same  time 
vrith  a  court  baron  proper,  or  even  where 
thwe  were  no  freeholders  in  the  manor. 

CUSTOMARY  ESTATES.  Estates  which 
owe  their  origin  and  existence  to  the  ca» 
t<nn  of  the  ntanmr  tn  wbidi  tfiegr  af*  Md.  i 
Bi.  Comm.  149. 

CUSTOMARY  FREEHOLD.  A  class  of 
freeholds  held  according  to  the  custom  of 
the  manor,  derived  from  the  ancient  tenure 
in  villein  toi  age.  Holder.';  of  such  an  estate 
have  a  freehold  interest,  though  it  is  not 
held  by  a  freehold  tenure.  S  BL  Oooun.  14t. 

CUSTOMARY  SERVICE.  A  service  due 
by  ancient  custom  or  prescription  only. 
Such  is,  for  example,  the  service  of  doing 
suit  at  another's  mill,  where  the  persons 
resident  in  a  particular  place,  by  usapje.  time 
out  of  miud  have  been  accustomed  to  grind 
com  at  a  particular  mllL  S  BL  Oomm.  StI. 

CUSTOMARY  TENANTS  (Law  Lat.  ruf- 
tnmarii  teneutcs).  In  English  law.  Such 
tenants  as  hold  by  the  custom  of  the  manor, 
as  their  special  evidence.    Termes  da  la 

Ley.    Popyholders  belong  to  this  clasa.  S 

ni.  Comm.  147.  MS.    See  "Copyholder." 

CU8TOME  SERRA  PRISE  STRICTE.  Cus- 
tom must  be  taken  atrietl^.  lenk.  OmL  Gml 
88. 

CUSTOMS.  This  term  is  usually  applle.l 
to  those  taxes  which  are  payable  upon  goods 
and  menhandisc  imported  or  exported. 
Story.  Const.  §  949;  Bac.  Abr.  "Smuggling." 

The  duties,  toll,  tribute,  or  tariff  payable 
upon  jnerchandisc  exported  or  imported. 
These  are  called  customs  from  having  been 
paid  from  time  IramemorlaL  Bzpreaaed  In 
law  Latin  by  cn.^tvma.  as  distinguished  frem 
contuetudines,  which  are  usages  merely.  1 
Sharswood,  BL  Oomm.  S14. 
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CUSTOMS  AND  SERVICES  (Law  Lat.  con- 
suetudines  el  xervitia).  In  old  English  law. 
Servit  fs  which  the  tenants  of  lands,  under 
the  feudal  law,  owed  to  their  lords,  and 
whirh.  if  witliheld.  tlic  lord  nii^ht  resort  to 
the  writ  of  customs  and  services  (breve  ile 
COntxit'txuUnibui  et  tervitiU)  to  compel  them. 
Tomlln.  See  "De  ConeuetudinllMis  et  Ser- 
Tltfls." 

CUSTOMS  CONSOLIDATION  ACT.  St  16 
4e  IT  Vict.  c.  107.  which  hais  boen  freffliently 
amended.    See  2  Steph.  Comm.  5ti3. 

CUSTOMS  OF  LONDON.  Particular  reg- 
ulations in  force  within  the  city  of  London, 

in  regard  to  trade,  appt i  iiticrs,  widows  and 
orphans,  etc.,  which  are  recognized  as  form- 
ing part  of  the  BngUA  oommon  law.  1  Bl. 
Comm.  76. 

CUSTOS.  A  custodian,  guard,  keeper,  or 

warden,  a  mapistrate. 

CUSTOS  BREViUM  (LAt.)  Keeper  of 
writs.    An  officer  of  the  court  of  common 

plea.K.  whose  duty  it  Is  to  receive  and  keep 
ail  the  writs  returnable  to  that  court,  and 
put  them  upon  file,  and  also  to  receive  of  the 
prothonotarles  all  records  of  nisi  pri««. 
called  poitteas.  Blonnt.  An  officer  In  the 
kiriK's  bench,  havlnK  similar  duties.  Cow- 
ell;  Termes  de  la  Ley.  The  office  is  now 
abouahed. 

CUSTOS  FERARUM.  A  gamekeeper. 
Town&  PI.  266. 

CUSTOS  HORREI  REGII.    Protector  Of 

the  royal  jrranary.    2  Bl.  Comm.  :V.H. 

CUSTOS  MARIS  (Lat.)  Warden  or  guard- 
Ian  of  the  seas.  Among  the  Baaawm  ui  ad- 
miral. Spelman.  "Admlrallua." 

CUSTOS  MORUM.  The  guardian  of  morals. 
The  court  of  queen's  bench  has  been  so 
stjied.  4  Steph.  Comm.  S77. 

CUSTOS  PLACITORUM  CORONAE  (Lat.) 
Kefpfr  of  the  pleas  of  the  crown  (the  crim- 
inal records).  Said  by  Blount  and  Cowell  to 
be  the  same  as  the  cuttot  rotulorum. 

CUSTOS  ROTULORUM  (Lat.)  Keeper  of 
the  rolls.  The  principal  justice  of  the  peace 
Of  a  county,  who  is  the  iieeper  of  the  rec- 
ords of  the  county.  1  Bl.  Comm.  849.  He 
Is  always  a  Justice  of  the  peace  and  quorum. 
Is  the  chief  civil  officer  of  the  king  In  the 
comity  an<l  is  nominated  under  the  king's 
Sign  manual.  He  is  rather  to  be  considered 
a  minister  or  officer  than  a  Judge.  Blonnt; 
Cowell;  I.ambard.  Eiren.  lib.  4.  c.  3,  p.  378; 
4  Bl   Comm.  272;  3  Steph.  Comm.  37. 

CUSTOS  8PIRITUAL1UM.  In  EnglUh  ec- 
deslastleal  law.  Keeper  of  the  spirituali- 
ties: he  who  pxerclses  the  spiritiml  jtirlsdlc- 
tioD  of  a  diocese  during  the  vacancy  of  the 
see.  Cowell. 

CUSTOS  STATUM  HAEREOIS  IN  CUS- 
todia  existentis  meliorem  non  deteriorem, 
faeerc  potest.   A  guardian  can  make  the  es- 


tate of  an  heir  living  under  bis  guardian- 
ship better,  not  worse.  7  Coke,  7. 

CUSTOS  TSMPORALIUM  (Law  Lat)  In 

EnKliJ^h  ecclesiastical  law.  Keeper  of  the 
lemporaiities.  He  to  whose  custody  a  va- 
cant see  or  abbey  wa.s  coiiiinitted  by  the 
king,  as  supreme  lord;  who,  as  a  steward 
of  the  goods  and  profits,  was  to  give  account 
to  the  escheator,  and  he  Into  the  exchequer. 
Cowell. 

CUSTOS  TERRAE.  In  old  English  law. 
Guardian,  warden,  or  keeper  of  the  land. 
Mag.  Chart,  c  4. 

CU8TUMA  ANTIQUA  8IVE  MAGNA  (  Lat 
ancient  or  great  duties).  The  duties  on 
wool,  sheepskin,  or  wool  pelts  and  leather 
exported  were  so  called,  and  were  payable 
by  every  merchant  stranger  as  well  as  na- 
tive, with  the  pxcoptioti  that  merchant 
strangers  paid  one-half  as  much  again  as 
natives.  1  Sharswood,  Bl.  Comm.  S14. 

CU8TUMA  PARVA  ET  NOVA  (T^t.)  An 

Impost  of  three  pence  In  the  jioiind  sterling 
on  all  commodities  exporteil  or  impoi  ted  by 
merchant  strangers.  Called  at  first  the  "Al- 
len's duty,"  and  first  granted  by  SL  31  Sdw. 
I.  Maddoz.  Hist  Bxch.  626,  6S2;  1  Shars- 
wood. Bl.  Comm.  814. 

CUTH,  or  COUTH  (  Saxon).  Known  ,  know- 
ing. Uncuth,  unknown.  See  "Couthut- 
laugh;"  'Uncuth." 

CUTH  RED.  A  knowlnc  or  skillful  coun- 
sellor. 

CUTPURSE  (Law  Lat.  Imrstinnn  si-issur  : 
Law  Fr.  rj/nxfiur  ilr  hiirtf).  In  old  (riminal 
law.  An  offender  answering  to  the  modem 
pickpocket   Fleta,  lib.  1,  c.  36,  8  IL 

CUTTER  OF  THE  TALLIES.  In  old  Eng- 
lish law.  An  officer  in  the  exdiequer,  to 
whom  it  l>elonged  to  provide  wood  for  the 
tallies,  and  to  cut  the  sum  paid  upon  them, 

etc. 

CY  PRES  (Law  Kr.  as  ne:ir  as).  The  rule 
of  construction  applied  to  a  will.  Imt  not  to 
a  deed,  by  which,  where  the  testator  evinces 
a  particular  and  a  general  Intention,  and 
the  particular  Intention  cannot  take  effect, 
tlie  words  shall  be  so  construed  as  to  give 
effect  to  the  general  intention.  .3  Hare,  12; 
2  Term  R.  254;  2  Bligh,  49;  Sugd.  Powers, 
60:  1  Spence.  Eq.  Jur.  6S2. 

The  principle  is  applied  to  sustain  wills 
in  which  peri)etulties  are  attempted  to  \)e 
created,  so  that.  If  It  can  possibly  be  done, 
the  devise  is  not  regarded  as  utterly  void, 
but  Is  expounded  In  such  a  manner  as  to 
carry  the  testator's  intention  into  effect  as 
far  as  the  law  respecting  perpetuities  will 
allow.  This  la  called  a  omiatruction  cy  pre*. 
Its  rules  are  vague,  and  depend  chiefly  upon 
judicial  discretion  ^lled  to  flie  particular 
case.  S5edKw.  Const  Law,  266;  Storjr,  Bq. 
Jur.  §  1169  et  seq. 

It  is  also  applied  to  sustain  devises  and 
bequests  for  charity.   Where  there  is  a  defi 
nite  charitable  purpose  which  cannot  talce 
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place,  the  courtt  will  not  mbstltute  another, 

as  tlipy  onco  dit!;  Imt  if  rliarity  he  the  gen- 
eral substantial  intention,  though  the  mode 
provided  for  its  execution  tells,  the  Eng- 
lish chancery  will  find  some  means  of  ef- 
fectuating It.  even  by  applying  the  fund  to 
:i  (UrTerent  puri><)se  from  thai  <  ontemplatfil 
by  the  testator.  |uovi«le<i  only  it  be  charita- 
ble. Hoyle.  Char.  147.  155;  Shelf.  Mortm. 
60 1;  3  Brown.  Ch.  379;  4  Ves.  14;  7  Ves. 
69.  82. 

The  doctrine  is  denied  in  .Alabama  (19 
Ala.  814).  Connecticut  (22  Conn.  31).  Oela- 1 
ware  (2  Har.  18).  Indiana  (3S  Ind.  198).) 
Iowa  (2  Iowa.  31.'.),  Maryland  (.">  Har.  &  .J. 
392),  New  York  (2?.  N.  Y.  298).  North  Caro 
lina  (37  N.  C.  2.S5).  and  \\'is(  onsin  i  to  Wi.'^. 
276.  75  Wis.  431) ;  but  is  in  force  in  Califoi- , 
nla  (58  CaK  457).  iniiiots  (16  111.  225).  Mas- 1 
sachnspttR  (96  Mass  .•>:^9).  Missouri  (94  .Mo 
459).  Pennsylvania  (51  Pa.  St.  196).  and 
Rhode  Island  (14  R.  I.  412). 

CYNEBOTE  (Sa.xon.  from  (ffii.  kin.  or  re- 
lationship, and  bnt.  a  satisfaction).   In  Sax-i 


Ion  law.    A.  pecuniary  composition  for  kill- 

ing  a  relative;  the  same  with  oenegild  (g. 

V.  I    Spelnian,  voc.  "{"enegild." 

j  CYPH0NI8M.  A  punishment  used  by  the 
I  anclenta.  which  aome  suppose  to  have  been 
the  smearing  of  the  l)ody  with  honey,  and 
exposing  the  pei  son  to  flies,  wasps,  et«  .  l?iit 
the  author  of  the  notes  on  Ilesyihiu'^  says 
it  is  derived  from  the  Greek  to  bead  or 
stoop,  and  slgnlfles  that  kind  of  punishment 
still  used  by  the  rbinese,  called  bv  Sir 
George  Staunton  '  the  wooden  collar."  by 
which  the  neck  of  the  malefactor  is  bent  or 
weighed  down.    Knr.  Lond.;  Wharton. 


CYRCE  (Saxon).   A  church. 

CYRICBRYCE.  In  Saxon  law.  A  break- 
ing into  a  church.  Blount. 

CVROGRAPHARIUS.  In  old  English  law. 
A  (  vrographer;  an  officer  of  tihe  oommon 

p!ea^  I'lnift 

CYROGRAPHUM.   A  cirograph. 
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D.  B.  E.    Dc  licnc  esse  (ij.  r.) 

O.  B.  N.  iJc  itonut  noil,  a  species  of  admin- 
latmtlon. 

D.  E.  R.  I.  C.  D«  ea  re  itn  consaere,  con- 
cerning this  matter  have  decreed.  A  phrase 
used  in  the  record  of  decrees  o(  the  Roman 
senate. 

O.  8.  B.  DtMhm  raiw  (or  •foe)  breee. 

DA  TUA  DUM  TUA  8UNT,  POST  MOR- 

tem  tunc  tua  non  sunt.  Give  the  things 
which  are  yours  whilst  they  are  fours;  after 
deatb  then  they  are  not  yoara.  S  Bmltt  18. 

DABI87  DABO  (Lat.  will  you  give?  I  will 
give).  In  the  Roman  law.  One  of  the  forms 
of  making  a  verbal  stipulation.  Inst  S.  16. 
1;  Bracton,  foL  15h. 

OACION.  In  Spanish  law.  The  real  and 
effective  delivery  of  an  object  in  the  execu- 
tion of  a  contract 

DAILY.  Every  day.  A  newspaper  pub- 
lished six  days  In  each  week,  whether  Sun- 
day or  Monday  be  the  day  omitted,  is  held 
to  be  a  "dally  newspaper."  46  Minn.  27. 

DAKER,  or  DIKER.  Ten  hides.  Blount. 

DALE  and  SALE.  Fictitious  names  of 

places,  used  in  the  English  book?  as  exam- 
ples. Perk.  c.  2.  §  152.  "The  manor  of  Dale 
and  the  manor  of  Sale,  lying  both  in  Vale." 
Bac  Abr.  "Case  of  Revocation  of  Uses;" 
Perk.  c.  S,  f  230. 

DALUS,  DAILU8,  or  DAILIA.   A  certain 

rm-asure  of  land;  such  narrow  slips  of  jias 
ture  as  are  left  between  the  plowed  furrows 
la  arable  land.  Oowell. 

DAM.  A  construction  of  wood,  stone,  or 
other  materlala,  made  across  a  stream  of 
water  for  the  purpose  of  confining  it;  a  mole. 

DAMAGE.  The  loss  caused  by  one  person 
to  another,  or  to  his  property,  either  with 
the  design  of  Injuring  him.  or  with  negli- 
gence and  carelessness,  or  by  Inevitable  ac- 
cidenL  See  "Damages." 

DAMAGE  CLEER.  The  tenth  part  in  the 
common  plena,  and  the  twentieth  part  in  the 
king's  bench  and  exchequer  courts,  of  all 

damages  beyond  a  certain  sum.  which  was 
to  be  paid  the  prothonotary  or  chief  officer 
of  the  court  In  which  they  were  recovered 
before  execution  could  be  taken  out.  At 
first  it  was  a  gratuity,  and  of  uncertain 
proportions.  Aboli.shed  by  St.  17  Our.  II.  C. 
6.    Co  well ;  TermcH  de  la  Ley. 

DAMAGE  FEASANT  (Fr.  faixant  dommage, 
doing  damage).  A  term  usually  applied  to 

the  injury  which  animals  bclonKinR  to  one 
person  do  upon  the  land  of  anotlier  by  feed- 


'  Ing  there,  ami  treading  down  his  grass,  corn, 
or  other  production  of  the  earth.  8  Bl. 
Comm.  6;  Co.  Litt.  142.  1«1. 

DAMAGED  GOODS.  In  maritime  law. 
Goods,  subject  to  duties,  which  have  re- 
ceived some  Injury  either  In  the  voyage 
home,  or  while  bonded  In  warehouse. 

DAMAGES.  The  indemnity  recoTerable 
by  a  person  who  has  sustained  an  in  Miry, 
either  In  his  person,  property,  or  relative 
rights,  through  the  act  or  default  of  an- 
other. 

The  sum  claimed  as  such  Indemnity  by  a 

plaintiff  in  his  declaration. 

The  injury  or  loss  for  which  compensation 
Is  sought. 

The  sums  allowed  by  law  for  tortious  In- 
Jury  or  losses  from  breach  of  contract.  1 

Suth.  Dam.  .l. 

 In  Modern  Law.  The  term  Is  not  used 

in  a  legal  sense  to  Include  the  costs  of  salt, 
though  it  was  formerly  so  used.  Co.  LltL 
267a;  Doug.  751. 

Damages  are  either  direct  or  consequent 
tlal. 

(1)  Direct  are  those  which  result  Imme- 
diately from  the  act  complained  of. 

(2)  Consequential  are  more  remote  conse- 
quences of  such  act  See  '^OonssqnMitlai 
Damagea" 

Compensatory  or  exemplary:  the  tatter 

being  also  railed  "punitive"  or  "vindictivp." 

(3)  Compensatory  damages  are  those  al- 
lowed as  recompense  for  the  Injury  su^ 
fered. 

(4)  Exemplary  damages  are  those  allowed 

as  a  punishment  for  torts  committed  with 
fraud  or  actual  malice.    See  "Exemplary 
Damages." 
General  or  special. 

(5)  General  damages  are  those  necessa- 
rily and  by  implication  of  law  resulting 
from  the  act  or  default  complained  of. 

(6)  Special  damages  are  thoss  arising  di- 
rectly, but  not  necessarily  or  by  Implication 
of  law. 

Liquidated  or  unliquidated. 

(7)  Liquidated  damages  are  those  whose 
amount  has  been  determined  by  anticipatory 
agreement  lietwoen  the  parties. 

(8)  Unliquidated  damages  are  those  not 
■o  fixed,  but  determined  after  they  have  re- 
sulted. 

Snbstantfat  or  nominal. 

(9)  Su!)stnTitiai  damages  are  those  allowed 

as?  actual  compensation. 

(10)  Nominal  damages  are  a  trifling  sum 
allowed  where  an  infraction  of  a  right  Is 
shown,  but  no  resultant  damage  Is  proved. 
See  "Nominal  Damages." 

DAMAIOUSE.  Tn  old  English  law.  Cans- 

inK  damage  or  loss,  as  distinguished 
torcenouse,  wrongful.   Britt.  c.  61. 
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DAMNA  (Lat.  damnum}.  DamagM,  both 
inclusive  and  exclaalve  of  costs. 

DAMNI  INJURIAE  ACTIO  (Lat.)  In  civil 
law.  Au  urtidii  for  the  damage  done  by 
one  who  intentionallj  Injured  the  beast  of 

another.    Calv.  Lex. 

DAMN08A  HAEREDITAS.  A  name  Riven 
by  Lord  Kenyon  to  that  species  of  property 
of  a  bankrupt  which,  so  far  from  being 
valuable,  would  be  a  charge  to  tbe  creditors; 
for  oxamplo.  a  t«ra  of  years,  where  the  rent 

would  exceed  the  revenue. 

The  assipnf'f^s  iire  not  bound  to  take  such 
property;  i-m  ihcy  must  make  tlieir  elec- 
tion, and,  baving  once  entered  into  posses- 
sion, they  cannot  afterwards  abandon  the 
property.  7  Bast,  342;  8  Campb.  840. 

DAMNUM  ABSQUE  INJURIA  <  Lat.  injury 
without  wrong).  A  wrong  done  to  a  man 
for  which  the  law  provides  no  remedy. 

Broom,  Lcp.  Max.  1. 

Damage  sustained  without  the  infraction 
of  a  legal  right  25  Conn.  265:  108  Ind.  814. 

Injuria  is  herp  to  bo  taken  In  the  sense  of 
"legal  injury;  '  ami,  where  no  malice  ex- 
ists, there  are  many  rasi's  of  wrong  or  suf 
fering  inflicted  upon  a  man  for  which  the 
law  gives  no  remedy.  2  Ld.  Raym.  695;  11 


DANELAGE.  The  lawa of  the  Danes  which 

obtained  in  tbe  eastern  counties  and  part  of 
the  midland  counties  of  England  in  the  elev- 
enth century.  1  BL  Oomm.  65. 

DANQBRIA.  A  money  payment  made  by 

forest  tenants,  that  they  might  have  liberty 
to  plow  and  sow  in  time  of  pannage,  or 
mast  feeding.  Mann. 

DANGEROUS  WEAPON.  A  weapon  cal- 
culated to  cause  death  or  ^reat  bodily  ham. 
Guns,  swords,  knives,  and  the  like,  are  daih 
gerous  weapons,  as  a  matter  of  law.  110  N. 
C.  497:  1  Baldw.  (U.  S.)  78.  Others  are 
dauBeroiis  or  not.  according  to  their  capa- 
bility of  f  ausin^'  «roat  bodily  harm  in  the 
manner  in  which  they  are  used.  Thus,  a 
champagne  bottle  (88  Oa.  207),  a  dhair  (8 
Tex.  App.  13).  a  club  (104  N.  C  786).  a 
stone  (10  Minn.  407)  or  a  shovel  (17  S.  C. 
65)  may  be  a  dangeroos  weapon. 

DANGERS  OF  THE  SEA.  See  "Perils  of 
the  «— •» 


Mees.  &  W. 


n  Pick.  (Mass.)  527;  10 


Mete.  (Mass.)  371.  Thus,  if  the  owner  of 
property,  in  the  prudent  exercise  of  his  own 
right  of  dominion,  does  acts  which  cause 
loss  to  another,  it  is  damnum  absque  injuria. 
2  Barb.  (N.  Y.)  168;  r,  Barb.  (N.  Y.)  79; 
10  Mete.  (Mass.)  871:  10  Mees.  A  W.  109.  See 
"Nominal  Damages." 

DAMNUM  FATALE.  In  civil  law.  Dam 
ages  caused  by  a  fortuitous  event,  or  in- 
evitable accident;  damages  arising  from  the 
act  of  God.  Among  these  were  tn^ded 
losses  by  shipwre<  k.  lightning,  or  other  cas- 
ualty; also  losses  by  pirates,  or  by  tis  mo- 
fw.  by  Are.  robbery,  and  burglary;  bnt  theft 
was  not  num!)('rod  among  these  casualties. 
In  general,  bailees  are  not  liable  for  such 
damages.  Story.  Ballm.  471. 

DAMNUM  INFECTUM.    In  Roman  law. 

Damage  not  yet  (oinmittcd,  but  threatened 
or  impending.  A  preventive  interdict  might 
be  obtained  to  prevent  audi  damage  firom 

happeninp;  and  It  was  treated  as  a  qUM^ 
delict,  because  of  the  imminence  of  the  dan- 
ger. 

DAMNUM  RBI  AMIS8AB.  A  loss  arising 

from  a  payment  made  by  a  party  in  eoaee> 

queiKc  of  an  error  of  law. 

DAMNUM  8IHE  INJURI  ESSE  POTEST. 
There  may  be  damage  or  injury  inflicted 
without  any  act  of  injustice.  Loflt,  112. 

DAN.  Anciently  the  better  aort  Of  men  la 
England  had  this  title;  so  the  SpaaUh  Don. 
The  old  term  of  honor  for  men,  aa  we  now 
say  Master  or  Mister.  Wharton. 

DANEQELT.  A  tax  or  tribute  Imposed 
upon  tbe  English  when  the  Danes  got  a  foot* 
Ing  In  their  Islaad. 


I    DANISM.  The  act  of  leading  mooflj  on 

usury. 

DANO.  Tn  Spanish  law.  Damage;  the  dp- 
terloration.  injury,  or  destruction  which  a 
man  sulTcrs  with  respect  to  his  person  or  his 
property  by  tbe  fault  (culpo)  of  another. 
White,  New  Recop.  hk.  2.  tit  18,  c.  S.  i  1; 
Id.  bk.  2,  tit  10,  c  12. 

DANS  ET  RETINEN8,  NIHIL  DAT.  One 
who  gives  and  yet  retains  does  not  give  ef- 
fectually. Tray.  Lat  Max.  129.  Or,  one  who 
gives  yet  tetalna  [poneaston]  gtvea  nothing, 

DAPIFER.  A  ateward  either  Of  a  king  or 
lord.  Spelman. 

DARE.    In  the  civil  law.    To  transfer  pmp 
j  erty.   When  this  transfer  is  made  in  order 
to  discharge  a  debt  It  Is  OoHo  solveNdi  anf- 

mo:  when  In  order  to  receive  an  equivalent, 
to  create  an  obligation,  it  is  dutio  cf>ntrQ- 
hendi  animo:  lastly,  when  made  donancli  av. 
imo«  from  mere  liberality,  it  is  a  gift  dono 
daHo. 

DARE  AD  REMANENTIAM.  To  give 
away  In  fee,  or  forever. 

DARRAIQN.  To  dear  a  legal  acooont;  to 
answer  an  accnaatlon;  to  settle  a  ooirtro* 

versy. 

DARREIN  (Fr.  dernier).  Last  Durrriii 
eontlavance,  last  oontlnnanoa. 

DARREIN  PRESENTMENT  (Law FT.)  in 
old  English  law.    The  laat  preeentmeat 

See  "Assize  of  Darrein  Presentment." 

DARREIN  SEISIN  (Law  Fr.  last  seisin). 
A  plea  which  lay  In  some  casee  for  the  ten- 
ant In  a  writ  of  right.  3  Mete.  (Mass.)  184: 
Jackson.  Heal  Actions,  285.  See  1  Roscoe. 
Real  Aettons.  208:  2  Preat  Abatr.  248. 

DATA  (from  Lat  dart,  to  give).  In  oM 
practlee  and  conv^randng.  The  dale  of  a 
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deed;  the  time  when  it  was  given;  that  is, 
executed.    Bl.  Comm.  Append.  1. 

The  date  of  a  writ;  the  time  when  it  was 
iasQed.  Bracton,  fol.  176. 

DATE.  The  designation  or  indication  in 
an  Inatrament  of  writing  of  Cho  time  and 

place  T^'hen  and  where  it  was  made. 

When  the  place  is  mentioned  in  the  date 
Of  a  deod,  the  law  intoidi,  unless  the  con- 
trary appears,  Ihat  it  was  executed  at  the 
place  of  the  date.  Plowd.  7b.  The  word  is 
derived  from  the  Latin  datum,  given;  be- 
cause, when  instruments  were  in  Latin,  the 
fbm  nm  tfottiin,  ete.,  glTOi  the  ~-  di^  ot, 
etc. 

The  date  of  an  instrument  Is  that  stated 
therein  as  that  of  its  execution,  rather  than 
the  actual  time  of  execation.  32  N.  J.  Law, 
115. 

DATE  CERTAINE.  In  French  law.  A 
ixad  dmte;  one  made  certain  by  the  regls- 
tnrtfcm  of  the  InatnuBent. 

DATIO.  In  civil  law.  A  giving,  or  act  of 
glTinS'  Datio  in  tolutum,  a  giving  in  pay- 
ment: a  species  of  accord  and  satisfaction. 
Called,  in  modern  law,  "datlon." 

Appointment  or  assignment.  DcUio  iudi- 
tl*,  ttia  •wpointment  of  a  Judso  to  hear  and 


OATiON.  In  civil  law.  The  act  of  giving 
something.  It  difters  from  donation,  which 
Is  a  fdft;  datlon.  on  the  contrary,  is  giving 
something  without  aiijr  IflMraUtj;  as,  the 

giving  of  an  office. 

DATION  EN  PAIEMENT.  In  civil  law.  A 
giving  by  the  debtor  and  receipt  by  the 
creditor  of  sometiiin)^'  in  payment  of  a  debt 
Instead  of  a  sum  of  money. 

ft  ts  flomewhat  tike  the  accord  and  8atl» 
flMtlon  of  the  common  law.  16  ToiiIIier,  Dr. 
CtV.  note  45 ;  Poth.  Vente,  note  601.  Datinn  en 
palesiewf  resembles  In  some  reepecta  the 
contract  of  sale;  dare  in  solutum  est  quasi 
vendere.  There  la.  however,  a  very  marked 
difference  between  a  sale  and  a  dation  en 
fofoaienl.  First,  the  contract  of  sale  Is  com- 
pete br  the  mere  agreement  of  the  parties; 

the  flatirni  rri  pairmcnt  requires  a  drlivpry 
of  the  tiling  given.  Second,  when  the  debt- 
or pojrs  a  certain  sum  whtdi  he  supposed  he 
va«  owing,  and  he  discovers  he  did  not  owe 
90  mu<h.  he  may  recover  l>ack  the  excess; 
not  so  wlion  projx-rty  other  than  money  has 
been  given  in  payment  Third,  he  who  has 
to  good  taith  sold  a  thing  of  which  he  be- 
'i^vif  h'rnpelf  to  be  the  owner  Is  not  pre- 
ci«ely  required  to  transfer  the  property  of 
It  to  the  buyer:  and.  while  he  is  not  trou- 
bled in  the  possession  of  the  thing,  he  cannot 
pretend  that  the  seller  has  not  fulfilled  his 
obligationg  On  the  contrary,  the  dation  en 
pairment  is  good  only  when  the  debtor  trans- 
ftra  to  the  creditor  the  property  In  the  thing 
which  he  has-  acreerl  to  take  In  payment; 
and  If  the  thing  thus  delivered  be  the  prop- 
erty of  another,  it  will  not  operate  as  a 
Vayment  Poth.  Vente,  notes  602-604.  See 
1  Low.  (U.  S.)  53. 


DATIVE. 

 In  Old  English  Law.    In  one's  gift; 

that  may  be  given  and  disposed  of  at  will 
and  pleasure.  Applied  to  an  officer  in  the 
pt  nsf  of  "removable,"  as  distinguished  from 
"perpetual."  St  9  Rich.  11.  o.  4;  St  46 
Bdw.  ni.  ec.  9,  10;  Oovell. 

 In  Civil  Law.  That  which  is  given  by 

the  magistrate,  as  distinguished  from  that 
which  is  cast  upon  a  party  by  the  law  or  by 
a  testator.  Bouvier.  A  dative  executor  an- 
swer! to  the  administrator  of  the  common 
law.  Coda  lionis,  arts.  1871,  1672. 

DATUM.  AthlngglTO. 

DATUR  OIGNIORI.  It  is  given  to  the 
more  worthy.  2  Vent  268. 

DAUGHTER.  An  immediate  female  de- 
scendant ' 

DAY.  The  space  of  time  which  elapses 
while  the  earth  makea  a  oompleta  revolatl<m 

i  on  its  axis. 

I    A  portion  of  each  space  of  time  whldi,  by 

usage  or  law,  has  come  to  be  considered  as 
the  whole  for  some  particvilar  purpose. 

The  space  of  time  wliicli  elapses  between 
two  successive  midnights.   2  Bl.  Comm.  141. 

That  portion  of  such  space  of  time  during 
which  the  sun  is  shining. 

Gtoneraily,  in  legal  signification,  the  term 
Includes  the  time  elapsing  from  one  mid* 
night  to  the  succeeding  one  (2  Bl.  Comm. 
141),  but  it  is  also  used  to  denote  those 
hours  during  which  business  is  ordinarily 
transacted,  frequently  called  a  "business" 
da^  (5  Hill  [N.  Y.]  437).  as  well  as  that 
portion  of  time  during  which  the  sun  is 
above  the  horizon,  called,  sometimes,  a  "so- 
lar^  day,  and,  In  addition,  that  part  of  the 
morning  or  evening  during  which  sufllciont 
of  his  light  is  above  for  the  features  of  a 
man  to  be  reasonably  discerned.  Coke,  2d 
Inst.  G3. 

By  custom,  the  word  "day"  may  be  under- 
stood to  inclnde  w  orking  days  only  ( Eap. 
121),  and,  in  a  similar  manner  only,  a  cer-. 
tain  number  of  hoars  less  than  the  number 
during  which  the  work  actually  oontlnved 
each  day  (5  Hill  (N.  Y.l  437). 

A  day  is  generally,  but  not  always,  re- 
garded in  law  as  a  point  of  time,  and  frac- 
tions will  not  be  recognized.  15  Ves.  257;  2 
Barn.  &  Aid.  'RH.  And  see  9  Bast,  164;  4 
Campb.  ,197;  11  Conn.  17. 

DAY  BOOK.  In  mercantile  law.  An  ao* 
count  book  In  which  merchants  and  others 
make  entries  of  their  daily  transactiona 
This  is  generally  a  book  of  original  entries, 
and,  as  sneh.  may  be  gtven  In  evidence  to 
prove  the  sale  and  delivery  of  merchandlae, 

or  of  work  done. 

DAY  RULE,  or  DAY  WRIT.  A  rule  or  or- 
der of  the  court  by  which  a  prisoner  on 
civil  process,  and  not  committed,  is  enabled. 
In  term  time,  to  go  out  of  the  prison  and 
its  rule  or  bounds.  Tidd.  Prac.  961.  AbOl> 
ished  by  .5  &  6  Vict.  c.  22,  5  12. 

DAYLIGHT.  The  daytime:  between  sun- 
rise and  sunset  4  Bl.  Comm.  2S4.  Snffldent 
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light,  nf  (lav.  to  distinguish  a  man's  features. 
11  Car.  &  F.  297  ;  11  B.  C.  L.  398. 
Aa  liwanmee  policy  requlrfns  lamps  to  be 

filled  by  dayliKht  was  held  to  mean  not  that 
they  must  be  tilled  In  the  daytime,  but  that 
they  must  not  bo  filled  by  aitlfldal  light. 

rlZi    U.    S.  110. 

DAYS  IN  BANK.  In  English  practice. 
Days  of  ai)pearance  in  the  court  of  common 
pleas,  uFually  called  banctnn.  They  are  at 
the  distance  of  about  a  week  from  each  oth- 
er, and  are  regulated  by  some  festival  of  the 
church. 

DAYS  OF  GRACE.  In  mercantile  Uw. 
Certain  days  (generally  three)  allowed  to 
the  acceptor  of  a  bit!  or  the  maker  of  a 

note  in  which  to  make  payment,  in  addi- 
tion to  the  time  contracted  for  by  the  bill  or 
note  Itselt 

DAY8IMAN.  An  arbitrator,  umpire,  or 
elected  Judge.  CoweU. 

DAYTIME.  See  "Daylight*' 

DAYWERE.  As  rniu  h  arable  land  as  could 
be  ploughed  In  one  day's  worlt.  Coweli. 

DE.  Of;  about;  concerning;  respecting. 

DEACQUIRENDO  RERUM  OOMINIO.  Of 
(about)  acquiring  the  ownership  of  things. 
Dig.  11.  1;  Bractoa,  Ub.  2,  fol.  8b. 

DE  ADMENSURATIONE.  Of  admeasure- 
ment 

TTeed  of  the  writ  of  admeasurement  of 

dowt  r,  which  lies  where  the  widow  has  had 
more  dower  assigned  to  her  than  she  is 
entitled  to.  It  is  said  by  some  to  He  where 
either  an  infant  heir  or  hia  guardian  made 
such  a.ssi^iituciit.  at  suit  of  the  infant  heir 
whose  rights  are  thus  prejudiced.  2  Bl. 
Comm.  136;  Fitzh.  NaL  Brev.  348.  It  seems. 
howcTer.  that  an  assignment  by  a  guardian 
binds  the  infant  heir,  and  that,  after  such 
assignment,  the  heir  cannot  have  hia  writ 
of  admeasurement.  2  Ind.  388;  1  Pick. 
(Masa)  814;  37  Me.  609;  1  Washb.  Real 
Prop.  226. 

Used  also  of  the  writ  Of  admeasurement 
of  pasture,  which  lies  where  the  quantity  of 
common  due  each  ofte  of  several  having 

rights  thereto  has  not  been  ascertained.  3 
Bl.  Comm.  38.  See  "Admeasurement  of 
Dower." 

DE  ADVI8AMENT0  CON8ILII  NOSTRI 

(Law  Lat.  with  or  by  the  advice  of  our 
council).  A  phrase  used  in  the  old  writs 
of  summons  to  parliament.  Reg.  Jud.  Ap- 
pend. 7,  8:  Crabb.  Hist.  Eng.  Law.  240. 

DEAEQUITATE.  Inequity.  Dr  iurc  atrirtn, 
nihil  pnxsvm  vciiitirarc.  <le  acquitatr  tamen. 
iinll'i  moili)  hur  nlittiu  t,  in  strict  law.  I  can 
claim  nothing,  but  in  equity  this  by  no 
means  obtaina  Fleta.  lib.  S.  e.  2.  1  10. 

OE  AE8TIMAT0.  In  Roman  law.  One  of 
till'  innominati'  i  ontracts.  and.  in  effect,  a 
sale  of  land  or  goods  at  a  price  fixed  (oeMti- 
mato)  and  guarantied  by  aome  third  |wrCy» 
who  undertook  to  find  a  irarchaser. 


DE  AETATE  PROBANDA  (Law  I  at  )  Writ 
of  (about)  proYing  age.  An  old  writ  whicn 
lay  to  the  es6heator  or  sheriff  of  a  eonnty 

to  summon  a  jury  to  inquire  whether  the 
heir  of  a  tenant  in  capttc.  ciaiuiing  hia  es- 
tate on  the  ground  of  full  age.  was.  in  fact, 
of  age  or  not   Reg.  Grig.  294;  Fitzh.  Nat 

Brev.  257. 

DE  ALEAT0RIBU8.  AbOUt  gamesters. 
Dig.  11.  5. 

DE  ALLOCATION E  FACIENDA  (Lat.  for 
making  allowance).  A  writ  to  allow  the 
collectors  of  customs,  and  other  such  ofB- 
cers  having  char>,'c  of  the  king's  money,  for 
sums  disbursed  by  them. 

It  was  directed  to  the  treasurer  and  bar> 
ons  of  the  exchequer. 

DE  ALTO  ET  BASSO.  Of  high  and  low. 
A  phrase  anciently  used  to  denote  the  ab- 
solute submission  of  all  differences  to  arbl< 
tration.  Coweli;  2  Reeve,  Hist  Bng.  Law, 

90. 

DE  AMBITU  (Lat.  concerning  bribery). 
Ambitus  (bribery)  was  the  subject  of  sev- 
eral of  the  Roman  laws;  as.  the  Lex  Aufidia, 
the  1MB  Pompeia,  the  Lex  TuUia,  and  othera 
See  «*Amhltaa" 

DE  ANNO  BIMEXTILI.  Of  the  Maaextlle 

or  leap  year.  The  title  of  a  statute  passed 
in  the  twenty  first  year  of  Henry  III.,  which 
in  fact,  however,  is  nothing  more  than  a 
sort  of  writ  or  direction  to  the  justices  of 
the  bench.  Instructing  them  how  the  extraor- 
(linary  day  in  the  leap  year  was  to  be 
reckoned  in  cases  where  persons  had  a  day 
to  appear  at  the  distance  of  a  year,  as  on  the 
essoin  (/<•  malo  Jerti.  and  the  like.  It  was 
therel>y  directed  that  the  a*Mitional  tiay 
should,  toi^i  thi  r  with  that  which  went  be- 
fore, be  reckoned  only  as  one,  and  so.  of 
cenrae.  within  the  preceding  year.  1  Reeve, 
Hist  Bng.  Law,  266. 

DE  ANNUA  PENSIONE  (Lat.  of  annual 
pension).  A  writ  by  which  the  king,  hav- 
ing due  unto  him  an  annual  pension  from 
any  abbot  or  prior  for  any  of  his  .haplains 
which  he  will  name  who  is  not  provided 
with  a  competent  living,  demands  It  of  the 
said  abbot  or  prior  for  the  one  that  is 
named  in  the  writ.  Fitzh.  Nat  Brev.  231: 
Termes  de  la  Ley. 

DE  ANNUO  REDITU  (Lat  for  a  yeariy 

rent).  A  writ  to  recover  an  annuity,  no 
matter  how  payable.  2  Reeve,  Hist.  E^g. 
Law,  266. 

DE  AP08TATA  CAPIENDO  (Lat  for  tak- 
ing an  apostate).  A  writ  directed  to  th*> 
sheriff  for  the  taking  the  body  of  one  who. 
having  entered  into  and  professed  some 
order  of  religion,  leaves  his  order  and  de- 
parts from  his  house  and  wanders  in  the 
country.  Fltih.  Nat  BreT.  222;  Tannes  de 
la  Ley. 

OE  ARBITRATIONS  FACTA  (Lat  of  mr- 
bitratlon  had).  A  writ  ftonnerly  need  wiien 
an  action  was  bnratfit  for  a  caim  whloh  had 
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been  settled  by  arbitration.  Wataon,  Arb. 
{66. 

DE  ARRESTANDIS  BONIS  NE  DI8SI- 
pentur.  An  olil  '.vi  it  whirh  la\  to  sci/.r  goods 
in  tbe  hands  of  a  party  during  the  pendency 
of  a.  MUt*  to  ]Mr«vent  fheir  beUig  made  away 
with.  Reg.  Ortg.  mb. 

DE  ARRESTANDO  IPSUM  QUI  PECU- 
niam  recepit.  A  writ  which  lay  for  the  ar- 
reat  of  one  who  had  taken  the  king's  money 

to  serve  in  tho  war,  and  hid  himself  to  es- 
cape goliiK-    iU'K.  Oiiu.  211);  Blount. 

DE  ARTE  ET  PARTE.  Of  art  and  part 
A  phrue  In  <rid  Sooteh  law.  1  Pltealrn.  pt 
S.p.65.  8m  "Art  and  Part** 

OE  ASPORTATiS  RELIGI080RUM.  Con- 
cerning the  property  of  religious  persons 
carried  away.  Tlie  title  of  St.  35  Edw.  I. 
pa^tsed  to  clieck  the  abuses  of  clerical  pos- 
leBsionfi.  one  of  which  was  the  waste  they 
snVsred  hf  bdng  dralnad  into  fonUgn  coun- 
tries. 2  Reeve^  Hist  Eng.  Law,  157;  t  Inst 

580. 

OE  A8SI8A  PROROQANDA  (Lat  for  pro 
rogutng  aasize).  A  writ  to  pat  off  an  assize 

issuing  to  the  justices,  where  one  of  the  par- 
ties is  engaged  in  the  service  of  olhc  king. 

DE  ATTORNATO  RECIPIENDO  (Lat  for 
reerfTlBg  an  attorney).   A  writ  to  compel 

the  judges  to  receive  an  attornpy  and  admit 
him  for  the  party.   Fitzh.  Nat  Brev.  156b. 

DE  AUDIENDO  ET  TERMINANDO.  For 

hearing  and  determining;  to  hear  and  de- 
termine. 

The  name  of  a  writ  or  commissiou  granted 
to  certain  jnstloes  to  hear  and  determine 
eases  of  heinous  misdemeanor,  trespass,  ri- 
otous breach  of  the  peace,  etc.  Reg.  Orig. 
123  et  scq.:  Fitzh.  Nat  Brer.  110  (B).  See 
"Oyer  and  Terminer." 

DE  AVERII8  CAPTIS  IN  WITHERNAM 
(I-at.  for  cattle  taken  in  withernam).  A 
writ  which  lies  to  take  other  cattle  of  the 
defendant  where  he  has  taken  and  carried 
away  cattle  of  the  plaintiff  out  of  the  ooun- 
tty,  so  that  they  cannot  he  reaihed  by  re- 
ftoVln.  Termes  de  la  Ley;  3  Sbarswood,  Bl. 
Oemn.  14f . 

DE  AVERIIS  REPLEQIANDI8  (Lat)  A 
writ  to  nsAewT  beasts.  S  Bl.  Gomm.  149. 

DE  AVERIIS  RETORNANDIS  fLat.  for  re 
turning  caitle).  Used  of  the  pledges  in  the 
old  action  of  replerln.  2  ReeT^  Hist  Bng. 
Law.  177. 

DE   BENE   ESSE  (Lat  formally:    (mvH  ' 
tioQally:  provisionally).  A  technical  phrase i 
applied  to  certain  acts  deemed  for  the  time 
to  be  well  done,  or  until  an  exception  or' 
other  avoidance.    It  Is  equivalent  to  "pro- ! 
visionally.  ■  with  which  meaning  the  phrase 
is  commonly  employed.  For  example,  a  dec- 
teatioB  is  illed  or  deliTored,  medal  bail  is 
put  in.  a  witness  is  examined,  etc,  cfe  bene 
tuf..  or  provisionally. 


OE  BIEN  ET  OE  MAL. 
Mala** 


See  "De  Bono  et 


DE  BIENS  LE  MORT  (Law  Fr.) 
goods  of  the  deceased.  Dyer,  82. 


Of  the 


DE  BIGAMIS.  Cuiuerning  men  twice  mar- 
ried. The  title  oC  St.  4  Edw.  I.  st.  ;  so  called 
from  the  initial  words  of  the  fifth  chapter. 
2  Inst  272;  2  Reeve.  Hist.  Bng.  Law,  142. 

OE  BONE  MEMORIE  (l^w  Fr.)    Of  good 

memory;  of  sound  mind.  St  Mod.  Lev. 
Fines;  2  Inst  610. 

« 

OE  BONIS  A8PORTATI6  (Lat  f.T  roods 
carried  away).  The  name  of  tiv^  action  for 
trespass  to  personal  property  is  tre^ass  de 
bonis  asportati9.  Buller,  N.  P.  886;  1  Tldd, 

Prac.  5. 

OE  BONIS  NON.   See  '  Administration." 

DE  BONIS  NON  ADMINISTRATIS  H.aw 
Lat  of  the  goods  not  administered).  Where 
the  administration  of  the  estate  of  an  intea> 
tate  is  left  unflnlshed.  In  consequence  ot 
the  death,  removal,  etc..  of  the  administra- 
tor, and  a  new  administrator  is  appointed, 
the  latter  Is  termed  an  administrator  de 
bonis  non :  I.  of  the  goods  of  the  deceased 
not  administered  by  the  former  administra- 
tor. 2  Steph.  Comm.  243.  An  administra- 
tor of  this  kind  is  also  sometimes  appointed 
to  saoceed  an  executor.  Id. 

DE  B0NI8  NON  AMOVENDIS  (Law  Lat) 

Writ  for  not  removing  goods.  .\  writ  an- 
ciently directed  to  the  sheriffs  of  tondon, 
commanding  them,  in  cases  where  a  writ 
of  error  was  brought  by  a  defendant  against 
whom  a  judgment  was  recorered.  to  see  that 
his  goods  and  chattels  were  safely  kept 
without  being  removed,  while  the  error  re- 
mained undetermined,  so  that  execution 
might  be  had  of  them,  etc.  Reg.  Orig.  131b; 
Termes  de  la  Ley.  This  seems  to  have  been 
a  local  writ 

DE  BONIS  PROPRIIS  (Lat  of  his'  own 

goods).  A  Judgment  against  an  executor  or 
administrator  wliich  is  to  be  satisfied  from 
his  own  property. 

When  an  executor  or  administrator  has 
been  guilty  of  a  dewutavit,  he  is  responsible 
for  the  loss  whirh  xho  estate  has  sustained 
de  bonis  propriia.  He  may  also  subject  him- 
self to  the  payment  of  a  debt  of  the  deceased 
fir  hnvis  jirnju  iis  by  his  falsf>  plea  when  sued 
in  a  represeatative  caparity;  as.  if  he  plead 
plenc  adtninistravit.  and  it  l)e  found  against 
him,  or  a  release  to  him  when  false.  In 
this  latter  case  the  judgment  Is  <f«  boni«  fes- 
t(itii}-is  si,  et  si  n")i  ilr  bonis  propriia.  1 
Wm.  Saund.  336b.  note  10;  Bac.  Abr.  "Ex- 
ecutor** (B  8). 

DE  BONIS  TESTATORISf  tat  of  the  goods 
(•f  the  testator).  A  j  i  inir.ent  rendered 
against  an  executor  which  is  to  be  satisfied 
out  of  the  goods  or  property  of  the  testsp 
tor.    Distinguished  from  a  Indigent  de 

bouia  propriis. 
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DB  B0NI8  TESTATORIS  AC  81  (Lat.) 
From  the  goods  of  the  testator.  If  he  has 
any,  and,  if  not,  from  those  of  the  executor. 
A  judgment  rendered  where  an  executor 
faltely  pleads  any  matter  as  a  release,  or, 
ftnwidlT.  In  wiT  ease  where  he  If  to  be 
duurfed  in  case  his  testator's  estate  Is  In- 
•Uffldent.  1  Wm.  Saund.  366b;  Bac.  Abr. 
'HHeentor"  (B  8);  t  Ardib.  Pime.  148. 

DE  BONO  ET  MALO  (Lat  for  good  or  lU). 

A  person  accused  of  crime  was  said  to  put 
himself  upon  his  country  de  bono  et  malo. 
The  French  phnuw  d«  Mm  et  de  mat  bM  the 
■ame  meaning. 

A  special  writ  of  gaol  delivery,  ene  being 
Issued  for  each  prisoner;  now  superseded  by 
the  general  commission  of  gaol  delivery.  4 
Bl.  Ooaun.  nO, 

DE  BONO  QBSTU.  Vw  good  behaTlor. 

DE  CAETERO,  or  D.E  CETERO.  Hence- 
forth; lieneeforward;  hMneafter;  In  tlie  fu- 
ture. 

DE  CALCETO  REPARENDO  (LaL)  A 
writ  tor  repairing  a  Iklgbway,  dlreoted  to 

the  sheriff,  commanding  him  to  distrain  the 
inhabitants  of  a  place  to  repair  the  highway. 
Beg.  Oris.  U4;  Bloont 

OB  CAPITALIBUB  DOMINI8  FEODf.  Of 
the  chief  lords  of  the  fee. 

A  phrase  in  ancient  charters,  denoting  the 
tenure  by  which  the  estate  was  gnuited  to 
be  held.  8  Bl.  Comm.  298.  889. 

DE  CAPITE  Ml NUTIS.  Of  those  who  have 
lost  their  status,  or  civil  condition.  Dig.  4. 
8.  Bee  *X3apltas  Donliuttia'* 

DE  GABTIB  REDDBNDIB  (Lat  for  restor- 
ing charters).  A  writ  to  secure  the  delivery 
of  charters;  a  writ  of  detinue.  Reg.  Orig. 
188h. 

DB  CATALLI8  REDDENDI8  (Law  Lat) 
Writ  for  rendering  chattels.  A  writ  to  com- 
pel the  epeelfic  delivery  of  ciiattels  detained 
from  the  owner.  Reg.  Orlg.  139b;  Old  Nat. 
Brev.  63.  A  writ  of  deUnue.  Fltsh.  Nat 
Brey.  188;  Oowell. 

DE  CAUTIONE  ADMITTENDA  (Lat  for 
admitting  ball).  A  writ  directed  to  a UAop 
who  refused  to  allow  a  prisoner  to  go  at 
large  on  giving  sufficient  ball,  requiring  him 
to  admit  him  to  baa  Fttih.  Nat  Brer.  88c 

DE  CERTIFICANDO.  A  writ  requiring  a 
thing  to  be  certified;  a  kind  of  oertiortiri. 
Reg.  Orlg.  151.  158b. 

DE  CERTIORANDO.  A  writ  for  certifying. 
A  writ  directed  to  the  sheriff,  requiring  him 
to  certify  to  a  particular  fact  Reg.  Orig. 

DE  CHAMPERTIA.  Writ  of  champerty. 
A  writ  directed  to  the  justices  of  the  bench, 
commanding  the  enforcement  of  the  statute 
of  champerfor«.  Reg;  (Mg.  188;  Fltsh.  Nat 
Brer.  178.  Bee ''Ohaiiiperty." 

DB  OHAR  ET  DE  BANK  (Law  Vt,  of  fleih 


and  blood).  Affaire  rechat  de  char  et  de 
sank.  Words  used  in  claiming  a  person  to 
be  a  villein,  in  the  time  of  Bdward  IL  T.  B. 
P.  1  Bdw.  U.  9.  4. 

DE  CHIMING.  A  writ  for  the  enforcement 
of  a  right  of  way;  a  species  of  quo  permittat. 
Reg.  Orig.  155. 

DE  CIBARII8  UTENDI8.  Of  vlctaals  tO 
be  used.  The  title  of  a  sumptuary  statute 
paaaed  10  Edw.  III.  st  3.  to  restrain  the 
expense  of  entertainments.  Barr.  Oba.  8t 

240. 

DE  CLAMIA  ADMITTENDA  IN  ITINERE 
per  attornatum  (Law  Lat.)  .\n  ancient  writ 
by  which  the  king  ronimandcd  the  justices 
in  eyre  to  admit  a  person's  claim  by  attor- 
oey.  who  was  employed  In  tlm  king's  servtea. 
and  could  not  come  in  his  own  person.  Reg. 
Orig.  19b. 

DE  CtARO  DIE.  By  daylight.  Fleta.  lib. 
8.  c.  78.  1  8. 

DE  CLAUBO  FRACTO.  Of  oioso  hrahm; 
of  breadi  of  dose.  See  Xaansnm  Firegit'* 

DE  CLERICO  CAPTO  PER  8TATUTUM 
mercatorium  deliberando.  Writ  for  deliver^ 
ing  a  (derk  arrested  on  a  ststate  merdutat 

A  writ  for  the  delivery  of  a  clerk  out  of 
prison,  who  bad  been  taken  and  impriaoned 
upon  the  breadi  of  a  stntnte  merdumt  Reg; 
Orig.  I47b. 

DE  CLERO  (Law  Lat  )  Coneeming  the 
clergy.  The  title  of  St.  25  Edw.  III.  st.  3; 
containing  a  variety  of  provisions  on  the 
subject  of  preaentations,  indictments  of  89lr> 
ItBSl  psnwni^  and  the  Uke.  8  Reeve,  met 
Btaig.  Law,  878;  Chmbb.  Hist  Bug.  Law.  878. 

DE  COMBUSTIONE  DOMORUM.  Of  house 
burning.  One  of  the  kinds  of  appeal  for* 
merly  in  use  in  BnaSaad.  Braelon,  fd.  148b; 
8  Reere.  Hist  Bng.  Law»  88. 

DE  COMMUNI  DIVIDENDO.  In  civil  law. 
A  writ  of  partition  of  common  property. 
See  *'Oommiinl  DlTldendo." 

DE  COMON  DROIT  (Law  Fr.)  Of  com- 
mon right ;  that  is.  br  the  common  law.  Co. 

Lltt.  l-12a. 

DE  COMPUTO.  Writ  of  account.  A  writ 
commanding  a  defendant  to  render  a  reason* 
able  account  to  the  plaintiff,  or  show  cause 
to  the  contrary.  Reg.  Orig.  135-138;  Pitxh. 
Nat  Brev.  117  (B).  The  foondatlon  of  ths 
modern  action  of  account. 

DE  CONGILIO  CURIAE.  See  "De  CkwslUo 

Curiae." 

DE  CONFLICTU  LEGUM.  Concerning 
the  conflict  of  lawa  The  title  of  several 
works  written  on  that  subject    2  Kent 

Comm.  455. 

DE  CONJUNCTIM  FEOFFATIS.  Con- 
cerning persons  jointly  enfeoffed,  or  seised. 
The  title  of  St  84  Bdw.  I.,  which  was  passed 
to  prevent  the  dday  occasioned  b7  tenants 
in  aord  dlssddn.  and  other  writ*,  pieadtnc 
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that  tone  one  elM  w»a  aelaed  J<totl7  with 
them.  2  Reeve,  mat  Bug.  Law,  24S. 

DE  CONSANGUINEO.  Writ  of  cosbiage 
(q.  V.)    RcK.  Orig.  226;  Co.  Lilt.  100a. 

DE  CON8IL10.  In  old  criminal  law.  Of 
conned;  concerning  oonnael  or  advice  to 
commit  a  crime.  Fleta.  Ub^  1.  c  SI,  I  8. 

DE  CONSILIO  CURIAE.    By  the  advice  or 

direction  of  the  court.    Bracton,  fol.  345b. 

DE  CON8UETUDINIBUS  ET  SERVICIIS 
(Law  Lat.)  Writ  of  customs  and  services. 
A  writ  which  lay  for  a  lord  against  bis  ten- 
ant, who  withheld  from  him  or  deforced  him 
of  tlu'  rents  and  servifes  due  by  custom  or 
tenure  for  his  land.  Keg.  Grig.  159;  Fitzh. 
Nat  BniT.  161;  BraeKm,  fol.  83;  3  Bl.  Comm. 
232;  Hoacoeb  Real  Aetlona,  32.  See  "Cus- 
tom." 

DE  CONTINUANDO  A88I8AM.  Writ  to 
eonttaine  an  assise.  Reg.  Orlg.  217h. 

DE  CONTRIBUTIONB  PACIENDA  (Law 

Lat.)  Writ  for  making  contribution.  A 
writ,  founded  on  the  statute  of  Marlbridge 
(chapter  9).  to  compel  coparceners,  or  ten- 
ants la  common,  to  aid  the  eldest  in  per- 
forming the  senrlees  dne  hy  him,  or  to  make 
contribution,  where  the  services  had  been 
already  performed.  Reg.  Grig.  176b;  Fitzh. 
Nat.  Brev.  162  (B).  (C);  2  Reeve,  Hist.  Eng. 
Law,  327;  3  Reeve,  Hist  Eng.  Law.  55; 
Cndlih^  Hist  Ehig.  Law.  212. 

DE  CONTUMACB  CAPIENDO  (Law  Lat.) 

Writ  for  taking  a  contumacious  person.  A 
writ  which  issues  out  of  the  P^nglish  court 
of  chancery  in  cases  where  a  person  has 
heen  pronounced  by  an  ecclesiastical  court 
to  be  contumacious,  and  in  contempt. '  Shelf. 
Mar.  &  Dlv.  404  49G,  and  notes.  It  Is  a  com- 
mitment for  contempt  Id.  504,  505;  5  Adol. 
*  B.  (N.  8.1  385. 

DE    COprA    LIBELLI  DELIBERANDA 

(Law  Lat.)  Writ  for  delivering  the  copy; 
of  a  libel.  An  ancient  writ  directed  to  the 
judge  of  a  spiritual  court,  commanding  him 
to  deliver  to  a  defendant  a  copy  of  the  libel 
filed  against  Mm  In  such  court.  Reg.  Orlg. 
58.  The  writ  in  the  register  is  directed  to 
the  dean  of  Arches,  and  his  commissary.  Id. 
See  'Xk>pla.'' 

DE  CORODIO  HABENDO  (Law  Lat) 
Writ  for  having  a  corody.  ▲  writ  to  exact 
a  oorody  from  a  rtflglons  honae.  Reg.  Grig. 
284;  Fltsh.  Nat  Biev.  280.  See  '*Oorody." 

DE  CORONATORE  ELIGENDO  (Law 
Lat)  Writ  for  electing  a  coroner.  A  writ 
Issued  to  the  sheriff  in  England,  commsnd- 
Ing  him  to  proceed  to  the  election  of  a  coro- 
ner, which  is  done  in  full  county  court  (in 
plfuo  comitatu) ,  the  freeholders  being  the 
electors.  Reg.  Orlg.  177;  Reg.  Jud.  Appen- 
dix. 19;  1  Bt.  Comm.  847;  8  Steph.  Comm. 
31;  Sewell.  Sheriffs,  372.  A  writ  of  this 
kind  was  issued  as  late  as  Hay.  1852.  See 
88  Bag;  Law  *  Bq.  188. 

DE  CORONATORE  EXONERANOO  (Law 


Lat)    Writ  for  discharging  or  removing  a 

coroner.  A  writ  by  which  a  coroner  in  Eng- 
land may  be  removed  from  office  for  some 
cause  therein  assigned,  l-'itzh.  Nat.  Brev. 
163,  164;  1  Bl.  Comm.  348;  Sewell,  Sheriffs. 
373. 

DE  CORPORE  COMITATU8.   From  the 

body  of  the  <  ounty  at  larL'f.  as  distinguished 
from  a  particular  neighborhood  (de  vicine- 
lo).  8  Bl.  Comm.  860. 

DE  CORRODIO  HABENDO.  Writ  for  hav- 
ing a  corody.  A  writ  to  exact  a  corody  from 
a  religious  house.  Reg.  Grig.  264;  Fitzh. 
Nat  Brev.  880.  See  "Corody." 

DE  CURIA  CtAUDENDA  (Lat  of  inclos- 
ing a  court).  An  obsolete  writ,  to  require 
a  defendant  to  fence  In  his  eonrt  or  land 

about  his  house,  where  it  was  left  open  to 
the  injury  of  bis  neighbor's  freehold.  1 
Crabb.  Real  Prop.  814;  6  Mass.  90. 

DE  CUR8U.  Of  course.  Reg.  Orig.  89b. 
The  formal  proceedings  In  an  action,  as 
distinguished  from  those  incidental  proceed- 
ings that  may  be  taken  in  summons,  peti- 
tion, or  motion,  all  of  which  latter  are  called 
"summary  proceedings." 

DE  CU8TOOE  ADMITTENDO.  Writ  fbr 
admitting  a  guardian.  Reg.  Orlg.  93b,  198. 

DE  CU8T0DE  AMOVENDO.    Writ  fbr're- 

moving  a  guardian.   Reg.  Orlg.  198. 

DE  CU8TOD1A  TERRAE  ET  HAERED18. 
Writ  of  ward,  or  writ  of  right  of  ward.  A 

writ  whi'h  lay  for  a  guardian  in  knight's 
service  or  in  socage,  to  recover  the  i>o8ses- 
sion  and  custody  of  the  infant  or  the  ward- 
ship of  the  ian<i  and  heir.  Reg.  Orlg.  161b: 
Fitzh.  Nat.  Hrev.  l,';^  (B);  3  Bl.  Comm.  141. 

DE  OEBITO.  Writ  of  debt  Reg.  Orig. 
189.  Fltsh.  Nat  Brev.  119  <C),  181. 

DE  DEBITORE  IN  PARTES  SECANDO. 

:  Of  cutting  a  debtor  in  pieces.  This  was  the 
name  of  a  law  contained  In  the  Twelve  Ta- 
bles, the  meaning  of  which  has  occasioned . 
mu<^  controTersy.  Some  commentators  have 
concluded  that  It  was  literally  the  privi- 
lege of  the  creditors  of  an  insolvent  debtor 
(all  other  means  failing)  to  cut  his  body  in- 
to pieces  and  distribute  it  among  them. 
Others  contend  that  the  language  of  this 
law  must  be  taken  figuratively,  denoting  a 
cutting  up  and  apportionment  of  the  debt* 
or's  estate. 

The  latter  view  has  been  adopted  by  Mon- 
tesquieu, Bynkershoek.  Heineccius,  and  Tay- 
lor. Esprit  des  Lois.  liv.  29.  c.  2;  Bynk. 
Obs.  Jur.  Rom.  lib.  1.  c  1;  lT»-iii.-c.  Ant. 
Rom.  lib.  8,  tit  30,  §  4;  Tayi.  Comm.  Leg. 
Dec.  The  literal  meaning,  on  the  other 
hand,  is  advocated  by  Aulus  Gellius  and  oth- 
er writers  of  antiiiuity,  and  receives  support 
from  an  expression  (senioto  omni  cruciatu) 
In  the  Roman  code  itself.  Aul.  Gel.  Noctes 
Attlcae,  lib.  20.  c.  1;  Code,  7.  7.  8.  This  Is 
also  the  opinion  of  Gibbon,  Oravina.  Po- 
thier,  Hugo,  and  Nlehbuhr.  3  Gib.  Rom. 
Bmp.  (Am.  Bd.)  p.  188;  Grav.  de  Jur.  Nat 
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Qwt  et  XII.  Tab.  S  72:  Poth.  Introd.  ad 
FlMld.;  Hugo,  Uist  du  Droit  Rom.  torn.  i. 
p.  m  i  14$;  I  Ntehb.  Hiat  Rom.  p.  697;  1 
Kent,  Comm.  628.  note. 

OE  DECEPTIONE.  A  writ  of  decoit 
which  lay  against  one  who  at  u  d  in  the  naino 
of  anothfT,  wluTcby  the  latter  was  damnified 
and  deceived.  Rhr.  Oris.  112;  FiUh.  Nat. 
Brev.  !•'.  (Ki:  Reg.  Jud.  'd).  lit. 

DE    DEONERANDA    PRO    RATA  POR 
tlonia.   A  writ  that  lay  where  one  was  dis- 
trained for  rent  that  ought  to  be  paid  by 
others  proportionately  wltli  hloL  Fitsh.  Nat. 
Brer.  284;  Termes  de  la  Ley. 

DE   DIE   IN   DIEM.    From  day  to  day. 

Bnicinii,  lol.  lid'.ii:  jiolt.  r.  J.,    \h><\  .'.'ii;. 


lay  at  thf  .suit  of  the  tenant  for  years 
against  the  lessor,  reversiouer.  remainder- 
man, or  atranger  who  had  himeelf  deprived 

the  tenant  of  the  occupation  of  the  land 
during  his  term.  3  Bl.  Comm.  VJ'J.  Orig- 
inally lying  to  recover  damages  only.  It 
came  to  be  uaed  to  recover  the  rest  ot  the 
term,  and  then  generally  the  posseealon  of 
lands.  Invnlvirm,  in  the  qiu  .stiou  of  wh« 
Khould  have  possession,  the  further  question 
of  who  had  the  title,  it  gave  rise  to  the  mod- 
rn  a<'tlon  of  ojpctment.  Brooke,  Abr.;  Ad- 
ams, Ej.:  2  Sharswoud,  Ul.  Comm.  199  et  aeq. 

OE  E8CAETA.  A  writ  of  escheat,  which 
lay  for  the  lord  to  reooyer  the  land  iriiere 
the  tenant  died  without  an  heir.  ReK>  Qrifr 

194. 


DE  DIVER81S  REQULIS  JURIS  AN-1  PE  ESCAMfiflO  MONETAE.  A  writ  of 
tiqul.   Of  dlTers  rules  of  the  ancient  law.  I  exchange  of  money.  An  ancient  writ  to  an- 

A  celebrated  title  of  the  Digest.s.  and  the  thorizi^  a  niorchant  to  make  a  bill  of  ex- 
last  in  that  collection.  It  consists  of  two  i  change  literas  cambitorias  {avarc.  Reg.  Orig. 
hundred  and  eleven  rules  or  maxims.  Dig.  1 194. 

^'  I    DB  ESSE  IN  PEREQRINATIONE.  Of  be> 

DE  DOLO  MALO.  Of  or  fountled  upon  inp;  on  a  Jotjrncy.  A  speciea  of  essoin.  I 
fraud.    Dii:.  4  3.    Sec  "A.  tio  de  Dolo  .Malo."   Rcove.  Hist.  Eng.  Law.  Il'i. 


DE  DOMO  REPARANOA  (L.at)  The 
name  of  an  ancient  oommon-law  writ,  by 

which  on.>  tenant  in  common  might  compel 
his  colHimnt  to  concur  in  the  expense  of  re- 
pairing the  property  held  in  common.  8 
Bam.  ft  C.  2  •.9;  1  Thomas,  Co.  Litt  216, 
note  17,  and  page  787. 

DE  DONIS.    See  'EBtateB." 

OE  OON18,  THE  STATUTE  (more  fully, 
de  don<t  conditUmnWmn,  concemlnc  oondl- 

tiotial  ^liftsi.    St.  E.Iw.  !.  r.  1. 

The  object  of  the  statute  was  to  prevent 
the  alienation  of  estates  by  those  who  held 
only  a  part  of  the  estate  in  such  a  manner 
as  to  defeat  the  estate  of  those  who  were 
to  take  subsequently.  By  iutnxlucing  per- 
petuities, it  built  up  great  estates*  and 
strengthened  the  power  ot  the  fautma.  See 
Bar.  Abr.  "E.^tatcs  Tail:"  1  Cmise,  Dig.  70; 
1  Washb.  Real  Prop.  271. 

DE  OOTE  A8SIQNAN0A  (Lat  for  as- 
signing dower).    A  writ  commanding  the 

kinir's  escheator  to  assign  dowpr  to  the 
widow  of  a  tenant  in  capite.  Fitzh.  Nat. 
Brev.  268c.  : 

DE  DOTE  UNDE  NIHIL  HABET  (Lat  of  | 

dower  In  that  whereof  sfie  has  none).  A 
writ  of  dower  which  lay  tor  a  widow  where 
no  part  of  her  dower  had  i)f'i'n  a.vsigned  to 
her.  It  is  now  much  disused;  but  a  form , 
closely  resembling  it  Is  still  much  used  In ' 
the  United  States.  4  Kent.  Comm.  R3; 
Stearns.  Real  Actions,  302;  1  Washb.  Real 
Prop.  280. 

06  EJECTIONE  CUSTODIAK  (Law  Lat.; 

Law  Fr.  rjrrtmcDt  ilr  fjuni).    Wilt  of  eject 
ment  of  ward.    A  writ  which  lay  where  a 
guardian  had  been  forcibly  ejected  from  his 
wardship.  Reg.  Orig.  162. 

DE  EJECTIONE  FIRMAE.  A  writ  which 


DE  E88END0  QUIETUM  OE  THEO- 
lento  (or  tolonio)  (Law  Lat)  Writ  of  heiag 

quit  of  toll.  A  writ  which  lay  for  <  itizen* 
and  l)urgesses  of  any  city  or  Ixjrough,  and 
other  persons,  who,  by  charter  or  prescrip- 
tion, were  exempted  from  toll,  to  enfOros 
such  exemption.  Reg.  Orig.  262h-26l ;  Flt^ 
Nat.  Brev.  226  (  I  I.  An  action  wa.s  brought 
on  such  a  writ  as  late  as  2^  Geo.  III.  1  H. 
Bl.  206. 

DE  ESSONIO  DE  MALO  LECTI.  Writ  of 
eosoin  of  inahi7n  Ircti.  A  writ  which  is- 
sued upon  an  essoin  of  malum  Irrti  b«ing 
cast,  to  examine  whether  the  party  was  in 
fact  sick  or  not.  Reg.  Orig.  8b.  See  "De 
Malo  Lectl." 

DE  ESTOVERIIS  HABENDIS  (Lat.  to  ob- 
tain estovers).  A  writ  which  lay  for  a  wo- 
man divorced  a  menga  et  thoro  to  recover 
her  alimony  or  estovers.  1  Bl.  Comm.  441. 

DE  ESTREPAMENTO  (L^w  Lat)  Writ 
of  estrepement.  A  writ  to  prevent  or  stop 
the  commission  of  waste  In  lands  by  a  ten* 
ant  during  the  pendency  of  a  suit  against 
him  for  their  recoverv.  Reg.  Orig.  7Hb: 
Fitzh.  Nat  Brev.  60:  3  Bl.  Comm.,  229.  226. 
Abolished  by  St  3  4k  4  Wm.  ly.  o.  27.  See 
"Bstrepement" 

DE  EU  ET  TRENE  (Law  Fr.)  Of  water 
and  whip  of  three  cords.  A  term  applied 
to  a  neife.  that  is.  a  bond  woman  or  feorale 

villein,  as  employed  in  Fcrvllo  work,  and 
.subject  to  corporal  punishment  Co.  l..itt. 
25h. 

DE  EVE  ET  DE  TREVE  (Law  Fr.:  LaL 

'Ic  avo  et  de  tritavo).  From  grandfather 
and  great-grandfather's  great-grandfather.  A 
phrase  used  in  the  Year  Hooks  in  cases 
where  a  party  was  claimed  by  another  as  his 
villein,  aa  descriptive  ot  the  ancestral  rii^ts 
of  Imrds  in  each 
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DE  EXCOMMUNICATO  CAPIENDO  (lAt 

for  taking  one  who  is  excommunicated).  A 
writ  commanding  the  sheriff  to  arrest  one 
who  was  oxcummuiilcttl6d»  and  imprison 
him  till  he  should  become  raoonciled  to  the 
church.   3  Bl.  Comm.  102. 

DE  EXCOMMUNICATO  DELIBERANDO 
( l^t.  for  freeing  one  excommunicated).  A 
writ  to  deliver  an  excommunicated  person, 
who  has  made  satiafactlon  to  the  church, 
tnm  prtwm.  S  BL  Comm.  108. 

DE  EXCOMMUNICATO  RECAPIENDO 
(Law  LaX.)  Writ  for  retaking  an  excom- 
nnnleated  person,  where  he  has  been  lib- 

<>raff'l  from  prison  without  making  satis- 
facUon  tu  tiie  church,  or  giving  security  for 
that  ponNMe.  Reg.  Orig.  67. 

DE  EXCU8ATIONIBU8  (Lat  Of  ac^VSes). 

The  first  title  of  the  twenty-seventh  book  of 
the  Digests  is  so  denominated,  as  treating 
of  the  circumatancw  which  would  excuse 
persona  from  serving  In  the  offices  of  tutor 
or  curator.  It  Is  made  up,  In  a  great  As- 
Kree.  of  extracts  from  tlip  Greek  work  of 
Hf'r<  nni'i-  Modestlnus  on  the  .'^ulijeet. 

OE  EXECUTIONE  FACIENDA  IN  WITH- 
srnsniltim  (Law  Lat.)   Writ  for  maMfiy  ex* 

eCUtion  in  withernam.  Reg.  Orig,  8Sh.  A 
species  of  inpias  in  irithrrnam. 

OE  EXECUTIONE  JUDICII  (Law  Lat) 
WiH  of  ezsention  of  Judgment. '  A  writ  di- 
rected to  a  sheriff  or  bailiff,  commanding 
him  to  do  execution  upon  a  judgment.  Reg. 
Crig.  18;  Fit2h.  Nat  BrsT.  20;  S  Iteev«,HiBt 
Bag.  Law,  56. 

DE  EXEMPLIFICATIONS.  Writ  of  ex- 
em  pi  iScation.  A  writ  granted  for  the  ex- 
empli acatkm  Of  an  ortgtnaL    Reg.  Orig. 

2&0b. 

DE  EXONERATION  E  8ECTAE.  A  writ 
to  ftwo  the  king's  ward  from  salt  in  any 

court  lower  than  the  ronrt  of  Otmimon  pleas 

during  the  time  of  sueli  wardship. 

DE  EXPEN8I8  CIVIUM  ET  BURGEN- 
slmn.  An  ohsolste  writ  addressed  to  the 

ph^rifT  to  levy  the  expenses  of  every  citizen 
and  burgess  of  parliament.    4  Inst.  46. 

DE  EXPEN8IS  MILITUM  NON  LEVAN- 
tfis  (Law  Lat.)  Writ  for  levying  the  ex- 
of  knights.  A  writ  directed  to  the 
for  levying  the  allowance  for  knights 
of  the  Shirs  In  parliament.  Reg.  Grig.  101b. 

DE  FACTO.  Actually;  in  fact;  in  deed. 
A  term  used  to  denote  a  thing  actually 


ofScer  (le  facto  is  one  who  performs  the 
dntles  of  an  office  with  apparent  right,  and 
iiii.!''r  claim  and  color  of  an  appointment,- 
hat  without  being  actually  qualified  In  law 
to  to  act.    37  Me.  423.    See  "Offlcer." 

An  oiTicer  in  tlu-  ai  tnal  exercise  of  execu- 
tive power  would  be  an  oiflcer  de  facto,  and 
as  sndi  distinguished  from  one  who.  being 
isgtfly  f^ntitled  to  such  power,  is  deprived  of 
h:  such  a  one  being  an  offlcer  de  jure  only. 
An  oflirer  holding  without  strict  legal  au- 


thorltj.  2  Kent,  Oomm.  296.  An  oflloer  de 
facto  Is  frsqnsntly  considered  an  offlcer  tie 
jure,  and  legal  validity  ailowe<l  his  official 
acts.  10  Serg.  &  R.  (Pa.)  250;  11  Serg.  A 
R.  (Pa.)  411;  1  Coxe  (N.  J.)  318;  10  Mass. 
290:  15  Mass.  180;  5  Pick.  (Mass.)  487;  25 
Conn.  278;  ")  Wis.  308;  24  Barb.  (N.  Y.)  .^)87; 
37  Me.  423;  19  N.  H.  115;  2  Jones  (N.  C.) 
124;  2  Swan  (T«ui.)  87. 

An  offlcer  de  facto  Is  prima  fade  one  de 
jure.    21  Ga.  217. 

A  wife  de  facto  only  is  one  whose  mar- 
riage is  voidable  by  decree.  4  Kent,  Comm. 
36. 

Blockade  ilc  fadu  i.s  one  actually  main- 
tained.   1  Kf^nt,  Conini.  \\  vi  snq. 

OE  FAL80  JUOiCIO.  Writ  of  false  Judg- 
ment Reg.  Orig.  16;  Fltsh.  Nat  Brev.  18. 
See  "False  Judgment" 

DE  FALSO  MONETA.  Of  false  money. 
The  title  of  St.  27  Kdw.  I.,  ordaining  that 
persons  importing  certain  coins,  called  "pol- 
lards." and  "crokards.  "  should  forfeit  their 
lives  and  goods,  and  everything  they  could 
forfeit  2  Reeve,  Hist.  Eng.  Law,  228.  229. 

DE  FIDE  ET  OFFICIO  JUDICI8  NON 
redpitur  quaestio,  sed  de  aclentia  sive  sit 
error  juris  sive  facti.  The  hona  pdra  and 
honesty  of  purpose  of  a  judge  cannot  be 
questioned,  but  his  decision  may  be  impugn- 
ed for  error  either  of  taw  or  of  fSct.  Bac. 
Max.  reg.  17;  Johns.  (N*  V  i  i'Ol:  9  Johns. 
(N.  Y.)  39ti;  1  N.  Y.  45;  Broom,  L«g.  Max. 
(3d  London  Bd.)  82. 

DE  FIOEl  LAE8IONE.  Of  breach  of  fftith 
or  fidelity.  4  Reeve,  Hist  Bng.  Law,  88. 

DE  FINE  CAPIENDO  PRO  TERRIS  (Law 
lAt.)  A  writ  which  lay  for  a  juror  who 
had  l>een  attainted  for  giving  a  false  ver- 
dict, to  obtain  the  lease  of  bis  person,  lands, 
and  goods,  on  payment  of  a  certain  flue  to 
the  king.  Reg.  Orig.  2S2.  See  "Attaint" 

DE  FINE  FORCE  (Law  Fr.)  Of  ii>'<  •  s- 
'  sity:   of  pure  necessity.    Dyer,  41.  See 

I  "Fine  Force." 

I  DE  FINE  NON  CAPIENDO  PRO  PUL- 
chre  placitando  (Law  Lat.)  A  writ  prohib- 
iting the  taking  of  fines  for  beaupleader. 
Reg.  Orig.  179.    See  "Beaupleader." 

DE  FINE  PRO  REDISSEISINA  CA- 
piendo  (Law  Lat.)  A  writ  which  lay  for  the 
release  of  one  imprisoned  for  a  redisselsin, 
on  iiHyuient  of  a  reasonable  fine.  Reg.  Orig. 
222b. 

DE  FINIBUS  LEVATIS.  Concernitii,'  fines 
levied.  Tlie  title  of  St.  27  £dw.  I.,  requir- 
ing lines  thereafter  to  be  levied,  to  be  read 

openlv  and  solemnly  In  COUrt.    2  Inst  521; 

Barr.  Obs.  St.  17(;. 

DE  F0RI8FACTURE  MARITAQil.  A 
,  writ  Of  forfeltore  of  marriage.  Reg.  Orig. 
'  163,  164. 

DE  FRANGENTIBUS  PRISONAM.  Con- 
cerning those  that  break  prison.  The  title 
Of  St  1  Bdw.  IL.  ordaining  that  none  from 
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thenceforth  who  broke  prison  s^liould  have 
judgment  of  life  or  limb  for  breaking  priaon 
only.  QnleM  the  ctaoB  for  which  he  irmi 
taken  and  imprisoned  reqnired  such  a  jtidR- 
ment  if  he  was  lawfully  convicted  thereof. 
8  Reeve.  Hist  Bog.  Law.  S90:  S  last  689. 

DE  FURTO.  Of  theft.  One  of  the  kinds 
of  criminal  appeal  formerly  in  use  in  Bug- 
land.  2  Reeve,  Hiet  Bng.  Law,  40. 

DE  GE8TU  ET  FAMA.  Of  behavior  and 
reputation.  An  old  writ  which  lay  in  cases 
where  a  person's  conduct  and  reputation 
were  impeached.  Lambard.  Birea.  Ubi  4,  o. 
14. 


QRATiA.  Of  grace  or  favor;  by  favor. 
Fleta,  lib.  S.  0.  67,  I  11.  De  apecMt  groHOi 
of  Bpedal  grace  or  favor.  Id. 

DB  jBRATIA  8PECIALI  CERTA  8CIEN- 
tla  et  mero  motu«  tali*  clausula  non  valet  in 
hie  in  quibue  praeeumltur  prineipem  eeee 

ignorantem.  The  clause  "of  our  special 
grace,  certain  knowledge,  and  mere  motion," 
ie  of  no  avail  in  those  things  in  which  it  is 
premimed  that  the  prince  was  IgnoranL  l 
Coke,  53. 

DE  QR088I8  ARBORIBUS  DECIMAE 
non  dabuntur  sed  de  sylvIa  caedua  declmae 
dabuntur.  Of  whole  trees,  tithes  are  not 
given;  hat  Of  wood  cat  to  be  osed,  tithes  are 
given. 

DE  HAEREDE  DELIBERANDO  ALTERI 
qui  habet  cuetodium  terrae.  An  ancient  writ, 
directed  to  the  sherllf,  to  reqnire  one  that 

had  the  body  of  an  heir,  being  In  ward,  to 
deliver  him  to  the  person  whose  ward  he 
was  by  reason  of  his  land.  Reg.  Orlg.  ICl. 

DE  HAEREDE  DELIBERANDO  ILL!  QUI 
habet  custodiam  terrae.  Writ  for  deliver- 
ing an  heir  to  him  who  has  wardship  of  the 
land.  A  writ  directed  to  the  sheriff,  to  re- 
qulrp  one  that  had  the  J)ody  of  him  that 
was  ward  to  another  to  deliver  him  to  the 
person  whose  ward  he  was  bj  reason  Of  his 
land.  Reg.  Grig.  16L 

DE  HAEREDE  RAPTO  KT  ABDUCTO. 
Writ  concerning  an  heir  ravished  and  car- 
ried away.  A  writ  which  anciently  lay  for 

a  lord  who,  having  by  riRht  the  wardship 
of  his  tenant  under  age  could  not  obtain 
his  body,  the  same  being  carried  away  by 
another  person.  Reg.  Orlg.  163;  Old  Nat 
Brev.  M. 

DE  HAERETICO  COMBURENDO  (Lat. 
for  burning  a  heretic).  A  writ  which  lay 
where  a  heretic  had  been  convicted  of  here- 
in, bad  abjured,  and  had  rtiapsad  into  ber- 
eay.  Said  to  be  very  anelent.  4  Bl.  Gomm. 
48. 

DE  HOIVIAGiO  RE8PECTUAND0.  A  writ 
for  respiting  or  postponing  homage.  Fltzh. 
Nat  Brev.  269  (A). 

DK  HOMINB  CAPTO  IN  WITHKRNAIM 
(Lat  fbr  taUng  a  man  in  withernam).  A 


DE  INQRE8SU.   A  writ  of  entry, 
ton,  fols.  318.  319.  Reg.  Orig.  237b.  331.  235- 

237:  Cowell. 

DE  INJURIA  (Lat)  The  full  form  ia  dt 
injuria  »ua  propria  ab$que  tali  camta,  of  hit 

own  wrong  without  such  can=r>;  or.  where 
part  of  the  plea  is  ailmitted.  absque  rrsiduo 
cautae,  without  the  rest  of  the  cause. 

in  Pleading.  The  replication  by  which 
In  an  action  of  tort  the  plaintiff  denies  the 
efTet  t  of  excuse  OiadlMlBPMan  oSSrod  by  th# 
defendant 

It  can  «ily  be  used  where  the  defendant 
pleads  matter  merely  in  excu;:e  and  not  i*i 
Justiflcation  of  his  act.  It  is  confined  to 
those  instances  in  which  the  plea  neither  de- 
nies the  original  existence  of  the  right 
which  the  defendant  is  charged  with  hav- 
ins  violated,  nor  alleges  that  it  has  beeii 
released  or  extinguished,  but  sets  up  som^ 
new  matter  as  a  salBcient  excuse  dr  caosp 
for  tiiat  which  woald  otherwise  and  ia  lt« 


writ  to  take  a  man  WllO  bad  carried  away  a 
bondman  or  bondwoBUUL  into  another  coun- 
try beyond  the  reach  of  a  writ  of  r^evla. 
3  Bl.  Comm.  129. 

DE  HOMINE  REPLEQIANDO  (Lat.  for 
replevying  a  man).  A  writ  which  lies  to  i 
replevy  a  man  out  of  prison,  or  out  of  tht 
custody  of  a  private  person,  upon  giving 
security  to  the  sheriff  that  the  man  shall  bs 
forthooming  to  answer  any  dbarge  against 
him.     Fitzh.  Nat.  Brev.  :?  RI  Comm. 

129.  The  statute — which  iiad  sone  nearly 
out  of  use.  having  been  superseded  by  the 
writ  of  habea9  oorpas— has  been  revived 
within  a  ftow  years  In  some  of  the  ITntted 
states  ii;  an  aniciided  and  more  effectual 
form.  1  i^ent.  Comm.  404.  note;  Gen.  St. 
Mass.  c.  144.  I  42  et  esq. 

DE  IDENTITATE  NOMINI8.  A  writ 
which  lay  for  one  arrested  in  a  personal 
action,  and  committed  to  prison  under  a 
mistake  as  to  his  idmtity.  tlie  proper 
fendant  bearing  the  same  name.  Reg.  Orlg. 
194.  I 

DE  IDIOTA  INQUIRENOO  (Law  LAt)   A  ' 
writ  to  inquire  whether  a  man  be  an  idiot  or 
not    Reg.  Orig.  266;  Pitsh.  Nat  Brsv.  232 
(A) ;  1  Bl.  Comm.  303. 

DE  MS  QUI  PONENDt  SUNT  IN  ASSISIS. 
Of  those  who  are  to  be  put  on  assises.  The 
title  of  a  statute  passed  21  Bdw.  I..  de8B> 

Ing  the  qualifications  of  Jurors.  Crabb.  Hht. 
Eng.  Law,  167.  189;  2  Reeve,  Hist.  Eng. 
Law.  184.- 

DE  INCREMENTO  (Lat  of  Increase). 
Costs  (If  inrremvnto,  cost.s  of  increase,  that 
is,  which  the  court  assesses  in  addition  to 
the  damages  established  by  the  Jnrr.  See 
"Costs  de  Incremento.'* 

DE    INFIRMITATE.    Of    infirmity.  The 

principal  essoin  in  the  time  of  Oiaaville; 
afterwards  called  "de  smiIO.**  1  BsavOb  Hist. 
lEng.  Law.  115.  See  "De  MUo:' 
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own  nature  be  wrongful.  It  cannot,  there- 
fore, be  properly  tised  when  the  defendant's 

plea  alleges  any  matter  in  the  nature  of  ti- 
tU-.  interest,  authority,  or  matter  of  record. 
8  Coke,  66;  1  Bos.  ft  P.  76;  4  Johns.  (N.  Y.) 
169.  note:  5  Johns.  (N.  T.)  112;  12  Johnt. 

(N.  Y.)  491:  1  Wend.  ( N.  Y.)  12fl:  8  Wend. 
(N.  Y.)  129;  25  Vt.  328;  Steph.  PI.  276. 

DE  IN0FFICI080  TESTAMENTO.  Con 
cernlng  an  inoflScious  or  undutiful  will.  A 
title  of  the  civil  law.   Dig.  5.  2;  Inst  2.  18. 

DE  INTEGRO.  Anew;  a  aeeond  time,  i 

Vern.  223.  232. 
Aa  it  was  before.  5  Maule  4  8.  232. 

DE  INTRU8I0NE.  .\  writ  of  Intrusion; 
where  a  stranger  entered  after  the  death  of 
the  tenant,  to  tha  injury  of  the  reTeraloner. 
Res.  Oris.  232b.  | 

DE  JACTURA  EVITANDA.  For  avoiding 
a  lo88.  A  phrase  applied  to  a  defendant,  as 
de  lucro  oaptando  is  to  a  plaintff.  1  Utt 
(Ky.)  61. 

DE  JUOAI8MO.  8TATUTUM.  The  name 
of  a  statute  passed  in  the  reign  of  Edward 
I.,  which  enacted  severe  penalties  against 

the  Jews.    Barr.  Obs.  St. 

DE  JUOiCATO  80LVEN00.  For  pay- 
ment of  the  amount  adjudged.  A  term  ap- 
plied in  the  Scotch  law  to  bail  to  the  ac- 
tion. or'spfH  ial  ball.   Clerke,  Prax.  tit.  11. 

DE  JUDICII8.  Of  Judicial  proceedings. 
The  title  of  the  second  part  of  the  Digests  or 
Pandects.  Including  the  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  and  eleventh  books. 
See  Dig.  proem,  f  8. 

DE  JUDICIO  SISTI.  For  appearing  in 
court.  A  term  api^ed  in  the  Scotch  and 
admiralty  law  to  ball  for  a  defandanf a  ap- 
pearance. Clerke,  Prax.  tit.  11. 

DEJURE.  Rightfully;  of  right;  lawfully; 
by  legal  title.  Contrasted  with  dc  facto  (q. 
V.)   4  Bl.  Comm.  77. 

Of  right;  distinguished  from  de  gratia,  by  j 
favor.  By  law.  distinguished  from  de  aequi- 
taie,  by  equity. 

DE  JURE  DECIMARUM,  ORIGINEM 
ducens  de  Jure  patronatue,  tunc  cognitio 
spectat  at  legem  eivHam,  I.  e^  oommunem. 

With  regard  to  the  right  of  tithes,  deducing 
its  origin  from  the  right  of  the  patron,  then 
the  cognizance  of  them  belongs  to  the  civil 
law, — that  is,  the  common  law.  Godb.  63. 

DE  JURE  JUDICE8.  DE  FACTO  JURA- 
tores,  respondent.  The  judges  answer  con- 
cerniug  the  law.  the  Jury  concerning  the 
facts.  See  Co.  Litt  296;  Broom,  Leg.  Max. 
(Sd  London  Bd.)  99. 

DE  LA  PLUS  BELLE  (Fr.  of  the  fairest). 
A  kind  of  dower.  So  railed  because  as- 
signed from  the  best  part  of  the  husband's 
estate.  It  was  connected  with  the  military 
tenures,  and  was  abolished,  with  them,  by 
SL  12  Car.  U.  c.  24.  Litt.  §  48;  2  Bl.  Comm. 
133,  136;  1  Washb.  Real  Prop.  149.  note. 


I  OB  LATERE.  From  the  side;  on  tbo 
side;  c(dlaterally;  of  collaterals.   Code,  5. 

5.  6. 

I  DE  LE0ATI8  ET  FIOEI  C0MMI88I8.  Of 
legades  and  trusts.  Dig.  30. 

DE  LEPR080  AMOVENDO.  Writ  for  re- 
moving a  leper.  A  writ  to  remove  a  leper 
who  thrust  himself  into  the  company  of  his 
neighbors  in  any  parish,  in  public  or  pri- 
vate places,  to  their  annoyance.  Reg.  Orig. 
267;  Fltzh.  NaL  Brer.  284  (E);  New  NaL 
I  Brev.  521. 

DE  LIBERA  FALOA.  Writ  of  free  fold. 
I  A  species  of  quod  permMat.  Reg.  Orig.  166. 

DE  LIBERA  PI8CARIA.  Writ  of  free 
fishery.  A  species  of  gaod  permittat.  Reg. 

Orig.  155. 

OE  LIBERO  PA88AQ10.  Writ  of  free 
passaga  A  spedes  of  tfuod  permittoi.  Reg. 
Grig.  166. 

DE  LIBERTATE  PROBANDA.  Writ  for 
proving  liberty.  A  writ  which  lay  for  such 
as.  being  demanded  for  villeins  or  niefs, 
offered  to  prove  themselves  free.  Reg.  Orig. 
87b;  FItxh.  Nat  Brev.  77  (F). 

DE  LIBERTATIBU8  ALL0CANDI8  (Lat. 
for  allowiim  liberties).  A  writ,  of  various 
forms,  to  enable  a  citizen  to  recover  the 
liberties  to  which  he  was  entitled.  Fitsh. 
Nat  Brey.  239;  Res.  Orig.  2«8. 

DE  LICENTIA  TRANSFRETANDl.  Writ 
of  permission  to  cross  the  sea.  An  old  writ 
directed  to  the  wardens  of  the  port  of  Do- 
ver, or  other  seaport  in  England,  command- 
ing them  to  permit  the  persons  named  In 
the  writ  to  cross  the  sea  from  such  port 
on  certain  conditions.    Reg.  Grig.  193b. 

DE  LUNATICO  INQUIRENDO  (Lat.) 
The  name  of  a  writ  directed  to  the  sheriff, 
directing  him  to  inquire  by  good  and  lawful 
men  whether  the  party  charged  Is  a  lunatic 
or  not.  See  4  Rawle  (Pa.)  234;  I  Whart. 
(Pa.)  62;  5  HalsL  (N.  J.J  217;  6  Wend.  (N. 
y.)  497. 

DE  MAGNA  A88f8A  ELIQENDA  (Law 

Lat.)  Writ  of  or  for  choosing  the  grand  as- 
size. A  writ  directed  to  the  sheriff  to  .sum- 
mon four  lawful  knights,  before  the  justices 
of  assise,  there  upon  their  oaths,  to  choose 
twelve  knights  of  the  vicinage  to  be  Joined 
with  them,  which  sixteen  knights  ronsfl 
tuted  the  grand  assize,  or  great  jury,  which 
was  to  try  tho  matter  of  right  in  a  writ  of 
right  Reg.  Orig.  8;  Fitsh.  Nat  Brev.  4(F): 
3  Bl.  Oomm.  361.  Ahollshod  by  St  3  ft  4 
Wm.  IV.  c.  37.  See  **OrBnd  Assise." 

DE  MAJORI  ET  MINORI  NON  VARIANT 
Jura.  Concerning  major  and  minor,  laws  do 
not  vary.  3  Vern.  668. 


DE  MALO. 

LecU." 


Of  Illness.  See  "De  Mato 


DE  MALO  LECTI  (Law  Lat.;  Law  Fr.  de 
mat  de  lyt).  Of  infirmity  or  illness  of  (In) 
bed.  Closely  rendored.  In  old  Scotch  law. 
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bed  evil    ( hedde-eviU) .    A  species    of  es- 
soin or  excuse  for  nonappearance  In  court,! 
formerly  allowed  a  defendant  In  Ensland,  1 

an<1  inoip  anciently  called  (te  inflnnitate  de 
rescantisa;  the  excuse  being  that  the  de- 
fendant was  conflned  to  his  house  in  bed  [ 
(IeclK«)  by  infirmity  or  indisposition  (mal- 
um). OlanT.  lib.  1,  c.  18,  19;  Bracton,  fol.  I 
337.  344b:  Britt.  re.  122,  123;  Fleta,  lib.  6.; 
c.  10;  1  Keeve,  Hist  Eng.  Law,  115,  412;  | 
Skene   de  Verb.  Sign.  voc.  "Reseantiaa." 
This  essoin  commonly  follow. -ii  immediately  i 
upon  that  de  malu  n  nicndo  (iniva.) ;  lor  where  . 
a  person.  haTlng  been  detained  on  the  road  i 
by  sickness,  and  havitiK  cast  the  csf^oin 
vtalo  iTMU'iidi,  h&d  found  himself  obliged  to  i 
return  bone,  the  order  of  esBolns,  confom- 
ably  with  what  was  likely  to  be  the  real  fact, 
led  to  the  essoin  de  iimlo  Uxti.    1  Reeve. 
Hist.  Ens.  Law,  412;  Bracton,  foL  844b. 

DE  MANUCAFTIARE  (Lat.  of  nalnprize). 

A  writ  directed  to  the  phorlff,  commanding 
him  to  take  sureties  for  the  prisoner's  ap- 
pearance,— usually  called  mainpernors. — and 
to  set  him  at  large.  Fitzh.  Nat.  Brev.  250; 
1  Hale,  P.  C,  141;  Coke.  "Bail  &  Mainprise," 
c.  10;  Res.  Orig.  868b. 

OB  MANUTENENDO.  Writ  of  mainte- 
nance. A  writ  which  lay  against  a  person 
for  the  otTense  of  maintenance.  Reg.  Orig. 
182b,  189. 

DE  MEDIETATB  LINGUAE.  See  "Hedie- 

ta.*^  1  .iii,L'iint>." 

DE  MEDIO  (LaU  of  the  mesne),  A  writ  in 
the  nature  of  a  writ  of  right,  which  lies 

where,  upon  a  subinfeudation,  thf^  )i>rsiie  (or 
middle)  lord  suffers  his  under  tenant  or 
tenant  parmatl  to  be  distrained  upon  by  the 
lord  paramount  for  the  rent  due  him  from 
the  mesne  lord.  Booth.  Real  Actions,  136; 
Fitzh.  Nat.  Brev.  nr.;  3  Sharswood,  Bl. 
Comm.  234;  Co.  Litt.  KKla. 

DE  MELIORIBUS  DAMNIS  (Lat.)  Of  the 
better  damages.  When  a  plaintiff  has  sued 
several  defendants,  and  the  damase.s  have 
been  assessed  severally  against  each,  he  has 
the  choice  of  selecting  ttie  best,  as  he  can* 
not  r.'.over  the  whole.  This  is  done  by 
makiii;:  an  t'lection  iJr  nxlioribus  tlnmnis. 

DE  MERCATORIBUS,  THE  STATUTE. 
The  statute  of  Acton  Burnell.   See  *'Acton 

BumcU." 

OE  MINIMIS  NON  CURAT  LEX.  The 
law  does  not  notice  (or  care  for)  trifling 
matters.  Broom,  l.r-p.  Max.  (3d  London 
Ed.  t  134;  Hob.  SS;       Hill  ( N.  Y.)  170. 

DE  MINIS.  Writ  of  threaU.  A  writ 
which  lay  where  a  person  was  threatened 

with  personal  violence,  or  the  destruction  of 
his  property,  to  compel  the  offender  to  keep 
the  peace.  Reg.  Orig.  88b,  89;  Fitsh.  Nat. 
Brey.  79  (O).  80. 

DE  MITTENDO  TENOREM  RECORDI. 
A  writ  to  send  the  tenor  of  a  record,  or  to 
e\<^mpiify  it  und«r  the  great  seal.  Beg. 
Grig.  220b. 


DE  MODERATA  MISERICORDIA  CA- 
pienda.  Writ  for  taking  a  moderate  amerce- 
ment   A  writ,  founded  on  Magna  Charta 

(c.  14).  which  lay  for  one  who  was  exces- 
sively amerced  in  a  court  not  of  record,  di- 
rected to  the  lord  of  the  con  it.  m-  his  bailiff, 
commanding  him  to  take  a  moderate  amerce- 
ment of  the  party.  Reg.  Orig.  86b;  Fitsh. 
Nat  Brev.  76,  76. 

DE  MODO  DECIMANDI  (Lat.  of  a  manner 
of  taking  tithes).  A  prescriptive  manner  of 
taking  tithes.  dlllteWBt  fttnn  the  general  lav 

of  taking  tithes  In  kind.  It  is  usually  by  a 
compensation  either  in  work  or  lal>or,  and 
is  generally  called  a  modus.  1  Keb.  1»;2:  1 
Rolle,  Abr.  649;  1  Lev.  179;  Cro.  Eliz.  446; 
Salk.  657;  2  P.  Wms.  462;  2  Rubs,  ft  M.  102: 
4  Younge  &  C.  2iV.K  2S3:  12  East.  35;  J 
Sharswood,  Bl.  Comm.  29  et  seq.;  3  Steph. 
Oomm.  180. 

DE   MOtENDINO   DE   NOVO  ERECTO 

nen  jacet  prohibitlo.  A  prohibition  lies  not 
against  a  new-erected  mill.     Cro,  .Tac.  429. 

DE  MORTE  HOMINIS  NULLA  EST 
eunetatie  longa.  When  the  death  of  a  h«- 

man  being  may  be  concerned,  no  delay  is 
long.  Co.  l.itt.  1.34.  When  the  quesUon  is 
concerning  the  life  or  death  of  a  man,  no 
delay  is  too  long  to  admit  of  inquiring  into 
facts. 

DE  NATiVO  HABENDO  (Law  LaL;  Law 
Fr.  brief e  dc  naife).  Writ  for  having  one's 
villein.  A  writ  which  lay  for  a  lord  whose 
villein  had  lied  from  him  (fuffUivo).  di- 
rected to  thi'  shnriff.  lommandinR  him  to 
apprehend  the  villein,  and  restore  him.  with 
all  his  Chattels,  to  the  lord.  Reg.  Orig.  87; 
I'  itzh.  Nat  Brev.  77;  Roacoe,  Real  Actioos. 

:^4. 

DE  NOMINE  PROPRIO  NON  EST  CU- 
random  cum  in  substantia  non  erretur;  quia 
nomlna  mutabilia  sunt,  res  autem  immobllas. 

As  to  the  proper  name.  It  is  not  to  be  re- 
garded wlit-n  one  errs  not  in  sulistance;  be- 
cause names  are  changeable,  but  things  are 
immutable.  6  Coke»  66. 

DE  NON  APPARENTIBU8  ET  NON  EX- 

istentibus  eadem  est  lex.  The  law  is  the 
same  respecting  things  which  do  not  ap- 
pear and  those  which  do  not  exist.  6  Ired. 
(N.  C.)  61;  12  How.  (U.  S.)  253;  5  Coke. 
«;  6  BIng.  N.  C.  453;  7  Clark  &  F.  872;  6  a 
B.  53;  8  C.  B.  2S6;  1  Term  R.  404;  Broon. 
Leg.  Max.  (3d  Ijondon  Ed.)  150. 

DE  NON  DECIMANDO  (Lat  of  not  takin- 
tithes).  An  exemption  by  custom  from  pay 
ing  tithes  is  said  to  be  a  prescription  dt 
non  decimando.  A  claim  to  be  entirely  dif- 
charged  of  the  payment  of  tithes,  and  to 
jiay  no  compensation  in  lieu  of  them.  CfO> 
l^liz.  511;  :'.  Sharswooii.  HI  ('omm. 

DE  NON  PROCEDENDO  AD  A8818AM. 
Writ  for  not  proceeding  to  take  an  tsrae.  A 

writ,  directed  to  the  justices  assigned  to  'i  iM 
assizes,  commanding  them  not  to  proceed 
to  take  an  assise  In  a  particular  case.  Ret- 
Orig.  221. 
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DB  PLAOIS  ET  MAHBMIO 


DE  NON  RESIDENTIA  CLERICI  REGrS. 
A&  ancient  writ  wiiere  a  parson  was  em- 
plofed  in  thfi  rojal  wexilce,  ete^  to  excuse 
and  dlaehafgie  him  of  nonraaldence.  2  Inst. 
264. 

DE  NON  SANE  MEMORIE  (Law  Fr.)  Of 
UMMNOid  memory  or  mind;  a  phrase  synony- 
mous  with  non  mmpos  mentis.  Litt.  §  405; 
Plowd.  368.    Stock,  Non  Compos  Mentis,  1. 

DE  NOVI  OPERIS  NUNCIATIONE  (Lat.) 
In  civil  law.  A  form  of  injunction  or  in- 
terdict whicb  Ilea  in  some  cases  for  Uie 
party  agsrlered,  where  a  thing  is  intended 
to  be  done  against  his  right.  Thus,  whore 
one  build  a  house  contrary  to  the  usual  and 
reoaiTed  form  of  building,  to  the  injury  of 
his  neighbor,  there  lies  such  an  injunction, 
which,  being  served,  the  offender  is  either  i 
to  desist  from  his  work,  or  to  put  in  sure- 
ties that  he  shall  pull  it  down  if  he  does  not 
In  a  slMnt  ttass  avow,  i.  «h  ihow,  tb»  lawful- 
ness thereot  Ridlsj,  dr,  tt  Boe.  Law,  pt 

1.  r.  1.  §  8. 

OE  NOVO  (LiSt)  Anew;  atresiL  When 
a  Jadgmsmt  npon  an  issns  in  pcurt  Is  re- 

Tersed  on  error  for  some  mistake  made  by 
the  court  in  the  course  of  the  trial,  a  venire 
4m  novo  is  awarded,  in  order  that  ttis  case 
may  again  be  submitted  to  a  jury. 

DE  NULLO.  QUOD  EST  SUA  NATURA 
indivisibile,  et  divisionem  non  patitur,  nut- 
lam  partem  habebit  vidua,  sed  satisfaciat 
el  ad  valsntism.  A  widow  shall  have  no 
part  ftom  that  which  in  its  own  nature  is 
indivislhle,  and  is  not  susceptible  of  divi- 
sion, but  let  the  heir  satisfy  her  with  an 
etalTalSBt.  Ga  Utt  22. 

DC  NULLO  TENCMENTO,  QUOD  TENE- 

tur  ad  terminum,  fit  homagll,  fit  tamen 
tnde  fldelitatis  sacramentum.  In  no  tene- 
ment which  is  held  for  a  term  of  years  is 
xhmre  an  avail  of  homage;  but  there  is  the 
oath  of  fealty.  Co.  Utt  «7b. 

DE  ODIO  ET  ATiA  (Lat.  of  hatred  and  ill 
will).  A  writ  directed  to  the  Aorllf,  com- 
manding him  tn  inquire  whether  a  person 
barged  with  murder  was  committed  upon 
just  cause  of  su.'^piclon.  or  merely  propter 
od<««  et  aiiam,  through  hatred  and  ill  wiU; 
and  If.  npon  the  Intinlsltlon,  dne  cause  of 
-nsplclon  did  not  appear,  then  there  Issued 
another  writ  for  the  sherit[  to  admit  him  to 
talL  S  aianwood,  BL  Oomm.  128. 

OE  OFFICE  (Law  Fr.)   Of  offlcs;  In  ^t- 

tue  of  office :  officially;  In  the  discharge  of 
ordinary  duty.  Le  court  d'offlce  est  tenv. 
the  court  is  bound  in  Tlltns  Of  Its  iMm.  Y. 
B.  H.  4  Hen.  VL  1ft. 

The  phrass  eonasponds  to  the  Latin  vir- 
tute  HML 

DE  ONERANDO  PRO  RATA  PORTIONE. 
Writ  for  charging  according  to  a  ratable 
imipoiUop.    A  writ  which  lay  for  a  joint 

tenant,  or  tenant  in  common,  who  was  dis- 
trained for  more  rent  than  his  proportion 
nt  the  land  came  to.  Rsf.  Orif.  162;  Fltxh. 
NaL  BrsT.  224  (H). 


DE  PACE  ET  LEGALITATE  TUENDA 
(Law  LaL)  For  keeping  the  peace,  and  for 
good  bflbavior.  Ttadat  ftdefuuont  de  pace 

et  Jegalitate  tuettfla.  he  shall  deliver  or  find 
sureties  for  keeping  tlie  peace  and  good  be- 
havior. LL.  Edw.  Conf.  c.  18;  4  Bl.  Comm. 
252,  264;  Spelman,  voc.  "Liegalitas.'* 

DE  PACE  ET  PLAG1S.  Of  peace  (breach 
of  peace),  and  wounds.  One  of  the  kinds  of 
criminal  appeal  formerly  in  use  in  England, 
and  which  lay  in  cases  of  assault,  wound- 
ing, and  breach  of  the  peace.  Bracton,  fol. 
144;  2  Beeve,  Hist  Bnc  1mw»  22. 

DE  PACE  ET  ROBERIA.  Of  peaco 
(breach  of  peace)  and  robbery.  One  of 
the  kinds  of  criminal  appeal  formerly  in 
u.sc  in  England,  and  which  lay  in  cases  of 
robbery  and  breach  of  the  peace.  Bracton» 
foL  14C;  2  Reeve,  Hist  Bng.  Law.  27. 

DE  PALABRA  (Spanish).  By  word;  by 
parol.  White,  New  Reoopb  bk.  2,  tlL  19,  c.  2» 
S  2. 

DE  PARCO  FRACTO  (Lat.  of  pound 
breach).  A  writ  which  lay  where  cattle 
taken  in  distress  were  rescued  by  their  own- 
er after  being  actually  impounded.  Fitzb. 
NaL  Brev.  100;  3  Bl.  Ck>mm.  146;  Reg.  Grig. 
116b;  Oo.  Lltt  4m 

DE  PARTITIONE  FACIENDA  (Lat  fOr 

making  partition).  The  ancient  writ  for  tho 
partition  of  lands  held  by  tenants  in  com- 


DE  PERAMBULATIONE  FACIENDA  (Lat. 
for  making  a  perambulation).  A  writ  which 
lay  where  there  was  a  dispute  as  to  the 
lK)undaries  of  two  adjacent  lord.sliips  or 
towns,  directed  to  the  sheriff,  commanding 
him  to  take  with  him  twelve  djsereet  and 
lawful  ImlKhts  of  his  county,  and  make  the 
perambalation,  and  set  the  bounds  and  lim- 
its in  certainty.  Fitdi.  Nat  Brev. 

OE  PIGNORE  8URREPT0  FURTI,  AC> 
tio.  In  civil  law.  An  action  to  reoover  a 
pledge  stolen.    Inst.  4.  1.  14. 

DE  PlPA  VINI  CARIANDA.  A  writ  of 
trespass  for  carrying  a  pipe  of  wine  so  care- 
lessly that  it  was  stove,  and  the  contents 
lost  Reg.  Orlg.  110.  Alluded  to  by  Sir  Wil- 
liam Jones  in  his  remarks  on  the  case  of 
Ck>gg8  V.  Barnard,  2  Ld.  Raym.  909.  Jones, 
Ballm.  M. 

DB  PLACITO  (T.4IW  Lat  of  a  plea;  of  or 

in  an  action  i .  Ff)rmal  wnrrls  iiped  in  dec- 
larations and  other  proceedings,  as  descrip- 
tive  of  the  particular  action  brought  j5e 
placito  debiti,  of  a  plea  of  debt:  dr  plarito 
conventionis  fractac,  of  a  plea  of  breach  of 
covenant;  de  placito  tra7isgrc)isioi)i.<t,  of  a 
plea  of  trespass:  de  placito  tran*gres»ioni9 
»up9r  eatum,  of  a  plea  of  trespass  on  the 
case.  Towns.  PI.  162-165.  See  the  older 
forms  in  FleU.  lib.  2,  c.  65.  8  12.  See 
"Placitnm." 

DE  PLAQiS  ET  MAHEMIO.  Of  wounda 
and  mayhwn.  The  name  of  a  crtminat  ap^ 
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(254)  DE  RECTO  PATENS 


pf'al  formerly  in  use  in  En,i;land  in  rases 
of  wounding  and  maiming.  Bracton,  fol. 
144b;  2  ReeTe,  Hist  Bug.  Law,  S4.  See 
"AppeaL" 

DE  PLANO  (Lat.) 

 In  Civil  Law.    Without  I'orm;  in  a 

summary  manner.  The  praetor  was  said  to 
administer  justice  in  this  way  (/,'/  jitdfio  ruri- 
nosertr)  when  he  did  so  stamiiiiK  on  tlie 
ground,  or  on  tlie  same  level  with  the  suit- 
on,  instead  of  occupying  a  tribunal  (pro 
tHtmiaH)  aievaled  seat,  or  "bench.**  as  it 
wastennedinttieBnRlisli  law.  See  "Bench.** 
The  French  de  pJaln  is  derived  from  tliis. 

—In  Common  Law.  •  Clearly;  manifestly. 
The  phrase  Is  used  In  this  classical  nmiBfl  in 
the  statute  De  Bigamis  (4  Edw.  I.) 

By  covin  or  collusion.  St.  Westminster  II. 
c  4.  This  did  not  mean  by  default  Id.;  2 
Inst  249.  See  2  Reeve,  Hist  Eng.  Law.  191; 
4  Reeve,  Hist.  Eng.  l  aw,  22.  34.  36. 

 In  Scotch  Practice.  Forthwith.  2  Ali- 
son. Prac  660. 

DE  PLEQII8  AC0UIETANDI8  (Lat  for 

clfarlne;  pledges).  A  writ  which  lay  where 
one  bad  become  surety  for  another  to  pay 
a  sum  of  money  at  a  specifled  day,  and  the 
principal  failed  to  pay  it  If  the  surety  was 
obliged  to  pay,  he  was  entitled  to  this  writ 
against  his  principal.  Fitzh.  Nat.  Brav. 
37  (C);  3  Ricvv.  Hist.  Eng.  Law. 

OE  PON  EN  DO  SIQILLUM  AO  EXCEP- 
tionem.  Writ  for  putting  a  seal  to  an  ex- 
ception. A  writ  by  which  justices  were 
formerly  commanded  to  put  their  seals  to 
exceptions  taken  by  a  paitjr  In  a  rait  Reg. 
Grig.  182. 

DE  POST  DI88EISINA.  Writ  of  post  dis 
seisin.  A  writ  which  lay  for  him  who,  hav- 
ing recovered  lands  or  tenements  by  prae- 
cipe quod  reddat.  on  default  or  reddltlon, 
was  again  disseised  by  the  former  disseisor. 
Reg.  Orig.  208;  Fitxh.  Nat  Bi«t.  190. 

DE  PRAEROQATIVA  RBQit  (Law  I^t. 
of  the  king's  prerogative).  The  tltlp  of  St. 
17  lOdw.  II.  St.  1,  defining  the  prerogatives 
of  the  crown  on  certain  subjects,  partly  of 
a  feudal  and  partly  of  a  political  or  general 
nature.  Crabb.  Hist  Bng.  Law.  204  et  seq.; 
Ban*.  Oba  St.  202;  Hale.  lUst  Com.  Law. 
c.  8. 

DE  PRAESENTI.  Of  the  present:  in  the 
present  tense.  See  "Per  Verba  de  Praesen- 
tl." 

DE   PROPRIETATE   PROBANDA  (Lat 

for  proving  j>royiorty).  ,\  writ  which  is- 
sues in  a  case  of  replevin,  when  the  de- 
fendant claims  property  in  the  chattels  re- 
plevied, and  the  sheriff  makes  a  return  ac- 
cordingly. The  writ  directs  the  sheriff  to 
summon  an  intnicst  to  determine  on  the 
validity  of  the  claim;  and,  if  they  find  for 
the  defendant  the  dierlff  merely  retame 
their  finding.  The  plaintiff  is  not  concluded 
by  Pitch  finding.  He  may  come  into  .the 
< ourt  above  and  traverse  It  Hammond,  N. 

P.  456. 


DE  QUIBUS  SUR 

clent  writ  of  entry. 


DIMKIWN.  An  u- 


OE  RECTO.  Writ  of  right 
2;  Bracton,  fol.  827b. 


Rag.  Orlg.  1. 


DE  RECTO  DE  ADVOCATIONS  (T..it  nf 
right  of  advowson;  called,  also,  de  droit  de 
ndroraiiomt').  A  writ  whidi  lay  to  restore  the 

rigiit  of  presentation  to  a  bt'n(»flr»v  for  him 
who  Imd  an  advowson.  to  liinnself  and  heirs 
in  fei'  simple,  if  he  was  disturbed  in  the 
presentation.  Y.  B.  38  Hen.  VI.  20a;  Fitsh. 
Nat  Brav.  SO  (B). 

DE  RECTO  DE  RATION ABi LI  PARTE. 

Writ  of  right,  of  reasonable  part.  A  writ 
which  lay  between  privies  in  blood,  as  be> 
tween  brothers  in  gavelkind,  or  between  sla- 
ters or  other  coparceners  for  lands  in  fee 
simple,  where  one  was  deprived  of  his  or  her 
fihare  bv  annther.  Rog.  Orig.  3b;  Fitzh.  Nat 
Brev.  9  (B).  AboUshed  by  St  8  ft  4  Wm, 
IV.  c.  27. 

DE  RECTO  PATENS.  Witt  of  right  pat- 
ent Reg.  Orig.  1. 


DE  QUO,  or  DE  QUIBUS.  Of  whidL 
Fbrmal  words  In  the  simple  writ  of  eotry, 

from  whirh  it  was  called  a  writ  of  entry  "In 
the  quo,"  or  "in  the  quibug."  3  Reeve,  Hist 
Bng.  Law,  88. 

DE  QUOTA  LITIS  (Lat)  In  dvtl  taw.  k 

contract  l>y  which  one  who  has  a  claim  dif 
flcult  to  recover  agrees  with  another  to  give 
a  part  Cor  the  purpose  of  obtaining  his  serv- 
ices to  recover  the  rest  1  Duv.  note  20L 
See  "Champerty." 

DE  RAPTU  VIRGINUM.  Of  Uic  ravish- 
ment of  maids.  The  name  of  an  appeal  for- 
merly in  use  in  Sngland  in  cases  of  rape. 
Bracton,  foL  U7;  2  Reeve,  Hist  Bng.  Law, 
88. 

DE  RATIONABILI  PARTE  BONORUM 
(Lat.  of  a  reasonable  part  of  the  goods).  A 
writ  to  liable  the  widow  and  children  of  & 
decedent  to  recover  their  proper  shares  <A 
the  Inheritance.  2  BL  Comm.  492.  The 
writ  is  said  to  ho  founded  on  the  i  ustnms  of 
the  counties,  and  not  on  the  common-law  al- 
lowanca.  PItsh.  Nat  Brev.  122  (L). 

DE  RATION  At  I  BUS  DIVISIS  (Lat  tor  | 

reasonal)le  boundaries).    .\  writ  which  lies 
to  determine  the  boundaries  between  the  . 
lands  of  two  proprietors,  which  lie  in  dif-  ' 
ferent  towns.   The  writ  is  to  be  brought  by 
one  against  the  other.    Fitsh.  Nat  Brev.  I 
128  (M) :  8  Reeve,  Hist  Bag.  Law.  48. 

DE  REBUS.  Of  things.  The  title  of  the 
third  part  of  the  Digests  or  Pandects,  000- 
prlstng  the  twelfth,  tUrteeath,  fourteenth, 
fifteenth,  sixteenth.  sevetttOMith,  elghteeath, 

and  nineteenth  booka 

OE  REBUS  DUBIIS.   Of  doubtful  things 
or  mattera  Dig.  84.  6. 

DE  RECORDO  ET  PROCBSSU  MITTEN- 

dis.  Writ  to  send  the  record  and  process 
of  a  cause  to  a  superior  court;  a  species  of 
writ  of  error.  Reg.  Orii^  209. 
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DE  UNA  PARTE 


DE  REDIMEI8INA.  Writ  of  rodiaMlain. 
A  writ  whirh  laj'  where  a  man  rpcnvpred. 
by  assize  of  novel  disseisin,  land,  rent,  or 
common,  and  the  like,  and  was  put  in  pos 
tbereoC  by  verdict,  and  afterwards 
dlaelsed  of  the  aune  land,  rent,  or  com- 
mon by  him  by  whom  he  was  disseised  be- 
fore.   Reg.  Orig.  206b:  Fitzh.  Nat  Brev. 

m  (B). 

OE  REPARATIONE  PACIENOA  (Lat.) 

The  namo  of  a  writ  whirh  liep  by  one  ten- 
ant in  oommon  against  the  other,  to  cause 
him  to  aid  in  repairing  the  C(»llinon  prop* 
erqr.  i  Bam.  ft  C.  268. 

DE  RE8CUSSU.  Writ  of  test  n.'.  A  writ 
which  lay  where  cattle  dlsbtUned,  or  per- 
flODS  arrertod«  were  rescaad  from  those  tak- 
ing them.   Reg.  Orig.  117,  118;  Fltih.  Nat. 

Brer.  101  <C).  (G). 

OE  RETORNO  HABENDO  (Lat.)  The 
name  of  a  writ  issued  after  a  judgment  has 

been  given  in  replevin  that  tiK  il'  fendant 
alioald  have  a  return  of  the  goods  replev- 
ied. Bee  S  Bout.  Inst  note  SS7C. 

OE  RIBN  CULPABLE  (Law  Fr.)  Onilty 
of  nothing;  not  gtMtj,  T.  B.  H.  7  BdW.  II. 

??4;  Koilw.  3b. 

OE  SA  VIE  (I>aw  Fr.)  Of  his  or  her  life; 
of  bis  own  life;  as  distinguished  from  par 
autre  rie.  for  another's  life.   Lltt  |(  S5,  86; 

C'rahh  HiFt   Eng.  Law,  383. 

OE  8ALVA  QUAROIA  (LAt.  of  safeguard). 
A  writ  to  protect  the  peraoDe  ct  atrangers 
reeking  their  rltfita  In  BngUdi  ooorta.  Reg. 

Grip.  26. 

OE  SALVO  CONOUCTU.  A  writ  of  safe- 
eoadvet.    Rei.  Oric  8Bh,  M. 

OE  BCAOCARIO.  Of  or  concerning  the 

exchequer.  The  title  of  a  statute  passed  in 
(be  flrty-first  year  of  Henry  111.  2  Reeve. 
Hiat.  Bng.  Law.  6L 

OE  8CUTAGI0  HABENDO  (Lat.  of  hav- 
ittE  apntagei.  A  writ  which  lay  In  case  a 
MB  held  lands  of  the  king  by  luilght's  serv- 
ice, to  which  homage,  feal^.  and  eecnage 

w--rf  app^ndanT.  to  recover  the  sorvicps  or 
t(H:  due  in  case  thr  knight  failed  to  accom- 
pany the  king  to  tlie  war.  It  lay  also  for 
the  tenant  in  rapite.  who  had  paid  his  fee. 
against  his  tenants.  FiUh.  Nat  Brev.  83 
(C). 

DE  8E  BENE  QERENDO.  For  behaving 
hJma^f  well:  for  hit  good  behavior.  Tel  v. 
fO.  184. 

OE  8ECTA  AD  MOLENDINUM  (Lat.  nf 
suit  to  a  mill).    A  writ  wliirh  Ii<\s  to  com 
pel  one  to  continue  his  custom  of  grinding 
•taMflL  8  BL  Comm.  188;  Fltsh.  Nat  Brev. 
m  fit):  8  Reeve,  Hlat  Bng.  Law,  88. 

DE  8IMILIBUS  AD  8IMILIA  EADEM 
ratione  procedendiim  eeL  Prom  almilars  to 
almilara  we  are  to  proceed  1^  the  aame  rale. 


DE  8IMILIBU8  IDEM  E8T  JUDICIUM. 

Concerning  slmilara  the  judgment  l8  flie 

same.    7  Coke,  18. 

DE  SON  TORT  (Fr.)  Of  hls  own  wrong. 
I  This  term  is  usually  applied  to  a  peraon 

who.  having  no  right  to  meddle  with  the 
I  affairs  or  estate  of  a  deceased  person,  yet 
^  undertakes  to  do  so  by  acting  aa  ezecntor  of 
;  the  deceased.  See  "Executor." 
I 

DE  8TATUT0  MERCATORIO  (Law  Lat.) 

Writ  of  statute  merchant.  A  writ  which  lay 
;  for  iniprisonini;  him  wlio  liad  forfeited  a 
1  statute-merchant  bond  until  the  debt  was 
IsatlBfled.   Reg.  Orig.  148b.  There  are  aev- 

oral  writs  under  this  head.    Id.  148;  Beg. 

Jud.  S.    See  "Statute  Merchant." 

OE  8TATUTO  STAPULAE  (Law  Lat) 
Writ  of  statute  staple.   A  writ  that  lay  to 

take  the  body  to  prison,  and  soizp  upon  the 
lands  and  goods  of  one  who  had  forfeited 
the  bond  called  "statute  staple."  Reg.  Orig. 
151.   See  "Statute  Staple.' 

DE    8UPERONERATIONE  PA8TURAE 

(Lat.  of  surcharge  of  pasture).  A  writ  ly- 
ing where  one  who  had  been  previously  im- 
pleaded in  the  county  court  was  again  Im- 
pleaded In  the  aame  court  for  aarcham^ng 

common  of  pasture,  and  the  cause  was  re- 
moved to  Westminster  Hall.     Rog.  Jur.  36b. 

DE  TABULI8  EXHIBENOIB.  Of  showing 
the  taMeta  Of  a  Win.  Dig.  48.  6. 

DE  TALLAGIO  NON  CONCEDENDO  iLal. 
of  not  allowing  talliage).  The  name  given 
to  St.  34  Edw.  I.,  restricting  the  power  of 
the  Ung  to  grant  talUage.  Oolra,  8d  Inat 
688;  8  Reeve,  Hist  Bog.  Law,  104. 

DE  TEMPORE  CUJUS  CONTRARIUM 
memoria  hominum  non  existat  (Law  Lat.) 
Frmn  time  whereof  the  memory  of  man  doea 
not  eodat  to  the  oontrMj.  Utt  f  170. 

DE  TEMPORE  IN  TEMPUS,  ET  AD  OM- 
nia  tempora.  From  time  to  time,  and  at  all 
timea.  Towna  Fl.  17. 

DE  TEMPS  DONT  MEMORIB  NE  COURT 

(Law  Fr.)  From  time  whereof  memory  nm- 
neth  not;  time  out  of  memory  of  man.  Litt 
{I  148,  146.  170;  Dyer.  70. 

OB  TE8TAMENTI8.  Of  testaments.  The 

title  of  the  fifth  part  of  the  Digests  or  PaOr 
dects;  comprising  the  twenty-eighth  to  the 
thlrty4dxth  hooka,  both  Inclnalve. 

DE  THEOLONIO.  A  Writ  whlcb  lay  Cor  a 
person  who  was  prevented  from  taking  tolL' 

Reg.  Orig.  103. 


OE  TRANSGRE88IONE. 
paaa.  Reg.  Orig.  88. 


A  writ  of  tres- 


DE   TRAN80RB88IONE,  AD  AUDIBN- 

dum  et  terminandum.  A  writ  or  commis- 
sion for  the  hearing  and  determining  any 
outrage  or  misdemeanor.  8  Reeve,  Blat 
Bng.  Law.  170. 

DE  UNA  PARTE  (Lat)   ▲  deed  *  vim 
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parte  is  one  where  only  one  party  gprants, 
gives,  or  binds  himself  to  do  a  thing  to 
another.  It  differs  from  a  deed  inter  partes 
(q.  C.J    2  Bouv.  Inst,  note  2001. 

DE  UXORE  RAPTA  ET  ABDUCTA  (Let. 
of  a  wife  ravished  and  carried  away).  A 
kind  of  writ  of  trespass.  Fitzh.  Nat.  Brev. 
89  (O);  3  Sharswood,  Bl.  Ck}mm.  139. 

DE  VA8T0.  Writ  of  waste.  A  writ  which 
might  be  brought  by  him  who  had  the  im- 
mediate estate  of  inheritance  in  reversion 
or  remainder,  against  the  tenant  for  life,  in 
dower,  by  curtesy,  or  for  years,  where  the 
latter  had  committed  waste  in  lands;  call- 
ing upon  the  tenant  to  appear  and  show 
cause  why  he  committed  waste  and  destruc- 
tion in  the  place  named,  to  the  disinherison 
(ad  cxhaercdationtnti )  of  the  plaintiff.  Reg. 
Orig.  72-75:  Reg.  .lud.  17b;  Fitzh.  Nat.  Brev. 
65  (C):  3  Bl.  Comm.  227.  228.  Abolished 
by  St.  3  &  4  Wm.  IV.  c.  27;  3  Steph.  Comm. 
506. 

DE  VENTRE  INSPICIENDO  (Lat.  of  In 
spectlng  the  belly).  A  writ  to  inspect  the 
body,  where  a  woman  feigns  to  be  pregnant, 
to  see  whether  she  is  with  child.  It  lies  for 
the  heir  presumptive  to  examine  a  widow^ 
suspected  to  be  feigning  pregnancy  in  order 
to  enable  a  supposititious  heir  to  obtain  the 
estate.  1  Bl.  Comm.  456;  2  Steph.  Comm. 
308;  Cro.  KHz.  556;  Cro.  Jac.  685;  2  P.  Wms. 
693;  21  Viner.  Abr.  547. 

It  lay  alKo  where  a  woman  sentenced  to 
death  pleaded  pregnancy.  4  Bl.  Comm.  495. 
This  writ  has  been  recognized  in  America. 

2  Chand.  Am.  Crim.  Tr.  381. 

DE  VERBO  IN  VERBUM.  Word  for  word. 
Bracton.  fol.  138b.  Literally,  from  word  to 
word.  Fleta  uses  de  verbo  ad  verbum.  Lib. 
1.  c.  21.  5  3. 

DE  VERBORUM  SIGNIFICATIONE.  Of 

the  signiflcation  of  words.  An  important 
title  of  the  Digests  or  Pandects  (Dig.  50. 
16),  consisting  entirely  of  definitions  of 
words  and  phrases  used  in  the  Roman  law, 
compiled  from  the  writings  of  the  best  Ju- 
rists, such  as  Ulpian.  Paulus.  Pomponius. 
GaiUB.  Scacvola.  Javolenus.  Celsus.  Alfenus, 
P'lorentinus.  Callietratus.  and  others. 

DE  Vi  LAICA  AMOVENDA.  Writ  of  (or 
for)  removing  lay  force.  A  writ  which  lay 
where  two  parroriR  contended  for  a  church, 
and  one  of  them  entered  Into  It  with  a  great 
number  of  laymen,  and  held  out  the  other 
vi  et  armis :  then  he  that  was  holden  out 
had  this  writ  directed  to  the  sheriff,  that  he 
remove  the  force.  Reg.  Orig.  59;  Fitzh.  Nat. 
Brev.  54  (D). 

DE  VICINETO  (I>at.  from  the  neighbor- 
hood). The  sheriff  was  anciently  directed 
in  some  cases  to  summon  a  Jury  de  vicineto. 

3  Bl.  Comm.  360. 

DE  WARRANTIA  CHARTAE  (Lat.  of 
warranty  of  charter).  This  writ  lieth  prop- 
erly where  a  man  doth  enfeoff  another  by 
deed,  and  bindeth  himself  and  heirs  to  war- 
ranty.   Now.  if  the  defendant  be  impleaded 


In  an  assize,  or  in  a  writ  of  entrv'  in  the 
nature  of  an  assize,  in  which  actions  be 
cannot  vouch,  then  he  shall  have  the  writ 
against  the  feoffor  or  his  heirs  who  made 
such  warranty.  Fitzh.  Nat.  Brev.  134  (D>; 
Cowell;  Termes  de  la  I.^y:  Blount:  3  Reeve. 
Hist.  Eng.  Law.  55. 

DE  WARRANTIA  DIEI.  A  writ  which  lay 
for  a  party  In  the  service  of  the  king  who 
was  required  to  appear  in  person  on  a  cer- 
tain day.  commanding  the  justices  not  to 
record  his  default,  the  king  certifying  to  the 
fact  of  such  service.    Fitzh.  Nat.  Brev.  36. 

DEACON.  In  ecclesiastical  law.  A  minis- 
ter or  servant  in  the  church,  whose  ofDce  in 
some  churches  is  to  assist  the  priest  in  di- 
vine service,  and  in  the  distribution  of  the 
sacrament. 

DEAD  BODY.    A  foipse. 

DEAD  BORN.  A  dead-born  child  is  to  be 
considered  as  If  It  had  never  been  conceived 
or  born;  in  other  words,  it  is  presumed  it 
never  had  life.  It  being  a  maxim  of  the  com- 
mon law  that  ntortuus  exitus  non  est  exitus. 
Co.  Lltt.  29b.  See  2  Paige.  Ch.  ( N.  Y.)  35; 
Domat.  liv.  prel.  tit.  2,  5  1.  notes  4.  6;  4  Ves. 
334. 

This  is  also  the  doctrine  of  the  civil  law. 
Dig.  50.  16.  120.  .VoH  uusn.  et  jiatum  muri, 
pari  aunt,  not  to  be  born,  and  to  be  born 
dead,  are  equK'alent.  Mnrtuus  eritus  non 
est  exitus.  a  dead  birth  is  no  birth.  Civ. 
Code  La.  art.  28. 

DEAD  FREIGHT.  The  amount  paid  by  a 
charterer  for  that  part  of  the  vessel's  ca- 
pacity whl<-h  he  does  not  occupy,  although 
he  has  contracted  for  it. 

When  the  charterer  of  a  vessel  has  shipped 
part  of  the  goods  on  board,  and  Is  not  ready 
to  ship  the  remainder,  the  master,  unless 
restrained  by  his  special  contract,  may  take 
other  goods  on  board,  and  the  amount  which 
Is  not  supplied,  required  to  complete  the 
cargo.  Is  considered  dead  freight.  The  dead 
freight  Is  to  be  calculated  according  to  the 
actual  capacity  of  the  vessel.  3  Chit.  Com. 
Law.  399;  2  Starkie,  450. 

DEAD  LETTERS.  Letters  transmitted 
through  the  mails  according  to  direction, 
and  remaining  for  a  specified  time  uncalled 
for  by  the  persons  addressed,  are  called 
"dead  letters." 

DEAD  MAN'S  PART.  That  portion  of  the 
personal  estate  of  a  person  deceased  which, 
by  the  custom  of  I.,ondon.  became  the  ad- 
ministrator's. 

If  the  decedent  left  wife  and  chlldr»n. 
this  was  one-third  of  the  residue  rifter  de- 
ducting the  widow's  chamber.  If  only  s 
widow,  or  only  children,  it  was  one-half.  1 
P.  Wms.  341;  Salk.  246.  If  neither  widow 
nor  children,  it  was  the  whole.  2  Show.  175. 
This  provision  was  repealed  by  St.  1  Jac.  II. 
c.  17.  and  the  same  made  subject  to  the  stat- 
ute of  distributions.  2  Sharswood.  Bl. 
Comm.  5.  8. 
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DEAD  PLEDGE.  A  mortgage. 

DEAD  RENT.  A  rent  payable  on  a  min- 
ing lease  in  addition  to  a  rojralty.  So  called 
because  it  is  payable,  although  tbe  mine  may 
not  be  worked.  Wharton. 

DEAD  USE.    A  future  use. 

DEADHEAD.  A  term  applied  to  persons 
Other  than  the  officers  or  employes  of  a  rail- 
road company  who  are  permitted  by  the  rail- 
road to  travel  without  payment  of  fare. 
PhiL  Law  (61  N.  C.)  22. 

DEADLY  FEUD  (Lat.  faida  morMts.  or 
mortifera).  A  profession  of  irreconcilable 
hatred  against  an  enemy,  until  revenge  wore 
obtained  even  hy  lii.s  drath.  This  was  al- 
lowed by  the  ancient  Saxon  laws,  where  a 
man  had  been  killed,  and  no  pecuniary  sat- 
Isfartion  bad  l)een  made  to  his  kindred. 
Spelman.  vo<'.  '  Falda."  The  term  was  also 
applii  d  to  the  predatory  warfare  carried  on 
in  the  northern  borders  of  England.  St  43 
Elis.  c.  IS;  4  Bl.  Comm.  244.  See  '*Faida." 

DEADLY  WEAPON.  A  dangerous  weap- 
on (f.  V.) 

DEAD'S  PART.  In  Scotch  law.  The  part 
remaining  over  beyond  the  shares  secured  to 
the  widow  and  children  by  law.  Of  this  the 
testator  had  the  unqualified  disposal.  Stair. 
Inst.  lib.  ill.  tit  4.  i  24;  Bell,  Diet;  Pater- 
aon.  Gomp*  f|  674.  848,  902. 

DEAFPORE8T.  In  old  Bngliih  law.  To 

discharge  from  heing  forest;  to  tree  from 

forest  law.9. 

DEALER.  One  who  buys  tu  sell  again. 
27  Pa.  St.  496. 

DEALINGS.  Transactions  in  the  course  of 

business.  Two  sales  of  goods  by  one  to  a 
firm  constitute  "dealings"  with  it,  so  as  to 
entitle  one  to  notice  of  dissolution.  2  Barb. 

(N.  Y.)  549 

DEAN.  In  ecclesiastical  law.  An  eccle- 
siastical officer,  who  derives  his  name  firom 
the  fact  that  he  presides  Over  ten  canons,  or 
prebendaries,  at  least. 

There  are  several  kinds  of  deans,  namely, 
deans  of  chapters;  deans  of  peculiars;  rural 
deans;  deans  in  the  colleges;  honorary 
deans;  deans  of  provlncea. 

DEAN  AND  CHAPTER.  In  ecclesiastical 
law.  The  council  of  a  bishop,  to  assist  him 
wfth  their  advice  in  the  religfous  and  also 
tn  the  temporal  affairs  of  the  see.  .1  Coke, 
76;  1  Bl.  Comm.  382;  Co.  Litt  103,  300; 
Termes  de  la  Ley;  2  Bum.  Bcc.  Law.  120. 

DEAN  OF  THE  ARCHES.   The  presiding 

jiidge  of  the  court  of  ar(  ht  s  He  Is  also  an 
a^istant  judge  in  the  court  of  admiralty.  1 
Kent  Comm.  871;  3  Bteph.  Comm.  727. 

DEATH.  The  cessation  of  life;  the  ceas- 
ing to  exist 

Civil  death  is  the  state  of  a  person  who, 
though  possessing  natural  llfe^  has  lost  all 


his  civil  rights,  and  as  to  them  is  considered 
as  dead. 

A  person  convicted  and  attainted  of  fel- 
ony, and  sentenced  to  the  stat»  prison  for 

life,  is.  in  the  state  of  New  Tork*  in  conse- 
qiienc*'  of  tlic  a>  t  of  March  29,  1799.  and  by 
vir(M<>  of  the  conviction  and  sentence  of  im- 
prisonment for  life,  to  be  considered  as 
I  civilly  dead.  6  Johns.  Ch.  (N.  T.)  118;  4 
Johns.  Ch.  (N.  Y.)  228.  260;  Laws  N.  Y. 
Sess.  24,  c.  49.  §§  29.  30.  31.  And  a  similar 
doctrine  anciently  prevailed  in  other  cases 
at  common  law  in  England.  See  Co.  Litt 
188;  1  Sharswood,  Bl.  Comm.  132.  note. 

Natural  death  is  the  cessation  of  life.  It 
is  also  used  to  denote  a  death  which  occtjrs 
by  the  unassisted  operation  Of  natural 
causes,  as  distinguished  from  a  violent 
death,  or  one  caused  or  accelerated  by  the 
Interference  of  human  agency. 

DEATH-BED  DEED.  A  doi-i]  made  by  one 
who  was  at  the  time  sick  of  a  disease  from 
which  he  afterwards  died.  Bell,  Diet 

DEATH'S  PART.  See  'Dead's  Part;" 
"Dead  Man's  Fart" 

DEATHSMAN.  The  executioner;  hang- 
man; he  who  executes  the  extreme  penalty 
of  the  law. 

DEBAUCH.  To  entice  or  lead  away.  Tn 

modern  usage  It  Implies  carnal  knowledge. 
97  Mo.  668.  It  has  l)een  held  synonymous 
with  "seduce."  8  Abb.  Pr.  (N.  Y.)  384,  389. 
In  early  use  it  signified  merely  to  draw 
away  from  duty,  being  derived  from  French 
d>  (from)  and  bauehe  (shop). 

DEBENTURE  (Lat  dchniliir,  they  [mon- 
eysj  are  due).  The  word  with  which  cer 
tain  obsolete  bonds  given  by  the  exchequer 

began.  Blount. 

 In  English  taw.  An  instrument  Is- 
sued by  a  company  or  public  body  as  se- 
curity for  a  loan  of  money.  It  contains,  ei- 
ther expres.sly  or  impliedly,  a  promise  to 
pay  the  amount  mentioned  in  it.  and  almost 
Invariably  creates  a  charge  on  the  whole 
or  part  of  the  property  of  the  company  or 
public  body.  A  debenture  generally  forms 
part  of  a  series  or  issue  of  similar  Instru- 
ments, with  a  provision  that  tlicy  shall  all 
rank  part  passu  in  proportion  to  their 
amounts.  As  to  debentures  generally,  see 
Cav.  §  267  et  seq. 

—In  American  taw.  A  custom-house 
certificate  given  by  the  collector  of  the  port 
to  the  exporter  or  importer  of  goods,  en- 
titling him,  under  certain  circumstances,  to 
a  drawback  of  duties  paid  on  exported  or 
imported  goods.    See  "Drawback." 

DEBENTURE  STOCK.  A  stock  or  fund 
representing  money  borrowed  by  a  company 

or  public  body.  In  England,  and  charged  on 
the  whole  or  part  of  its  property.  It  dif- 
fers from  debentures  chiefly  in  these  re- 
spects: The  title  of  each  original  holder 
appears  In  a  register.  InMead  of  being  rep- 
resented by  an  Instrument  complete  In  it- 
self; and  the  stock  is  capable  of  being  trans- 
ferred In  any  amounts,  unless  the  regnla- 
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tions  of  the  company,  etc..  forbid  the  trans- 
fer of  amounts  or  fractions  less  than  £10. 
or  the  like.  Provision  Is  sometimes  made 
for  issuing  to  each  holder  a  certificate  rep- 
resenting the  amount  of  his  stock,  transfer- 
able by  delivery,  so  as  to  entitle  the  bearer 
for  the  time  being  to  the  stock  in  question. 
Such  certificates  generally  have  coupons  for 
interest  attached  to  them,  and,  while  they 
are  outstanding,  the  stock  ceases  to  be  trans- 
ferable on  the  register.  Perpetual  deben- 
ture stock  is  stock  which  cannot  be  paid  off. 
The  principal  statutes  relating  to  debenture 
stock  are  the  company  clauses  acts  of  1845 
and  1863,  the  commissioners  clauses  act  of 
1847,  and  the  local  loans  act  of  1875.  De- 1 
benture  stock  issued  under  these  acts  is  not  I 
within  the  mortmain  or  charitable  uses  act.  | 
9  Ch.  Dlv.  337. 

1 

DEBET  ESSE  FINIS  LITIUM.  There 
ought  to  be  an  end  of  lawsuits.  Jenk.  Cent. 
Cas.  61. 

DEBET  ET  DETINET  (Lat.  ho  owes  and 
withholds).  In  pleading.  An  action  of 
debt  is  said  to  be  in  the  debet  et  detinet 
when  it  is  alleged  that  the  defendant  owes 
and  unjustly  withholds  or  detains  the  debt 
or  thing  in  question. 

The  action  is  so  brought  between  the  con- 
tracting parties.    See  "Detinet." 

DEBET  ET  SOLET  (Lat.  he  owes  and  is 
used  to).  Where  a  man  sues  in  a  writ  of 
right,  or  to  recover  any  right  of  which  he  Is 
for  the  first  time  disseised,  as  of  a  suit 
at  a  mill,  or  in  case  of  a  writ  of  quod  per- 
mittat,  he  brings  his  writ  in  the  debet  ct 
aolet.  Reg.  Orlg.  144a;  Termes  de  la  Ley; 
Fitzh.  Nat.  Brev.  122  (M). 

DEBET  QUIS  JURI  SUBJACERE  UBI  DE- 
linquit.  Every  one  ought  to  be  subject  to 
the  law  of  the  place  where  he  offends.  3 
Inst.  34;  Bracton,  fol.  154b;  Finch,  Law.  14. 
36;  Wlngate.  Max.  113,  114;  3  Coke,  231;  8 
Scott,  N.  R.  567. 

DEBET    SUA    CUIQUE    DOMUS  ESSE 

perfugium  tutissimum.  Every  man's  house 
should  be  a  perfectly  safe  refugr..  12  Johns. 
(N.  Y.)  31,  54. 

1 

DEBILE  FUNDAMENTUM,  FALLIT 
opus.  Whero  there  is  a  weak  foundation, 
the  work  falls.  2  Bouv.  Inst,  note  2068; 
Broom,  Leg.  Max.  (3d  IX)ndon  Ed.)  169,  171. 

DEBITA  FUNDI  (Lat.)  In  Scotch  law. 
Debts  secured  on  land.    Bell,  Diet. 

DEBITA  LAICORUM  (Lat)  Debts  of  the 
laity;  those  which  may  be  recovered  in  civil 
courts. 

DEBITA  SEQUUNTUR  PERSONAM  DE 
bitoris.  Debts  follow  the  person  of  the  debt- 
or. Story,  Confl.  Laws,  §  362;  2  Kent, 
Comm.  429;  Halk.  Max.  13. 

DEBITOR  NON  PRAESUMITUR  DO- 
nare.  A  debtor  Is  not  presumed  to  make  a 
gift.  Sec  1  Karnes,  Eq.  212;  Dig.  50.  16. 
108;  I  P.  Wms.  239. 


DEBITORUM  PACTIONIBUS,  CREDt- 
torum  petitio  nec  tolli,  nec  minui  potest.  The 
right  to  sue  of  creditors  cannot  be  taken 
away  or  lessened  by  the  contracts  of  their 
debtors.  Poth.  Obi.  87.  108;  Broom.  Leg. 
Max.  (3d  London  Ed.)  622. 

DEBITRIX.    A  female  debtor. 

DEBITUM  ET  CONTRACTUS  SUNT  NUL- 
Iiu8  loci.  Debt  and  contract  are  of  no  par- 
ticular place.  7  Coke,  61;  7  Man.  &  G.  101». 
note;  1  Smith,  Lead.  Cas.  (4th  Am.  Ed.) 
528,  note. 

DEBITUM  IN  PRESENTI,  SOLVENDUM 
In  future.  A  present  debt,  to  bo  discharged 
In  the  future.  2  Barb.  (N.  Y.)  457,  470;  16 
Barb.  (N.  Y.)  171,  176;  19  Barb.  (N.  Y.)  442. 
445. 

DEBITUM  SINE  BREVI  (Law  Lat.)  Id 
old  practice.  Debt  without  writ.  An  ac- 
tion begun  by  original  bill,  instead  of  by 
writ. 

DEBT.  Any  sum  of  money  due  under  con- 
tract, express  or  implied.    20  Cal.  351. 

Blackstone  restricts  the  term  to  money 
due  on  express  contract  (3  Bl.  Comm.  154). 
but  it  has  been  thought  that  he  used  the 
word  "express"  not  so  much  in  contradis- 
tinction to  implied  contracts,  as  to  liabili- 
ties arising  outside  of  contract  2  Mo.  App. 
94. 

The  word  includes  not  only  debts  of  record 
or  Judgments  and  debts  by  specialty,  but  all 
that  is  due  to  a  man  under  any  form  of 
promise.    3  Mete.  (Mass.)  526. 

In  a  strict  sense,  it  is  confined  to  sums 
fixed  by  agreement,  and  not  dependent  on 
after  calculation  (1  Yeates  [Pa.]  70),  but  in 
c'cnimon  use,  the  absolute  fixing  of  the 
amount  is  not  necessary  (2  Wash.  C.  C.  [U. 
S.l  386). 

"Debt"  is  a  much  narrower  word  than  "de- 
mand."   2  Hill  (N.  Y.)  223. 

Many  qualifying  terms  are  used  with  the 
word  "debt"  most  of  which  are  self-explana 
tory.  A  few  of  the  more  obscure  may  be 
given: 

(1)  Active  debt  is  one  due  to  a  person. 
Used  in  the  civil  law. 

(2)  Doubtful  debt  is  one  of  w^hlch  the  pay- 
ment Is  uncertain.   Clef  des  Lois  Romaines. 

(3)  Hypothecary  debt  is  one  which  is  a 
lien  upon  an  estate. 

(4)  Judgment  debt  is  one  which  Is  e>i 
denced  by  matter  of  record. 

(5)  Liquid  debt  is  one  which  is  Immediate- 
ly and  unconditionally  due. 

(6)  Passive  debt  is  one  which  a  person 
owes. 

(7)  Privileged  debt  is  one  which  is  to  be 
paid  before  others.  In  case  a  debtor  is  in- 
solvent. 

(8)  Debt  of  record  Is  one  proved  to  ex- 
ist by  the  official  records  of  a  court  of  record, 
as  a  Judgment  or  a  recognizance. 

 In  Practice.    A  form  of  action  which 

lies  to  recover  a  sum  certain.  2  Oreenl.  Ev.  5 
279.  It  lies  wherever  the  sum  due  is  cer- 
tain or  ascertained  Jn  such  a  manner  as  to 
be  readily  reduced  to  a  certainty,  withont 
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regard  to  the  manner  In  which  the  obliga- 
tion was  Incurred  or  is  evidenced.  3  Sneed 
(Tenn.)  14.'.,  1  Dutch.  (N.  J.)  506;  26  Miss. 
521;  U  M.  I.ean  ( IJ.  S. )  ]'■'<  :  2  A.  K.  ICarsh. 
(Ky.)  264;  1  Mason  (U.  H.)  243. 

It  Is  thoB  distinguished  from  "tmumptit," 
which  lii's  as  well  whfre  the  sum  due  Is 
uiKi'italii  u.^  where  it  is  certain,  and  from 
'  covenant,  '  which  lies  only  upon  contracts 
evidenced  in  a  certain  manner. 

It  Is  said  to  lie  In  the  debet  and  detinet, 
whrn  It  Is  stated  that  the  defendant  owes 
and  detains,  or  in  the  detinet,  when  it  Ip 
stated  merely  that  he  detains.  Debt  in  the 
detinet  for  fooda  differs  from  detinue,  be- 
cauae  It  Is  not  essential  in  this  action,  as  In 
•If'tinuc,  that  the  spceifir  property  In  the 
'  goods  should  have  t)een  vested  in  the  plain- 
tlff  at  the  time  the  action  to  hronght.  Dyer, 
241>. 

It  Is  used  for  the  recovery  of  a  debt  eo 

iiomitif  and  in  numcro.  thougli  damages, 
which  arc:  in  most  instances  merely  nominal, 
are  ui^ually  awarded  for  the  detemtton.  1 
U.  Bl.  550:  Cowp.  588. 

DEBT  EX  MUTUO.  A  species  of  debt  or 
obligation  mentioned  by  Glanville  and  Brae- 
ton.  and  which  arose  ex  mutuo,  out  of  a  cer- 
tain kind  of  loan.  Glanv.  lib.  10.  c.  3; 
Bracton,  fol.  99.  See  "Mutuum;"  "Ex 
Mtttaow" 

DEBTEE.  One  to  whom  a  debt  is  due;  a 
creditor;  as,  debtee  executor.  3  Bl.  Comm. 
18. 

DEBTOR.  One  who  owe*  a  debt;  he  who 
may  he  conatralned  to  paj  what  he  owea. 

DEBTORS'  ACT  1869.  St.  32  &  33  Vict.  c. 
68.  relating  to  insolvent  debtors.  See  L.  R. 
Ch.  168;  L.  R.  10  Ch.  7C;  IS  Oh.  DIt.  838: 
Id.  816. 

DEBTOR'S  SUMMONS.  A  summons  un- 
der the  seal  of  a  court  of  bankruptcy  in  Eng- 
land, giving  notice  to  the  person  to  whom  it 
is  addressed  Tthe  debtor)  that,  unless  he 
pays  or  compounds  for  a  debt  (not  less  than 
£50)  dup  by  him  to  a  person  therein 
named  (the  creditor)  within  a  certain  time, 
he  will  he  liable  to  he  adjudicated  a  bank- 
rupt. tin1e<:s  he  disproves  the  debt.  Bankr. 
Act  IM'J.  §3  6.  7,  form  4. 

A  trade  debtor's  summons  is  one  for  serv- 
ice on  a  trader,  and  differs  from  a  non- 
trader  debtor's  summons  in  giving  the  debt- 
or a  shorter  time  for  compliance  with  its 
terms.    Id.  §§  4.  5. 

0ECANATU8,  DECANIA,  or  DECANA 
ihat)  A  town  or  tithing,  consisting  orig- 
inally of  ten  famillf's  of  freeholders.  Ton 
tithings  compose  a  hundred.  1  Bl.  Comm. 
114. 

DeeanatM,  a  deanery,  a  company  of  ten. 
Spelraan;  Calr.  Lex. 

Drrajiin.  or  derana,  the  territory  under 

the  charge  of  a  dean. 

DEC  AN  US  (Lat)  A  dean;  an  officer  hav- 
ing charge  of  tn  pono&i.  Im  Oimatantl- 
nc^ple.  an  officer  who  has  charge  of  the  burial 


of  the  dead.   Nov.  Jus.  43.  69;  Dn  Cange. 

The  term  Is  of  extenslvo  use,  being  found 
with  closely  related  meanings  In  thf  old 
Roman,  the  civil,  ecclesiastical,  and  old 
European  law.  It  is  used  of  civil  and  ec- 
clesiastical, as  well  as  military,  afTalra. 
Thero  were  a  variety  of  (U'cani: 

Dt'caniis  monasticus,  the  dean  of  a  monas- 
tery. 

Decanus  in  majori  ecclesio,  dean  of  a 
cathedral  church. 
Decanus  milUorU,  a  military  captain  of 

ten  soldiers. 

Decontte  epiBcopi,  a  dean  presiding  over 
ten  parishes. 

Decanua  friborgi,  dean  of  a  fribourg,  tith- 
ing, or  as.sociation  of  ten  inhabitants.  A 
Saxon  officer,  whose  duUes  were  those  of  an 
inferior  Judicial  officer.  Da  Cmgi;  Spel* 
man;  Calv.  Lex. 

DECEASE.  Ab  a  noun,  death;  departure 

from  life. 

As  a  verb,  to  die;  to  depart  Ufa.  or  from 
life.  This  has  alwaya  bOM  ft  common  term 
la  Scotdi  law.  "GIf  team  man  deceasis." 
Skene  do  Verb.  Sign. 

DECEDENT.   A  deceased  person. 
The  signification  of  the  word  has  become 
more  extended  than  its  strict  et3rmologlcal 

meaning.  Strictly  taken,  it  denotes  a  dying 
person,  but  is  always  used  in  the  more  ex- 
tfiiiit'ii  s<Mis."  ^ivi>n,  iinnoting  any  deceased 

person,  testate  or  intestate. 

DECEIT.  A  fraudulent  misrepresentation 
or  contrivance,  by  which  one  man  deceives 

another,  who  has  no  means  of  dcftntlng  the 
fraud,  to  the  injury  and  damage  of  the  lat- 
ter. * 

It  requires  (1)  a  false  representation: 
(2)  Inability  of  the  person  damaged  to  pre- 
vent the  fraud;  (3)  resultant  damage. 

Deceit  is  a  type  of  fraud  ( Bigelow,  Frauds. 
8  1);  fraud  being  the  generic  term,  and  de- 
ceit being  active  fraud  by  misrepresentar 
tion,  or  other  positive  contrivance. 

DECEM  TALES  (Lat.  ten  such).  In  prac- 
tice. A  writ  requiring  the  sheriff  to  ap- 
point ten  like  men  (apponere  decern  tale*) 
to  make  up  a  fall  iury  when  a  aaffldent 
number  do  not  mmftmr. 

DECEMVIRI  LITIBU8JUDICANDIS.  Ten 
judges  (five  being  senators  and  five 
knights),  appointed  by  Aagaataa  to  act  as 
judi^es  in  certain  caseo.  CalT.  Lex.;  Antbon, 

Rom.  .\iit. 

DECENNARIUS(Lat.)  One  who  hold  ono- 
half  a  vlrgate  of  land.  Da  Cange.  One  of 

the  ten  freohoidera  In  a  deoeniiofy.  Du 

Cange;  Calv.  I.,ex. 

Decennier.  one  of  the  derennarii.  or  ten 
freeholders  making  up  a  tithing.  Spelman; 
Du  Cange.  **Docenna;**  1  Bl.  Comm.  114.  See 
"Decanaa." 

DECENNARY  (Lat  deetm,  ten).  A  district 
originally  containing  ten  mm  with  their 
CamtHea. 

King  Alfred,  tor  the  better  preaenratloiK 
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of  the  peace,  divided  En  gland  Into  counties, 
the  counties  into  hundreds,  and  the  hun- 
dreds into  tithings  or  decennaries,  the  in- 
habitants whereof,  living  together,  were 
snretl«B  or  pledges  tor  each  other's  gooA  be- 
havior. One  of  tho  principal  men  of  the 
latter  number  presided  over  the  rest,  and 
was  called  the  chief  pledfSb  horaholder,  hor- 
row's  elder,  or  tythlng  man. 

DECEPTI8  NON  DECIPIENTIBUS,  JURA 
subveniunt.  The  laws  help  persons  who  are 
deeelyed,  not  those  deoelvliis.  Traj.  Lat. 
Max.  149. 

DECERN.  In  St  otc  li  law.  To  decree. 
"Oeceruit  and  ordainit"  1  How.  St.  Tr.  927. 
"Decema."  Shaw,  16. 

DCCE88US  (Lat  from  deecdare,  to  depart). 

 In  the  Civil  Law.    Decease;  death. 

Dig.  :i3.  2.  34.   Rarely  used. 

 In  Old  English  Law.  Decease;  death. 

Post  meum  decesmm.  after  my  decease. 
Fleta.  lib.  3.  c.  9,  §  5;  Id.  c.  17.  S  1. 

Departure.  8  Salk.  128.  See  "Depart- 
ure." 

DECET  TAMEN  PRINCIPEM  8&RVARE 
leges,  qui  bus  ipse  servatus  eat  It  hdhooires, 

indeed,  the  prince  to  keep  the  laws  hy  Whlch 

he  himself  is  preserved. 

OECIE8  TANTUM  (Lat.)  An  obsolete 
writ,  whldi  formerly  lay  against  a  Juror 

who  had  takeiv  money  for  giving  his  verdict. 
Called  so  because  it  was  sued  out  to  recover 
from  him  ten  times  as  much  as  he  took. 

DCCIMAE  (Lat.)    The  tenth  part  of  tho 

annual  profit  of  each  living,  payable  for 
merly  to  the  pope.  There  wore  severiil  val- 
uations n>adc  of  these  livings  at  different 
times.  The  decimae  (tenths)  were  appro 
prlated  to  the  crown,  and  a  new  Taluatlon 
established,  by  26  Hen.  VIII.  c  3.  1  Shar8> 
wood,  Bl   Comm.  284. 

DECIMAE  OE  OECIMATIS  80LVI  NON 
debent.  Tithes  are  not  to  he  paid  tnnn  that 
which  is  given  for  tithes. 

DECIMAE  DE   JURE    DIVING   ET  CA 
nonica  instftutione  pertinent  ad  personam. 
Tithes  belong  to  the  parson  by  divine  right 
and  canonical  Institution.  DaL  60. 

DECIMAE  DEBENTURPAROCHO.  Tithes 

are  du'"  to  the  i)ariHli  priest. 

DECIMAE  NON  DEBENT  SOLVI,  UBI 
non  est  annua  renovatio,  et  ex  annuatis  re- 

novantibus  simui  semel.  Tithes  ought  not  to 
be  paid  where  there  is  not  an  annual  renova- 
tion, and  from  annual  renovations  once  only. 

Cro.  Jac.  42. 

DECIMATION.  The  punishing  every  tenth 
soldier  by  lot,  for  mutiny  or  other  failure  of 
duty,  was  termed  '"drrimatio  lefjionis"  by  thi 
Romans.    Sometimes  only   the  twentieth 
man  was  punished  (vieeHmaUo),  or  the 

hundredth   ( rrvtmiivntio). 
.Mfo  tithing  or  tenth  part. 

DEC  I  ME.  A  French  coin,  of  the  value  of 


the  tenth  part  of  a  franc,  or  nearlj  two 

cents. 

DECIPI  QUAM  FALLERE  EST  TUTIUS. 

It  Is  safer  to  he  deceived  than  to  deceive^ 

Lofft.  :m. 

DECISION.  In  praetiee.  \  judgment  giv- 
en by  a  competent  tribunal.  The  Freucli 
lawyers  (  all  the  opinions  which  they  give  on 
questions  propounded  to  them,  decisiona 
See  Inat.  1.  2.  8;  Dig.  1.  2.  t. 

DECISIVE  OATH.  In  the  civillaw.  Where 
one  of  the  parties  to  a  suit,  not  being  able 
to  prove  his  charge,  offered  to  refer  the  de- 
cision of  the  cause  to  the  oath  of  his  adver- 
sary, which  the  adversary  wa.s  hoimd  to  ac- . 
cept.  or  tender  the  same  proposal  back 
again,  othwwise  the  whole  was  taken  as 
confessed  by  him.  Ciode,  4.  1.  12. 

DECLARANT.  One  who  makes  a  declara- 
tion. 

DECLARATION. 

In  Pleading.  A  specification,  in  a  me- 
thodical and  loKieai  form,  of  the  cinum- 
stances  which  constitute  the  plaintiff's  cause 
of  action.  1  Chit.  PI.  248;  Go.  Utt  17a. 
303a;  Bac.  Abr.  "Pleas"  (B) ;  Comyn.  Dig. 
•Pleader"  (C  7);  l.awes.  Pi.  35;  Steph.  PI. 
36:  6  Serg.  &  R.  (Pa.)  28. 

In  real  actions,  it  is  most  properly  called 
the  "count;"  in  a  personal  one,  the  "declara- 
tion." Steph.  PL  3t!:  Doetrina  Plac.  S3: 
Lawes.  PI.  33.  See  Fitzh.  Nat  Brev.  16a, 
60d.  The  latter,  however,  Is  now  the  gen- 
eral term.  belnR  that  eomnioiily  iisrd  when 
referring  to  real  and  personal  aeiions  with- 
out distinction.    3  Bouv.  Inst,  note  2815. 

In  an  action  at  law,  the  declaration  an- 
swers to  ffae  bill  In  chancery,  the  libel  {ncr- 
ratio)  of  the  <  iviiians,  and  the  allegstioa  of 
the  ecclesiastical  courts. 

It  may  be  general  or  special.  For  exam- 
ple. In  debt  on  a  bond,  a  declaration  count- 
inK  on  the  penal  part  only  is  general.  One 
which  sets  out  both  the  bond  and  the  con- 
dition, and  assigns  the  breach,  is  spedaL 
Gould.  PI.  c.  4.  S  60. 

 In  Evidence.    An  unsworn  statement 

made  out  of  court  by  a  party  In  interest. 

 In  Scotch  Law.  The  statement  made 

before  the  magistrate  by  (me  arrested  fur 
crime. 

DECLARATION    OF    INTENTION.  The 

act  of  an  alien  who  goes  before  a  court  of 
r*  I  on!,  and  in  a  formal  manner  declares 
that  it  is  bona  fide  his  intention  to  become 
a  dtlsen  of  the  United  States,  and  to  re- 
nonnre  forever  all  allegiance  and  fidelity  to 
any  foreign  prince,  potentate,  state,  or  sov- 
ereignty whereof  at  the  time  he  may  be  a 
citisen  or  subject  Act  Ciong.  April  14,  1802. 
§  1. 

DECLARATION  OF  PARIS.  The  name 
given  to  an  agreement  announcing  four  im- 
portant rules  of  international  law  effected 
between  the  principal  Bnropean  powers  at 

the  Congress  of  Paris  in  ISofi.  These  rulf^s 
are:    (1)  Privateering  is  and  remains  abol- 
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ished;  (2)  the  neutral  flag  covers  enemy's  I 
goods,  except  contraband  of  war;  (3)  neu- 
tral goods,  excfpt  coiitiaband  of  war,  are 
not  liable  to  confiscation  under  a  hostile 
lis;  (4)  Uotikndea,  to  be  binding;  mast  be 
cMivt.  Abbott. 

DECLARATION  OF  TRUST.  The  art  by 
which  am  individual  acknowledges  that  a 
property,  the  title  Of  which  he  holds,  does 
in  fact  belong  to  another,  tor  whoee  ue  he 
holdp  the  same. 

Th  -  iTiHtrument  in  whlch  SDOh  ta  ftCknOWl- 
edgnient  is  made. 

DECLARATION  OF  WAR.  The  public 
Vroelnmntion  of  the  government  of  a  state, 
by  which  it  declares  itself  to  be  at  war  with 
a  foreign  power,  which  is  named,  and  which 
fbrMde  all  and  evesy  one  to  aid  or  aasist 
the  common  enemy. 

The  power  of  declaring  war  is  vested  In 
congress  by  the  constitntion  (article  1,  {  8). 
There  is  no  form  or  eerenonjr  necessary 
except  the  passage  of  the  act  A  manifesto 
stating  the  cau-ses  of  the  war  is  usually  pub- 
lished; but  war  exists  as  soon  as  the  act 
takes  effect.  It  was  formerly  usual  to  pre* 
cede  hostilities  by  a  public  declaration  com- 
municated to  the  enemy,  and  to  .send  a 
herald  to  demand  satisfaction.  Potter,  Grec. 
Ant  bk.  S,  c.  7;  Dig.  49.  15.  24.  But  that 
la  not  the  practice  of  modem  times. 

A  State  of  w^ar.  known  as  "imperfect"  or 
"unsolemn"  war,  may  exist  without  a  dec- 
laration. Grotlus  de  Jure  Belli,  bk.  1,  C.  8,  § 
4.  See  8K  Wend.  (N.  T.)  677« 

DECLARATOR.  In  Scotch  law.  An  ac- 
tion whereby  a  party  prays  something  to  be 
dedared  to  his  fttTor.  SootdiDlet. 

DECLARATOR  OP  TRU8T.  In  Scotch 
hnr.  An  action  resorted  to  apainst  a  trustee 
vho  holds  property  upon  titles  ex  Jade  for 
hie  own  benellt  Bell,  Diet 

DECLARATORY.  Something  which  ex- 
plains or  aFcertains  what  before  was  uncer- 
tain or  doubtful :  as.  a  declaratory  statute, 
which  is  one  pas.sed  to  put  an  end  to  a  doubt 
aa  to  wliat  the  law  is,  and  which  declares 
itet  it  li^  and  what  it  has  been.  1  Bl. 
Cenm.  8f. 

DECLARATORY  ACTION.  In  Scotch  law. 
An  action  in  which  the  right  of  the  pursuer 
(or  ptafaitlff)  la  eraTod  to  be  declared,  bnt 
nothing  claimed  to  be  done  by  the  defender 
(defendant).  Bell,  Diet;  Brsk.  Inst  5.  1. 
46.  Otbuwlae  called  an  faction  of  dedara- 
tor." 

DECLARATORY  JUDGMENT  (or  DE- 
cree).  In  practice.  One  which  declares  the 
right. <  of  the  parties,  without  ordering  any* 
thing  to  be  done. 

DECLARATORY  PART  OF  A  LAW.  That 
which  clearly  defines  rights  to  be  observed 
•ad  wranga  to  be  eaehewed.  1  BL  Gonun. 
iS. 

DECLINATION.  In  Scotch  law.  A  pre- 
UmSnary  plea  objecting  to  the  juriadiction 


on  the  ground  that  the  Judge  ia  intereeted  in 

the  suit. 

DECLINATORY  PLEA.  In  English  prac- 
tice. The  plea  of  sanctuary,  or  of  benefit  of 
clergy,  before  trial  or  oonvictlon.  8  Hale; 
P.  C.  236;  4  BL  Oamm,  US.  Now  aboUilMd. 
4  Staph.  Comm.  400,  note:  Id.  486,  note. 

DECLINATURE.  In  Scotch  practice.  An 
objection  to  the  jurisdiction  of  the  judge. 
BeU,  Diet 

DECOCTION.  The  operation  of  boiling 
certain  ingredients  in  a  fluid  for  the  pur- 
pose Of  extracting  the  parts  soluble  at  that 
temperatvre.  The  prodnet  of  thla  operatkm. 

In  a  cape  in  which  the  indictment  charged 
the  prisoner  with  having  administered  to  a 
woman  a  decoction  of  a  certain  shrub,  called 
"savin,"  it  appeared  that  the  prisoner  had 
administered  an  Infusion,  and  not  a  deeoo- 
tion.  The  i)rlsoner"s  counsel  insisted  that 
he  was  entitled  to  an  acquittal  on  the  ground 
that  the  medicine  waa  mledeaerlbed;  but  It 
was  hold  that  Infusion  and  d'^'coctlon  are 
tjuadem  generis,  and  that  the  variance  wasi 
immataHmi    8  Oampb.  74,  76. 

DKCOCTOR.  Tn  Roman  law.  Abaakmpt; 

a  person  w^ho  squandered  the  mODOr  Of  the 

state.    Calv.  Lex.;  I)u  Cango. 

DECOLLATIO.    Decollation;  beheading. 

DECONFES.  In  French  law.  A  name  for> 
merly  given  to  those  persons  who  died  with- 
out confession,  whether  they  refused  to  con- 
fess, or  whether  they  were  criminals  to 
whom  the  sacrament  waa  refnaed.  Droit  de 
Canon,  par  If.  I'Abbe  Andre. 

DECOY.  A  pond  used  for  the  breeding  and 

maintenance  of  water  fowl.  11  Mod.  74, 
130;  3  Salk.  9;  Holt,  14;  11  East,  571. 

An  article  exposed  for  the  purpose  of  af- 
fording aa  opportunity  for  the  commission 
of  a  crime,  and  thereby  detecting  the  perpe> 
trator. 

Particularly  applied  to  letters  sent  through 
the  mail  to  detect  persons  stealing  or  open^ 

Inc;  them  In  violation  of  the  postal  laws. 
Ain.  &  Kng.  Enc.  Law  (2d  Ed.)  tit.  "Decoys." 

DECREE. 

 In  Practice.    The  Judgment  or  sen* 

tence  of  a  court  of  equity,  or  of  admiralty. 
It  corresponds  to  the  judgment  of  a  court  of 
law.  It  is  either  interlocutory  or  final. 
The  former  is  given  on  some  plea  or  issue 
arising  in  the  cause  which  does  not  dedde 

the  main  question:  the  latter  settles  the 
matter  In  dispute;  and  a  final  decree  has  the 
same  effect  as  a  Judgment  at  law.  2  Madd. 
462;  1  Chanc.  Gas.  27;  2  Vem.  89;  4  Brown, 
Pari.  Cas.  287.  See  7  Viner,  Abr.  394;  7 
Comyn.  Dit;  44.':  1  Belt,  Supp.  tO  Ves.  228: 
Bouv.  Inst  Index. 

——In  Legislation.  In  some  conntrlee.  as 
in  France,  some  acts  of  the  Icfrlslature  or  of 
the  sovereign,  which  have  the  force  of  law, 
are  called  "deereea;"  a«,  the  Berlin  and 
Milan  decrees. 

 In  Scoloh  Law.  A  final  Judgment  or 
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Motence  oC  oourt,  by  whldi  th«  auMtlon  at 
iHue  between  tbe  partlee  is  decided. 

DECREE  DATIVE.  In  Srotch  law.  Th«- 
order  ot  a  court  ol  probate  appoiutloj;  an 

DECREE  IN  ABSENCE.  In  Scotch  law. 
Judgment  br  detanlt  or  pro  eonfeao, 

DECREE  OF  CONSTITUTION,  In  Scotch 
law.  Aay  decree  by  which  the  extent  ot  a 
debt  or  obligation  is  aseertalned. 

Tlip  term  Is,  however,  usually  applied 
especially  to  those  tleerees  which  are  re- 
quired to  found  a  title  in  the  person  of  the 
creditor  in  the  event  of  the  death  of  either 
the  debtor  or  the  original  creditor.  fieW, 
Diet 

DECREE  OF  FORTHCOMING.  In  Scotch 
law.  The  decree  made  after  an  arrestment, 
ordering  tbe  debt  to  be  paid  or  the  effecte  to 
be  delivered  np  to  the  arreetlng  creditor. 

Bell.  Diet. 

DECREE  OF  LOCALITY.  In  Scotch  law. 
Tbe  decree  of  a  telnd  court  allocating  eti- 

pend  upon  different  horltora.  It  is  equiva- 
lent to  the  apporliuumeat  of  a  tithe  rent 
charge. 

DECREE  OF  MODIFICATION.  In  Scotch 
law.   A  decree  of  the  telnd  court  modifying 

or  fixing  a  stipend. 

DECREE  OF  REGISTRATION.  In  Scotch 
law.  A  proceeding  by  which  the  creditor 
has  immediate  execution.  It  la  somewhat 
like  a  warrant  of  attorney  to  confess  judg- 
ment 1  Bell,  Comm.  1. 1.  4. 

DECREET.  In  Scotch  law.  The  final  Judg- 
ment or  sentence  of  court  by  which  the 
question  at  Issue  between  the  parties  Is  de- 
cided. 

Devrcct  uiisnU'.ior  is  one  where  the  de- 
cision is  in  fa  vol  of  the  defendant. 

Decreet  coiidemnator  Is  one  where  the  de- 
cision i8  In  favor  of  the  plaintiff.  Ersk. 
Inst  4.  8.  6. 

DecriTt  abgolvitor  is  one  dismissing  a  claim, 
or  acquitting  n  defendant.  2  Karnes,  Eq. 
867;  1  Forbes^  bst.  pt.  4,  bk.  1,  c.  2,  tit  l, 
iS. 

Ihcint  in>'ilnil  is  the  award  of  arbitra- 
tion; the  form  of  promulgating  such  award. 
Bell.  IMct  "Arbitrayon;"  2  BelL  H.  L.  Sc. 
49. 


tlce.  An  order  made  by  the  court  of 

eery,  upon  a  motion  or  petition,  in  the  na- 
ture of  a  del  ree.    2  Daniell.  Ch.  Prac.  637. 

DECRETALE8  BONIFACII  OCTAVI.  A 
supplemental  collection  of  the  canon  law. 
published  by  Boniface  VIII.  in  Called, 
also,  liber  9cxtu»  decrelaliumt  sixth  book  of 
the  decretals.  1  Kanfm.  MieMldL  Clr,  Law, 
88.  note.  See  "Deeretala" 

OECRETALESGREGORII  NONI.  Tbe  de- 
cretals of  Gregory  the  Ninth.  A  collection 
of  the  laws  of  the  church,  published  by  or- 
der of  Gregory  IX.  in  12L'7.  It  is  composed 
of  five  books,  subdivided  into  titles,  and  each 
title  Is  divided  Into  cbaptmv.  Tb^  are 
cited  by  using  an  X  (or  er(ra)  thus:  Cap. 
&  X  de  Rvgulia  Juris,  etc.  1  Kaufm.  Mack- 
eld.  ClT.  Law.  88.  note;  Bntler.  HOr.  Jor. 
U6. 

DECRETALS.  In  ecclesiasti-  t;,w  Ta- 
nonlcal  epistles,  written  by  the  pope  alone, 
or  by  the  pope  and  cardinals,  at  ^he  in- 
stance or  suit  of  one  or  more  persons,  for 
the  ordering  and  detormiaiug  some  matter 
in  controverh;y,  and  which  Iiave  the  anthOI^ 
ity  of  a  law  in  themselves. 

The  decretals  were  published  in  three  vol- 
umes. The  first  volume  was  collected  by 
Raymuudus  Barclnlus,  chaplain  to  Gregory 
IX.,  about  the  year  1887,  and  pubUtihed  bgr 
him  to  be  read  in  schools,  and  tised  in  the 
ecclesiastical  courts.  The  second  volume  Is 
the  work  of  Boniface  VIII.,  compiled  about 
the  year  1888.  with  additions  to  and  alter»> 
tlons  of  the  ordinances  of  his  predecessors. 
The  third  volume  is  called  the  "Clenii  n- 
tines."  bpcause  made  by  Clement  V.,  and  was 
published  by  him  in  the  council  of  Vienna, 
about  the  year  ir?ns.  To  these  may  be  added 
the  Extravauantes  of  John  XXll.  and  other 
bishops  (if  Konie,  which,  relatively  to  the 
others,  are  called  Ifovellae  ConttitutUmea. 
Rldlejr's  View,  etc.,  99,  100;  1  Foumel,  HlaL 
des  Avocats,  194,  195. 

The  false  decretals  were  forged  in  the 
names  of  the  early  bishops  of  Rome,  and 
first  appeared  about  \.  D.  S4 5-850.  The 
author  of  them  is  not  known.  They  are 
mentioned  in  a  letter  written  in  the  name 
of  the  council  of  Quierzy,  by  Cbariea  the 
Bald,  to  the  Mdkops  and  lords  nt  FranoeL 
See  Van  Bspen  Flenry.  Droit  de  Canon,  br 

Andre. 

The  decretals  constitute  the  second  divi- 
sion of  the  Corpus  Juri*  CanonM. 


OECREMENTUM  MARIS  (Lat.)  In  oM 

English  law.    Decrease  of  the  sea;  the  re-i 

ceding  of  the  sea  from  the  land.  Callis,! 
Sew.  (53).  65.  See  "Rellctton." 

DECRETA.  in  the  Roman  law.  Judicial 
sentences  given  by  the  emperor  as  supreme 

JudKP. 

DECRETA  CONCILiORUM  NON  LIGANT 
reges  nostros.  The  decrees  of  oouncllfl  bind 
not  our  kings.  Moore,  806. 

DECRETAL  ORDER.  In  chancery  prae- 


DECRETO.    In  Spanish  colonial  law. 
order  emanating  from  some  superior  tribv- 
nal,  prooralgated  in  the  name  and  bgr  the 

authority  of  (ho  sovereign,  in  relation  to 
ecclesiastical  matters.  Schmidt,  Civ.  Law. 
98,  note. 

DECRETUM. 

 In  Civil  Law.    A  species  of  imperial 

constitution,  being  a  judgment  or  sentence 
given  by  the  emperor  upon  hearing  of  a 
cause,  fliiod  impercUor  oogno9oen»  d0Grevit. 
Inat  1.  8.  6. 

—-In  Canon  Law.  An  eedealaatleal  law. 
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In  eontrsdistinction  to  a  tecular  law  ilex). 
I  Kiafm.  llndMld.  Ckw,  Law,  9.  81,  |  M. 

DECRETUM  GRATIANI.  A  collection  of 
wdeataitlcal  law  nuMle  by  Gratlan.  a  Bo- 
lognme  monk.  In  the  year  1161.  It  It  the 

olrfest  of  the  collections  constituting  the 
Corpus  JuriM  Canonici.  1  Kaufm.  Mackeld. 
Ctf.  Law*  ni;  1  BL  Oomin.  82;  Batl«r,  Hor. 
Jw.  112. 

DECRY.  To  fry  down;  to  destroy  the 
credit  of.  It  is  said  that  the  king  may  at 
any  time  deonr  tbm  ooln  of  tbB  realm.  1  Bl. 
278. 


DECURIO.  In  Roman  law.  One  of  the 
chief  men  or  senators  in  tho  provincial 
towns.  The  dcruriones,  taken  together,  had 
tlie  entire  management  of  the  internal  af- 
Ihliv  of  their  towns  or  eltlee,  with  powers 
resembling  in  some  dfgrr-c  those  of  our  mod- 
em city  councils.  1  Spence,  Eq.  Jur.  54; 
Gatr.  Lex. 

DEDBANA.  An  aetoal  homldde  or  man- 


DEDI  (Lat.  I  have  given).  A  word  u?^o  1  in 
deeds  and  other  instruments  of  conveyance 
wimi  Mieli  instruments  were  made  in  Latin. 

The  nee  of  this  word  formerly  carried 
with  It  a  warranty  in  law.  when  In  a  deed; 
for  example,  if  in  a  deed  it  was  said,  '  ficdi 
(I  have  given),  etc,  to  A.  B.,"  there  was  a 
wnnraatjr  to  htm  and  his  helra.  Brooke, 
Ahr.  "nuaranty,"  pi.  sn.  The  warranty  thus 
wrought  was  a  special  warranty,  extending 
to  the  heirs  of  the  feoffee  during  the  life  of 
the  donor  only.  Ck>.  Litt.  884b:  4  Coke,  81; 
S  Ooke.  11.  Dedt  la  aald  to  be  the  aptest 
word  to  denote  a  feoffment.  2  Sharswood, 
BL  Comm.  310.  The  future,  dabo,  is  found 
ta  naie  ot  the  Saxon  grants.  1  Spencer  Bq. 
Jar.  44. 

DEDI  ET  CONCESSI  (Lat.  I  have  given 
and  granted).  The  aptest  words  to  work  a 
feoffment.  They  are  the  words  ordinarily 
used,  when  instruments  .of  conveyance  were 
In  Latin.  In  charters  of  feoffment,  gift,  or 
grant.  These  words  were  held  the  aptest. 
Uwugh  others  would  answer.  Co.  Litt.  384b; 
1  Bteph.  Comm.  114;  2  BL  Comm.  62,  216. 

DEDICATION.  An  appropriation  of  land 

to  some  public  use.  mado  by  the  owner,  and 
accepted  for  such  use  by  or  on  behalf  of  the 
public.    Angell.  Highways,  c.  111.  §  132. 

There  may  be  a  dedication  for  pious  and 
charitable  purposes,  as  well  as  for  public 
eeeements.   32  Barb.  (N.  T.)  222. 

Dedications  are  either — 

il)  Statotory.  being  those  in  pursnaaoe 
of  a  atatute.  or 

I2>  Common  law.  Ix-ing  that  implied  by 
acquiescence  In  the  public  user.  It  operates 
BOi  by  grant,  but  by  estoppel.   9  Iowa.  451. 

"In  common-law  dedication,  no  particular 
formality  Is  necessary  It  is  not  affected 
by  the  fltatute  of  frauds.  It  may  be  made, 
either  with  or  withont  writhig.  by  any  act 
of  the  owner,  such  as  throwing  open  his 
land  to  public  travel,  or  platting  It  and 
w0Umg  lots  hoonded  hy  streets  designated 


In  the  plat,  thereby  indicating  a  clear  In- 
tention to  dedicate.  Or  an  acquiescence  In 
the  use  of  his  land  for  a  highway,  or  his 
declared  assent  to  sneh  nse,  will  be  suffl- 

clent;  the  dedications  belnp  proved  in  most 
if  not  all  of  the  cases  by  matter  in  }>al$, 
and  not  by  deed.  The  vital  principle  of  the 
dedication  is  the  intention  to  dedicate;  and 
whenever  this  is  unequivocally  manifested, 
the  dedication,  so  far  as  the  owner  of  the 
soil  is  concerned,  has  been  made.  Time, 
therefore,  though  often  a  very  material  in- 
gredlent  In  the  evidence,  is  not  an  indis- 
pensable ingredient  in  the  act  of  dedica- 
tion. If  accepted  and  used  by  the  public 
in  the  manner  intended,  the  dedication  is 
complete,  precluding  the  owner  and  all 
claiming  in  his  right  from  asserting  any 
ownership  inconsistent  with  such  use.  Dedi- 
cation, therefore,  is  a  conclusion  of  fact  to 

he  drawn  by  the  Jury  from  the  circumstances 
of  each  particular  case;  the  whole  question, 
as  against  the  owner  of  the  soil,  betag 
whether  there  Is  sufficient  evidence  of  an 
intention  on  his  part  to  dedicate  the  land 
to  the  pQhUe  use  as  a  highway."  14CsL642. 

DEDICATION  DAY.  The  feast  of  dedica- 
tion of  churches,  or  rather  the  feast  day  of 
the  saint  and  patron  of  a  church,  which  was 
celebrated  not  only  by  the  inhabitants  of 
the  place,  but  by  those  of  all  the  neighbor- 
ing villuKcs.  who  usually  came  thither;  and 
such  assemblies  were  allowed  as  lawfuL  It 
was  usual  for  the  people  to  fsast  and  to 
drink  on  those  day&  Cowell. 

DEDIMUS  ET  C0NCE83IMU8  (Lat.  we 

have  given  and  granted).  Words  used  by 
the  king  where  there  were  more  granton 
than  oue,  instead  of  dedi  ct  ronr-rssi. 

DEDIMUS  POTEST ATEM  (i^t.  we  have 
given  power) .  The  name  of  a  writ  to  com- 
mission private  persons  to  do  some  act  In 
the  place  of  a  judge;  as.  to  administer  an 
oath  of  office  to  a  justice  of  the  peace,  to 
examine  witnesses,  and  the  like.  Cowell; 
Comyn.  Dig.  "Chancery"  (K  3),  (P  2), 
"Fine"  ( E  7) :  Dane.  Ahr.  Index;  2  Share- 
wood,  151.  Comm.  351. 

DEDIMUS  POTEST ATEM  DE  ATTORNO 
faciendo  (Lat.)  The  name  of  a  writ  which 
was  formerly  issued  by  authority  of  the 
crown  in  England  to  authorize  an  attorney 
to  appear  for  a  defendant. 

By  at.  Westmlnstor  II.  (in  Rdw.  T.  c  10), 
all  |)ersons  impleaded  may  make  an  attorney 
to  sue  for  them.  In  all  pleas  moved  by  or 
against  them,  in  the  superior  courts  there 
enumerated.   3  Man.  ft  O.  184.  note. 

DEDITITII  (Lat.)  In  Roman  law.  Crim- 
inals who  have  been  marked  in  the  face  or 
on  the  body  with  fire  or  an  iron  so  that  the 
mark  cannot  he  erassd.  and  snbssauently 
manumitted.  Calv.  Lex. 

DEDUCTION  FOR  NEW.  In  maritime 
law.  The  allowance  (usually  one-third)  on 
the  cost  of  repairing  a  damage  to  the  dilp 
by  the  extraordinary  operation  of  the  perils 
of  navigation,  the  renovated  part  being  pre> 
sumed  to  be  better  than  before  the  dsmags. 
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In  some  ports,  by  custom  or  by  express  pro- 
vision in  the  policy,  the  allowance  is  not 
made  on  a  new  vessel  during  the  flrst  year, 
or  on  new  sheathing,  or  on  an  anchor  or 
chain  cables.  1  Phil.  Ins.  §  50;  2  Phil.  Ins. 
§§  1369,  1431,  1433;  Benecke  &  S.  Av.  (Phil. 
Ed.)  167,  note  238;  2  Serg.  &  R.  (Pa.)  229; 

1  Calnes  (N.  Y.)  573;  18  La.  77;  2  Cranch, 
C.  C.  (U.  S.)  218;  21  Pick.  (Mass.)  456;  5 
Cow.  (N.  Y.)  63. 

DEED.  A  written  instrument  under  seal, 
containing  a  contract  or  agreement  which 
has  been  delivered  by  the  party  to  be  bound 
and  accepted  by  the  obligee  or  covenantee. 
Co.  Litt.  171;  2  Bl.  Comm.  295;  Shep.  Touch. 
50. 

A  writing  under  seal,  by  which  lands, 
tenements,  or  hereditaments  are  conveyed 
for  an  estate  not  less  than  a  freehold.  2 
Shar.swood,  Bl.  Comm.  294. 

Any  instrument  in  writing  under  seal, 
whether  it  relates  to  the  conveyance  of  real 
estate,  or  to  any  other  matter. — as.  for  in- 
stance, a  bond,  single  bill,  agreement,  or 
contract  of  any  kind, — is  as  much  a  deed  as 
Is  a  conveyance  of  real  estate,  and,  after 
delivery  and  acceptance,  is  obligatory.  2 
Serg.  &  R.  (Pa.)  504;  5  Dana  (Ky.)  365;  2 
Miss.  154.  The  term  is,  however,  often 
used  in  the  latter  sense  above  given,  and 
perhaps  oftener  than  in  its  more  general 
8ig;nlficatlon. 

According  to  Sir  William  Blackstone  (2 
Comm.  313),  deeds  may  be  considered  as 
conveyances  at  common  law, — of  which  the 
original  are  feoffment,  gift,  grant,  lease,  ex- 
change, partition;  the  derivative  are  re- 
lease, confirmation,  surrender,  assignment, 
defeasance, — or  conveyances  which  derive 
their  force  by  virtue  of  the  statute  of  uses, 
namely,  covenant  to  stand  seised  to  uses; 
bargain  and  sale  of  lands;  lease  and  release; 
deed  to  lead  and  declare  uses;  deed  of  revo- 
cation of  uses. 

DEED  INDENTED.    See  "Indenture." 

DEED  OF  COVENANT.  Covenants  are 
sometimes  entered  into  by  a  separate  deed, 
for  title,  or  for  the  Indemnity  of  a  pur- 
chaser or  mortgagee,  or  for  the  production 
of  title  deeds.  A  covenant  with  a  penalty 
is  sometimes  taken  for  the  payment  of  a 
debt,  instead  of  a  bond  with  a  condition, 
but  the  legal  remedy  Is  the  same  in  either 
case.   Rapalje  ft  L. 

DEED  POLL.    A  deed  which  ts  made  by 

one  party  only. 

A  deed  in  which  only  the  party  making  it 
executes  it,  or  binds  himself  by  It  as  a  deed. 

2  Washb.  Real  Prop.  588. 

The  distinction  between  "deed  poll"  and 
"Indenture"  has  come  to  be  of  but  little  im- 
portance. The  ordinary  purpose  of  a  deed 
poll  Is  merely  to  transfer  the  rights  of  the 
grantor  to  the  grantee.  It  was  formerly 
called  charta  de  una  parte,  and  usually  be- 
gan with  these  words:  Nnatit  prnrscntCH 
et  futuri  quod  ego.  A.,  etc.;  and  now  begins, 
"Know  all  men  by  these  presents  that  I,  A. 
B.,  have  given,  granted,  and  enfeoffed,  and 


by  these  presents  do  give,  grant,  and  en- 
feoff," etc.  Cruise.  Dig.  tit.  32,  c.  1.  §  23. 
See  "Indenture." 

DEED  TO  DECLARE  USES.  A  deed  made 
after  a  fine  or  common  recovery,  to  show  the 
object  thereof. 

DEED  TO  LEAD  USES.  A  deed  made  be- 
fore a  fine  or  common  recovery,  to  show  the 
object  thereof. 

DEEMSTERS.  Judges  in  the  Isle  of  Man. 
who  decide  all  controversies  without  process, 
writings,  or  any  charges.  These  Judges  are 
chosen  by  the  people,  and  are  said  by  Spel- 
man  to  l>e  two  in  number.  Spelman;  Cam- 
den, Brit.;  Cowell;  Blount. 

DEER  FALD.   A  park  or  fold  for  deer. 

DEER  HAYES.  Engines  or  great  nets 
made  of  cord  to  catch  deer.  19  Hen.  VIII. 
c.  11. 

DEFALCATION.    The  act  of  a  defaulter. 

Embezzlement  or  misappropriation  of  pub- 
lic or  trust  funds. 

The  reduction  of  the  claim  of  one  of  the 
contracting  parties  against  the  other,  by  de- 
ducting from  It  a  smaller  claim  due  from  the 
former  to  the  latter.  See  1  Rawie  (Pa.) 
291;  3  Bin.  (Pa.)  135. 

DEFAMATION.  The  speaking  or  writing 
words  of  a  person  so  as  to  hurt  his  good 
fame,  de  bona  fama  aliguid  detrahere.  Writ- 
ten defamation  is  termed  "libel,"  and  oral 
defamation  "slander." 

DEFAMES  (Law  Fr.)  Infamous. 

DEFAU  LT.  The  nonperformance  of  a  duty, 
whether  arising  under  a  contract  or  other- 
wise.   2  Barn.  &  Aid.  516. 

 In  Practice.    The  nonappearance  of  a 

plaintiff  or  defendant  at  court  within  the 
time  prescribed  by  law  to  prosecute  his 
claim  or  make  his  defense. 

DEFEASANCE  (Fr.  defaire.  to  defeat).  An 
Instrument  which  defeats  the  force  or  op- 
eration of  some  other  deed  or  estate.  That 
which  is  In  the  same  deed  Is  called  a  con- 
dition, and  that  which  is  In  another  deed 
is  a  defeasance.    Comyn,  Dig.  "Defeasance." 

A  collateral  deed  made  at  the  same  time 
with  a  feoffment  or  grant,  containing  cer- 
tain conditions,  upon  the  performance  of 
which  the  estate  created  by  such  feoffment 
or  grant  may  be  defeated.    43  Me.  371. 

An  instrument  collateral  to  a  bond,  and 
containing  the  condition  thereof.  2  Bl. 
Comm.  342. 

DEFEASIBLE.  An  estate  Is  defeasible 
when  subject  to  be  defeated  by  the  opera- 
tion of  a  condition  subsequent,  or  condi- 
tional limitation. 

DEFECT.  The  want  of  something  re- 
quired by  law.  See  20  N.  Y.  355;  40  Barb. 
(N.  Y.)  574. 

DEFECTUM.    See  "Propter  Defectum." 
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DEFENSOR  CIVITATUS 


OKPECTUS  SANauiNlt.   Fftllura  of  la- 


OEFENDANT.  A  party  sued  in  a  personal 
action.  The  term  does  not  in  strictness 
apply  to  the  person  oppoalBS  or  dfln^ng  tile 

allegations  of  the  rlcmandant  in  a  real  ac- 
tion, who  is  properly  called  the  "tenant." 
The  distinction,  however,  is  very  commonly 
disresarded;  and  tbe  tern  is  further  fre< 
qnsBtly  applied  to  dflfBote  the  person  called 
upon  to  answer,  either  at  law  or  In  aqol^, 
and  as  well  in  criminal  as  civil  suits. 

DEFENDANT  IN  ERROR.  The  distlncUTe 
tem  HVroMate  to  the  party  against  whom 
a  writ  of  error  to  mied  oat. 

DEFENDER. 

 In  French  Law.  To  deny;  to  detend; 

lo  oondnet  a  anlt  fbr  a  defendant;  to  for- 

Md;  to  prevent:  to  protect. 
—In  Scotch  and  Canon  Law.  A  detend- 

DEFENDER  OF  THE  FAITH.  A  peculiar 
title  helonging  to  the  sovereign  of  Eng- 
land, as  that  of  *^thoIlc'*  to  the  king  of 

Hpnhl.  and  that  of  "Most  Christian"  to  the 
king  of  France.  These  titles  were  originally 
given  by  the  popes  of  Rome;  and  that  of 
Defentor  Fidei  was  first  conferred  by  Pope 
Leo.  X.  on  King  Henry  VI 11..  a.M  a  reward 
for  writing  against  Martin  Luther:  and  the 
bull  fop  it  bears  date  quinto  Idus  Octob^ 
ISn.  Bac  Lend. 

DEFENDERE  SE  PER  CORPUS  8UUM. 

To  i.ffcr  duel  or  combat  as  a  legal  trial  and 
appeal.  Abolished  by  59  Geo.  III.  {  46.  See 


DCrCNDERE  UNICA  MANU.    To  wage 

law;  a  denial  of  an  accusation  upon  onOl.  8 
Bl.  Comm.  341;  3  St^ph.  (  (mim  424. 

DEFENOIT  VIM  ET  INJURIAM.  He  de- 
fnds  tha  ftnree  and  Injury.  Fleta,  lih.  6,  c. 

DEFENDOUR  (Law  Pr.  a  defender  or  de- 
fendant).  The  party  accused  in  an  appeal. 
Brttt.  c  SS. 

DKFBNCIIATION.    The  act  of  landing 


DEFEN8A.  A  park  or  place  fenct  il  in  for 
deer,  and  defended  as  a  property,  and  pe> 
caUar  for  thajt  nee  and  aenrlee.  CoweU. 

ocpcNse. 

■  In  Torts.  A  forcible  resistance  of  an 
attack  by  force.   See  "Self-Defen.He.  ' 

 In  Pleading  and  Practice.  The  denial 

Of  the  truth  or  Talidity  of  the  complaint. 
A  graeral  assertion  that  the  plaintiff  has  no 
ground  of  action,  which  is  afterwards  c.v 
tmded  and  maintained  in  the  plea.  3  Shars- 
weod.  BL  Oomm.  296;  Go.  Lltt  197. 

In  this  sense  It  Is  similar  to  the  rontcita- 
tio  litis  of  tike  civilians,  and  does  not  in- 
clude justiflcalldn.  In  a  more  general  sense 
it  denotes  the  means  by  which  the  defend- 
nnt  yravMts  the  succesa  of  the  plaintiff's 
netSen,  or,  in  erimlnal  practice,  the  indict- 


ment The  word  to  oommonly  uMd  In  fbls 

sense  in  modern  practice. 

Half  defense  was  that  which  was  made 
by  the  form  "defends  the  force  and  injury, 
and   says,"  defendU  vim  et  infuriamt  0t 

divit. 

Full  defense  was  that  which  was  made  hj 
the  form  "defends  the  force  and  injury  when 
and  where  It  Ahall  behoove  hfn.  and  the 

damages  and  whatever  else  he  ought  to  de- 
fend," defendit  vim  el  injuriam  quando  et 
uhi  curia  coiuidenvit,  et  damna  et  quieQUid 
QUOd  ipsr  ilrfendere  debet,  et  dirit,  common- 
ly shortened  into  "defends  the  force  and  in- 
Jury  when.  etc.  Gilb.  C.  V.  ISS;  S  Term  R. 
632  ;  8  Bos.  ft  P.  9,  note;  Co.  Litt.  127b; 
Wllles,  41.  It  follows  Immediately  upon  the 
statement  of  appearance,  •'comes"  it/;;/!, 
thus:  "comes  and  defends."  By  the  general 
defense,  the  propriety  of  the  writ,  the  com- 
petency of  the  plaintitt,  and  the  jurisdiction 
of  the  court  were  allowed:  by  defoudini;  the 
force  and  injury,  misnomer  xsas  waived;  by 
defending  the  damages,  all  exceptiona  to  the 
person  of  the  plaintiff:  and  hy  defending 
either  when.  etc..  the  jurisdiction  of  the 
court  was  admitted.  3  Sharswood,  Bl.  Comm. 
298. 

The  distinction  between  the  forms  of  half 
and  full  defense  was  first  lost  sight  of  (8 
Term  R.  633;  Willes.  41;  3  Bos.  ft  P.  9;  2 
Saund.  209c),  and  no  necessity  for  a  tech- 
nical defense  exists,  under  the  modem  fbrms 
of  practtoe. 

DEFENSE  AU  FOND  EN  DROIT  (  <  ailed, 
also,  defence  en  drttU}.  A  demurrer.  2  Low. 
(U.  S.)  978.  flee,  also,  1  Low.  (U.  S.)  919. 

DEFENSE  AU  FOND  EN  FAIT.  The  gen- 
eral Issue.  9  Low.  (U.  8.)  491. 

DEPENSIVA.  In  old  En^^lish  law.  A  lord 

or  earl  of  the  marches,  who  was  the  warden 

and  defender  of  his  country.  Cowell. 

DEFENSIVE  ALLEGATION.  In  ecdeslas- 
tical  practice.  The  answer  of  the  party  de- 
fending to  the  allegations  of  the  party  mov- 
ing the  cause. 

DEFENSIVE  WAR.  .\  war  in  defouse  of 
national  right,-  not  necessarily  defensive  In 
its  operations.   1  Kent,  Comm.  50. 

DEFENao.  See  "DeCensum." 

DEFENSOR. 

In  Civil  Law.  A  defender;  one  who 
takes  upon  himself  the  defense  of  anoth- 
er's cause*  assuming  Ms  liabilities. 

An  advocate  In  eourt  In  tlito  sense  the 
word  is  very  general  In  Its  slgnificatinn,  in- 
cluding advocatus,  patronus,  procurator,  etc. 
A  tutor  or  guardian.  Calv.  Lex. 

 In  Old  English  Law.    A  sniardian  or 

protector.  Spelman.  The  defendant;  a  war- 
rantor. Bracton. 

 In  Canon   Law.    The  advocate  of  a 

church.  Tbe  patron.  See  "Advocatus."  An 
ofltoer  having  charge  of  the  temporal  aSslrs 
of  the  church.  Spelman. 

DEFENSOR  CIVITATUS  (Lat  defender  of 
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the  state).  In  Roman  law.  An  ofBcer  whose 
business  it  WM  to  transact  oertaln  buslmess 
of  the  state. 
Those  oflleera  were  so  called  who,  like  the 

trlbunrs  of  the  pnnplo  at  first,  were  chosen 
by  the  i)eople  iu  the  large  cities  and  towns, 
and  whose  duty  it  was  to  watch  over  the 
order  of  the  city,  protect  the  people  and  the 
decttrUm€9  from  alt  harm,  protect  sailors 
and  naval  p^'oplo.  attend  to  the  complaints 
of  those  who  had  sulfered  injuries,  and  dis- 
charge "vmrlout  other  dntiee.  As  will  be 
seen,  they  had  considerable  judicial  power. 
Du  Cange;  Schmidt,  Civ.  Law,  lutrod.  16. 

DEFENSUM  (Law  Lat.)  In  old  English 
law*.  An  inclosure,  or  any  fenced  ground. 
2  Mon.  Ang.  114;  Mon.  Ang.  nm;.  fnclu- 
aunt  el  po$Uum  in  defensum,  inclosed  and 
put  in  defense  or  fenoe.  Bracton,  Col.  SS8. 
Rationdbiiia  dcfetisa.  rcMonable  deteniss. 
Fleta.  lib.  4.  c.  19,  S  7. 

A  part  of  an  open  Held,  appropriated  to  a 
particular  use.  as  for  hay,  which  was  bMCe 
said  to  he  in  dcfenso.  CoweU. 

A  state  of  several  occupancy  OP  approprl* 
ation.  Magna  Charta,  c.  16. 

Defense,  In  the  old  sense  of  prohibition ;  a 
state  of  prohibition,  or  in  which  the  use  of  a 
thing  is  prohibited  by  law.  St.  Westminster 
n.  c.  47. 

DEFICIENTE  UNO  SANGUINE  NON 
jiotsst  esse  haeres.  One  blood  being  wanted, 
ne  cannot  be  heir.  8  Coke.  41. 

DEFINITIVE.   That  which  terminates  a 

suit;  final.  A  definitive  sentence  or  Judg- 
ment is  put  in  opposition  to  an  interlocu- 
tory jndipnent 

DEFLORATION.    The  act  by  which  a 

woman  is  deprivpd  of  her  virginity. 

When  this  is  done  unlawfully  and  against 
her  will,  it  bears  the  name  of  "rape"  (q.  v.) ; 
when  she  consents,  it  is  "fornication"  (q. 
V,);  or  if  the  man  he  married,  it  is  "adul- 
tery" on  his  part.  2  Greenl.  Ev.  §  48;  21 
Pick.  (Mass.)  609;  36  Me.  261;  11  Qa.  63; 
8  Dan.  (Fa.)  124. 

DEFORCE. 

—In  English  Law.  To  withhold  wrong- 
fully; to  withhold  the  possession  of  lands 
from  one  who  is  lawfully  entitled  to  them. 
8  Bl.  Comm.  172. 

In  Scotch  Law.  To  resist  the  execu- 
tion of  the  law;  to  oppose  by  force  n  public 
oflficer  in  the  eMcnUon  of  his  dnty.  Btil, 
Diet. 

DEFORCEMENT.  The  hohling  any  lands 
or  tenements  to  \vhith  another  has  a  right. 

In  its  most  e.xtensive  sense,  the  term  In- 
clndee  any  withholding  of  any  lands  or 
tenements  to  which  another  person  has  a 
right  (Co.  Utt.  277);  so  that  this  includes 
as  well  an  almtement,  an  intrusion,  a  dis- 
seisin, or  a  diseonUnnance.  as  any  other 
species  of  wrong  whatsoever,  by  which  the 
owner  of  the  freehold  is  kept  out  of  pos-l 
But.  as  contradistingnldied  from  I 


the  former,  it  is  only  sm  h  a  detainer  of  the 
ffiM-hoM  from  liim  who  has  the  right  of 
property  as  falls  within  none  of  the  inju- 
ries above  mentioned.  2  Bl.  Oomm.  ITS: 
Archb.  Civ.  PI.  13;  Dane,  Abr.  Index. 

 In  Scotch  Law.  The  opposition  given, 

or  resistance  made,  to  mi  s;  >  ugors  or  other 
ofllcers  while  they  are  employed  in  eaacnt' 
Ing  the  law. 

This  crime  is  punisht-d  hy  confiscation  of 
movables,  the  one  halt  to  the  king  and  the 
other  to  the  creditor  at'wInM  suit  the  dill- 
genee  is  used.  Brsk.  Prae.  4.  4.  82. 

DEFORCIANT.  One  who  wrongfully  koopo 
the  owner  of  lands  and  tenements  out  oC 
the  possession  of  them.  2  Bl.  Comm.  250. 

DEFORCIARE.  To  withhold  lands  or  t-  n 
ements  from  the  rightful  owner.  This  is  a 
word  of  art  wliich  cannot  be  supplied  by  any 
other  word.  do.  Litt  S21b;  2  Thomas^  Co. 
LitL  2;  Bracton,  lib.  4,  222;  Fleta,  Uta.  6,  c 
11. 

DEFOSSiON.  The  punishment  of  beins 
bnried  allTe. 

DEFRAUDACION.  In  Spanish  law.  The 
crime  committed  Iqr  B  person  who  fraudu- 
lently avoids  the  payment  of  Bome  pnbiic 

tax. 

DEFUNCT.    Deceased;  a  deceased  per- 


DEQA8TER  (Law  Fr.)  To  waste.  Dcga^t, 
deposfe,  depoto,  wasted*  destroyed.  Kel- 

ham. 

DEGRADATION.  In  e(  clesiastical  law.  A 
censure  by  which  a  clergyman  is  deprived 
of  the  lioly  orders  wiiich  he  had  as  a  priest 
or  deacon. 

DEGREE  (Fr.  dcfivc,  from  T..at.  gradus,  a 
sti'ii  in  a  stairway:  a  round  of  a  ladder). 
A  remove  or  step  in  the  line  of  descent  or 
consanguinity. 

The  state  or  civil  condition  of  a  person. 
The  ancient  English  statute  of  additions,  for 
example,  requires  that  In  process,  for  the 
better  description  of  a  defendant,  hi»  statBr 
degree,  or  mystery  shall  bo  mentioned. 

An  honorable  stafe  or  condition  to  which 
a  student  is  advanced  in  testimony  of  pro- 
flelency  In  arts  and  sciences.  They  are  ni 
pontifical  origin.  See  1  Schmidt.  The.^yiurus. 
144;  Vicat,  Doctores;  Minshew.  Diet.  "Bach- 
eler;"  Merlin,  Repert,;  Van  Kspen.  pt.  1,  tit. 
10;  Qiannone,  Istoria  di  Napoli,  lib.  xi.  c  2. 
— for  a  full  account  of  this  matter. 

DEHORS  (Fr.  outof;  without).  Something 
out  of  the  record,  agreement,  will,  or  other 
thing  spolcen  of;  something  foreign  to  the 
matter  in  question. 

DEI  GRATIA  (Lat  by  the  grace  of  God». 
An  expression  used  in  the  titles  of  sover 
eigns,  and  considered  as  one  of  the  preroga- 
tives of  royalty,  propria  fwra  ittafeHoHt,  al* 
though  anciently  a  part  of  the  titles  of  In- 
ferior ofllcers  and  magistrates,  ecclesiastical 
and  civil.  Spelman. 
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DEI  JUDICIUM  (Latthejudpment  of  God). 
A  name  given  to  the  trial  by  ordeal. 

OEJACION.  In  Spanish  law.  A  general 
tem  applicable  to  the  surrender  of  his 
property  to  bis  creditors  by  an  ineoivent; 
tbe  rennncfatloii  of  an  Inheritance;  tbe  re- 
lease of  a  mortgage  upon  payment,  and  the 
abandonment  of  tbe  property  insured  to  the 
Insurer. 

DEJERATION.  A  takingof  asoleiniioath. 

DEL  BIEN  E8TRE  (Law  Pr.;  Law  Lat  de 

bene  esse).    In  old  English  practtce.  Of 

woU  being;  of  form.    Britt.  c.  39. 

DEL  CREDERE  COMMISSION.    An  add!- 

•  tional  commission  received  by  a  factor  in 
consideration  of  bis  engaging  to  insure  to 

•  his  principal  not  only  the  solvency  of  the 

debtor,  but  the  punctual  diseharge  of  the 
debt-  104  Mass.  497;  47  Barb.  (N.  Y.)  0; 
33  Mo.  412. 

He  was  formerly  held  to  be  a  principal 
debtor,  but  it  is  now  well  settled  that  his 
liability  is  only  a.s  a  guarantor.  Story»  Ag. 
(9th  Ed.)  5  215;  5  Hill  (N.  Y.)  458. 

DELATE.  In  Scotch  law.  To  accuse.  Bell, 
Diet 

DELATIO.  In  cIvU  law.  An  aocusation  or 
Informatton-.  Du  Cange;  Calv.  Lex. 

DELATOR.  An  accuser  or  informer.  Du 

OELATURA.  in  old  English  law.  Tbe  re- 
ward of  an  Informer.  Whishaw. 

DELECTUS  PER80NAE  (or  PERSONA- 

rum)  (Lat.  the  choice  of  the  person).  A 
term  applied  to  tbe  doctrine  that  no  new 
member  can  he  Introduced  into  a  firm  with- 
out the  unanimous  consent  of  the  then  part- 
ners. Shnmaker.  Partn.  9. 

This  i!o.  trine  excludes  even  exccntor.s  and 
representatives  of  partners  from  siuceeding 
to  the  state  and  condition  of  partners.  7 
Pick.  (MasH.  I  237;  3  Kent,  Comm.  55. 

In  Scotch  Law.  The  personal  prefer- 
ence wbleh  is  sui>iios<(]  to  have  liccn  cver- 
cised  by  a  landlord  in  selecting  bis  tenant, 
by  the  members  of  a  Arm  In  making  choice 
of  partners,  in  the  appointment  of  persons 
to  otfice,  and  other  cases.  Nearly  equivalent 
to  personal  trust,  as  a  doctrine  in  law.  Bell, 

Diet. 

DELEGATA  POTESTAS  NON  POTEST 
delegari.  A  delegated  authority  cannot  be 
again  delegated.  Coke,  2d  Inst.  597;  5  Bing. 
N.  C.  310;  2  Bouv.  Inst,  note  1300;  Story, 
Ag.  S  IS:  11  How.  (U.  S.)  238. 

DELEGATE  (l.at. thlrpcrc,  to  choose  from). 
One  authorized  by  another  to  act  in  bis 
name;  an  agent  or  attorney. 

A  person  elected,  by  the  people  of  an  or- 
ganized territory  of  the  United  States,  to 
congress,  who  has  a  seat  in  congress,  ami  a 
right  of  debating,  but  not  of  voting.  Ord. 
July  18,  1787  (3  Story,  U.  8.  Laws.  2076). 

A  person  elected  to  any  deliberative  as- 
sembly.   It  is.  however,  in  this  sense  gen- 


erally limited  to  occasional  assemblies,  such 
as  conventions,  and  the  like,  and  does  not 
uKiuiiiy  apply  to  permanent  bodies,  as  houses  , 

of  assembly,  etr. 

DELEGATION. 

 In  Civil  Law.    .\  kind  of  novation  l»y 

which  the  original  del/tor.  in  order  to  be 
liberated  from  bis  creditor,  gives  him  a 
third  person,  who  becomes  obliged  in  his 
stead  to  the  creditor  or  to  the  person  ap- 
pointed by  him.    See  "Novation." 

Perfect  delegation  exists  when  the  debtor 
who  makes  the  delegation  is  discharged  by 

the  creditor. 

Imperfect  delegation  exists  when  the  cred- 
itor retains  his  rights  against  the  original  v 

debtor.    2  Duv.  note  169. 

 At  Common  lam.  The  transfer  of  aii> 

thorlty  from  One  oi;  more  persons  to  one  or 

more  others. 

AlK  persons,  sui  juris,  may  delegate  to  an- 
other authority  to  act  for  them  in  a  matter 
which  is  lawful  and  otherwiise  capable  of 
being  dpjrpated.  Coniyn.  Dig.  "Attorney," 
c  1;  9  Colie.  75b:  Story,  Ag.  i  6. 

 In  L^gialatfen.  The  whole  number  of 

the  persons  Who  represent  a  district,  a  StStC^ 
and  the  like  In  a  deliberative  assembly;  ai^ 
the  delegation  from  Ohio,  the  delegation 
from  the  city  of  Philadelphia. 

DELEGATUS  DEBITOR  EST  ODIOSUS 
in  lege.  A  delegated  debtor  is  hateful  in 
law.   3  BulsL  148. 

DELEGATUS  NON  POTEST  DELEGARE. 
A  delegate  or  deputy  cannot  appoint  anoth- 
er.   2  Bouv.  Inst,  note  1988;  Story,  Ag.  S 

13;  Broom,  IjCg,  Max,  (Hd  T.ondon  Ed.)  756- 
758;  9  Coke.  77;  2  Scott,  N.  R,  609;  12 
Meea.  tt  W.  718;  8  Bxch.  158;  8  G.  B.  887. 

DELETE.   In  Scoteh  law.   To  erase;  to 
strike  out  1  How.  St  Tr.  1381. 

DELIBERANDUM  EST  DIU  QUOD  STAT- 
uendum  est  semel.  That  which  is  to  be  re- 
soiM'ii  rinre  for  all  should  be  long  deliber* 

atfd  upon.    12  Coke,  74. 

DELIBERATE.  To  examine,  to  consult,  in 
order  to  form  an  opinion.  Thus,  a  jury  de- 
liberate as  to  their  verdiet 

DELIBERATION.  The  af  t  of  tbe  under^ 
standing  by  which  a  party  examines  wheth- 
er  a  thing  proposed  ought  to  be  done  or  not 
to  be  done,  or  whether  it  ought  to  be  done 
In  one  manner  or  another. 

'I'll*-  deliberation  relates  to  the  end  pro- 
posed, to  the  means  of  accomplishing  that 
end,  or  to  both.  It  Is  a  presumption  of  law 
that  all  arts  coniniittcd  ape  done  with  dus 
deliberation, — tliat  tite  party  intended  to  do 
what  he  has  done.  But  he  may  show  the 
contrary.  In  contracts,  for  example,  he  may 
show  that  he  has  been  taken  by  surprlfe  (q. 
v.) ;  and  when  a  criminal  act  is  charged,  he 
may  prove  that  it  was  an  accident,  and  not 
with  deliberation. — that,  in  fact,  there  was 
no  Intention  or  will.  In  relation  to  crime, 
it  implies  a  weighing  of  the  motives  for  the 
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act  and  its  consequences,  with  a  view  to 
decision  thereon.   28  Iowa,  524. 

 In  Legislation.    The  council  which  is 

held  touching  some  business  in  an  assem- 
bly having  the  power  to  act  in  relation  to  It, 

"Deliberation"  Is  not  synonymous  with 
"premeditation."  "Deliberation  is  prolonged 
premeditation."  74  Mo.  247.  See  "Malice 
Aforethought." 

It  does  not  mean  brooded  over,  reflected 
upon  for  a  week,  a  day,  or  an  hour,  but  it 
means  an  intent  executed,  not  under  the  in- 
fluence of  violent  passion,  but  in  the  fur- 
therance of  a  formed  design.    66  Mo.  13. 

DELICATUS  DEBITOR  EST  ODIOSUS  IN 
lege.  A  luxurious  debtor  is  odious  in  law.  2 
Bulst.  148.  Imprisonment  for  debt  has  now. 
however,  been  generally  abolished. 

DELICT.  In  civil  law.  The  act  by  which 
one  person,  by  fraud  or  malignity,  causes 
some  damage  or  tort  to  some  other. 

In  its  most  enlarged  sense,  this  term  in- 
cludes all  kinds  of  crimes  and  misdemean- 
ors, and  even  the  injury  which  has  been 
caused  by  another,  either  voluntarily  or  ac- 
cidentally, without  evil  intention.  But  morp 
commonly  by  "delicts"  are  understood  those ! 
small  offenses  which  are  punished  by  a 
small  flne  or  a  short  imprisonment. 

Private  delicts  are  those  which  are  di- ' 
rectly  injurious  to  a  private  individual. 

Public  delicts  are  those  which  affect  the 
whole  community  in  their  hurtful  conse- 
quences. 

Qumi  delicts  are  the  acts  of  a  person  who. 
without  malignity,  but  by  an  inexcusable 
imprudence,  causes  an  injury  to  another. 
Poth.  Obi.  note  116;  Ersk.  Prac.  4.  4.  1. 

DELICTUM  (Lat.)  A  crime  or  offense;  a 
tort  or  wrong,  as  in  actions  cx  delicto.  1 
Chit.  PI.  A  challenge  of  a  Juror  propter  de- 
lictum is  for  some  crime  or  misdemeanor 
that  affects  his  credit,  and  renders  him  in- 
famous. 3  HI.  Comm.  363;  2  Kent,  Comm. 
241.  Some  offense  committed,  or  wrong 
done.  1  Kent,  Comm.  552;  Cowp.  199.  200. 
A  state  of  culpability.  Occurring  often,  in 
the  phrase  "in  par\  delicto  melior  est  con- 
ditio dcfendcntis.  "  So,  where  both  parties 
to  a  broken  contract  have  been  guilty  of 
unlawful  acts,  the  law  will  not  interfere, 
but  will  leave  them  m  pari  delicto.  2  Greenl. 
Ev.  §  111. 

DELIMIT.   To  mark  or  lay  out  the  limits 
or  boundary  line  of  a  territory  or  country. 

DELINQUENS  PER IRAM  PROVOCATUS 
puniri  debet  mitius.  A  delinquent  provoked 
by  anger  ought  to  be  punished  more  mildly. 
3  Inst.  55. 

DELINQUENT.  In  civil  law.  He  who  has 
been  guilty  of  some  crime,  offense,  or  failure 
of  duty. 

DELIRIUM  FEBRILE.  In  medical  juris- 
prudence. A  form  of  mental  aberration  in- 
cident to  febrile  diseases,  and  sometimes  to 
the  last  stages  of  chronic  diseases. 

DELIRIUM  TREMENS  (called, also. nionm- 


a-potu).  In  medical  jurisprudence.  A  form  of 
mental  disorder  incident  to  habits  of  intem- 
perate drinking,  which  generally  appears 
as  a  sequel  to  a  few  days'  abstinence  from 
stimulating  drink. 

DELITO.  In  Spanish  law.  Crime;  a  crime, 
offense,  or  delict.  White,  New  Recop.  bk.  2. 
tit.  19,  c.  1.  §  4. 

DELIVERANCE.  In  practice.  Atermused 
by  the  clerk  in  court  to  every  prisoner  who 
is  arraigned  and  pleads  not  guilty,  to  whom 
he  wishes  a  good  deliverance.  In  modern 
practice  this  is  seldom  used. 

DELIVERY. 

 Of  Deed.   The  transfer  of  a  deed  from 

the  grantor  to  the  grantee,  or  some  person 
acting  in  his  behalf,  in  such  a  manner  as  to 
deprive  the  grantor  of  the  right  to  recall 
it  at  his  option.  Delivery  may  be  (1)  ab- 
solute, which  is  complete  n\mi\  the  actual 
transfer  of  the  instrument  from  the  posses- 
sion of  the  grantor;  or  (2)  conditional, 
which  passes  the  deed  from  the  possession 
of  the  grantor,  but  is  not  to  lie  completed 
by  possession  in  the  grantee,  or  a  third 
person  as  his  agent,  until  the  happening  of 
a  specified  event. 

 Of  Chattels.   The  tradition  or  transfer 

of  the  possession  of  a  chattel  from  one  per- 
son to  another.  It  may  be  actual  or  symbol- 
ical, as  of  goods  in  a  storehouse  by  deliv- 
ery of  the  key  (39  Me.  496),  or  goods  in 
the  hands  of  a  carrier  by  delivery  of  the 
bill  of  lading  (5  Ohio,  88). 

The  word  "delivery,"  as  applied  to  sales, 
has  been  used  In  several  senses,  viz.: 

(1)  Delivery  sufficient  to  pass  title. 

(2)  Delivery  sufficient  to  allow  the  seller 
to  sue  for  goods  sold  and  delivered. 

(3)  Delivery  sufficient  to  destroy  the  ven- 
dor's lien. 

(4)  Delivery  sufficient  to  determine  the 
right  of  stoppage  in  transitu. 

(5)  Delivery  sufficient  under  the  statute  of 
frauds. 

(6)  Delivery  sufficient  as  against  credit- 
ors or  subsequent  purchasers. 

Unless  the  particular  sense  in  which  thp 
word  is  used  in  each  case  be  borne  in  mind, 
confusion  will  follow  in  reading  the  deci- 
sions.   Benj.  Sales,  p.  649,  note. 

 In  Medical  Jurisprudence.   The  act  of 

a  woman  giving  birth  to  her  offspring. 

DELIVERY  ORDER.  An  order  addressed, 
in  England,  by  the  owner  of  goods  to  a  per- 
son holding  them  on  his  behalf,  requesting 
him  to  deliver  them  to  a  person  name»i  in 
the  order.  Delivery  orders  are  chiefly  used 
in  the  case  of  goods  held  by  dock  compa- 
nies, wharfingers,  etc.  Such  an  order  is  not 
a  document  of  title,  and  therefore  does  not 
transfer  the  property,  or  divest  the  vendor's 
lien  for  the  purchase  money,  until  it  is 
acted  on  by  the  holders  obtaining  either 
(1)  actual  delivery,  (2)  an  entry  of  his  ti- 
tle in  the  wharfinger's  books,  or  (3>  the 
Issue  of  a  dock  warrant  in  his  name;  which 
last  operation  would  apparently  presuppose 
the  second.  Until  he  does  one  of  the.se 
things,  the  original  owner  may  obtain  de- 
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livery  to  himself,  or  transfer  the  property 
In  the  goods  to  some  one  else.  2  H.  L.  Cas. 
309;  6  Ch.  Div.  195;  BenJ.  Sales,  6^4.  See 
"Dock  Wmmmt" 

DELUSION.  In  medical  jurisprudence.  A 
diaeftMd  state  ot  the  mind,  in  which  per- 
■0118  bellere  things  to  exist  which  «xlst  on- 
ly, or  in  the  degree  they  are  conceived  of 
flQly.  in  their  own  imaginations,  with  a  per 
■oaston  so  txed  and  linn  that  neither  evi- 
dence nor  argumant  can  coaTlnoe  them  to 

iht  contrary. 

DEM.  An  abbreviation  for  "demise;" 
Jacltson  ex  dem.  Wood  v.  Wood,  Jackson  on 
tha  damlse  of  Wood,  etc   6  Cow.  (N.  Y.) 

m. 

DEMAIN.    See  "Demesne.*' 

DEMAND.  A  claim;  a  legal  obligation. 
Demand  Is  a  word  of  art  of  an  eoctant 

greater  in  its  siRniflcation  than  any  other 
word  except  "claim."  Co,  Utt.  291;  2  Hill 
IN.  Y.)  220:  9  Serg.  ft  R.  (Fa.)  124;  < 
Watts  &  S.  (Pa.)  226. 

—In  Practice.  A  requisition  or  request 
to  do  a  particular  thing  specified  under  a 
claim  of  right  on  the  part  of  the  person 
re<|uestlnf{. 

DEMAND  IN  RECONVENTION.  A  de 
maad  which  the  defendant  institutes  in 
eonsequerce  of  that  which  the  plaintiff  has 
brought  against  him.  Used  in  Louisiana. 
Prae.  Code  La.  art  874. 

DEMANDA  (Law  Lat) 

 In  Old  English  Law.  A  demand.  Brae- 

ion.  fols.  17.  35;  Fleta,  llh.  2.  c.  39.  §  1.  Si 
fSfe  rrtuperarerU  demandam  tntam,  if  one  shall 
recover  his  demand.  St  Westminster  II. 
c.  44.    See  8  Colie,  153. 

 In  Spanish  Law.    Tin-  i  'tition  of  a 

plaintiff,  setting  forth  his  demand.  Las 
ParUdas.  pt  3.  tit  10.  llh.  8. 

DEMANDANT.  The  plaintift  or  party  who 
I  riners  a  real  action.  Go.  Lltt  127;  Comyn, 

OEMANDRESS.  A  female  demandant 
DEMEA9E.  Doatb. 

DEMEMBRATION.  In  Scotch  law.  Mali- 
I  iotii^ly  cutting  off  or  otherwise  separating 
one  limb  from  another.  1  Hnme»  888;  BelU 

Diet. 

DEMENS  a^i.)  One  who  has  lost  his 
mind  through  sickness  or  some  other  cause; 
one  whose  faculties  are  enfeebled.  Dean, 

.Med.  Jur.  481.    See  '  Dementia." 

DEMENTENANT  EN  AVANT  (Law  Fr.) 
Ftom  this  time  forward.  KMQiam. 

DEMENTIA.  In  medical  jurisprudence, 
form  of  insiinity  which  is  <-liaracter- 
tay  mental  weakness  and  decrepitude, 
aad  br  total  Inability  to  reaaon  oometly  or 
laeornetiy. 

DEMESNE.  Lands  of  which  tlie  lord  had 


the  absolute  property  or  ownership,  as  dis- 
tinguished from  feudal  lands  which  he  held 
of  a  superior.  2  Sharswood.  Bl.  Comm.  104; 
rowell.  Lands  which  the  lord  retained  un- 
der his  immediate  control,  for  the  purpose 
of  sapplylng  his  table  and  the  Immediate 
needs  of  his  household.  Distinguished  from 
tliat  farmed  out  to  tenants,  called  among 
the  SaiDonB  ''bordlands."  Blonnt;  Go.  Litt 
17a. 

Own;  original.  8(m  assault  demesne,  his 
(the  plaintiff's)  original  assault,  or  as.'iaiilt 
in  the  first  place.  2  Greenl.  Ev.  {  633;  3  Bl. 
Comm.  120,  806. 

DEMESNE  AS  OF  FEE.  A  man  is  said  to 
be  seised  in  his  demesne  as  of  fee  of  a  cor* 
poreal  inheritance,  because  he  has  a  property 
donUnUtum  or  demesne  in  the  thing  Itself. 

2  Bl.  CSomm.  100.  But  when  he  has  no  do- 
minion la  the  thing  itself,  aa  in  the  case 
of  an  incorporeal  heredltammt,  be  la  said 
to  he  seised  as  of  fee,  and  not  In  his  de- 
mesne as  of  fee.  Litt.  §  10;  17  Serg.  &  R. 
(Pa.)  196;  Jones,  I^nd  Tit  166. 

Formerly  it  was  the  practice  in  an  action 
on  the  case— ff.  for  a  nuisance  to  real  es- 
tate to  aver  in  the  deeiaratlon  the  seisin 
of  the  plaintiff  in  demesne  as  of  fee;  and 
this  is  still  necessary,  in  order  to  estop  the 
record  with  the  land,  so  that  it  may  run 
with  or  attend  the  title.  Archb.  Civ.  PI. 
104;  Coke.  Kntr.  3.  pi.  8;  Lilly.  Entr.  G2; 
1  Saund.  346;  Willes,  608.  But  such  an  ac- 
tion may  be  maintained  on  the  possession  as 
well  as  on  the  seisin,  although  the  effort  of 
the  record  In  this  ca.se  upon  the  title  would 
not  be  the  same.  Steph.  I'l.  :{22;  1  LutW. 
120;  2  Mod.  71;  4  Term  K.  718;  2  Wm. 
Saund.  113b;  Cro.  Car.  500.  57.5. 

DEMESNE  LANDS.  A  phrase  meaning 
the  same  as  "denoiesne^" 

DEMESNE  LANDS  OP  THE  CROWN. 

That  share  of  lands  reserved  to  the  crown 
at  the  original  distribution  of  landed  prop- 
erty, or  which  came  to  it  afterwards  by  for- 
feiture   or    otherwise     i   Sharswood,  Bl. 

Comm.  2S«:  2  Steph.  r(»imn.  fiSO. 

DEMESNIAL.  Pertaining  to  a  demesne. 

DEMI  MARK.  A  gum  Of  money  (Rs.  8d..  3 
Bi.  Comm.  App.  v.)  tendered  and  i)ai(l  into 
court  in  <"ertain  cases  in  the  trial  of  a  writ 
of  right  by  the  grand  assise.  Co.  Litt  294b; 
Booth.  Real  Actions.  98. 

It  was  paid  by  the  tenant  to  obtain  an 
inquiry  by  the  grand  assize  into  the  time  of 
the  d^andant's  seisin.  1  Reeve.  Hist.  Eng. 
Law,  429;  Stearns,  Real  Actions.  378,  and 
note.    It  compelled  the  demandant  to  begin. 

3  Chit.  Pi.  1373.  It  is  unknown  in  American 
practice.  13  Wend.  (N.  Y.)  546;  Stearns. 
Real  Actions.  878. 

DEMI-OFFICIAL.  Partly  official  or  au- 
thorised. 

DBMI-SANQUE,  or  DEMYMNQUS  (Law 
Pr.)  Half-blood. 

DBMI-VILL.  Bilt  a  ttthlog. 


Digitized  by  Google 


DEMIDIETAS 


(270) 


DEMURRER 


DEMIDIETAS.  A  word  used  in  ancient 
records  for  a  moiety,  or  one-half. 

DEMIES.  In  some  universities  and  col- 
leges this  term  is  synonymous  with  "schol- 
ai^."   Boyle.  Char.  129. 

DEMINUTIO.    In   civil   law.    A  taking 
away ;  loss  or  deprivation.  See  "Capitas  Dem- 
^nutlo." 

DEMISE. 

(1)  A  conveyance,  either  In  fee  for  life  or 
for  years.  A  lease  or  conveyance  for  a  term 
of  years.  According  to  Chief  Justice  Gib- 
son, the  term  strictly  denotes  a  posthumous 
grant,  and  no  more.  5  Whart.  (Pa.)  278. 
See  4  Bing.  N.  C.  678;  2  Bouv.  Inst,  note 
1774  et  seq. 

(2)  A  term  nearly  synonymous  with 
"death,"  appropriated  in  England  especially 
to  denote  the  decease  of  the  king  or  queen. 

DEMISE  AND  REDEMISE.  A  convey- 
ance by  mutual  leases  made  from  one  to 
another  on  each  side  of  the  same  land,  or 
of  something  issuing  from  it.  A  lease  for 
a  given  sum, — usually  a  mere  nominal 
amount. — and  a  release  for  a  larger  rent. 
Toullier,  Dr.  Civ.;  Whlshaw;  Jacob. 

DEMISE  OF  THE  KING.  The-natural  dis- 
solution of  the  king. 

The  term  is  said  to  denote  in  law  merely 
a  transfer  of  the  property  of  the  crown.  1 
Bl.  Comm.  249.  By  demise  of  the  crown, 
we  mean  only  that,  in  consequence  of  the 
disunion  of  the  king's  natural  body  from 
his  body  politic,  the  kingdom  is  transferred 
or  demised  to  his  successor,  and  so  the  roy- 
al dignity  remains  perpetual.  Plowd.  117. 
2.14. 

A  similar  result,  viz.,  the  perpetual  exist- 
ence of  the  president  of  the  United  States, 
has  been  secured  by  the  constitution  and 
subsequent  statutes.  1  Sharswood.  Bl.  Comm. 
249. 

DEM  I  SI.  I  have  demised  or  leased.  Dc- 
misi,  conceaai.  et  ad  flrmam  tradidi.  have 
demised,  granted,  and  to  farm  let.  The  usu- 
al operative  words  in  ancient  leases,  as  the 
corresjKinding  English  words  are  In  the  mod- 
ern forms.    2  Bl.  Comm.  317,  318. 

DEMONSTRATIO.  Description. 
Falxd  tlniinnstnitiii  iion  unrrt,  a  false  de- 
scription does  not  Injure. 

DEMONSTRATION  (Lat.  dciuonximir.  to 
point  out).  Whatever  is  said  or  written  to 
designate  a  thing  or  person. 

Several  des(  riptions  may  be  employed  to 
denote  the  same  person  or  object;  and  the 
rule  of  law  in  such  cases  is  that,  if  one  of  the 
descriptions  bo  erroneous.  It  may  be  rejected, 
if,  after  it  is  expunged,  enough  will  remain 
to  identify  the  person  or  thing  intended. 
For  falm  dt^rnonatratio  nan  nocet.  The 
meaning  of  this  rule  is  that,  if  there  be  an 
aiipquate  dPHcrlption  with  convenient  cer- 
tainty of  what  was  contemplated,  a  subse- 
quent erroneous  addition  will  not  vitiate  It. 
The  complement  of  this  maxim  is,  non  ac- 
dpi  dehent  verba  in  demonatrationem  fal- 


aam  quae  competent  in  limitationem  vcraui  ; 
which  means  that  if  it  stand  doubtful  upon 
the  words  whether  they  Import  a  false  ref- 
erence or  demonstration,  or  whether  they 
be  words  of  restraint  that  limit  the  gener- 
ality of  the  former  words,  the  law  will  never 
intend  error  or  falsehood.  If,  therefore, 
there  is  some  object  wherein  all  the  demon- 
strations are  true,  and  some  wherein  part 
are  true  and  part  false,  they  shall  be  in- 
tended words  of  true  limitation  to  ascer- 
tain that  person  or  thing  wherein  all  the 
circumstances  are  true.  4  Exch.  G04,  per 
Alderson,  B.;  8  Bing.  244;  Broom,  Leg.  Max. 
490;  Plowd.  191;  7  Cush.  (Mass.)  460. 

The  rule  that  falsa  demonstriflio  does  not 
vitiate  an  otherwise  good  description  applies 
to  every  kind  of  statement  of  fact.  Some  of 
the  particulars  in  an  averment  In  a  declara- 
tion may  be  rejected  if  the  declaration  is 
sensible  without  them,  and  by  their  presence 
is  made  insensible  or  defective.   Yelv.  182. 

 In  Evidence.  That  proof  which  ex- 
cludes all  possibility  of  error. 

DEMONSTRATIVE  LEGACY.  A  pecun- 
iary legacy,  coupled  with  a  direction  that  It 
be  paid  out  of  a  specific  fund. 

DEMPSTER,  or  DEEMSTER.  In  Scotch 
law.  A  doomsnian:  one  who  pronounced 
the  sentence  of  court.   1  How.  St.  Tr.  937. 

DEMURRAGE.  The  delay  of  a  vessel  by 
the  freighter  beyond  the  time  allowed  for 
loading,  unloading,  or  sailing.  3  Kent. 
Comm.  203. 

Payment  for  such  delay. 

Demurrage  is  an  extended  freight  or  re- 
ward to  the  vessel  in  compensation  for  earn- 
ings she  is  compelled  to  lose.  Abb.  Adm.  <  D. 
C.)  548. 

DEMURRANT.  One  who  demurs  to  a 
pleading  or  indictment. 

DEMURRER  (l^t.  drmoraii ;  old  Fr.i/rwoi- 
rer,  to  stay;  to  abide). 

 In  Pleading  at  Law.    An  allegation 

that,  admitting  the  facts  of  the  preceding 
pleading  to  be  true  as  stated  by  the  part.v 
making  it.  he  has  yet  shown  no  cause  why 
the  party  demurring  should  be  compelleJ 
by  the  court  to  proceed  further.  A  declara- 
tion that  the  party  demurring  will  go  no 
further,  because  the  other  has  shown  noth- 
ing against  him.  Mod.  232;  Co.  Lltt.  71b. 
It  Imports  that  the  objecting  party  will  not 
proceed,  but  will  wait  the  judgment  of  the 
court  whether  he  is  bound  so  to  do.  Co. 
Litt.  71b:  Steph.  PI.  61. 

A  general  demurrer  is  one  which  excepts 
to  the  sufficiency  of  a  previous  pleading  In 
general  terms;  such  a  demurrer  being  suf 
flcient  if  the  objection  is  to  matters  of  8u>>^ 
stance.    Steph.  PI.  159. 

A  special  demurrer  Is  one  which  show? 
specifically  the  nature  of  the  objection,  and 
the  ground  of  ex«'.eptlon.    Co.  Litt.  72a. 

 in  Equity  Pleading.  An  allegation  of  a 

defendant,  whi(*h,  admitting  the  matters  of 
fact  alleged  by  the  bill  to  be  true,  showf 
that  as  they  are  therein  set  forth  they  are 
insufflclent  for  the  plaintiff  to  proceed  upon 
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or  to  oblige  the  defendant  to  answer;  or  that, 
for  some  reason  apparent  on  tbe  face  of  the 
un.  or  OB  aMonnt  <»f  fhe  obuMoii  of  oome 
matter  which  ought  to  be  contained  therein, 
or  for  want  of  some  circumstances  which 
ought  to  be  attendant  thereon,  the  defend-  j 
«ai  ougbt  not  to  be  compelled  to  answer  to 
the  whole  Wit,  or  to  mme  certain  part  tbere- 

of.    Mitf.  Eq.  PI.  (.Irremy  FM.)  10?. 

Demurrers  are  general,  where  no  particu- 
lar eaaae  Is  assigned  except  ^e  venal  for- 1 
Bnlary  that  there  is  no  equity  in  the  bill: 
or  special,  where  the  parllfular  defects  are  i 
pointed  out.  Story,  Eq.  PI.  §  455.  General 
demurrers  are  used  to  point  out  defects  of 
nMaace;  special,  to  point  oat  defects  In 
torm. 

In  many  states,  the  grounds  of  demurrer 
and  the  reqnlsites  of  a  demurrer  are  regu- 
lated by  statute.  Thus,  in  Minnesota  a 
complaint  may  be  demurred  to  for  ( 1  I  ab- 
sence of  jurisdiction;  (2)  lack  of  leRal  ca- 
pacity in  plaintiff  to  sue;  (3)  another  ac- 
tion pending:  (4)  defect  of  parties:  (5) 
mlajoinder  of  causes  of  action;  failure 
to  state  facts  sufficient  to  constitute  a  cause 
ef  action.  Tlie  demurrer  must  distinctly 
specify  the  ground  of  ohjection  as  being  one 
of  those  enumerated  by  Gen.  St.  Minn.  1878, 
e.  Cf»  If  92,  93. 

In  Practice.  Demurrer  to  evidence  is 
a  declaration  that  tte  parlj  maMng  It  will 

not  proceed,  berause  the  pvidence  offered  on 
the  other  side  is  not  sufficient  to  maintain 
th^  issue.  28  Ala.  (N.  S.)  637,  Upon  join- 
der by  the  opposite  party,  the  jury  is  gen- 
erally discharged  from  giving  any  verdict 
(1  Ar(hb.  Prac.  1S6):  and  the  d.^ninrrer. 
being  entered  on  record,  is  afterwards  ar- 
gaed  and  decided  by  the  court  In  5ane; 
and  the  Judgment  there  given  upon  it  may 
ultimately  be  brought  before  a  court  of  er- 
ror. See  2  H.  Bl.  187;  4  Chit.  Prac.  15; 
Gould,  PL  c  9.  pt.  2.  S  47.  It  admiU  the 
truth  of  the  evidence  given,  and  the  legal 


deductions  therefrom.    14  Pa.  St. 


As  to 


the  right  so  to  demur,  and  the  practice,  see 
4  Iowa,  <S. 

Demurrer  to  Interrogatories  is  the  reason 
whii  h  a  witness  tenders  for  not  answering 
a  partlc'ilar  question  in  interrogatories.  2 
Swaast.  Ch.  194.  It  is  not,  Mrictly  spealc- 
iBg,  a  denurrer,  except  in  the  popular  sense 

of  the  word.  Gresl.  Eq.  Ev.  fil.  The  eourt 
are  judicially  to  determine  its  validity.  The 
witness  must  State  his  objection  very  care 
fully,  for  these  demurrers  are  held  to  strict 
rules,  and  are  readily  overruled  tt  they  cov- 
er too  modL  S  Atk.  624;  1  Yooaie  *  J. 
Hi. 

Bm,  mefallj.  aa  to  demurrer.  Bout.  Inst. 


DEMURRER  BOOK.  In  English  practice. 
▲  transcript  of  all  the  pleadings  that  have 
heea  filed  or  delivered  between  the  parties 
made  upon  the  formation  of  an  Imo  at  law. 
Steph.  PI.  96. 

DEMY  SANKE,  or  DEMY  SANGUE.  HUf- 
blood.   A  corruption  of  demi  sang. 

MEN  AND  VTRONO.   Ubmij  for  shlpe 


and  vessels  to  run  aground  or  OOHM  ashore^ 
— strand  themselves.  C)owell. 

OCNARIATE.  At  much  land  aa  is  worth 
one  penny  per  annum.  Bapalje  ft  L. 

DENARII.  An  ancient  general  term  for 
any  sort  of  pecunia  numerata,  or  res^iy 
money.  The  Frenidi  nie  the  word  denier  in 
the  same  sense,  jmyer  de  tee  vrepree  deni- 

era. 

DENARII  DE  CARITATE.  Customary  ob- 
lations made  to  a  cathedral  church  at  Pen- 
tecost. 

DENARII  S.  PETRI.  Commonly  called 
"Peter's  Pence."  An  annual  payment  on 
St.  Peter's  feast  of  a  penny  from  every  fam* 
ily  to  the  pone,  during  the  time  that  the 
Roman  Catholic  religion  was  established  in 
England. 

DENARIUS  (Law  Lat.;  Fr.  diiticn.  A 
penny;  an  Bngliah  penny.  By  the  statute 
called  Oomporttto  Menturwum,  51  Bdw.  T. 

(Hen.  III.),  it  was  declared  that  the  penny 
sterling  of  England,  dcnarim  Antjliac  qui 
nominatur  sterlingus,  should  weigh  SS 
grains  of  corn  from  the  middle  of  the  ear, 
and  20  pennies  (penny  weights)  .should 
make  an  ounce,  and  12  ounces  a  pound. 
Spelman;  JB'leta,  lib.  2,  c.  12.  See  2  Inst. 
675. 

 In  the  Roman  Law.  A  silver  coin  of 

the  value  of  ten  asses,  or  ten  pounds  of 
brass.  Its  value  in  modem  money  is  esti- 
mated at  7%d.  sterlins.  or  about  14)4  cents. 

Enc.  Am.  Brande. 

DENARIUS  DEI.  A  certain  sum  of  money 
which  is  given  by  one  of  the  contracting 
parties  to  the  other  as  a  sign  of  the  com- 
pletlon  of  the  contract. 

It  differs  from  nrrhar  in  this,  that  the  lat- 
ter is  a  part  of  tbe  consideration,  while  tht» 
denarius  DH  Is  no  part  of  it.  1  Duv.  note 
1.^2;  3  DuT.  note  49;  Repert  de  Jur.  **DeBler 
a  Dleu." 

It  does  not  bind  the  parties,  as  he  who 
received  it  may  return  it  in  a  limited  time, 
or  the  other  may  abandon  it,  and  avoid  the 
ensagement 

DENARIUS  TERTIUS  COMITATUS  (  Law 
T.At.)  In  old  Bnglish  law.  The  third  penny 
of  the  county;  the  third  part  of  the  flnea 

and  profits  arising  from  the  county  court, 
which  anciently  were  reserved  to  the  comes. 
or  earl,  as  his  official  stipend.  Spelman. 
voc.  "Comes;"  LI...  Edw.  Conf.  c.  31;  CowelL 

DENIAL.  In  pleading.  A  traverse  of  the 
statement  of  the  opposite  party:  a  defense. 

It  may  be  general  of  all  the  allegations  in 
a  pleading,  or  a  particular  part  thereof,  or 
special  of  certain  stated  facts. 

DENIER  (Law  Pr.)  In  old  English  law. 
Denial:  refusal.  Denier  is  when  the  rent 
(being  demanded  upon  the  land)  is  not  paid. 

Finch,  Law.  bk.  3.  c.  5. 

DENIER  A  DIEU.  In  French  law.  A  sum 
of  money  which  the  hirer  of  a  thing  gives 
to  the  other  party  as  evidence,  or  for  tho 
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oonalderaUon  of  thr  <ontract.  which  either 
party  may  annul  within  twenty-four  hours; 
the  one  who  gave  the  d^ier  a  Dieu  by  de- 
niatuHiiK.  and  the  oUier  by  retnnlng,  It.  See 

"I)<  narius  l)<  i.' 

DENIZATION.  The  act  by  which  a  for- 
efgner  beeomea  a  subject,  but  wttbout  the 

rifihta  either  of  a  natural  born  snbjpct,  or  of 
one  who  has  become  naturalized.  Bac.  Abr. 
"Aliens"  (B). 

DENIZE.  To  mske  a  denlsen. 

DENIZEN.  In  BngHah  law.  An  alien  born 

who  has  obtained,  cr  rionatione  legis,  letters 
patent  to  make  him  an  English  subject. 

He  Is  Intermediate  between  a  natural-bom 
8\ibjpct  and  an  alien.  He  may  take  lands  by 
piirchaHe  or  devise,  which  an  alien  cannot; 
but  he  is  incapable  of  taktns  by  lataerltanco. 
1  Bl.  Comm.  374. 

In  South  Carolina,  and  perhaiMt  in  other 
statfs,  this  civil  condition  is  well  known  to 
the  law,  having  been  created  by  statute. 

The  right  of  making  denizens  is  not  ezelu- 
sively  voHted  in  the  king,  for  it  is  possessed 
by  parliament,  but  is  scarcely  ever  exer- 
cised but  by  royal  power.  It  may  be  effect- 
ed by  conquest,  7  Coke.  6a:  2  Ventr.  6; 
Gomyn.  Dig.  "Alien"  (D 1);  Chit  Com.  Law. 
120. 

DENMAN'S  (LORD)  ACT.  St.  6  &  7  Vict. 
85.  For  the  amendment  of  the  law  of  evi- 
dence, which  provides  that  no  person  of- 
fered as  a  witness  shall  thereafter  be  ex- 
cluded by  reason  of  incapacity,  from  crime 
or  Interest,  from  giTing  evideaoe.  Whar- 
ton. 

DENMAN'S  (MR.)  ACT.  St  28  &  29  Vict. 
18.  For  amendment  of  procedure  in  crimi- 
nal trials,  allowing  coiin.«»'l  to  sum  up  th" 
evidence  in  criminal  as  in  civil  trials,  pro- 
vided the  prisoner  be  defmded  by  ommsnl 
Wharton. 

DENOMBREMENT.  In  French  feudal  law.  I 
A  minute  or  act  drawn  up.  on  the  creation  , 
ot  a  flef.  containing  a  description  of  the  fief, ' 
and  all  the  rights  and  incidents  belonging 

to  it.   Guyot.  Inst.  Feud.  r. 

DENOMINATIO  FIERI  DEBET  A  DIGNI- 

oribut*  Denomiiiatiott  ahomld  be  made  from 
the  more  worthy. 

DENUMERATION.    The  act  of  present 

payment.    Rapaljc  &  L. 

DENUNCIATION.  In  civil  law.  The  act 
by  which  an  Individual  Informs  a  public 

officer,  whoso  duty  it  is  to  propccnto  ofTond- 
ers.  that  a  crime  has  been  committed.  See 
1  Brown,  Civ.  Law.  447;  2  Brown.  Civ.  Law, 
389;  Ay  litre.  Far.  210;  Poth.  Proc  Cr.  2,  8  2. 

DENUNTIATIO.  In  old  English  law.  A 
public  notice  or  summons.   Bracton,  202b. 

DEODAND.  Any  personal  chattpl  what- 
ever which  is  the  immediate  cause  of  the 
death  of  a  human  «  rpature.  which  is  forfeit- 
ed to  the  king,  to  be  distributed  in  alms  by 


his  high  almoDW. 
P.  C.  422. 


1  BL  Comm.  Ml;  1  HaK 


DEPART. 

 In  Pleading.   To  forsake  or  abandon 

tlif  ground  assumed  ii.  a  formpr  pleading; 
and  assume  a  new  one.    See  "Departure." 
— 4n  Old  Engllah  Law.   To  divide  or 

separate:  to  part.  Cowell. 

 In  Maritime  Law.    To  leave  a  port;  to 

be  out  of  a  port.  To  depart  imports  more 
than  to  salt  or  set  salt  A  warranty  in  a 
policy  that  a  vessel  shall  depart  on  or  be- 
fore a  particular  day  is  a  warranty  not  only 
that  she  shall  sail,  but  that  she  shall  be  out 
of  the  port  on  or  before  that  day.  S  Manle 
&  S.  4fi1;  3  Kent.  Coram.  307.  note.  "To 
dt'part"  does  not  mean  merely  to  breaiw 
ground,  but  fairly  to  set  forward  apon  the 
voyage.    6  Taunt.  241. 

DEPARTMENT.    A  portion  of  a  country. 

In  France,  the  country  is  divided  into  de- 
partments, which  are  soraewliat  similar  to 
the  counties  in  this  oouutry.  The  United 
States  have  been  divided  Into  military  de- 
partments, including  certain  portions  of  the 
country.  1  Pet.  (U.  S.)  293.  These  depart- 
ments arc.  for  tlie  purposes  for  whldl  Hmj 
are  created,  under  the  immediate  govern- 
ment of  some  officer,  viio  is,  in  turn,  re- 
sponsible to  his  su])f'rior. 

A  portion  of  the  agents  employed  by  the 
executive  toaadi  of  the  Unltsd  States  gov* 
emment  to  whom  a  apedfled  claw  of  du- 
ties Is  assigned. 

DEPARTURE. 

 In  Maritime  Law.    \  (Icviatioii  from 

the  course  prescribed  in  the  policy  of  in- 
snrance.   It  may  be  jnstlflable.   See  **Devl- 

atlon.'" 

 In  Pleading.   The  statement  of  matter 

ill  a  replication,  rejoinder,  or  subsequent 
pleading,  as  a  cause  of  action  or  defense, 
which  is  not  pursuant  to  th«»  previous  plead- 
inK  of  the  same  party,  and  which  does  not 
support  and  fortl^  it  3  Bl.  Comm.  301. 

Where  a  party  quits  or  deparu  from  tlie 
case  or  defense  he  has  Just  made,  and  bas 
recourse  to  another.    13  N.  Y.  89. 

DEPARTURE  IN  DESPITE  OF  COURT. 

This  took  place  where  the  tenant,  having 

once  made  hia  appearance  in  court  upon 
demand,  failed  to  reappear  when  demanded. 
Co.  Litt.  139a.  As  the  whole  term  is.  in 
contemplation  of  law,  but  a  single  day.  an 
appearance  on  any  day,  and  a  snboequent 
failure  to  reappear  at  any  subsequent  part 
of  the  term,  is  such  a  departure.  8  Coko^ 
62a:  1  Rolle.  Abr.  583;  Meto.  Telv.  ni;  Roe- 
coe,  Real  Actions,  282. 

DEPASTURE.  In  old  English  law.  To 
pasture.  "If  a  man  depastures  unprofitable 
cattle  In  bis  ground."  Bunb.  1,  am  1. 

DBPBCULATION.  A  robbing  of  the  prince 
or  commonwealth;  an  embenllag  of  the 

public  treasure. 

DEPENDENCY.  A  territory  dIsUnct  from 
the  country  in  which  the  supreme  sover- 
eign power  resldea.  but  helonging  rli^htfnUy 
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to  it.  and  subject  to  the  laws  aad  regulations 
which  the  MTeretgn  may  think  proper  to 
j>rMcribe. 

It  differs  from  a  "colony."  because  It  Is 
not  settled  by  the  citizens  of  the  sovereign 
or  motber  state;  and  from  "possession,"  be- 
canse  it  Is  li«Id  by  other  title  than  that  of 

mere  conquest.  For  example,  Malta  was 
(onsidered  a  dc'i)cndeii<  v  of  Great  Britain  in 
the  year  1813.  2  Wasli.  C.  C.  (U.  S.)  286. 
See  Act  Cons.  March  1,  1809.  commonly 
c^M  the  *7lonimportatlon  Law." 

DEPENDENT  CONTRACT.  One  which  it 
is  not  the  duty  of  the  contractor  to  perform 
until  some  obligation  contained  in  the  same 
apsemeiit  hM  been  performed  by  Uis  other 
party.  Hammond,  Part  17,  29,  80,  109. 

DEPENDENT  COVENANTS.  Those  in 
which  the  performance  of  one  depends  on 
the  perfOmaaoe  of  the  oUier* 

OBPKNOINO.  Sometimes  used  for  "pend* 

DEPESAS.  In  Spanish-American  law. 
Spaces  of  ground  in  towns  reserved  for  com- 
mons or  public  pastnrage.  12  Pet.  (U.  S.) 
443.  note.  White,  New  Reoop.  bk.  2,  tit.  1, 

c.  6. 

DEPONE.  In  Scotch  practice.  To  depose; 
ts  make  oath  In  writlnc 

OBPONKNT.  One  who  sItss  InfOrmattoa 

on  oath  or  afflrmation.  respecting  some  facts 
known  to  him,  before  a  magistrate;  strictly, 
he  who  makes  a  depoMtlon;  bnt  sometimes 
nsed  for  "affiant." 

DEPONER.  In  old  Scotch  practice.  A  de- 

I  onent.    3  How.  St.  Tr.  695. 

DEPOPULATIO  AGRORUM.  In  old  Eng- 
lish law.  The  crime  of  destroying,  ravag- 
ing, or  laying  waste  a  country.  2  Hale,  P.  C. 
SSS;  4  Bl.  Comm.  27S. 

DEPOPULATION.  In  ohl  Knglish  law.  A 
sp^ies  of  waste,  by  which  the  population 
<rf  the  kingdom  was  diminished.  Depopula- 
tlea  of  hooses  was  a  public  offense.  12 
Coke.  30.  31. 

DEPORTATIO  tl.at.)  In  the  civil  law.  A 
kind  of  baiii.^linient,  where  a  condemned 
person  was  sent  or  carried  away  to  ^^onie  for- 
eign country,  usually  to  an  island,  in  in«tt- 
Im  deporMiir,  and  thus  taken  out  of  the 
number  of  Roman  citizens,  ex  numcro  civi- 
KM  Romanorum  toUitur,  being  treated  as 
tibough  he  were  dead.  Inst.  1.  12.  1.  It 
was  banishment  for  life,  attended  with  the 
less  of  civil  rights,  and  the  forfeiture  of 
property.  Relegatio  was  banishment  for 
years,  without  the  loss  of  civil  rights.  Dig. 
48.  22;  CalT.  lisz.  Brai^on  uses  the  term 
fifportatio  as  synonymous  with  "exile,"  "ab- 
joration  of  the  realm,"  and  "outlawry." 
BraetOB,  lOL  188h. 

DCPORTATION.  In  Roman  law.  A  per- 
pettial  banishment,  depriving  the  banished 
of  his  rights  as  a  citizen.  It  differed  from 
•^sgstlna"  iq.  v.}  and  "sKUe"  («.  v.)  1 


Brown,  Civ.  Law,  125,  note;  Inst.  I.  12.  1.  2; 
Dig.  48.  22. 14. 1. 

DEPOSE.  To  deprive  an  individual  of  a 
public  employment  or  office  against  Ms  will. 
Wolfflus,  Inst  <  1088.  The  term  Is  usually 
appH(  d  to  the  deprlTatlon  of  all  anfhorlty  of 
a  sovereign. 

To  glTe  a  deposition. 

0BP08IT.  A  naked  bailment  of  goods  to 

be  kept  for  the  depositor  without  reward, 
and  to  be  returned  when  he  shall  require  it. 
.Jones,  Bailm.  36,  117;  9  Mass.  470. 

A  bailment  of  goods  to  be  kept  by  the 
bailee  without  reward,  and  dellyerod  aeeord- 
ing  to  the  object  or  purpose  of  the  original 
trust.  Story.  Bailm.  9  41. 

A  contract  by  which  one  of  the  contract- 
ing  parties  gives  a  thing  to  another  to  keep, 
who  is  to  do  so  gratuitously,  and  obliges 
himself  to  return  it  whtti  he  shall  be  re- 
quested. 

To  constitute  a  deposit,  there  must  be  (1) 

an  actual  delivery  of  the  property;  (2)  the 
object  must  be  to  keep  the  property  for  the 
owner;  (3)  the  custody  must  be  gratuitous; 
(4)  the  deposit  must  be  with  another  than 
the  owner;  and  (5)  there  must  be  a  volun- 
tary undertaking  by  tfie  bailee.  Story, 
Bailm.  SB  &5-60. 

Deposits  are  divided  In  the  cItII  lawMn- 
to  necessary  and  voluntary. 

( 1 )  Necessary  deposits  are  those  made  up- 
on some  sudden  emergency,  as  of  fire  or 
shipwreck. 

(2)  Voluntarj'  deposits  are  those  made,  in 
the  absence  of  ne(  essity.  by  contract  of  the 
parties.  This  distinction  was  unknown  at 
common  law. 

Deposits  are  again  divided  In  the  civil 
law  into  simple  deposits  and  sequestrations. 

(8)  Simple  deposits  are  those  made  by 
one  or  more  persons  having  a  common  In- 
terest 

(4)  Deposits  by  sequestration  are  by  per- 
sons having  different  or  adverse  interests 
in  the  property.    Seiiiiestratlons  are  (a) 

conventional,  by  act  of  the  parties,  or  <h) 
Judicial,  by  order  of  a  court  in  a  judicial 
proceeding. 

There  are  also  certain  contracts  In  the 
nature  of  deposits,  and  commonly  regarded 
as  such. 

Irregular  deposits,  where  money  is  depos- 
ited to  be  returned  not  In  spede,  bat  by  an 

equal  sura. 

Quasi  deposits,  where  one  comes  lawfully 
into  the  possession  of  goods  of  another  Iqr 
finding.  Story,  Bailm.  SS  41-8&. 

In  modem  usage,  the  term  Is  most  fre- 
quently used  tn  (lonote  the  deposit  of  money 
in  a  banking  institution.  Deposits  in  bank 
are  general  if  the  money  deposited  becomes 
the  property  of  the  bank,  and  It  undertakes 
to  repay  only  an  equal  amount.  Special,  if 
the  partlcalar  fnnds  are  to  bo  retnmed. 

DEPOSIT  OF  TITLE  DEEDS.  A  pledge 
of  land  as  security  by  giving  the  muniments 
of  title  to  the  pledgee.  It  is  now  seldom,  if 
ever,  nsed. 

DEPOMTARY.  One  with  whom  anythlas 
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is  deposited  ( see  "Deposit") or  lodged  in  trust; 
as  "depository"  is  thf  pla<  e  whore  it  is  put. 
The  obligation  ou  the  part  of  the  depositary 
Is  that  be  keep  the  thins  with  reasoiuible 
care,  and.  upon  rpquest,  restore  it  to  the 
depositor,  or  oilierwise  deliver  it,  according 
to  the  origliua  trust 

DEPOSmON.  The  testimony  of  a  wit- 
ness reduced  to  writing,  in  due  form  of  law, 
by  virtue  of  a  commission  or  other  authority 
of  a  competent  trltrannl.  or  nccordlnflr  to  the 
provisions  of  some  statute  law.  to  bo  used 
on  tlie  trial  of  some  question  of  fact  in  a 
court  of  justice. 

In  some  states  it  is  applied  to  the  testi- 
mony taken  on  a  prellminaiy  hearing,  and 
reduced  to  writing  by  the  committing  magis- 
trate. 

In  Its  generic  sense,  it  embraces  all  writ- 
ten evidence  verified  by  oath,  and  includes 
aftidavits,  l)ut  in  legal  language,  a  distinc- 
tion is  maintained  between  depositions  and 
alBdavits.   3  Blatchf.  (U.  S.)  456. 

In  Its  technical  sense.  It  Is  confined  to  the 
written  tostimnr.y  of  a  witness  given  in  a 
"Jadlclal  proceeding.    53  Am.  Dec.  270. 

 In  Ecclesiastical  Law.  The  act  of  de- 
priving- a  clergyman,  by  a  competent  '  tri- 
bunal, ol  his  clerical  orders,  to  ptmish  him 
for  some  offense,  and  to  prevent  his  acting 
in  future  in  his  clerical  character.  Ayliffe, 
Par.  906. 

■  DEPOSITO.  In  Spanish  law.  A  real  con- 
tract by  which  one  person  confides  to  the 
custody  of  another  an  object  on  the  condition 
that  it  shall  be  returned  to  him  whenever  he 
Shall  require  it. 

DEPOSITOR.  He  who  makM  a  deposit 

DEPOSITUM  (Lat.  from  ilriumrrr.  to  de- 
posit). In  the  (ivil  and  common  law.  A 
naked  bailment  of  goods,  to  be  kept  for  the 
bailor  without  reward,  and  to  be  returned 
when  he  shall  require  it.  Story.  Bailm.  §§ 
4.  41;  2  Kent.  Comm.  558,  558;  Jones,  Bailm. 
86;  Inst  8.  IK.  S;  Bracton,  fol.  100b;  Dig.  16. 
3:  Code,  4.  ?A:  Fleta,  lib.  2,  C.  66.  §  7. 
Otherwise  termed  "deposit"  (Q.  V.) ;  the 
bailor  being  in  this  case  termed  the  "de- 
positor," and  the  bailee  the  "depositary." 
Bell,  Diet. 

DEPOT.  In  the  French  law.  The  drpos- 
itum  of  the  Roman,  and  the  "deposit"  of  the 
English  law.  It  is  of  two  kinds,  being  either 
(1)  depot  Fimply  f^o  called,  and  which  may 
be  either  voluntary  or  necessary,  and  (2) 
tequeatre,  which  is  a  deposit  made  either  un- 
der an  agreement  of  the  parties,  and  to 
abide  the  event  of  pending  litigation  re-  ] 
garding  it,  or  by  virtue  of  the  direction  of 
the  court  or  a  Judge,  pending  litigation  re- 
garding it  Brown. 

DEPRAVE.  To  defame;  vilify;  exhibit 
contempt  for.  in  England,  depraving  the 
Lord's  supper  or  the  Book  of  Gommon 

Prayer  is  a  criminal  offense,  punishable  with 
fine  and  imprisonment.  Steph.  Crim.  Dig. 
9B. 


DEPREDATION.  In  French  law.  The 
pillage  which  Is  made  d  the  goods  oC  a  de- 
cedent. 

DEPRIVATION,  in  ecciesiasUcal  law.  A 
censure  by  which  a  clergsrman  is  deprived  I 

of  his  parsonage,  vicarage,  or  other  eccle- 
siastical promotion  or  diguity.  See  Ayliff^ 
Par.  206;  1  BL  Comm.  89S.  | 

DEPUTY.  One  authorized  by  an  officer  to 
exercise  the  office  or  right  which  the  officer 
possesses,  for  and  In  piaee  of  the  latter.  I 

A  deputy  differs  from  an  a?slf^noe  In  that 
an  assignee  has  an  interest  iu  the  office 
itself,  and  does  all  things  in  his  own  name, 
for  whom  his  grantor,  shall  not  answer  ex- 
cept in  special  cases,  but  a  deputy  has  not 
any  interest  in  the  ofBce,  but  is  only  the 
shadow  of  the  officer  in  whose  name  he  acts. 
And  there  Is  a  distinction  between  doing  an 
act  by  an  agent  or  by  a  deputy.  An  agent 
can  only  bind  his  principal  when  he  act.'^  ii> 
the  name  of  the  principal.  But  a  deputy 
may  do  the  act.  and  sign  his  ow^  name,  and 
bind  the  principal,  for  a  deputy  has  in  law 
the  whole  power  of  his  prlndpaL  Whaiton. 

DEPUTY  STEWARD.  A  steward  of  n 
manor  may  depute  or  authorize  another  to 
hold  a  court;  and  the  acts  done  In  a  eourt  ' 

so  holden  will  ho  as  legal  as  if  the  court 
bad  iK'cn  holden  by  the  chief  steward  in 
person.  So  an  under  steward  or  deputy  may 
authorise  another  as  subdepnty,  pro  Aoc  vtee, 
to  hold  a  court  for  him;  such  limited  sa- 
thority  not  being  inconsistent  with  the  rule 
dcUp(it\ts  iinn  pntrst  delegare.  Wharton. 

DERAIQN,  OEREYN,  or  DEREINE  (Law 
Lat  deraiionare,  dimtUmare,  or  dUratUm-  I 
ore;  Law  Fr.  dcrcincr,  dcroirr.  disn-ifrnrr, 
denrener,  contra  for  deraisnrr  or  (Irraisonn  ). 
In  old  BIngllsh  law.  To  prove;  to  ■■■I'fni'jn 
the  warranty  paramount"  St.  31  Hen.  VIll. 
c.  1;  Cowell.  See  Glanv.  lib.  2.  c.  3;  Id.  c 
6.  20;  1  Ri  eve.  Hist.  Eng.  Law.  W,  Spsl- 
man,  voc.  "Diratiouare." 

In  Texas,  and  perhaps  other  states.  It  Is 
used  to  signify  the  assertion  or  proof  of  title 
from  an  ancestor  or  predecessor,  e.  g.,  "to 
deralgn  title  from  the  original  patentee  or 
pre-emptor." 

To  disprove  or  refute  the  assertion  of  an 
adverse  party.  Spelmau  makes  this  to  be 
the  proper  meaning,  relying  in  particular 
upon  the  etymology  of  dCsraMonore  (from  I 
dis.  contrary,  and  ratinrinari,  to  reason  ^ 
To  deny  or  refuse.  "He  cannot  deraign 
battel."   Dyer.  17.    See  Barr.  Obs.  St.  328. 

To  put  out  of  place  or  order;  to  displace 
or  disarrange:  to  turn  one  out  of  his  order: 
to  degrade.  Some  of  th--  nid  l)ooks  give  th-' 
,  words  this  sense,  deriving  it  either  from  tlie 
French  disarraver,  to  confound,  or  der&fer.  I 
desranper,  to  derange  or  displace.  Terme? 
de  la  Ley:  Cowell:  Co.  Litt  136;  Perkins, 

c.  1,  §  2  (C, ).   This  derivation,  howsfver.  is 

not  approved  by  Spelman. 

DERECHO.  In  Spanish  law.  lAwor  right 
White,  New  Reoop.  bk.  4,  tit  4.  Itarsdke 

romun,  common  law.  The  civil  law  is  so 
called.  Id.  bk.  2,  Ut  18.  c.  1.  §  5.  A  right 
Derech09,  rights. 
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DERELICT.    ATwndoned;  dewrted;  cut 

Land  left  uncovered  by  the  receding  of 
water  from  its  former  bed.  2  Roll(>,  Abr. 
170;  2  BL  Comm.  262;  1  Crabb«  Real  Fro^ 

109. 

When  f^o  left  by  degrees,  the  dert'lit  t  land 
bekmss  to  the  owner  of  the  soil  adjoining; 
bat  what  the  sm  retiree  tnddenly.  It  be- 

longB  to  the  government.    2  Bl.  Comm.  262; 

1  Brown.  Civ.  I^w,  239;  1  Sumn.  (U.  S.) 
;;2S.  490;  1  Gall.  (U.  S.)  133;  Bee,  Adm. 
(  U.  S.)  62.  178.  260;  Ware  (U.  S.)  332. 

Personal  property  abandoned  or  thrown 
away  by  ihf  owntr  in  siKh  manner  aa  to 
indicate  that  he  intends  to  maiie  no  further 
dalin  tliereto.  2  BL  Comm.  9;  2  Reeve. 
Hist  Eng.  Law.  9;  1  a  B.  112;  Broom.  Leg. 

Max.  261. 

DERELICTION  (L&t.  dvrcliciio).  The  gain- 
ing of  land  from  the  water,  in  ooneequence 
of  the  aea  shrinking  back  below  the  usual 
water  mark;  the  opposite  of  alluvion  (q.  v.) 

2  Rolle,  Abr.  170;  iJyor.  326b;  2  BL  Oonun. 
262;  1  Stepb.  Comm.  419. 

Tbe  ataadonment  of  property.  2  BL 
I.  9. 


DERIVATIVA  POTESTAS  NON  POTEST 
major  primitiva.  The  power  which  is 
dMlved  cannot  be  greater  than  that  from 
whkh  It  is  derived.  Wingate^  Max.  26; 
Finch.  I.AW,  bk.  1.  c  3,  p.  11. 

DERIVATIVE.  Coming  from  another; 
liken  from  eomething  preceding;  aeoondary: 
as,  derivative  title,  which  la  that  acqolred 

fmn  another  person. 

There  is  tonsiderable  difference  between 
aa  original  and  a  derivative  title.  When  the 
aeiiBlaltlon  le  original,  the  rl^t  thne  ncr 
quired  to  the  thing  becomes  property,  which 
must  be  unqualified  and  unlimited,  and, 
ilnce  no  one  but  the  occupant  has  any  right 
to  the  thing,  he  must  have  the  whole  right 
of  disposiiiK  of  it.  But  with  regard  to  de- 
rivative ill  quisition  it  may  l)e  otherwise;  for 
the  person  from  whom  the  thing  is  acquired 
not  have  an  unlimited  rlfi^t  to  it.  or  he 
convey  or  transf'-r  it  with  certain  reser- 
vations of  right.  Derivative  title  must  al- 
ways be  by  contract. 

 Derivative  Conveyances.  Those  which 

presuppose  some  precedent  conveyance,  and 
serve  only  to  enlaiK'".  conflrni,  alter,  re- 
strain, restore,  or  transfer  the  interest 
granted  hy  anch  original  conveyanoe.  2  Bl. 
224. 


DCROGATON.  Tho  partial  abrogatinii  of 
a  law.  To  derogate  from  a  law  is  to  enact 
■mMthlng  -which  Impairs  its  utility  and 
force;  to  abrogate  a  law  is  to  aboUah  it  en- 
tirely.   See  "Abrogation." 

OEROQATORY  CLAUSE.  In  a  will,  this 
la  a  eentenee  or  aeeret  character  Inserted  by 

thf  T<  -fator,  of  whi'  h  h<'  reserves  the  knowl- 
edge to  himself,  with  a  condition  that  no  will 
he  may  make  thereafter  should  be  valid,  un- 
tesB  this  clause  be  inserted  word  for  word. 
This  is  done  as  a  precaution  to  guard  against 
wUla  being  extorted  by  violence,  or 


otherwlee  Improperly  obtained.  By  the  law 

of  England  such  a  clause  would  be  void,  as 
tending  to  make  the  will  irrevocable.  Whar- 
ton. 

DEROQATUR  LEOL  CUM  PARS  DETRA- 

hitur:  abrogatur  legi,  cum  prorsus  tollitur. 
To  derogate  from  a  law  is  to  take  away  part 
of  it;  to  abrogate  a  law  is  to  abolish  it  en- 
tirely. Dig.  &0.  16.  102.  See  1  Bouv.  Inat 
note  91. 

DESAFUERO.  In  Spanish  law.  An  irreg- 
ular action  committed  with  Violence  ffHff>lnirt 
law.  custom,  or  reason. 

DESCENDANTS.  Those  who  have  issued 
from  an  individual,  including  his  children, 
grandchildren,  and  their  children  to  the  re- 
motest degree.  Amb.  327;  2  Brown,  30,  230; 
.i  Brown.  3fi7:  1  Rop.  Lep.  115;  2  Bouv.  Inst, 
note  1  ;».■.(;. 

The  descendants  from  wiiat  is  called  the 
"direct  descending  line."  The  term  la  op- 
posed to  that  of  "ascendants." 

"Descendants"  is  a  good  term  of  descrip- 
tion in  a  will,  and  inclndeo  all  who  proceed 
from  the  body  of  the  person  named ;  as  grand- 
children and  great-grandchildren.  Amb.  397; 
2  vem.  108.  note  2;  2  HUUaid.  Seal  Prop. 
242. 

There  la  a  difference  between  the  number 

of  ascendanta  and  descendants  which  a  man 
may  have.  Every  one  has  the  same  order 
of  ascendants,  though  they  may  not  be  ex* 
actly  alike  as  to  numbers,  because  some  may 
be  descen«Ied  from  a  common  ancestor.  In 
the  line  of  descendants  they  fork  differently, 
according  to  the  number  of  children,  and 
continue  longer  or  Shorter,  aa  generatlone 
continue  or  cease  to  exist.  Many  families 
become  extinct,  while  others  continue.  The 
line  of  descendanta  la,  therefore,  dlverallled 
in  each  family. 

DESCENDER.  DeaoenL  8ee"Formedon." 

DESCENT.   Hereditary  succession. 
Title  by  descent  is  the  title  by  which  one 
person,  upon  the  death  of  another,  acquires 

the  real  estate  of  the  lattnr  as  his  heir  at 
law.  2  Bl.  Comm.  201 ;  (  omyn.  Dig.  "Dis- 
oent"  (A). 

It  was  one  of  the  principles  of  the  feudal 
system  that,  on  the  death  of  the  tenant  in 
fee.  th''  land  should  descend,  and  not  ascend. 
Hence  the  title  by  inheritance  is  in  all  cases 
called  descent,  although  by  statute  law  •the 
title  is  sometimes  made  to  ascend. 

The  English  do<trine  of  primogeniture, 
by  which  by  the  common  law  the  eldest  son 
and  his  Issue  take  the  whole  real  estate, 
has  l)een  universally  abolished  in  this  coun- 
try. So,  with  few  ex(  eptions.  has  been  the 
distinction  between  male  and  female  heirs. 

Deeeent  is  either  '^neaL**  as  from  father 
to  son.  or  "coUateraL"  m  from  brother  to 

brother. 

DESCENT  CAST.  The  same  as  what  the 
older  writers  called  a  "descent  which  tolls 
entry."  Where  a  person  who  had  acquired 
land  by  disseisin,  abatement,  or  intrusion 
died  artaed  of  the  land,  the  deioeiit  of  It  to 
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Ut  heir  took  away  or  "tolled"  the  real 
owner's  right  of  entry,  so  that  he  could  only 
recover  the  land  by  an  action.  Litt.  §  385 
et  seq.;  Co.  Litt.  237b.  The  doctrine  of 
descent  cast  was  abolished  by  SL  3  ft  4  Wm. 
IV.  e.  27;  Shelf.  R  P.  St.  S28. 

The  terra  seems  to  havo  nripinally  meant 
"the  happening  of  any  descent,"  because  the 
law  casts  the  land  upon  tile  h«lr.   Litt  | 
Watk.  Desc.  33. 

DE8CRIPTJ0  PER80NAE.  Description 
of  the  person.  In  wills,  it  frequently  hap- 
pens that  the  word  "heir"  is  used  as  a  dv- 
tcripiio  peraonae.  It  Is  then  a  sufficient  des- 
ignation of  the  person.  In  erfminal  cases, 
a  mere  descriptio  personam  or  addition,  if 
false,  can  be  taken  advantage  of  only  by 
plea  In  abatemflnt.  I  Male.  (Mass.)  151. 

The  most  common  use  of  the  term  is  in 
respect  to  designations  as  "agent,"  "execu- 
tor." etc.,  attached  to  the  name  of  one  exe- 
cuting an  instrument  If  such  designation 
ifl  not  stiflleieBt  to  Indicate  that  he  la  acting 
In  an  ofUcial  or  representative  capacity.  It  Is 
said  to  be  dcscriplio  personae,  and  he  is 
bound  personally.  See  120  Masa.  M;  186  N. 
T.  665;  6  IlL  325;  19  Mo.  193. 

DESCRIPTION.  An  account  of  the  acci- 
dents and  qualities  of  a  thing.  Ayillfe,  Pand. 
60. 

A  written  account  of  the  state  and  condi* 
ttOB  oir  personal  property,  titles,  papers,  and 

the  like.  It  is  a  kind  of  inventory,  but  Is 
more  particular  in  ascertaining  the  exact 
coDdltlon  of  the  propwty,  and  Is  without  any 
appraisement  of  it. 

In  Pleading.  One  of  the  rules  which 
retculate  the  law  of  variance  is  that  allega- 
tions of  matter  of  essential  description 
dioald  he  prored  as  laid.  It  Is  Impossible 
to  explain  with  precision  the  meaning  of 
these  words;  and  the  only  practical  mode  of 
understanding  the  extent  of  the  rule  Is  to 
esamlne  some  of  the  leading  decisions  on 
the  subject  and  then  to  apply  the  reasoning 
or  ruling  contained  therein  to  other  analo- 
gous cases.  With  respect  to  criminal  law,  it 
la  clearly  establldied  that  the  name  or  na- 
ture of  the  property  stolen  or  damaged  Is 
matter  of  essential  description.  Thus,  for 
example,  if  the  charge  is  one  of  firing  a 
stack  of  hay,  and  it  turns  out  to  have  been 
a  stack  of  wheat,  or  If  a  man  is  accused  of 
steal  in  K  a  drake,  and  it  is  proved  to  have 
been  a  goose,  or  even  a  duck,  the  variance 
Is  fMal.  1  'fayl.  Kv.  §  233. 

 Of  Persons.  WohIh  Identifying  a  per- 
son by  reference  to  a  fiduciary  or  olTicial  ca- 
pacity, as  "Executor."  "Treasurer."  Such  a 
word,  without  more,  is  generally  regarded 
aa  merely  detertptio  pertonis.  and  not  as 
Indicative  of  Intention  to  art  in  the  Ofllelal 
or  fiduciary  capacity.  See  "Addition." 

Of  Land.  That  part  of  a  deed  or  oth- 
er Instrument  that  desOTihea  or  identifies  the 
property  involved. 

DESERTION.  Abandonment;  the  aban- 
donment  of  a  duty  or  of  a  person  as  to  whom 
the  deserter  is  charged  with  a  duty;  as  de- 
sertion a  icuman.  or  a  loldiar,  or  by  a 
huiband  of  hia  wife.  i 


As  a  cause  for  divorce,  is  an  unwarranted 
departure  from  the  conjugal  relation,  in- 
tending not  to  return.  The  precise  elements 
vary  according  to  the  statutes.  In  only  one 
or  two  states  is  mere  abstinence  from  sexual 
Intercourse  regarded  as  desertion. 

DE8IGNATI0  PERSONAE.  The  descrip- 
tion contained  in  a  contract  of  the  peraona 
who  are  parties  thereto. 

DESIGNATIO  UNIUS  EST  EXCLUSIO 
alteriusi  et  expressum  facit  cessare  taciturn. 
1  he  apiMrintment  or  designation  of  one  Is 

thp  exclusion  nf  another;  and  that  expressed 
makes  that  which  la  implied  to  cease.  Co. 
Utt  210. 

DK8IQNATION.  The  expreoston  used  by 

a  testator  to  denote  a  persoa  or  thing;  la- 
stead  of  the  name  itself. 
A  bequest  o/t  the  farm  which  the  testator 

bought  of  a  person  named,  or  of  a  picture 
which  he  owns,  painted  by  a  certain  arti.«t. 
would  be  a  designation  of  the  thing.  A  leg 
acy  "to  the  eldest  son"  of  A.  would  be  a 
designation  of  the  person.  See  1  Rop.  Leg. 
c2. 

DESLINDE.  In  Spanish  law.  The  act  of 
determiulug  and  indicating  the  boundaries 
of  an  estate,  county,  or  provlnco. 

DE8MEM0RIA008.  In  Spanish  law.  Per- 

sons  without  memory.    White,  Now  BOOO^ 

Ub.  1,  tit.  2.  c.  1,  §  4. 

DE8PACHEUR8.  The  name  given,  in 
oome  countries,  to  persons  appolntsd  to  m6> 
tie  cases  of  avarage.  Ord.  Httnh.  tit  21.  art 

10. 

DESPERATE.  Of  which  there  is  no  hope. 
This  term  is  used  frequently  in  *naMng 

an  inventory  of  a  decedent's  effects,  when  a 
debt  is  considered  so  bad  that  there  is  no 
hope  nf  recovering  it.  It  is  th.  n  <  alled  a 
desperate  debt,  and,  if  it  be  so  returned,  it 
will  be  prima  foofo  considered  as  desperate. 
See  Toller,  Rx'rs.  248:  2  Williams.  Ex'rs, 
G44;  1  Chit.  Prac.  ."iSO:  11  Wend.  (N.  Y.)  36L 

DESPiTUS.  A  contemptible  person.  Fleta. 

lib.  4,  c.  5.  S  4. 

DE8PONSATION.    The  act  of  betrothing 
persona  to  each  other. 

0E8P080RI0.   In  Spanish  taw.  Bspons- 

als;  mutual  promises  of  future  marrlaga. 
White,  New  Recop.  bk.  1.  tit.  6.  c.  1.  §  1. 

DESPOT.  This  word.  In  iU  original  and 
most  simple  acceptation,  slgnlflea  "nmsler 
and  supreme  lord."  It  is  synonsrmons  with 
''monardi:"  but  taken  In  bad  part  as  It  Is 
usually  employed,  it  signifies  a  "tyrant."  In 
some  states,  "despot"  is  the  title  given  to 
the  soyereign,  aa  king  ii  glvon  In  otiiora. 
Bnc  Load. 

DESPOTISM.  That  abuse  of  govenUDoai 
where  the  sovereign  power  is  not  dlTldsd, 
but  united  In  the  hands  of  a  slngla  aun. 
whatever  may  bo  hla  oOelal  titia.   It  la 
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not,  properly,  a  form  of  government.  Ruth- 
erf  ortb,  Inst  bk*  1«  6.  90^  i  1. 

OE8RENABLE.  Unraasonable.  Britt.  c 

DESTINATION.  Tbe tiiteiid«d  ftpplicBtlon 

of  a  thing. 

Fy>r  example,  when  a  testator  gives  to  a 
hospital  a  sum  of  money  to  be  applied  in 
erecting  buildings,  he  is  said  to  give  a  desti- 
nation to  the  IcKiK-y.  Mill  stones  taken  out 
of  a  mill  to  be  picked,  and  to  be  returned, 
hare  a  destination,  and  are  considered  real 
estate,  altliough  detached  from  the  freehold. 
Heirlooms,  although  personal  chattels,  arc. 
by  their  (h^stination,  coiisidt'iod  real  t'stafe; 
and  money  agreed  or  directed  to  be  laid  out 
In  lend  Is  treated  as  real  property.  Neir« 
land,  Cent.  c.  3:  3  Whoat.  (U.  S.)  577;  t 
Bell.  Comm.  2;  Ersk.  lust.  2.  2.  14;  Fonbl. 
Eq.  bk.  1.  c  6,  i  9.  See  ''Basement;"  "Fix- 
tures." 

—•In  Common  Law.  The  port  at  which  a 
ship  is  to  end  her  Toyage  Is  called  her  "port 

of  destination." 

The  place  for  ultimate  delivery  of  goods 
intrusted  for  carriage. 

DESTRUCTION.  A  term  used  In  old  Eng- 
lish law.  generally  In  connection  with  I 
•  wasto."  and  having,  according  to  some,  the 
same  meaning.  1  Reeve.  Hist.  Eng.  Law. 
385;  S  B1.  Ck>mm.  228.  Brttton.  however, 
makes  a  distinction  between  waste  of  woods 
and  destruction  of  houses.  Britt.  c.  66;  St 
Marih.  c.  17. 

DESUBITO.  To  weary  a  person  with  con- 
tinual barkings,  and  then  to  bite,  provided 
against  by  old  lawa 

DESUETUDE.  Disuse. 

OETACHIARE.  To  seize  or  take  into  cus- 
tody another's  goods  or  person. 

The  word  is  given  by  Cowell,  but  seems 
a  corruption  of  attachUtre. 

DETAINER.  Detention;  the  act  of  keep- 
ing a  person  against  bis  will,  or  of  with- 
holding the  possession  of  goods  or  oUier  per- 
sonal or  real  property  from  the  owner. 

"Detainer"  and  "detention"  are  pretty 
much  synon>mont;.  If  there  be  any  dislinc 
tion.  It  is  perhaps  that  detention  applies 
rather  to  the  act  considered  as  a  fact;  de- 
tainer to  the  act  considered  as  something 
done  by  some  ix-ison.  Detainer  is  nion-  fre- 
quently used  with  reference  to  real  estate 
than  in  application  to  personal  property. 

 In  Practice.  A  writ  or  inatrtmient.  is- 
sued or  made  by  a  competent  olflcer,  author- 
izing tlif  k'  i  pci  of  a  prison  tu  l\eep  in  his 
custody  a  person  therein  named.  A  detainer 
may  be  lodged  against  one  within  the  walls 
of  a  prison,  on  what  account  soever  he  is 
there.    Comyn,  Dig,  "Process"  ( i: )  (?,  B). 

DETENTION.  The  act  of  retaining  and 
preventing  the  removal  of  a  person  or  prop- 
erty.   See  "Detainer." 

DETERMINABLE.  Liable  to  come  to  an 
end  by  the  happening  of  a  contingency:  as, 


a  determinable  fee.  See  2  Bouv.  InsL  note 
1695. 

DETERMINABLE    FEE  (also   called  a 

"qualified"  or  "base"  fee).  One  which  has 
a  qualification  subjoined  to  it,  and  which 
must  be  determined  whenever  the  qualifi- 
cation annexed  to  it  is  at  an  end.  A  limitap 
tion  to  a  man  and  his  heirs  on  the  part  of 
his  father  affords  an  example  of  this  spe- 
cies of  estate.  Litt.  §  254;  Co.  Litt.  27a, 
220;  1  Preston,  Est.  449;  2  Bl.  Comm.  109; 
Cruise,  Dig.  tit.  1,  S  82;  2  Bouv.  Inst  note 
1695. 

DETERMINATE.  That  which  is  ascer- 
tained; what  Is  ])articularly  designated;  as. 
if  I  sell  you  my  horse  Napoleon,  the  article 
sold  Is  here  determined.  This  is  very  dif- 
ferent from  a  contract  by  which  I  would 
have  sold  you  a  horse,  without  a  particular 
designation  of  any  horse.  1  Bout.  Inst, 
notes  947.  950. 

DETERMINATION.  The  decision  of  a 
court  of  Justice. 

The  end.  the  conclusion,  of  a  right  or  au- 
thority; as,  the  determination  of  a  lease. 
Comyn,  Dig.  "Estates  by  Grant"  (G  10,  11, 
12). 

The  determination  of  an  authority  is  the 
end  of  the  authority  jiiven;  the  end  of  the 
return-day  of  a  writ  determines  the  author- 
ity of  the  sheriff:  the  death  of  the  principal 
determines  the  authority  of  a  mere  attorney. 

DETERMINE.  To  come  to  an  end.  To 
bring  to  an  end.  2  Bi.  Comm.  121;  1  Washb. 
Real  Prop.  880. 

DETEST ATIO  (Lat.)  In  the  civll  law.  A 
summoning  made,  or  notice  given.  In  the 
prsesnee  of  irltnesses,  denuntiatio  foda  cum 
tetMUme.  Dig.  SO.  16.  40. 

DETINET  (  Lat.  f/r/i/ic/r,  to  detain;  i}>  tiiirl. 
he  detains).  In  pleading.  An  action  of 
debt  is  said  to  he  in  the  detinet  when  it 
alleged  merely  that  the  defendant  with- 
holds or  unjustly  detains  from  the  plaintiff 
the  thing  or  amount  demanded,  as  distin- 
guished from  actions  in  the  cepit  where  a 
wrongful  taking  Is  alleged. 

DETINUE  (Lat.  detinem.—de.  and  tenere, — 

to  hold  from;  fo  withhold).  In  practice.  A 
form  of  action  which  lies  for  the  recovery, 
In  specie,  of  personal  chattels  from  one  who 
, acquired  possession  of  t^em  lawfully,  but 
retains  without  right,  together  with  dam- 
ages forfhe  detention.  H  PA.  Comm.  151. 
}  It  is  generally  laid  down  as  necessary  to 
the  maintenance  of  this  action  that  the  orig- 
inal taking  should  have  been  lawful,  thus 
distinguishing  It  from  replevin,  which  lies 
in  cage  the  original  taking  is  unlawful. 
Brooke.  Abr.  "Detinue,"  21.  36,  63.  It  is 
said,  however,  by  Chitty,  that  It  lies  In 
rases  of  tortious  taking,  except  as  a  dis* 
tress,  and  that  It  Is  thus  distinguished  from 
replevin,  which  lay  originally  only  where  a 
distress  was  made,  as  was  claimed,  wrong- 
fully. 1  Chit.  PI.  112,  113.  See  3  Shars- 
'  wood,  Bl.  Comm.  ir.2,  and  notes.  In  Bng- 
land  this  action  has  yielded  to  the  more 
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practical  and  less  technical  action  trover, 
but  is  much  used  in  the  slaveholding  states 
of  fh9  United  States  for  the  recovery  of 
slaves.  4  Munf.  (Va.)  72;  4  Ala.  221;  3 
Bibb  (Ky.)  610;  16  Overt  (Tenn.)  187;  10 
Ired.  (N.  C)  124.  | 

OETINUK  OF  GOODS  IN  FRANK  MAR- 
Hagtt.  An  olMolete  writ,  by  wbicb,  after  a 
diTOrca»  fha  vlfa  ml^t  obtain  fha  goods 
idilcb  wane  gtven  with  bar  in  marrtega. 

OETINUIT  (Lat  be  detained).  In  plead- 
ing. An  action  of  rfplevin  it?  said  to  be 
in  the  detinuit  when  the  plaintiff  acquires 
possession  of  the  property  claimed  by  mean.s 
Of  tbe  writ  Tbe  rigbt  to  retain  is,  of  course, 
snbfect  In  saeh  caaa  to  tbe  Judgmant  of  the 
court  upon  his  title  to  th«  propaitF  claimed. 
Buller.  N.  P  521. 

DETRACTARE  (Law  L&U  In  old  Eug 
Hab  law.  To  draw,  or  drag;  to  draw  along; 

to  draw  or  drap:  a  convict  to  the  gallows  or 
.stake.  J)rl rn<  lentur  rt  siisprndentur,  they 
shall  be  drawn  and  haiii;.  il  Fleta.  lib.  1,  C. 
37.  §  4.  Detractari  et  comburi,  to  be  drawn 
and  burned.  Id.  {  2. 

DETUNICARI.  To  discover  or  lay  open 
to  tba  world.  Matt  Waatniinatar»  1X40. 

OEUNX  (Lat  pi.  demem).  In  the  Roman 
law.  A  division  of  the  om,  containing  eleven 
unciae  or  duodecimal  parta;  ^e  proportion 
of  eleven-twelfths.    2  BL  Comm.  4M.  nota: 

Tayl.  Civ.  Law,  492. 

DEU8  80LU8  HAEREOEM  f  ACERE  PO- 
taat  tion  homo.   God  alone,  and  not  man. 

can  mako  an  hflr.  Co.  T.itt.  7b;  cited  5 
Barn.  &  C.  44U,  454;  Broom,  L«g.  Max.  (3d 
London  Bd.)  467. 

DEUTEROGAMY.  A  sacond  marriage. 

DEVADIATUE,  or  DIVADIATU8.  Am  of- 
fandar  witbout  aoretlaa  or  pladgaa.  OowalL 

DEVASTATION.  Wasteful  use  of  the 
property  of  a  deceased  person;  aa,  for  ex- 
travasant  funeral  or  other  nnnacaaaaiy  ox- 
panaea.  9  BL  Comm.  698. 

DEVASTAVERUNT  (Lat  pi.  of  tlcrnMta- 
vU).  They  have  wasted.  A  term  applied  in 
old  English  law  to  waste  by  ezecntora  and 

admiiilPtratorP,  and  to  the  process  issued  j 
against  them  therefor.    Cowell.    See  "De- ! 

nwUTit" 

DEVASTAVIT.  A  mismanagement  and 
waste  by  an  axaeutor,  administrator,  or  oth- 
er trustee,  of  the  estate  and  effects  trusted 
to  him  an  such,  by  whieb  a  lOSa  OCCUra.  I 

Devastavit  may  be: 

(1)  Bjr  direct  abnae,  aa  when  the  execu- 
tor, administrator,  or  trnFtfP  sells,  embez- 
zles, or  con  verts  to  liis  own  use  the  goods  i 
Intrusted  to  him  (Comyn,  Dig.  "Adminis- 
tration" [I  1J)»  releaaea  a  claim  due  to  the 
aatate  (S  Bae.  Abr.  700;  Hob.  299:  Gro.  Bliz. 
43;  7  Johns.  [N.  Y.l  401:  9  Mans.  352).  or 
surrenders  a  lease  below  its  value  (2  Johns. 
Cas.  [N.  Y.l  376;  3  P.  Wms.  330). 

(2)  By  maladminlatratlon,  aa  by  tba  pay- 


ment of  claims  which  were  not  due  nor  ow- 
ing, or  by  paying  others  out  of  the  order 
in  Wblch  they  ought  to  be  paid,  or  by  the 
payment  of  legacies  before  all  the  debts 
are  satisfied.  4  Serg.  &  R.  (Pa,)  394:  5 
Rawle  (Fa.)  2r,t>. 

(3)  By  neglect,  as  by  neglect  to  sell  the 
goods  at  a  fair  iirlee  wlfUn  a  reaaonable 
time,  or,  If  they  are  perishable  goods,  be- 
fore they  are  wasted;  or  a  neglect  to  collect 
a  doubtful  debt  which,  by  proper  exertion, 
might  have  been  collected.  Bac  Abr.  "Bx- 
ecntors"  (L). 

DEVENERUNT  (Lat.  dcreiiire,  to  come  to). 
A  writ  directed  to  the  Mag's  aaebeators 

when  any  of  the  king's  tenants  in  capita 
difs.  and  when  his  son  and  heir  dies  within 
a^'c.  and  in  the  king's  custody,  commanding 
the  escheat,  or  that  by  the  oaths  of  twelve 
good  and  lawful  men  they  shall  inquire  what 
lands  or  tenements  by  the  death  of  the  ten- 
ant have  come  to  the  king.  Dyer,  360; 
Termes  d«  la  Loj;  Kollw.  IMa;  Blount; 
Cowell. 

DEVEST  (Law  Fr.  tftfasfCsr,  dssosiUr;  Law  j 

Lat.  decestire). 

In  Old  English  Law.  To  take  away: 

to  deprive  of,  as  a  possession,  title,  or  es- 
tate; the  opposite  of  "invest."  Termes  de 
la  Ley;  Cowell.  Sometimes  written  "di- 
vest," but  "devest"  has  the  support  of  the 
best  authority.  Co.  Lltt.  15a.  15b:  Hale. 
Anal.  5  31!.    Sr..  "invrst.'" 

-—In  (Modern  Law.  To  take  or  draw 
away.  ''The  Whose  aatata  waa  daraaCod  aad 
drawn  out  of  the  feoffees."  4  Kent,  Comm. 
240.  "The  feoffment  made  by  the  feoffees 
devested  all  the  estatea"  Id. 

To  atrip  or  deprlTo.  "The  atatuta  daveat- 
ad  fha  taoffeaa  of  all  «ha  aatatab**  Id.  m 
See  "Vast" 

DEVIATION. 

In  Inauranca.  Varying  from  tbe  risks 
inanred  agalnat.  aa  deacrlbed  In  the  policy. 

without  necessjlty  or  Just  cause,  after  the 
risk  has  begun.    1  Phil.  Ins.  §  977  et  seq. 

 in  Contracts.    A  change  made  In  the 

progress  of  a  work  from  the  original  plaa 
agreed  on. 

DEVISAVIT  VEL  NON.  In  practice.  The 
name  of  an  is.sue  sent  out  of  a  court  nf 
chancery,  or  one  which  exerciaea  chancery  I 
luriadictlon,  to  a  court  of  law.  to  tiy  tbe  | 
validity  of  a  paper  asserted  and  denied  to  ' 
be  a  will,  to  ascertain  whether  or  not  the  | 
toatator  did  devise,  or  whether  or  not  that  j 
paper  was  his  wilL  7  Brown.  ParL  Caa.  4S7;  i 
2  Atk.  424;  5  Pa.  St.  21.  J 

DEVISE.  A  gift  of  real  property  by  a  per-  ] 
son's  last  will  and  toatamant 

The  term  "devise,"  properly  and  technical 
ly,  applies  only  to  real  estate.  The  object  o( 
the  devise  must,  therefore,  he  that  kind  of 
property.  I  Hill,  Abr.  c.  36.  notes  62-74. 
But  it  is  also  sometimes  Improperly  applied 
to  a  IjcqucKt  or  lega<  y.  Sec  2  Dr.T.  Inst, 
note  2095  et  seq.;  4  Kent,  Comm.  489;  8 
Vlner.  Abr.  41;  Ooinyn.  Dig.  "Balataa  by  Da* 
Tlaa." 
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DEVISEE.  A  person  to  whom  a  derlse 
has  been  mtudn. 

DEVISOR.  A  testator;  one  who  doTlses 

real  estate. 

DEVOIR.  Duty.  It  la  used  in  the  statute 
of  2  Rich.  II.  c.  3.  In  the  sense  of  '*daties" 
or  "cuatoma." 

DEVOLUTION.  In  ecclesiastical  law. 
Thi  transfer,  by  forfeiture,  of  a  right  and 
|)<)\A<T  whii  Ii  a  person  hn^  to  another,  on 
account  of  some  act  or  negligence  of  the 
person  who  Is  vested  with  such  right  or 
power;  for  example,  when  a  person  has  the 
right  of  presentation,  and  he  doe.s  not  pre- 
sent within  the  time  prescribed,  the  right 
devolves  on  his  next  immediate  superior. 
AyllfTe.  Par.  831. 

Jn  the  law  of  decedents'  fsfates.  it  com- 
prehenda  the  processes  whereby  title  is 
transmitted  on  the  deaUi  of  the  owner  ot 
property. 

DEVOLVE.  "To  devolve  means  to  pass 
from  a  person  dying  to  a  person  living."  1 
Mylne  «  K.  648. 

DEVVER  (i^w  Fr.)  TO  die.  Deofa.  died. 

Y.  B.  I.  1  Edw.  II.  11. 

DEXTANS  (Lat.)  In  Roman  law.  A  di- 
vision of  the  as,  consisting  of  ten  unciae; 
ten-twelfths,  or  five-sixths.  2  Bl.  Comm. 
462,  notc(m):  Tayl.  Civ.  Law.  492. 

Dl.  ET  FL  (Law  Lat.)  In  old  writs.  An 
abbreviation  of  flilcvlo  ct  fideli,  tO  hlS  be- 
loved and  faithful.    Reg.  Grig.  17. 

Dl  COLONNA.  In  maritime  law.  A  con- 
tract  between  the  owner  of  a  ship,  the  cap- 
tain, and  the  mariners,  that  the  voyage  shall 
be  for  the  benefit  of  all.  The  term  is  used 
in  the  Italian  law.  Targa,  CC.  86,  87;  Bmer 
ig.  Mar.  Loans,  §  5. 

DIARIUM.   Daily  food,  or  as  much  as  will 

siifBce  for  the  day.    Du  Cange. 

OIATIM.  In  old  records.  Daily;  every 
day;  from  day  to  day.  Spelman. 

DICA.  In  old  Bnglish  law.  A  tally  for 
acconntSi  hy  number  of  cuts  itaiUeeay, 
marks  or  notcbea  OowelL  See  "TUlia:" 
•Tally.- 

DICAST.  An  officer  in  ancient  OreSOe  an- 
sweriiik^  nearly  to  our  juryman. 

DICTATOR.  In  Roman  law.  A  magis- 
trate at  Rome  Invested  wlfli  absolute  power. 

His  authority  over  the  lives  and  fortunes  of 
the  citizens  was  without  hounds.  His  office 
continued  but  for  six  montha  Hist,  de  la 
Jur.  Dig.  1.  2.  IS.  1.  1.  1. 

DICTUM.  An  opinion  expressed  by  a 
court,  but  which,  not  being  necessarily  in- 
volved in  the  ca.se.  laclts  the  force  of  an 
adjudication.   Usually  given  obiter  dictum. 

It  frequently  taaivens  that,  in  assigning 
its  opinion  upon  a  question  before  it,  the 
court  discusses  collateral  questions,  and  ex- 
presses a  decided  opinion  upon  them.  Such 


opinions,  however,  are  frequently  given  with- 
out much  reflection,  or  without  previous  ar- 
gument at  the  bar;  and  as,  moreover,  they 
do  not  enter  into  the  adjudication  of  the 
point  before  it.  they  have  only  ttiat  author- 
ity which  may  l>e  accorded  to  the  opinion, 
more  or  less  deliberate,  of  the  individual 
judge  who  announces  it.  It  may  be  observed 
tliat  in  rei  out  times,  particularly  In  those 
Jurisdlctionti  where  appeals  are  largely  fa- 
vored, the  ancient  practice  of  courts  in  this 
resi)e(  t  is  much  modified.  Formerly,  judges 
aimed  to  conllne  their  opinion  to  the  pre- 
cise point  involved,  and  were  glad  to  make 
that  point  as  narrow  as  it  might  justly  be. 
Where  appeals  are  frequent,  however,  a 
strong  tendency  may  be  seen  to  fortify  the 
judgment  given  with  every  principle  tliat 
(an  be  invoked  in  its  behalf, — those  that  arc 
merely  collateral,  as  well  aa  those  that  are 
necessarily  Involved.  In  some  courts  of  last 
resort,  also,  when  there  are  many  Judges, 
it  is  not  unfrequently  the  case  that,  while 
the  court  L*ome  to  one  and  the  same  conclu- 
sion, the  different  judges  may  be  led  to  that 
conclusion  by  different  views  of  the  taw,  so 
that  if  hecoiiK  s  ilifTicult  to  determine  what 
is  to  be  regarded  as  the  principle  upon  which 
the  case  was  decided,  and  what  shall  he 
deemed  mere  dicta.  According  to  the  more 
rigid  rule,  an  expression  of  opinion,  how- 
ever deliberate,  upon  a  question,  however 
fully  argued,  if  not  essential  to  the  disposi- 
tion that  was  made  of  the  case,  may  be  re- 
garded as  a  dictum;  but  it  is.  on  the  other 
hand,  said  that  it  is  difficult  to  see  why.  in 
a  philosophical  point  of  view,  the  opinion 
of  the  court  is  not  as  persuasive  ou  all  the 
points  which  were  so  involved  in  the  cause 
that  it  was  the  duty  of  counsel  to  argue 
them,  and  which  were  deliberately  passed 
over  by  the  lourt.  as  if  tlu'  decision  had 
hung  upon  but  one  point.  1  .\l)b.  N.  Y.  Dig. 
pref.  iv.  Consult  17  Serg.  6  R.  (Pa.)  292: 
1  Phiilim.  Kcc.  Law,  406;  1  Eng.  Ecc.  129: 
Ram.  .ludgm.  c.  5.  p.  SG:  Willes,  cm-.  1  H. 
Bl.  :..'?  f..-?;  2  nos.  &  p.  37.^.:  7  Pa.  St.  2S7:  3 
Barn.  &  Aid.  341;  2  Bing.  90.  The  doctrine 
of  the  courts  of  France  on  this  subject  is 
stated  in  11  Toulller.  Dr.  Civ.  177.  note  133. 
As  to  weight  given  to  dirlo  in  formcM-  deci- 
sions, see  c,  Wheat.  (U.  S.)  399:  4  Heisk. 
(Tenn.)  41!». 

 In  French  Law.  The  report  of  a  judg- 
ment made  by  one  of  the  judges  who  has 
given  it.  Poth.  Proc.  Civ.  pi.  1,  c.  5.  art.  2. 

DICTUM  DE  KENILWORTH.  The  edict 
or  declaration  of  Kenilworth.  An  edict  or 
award  between  King  Henry  III.  and  all  the 
barons  and  others  who  had  been  in  arms 
against  him;  and  so  called  because  it  was 
made  at  Konilworth  Castle,  in  Warwick- 
shire, in  the  fifty-first  year  of  his  reign, 
containing  a  composition  of  five  years'  rent 
for  the  lands  and  estates  of  those  who  bad 
forfeitmi  them  in  that  rebellion.  Blount;  2 
Reeve.  Hist  En)?.  Law,  68;  Hale.  Hist.  Com. 
Law.  10.  and  note. 

DIEI  DICTIO  (Lat.)  In  the  Roman  law. 
The  notice  given  by  a  magistrate  that  he 
intended  to  Impeach  a  certain  citisen.  whom 
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he  mentioned  by  name,  of  a  certain  rrime, 
before  the  people,  on  a  certain  day.  Hali- 
fax, Aaal.  Vk.  8.  e.  18.  No.  40. 

DIEM  CLAUSIT  EXTREMUM  (Lat.  he 
closed  his  last  day, — died).  A  writ  which 
lay  on  the  death  of  a  tenant  in  oapite,  to 
aioertahi  the  lands  of  which  he  died  telsed, 

and  reclaim  them  into  the  kiiip:'s  hands.  It 
was  directed  to  the  king's  escheators.  Fitzh. 
Nat.  Brev.  861  (K);  8  Reeve.  Hiat  Bng. 
Lav/.  327. 

A  writ  of  the  same  name,  issuing  out  of 
the  excheqaer  after  the  death  of  a  debtor  of 

the  king,  to  levy  the  doht  of  the  lands  or 
goods  of  his  heir.  e.\ocutor.  or  administrator. 
Termes  de  la  Ley.  This  writ  is  still  tn  force 
In  Ensland.  4  Staph.  Comm.  47. 

DIES  fT.at.)  A  day;  days;  days  for  ap- 
pearance in  court;  provisions  or  mainte- 
nance for  a  day.  The  king's  rents  were  an- 
ciently reserved  by  so  many  days'  provl* 

sions.    Spolman;  Cowcll;  Blount. 

DIE8  A  QUO  (Lat)  In  civil  Uw.  The 
day  from  which  a  transaction  begins,  the 

conclusion  beinc  the  dirs  ad  qvetu.  Calv. 
Lex.:  1  Kanfm.  Markeld.  CMv.  T>aw,  168. 

DIES  AM0RI8  (Lat)  A  day  of  favor.  If 
obtained  after  a  default  by  the  defendant  It 

amounted  to  a  waiver  of  the  default.  Co. 
Litt.  13r,a;  2  Reeve.  Hist.  Eng.  Law,  60. 

DIES  CEDIT.  The  day  begins;  dies  tcnit, 
the  day  has  come.    Two  expressions  In 

Roman  law  which  signify  the  vesting  or 
fixing  of  an  interest,  and  the  interest  be- 
coming a  present  one.   Sandan,  Jnst.  Inst 

(T.th  Kd.)  225.  232. 

DIES  COMMUNES  IN  BANCO  (I^t.) 
Regular  days  for  appearance  in  court;  called, 
also,  "common  retom  days."  8  Reev«,  Hist 
E<ng.  Law,  57. 

DIES  DATUS  (Lat.  a  day  given).  A  day 
or  time  given  to  a  defendant  in  a  siiit.  which 
Is  in  fact  a  continuance  of  the  cause.  It 
is  so  called  when  given  before  a  declaration. 
When  it  Is  allowed  afterwards.  It  assumes 
the  name  of  "Imparlance"  {g.  v.) 

Dies  datut  in  banco,  a  day  in  bank.  Co. 
Litt.  135.  Diea  6atu»  partibut,  a  continu- 
ance: <ii<  s  r/o/<  V  i.rrrc  partium,  a  diy  i^yen 
on  prayer  of  the  parties. 

DIES  DOMINICUS  NON  EST  JURIDI- 
cu8.  Sunday  in  not  a  liay  in  law.  Co.  Litt. 
135a;  2  Saund.  291;  Broom,  Leg.  Max.  (3d 
London  Ed.)  21;  Finch.  Law,  7;  Noy.  Max. 
8;  Plowd.  865:  8  Dowl.  ft  L.  888;  18  Ibsa. 
887.  See '"Sunday." 

DIES  EXCRESCEN8.  In  old  English  law. 
The  added  or  increasing  day  in  leap  year. 
Braetoo.  fols.  869,  859b. 

DIBS  FASTI  (liat)  In  Roman  law.  Days 

on  which  ronrts  might  he  held,  and  judi- 
cial and  other  business  legally  transacted. 
OalT.  Lex.;  Anthmi,  Bom.  Ant;  8  BL  Oomm. 
484. 


DIES  FERIATI  (Lat)    III  the  dTll  lav. 

llolidaye.    Dig.  2.  12.  2.  9. 

DIES  QRATIAE  (Lat)    In  old  BogUih 
law.  Days  of  grace.  Go.  Litt  184b. 

DIES  INCEPTUS  PRO  COMPLETO  HAB- 

•tur.  A  day  begun  la  IMId  mm  oompMa 

DIES  INCERTUS  PRO  CONDITIONE 
habetur.  A  day  uncertain  is  held  aa  a  con- 
dition.   Bell,  Diet.  "Computation  of  Time  ' 

DIES  INTERCISI.  In  Roman  law.  Di 
vided  days;  dasrs  on  which  the  courts  were 

open  for  a  part  of  the  day.  CSalv.  Lsx.;  I 

Mackeld.  Civ.  Law.  p.  24.  §  35.  note. 

DIES  LEGITIMUS.  In  the  civil  and  old 
English  law.  A  lawful  or  law  day ;  a  term 
day;  a  day  of  appearance.    Halifax,  AnsL 

bk.  3.  c.  9.  5  6;  Hracton.  fols.  334b.  3r,l> 

DIES  MARCH  I AE.  In  old  BngUab  law. 
The  day  of  meeting  of  Bngllsb  and  Scotch. 

which  was  annually  held  on  the  marches  or 
borders  to  adjust  their  differences  and  pre- 
aenre  peace.  CoweU;  TOmllm. 

DIES  NEFASTi    (Lat)   IB  Ronan  law. 

Days  on  which  it  was  unlawful  to  transart 
judicial  affairs,  and  on  which  the  couria 
were  closed.  Anthon,  Rom.  Ant;  CslT.  Lsi>; 
1  Kaufm.  Mackeld.  Civ.  Lmw,  24. 

DIES  NON  (Lat.)  An  abbroviatlon  of  the 
phrase  dies  nonjuridicus,  universally  used 
to  denote  nonjudicial  dasrs.  Days  duriag 
which  courts  do  not  transact  any  business, 
as,  Sunday,  or  the  legal  holidays.  3  Chit 
Gen.  Prac  104;  W.  Jonetk  166. 

DIES  NONJURIDICUS  (Lat)  Noafutt- 
cial  days.  See  "Diea  Non." 

DIES  PACIS  (Lat.  day  of  peace).  The 
year  was  formerly  divided  into  the  days  of 
the  peace  of  the  church,  and  the  days  of  the 
peace  of  the  king,  including  In  the  two  dlrlr 
Hiona  all  the  days  €€  fhe  year.  Crabby 
Eng.  Law,  86. 

DIES  SOLARIS.  In  old  English  law.  A 
solar  day,  as  distinguished  from  what  was 
called  **d{es  JvnaritT  (a  lunar  day),  both 
composing  an  artifldal  day.   Braoloa,  foL 

264.    See  "Day." 

DIES  80LIS.  In  the  civil  and  old  £nglltfh 
law.  Sttiidsy,  lltwally;  the  day  of  tha  ana. 
So  called  In  Code.  8.  18.  7. 

DIES  UTILES  (Lat.  useful  or  available 
days).  Days  in  which  an  heir  might  apply 
to  the  judge  for  an  Inheritance. 
Inst;  Caly.  Lex.;  Du  Gaage. 


DIET,  or  DYET.  In  Scotch  practice, 
sitting  of  a  court   3  How.  St  Tr.  654. 

An  appearance  day.  Bell,  Diet 

A  day  fixed  for  the  trial  of  a  criminal 

cause.    2  Alison,  Prac.  343;  2  Brown.  240. 

A  criminal  cause  as  prepared  for  trial.  1 
Brown,  268;  2  Brown,  14L 
diet"  Arkley.  481. 
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DICTA  (Lftt)   A  dair'B  JonrneT;  a  day*! 

work;  a  day's  expcriscp.  A  reasonable  day's 
Journey  is  said  to  be  twenty  miles,  by  an  old 
iomputation.  Coweii:  Spelmaii;  Braeton. 
2SSb;  t  BL  Comm.  21». 

DIETS  OF  COMPEARANCE.  In  S(  ot.  h 
lav.  The  days  allowed  In  which  to  appear 
after  citation. 

DIEU  SON  ACTE  (Law  Pr.)  In  old  law. 
Ood,  his  art:  God's  act.  An  ownt  beyond 
knnan  foresight  or  control.    Termes  de  la 

ur. 

DIFPACERE,  or  DISFACBRB  (Law  Lat; 

old  Fr.  deffacer).  In  old  European  law. 
To  disfigure  or  deface;  to  mutilate;  to  de- 
stroy. Spelnaa;  LL.  Longobard,  libk  1,  tit 
35.  1.  68. 

Diffactio.  a  mutilating  or  maiming.  Whl- 


In  EttgUsh  law.   TtOeit  ot 


DIFFICILE  EST  UT  UNUS  HOMO  VI- 

AMrum  MMtineat.  It  ia  dU&oult  that 
iiioald  mitaln  tha  placa  of  two. 
4  Ooko,  118. 

DIFFORCIARE.  in  old  English  law.  To 
deny,  or  keep  from  one.  Diffvrdare  rectum, 
to  doay  jQirtlce  to  any  one,  aftor  baying 

been  required  to  do  it.  Matt.  Par.  A.  D. 
1164.    Perhaps  the  numv  with  deforciare. 

DIGAMA,  or  DIGAMY.  Second  marriage; 
aiarrlage  to  a  aecond  wife  after  the  death 
of  the  flrst,  as  "bigamy,"  in  law,  is  having 
two  wives  at  once.  Originally,  a  man  who 
married  a  widow,  or  married  again  after 
the  death  of  his  wife,  was  said  to  be  guilty 
of  btgamy.  Co.  Litt  i9bt  note. 

DiQE8T.  A  compilation  arranged  in  an 
orderly  manner. 

The  name  is  given  to  a  great  variety  of 
topical  eompilations.  abrldgmenta,  and  ana> 

lytlcal  indices  of  reports,  statutes,  etc.  When 
reference  is  made  to  "Digest."  the  Pandects 
of  Justinian  are  intended,  they  being  the 
aothorltative  compilation  of  the  civil  law. 
As  to  this  Digest  ftnd  the  mode  of  citing 
it.  src  "Pandects."  Other  digpsts  are  re- 
ferred to  by  their  distinctive  names.  For 
sooM  account  of  digests  of  the  civil  and  can- 
on law.  and  those  of  Indian  law,  see  '*Ciir[I 
Iaw."  "Code,  "  and  "  Canon  Law." 

Th*^'  digests  of  English  and  American  law 
are  for  the  most  part  deemed  not  authori- 
ties, but  simply  manuals  of  reference,  by 
'whlrh  th'  reader  may  find  his  way  to  the 
original  caws  which  are  authorities.  1  Bur- 
rawa,  3»;4:  2  Wlls.  l.  2.  Some  of  them,  how- 
ever, which  have  been  the  careful  work  of 
scholarly  lawyers,  possess  an  Independent 
value  as  original  rcpositorien  of  the  law. 
Bacon's  Abridgment  which  has  long  been 
deservedly  popQlar  In  this  country,  and 
romyn'R  Digeit,  alto  Often  cited,  are  exam- 
pies  of  these. 

DIGNITARY.  In  ecciesiasUcal  law.  An 
f  < « lesiaMic  who  holds  a  dignity  or  benefice 
which  gives  hlra  some  pre-eminence  over 
mere  priests  and  canons,  such  as  a  bishop. 
arriiMsliopi.  prtfisndary.  etc.  Swift;  Bums. 


DIGNITIES. 

honor. 

They  are  considered  as  inoorporeal  liwe- 
dltaments.  The  genius  of  our  government 
forbids  their  admission  Into  the  republic 

DIJUDICATION.  Judicial  dlattnctton. 

DILACION.   In  Spanish  law.   The  time 

granted  by  law  or  Ity  the  Judge  to  parties 
litigant  for  the  purpose  of  answering  a  de- 
mand, or  proving  some  dlq»uted  fisct 

DILAPIDATION.  A  species  of  ecclesias- 
tical waste  which  occurs  whenever  the  In- 
cumbent suffers  any  edifices  of  his  ecclesias- 
tical living  to  go  to  ruin  or  decay.  It  Is 
either  voluntary,  by  pulling  down,  or  per- 
missive, by  suffering  the  chur«  h.  parsonage 
houses,  and  other  buildings  thereunto  be- 
longing, to  decay.  And  the  remedy  for  ei- 
ther Hes  either  in  the  spiritual  court  where 
the  canon  law  prevails,  or  In  the  courts  of 
common  law.  It  is  also  held  to  be  good 
cause  of  deprivation  if  the  bishop,  parson,  or 
other  ecclesiastical  person  dilapidates  build- 
ings or  cuts  down  timber  growing  on  the 
p.'it  I  i  mniiy  of  the  church,  unless  for  neces- 
sary repairs;  and  that  a  writ  of  prohibition 
will  also  lie  against  him  in  the  common4aw 
courts.  S  BL  Comm.  91. 

DILATIONES  IN  LEGE  SUNT  ODIOSAE. 
Delays  in  law  are  odious.   Branch,  Princ. 

DILATORY  DEFENSE.  In  chancery  prac- 
tice. One  tlio  ol)je<t  of  which  Is  to  dis- 
miss, suspend,  or  obstruct  the  suit,  without 
touching  the  merits,  until  the  impediment 
or  obstacle  Indsted  on  Shall  be  removed.  See 
Defense." 

DILATORY  PLEA.  One  which  goes  to 
defeat  the  particular  action  brought,  merely, 
and  which  does  not  answer  as  to  the  general 
riflfht  of  the  plaintllL 

DILIGENCE.   In  Scotch  law.  Process: 

execution. 

 Diligence   against   the    Heritage.  .\ 

writ  of  execution  by  which  the  creditor  pro- 
ceeds against  the  real  estate  of  the  debtor. 

——Diligence  Incident.  A  writ  or  process 
for  citing  witnesses  an  l  examining  havers. 
It  is  equivalent  to  the  English  subpoena  for 
witnesses,  and  rule  or  order  for  examination 
of  parties  and  for  interrogatories. 

 Diligence  to  Examine  Havers.   A  pro- 

ces.s  to  oi)tain  testimony,  equivalent' to  a  bill 
of  di.H(  overy  in  chancery,  or  a  rule  to  compel 
oral  examination  and  a  subpoena  dtfce*  fecum 
at  common  law. 

 Diligence  against  the  Person.    A  writ 

of  execution,  by  which  the  creditor  proceeds 
against  the  person  of  the  debtor;  equivalent 
to  the  Bnglii^h  ra.  to. 

Second  Diligence.  Second  letters  is- 
sued where  the  first  have  been  disregarded. 
A  similar  result  is  pro-lur. -  i  in  Kn^'^sli  prac- 
tice by  the  attachment  for  contempt. 

——Summary  Diligence.  Diligence  issued 
I  in  a  summary  manner,  like  an  execution  of  a 
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wamuit  of  attorney.  coffHOVit  oeMoiMM,  and 
the  like,  in  Bnglisb  practioe. 
—Diligence  againet  WItneeeee.  Process 

to  compel  thp  attendance  of  wttncsses:  equiv- 
alent to  the  English  subpoena.  See  Pater 
eon,  Gomp. 

DILIQIATUS  (Law  Lat  from  di,  away. 

and  ligius,  or  lifriatits.  under  the  protection 
of  the  law),  in  old  English  law.  Cast  out 
of  the  law's  protection,  eject  us  e  pntroiutio 
legi*;  outlawed:  an  outlaw.  Spelman;  LL. 
Hen.  I.  e.  46. 

DILLIGROUT.  Pottage  formerly  made 
for  tbe  kins's  table  on  the  coronation  day. 

There  was  a  tenure  !n  serjeantry.  by  which 
lands  were  held  of  the  king  by  tbe  service 
of  Hnding  thia  pottage  at  that  aoletnnity.  S9 

Hen.  III. 

DIMID1ETA8.  The  molety  or  half  of  a 

thing. 

DIIMINUTIO.  In  the  civil  law.  Dimiou- 
tlon;  a  taking  away;  loss  or  deprivation. 
iMmifMUio  capUUt  loss  of  status  or  condition. 
See  *<Cap!tl8  IMmlnntlo." 

DIMINUTION  OF  THE  RECORD.  In 
practice.  Incompleteness  of  the  record  of  a 
case  sent  up  from  an  inferior  to  a  mperior 

court. 

DIM  181.  In  old  conveyantlnp;.  I  have  de- 
mited. Dimisi.  conceasi,  rt  <ul  firmam  tra- 
diUU,  have  demised,  granted,  and  to  farm 
let  The  utual  worda  of  operation  in  a  lease. 
2  Dl.  Comm.  S17,  318.  Sometlmea  written 
demiai. 

DIMI81T.  in  old  conveyancing.  He  has 
demised.  See  "Dlmisl." 

DIMIStORIAE  LITTERAE.    In  the  civil 

law.  Letters  diniissnry  or  dismissory.  rom- 
monly  called  "apostles"  (quae  vulgo  apottoli 
divuntur).  Dig.  60. 16. 106.  See  "Apostxdi;" 
"▲posUes." 

DINARCHY.  A  gOTemment  by  two  per- 
sons. 

DINERO. 

 In  Spanish  Law.   Money.   Dinao  con- ' 

tado,  money  counted.*  White,  New  Reoop.  bk.  I 
2,  Ut.  13,  c.  1.  I  1. 

— ~ln  Roman  Law.  A  civil  division  of 
the  Roman  empire,  embracing  several  prov* 
Inces.  Calv.  Lml 

DIOCESAN  COURTS.  Ercloslastiral  oourtR 
taking  cognizance  of  all  matters  arising 
within  the  diocese  of  each  bishop.  They 
consist  ot  the  consistorial  court,  and  the 
courts  of  archdeacons,  exercfsfng  general  or 
limited  jiirisdictlons.  according  to  the  terms 
of  their  patents,  or  to  local  custom,  or  to 
the  authority  of  recent  legislation.  Phlllim. 
Bcc.  Law,  1202. 

DIOCESE.  The  territorial  extent  of  a 
bishop's  Jurisdiction;  the  circuit  of  every 
Mshop's  jurtsdictlon.  Go.  Utt  64;  1  Bl. 
Comm.  Ill;  2  Bum,  Bcc.  Law,  168. 


DIPLOMA.  An  instrument  of  Witting,  ex- 
ecuted by  a  corporation  or  sooietyi  certify- 
ing that  a  certain  penNm  fbereia  aaaed  U 
entitled  to  a  certain  difltlnctlQn  thereia  mea- 

tioned. 

It  is  usually  granted  hj  learned  iastitu 

tinns  to  their  members,  or  to  persons  who 
have  studied  in  them. 

This  word,  which  is  also  written  "duplo 
ma,"  in  the  civil  law  signifies  letters  issoed 
by  a  prince.  They  are  so  called.  It  is  tap- 

posfMl.  n  fliiplicatis  tabelUs.  to  which  Ovid  i?; 
thought  to  allude  (1  Amor.  12.  2.  27)  when 
he  saya,  Tunc  ego  vos  dupHces  rebus  pro  no 
mine  sensi  (Sueton.  in  Augustum,  c.  26/. 
Seals  also  were  called  "diplomata."  Vicat. 

DIPLOMATICS.  The  art  of  judging  ot 
ancient  charters,  public  documents,  or  diplo- 
mas, and  discriminating  the  true  from  the 
false.   Enc.  Lond. 

DIPSOMANIA.    In  medical  jurisprudence. 
A  disease  produced  by  drunkenne.s.s,  and.  iii 
deed,  other  causes,  which  overmasters  the 
will  of  Its  victim,  and  irresistibly  imp^ 

him  to  drink  to  intoxication.  1  BIsh.  Crim. 
Law,  §  304.  How  far  the  law  will  hold  a 
party  responsible  for  acts  committed  while 
the  mind  is  overwhelmed  by  the  effects  0( 
liquor  so  taken  is  an  open  question. 

DIPTYCH  A.  Diptychs;  tablets  of  wood, 
metal,  or  other  substance,  used  among  tbe 
Romans  for  the  purpose  of  writing,  and 
folded  like  a  book  of  two  leaves.  The  dip- 
tychs of  antinnity  were  especially  employed 
for  public  registers.  They  were  used  in  tbe 
Greek,  and  afterwards  in  the  Roman.  churA. 
as  register??  of  the  names  Of  those  for  whom 
supplication  was  to  be  made,  and  are  ranke*! 
among  the  earliest  monastic  records.  Hub- 
back.  Ev.  Success.  567;  Bnc  Am.  See  Calv. 
Lex.:  Brissonlua 

DIRECT.  Straightforward;  immediate:  not 
collateral.  The  direct  line  of  descent  is 
formed  by  a  series  of  relationships  between 
persons  who  descend  soceeeslvely  ow  from 

the  other. 

Evidence  is  termed  "direct"  which  ap- 
plies immediately  to  the  fUOt  tO  be  proved, 
without  any  intervening  process,  as  dlstin* 
guished  from  "circumstantial."  which  ap- 
plies iniuii  illately  to  collateral  facts  sin>^ 
posed  to  have  a  connection,  near  or  remote, 
with  the  fact  In  oontrdveray. 

The  examination  in  chief  of  a  witneos  Is 

called  the  "direct  examination." 

Interrogatories  propounded  to  a  deponent 
by  the  party  by  whom  the  depoeition  is 
taken  are  called  "dlyect  Interrogatories.** 

OIRECT  LINE.  In  the  law  of  descent. 
Direct  lineal  succession. 

DIRECT  TAX.  See  rTax.** 

DIRECTION.  The  order  and  govammeBt 

of  an  institution;  the  persons  who  compos*? 
the  l)i)ar(l  of  directors  are  jointly  called  th*" 
"direction."  Direction,  in  another  sense,  is 
nearly  synonymous  with  instruction  (q.  r.) 

<— -In  Praetlce.  Tliat  part  ot  a  Mil  la 
chancery  which  ooatalaa  the  addreaa  of  the 
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bill  to  the  court.  This  must,  of  course,  con- 
tain the  appropriate  and  technical  deacrip* 
Uon  of  the  court.   Seo  "Bill." 

DIRECTORS.  Persons  appointed  or  elect- 
ed according  to  law.  authorized  to  manage 
and  direct  the  aflaira  of  a  corporation  or 
emipaAy.  Tha  wbole  of  tba  direetors  col> 
Icdlvaly  furm  tha  board  of  dlreetora. 

DIRECTORY  TRUST.  On.-  wlu  rc,  by  the 
tarma  of  the  trust,  the  trust  fund  is  directed 
to  be  veoted  In  a  parttcnlar  maniior  vnttl 

tho  pi  riod  arrives  when  the  trust  la  tO  be 

teruiiualt  tl.    IM  Yorg.  (Tenn.»  272. 

DIRIBITORE8.  In  Roman  law.  Officers 
vbo  dloliibatad  ballota  to  the  people,  to  be 
oaed  Ib  vottnc  TftjrL  dr.  Law.  192. 

Dl  RIM  ANT  IMPEDIMENTS.  Those  bars 
whicb  aaaul  a  conaummated  marriage. 

DISABILITY.  The  want  of  legal  capacity. 

"Disability  Implies  want  of  power,  not 
viat  of  inclination.  It  refers  to  incapacity, 
aad  not  to  diaindlnation."  32  Barb.  (N.  T.) 
47S. 

Disabilities  were  anciently  daaallled  as 
general  and  special. 
CI)  ▲  diaabtutf  la  called  general  wben 

it  disablp^-  a  person  from  performing  all  acts 
of  a  given  kind,  as  in  the  case  of  an  out- 
law. 

(2)  A  diaabillty  is  special  when  it  disa- 
bles him  from  doing  a  specific  act.  aa  where 
one  renders  himself  incapable  of  performing 
a  contract  which  he  has  entered  into. 

Thoy  ai«  also  dasslflod  as  personal  and 
absolute. 

(3)  A  personal  disability  Is  confined  to 
the  person  affected. 

(i)  An  absolute  disability  descends  to  his 
bslra.  The  absolute  diaablHtles  such  aa  atr 

tainder  have  been  all  abolished. 

They  are  also  classified  as  civil  and  ca- 
nonical. 

This  classification  existed  only  as  to  dis- 
ability to  enter  the  marriage  contract.  Civil 
were  such  as  to  render  the  marriage  void, 
aa  prior  marriage,  consanguinity,  etc.,  while 
a  eaaionfeal  dlMbliiCrt  wSL  m  ttorill^,  ron- 
dered  the  marriage  Toldabla  oiilj.  2  Steph. 

Comm.  240. 

DISABLING  STATUTES.  The  acts  of  1 
EUx.  c-  19.  13  Ellz.  c.  10.  14  Ellz.  cc.  11.  14, 
18  Eliz.  c.  11.  and  43  Ellz.  c  2f).  by  which 
the  power  of  eccleaiaatlcal  or  eleemosynary 
corporatloBs  to  lease  dialr  lands  was  re- 
?trlrtpd.  2  Bl-  Comm.  319.  321:  Co.  LItt.  44a: 
3  Steph.  Comm.  140.  Also  called  the  "Rc- 
ilwiirtag  atntatofc" 

DitADVOCARI.  To  disaww. 

DISAFFIRMANCE.  The  act  by  which  a 
person  who  has  entered  Into  a  ▼oldable  con- 
tract, as.  for  example,  an  infant,  disagrees 
to  such  contract,  and  deiiares  ho  will  not 
abide  by  It. 

Dtsalilnnance  is  express  or  implied. — the 
flstmsr,  when  the  declaration  la  made  in 
tann  that  the  party  wUI  not  abldo  bf  the 


contract;  the  latter,  when  he  docs  an  act 
which  plainly  manifests  lila  determination 
not  to  abide  by  it:  as  where  an  infant  made 
a  deed  for  hi.s  land,  and  on  coming  of  age  he 
made  a  deed  for  the  same  land  to  another.  2 
Dev.  k  B.  (N.  C.)  220;  10  Pet  (U.  S.)  68; 
13  Mass.  271,  275. 

DISAFFOREST.  To  restore  to  their  for- 
mer condition  lands  which  have  been  turned 
Into  forest.  To  remove  from  the  operation 
of  the  forest  lawa  2  Sharswood,  Bl.  Comm. 
416. 

DISAGREEMENT.  The  refusal  by  a 
grantee,  lessee,  etc.,  to  accept  an  estate, 
lease,  etc,  made  to  him;  the  annulling  of  a 
thing  that  bad  essence  before.  No  estate 
can  1)0  vpstfd  in  a  person  against  his  will, 
consequently  no  one  can  become  a  grantee, 
etc.,  without  bis  agreement  The  law  lm> 
piles  Huch  an  agreement  until  the  contrary 
is  Hhown.  but  his  disagreement  renders  the 
grant,  etc.,  inoperative.  If  an  infant  pur- 
chase an  estate,  he  may.  on  coming  to  full 
age.  disagree  tiiereto;  and.  If  he  agree  there- 
to, bis  belrs.  after  his  death,  may  waive  It. 
If  a  person  of  unsound  mind  purchase  an 
estate,  he  cannot  afterwards  disagree  there- 
to himself;  but  If  he  does  not  recover,  or. 
after  recovery,  dies  without  agreement,  his 
heir  may  disagre*'  to  it.  If  a  covert 
purchase  an  estate,  her  huaband  may  dis- 
agree thereto;  and.  If  be  neither  agrees  nor 
disagrees, 'the  purchase  is  good  during  the 
coverture,  but  after  his  dpath.  notwithstand- 
ing his  agreement,  tbe  wife  may  disagree 
thereto,  and  so,  after  her  death,  may  her 
heirs,  if  she  does  not  herself  agree  thereto. 
Persons  who  purrhaso  an  estate  under  du- 
ress may  disagree  thereto  when  the  duress 
ceassa.  Sea  On.  Lltt  Sb»  8a,  280b;  8  Praat 
Abstr.  104;  2  Bl.  Ckmmi.  292:  Viner.  Abr.; 
Wharton. 

DISALT.    To  disable  a  person. 

DISAPPROPRIATION.  This  is  where  tbe 
appropriation  of  a  benefice  Is  eerered,  eltber 

by  the  patron  presenting  a  clerk,  or  by  the 
corporation  which  has  the  appropriation  be- 
ing dlaaolved.  1  BL  Gomm.  286. 

DISAVOW.   To  deny  the  authority  by 

which  an  agent  pretonds  to  have  acted,  as 
whfn  bo  has  «>x(»>('d('<i  the  l)ounds  of  his  au- 
thority. 

It  is  the  duty  of  tbe  principal  to  fulfill  the 
contracts  which  baye  been  entered  Into  by 

his  authorized  acont :  and  when  an  nfX'^nt  has 
exceeded  his  authority,  he  ought  promptly  to 
disavow  such  act,  so  that  the  other  party 
may  have  his  remedy  against  the  agent  See 
•'Ai,'fnt:"  "Principal." 

DISBAR. 

 In  Englleh  Law.  TO  ezpel  a  barrister 

from  the  bar. 

 in  the  United  •tatea.  To  debar  an  at- 
torney from  the  right  to  iwactiee. 

DISBOCATIO.  In  old  English  law.  A 
conversion  of  wood  grounds  into  arable  or 
paatnre;  an  aaaartlng.  CSoweU.  Bee  "As- 
sart- 
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DISCOVERY 


OI8CARCARE,  or  DI8CARGARE  (Law 
Lat  from  dit,  priv.,  and  carearCt  to  load  or 
charge).  In  old  English  law.  To  discharge; 
to  unload:  as  a  vessel,  ('(in  an  i  t  (li.scarrar' , 
to  charge  and  discharge;  to  load  and  unload. 
Cowell:  Plae.  Purl.  18  Bdw.  I. 

In  the  Saltan  law  It  Is  written  ilhiitiiiiiic. 

Discarcatio,  a  Uischarging  or  unloading  of 
«  Teaael.  Town*.  PI.  2S6. 

DI8CEPTATI0  CAUSAE  (Lat.)  In  Ro- 
man law  and  pmcttee.  The  argument  or 
disputation  of  a  cause  by  the  advocates  on 
both  sides.  Halifax,  Anal.  bk.  3,  c.  9.  No.  89. 

0I8CEPTI0  CAU8AE  (Lat)  In  Roman 
law.  The  argument  of  a  cause  by  the  coun- 
sel on  both  stdea.  CalT.  Lm. 

DISCHARGE.  To  free  from  a  charge  or 
load;  to  remove;  to  satisfy  or  pay;,  to  set 
free,  dtemtsa,  or  absolve;  to  carry  on  or  per- 
Unrm.  The  t(>rm  has  n^sny  applioatioma,  the 

principal  being: 

 Of  Cargo.    The  unloading  of  a  cargo 

from  a  shij).   5  Wall.  (U.  S.)  557. 

 Of  Debt  or  Obligation.   Full  and  final 

rt  lease  from  aiul  trrmination  of  the  obliga- 
tion in  whatever  manner;  a  receipt  or  other 
iBStmment  acting  as  a  discharge.  147  Mass. 

m. 

 Of  Prisoner.  The  setting  at  liberty  of 

one  held  in  confinement  nnder  prooesa  of 
law.   68  Mich.  331. 

Of  Jury.  The  dismissal  of  a  jury 
when,  for  any  cause,  the  rmditlon  of  a'  yer- 
dict  becomes  impossible. 

DISCLAIMER.  A  disavowal;  a  renuncia- 
tion; as,  for  example,  the  act  by  which  a 
patentee  renounces  part  of  his  title  of  IsTen- 
tioo. 

'  Of  Estates.  The  act  by  which  a  part  y 
n  fuses-  to  accept  an  estate  which  has  been 
conveyed  to  him.  Thus,  a  trustee  is  said  to 
disclaim  who  releases  to  his  fellow  trustees 
his  ei^tato.  and  relieves  himself  of  the  trust 
1  Hilliard.  Real  Prop.  354. 

 Of  Tenancy.    The  act  of  a  person  in 

possession,  who  denies  holding  the  estate  of 
the  person  who  claims  to  be  the  owner.  2 
Nev.  &  M  fi72.  An  affirmation,  by  j^Ieadins 
or  otherwiKe.  in  a  court  of  record,  that  the 
reversion  is  in  a  stranger.  It  works  a  for- 
feiture Of  the  lease  at  common  law  (Co.  Litt. 
261;  1  C5rnise.  Dig.  109>.  hot  not.  It  Is  said, 
in  the  United  States  <  l  Washli.  R.  a'  Prop. 
98).  Equity,  it  is  said,  will  not  aid  a  tenant 
in  den3rlnK  his  landlord's  title.  1  Pet  (U. 
8.)  48f; 

 In  Pleading.    A  renunciation  by  the 

defendant  of  all  claim  to  the  subject  of  the 
demand  made  by  the  plaintiff's  bill.  Cooper, 
Bq.  PI.  809:  MItf.  Bq.  PI.  (Jeremy  Ed.)  818. 

DISCLAMATION,  in  Scotch  law.  Dis- 
avowal of  tenure;  denial  that  one  holds  lands 
of  another.  Bell,  Diet;  Skene  de  Verb. 
Sign. 

DI8COMMON.  To  deprive  commonable 
lands  ci  their  commonable  QnAUtir,  by  In- 
closing and  appropriating  or  ImproYlng  th^. 


DISCONTINUANCE. 

 Of  Estates.    An  alienation  made  or 

suffered  by  the  tenant  in  tail,  or  other  ten- 
ant seised  in  autre  droit,  by  which  the  is- 
sue in  tail,  or  heir  or  successor,  or  those  in 
reversion  or  remainder,  are  drlTen  to  their 
action,  and  cannot  i>nTt'f. 

The  term  "discontinuance"  is  used  to  dis- 
tinguish those  cases  where  the  pMty  whose 
freehold  is  ousted  can  restore  It  only  by 
action,  from  those  in  wliii  h  tie  may  restore 
it  by  entry.  Co.  Litt  :'>'2:,a;  'A  HI.  Comm.  171; 
Adams.  EJ.  36-41;  Comyn,  Dig.;  Bac.  Abr.; 
Viner,  Abr;  Cruise.  Dig.  Index;  2  Sannd.  In- 
dex. 

 In  Pleading.  The  chasm  or  interrup- 
tion which  occurs  when  no  answer  la  giveii 

to  some  material  matter  in  the  preceding 
pleading,  and  the  opposite  party  neglects  to 
take  advantage  of  such  omission.  See 
Comyn,  Dig.  "Pleader"  (W);  Bac  Abr. 
Tleas"  (P).  It  is  dlstlngaished  from  insof- 
flcient  pleading  by  the  fart  that  the  plead- 
ing does  not  profess  to  answer  all  the  pre- 
ceding pleading  in  a  case  Of  dlsoontlBnanee. 
1  Wm.  Saund.  28,  note. 

In  Practice.  The  chasm  or  interrup- 
tion in  proceedings  occasioned  by  the  fail- 
ure Of  the  plaintiff  to  continue  the  suit  reg* 
ttlar]y  from  time  to  timsb  aa  he  ooght  S 
BL  Oomin.  296. 

DISCONTINUOUS  SERVITUDE,  or  018.  • 
continuous  easement.  An  easement  madenp 
of  repeated  acts,  instead  of  one  oontlimmB 
act,  such  as  right  of  way,  drawing  watsr. 

etc. 

Di8C0NV  ENABLE  (Law  Fr.)  Improper; 
miilt  Kdham. 


DI8C0UNT. 

 in  Contracts. 


Interest  reserved  from 


the  amount  lent  at  the  time  of  making  a 
loan.   An  allowance  aometlBieB  made  for 

prompt  payment.  As  a  verb,  it  Is  used  to 
denote  the  act  of  giving  money  for  a  bill  of 
exchange  or  promissory  note,  dedndlng  tiM 
Interest. 

The  taking  legal  interest  In  advance  is  not 
u&urious;  but  it  is  only  allowed  for  the 
benefit  of  trade,  and  where  the  bill  or  note 
discounted  Is  meant  tor  circnlation.  and  is 
for  a  short  term.  2  Cow.  (N.  T.)  878,  712; 
3  Wend.  (N.  Y.)  408. 

There  is  a  difference  between  "buying"  a 
bill  and  "discounting"  it  The  former  word 
is  nsed  when  the  seller  does  not  indorse  the 
bill,  and  is  not  accountable  for  its  payment. 
See  Poth.  de  I'Usure.  note  128;  3  Pet.  (U.  S.) 
40;  Blydenburgh,  Usury;  Sewcll.  Banking. 

 In  Practice.    A  set-oft  or  defalcation 

in  an  action.    VIner,  Abr. 

DISCOVERT.  Not  covert;  unmarried. 
The  term  is  applied  to  a  woman  n n married, 
or  widow,— one  not  within  the  bonds  of  mat- 
rimony. 

DISCOVERY  (Pr.  decoMtrir.  to  uncover;  to 
discover).  The  act  Of  finding  an  unknown 
country. 

The  nationa  of  Bavopa  wSvsMi  Ok%  prla- 
dple  that  the  dlaooTeur  of  anj  part  of  Aner- 
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DI8PRANCHISEMEMT 


tea  gATe  title  to  the  govenunent  Iqr  whoM 

ral^ects  or  by  whose  authority  it  was  made, 
as  against  all  European  governments.  This 
title  was  to  bo  consummated  by  possession. 
«  Wheat.  (U.  S.)  &43;  16  Pet.  (U.  S.)  867;  2 
Wuhbu  Real  Prop.  618. 

An  invention  or  improTamott  Aot  Gods. 
July  4,  1836.  §  6. 

 In  Practice.    The  disclosure  of  facts 

resting  In  the  knowledge  of  the  defendant,  or 
the  production  of  deeds,  writings,  or  things 
Id  his  po.sscssion  or  power,  in  order  to  maiu- 
tain  the  right  or  title  of  the  party  aaking  it. 
IB  aonio  aoit  or  proceeding  In  another  ooart. 

It  was  originally  an  equitable  form  of  pro- 
cedure, and  a  "bill  of  discovery,"  strictly  so 
called,  waa  brought  to  aaalat  partlea  to  niita 
la  other  ooarts. 

In  modem  practice,  a  statutory  proceed- 
ing is  generally  substituted,  by  which  an  in 
tjteetiovi  of  books  and  papers,  or  an  exami- 
natfon  of  a  party,  may  be  bad  on  motUm. 

DISCREDIT.  To  deprive  one  of  credit  or 

confidence. 

The  impeachment  of  a  witneaa^  aa  diatin- 
gnlAed  from  a  oontnuUction  of  hia  testi- 
r.  Baa  "Impeachment." 


DISCREPANCY.  A  difference  between 
one  thing  and  another;  between  one  writing 
and  another;  a  varlanoe. 

material  dlRorpr)anry  exists  when  there 
such  a  difference  lietween  a  thing  alleged 
a  thing  offered  in  evidence  as  to  show 
tbej  are  not  substantially  the  same;  as 
when  the  plaintiff  in  his  declaration  for  a 
malicious  arrest  averred  that  "the  plaintiff 
in  tliat  action  did  not  prosecute  his  said 
■ait.  but  fheratn  made  ^etenlt.**  and  the  rec- 
ord was  that  he  obtained  a  mle  to  dlaoQn> 
tinne. 

An  immaterial  dlscrepaiuy  is  one  which 
doee  not  materially  affect  the  cause;  as 
where  a  deelaratfon  stated  that  a  deed  bore 

'iato  in  a  mrtain  ypnr  of  our  I^ord.  and  the 
lieed  wa.s  simply  dated  "March  30,  1701."  2 
Salli.  19  Johns.  (N.  Y.)  49;  5  Taunt. 

707;  2  Bam.  ft  A.  301;  8  Miss.  428;  2  Mc- 
Lean (U.  S.)  69:  1  Mete.  (Mass.)  59;  21 
PldL  (Maaa.)  486. 

DI8CRETIO    EST  DI8CERNERE  PER 

legem  quid  sft  justum.  Discretion  Is  to  dis- 
cern through  law  what  is  just.  5  Coke,  99, 
100:  10  CoJte,  140;  Broom.  Leg.  Max.  (3d 
Ltondon  Ed.)  p.  81;  Coke.  4th  Inst  41:  1  W. 
BL  162;  1  Barrows.  670;  3  Bulst  128;  G  i}. 

a  1M. 

DI8CRETIO  EST  SCIRE  PER  LEGEM 
quid  ait  Juatum.  Dtacretion  conalata  in  know- 
ias  what  fa  Jnat  in  law.  4  Johna.  Ch.  (N. 
T.)  tSf. 

DISCRETION. 

in  Practice.  The  equitable  decision 
of  what  la  Jnat  and  proper  vnder  the  dr- 
eam stances. 

The  power  of  a  judge,  in  certain  matters, 
to  decide  in  accordance  with  his  own  judg- 
it  of  the  aqnitiea  of  tiia  caaea^  unham- 
br  iaAailbla  mlea  of  law.  The  lati- 
•llowad  to  Jvdcaa  aa  to  Uia  action  to  be 


taken  on  certain  fhota.  See  S4  Baih.  <N.  T.) 

291. 

The  discretion  of  a  jndge  is  said  to  be 
the  law  of  tyrants.  It  is  always  unknown; 
It  ia  different  in  different  mem;  it  is  casual* 
and  depends  upon  oonatitntlon,  tMnper.  and 
paaaion.  in  the  best,  it  is  oftentimes  ca- 
price; in  the  worst,  it  is  every  vice,  folly, 
and  passion  to  whicdi  human  nature  is  liar 
ble.  Optima  lex  quae  minimum  relinquit  or- 
bitrio  fudicis;  optimus  judcr  qui  minimum 
sibi.  Bac.  Aph.;  1  Ca.s.  (Pa.)  80,  note;  1 
Powell.  Moris.  247a;  2  Belt,  Supp.  to  Ves. 
891;  To«ailer.  Dr.  CIt.  Ur.  3.  note  838;  1  Lilly, 
Abr.  417 

There  is  a  species  of  discretion  which  is 
anthorlied  bj  ezpreaa  law.  and  without 

which  Justice  cannot  be  administered;  fo)- 
example,  if  an  old  offender,  a  man  of  much 
intelligence  and  cunning,  whose  talents  ren- 
der him  dangerous  to  the  community,  in- 
duces a  young  man  of  weak  Intellect  to  com- 
mit a  larceny  in  company  with  liimself.  they 
are  both  liable  to  be  punished  for  the  of- 
fense. The  law,  foreseeing  audi  a  caae,  ban 
provided  that  the  punishment  should  be  pro- 
portioned so  as  to  do  justice,  and  it  has 
left  such  apportionment  to  the  discretion  of 
the  iudge.  It  is  evident  that,  without  auch 
discretion,  Justice  could  not  be  administered; 
for  one  of  these  parties  assuredly  deserves 
a  much  more  severe  punishment  than  the 
other. 

And  many  matters  relating  to  the  trial, 
such  as  the  order  of  giving  evidence,  grant- 
ing of  new  trials,  etc.,  are  properly  left 
mainly  or  entirely  to  tlia  discretimi  of  the 

judge. 

.\8  applied  to  executive  officers.  It  means 
a  power  to  decide  on  the  propriety  of  cer- 
tain actions,  without  any  review  by  others. 

 In   Criminal    Law.    The  ability  to 

know  and  distinguish  between  good  and  evil, 
—between  what  ia  lawful  and  what  la  nn- 
lawtol. 

DISCRETIONARY  TRUSTS.  Those  which 
cannot  be  duly  administered  without  the  ap- 
plication of  a  certain  degree  of  prudence 
and  judgment;  as,  when  a  fund  Is  pivcn  to 
trustees  to  be  distributed  in  certain  chart- 
tiea  to  be  selected  by  the  tmatesa. 

DISCUSSION.  In  eiyfl  law.  A  proceed- 
ing, on  the  part  of  a  surety,  by  which  the 
property  of  the  principal  debtor  is  made  li- 
able before  resort  can  bo  had  to  tiko  sureties. 
This  is  calUMi  tlif  "l)pnpfit  of  discussion." 
Tlii.s  is  tlu'  law  in  Luui.siaua.  Civ.  Code  La. 
arts.  3014-3020.  See  Doiiiat,  3.  4.  1-4;  Burge, 
Sur.  329,  843.  348  ;  6  TouUier.  Dr.  Civ.  644; 
7  TovilIIor.  Dr.  Cly.  88;  8  Bout.  Inst  note 
1414. 


DISENTAILING  DEED.  An  assOfBliee  bj 

which  a  tenant  in  tail  bars  his  estate  talU 
so  as  to  convert  it  into  an  estate  in  fee, 
either  ab.solute  or  base. 

Dlsentailment  ia  regulated  by  8  ft  4  Wm. 
IV.  c  74. 

DItFRANCHISEMBNT.  The  act  of  de- 
priving a  mombar  of  a  oorpontlon  of  bin 


L 


uiyui^uu  Oy  Google 


DISGAVEL 


(286) 


DISPARAGSMENT 


right  as  stich.  by  expulsion.  1  Bouv.  Inst, 
note  192. 

It  differs  from  amotion  (g.  v.),  which  ia 
•ppMeatil*  to  tiM  riUMmU  of  an  oflloer  firom 

nffiro.  leaving  him  his  rights  aa  a  member. 
Willcock,  Corp.  note  708;  Angell  ft  A.  Corp. 
2S7.  And  Me  *'Bzpiililon." 

DISGAVEL.   In  English  law.   To  deprive 

lands  of  that  principal  quality  of  gavelkind 
tenure  by  which  they  doacond  equally  among 
all  the  sons  of  the  t.  iiaiit.  2  Wooddeson, 
Lect  76;  2  BL  Comm.  8a;  Robinson,  Gavel- 
Und,  97,  note. 

DISGRACE.  Ignominy;  shame;  dishonor. 
No  witness  is  required  to  disgrace  himself. 
13  TIow.  St.  Tr.  17.  334:  IG  How.  St.  Tr.  161. 

DI8GRAD1NG.  In  old  EngUsh  law.  The 
depriving  of  en  order  or  dignity.  Termes 
de  In  Ley;  Blonnt. 

DISHERISON.  DiKinlicritancc :  depriving 
one  of  an  inheritance.  Obsolete.  See  "Dis- 
Inherlaon." 

DISHERITOR.  One  Who  dltlnhertte,  or 
pnts  another  out  of  hla  freehold.  Obsolete. 

DISHONOR.  .\  term  applied  to  tho  non- 
fulfillment of  commercial  engagements.  To 
dishonor  a  bill  of  ezdiange  or  a  promissory 
note  is  to  refuse  or  neglect  to  pay  It  at  ma- 

turity. 

The  holder  is  bound  to  give  notice  to  the 
parties  to  such  instrument  of  its  dishonor; 
and  his  laches  will  discharge  the  indorsers. 
Chit.  Bills.  S66-S78.  894.  896. 

DISINCARCERATE.  To  set  at  liberty;  to 

free  from  prison. 

DISINHERISON.  In  civil  law.  The  act 
of  depriving  a  forced  heir  of  the  inheritance 
which  tht'  law  pjivos  him. 

In  Louisiana,  forced  heirs  may  be  deprived 
of  their  legitime,  or  legal  portion,  and  of 
the  seisin  granffMl  tlu'm  by  law,  for  just 
cause.  The  di.'-inlH  rison  must  be  made  in 
proper  form,  by  liUtnc  and  expressly,  and  for 
a  jnst  cause;  otherwise  it  is  null.  See  Civ. 
Code  La.  arts.  1609-1616. 

DISINHERITANCE.  The  act  by  which  a 
person  deprives  hi.s  ht  ir  df  an  inlioritanoe, 
who.  without  such  act,  would  inherit 

By  the  eommon  law,  any  one  may  give  his 

estate  to  a  straninrr.  and  tboroby  disinherit 
his  heir  apparent.  Cooi)er.  Just.  Inst.  495: 
7  Bast.  106. 

DISINTERESTED  WITNESS.    One  who 

has  no  interest  In  thp  cause  or  matter  in  is- 
sue, and  who  is  lawfully  competent  to  tes- 
tify. 

DISJUNCTIVE  ALLEGATIONS.  In  plead- 
ing. Allegations  which  charge  a  party  dis- 
junctively, so  as  to  leave  it  uncertain  what 
is  relied  on  as  the  accusation  against  him.  ' 

An  indictment,  information,  or  complaint! 
which  charges  tiie  defendant  with  one  or 
other  of  two  offenses,  in  the  disjunctive,  ns 
that  he  murdered  "or"  caused  to  be  mur- . 
dered.  forged  "or**  caused  to  be  forged,  wrote  I 


and  published  "or"  caused  to  be  written  and 
published,  is  bad  for  uncertainty.  8  Mod. 
330;  1  Salk.  842,  371;  8  Strange,  900;  Caa 
temp.  Bardw.  870;  6  Bam.  ft  a  Sil;  1  Ow. 
ft  K.  848;  1  Toonge  ft  J.  88. 

DISJUNCTIVE  TERM.  One  which  Is 
placed  between  two  contraries,  by  the  af- 
firming of  one  of  which  the  other  is  taken 
away.  It  Is  n snail v  expressed  by  the  word 
"or."  See  3  Yes.  450;  7  Yea.  464;  8  Rop. 
Leg.  290;  1  Wtes.  488;  8  P.  Wms.  881; 
2  Cox,  Ch.  213;  2  Atic.  643;  3  Atk.  83.  85:  2 
Yes.  Sr.  67;  2  Strange.  1175;  Cro.  Eli«.  52S; 
Poll.  646;  1  Bing.  500;  3  Term  R.  470; 
Ayliffe,  Pand.  66;  2  Miles  (Pa.)  49. 

In  the  drll  law,  when  a  legacy  is  ^ven 
to  Calus  "or"  Titius,  the  word  "or"  is  con- 
sidered "and,"  and  both  Caius  and  Titius  are 
entitled  to  the  lega^  In  equal  parts.  6  Ttad- 
ller.  Dr.  GiT.  note  704. 

DISMISS.  To  remove;  to  send  out  of 
court  Formerly  used  in  chancery  of  the 
removal  of  a  cause  out  of  court  without  any 
further  hearing.    The  term  Is  HOW  nsed  la 

court.s  of  law  also. 

OI8MORTQAQE*  To  redeem  tram  meet* 

gage. 

DISORDERLY  HOUSE.  In  criminal  Uw. 
A  hottss  tho  Inmatea  of  whidi  bebafo  as 
badly  as  to  become  a  nnlsanoe  to  the  ael^ 

borhood. 

One  kept  in  such  a  way  as  to  dlfltoib  or 

scandalise  the  public  generally,  or  the  in* 
habitants  of  a  particular  neighborhood,  or 
the  passers  by    93  W.  C.  60.S. 

The  term  has  a  wide  meaning,  and  in- 
cludes bawdy  houses,  gambling  houses,  sad 
the  like. 

A  place  kept  for  general  resort  for  pur- 
po.^j's  injurious  to  the  public  morals  or 
safety  is  a  "disorderly  house."  in  the  legsl 
sense,  though  there  be  no  noiae  or  diaofder. 
48  Ark.  60  :  80  N.  J.  Lftw.  104;  180  Haas.  8M: 
83  N.  Y.  587. 

DISORDERLY  PERSONS.  A  class  of  of- 
fenders, subjects  of  police  regulation,  de- 
scribed in  the  statutes  which  pnaiA  ttieni. 
See  4  Bl.  Comm.  169. 

DI8PARAQATI0N    (Law  Fr.   disparag^  i 

nient).   The  matching  an  heir,  etc.,  in  msr  ' 

riagc.  under  his  or  li(>r  degree  Or  condition.  ! 
or  against  the  rules  of  decency.  Kelham, 

DISPARAGE  (Law  Lat.  dixparagarr) .  To 
connect  unequally;  to  nuitch  unsuitably 
"The  ward  who  is  ward  for  knight's  ssrvlee 

land  is  accountrd  in  law  disparaged,  if  he 
be  tendered  a  marriage  of  the  burgher's 
parentage."  Bac.  Arg.  Low's  Case,  Works, 
iv.  236.  See  "Disparagement" 


DISPARAGEMENT.  In  old  English  law. 
An  injury  by  union  or  comparison  with  somf 
person  or  thing  of  infeiior  rank  «r  emti- 

lencp. 

Marriage  without  disparagement  was  mar 
rlage  to  one  of  anitable  rank  and  rharamKr. 


Digitized  by  Googl 


DISPARAGIUM 


(287) 


DI68IGNARS 


I  Shmwood,  BI.  Comm.  70;  Co.  Litt.  82b. 
TIm  guardian  in  chivalry  had  the  right  of  | 
dhqMMing  of  his  infant  ward  in  matrimony; 
and  provided  he  tendered  a  marriage  with- 
out disparagement  or  Inequality,  If  the  in- 
Int  rtfoMd.  he  mw  obNged  to  ptij  ^  valor 
maritagii  to  the  guardian. 

Disparas/are.  to  connect  in  an  unequal  mar- 
riige.  Spelman.  Disparagatio,  disparage- 
ment. Used  in  Magna  Charta  (9  Hen.  III.) 
c,  6.  Disparatjatinn,  disparagement.  Kel- 
kani.  Diftparagr,  to  marry  unoqually.  T'.sed 
9t  a  marriage  proposed  by  a  guardian  be- 
t«MB  thorn  9t  uneqoal  rank,  and  InJnrlAia 
to  the  ward. 

DISPARAGIUM.  In  old  Scotch  law.  In- 
equality in^  blood,  honor,  dignity,  or  other- 
vtm  SkesA  da  Varlk  Sign. 


0I8PARATA  NON  DEBENT  JUNOI.  ma- 

Mtniiar  things  <mi^t  not  to  be  Jolnod.  Jenk. 

Cent.  Cas.  24. 

0I8PARK.  To  dlasolve  a  park.  Cro.  Car. 
S9.  To  eoDTert  a  park  Into  ordinary  groand. 

DISPAUPER.  In  BngUak  law.  To  de- 
prive a  person  of  the  prlTllogo  of  ailing  in 
I  or  ma  pauperis. 

When  a  peraon  has  been  admitted  to  sue 
in  forma  pauper  it,  and  before  the  suit  is 
ended  it  appears  that  the  party  has  become 
the  owner  of  a  sufficient  estate  real  or  per- 
sonal, or  has  been  guilty  of  some  wrong,  he 
May  be  dfapanpered. 

OISPENSATIO  EST  VULNUS,  QUOD 
valnerat  Jus  commune.  A  dispensation  is  a 
vmuid,  because  it  wounds  a  common  right 
DaT.  M;  Branch,  Prfnc. 

DISPENSATION,  A  relaxation  of  law  for 
ihe  benefit  or  advantage  of  an  individual, 
la  the  United  States,  no  power  exists,  ex- 
eept  In  tbe  leglatatnre.  to  dispense  with  law; 
and  then  it  i.s  not  so  mudi  a  dlspeoMtton 

as  a  riiange  of  th*'  law. 

OlSPERSONARE.'  To  scandalize  or  dis^ 
Blount 


DISPONE.   In  Scoteh  law.    A  technical 

word  e.«?sontial  to  the  conveyancp  of  heritable 
property,  and  for  which  no  equivalent  is  | 
accepted,  however  clear  may  be  ttie  meaning 
of  the  party.  Pateraon.  Gompu 

DISPOSING  MIND.  T^atamentary  capae> 

ity  (f/.  r.) 

DISPOSITION.  In  Scotch  law.  A  deed  of 
aUanation  by  which  a  rl^t  to  property  la 
esnvnyed.  Bell,  Diet. 

DISPOSITIVE  FACTS.  Such  as  originate. ' 
transfer,  or  extinguish  rights,  known  re- 
spectively as  investitive,  translative,  and  di- ' 
TesUtlve  facts.  These  terms  were  coined  by 
Bwtbam,  and  have  not  ftmnd  tbelr  way  Into 
fsneral  nae.  Holland,  Jur.  181. 

DISPOSSESSION.  Ouster;  a  wrong  that 
carries  with  it  the  amotion  of  possession. 
An  act  wliareby  the  wrragdoer  gita  the  ao- 
taat  oeenfiMoa  of  the  land  or  hereditament 


It  Inelndea  abatement  Intmalon,  dlSMlaln. 
dlscontinunncp,  deforcement  S  Suurawood. 

Bl.  Comm.  1G7. 

DISPUTABLE  PRESUMPTION.  A  pre- 
sumption of  law,  which  may  be  rebutted  or 
disprored.  Beat  Prea.  f  26;  Butt.  Olrc.  Br. 


DISPUTATIO  FORI  (Lat)  Aigament  In 

court   Du  Cange. 

OlSRATiONARE  (Law  LaL;  Law  Ft.  dea- 
reianer).  In  old  Bngllsh  law.  To  prove;  to 

deraign;  to  establish  or  make  good  a  claim, 
charge,  or  accusation.  Bracton,  fol.  1^8. 
Spolman  considers  this  as  merely  another 
form  of  diratUmart,  and  makes  its  prop- 
er algniflcatfon  to  be  to  disprove  or  re- 
fute^ from  '//v,  /T/r,  and  7  iitinrinari,  to  prove. 
It  la,  however,  never  employed  in  this  sense 
by  Bracton,  who  naea  It  freqnently,  but  only 
in  the  sense  first  given.  Bracton.  fol.  138. 
See  Id.  fols.  101b,  lid.  372b,  373b;  Fleta. 
Ub.  1,  c  tl,  f  6;  Id.  Ub.  1,  c  21,  |  2. 

DISSA8INA.  In  m  Scotch  law.  Dlsael- 
aln;  dispoaaeiilon.  SOEene  de  Yvth.  ffign. 

DISSEISEE.  One  who  is  wrongfully  put 
out  of  possession  of  his  lands;  one  who  is 

disseised. 

DISSEISIN.  A  privation  of  seisin;  a  usur- 
pation of  the  rliht  of  seisin  and  possessten, 

and  an  exercise  of  suf'h  powers  and  privi- 
leges of  ownership  as  to  keep  out  or  dis- 
place him  to  whom  the.se  rlfl^ttOlly  bdong. 

2  Washb.  Real  Prop.  283. 

The  act  of  divesting  the  owner  of  his 
seisin  and  possession  of  the  land,  and  snb> 
stituting  in  its  place  the  ownership  and  pos- 
session of  the  disseisor.  The  change  in  the 
meanini;  of  the  won],  and  the  distinction 
between  it  and  "deforcement,"  stated.  9 
Cow.  (N.  T.)  680,  662. 

An  actual  and  wrongful  expulsion  from  a 
freehold.  Dispossession  may  be  by  right  or 
wrong.  6  Johns.  (N.  T.)  197.  And  see  8 
Barb.  (N.  T.)  189,  194. 

DISSEISINAM  SATIS  FACIT,  QUI  UTI 
non  permittit  poasessorem,  vel  minus  com- 
mode, licet  omnino  non  expellat.  He  makes 

disseisin  enough  who  docs  not  pern>it  the 
possessor  to  enjoy,  or  makes  his  enjoyment 
less  oonunodlonSi  althou^  he  does  not  eoq^l 
altogether.  Oo.  Litt  831;  Bracton,  lib.  4. 

tr.  2. 

DISSEISOR.  One  who  puts  another  out 
of  the  possession  of  his  lands  wrongfully. 

DI8SEISORE8S  (Law  I^t.  dUseisitrLs).  A 
woman  that  disseises  another  person.  Litt 
9  678;  Co.  Utt  357b. 

DISSENT.  A  disagreement  to  something 
which  has  been  done.  It  is  express  or  im- 
plied. 

DISSIGNARE.  Inoldlaw.  To  break  open 
a  seal.  Whlahaw. 
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DISSIMILIUM  DISSIMILI8  EST  RATIO. 
Of  disaimilars  the  rule  is  dissimilar.  Co. 

utt  in. 

DISSIMULATIONS  TOLLITUR  INJURIA. 

Wrong  is  wiped  out  by  r<eondH«tiflll.  Brlk. 

Inst.  bk.  4.  tit.  1,  §  108. 

DISSOLUTION. 
'  In  Contracts.  The  dissolution  of  a  con- 
tract is  the  annolUng  thereof  Iqr  the  con- 
tracting parties. 

 Of  Corporations.    The  termination  of 

the  corporate  existence  in  any  manner, 
whether  by  expiration  of  the  charter,  decree 
of  court.  a<  t  of  the  legislature,  etc. 

-^In  Practice.  The  act  of  rendering  a 
legal  proceeding  null,  or  changing  Its  char- 
acter; as,  a  foreign  attachmpnt  in  Pennsyl- 
Tania  la  dissolved  by  entering  bail  to  the  ac- 
tltm;  Injunctions  are  dissolved  iqr  the  eoort. 


DISSUADE.  In  rriminal  law.  To  Induce 
a  person  not  to  do  an  act 

To  dissuade  a  witness  from  giving  evi- 
deiup  against  a  person  Indicted  is  an  indict- 
able offense  at  common  law.  Hawk.  P.  C. 
Vk.  1,  c.  21,  S  15.  The  mere  attempt  to 
stifle  OTldencp  is  also  criminal,  although  the 
persuasion  should  not  sunced,  on  the  gen- 
eral principle  that  an  incitement  to  commit 
a  crime  is  in  itself  criminal.  1  Ruse.  Crimes, 
44;  i  Bast,  6,  21;  6  Bast,  4M;  2  Strange, 
904;  2  Leach,  a  a  926. 

DISTINCTE  ET  APERTE.  In  old  Bogllsb 
practice.  Distinctly  and  openly.  Fbimal 
words  in  writs  of  error,  referring  to  the  re- 
tnm  reottlred  to  he  made  to  them.  Beg. 
Grig.  17. 

DfSTINGUENDA  SUNT  TEMPORA.  The 
time  is  to  be  considered.  1  Coke,  lla;  14  N. 
Y.  3S0.  888. 

DISTINGUENDA  SUNT  TEIMPORA;  AL- 
iud  est  faccre,  aliud  perficere.  Times  must 
be  distinguished;  it  is  one  thing  to  do  a 
thing,  another  to  complete  iL  8  Lieon.  243; 
Branch,  Prlnc. 

DISTINGUENDA  SUNT  TEMPORA;  DIS- 
tingue  tempera,  et  concordabis  leges.  Times 
are  to  be  distinguished;  distinguish  times, 
and  yon  will  attune  laws.  1  Coke,  24. 

DISTRACTED  PERSON.  A  term  used  in 
the  statutes  of  Illinois  {Rev.  Laws  111.  1833, 
p.  832)  and  New  Hampshire  (Dig.  N.  H. 
Laws  1880,  p.  889)  to  express  a  state  of  In* 

sanity. 

DI8TRACTIO.  In  civil  law.  The  sale  of 
a  pledge  by  a  debtor;  the  appropriation  of 
the  proper^  of  a  ward  by  a  guardian.  CalT. 

I-ex.  i 

DiSTRAHERE.  To  withdraw;  to  seU. 
IHttnhere  eontroverHtu,  to  dlmlnlflfe  and 

settle  quarrels;  tUstraJirrr  matrimoniam .  to 
dissolve  marriage;   to  divorce.    Calv.  Lex. 

DISTRAIN.  To  take  as  a  pledge  property  j 
of  aiuittier,  and  keep  the  same  until  he  per- 
forms his  obligation,  or  until  the  property  | 
is  replevied  by  the  sheriff.   It  was  used  to  j 


secure  an  appearance  in  court,  pasrment  of 
rent,  performance  of  services,  etc  3  BL 
Comm.  221;  Fitsh.  Nat.  BroT.  22CB).(C), 
228.  Bee  ■mstress." 

DISTRESS  (Fr.  dMraMre,  to  draw  away 

from).  The  taking  of  a  personal  chattel  out 
of  the  possession  of  a  wrongdoer  into  the 
custody  of  the  party  injured,  to  procure  sat- 
isfaction for  the  wrong  done.«73  Bl.  Comm. 
6.  It  is  generally  resorted  to  for  the  puriros* 
of  enforcing  the  payment  of  rent,  taxes,  or 
other  duties,  aa  well  as  to  exact  compensa- 
tion for  such  damages  as  result  from  the 
treppaff^es  of  cattle.*^ 

This  remedy  is  of  great  antiquity,  and  Is 
said  by  Spelman  to  have  prevailed  anion? 
the  Gothic  nations  of  Europe  from  the  break- 
ing up  of  the  Roman  empire.  The  Bngllrt 
statutes  since  the  days  of  Miifjnn  ('harm 
have,  from  time  to  time,  extended  and  modi- 
fled  Its  features  to  meet  the  exlgendee  of  the 
times. 

It  was  at  one  time  generally  in  vogiie 
in  the  Hnited  State.^^.  Imt  is  hdu   i:--:  <  ra\. 
abolished,  the  remedy  of  attachment  takias 
Its  place.  • 

DISTRESS  INFINITE,  in  English  prac- 
tice. A  process  commanding  the  sheriff  to 

distrain  a  person  from  time  to  time.  an<1 
continually  afterwards,  l)y  taliiag  his  goods 
by  way  of  pledge  to  enforce  the  performance 
of  something  due  from  the  party  distrained 
upon.  In  this  case,  no  distress  can  be  im- 
moderate, because,  whatever  its  value  may 
be,  it  cannot  he  sold,  but  is  to  be  imme- 
diately restored  on  satisfaction  being  made. 
3  Bl.  Comm.  231.  It  was  the  means  an- 
ciently resorted  to  to  compel  an  appearance. 
See  ''Attachment;"  "Amst** 

DISTRIBUTEE.  One  entitled  to  take  a 
share  of  the  estate  of  a  dsoedent  OndST  the 
statute  of  distribution. 

DISTRIBUTION.  In  practice.  The  divi- 
sion by  order  of  the  court  having  authority, 
among  those  entitled  thereto,  of  the  residue 
of  the  personal  r  stat  '  of  an  intestate^  after 
payment  of  the  debts  and  charges. 

The  term  sometimes  denotes  the  dlrlaioa 
of  a  residue  of  both  real  and  personal  w- 
tate.  and  also  the  division  of  an  estate  ac- 
cording to  the  terms  of  a  wllL 

DISTRIBUTIVE  PINDINQ  OP  THE  is- 
sue. The  jury  ar'^  V»ound  to  t;ivp  their  ver- 
dict for  that  party  who.  upon  the  evidoice, 
appears  to  them  to  have  succeeded  In  eslalK 
llshing  his  side  of  the  Issue.  Rut  there  are 
cases  in  which  an  Issue  ma>'  be  found  die- 
tril)utively.  t.  r..  in  part  for  i)laintlff,  and  in 
part  for  defendant  Thus,  in  an  action  for 
goods  sold  and  work  done.  If  the  defendaat 
pleaded  that  he  never  was  indebted,  on 
which  Issue  was  joined,  a  verdict  micht  be 
foil  mi  for  the  plaintiff  as  to  the  goods,  and 
for  the  defendant  as  to  the  work.  Staph. 
PI.  (7th  Ed.)  77d. 

DISTRICT.  A  certain  portion  of  the  coun- 
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DISTRICT  ATTORNEYS,  ETC.  (289) 


DIVERSITE  DES  COURTS 


trr*  aepmtad  from  the  rest  for  some  loeelal 
perposes. 

The  United  States  are  divided  Into  Judicial 
iliptrlrts,  in  eaeh  of  which  is  fstablished  a 
district  court,  these  districts  being  subdivi- 
Hoot  ef  the  dnwlts  (a.  v,\  Tt&r  we  tOm 
divided  into  eleetton  dietrtcts,  collection  dl» 

tricts.  etc. 

DISTRICT  ATTORNEYS  OF  THE  UNIT- 
ed  States.   Offlcers  appointed  in  e«di  jndi- 

clal  district,  whoso  duty  it  is  to  prosecute. 
In  siK  h  distric  t,  all  delinquents,  for  crimes 
and  offenses  cognizable  under  the  authority 
Of  the  United  States,  and  all  civil  actions  In 
vMeh  the  xnilted  States  shall  be  ooncemed, 
except  in  the  supreme  court,  in  the  dlfltrlct 
in  which  the  court  shall  be  holden. 

DISTRICT  PARISHES.  Ecclesiastical  dl- 
vlsioiis  of  parishes  In  Ehisland.  for  all  pur- 
l>op<»s  of  mnrship,  and  for  the  celebration  of 
marriages,  christenings,  churchings,  and  bur- 
ials, formed  at  the  instance  of  the  queen's 
eommissioners  for  building  new  churches. 
See  S  Steph.  Gomm.  744. 


0I8TRICTI0. 
OoweU. 


A  distress;   a  distraint 


DISTRINGAS.  A  writ  directed  to  the 
AolC.  araunandlng  him  to  distrain  a  pe^ 
sen  of  his  goods  and  chattels  to  enforce  a 

compliance  with  what  is  required  of  him. 

it  is  used  to  compel  an  appearance  where 
the  party  cannot  be  found,  and  tnoqilitjrniay 
he  availed  of  to  <ompel  the  appearance  of  a 
corporation  uKKregate.  4  Bouv.  Inst-  note 
4191:  Comyn.  Dip.  "Procoss"  (D  7);  CWt. 
Prac.;  Sellon,  Prac. 

A  form  of  execntlon  In  the  aettons  of  det- 
inue and  assize  of  nuisance.  Brooke,  Ahr. 
p!.  2C:  1  Rawle  ( Pa.  )  44. 

DISTRINGAS  JURATORE8  (Lat  that  you 

distrain  jurors).  A  writ  commanding  the 
sheriff  to  have  the  iKidies  of  the  jurors,  or  to 
distrain  them  by  their  lands  and  goods,  that 
they  asEy  appear  upon  the  day  appointed.  3 

Sharswood.  Bl.  romm.  354.  It  issues  at  the 
same  time  with  the  j-CHirc.  thotigh  in  theory 
afterwards,  founded  on  the  supposed  neg- 
lert  at  the  Juror  to  attend.   3  Steph.  Comm. 


DISTRINGAS  NUPER  VICE  COMITUM 
(Lat.  that  m' i  'listrain  the  late  sheriff).  A 
writ  to  distrain  the  goods  of  a  sheriff  who 
Is  oat  of  office,  to  compel  him  to  hrtng  In 
the  body  of  a  defendant,  or  to  sell  goods  at- 
tached und<  r  a  fi.  fa.,  which  he  ought  to  have 
dene  while  in  ofHoe.  but  has  failed  to  do.  1 
Tidi.  Prac.  313. 

DISTRINGAS  VICE  COMITEM.  A  writ  of 
dittriHga*.  direc^  to  the  coroner,  may  be 
teoed  against  a  sheriff  If  he  neglects  to  exe- 
rnt^  a  writ  of  oemfiffoni  cspofuw.  Arohb. 

Pfa. .  p84. 

DISTRINGERE  (Lat.)    In  feudal  and  old 
■nglish  law.    To  distrain;  to  coerce  or  com 
pel:  literallv.  to  bond  fast,  or  strain  hard. 
%>elman:  Calv.  Lex.    Nee  villa  nec  homo 
Mtittngaiur  foeere  ponlet.  nor  ehtil  a  Till 


nor  a  man  be  distrained  to  make  bridges. 
Magna  Charta  (9  Hen.  III.)  c.  15;  Id. 
(Johan.)  c.  23.  Conatringere  is  used  in  this 
sense  In  old  writs.  Spelman. 

DISTURBANCE.  A  wrong  done  to  an  in- 
corporeal hereditament  by  hindering  or  dis- 
quieting the  owner  in  the  enjoyment  of  it. 
Finch.  Law.  187;  3  Bl.  Comm.  235;  1  Swift, 
Dig.  522;  Comyn.  Dig.  "Action  upon  the 
Case,"  "Pleader"  (S  I  «):  1  Serg.  A  R.  (Pa.) 
298;  41  Me.  ]ni.  The  remedy  for  a  disturb- 
ance is  an  action  on  the  case,  or,  in  some  in- 
stances in  equity,  by  an  inlnnetkm. 

 Disturbance  of  Common.  Any  act  done 

by  which  the  right  of  another  to  his  com- 
mon is  incommoded  or  hindered.  The  rem- 
edy la  by  distress  (where  beasts  are  put 
on  his  common),  or  by  action  on  the  case, 
provided  the  damages  are  large  enough  to 
admit  of  his  laying  an  action  with  a  per 
quod.  Cro.  Jac.  195;  Ck>.  Litt.  122;  3  BL 
Comm.  237;  1  Saund.  546;  4  Term  R.  71. 

 Disturbance  of  Franchise.    Any  acts 

done  whereby  the  owner  of  a  franchise 
has  his  property  damnified,  or  the  profits 
arising  thence  diminished.  The  remedy  for 
such  disturbance  is  a  special  action  on  the 
case.  Cro.  Eliz.  558;  2  Saund.  113b;  3  Shars- 
wood, Bl.  Comm.  236;  28  N.  H.  438. 

 Disturbance  of  Patronage.  The  hin- 
drance or  obstruction  of  the  patron  to  pre- 
sent his  clerk  to  a  benefice.  :!  HI.  Comm. 
242.  The  principal  remedy  was  a  writ  of 
right  of  adTowson;  and  there  were  also  writs 
of  darrein  presentment  and  of  quarr  impedit. 
Coke,  2d  Inst.  .?55:  Fitzh.  Nat.  Brev.  3L 

-  —Disturbance  of  Tenure.  Breaking  the 
connection  which  subsists  between  lord  and 
tenant  3  Bl.  Comm.  242:  2  Steph.  Comm. 
618. 

—Disturbance  of  Ways.  This  happens 
where  a  person  who  hath  a  right  of  way 

over  another's  ground  by  grant  or  prescrip- 
tion is  obstructed  by  inclosures  or  other  ob- 
stacles, or  by  ploughing  across  it,  by  wUch 
means  he  cannot  enjoy  bis  right  of  way,  or 
at  least  in  so  commodious  a  manner  as  he 
might  have  done.  3  Sharswood.  Bl.  Comm. 
242;  5  Gray  (Mass.)  409;  7  Md.  352;  23  Pa. 
St  848;  29  Pa.  8t.  82. 

DISTURBER.  If  a  bishoi)  refuse  or  neg- 
lect to  examine  or  admit  a  patron's  clerk, 
without  reason  assigned  or  notice  given,  he 
is  styled  a  "disturber"  by  the  law.  and  shall 
not  have  any  title  to  present  by  lapse;  for 
no  man  shall  take  advantage  of  bis  own 
wrong.  2  BL  Gomm.  278. 

DITB8  OUSTER  (Law  Fr.  say  over).  The 

form  of  awarding  a  respondeas  ouster,  in  the 
Year  Books.    Y.  B.  M.  6  Edw.  III.  49. 

DITTAY.  In  Scotch  law.  A  technical  term 
in  dvll  law,  signifying  the  matter  of  chan^ 

or  ground  of  indictment  against  a  person 
accused  of  crime.  Taking  up  dlttay  is  ob- 
tainiiit;  informations  and  presentments  of 
crime  in  order  to  trial.  Skene  de  Verb. 
Sign.;  Bell,  Diet 

OIVEReiTE  DE8  COURTS.  A  treatise  on 
courts  and  their  Jnrisdlctkm.  written  In 
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DIVERSITY  (29^  DIVISION  OP  OPINION 


Frpin  h  in  the  r('i>?n  of  Edward  III.,  as  is  sup- 
posed, aud  by  mmc  attributed  to  Fitzherbert. 
It  was  first  printed  in  1525,  and  again  in 
1534.  Crabb.  Hist.  Eng.  Law,  330,  483;  3  Bl. 
Coram.  53;  3  Reeve,  Hist.  Eng.  Law,  152;  3 
Steph.  Conua.  414. 

DIVERSITY.   A  plea  by  a  convict.  In  bar 
ot  execttUon;  of  "divoralty  of  penon,"  i.  c, 
^  ,   that  IM  is  not  tli«  Mine  pmon  vr1u»  wu  «t- 
'      tainted.  4  BI.  Comm.  196. 

DIVERSO  INTUITU  (Lat.)  Witli  a  diffor- 
ent  ylew,  purpose,  or  design;  in  a  different 
▼tew  or  point  of  rlew:  by  a  different  oonree 

or  process.    1  \V.  ni.  89:  Cas.  tomp.  Hardw. 
132:  9  East.  311;  4  Kent.  Coram.  211.  note: 
,         1  Pet   (U.  S.)   500;   2  Gall.   (U.  S.)  318; 
Story.  Bailm.  |  57.   See  "Alio  Intuitu." 

DtVERSORIUM.    In  old  English  law.  A 

lodKing  or  inn.    Towns.  PI.  38. 

DIVES.  In  the  practice  of  the  English 
dianoery  division,  "dives  ooste"  are  costs  on  | 
the  ordinary  scale,  as  opposed  to  the  costal 
formerly  allowed  to  a  successful  pauper ' 
i:ulng  or  defending  in  forma  paujicri.s.  and 
Which  consisted  only  of  his  costs  out  ofi 
poclrat  Danlell.  Ch.  Pr.  43;  OomL  Ord.  zl.  5. ! 

DIVEST.  See  "Devest." 

DIVESTITIVE  FACT.  One  which  puts  an 
end  to  a  right  or  .^tatus.  Thus,  the  right  of 
a  creditor  is  at  an  end  when  his  debt  is 
paid.  Bentham  divides  divestitive  fhists  into 

destitutive.  abolishing  rights,  and  exonera- 
tive, extinguishing  duties.  See  "Dispositive 
Facts." 

DIVIDE  ET  IMPERA,  CUM  RADIX  ET 

vertex  imperii  in  obedientium  consensu  rata 
sunt.  Divide  aud  govern,  since  the  founda* 
tlon  and  crown  of  empire  are  e.ntabllshed  In 
the  consent  of  the  obedient.    4  Inst.  35. 

DIVIDEND.  A  portion  of  the  principal  or 
profits  divided  among  several  owners  of  a 
thing. 

The  term  is  usually  applied  to  the  divisiou 
of  the  profits  artslnf  oat  of  bank  or  other 

stocks,  or  to  the  division  among  the  creditors 
of  the  effects  of  an  insolvent  estate. 

In  another  sense,  according  to  some  old 
authorities,  it  signifies  one  part  of  an  in- 
denluxv. 

DIVIDENDA.  In  old  records.  An  inden- 
ture; one  counterpart  of  an  indenture. 

DIVINARE  (Lat.)  To  divine;  to  conjec- 
ture or  guess:  to  foretell.  Divinatio.  a  con- 
lecturing  or  guessing. 

DIVINATIO  NON  I  NTERPRETATIO  EST, 
quae  omnino  recedit  a  litera.  It  Is  a  guess, 
not  interpretation,  which  altogether  departs 
from  the  letter.  Bac.  Max.  reg.  3,  p.  47. 

DIVINE  SERVICE.  A  species  of  feudal 
tenure,  by  which  th»'  d  iijuit  wa.';  required  to 
say  masses,  to  distribute  such  a  sum  in 
alms,  or  the  like.  It  differed  from  frank- 

almniffn  In  that,  for  breach  of  a  duty  of 
Tine  service,  the  lord  could  destrain  without 


complaint  to  the  visitor;  the  particular  serv- 
ice being  always  expressly  defined  and  pre- 
scribed. 2  BL  Comm.  102. 

DIVISA,  or  DEVISA  (Law  Lat.  from  Fr. 
(liiistr,  to  divide).  In  old  English  law.  .\ 
division  or  partition;  a  division  or  distribu- 
tion of  goods  1^  will;  a  will  or  testament 
oi  goods  or  chattels.  Spelman:  CowdU; 
Glanv.  lib.  12.  c.  20;  Id.  lib.  7.  c.  5.  Hence 
the  modern  "devise,"  now  confined  to  mean 
a  will  or  disposition  of  real  estate  by  wiU. 
See  •'Devlse.'*^ 

A  division  or  boundary  between  neighlwr 
Ing  or  adjoining  lands  (Law  Fr.  devise,  q. 
v.),  such  as  a  highway,  a  wall,  ditch,  or 
stream,  a  stake  or  stone.  Bracton.  fol.  iWk 
As  to  streams,  see  Fleta.  lib.  4,  c.  H,  $ 

OIViSIBILIS  EST  SEMPER  DIVISIBILIS. 
A  thing  divisible  may  be  forever  divided. 

DIVISIBLE.  That  which  is  susceptible  cf 
being  divided. 

A  contract  cannot.  In  general,  be  divided 
in  such  a  manner  that  an  action  may  be 
brought,  or  a  right  accrue,  on  a  part  of  It.  2 
Pa.  St  454.  But  some  contracts  are  sus- 
ceptible of  division;  as  when  a  reveraloser 
sells  a  part  of  the  reversion  to  one  man 
and  a  part  to  another,  each  shall  have  aii 
action  for  his  share  of  the  rent  which  may 
accrue  on  a  contract  to  pay  a  particular  rent 
to  the  reversioner.  SWluui.  (Pa.)  404.  Sep 
"Apportionment."  But  When  it  is  to  .io 
several  things  at  several  times,  an  action 
will  lie  upon  every  default.  15  Pick.  (Ilavi) 
409.  See  1  Me.  316;  •  Mass.  244. 

DIVI8IM.  In  old  English  law.  Severally; 

separately.    Hrarton.  fol.  47. 

DIVISION.  In  English  law.  A  partlcui&r 
and  ascertained  part  of  a  oounty.  In  Un- 
roinshire.  "dlvisfon"  means  what  "rldlsg" 

does  in  Yorkshire. 

DIVISION  OF  OPINION.  Disagreemem 
among  those  called  upOQ  to  decide  a  matter. 

When,  in  a  company  or  society,  the  parties 
having  a  right  to  vote  ard  so  divided  that 
there  is  not  a  plurality  of  the  whole  id 
favor  of  any  particular  proposition,  or  whea 
t  he  voters  are  equally  divided.  It  Is  said  then 
is  division  of  opinion.  The  term  is  especial- 
ly applied  to  a  disagreement  among  the 
judges  of  a  court,  such  that  no  decision  can 
be  rendered  upon  the  matter  refnted  to 
them. 

When  the  judges  of  a  ourt  are  divided 
into  three  classes,  each  holding  a  differeot 
opinion,  that  clann  which  has  the  gresteit 
number  shall  give  the  judgment.  For  ex- 
smple.  on  a  habeas  corpus,  when  a  court  is 
composed  of  four  Judges,  and  one  is  for  re- 
manding the  prisoner,  another  is  tor  dis- 
charging him  on  his  own  reoognisanoe,  asi 
the  two  others  are  for  discharging  him  BhiS- 
lutely.  the  judgment  will  be  that  he  be  dis- 
charged. Bac.  Abr.  When  a  division  of 
opinion  exists  in  the  United  State.-;  rircoit 
court  the  cause  may  be  certified  to  the  ro- 
preme  court  for  decislmi.  Act  OOttg.  April 
29,  1802.  i  6. 
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DIVISUM  IMPERIUM  (291)  DOCK  WARRANT 


DIVISUM  IMPERIUM  (I^t.)  A  divided 
empire  «r  jurisdiction;  a  Jurisdiction  stiared 
iMtwecD  two  trtbanalfl,  or  oxorclMd  by  them ; 

a'tor  natoiy.  This  classic  phrase  l8  frequent- 
ly applied  in  the  books  to  the  jurisdiction 
tltenutely  fX'  ti  ised  by  the  courts  of  com- 
■flB  law  and  admiralty.  I>etween  liigh  and 
low  water  mark,  where  the  sea  ebbs  and 
flows;  the  one  havltiK  jurisdiction  upon  thp 
water  when  it  is  full  sea,  and  the  other  upon 
the  tamd  when  it  is  an  ebb.  Finch,  Law,  blc. 
2.  c.  1.  p.  7S:  r,  Cokf.  107:  1  BI.  Comm.  110; 
Molloy  de  Jur.  Mar.  231;  1  Kent,  Comm.  366. 
It  is  applied,  also,  to  the  jurisdiction  exer- 
dMd  hf  ooarts  oC  oonuaon  law  aod  oaulty 
ovtr  tte  Mune  rabjoet  4  Stepli.  Oomm.  9. 

DIVORCE.  The  dissolution  or  partial  sus- 
pensioB.  by  law.  ol"  the  marriage  rt'lation. 

The  diaaolution  is  termed  "divorce  from 
tbe  bond  of  matrlnumj."  or.  In  the  Latiii 
form  of  the  expression,  a  vinculo  mtitri- 
Ktoaii;  the  suspension,  divorce  from  bed  and 
board,  a  meiua  et  thoro.  The  former  divorce 
pou  an  end  to  the  marriage;  the  latter 
leavee  It  In  full  force.  Bish.  Mar.  ft  Div.  § 
-92.  The  term  "divorce"  Is  sometimes  also 
applied  to  a  sentence  of  nullity,  which  es- 
tabttAoo  that  a  aapposed  or  pretended  mar^ 
riace  elthpr  never  existed  at  all,  or  at  least 
was  Toidable  at  the  election  of  one  or  both 
of  the  partlOB. 

The  more  correct  modern  usage,  however, 
confines  the  sipniflcatlon  of  divorce  to  the 
digflolution  of  a  valid  marriage.  What  has 
been  known  as  a  divorce  a  tneiua  et  thoro 
majr  more  properly  be  termed  a  legal  sepa- 
ration. So.  also,  a  sentence  or  decree  which 
renders  a  marriage  void  ab  initio,  and  bas- 
tUPttiea  the  issue,  should  be  distinguished 
tram  one  which  is  entirely  prospective  in 
its  oiperation;  and  for  that  purpose  the  for- 
mer majr  be  tamed  a  **sentenee  of  nnUlty." 

DIVOirriUM  OICITUR  A  DIVERTENDO, 

quia  vir  divertltur  ab  uxore.  Divorce  is 
tailed  from  divertendo,  because  a  man  is  di- 
verted flram  his  wife.  Co.  LItt  2S6. 

OixiEME  (Fr.)  Tenth;  the  tenth  part. 
OnL  Mar.  11  v.  1.  tit  1,  art.  9. 

In  Old  French  Law.    An  income  tax 
payable  to  the  crown.  Stepb.  Lect  869. 

DO  (Lat.  I  give).  The  ancient  and  aptest 
wud  of  feoffment  and  of  gift  2  BL  Comm. 
JIO.  316:  Co.  LItt.  9. 

DO,  Dice,  ADDICO  (Lat.  I  give.  I  say.  I 
adjudge).  Three  words  used  In  the  Roman 
law  to  express  the  extent  of  the  civil  juris- 
diction of  the  praetor.  Do  denoted  that  he 
gave  or  granted  actions,  exception.^;,  iin  l 
jmiices;  dico,  that  be  pronounced  Judgment; 
sMfeo.  that  be  adjadged  the  oontrorerted 
property,  or  the  goods  of  the  debtor,  etc.,  to 
the  plaintiff.  Kaufm.  Mackeld.  Civ.  Law, 
117;  Id.  U,  1  K,  note  b;  GalT.  Lex. 

DO,  LEGO  (I^t.  I  give.  I  bequeath:  or.  I 
give  and  bequeath).  The  formal  words  of 
Baking  a  bequest  or  legacy,  in  the  Roman 
Inr.  nMe  ef  Selo  bomluMs  Btkihmm  do. 
iTfs;  I  tfim  and  beonealh  to  Tltlns  and 


Seius,  my  man  Stichus.  Inst.  2.  2>i.  S  ;:0. 
31.  The  expression  is  literally  reuin^  in 
modem  wtlls.  Aoeordlng  to  GaMn,  who 
quotes  Splegellus,  either  of  these  words  sepa- 
rately imports  as  much  as  both  together. 
CalT.  Lex.;  TajL  dr.  Law,  140. 

DO  UT  DE8  (Lat)  I  give  that  yon  may 
?!ve.   Dig.  19.  4:  Id.  19.  6.  5;  2  BL  Cpmm. 

444. 

DO  UT  FACIAS  (Lat.  I  give  tliat  yuu  may 
do;  I  give  [you]  that  you  may  do  or  mahe 
(for  me]).  A  formula  in  the  civil  law,  un- 
der which  those  contracts  were  classed,  In 
which  one  party  gave  or  agreed  to  give 
money,  in  consideration  the  other  party  did 
or  performed  certain  work.  Dig.  19.  5.  5; 
2  Rl.  Comm.  444.  Do  tibi  coflirrm.  ut  facias 
mihi  scribi  disgestum,  1  give  you  a  code, 
that  you  may  have  a  digest  written  (or 
copied)  for  me.    Bracton.  fol.  19. 

The  particle  ul,  in  this  and  the  foregoing 
phrase,  is  considered  aa  denoting  or  express- 
ing a  consideration;  so  much,  that  Black- 
stone  has  treated  them  as  forms  of  consid- 
eration. 2  Rl.  Comm.  nhi  supra.  Strictly, 
however,  ut  denotw  that  the  civilians  called 
modus  (qualifleatlon);  Quio  belag  the  par* 
tide  employed  to  denote  what  they  called 
causa,  which  is  generally  translated  "consid- 
eration." Bracton,  fol.  18b.  See  "Consid- 
eraUon;"  "Causa."  Britton  calls  these 
phrases  or  fomuloe,  conditions,  and  repeats 
them  after  Bracton;  but  the  passage  in  the 
original  edition  is  much  corrupted.  Britt 
c.  36. 

DOCK.  As  a  noun,  the  inclosed  space  oc> 

cupied  by  prisoners  in  a  criminal  OOOTt;  the 
space  between  two  wharves. 

As  a  Terb.  to  curtail  or  dlmlnldi,  as  to 
dock  an  entalt 

DOCK  WARRANT.  A  document  issued  by 
a  dock  comiiany  or  dock  owner  in  England, 
stating  that  certain  goods  therein  menttoned 
are  deliverable  to  a  person  therein  named, 
or  to  his  assigns,  by  indorsement.  Dock 
warrants  in  form  resemble  bills  of  lading 
iq.  v.),  but  they  differ  from  them  in  this, 
that  when  goods  are  at  sea.  a  purchaser  who 
takes  a  bill  of  lading  lias  done  all  that  is 
possible  to  obtain  possession  of  them,  while 
a  pnn^aaw  who  takes  a  dock  warrant  can 
at  any  moment  lodge  it  with  the  do<  k  com- 
pany, and  so  take  actual  or  constructive 
possession  of  the  gomls.  It  therefore  skeins 
that  the  indorsement  of  a  dock  warrant 
does  not  at  common  law.  pass  the  ownership 
In  the  poods,  or  divest  the  vendor's  lien  If 
the  goods  have  not  been  paid  for,  but  merely 
operates  as  a  constructive  delivery  of  them 
as  between  the  indorser  and  Indorsee,  until 
the  dock  company  has  "attorned"  to  the  In- 
dorsee by  agreeing  to  hold  the  poods  for 
him.  Benj.  Sales,  573,  674;  3  C.  P.  Div.  378, 
460.  See  "Delivery  Order."  Dock  warrants, 
however,  are  included  in  the  factors'  arts 
among  the  "documents  of  title."  the  jwsses- 
sion  of  which  gives  a  factor  power  to  confer 
a  good  title  to  the  goods  on  persons  dealing 
with  him  In  good  faith.  BenJ.  Sales.  668. 
See  "Fsetors'  Acti." 
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DOCKAGE.   The  charge  for  use  of  a  dock. 

DOCKET.  A  formal  record  of  Judicial  pro- 
OMdings;  a  brief  writing;  a  small  piece  of 
paper  or  parchment  havhif?  the  effect  of  a 
larger.    Blount.    An  abstract.  Cowell. 

DOCKET,  STRIKING  A.  In  EncUeh  bank- 
ruptcy practice.  The  HMnK  of  petition  and 

bond  to  obtain  the  lord  chanrollor's  flat,  al- 
lowing proceedings  against  an  alleged  bank- 
mpt  Blown. 

DOCTOR  AND  STUDENT.  ThO  title  of  a 

work  written  by  St.  ncrmaln  in  the  reign  of 
Henry  VI 11.,  in  which  many  principles  of 
the  common  law  are  discussed  in  a  popular 
manner.  It  is  in  tlie  form  of  a  dialogue  be- 
tween a  doctor  of  dfTlnlty  and  a  student  In 
law,  and  has  always  been  mnsldered  a  book 
of  merit  and  authority.  1  Kent,  Comm.  604; 
Grabb,  HItt  Bug.  Law.  482. 

DOCTORS  COMMONS.  Antnstttiltlon  near 

St.  PaiiTs  cathedral,  where  the  eocloriaatlcal 

and  a<lniiraity  court.s  are  held. 

DOCUMENTS.  The  deeds,  agreements, 
title  papers,  letters,  receipts,  and  other  writ- 
ten instrument.';  used  to  prove  a  fact. 

 In  Civil  Law.   Evidence  delivered  in 

the  fonnt  establiahed  by  law.  of  whatever 
nature  such  evidence  may  be.  The  Uom  Is, 
however,  applied  principally  to  the  testi- 
mony of  witnesses.  Savlgny,  Hist  Rom. 
Law,  s  165. 

DODRANS  (Lat.)  In  Roman  law.  A  sub- 
division of  the  OH.  containing  nine  unciac : 
the  i)roportion  of  nine-twelfths,  or  three- 
Xourtba,  Z  Bl.  Ck>mm.  4$2»  note;  Tayl.  Civ. 
Law.  492. 

DOE,  JOHN.  Originally  the  name  of  the 
flctitiou.s  plaintiff  in  the  action  of  ejectment. 
Now  used  as  a  fictitious  name  to  designate 
any  party  whose  name  is  unknown. 

DOED  SANA  (Ssanm).  The  actual  per- 
petrator of  a  homicide. 

DOER.  In  Scotch  law.  An  agent  or  at- 
torney.   1  Karnes,  Eq.  32r). 

DOG-DRAW.  In  forest  law.  Drawingafter, 
that  Is,  pursuing,  a  deer  with  a  dog.  One  of 
the  ( ifi  umstatK  es  which  constituted  what 
was  called  the  manifest  deprehension  of  an 
offender  against  venison  in  a  forest;  tliat  Is, 
his  being  caught  In  the  act  of  committing 
the  offense,  or  taken  with  the  mainour,  as  it 
was  otherwise  t  ailed.  Manw.  For.  Law.  pt. 
2.  c.  8.    See  "Mainour." 

DOGMA.  In  civil  law.  This  word  is  used 
in  the  first  c-hapter,  first  section,  of  the  sec- 
ond Novel,  and  signifles  an  ordinance  Of  the 

senate.    See  also.  Dig.  27.  1.  6. 

DOITKIN,  or  DOIT.  A  foreign  coin  of 
small  value,  prohibited  by  St  8  Hen.  V.  c.  I. 
from  being  Introduced  into  Bnglaad. 

DOLE  (Law  Lat.  dnUi ;  Saxon,  doet;  from 
dndan,  to  divide  or  distribute). 
— »ln  Old  English  Law.  A  part  or  por- 


tion. Spelman.  Dole  meadow  was  one  in 
which  several  persons  had  a  share.  Cow^L 

 In  Scotch  Law.   Criminal  Intent;  erlt 

design.    Bell.  Diet.  voc.  "Crime." 

I    DOLG  I  Saxon  ).   A  wound.  Spelman. 

I  DOLG  BOTE.  A  recompense  for  a  sear  or 
I  wound.  OowelL 

DOLI  CAPAX.  Capable  of  mladUef ;  bar- 

ing  knowledge  of  right  and  wrong.   4  BL 

Comm.  22,  23:   1  Hale,  P.  C.  26.  27. 

DOLI  INCAPAX  (iAt)  Incapable  of  dis- 
tinguishing good  from  evil.  A  dilld  under 

fourteen  Is,  prima  facie,  inrapai  doU,  bat 
may  be  shown  to  be  capax  doli.  3  Bl.  Comm. 
28. 

■ 

DOLO.  The  Spanish  form  ai  dotm. 

DOLOSUS  VERSATUR  IN  QENBRALL 

bus.  A  deceiver  deals  in  generals.  2  Coke. 
34:  2  Bulst.  226:  Lofft,  782;  1  Rolle,  Abr. 
I'll:  Wingate.  Max.  636;  Broom,  Lsg.  Max. 

(3d  London  Ed.)  264. 

DOLUM  EX  INDICIIS  PERSPICUIS  PRO- 
bar!  convenit.  Fraud  should  be  proved  by 
clear  tokens.  Cods^  2.  2L  6;  1  Story,  Oont 

(4th  Ed.)  p.  602. 

DOLUS  (Lat.)  In  civil  law.  A  fraudulent 
address  or  trick  used  to  deceive  some  one;  a 
fraud.  Dig.  4.  3.  1.  Any  subtle  contrivance 
by  words  or  acts  with  a  design  to  circum- 
vent. 2  Kent  Comm.  6M;  Code.  2.  21. 

D'lJiifi  differs  from  culpa  in  this,  that  the 
latter  proceeds  from  an  error  of  the  under- 
standing, while  to  constitute  the  former- 
there  must  be  a  will  or  Intention  to  do 
wrong.  Wolff.  Inst.  §  17. 

It  seems  doubtful,  howev*  : ,  whether  the 
general  use  of  the  word  dolun  in  the  civil  law 
Is  not  radier  that  of  very  great  negttgenoe. 
than  of  fraud,  as  used  in  the  common  law. 

Such  acts  or  omissions  as  operate  a.s  a  de- 
ception upon  the  other  party,  or  violate  the 
just  confidence  reposed  by  him.  whether 
there  be  a  deceltfal  intent  (smIm  eaimst) 
or  not.  Poth.  du  Depot.  nf>tes  23,  27:  Story, 
Uailni.  S  L'na:  2  Kent.  Cnmni.  r.Ofi.  note 

DOLUS  AUCTORIS  NON  NOCET  SUC- 
osesori.  The  ftaud  oC  a  predecoaaor  doss 
not  prsJndlce  the  ■neoeasor. 

DOLUS  CIRCUITU  NON  PURGATOR. 
Fraud  Ih  not  purged  by  circuity.  Bsc  Max. 
reg.  1 :  Noy.  Max.  9.  .12;  Broom.  Log.  Max. 
(8d  London  Bd.)  210. 

DOLUS  DANS  LOCUM  CONTRACTUI. 
F'raud  or  deceit  giving  occasion  for  the  con- 
tract. This  phrase  is  applied  to  a  false  rep- 
resentation, when  it  Is  such  as  to  induce  the 
contract.  The  phrase  Is  commonly  used  in 
expressing  the  nil<-  that  a  contract  l.«i  not 
voidable  for  misrepresentations  unless  the 
representation  was  dant  locum  contraetuL  i. 
c.  unless  It  Induced  the  misled  party  to  en- 
ter into  the  contract.  Therefore,  if  the  per- 
son to  whom  the  false  representations  were 
made  did  not  rely  on  it  but  made  further 
inquiries,  he  eonld  iwt  afterwards  make 
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uae  of  it  to  avoid  the  contract.  6  Claric  &  F. 
444. 

DOLUS  EST  MACHINATIO,  CUM  ALIUD 
diMimulat  aliud  agit.  Deceit  is  an  artifice, 
since  It  ipretands  one  thing  and  does  anotlier. 
Lane,  47. 

DOLUS  ET  FRAUS  NEMINI  PATROCI- 
nentur;  patrocinari  debent.  Deceit  and  fraud 
sliall  accuse  or  benefit  no  man ;  they  them- 
selves need  to  be  excused.  Y.  B.  14  Hen. 
VIII.  8:  Story.  Eq.  Jur.  §  395;  3  Coke,  78;  2 
Konl.I   Kq.  bk.  2.  c.  C.  §  .1. 

Dominium  non  potest  ease  in  pendenti,  the 
right  of  property  cannot  be  in  abeyance. 
Hallu  Max.  89. 

DOLUS  MALUS  ( Lat.  fraud;  deceit  with 
an  evil  intention).  Distinguished  from 
doln*  bcnu»,  Justiflable  or  allowable  deceit. 
Calv.  Lex.;  Broom.  Leg.  Max.  349;  1  Kaufm. 
Mackeld.  Civ.  Law.  165.  Misconduct.  Mag- 
na ncgligi'titiij  mlpa  eat;  magna  culpa  dolus 
e«t,  great  negligence  is  a  fault;  a  great  fault 
Is  fraud.  2  Kent,  Comm.  61N).  note. 

DOM.  PROC.  (domns  proeerum} .  The  house 
of  lords.  Wharton. 

DOMAIN.  Dominion:  territory  governed; 
possession;  estate;  land  about  the  mansion- 
house  of  a  lord;  the  right  to  dispose  at  our 
pleasure  of  what  belongs  to  us. 

A  distinction  has  hern  made  between 
"property"  and  'domain.  '  The  former  i.s 
said  to  be  that  quality  which  is  conceived  to 
be  In  the  thing  Itself,  considered  as  belong- 
ing to  such  or  such  person,  exclusively  of 
all  others.  By  the  latter  Is  understood  that 
right  which  the  owner  has  of  disposing  of 
the  thing.  Hence,  domain  and  property  are 
said  to  be  correlative  terms;  the  one  Is  the 
active  right  to  dispose  of.  the  other  a  passive 
quality  which  follows  the  thing,  and  places 
it  at  the  disposition  of  the  owner.  3  Toul- 
lier.  Dr.  Civ.  note  83.  But  this  distinction  is 
too  subtle  for  practical  use.  Puffendorff, 
Law  Nat.  lib.  4.  c.  4.  5  2.  See  1  Bl.  Comm. 
105,  106;  1  Bouv.  Inst,  note  456;  Clef  des 
Lois  Rom.;  Domat.  Civ.  Law;  1  HUllard. 
Real  Prop.  24;  2  Hill.  Abr.  237. 

DOMBOC.orDOMBEC  (Saxon).  The  name 
of  codes  of  laws  among  the  Saxons.  Of 
these.  King  .\lfr«^(r8  was  tlie  most  fSjnous. 
1  Bi.  Comm.  46;  4  Bi.  Comm.  411. 

The  Ihmboe  of  King  Alfred  is  not  to  be 
confounded  with  the  Domesdl^  Book  of 
William  the  Contiucror. 

DOME  (Saxon).  Doom;  sentence;  judg- 
ment; an  oath;  the  homager's  oath  in  the 
Blaclt  Book  of  Hereford.  Blount. 

DOME  BOOK.  A  ])Ook  or  code  said  to 
have  been  compiled  under  the  direction  of 
Alfred,  for  the  general  use  of  the  whole 
kingdom  of  England;  containing,  as  is  sup- 
posed, the  principal  maxims  of  the  common 
law,  the  penalties  for  misdemeanors,  and  the 
forms  of  judicial  proceedings.  It  is  said  to 
have  been  extant  so  late  as  the  reign  of  Ed- 
ward IV..  but  is  now  lost  1  Bl.  Comm.  64. 
65. 


This  is  stated  by  Black.stone  on  the  au- 
thority of  the  early  English  historians,  but 
Mr.  Hallam  considers  the  authority  insuffi- 
cient. 2  Hallam,  Mid.  Ages,  402. 

DOMESDAY,  or  DOMESDAY  BOOK  (Sax- 
on). .\n  ancient  rec'ord  madp  in  tbn  timo  of 
William  the  Conqueror,  and  now  remaining 
in  the  English  exchequer,  consisting  of  two 
volumes  of  unequal  size,  containing  minute 
and  accurate  surveys  of  the  lands  In  Eng- 
land. It  has  been  printed,  also.  2  Shars- 
wood.  Bl.  Comm.  49,  50. 

A  variety  of  ingenious  accounts  are  given 
of  the  origin  of  this  term  by  the  old  writers. 
The  commoner  opinion  seems  to  be  that  it 
was  so  called  from  the  fullness  and  com- 
pleteness of  the  survey  making  it  a  day  of 
Judgment  for  ihe*  value,  extent,  and  qunii* 
ties  of  every  piece  of  land.  See  Spelman; 
Blount;  Ternies  de  la  I.*y. 

It  was  practically  a  careful  census  taken 
and  recorded  in  the  exchequer  of  the  king- 
dom of  Rngland. 

D0ME8MEN  (SftXOIl).  An  inferior  kind 
of  Judges;  men  appointed  to  doom  (judge) 
In  matters  in  controversy.   Cowell.  Suitors 

in  a  (ourt  of  a  manor  in  ancient  demesne, 
who  are  Judges,  there.  Blount;  Whishaw; 
Ttormes  de  la  L^. 

DOMESTIC.    A  servant  residing  with  a 

family.    41  Tex.  558. 

Pertaining  to  a  domicile  or  family, 

DOMESTIC  ADMINISTRATION.  See  "Ad- 
mlnlstraUon"  (11). 

DOMESTIC  ATTACHMENT.  A  species 
of  attachment  against  resident  debtors  who 
absent  or  con<  eal  themselves,  as  foreign  at- 
tachment («/.  r.)  is  against  nonresidents.  20 

Pa.  St.  144;  2  Kent,  Comm.  403. 

DOMESTIC  BILL  OF  EXCHANGE.  A  bill 
of  exchange  drawn  on  a  person  residing  In 
the  same  state  With  the  drawer;  or  dated  at 
a  place  in  the  state,  and  drawn  on  a  person 
living  within  the  state.  25  Miss  14:'..  It  is 
the  residence  of  the  drawer  and  drawee 
which  must  determine  whether  a  bill  is  do- 
mestic or  foreign.  Id. 

DOMESTIC  CORPORATIONS.  Corpora- 
tions transacting  business  in  the  state  by 
which  th^  are  created. 

DOMESTICS.  Those  who  reside  in  the 
same  house  with  the  master  they  serve.  The 
term  does  not  extend  to  workmen  or  labor- 

ers  employed  out  of  iloors.  5  Bin.  (Pa.)  107; 
Merlin.  Repert.  The  act  of  Congress  of 
April  30.  1790  (section  25).  uses  the  word 

"dnmrstic"  in  this  sense, 

DOMESTICUS.  In  old  European  law.  A 
seneaehaK  steward,  or  mafor  dtmo;  a  Judge's 
assistant:  an  assessor  (q.  v.)  Spelman. 

DOMICELLA.     In  old   English  law.  A 

damsel.    Flpta.  lib.  1,  c,  20.  §  sn. 

DOMICELLUS  (Law  Lat.  dim.  of  f7o»/M;i»rv) . 
In  old  European  law.  A  young  lonl;  a 
title  anciently  given  to  the  lang's  natural 
sons  In  France,  and  sometlmea  to  the  eldest 
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SODS  of  noblemen  there.  Spelman;  Blount. 
Spelman  .says  it  answered  to  the  Sknkd  '^el- 

inp."  "aetholing." 

DOMICILE.  That  place  where  a  man  has 
bis  tme,  fixed  and  permanent  home  and 
principal  establishment,  and  to  which,  when- ! 
ever  he  is  absent,  he  has  the  intention 
of  retumlBS.  Lieber,  Bne.  Am.;  10  Mass. 
188;  11  La.  175:  5  Mete.  (Mass.)  187;  4 
Barb.  (N.  Y.>  5U5:  9  Ired.  (N.  C.)  99;  1 
Tex.  673;  13  Me.  25.5;  27  Mtss.  704;  1  BoBW. 
(N.  Y.)  673;  74  111.  312. 

The  place  In  which  one's  habitation  is 
fixed,  without  any  present  intention  of  re- 
moving therefrom.    Story,  Confl.  Laws,  §  43. 

It  is  a  more  extensive  term  than  "resi- 
dence" or  "habitation,"  not  only  residence, 
but  intent  to  remain,  being  essential  to  domi- 
cile (4  Hun  fX.  Y  ]  487:  4  Humph.  [Tenn.l 
346),  though  they  have  been  considered  con- 
vertible for  certain  purposes  (17  Pick. 
[Mass.1  291). 

Domicile  may  1)p  either  national  or  domes- 
tic. In  deciding  the  question  of  national 
domicile,  the  point  to  be  determined  will  be 
in  which  of  two  or  more  distinct  nationali- 
ties a  man  has  his  domicile.  In  deciding  the 
matter  of  domestic  domicile,  the  question  is 
In  which  subdivision  of  the  nation  does  the 
person  have  his  domicile  Thus,  whether  a 
person  is  domiciled  in  Kngland  or  France; 
would  be  a  question  of  national  domicile, 
whether  in  Norfolk  or  Suffolk  county,  a 
question  of  domestic  domicile.  Hie  distinc- 
tion is  to  be  kept  in  mind,  since  the  rules 
for  determining  the  two  domiciles,  though 
frequently,  are  not  necessarily,  the  same. 
See  2  Kent.  Coram  110:  Stoiy.  Tonfl.  Laws.  § 
30  et  seq.;  Westl.  I'riv.  Int.  Law.  15;  Wheat 
Int.  Law.  123  et  seq. 

The  Romanists  and  civilians  seem  to  at- 
tach about  equal  importance  to  the  place  of 

business  and  of  residence  as  flxinp  the  place 
of  domii  ile.  Story,  Confl.  Laws.  §  42.  This 
may  go  far  towards  reconciling  the  dis- 
crepancies of  the  common  law  and  civil  law 
as  to  what  law  is  to  govern  in  regard  to 
contracts.  Hut  at  common  law  the  main 
question  in  deciding  where  a  person  has  his 
domicile  is  to  decide  where  he  baa  his  home, 
and  where  he  exercises  his  political  rights. 

Legal  residence.  Inhaliitancy.and  domicile 
are  generally  used  as  svnonvmous.  1  Bradf. 
8ur.  (N.  Y.)  70;  1  Har.  (Del.)  383;  1  Spen- 
cer (N.  J.)  328;  2  Rich.  (S.  C.)  489;  10  N. 
H.  452;  3  Wash.  C.  C.  (U.  S.)  r,.'55;  15  Mees. 
it  W.  433;  23  Pick.  (Mass.)  170;  6  Mete. 
(Mass.)  998;  4  Barb.  (N.  Y.)  606;  7  Gray 
(Mass.)  2f^f>.  Tlut  mil;  !i  depends  on  the  con- 
nection and  purpose.    1  Wend.  (N.  Y.)  43; 

5  Pick.  (MaM.)  281;  17  Pick.  (Mam.)  281; 
16  Me.  58.  . 

Commercial  domicile  Is  a  domldfe  ac- 
quired by  maintenance  of  a  rommercial  es- 
tablishment in  a  country.  In  relation  to  trans- 
aetlona  connected  with  such  establishments. 
1  Kent,  Comm.  82;  2  Kent,  Comm.  IL  12. 

DOMICILIATE.  To  fix  or  otUbUsh  a  dom- 
icile. 

DOMIGERIUM.  Power  over  another;  also 
danger.  Braeton,  lib.  4,  tit  1,  c  10. 


DOM  IN  A.  A  title  given  to  honorable  wo- 
men, who  anciently,  in  their  own  rlfdlt  Of 

inheritance,  held  a  barony.  Cowell. 

DOMINANT.  That  to  which  a  senritude 
or  eaaement  is  due.  or  for  the  bmellt  of 

which  it  exists.  Distinguished  from  "serv- 
ient," that  from  which  it  is  due.  See  "iSaso- 
meat" 

DOMINANT  TENEMENT.    In  dvU  and 

Scotch  law.  A  term  used  in  the  constitution 
of  servitudes,  meaning  the  tenement  or  sub- 
jert  in  favor  of  whiCh  tlie  awvitude  Is  con- 
stituted.   Bell.  Diet 

DOMINATiO.  In  old  English  law.  Lord- 
ship.   Mem.  in  Scacc.  H.  22  Edw.  I. 

DOMINICIOE.  The  act  of  killing  one's 
lord  or  master. 

DOMINICUM  (Lat  domain:  domain;  de- 
mesne). A  lordship;  that  of  which  one  has 
the  lordship  or  ownership;  that  which  re- 
mains under  the  lord's  immediate  diane  and 
control. 

In  this  sense  It  ls>  equivalent  to  the  Saxon 

bordlands.  Spelman:  Blount.  In  regard  to 
lands  for  which  the  lord  received  services 
and  homage  merely,  the  domimieum  was  la 
the  tenant 

Property;  domain;  anything  pertaining  to 
a  lord.  Cowell. 

——In  Ecclesiastical  Law.  A  church,  or 
any  other  building  consecrated  to  CM.  Do 
Cange. 

DOMINICUM  ANTIQUUM.  In  old  English 
law.    Ancient  demesne.    Braeton,  fol.  36J*b. 

DOMINIUM  (Lat.)  Perfect  and  complete 
property  or  ownership  in  a  thing. 

PJontm  ill  rr  rlnmitiimn. — plena  in  re  po- 
testas.  This  right  is  composed  of  three  prin- 
cipal elements,  viz..  the  right  to  use.  the  right 
to  enjoy,  and  the  right  to  dispose  of  the 
thing,  to  the  exclusion  of  every  other  person. 
To  use  a  thing,  jus  ittrn<li  tantnm.  consists  in 
employing  it  for  the  purposes  for  which  it 
is  fit.  Without  destroying  it  and  whldi  em- 
plnymcnt  can  therefore  be  repeated;  to  en- 
joy a  thing,  jus  frncndi  tantum,  consists  in 
receiving  the  fruits  which  it  jrfelds,  whether 
natural  or  civil,  quidquid  ex  re  naacitur;  to 
dispose  of  a  thing,  jus  ahtitendi.  is  to  destroy 
it.  or  to  transfer  it  to  another.  Thus,  he 
who  has  the  use  of  a  horse  may  ride  him.  or 
put  him  In  the  plough  to  cultivate  bla  own 
soil:  but  he  has  no  right  to  hire  the  horse 
to  another,  and  receive  the  civil  fruits  which 
he  may  produce  in  that  way.  On  the  other 
hand,  be  who  has  the  enjoyment  of  a  thing 
Is  entitled  to  receive  all  the  profits  or  reve- 
nues which  may  be  derived  from  it.  either 
from  natural  or  civil  fruits.  And.  lastly,  he 
who  has  the  rli^t  of  dlspoelng  of  a  thing. 
jus  abutendi.  may  sell  it.  or  give  it  away, 
etc.,  subject,  however,  to  the  rights  of  the 
usuary  or  usufructuary,  as  the  case  may  be. 

These  three  elements,  mm.  frwctuM, 
SU8.  when  united  in  the  same  pawn,  ean- 
stitutc  the  dominium:  but  they  maybe,  and 
frequently  are,  separated,  so  that  fhe  rii^t 
of  diaposlDg  of  a  thing  may  bdoag  t»  Pn> 
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mus,  and  the  rights  of  using  and  enjoying 
to  8€cundu»t  or  the  right  of  enjoying  alone 
may  belonc  to  Becundus,  and  the  right  of 
using  to  Terti«9.  In  that  case,  Primus  is  al- 
ways the  owner  of  the  thing,  but  he  is  the 
naked  owner,  inasmuch  as  for  a  certain  time 
te  Is  aetnally  deprtred  of  all  ib»  i^rliicipal 
advantages  that  can  be  derived  from  it. 
Secundus.  if  he  has  the  use  and  enjoyment, 
jtiM  utendi  et  fruendi  simul,  is  called  the 
"osufracttiary,"  usua-fructuarim;  If  he  has 
the  oijoirment  only,  fu*  fruendi  ttmtum,  he 
is  the  fructuarivs.  And  Trrtiiis.  who  has 
the  right  of  use,  jus  utendi  tantumt  is  called 
the  vmuTj, — uauaHus.  But  this  dismember- 
ment of  thp  plemonts  of  the  dominium  Is  es- 
sentially temporary.  If  no  shorter  period 
has  been  fixed  for  its  duration,  it  terminates 
with  the  life  of  the  usuary.  fructuary,  or 
usnfmctnary,  for  which  reason  the  rtghte  of 
use  and  usufruct  are  called  "personal  servl- 
tudea."  Besides  the  separation  of  the  ele- 
■ents  of  the  dominium  among  dUforent  per 
sons,  there  may  also  be  a  jus  in  re.  or  dis- 
memberment, so  far  as  real  estates  are  con- 
i  vriiti!,  in  favor  of  other  estates.  Thus,  a 
right  of  way  over  my  land  may  exist  i&  favor 
of  ymtr  house.  This  right  Is  so  oompletely  at< 
tarhed  to  the  house  that  It  can  never  be  sepa- 
rated from  it,  except  by  its  entire  extinc- 
tion. This  class  of  jura  in  re  is  called  "pre 
dial"  or  "real"  servitudes.  To  constitute  this 
servitude,  there  must  be  two  estates  belong- 
ing to  different  owners.  These  estates  are 
viewed  in  some  measure  as  Juridical  persons. 
,  capsble  of  aeqnirltts  rli^ts  and  incurring 
obligations.  The  estate  In  favor  of  which 
the  servitude  exists  is  the  creditor  estate, 
and  the  estate  by  which  the  servitude  is 
due.  the  debtor  estate.  2  Marlade,  848  et 
seq. 

DOMINIUM  DIRECTUM  (Lat.  legal  own- 
ership. 

 In  the  Civil  Law.  Ownership,  as  dis- 
tinguished ftam  enjoymoit 
 in  th«  Feudal  Law.  The  rl^t  of  the 

lord. 

DOMINIUM  DIRECTUM  ET  UTILE  (Lat) 
Ftall  ownership  and  possewlon  nntted  In  one 


DOMINIUM  EMINCN8.  Bmiaeot  domain. 

Tayl.  Civ.  Law.  463.  { 

DOMINIUM  NON  POTEST  E88E  IN  PEN- 
deirti.  Lonlsidp  cannot  ho  in  sospenso,  i.  e., 
property  cannot  remain  in  abejanoe.  Halk. 

Max  3f». 

DOMINIUM  PLENUM.  Full  ownership; 
lie  onion  of  the  doml»i«m  dtreetum  with  the 
dOMlalKSi  utile*  TOyL  Cky.  Law.  478. 

DOMINIUM  UTILE  (Lat.)    The  benoflcial 

ownership:   tho  use  of  the  property. 

DOMINO  VOLENTE  (Lat)  With  the  own- 
ers consent. 

OOMINU8  (Lat.)  The  lord  or  master; 
the  owner.  Ainsworth.  The  owner  or  pro- 
prietor of  a  thins,  as  distinguished  from 
htm  wko  OMi  it  merely.  Calr.  Lex.  A. 


master  or  principal,  as  distinguished  from 
an  agent  or  attorney.  Story,       1  Vmn 

riere. 

 In  Civil  Law.   A  husband;  a  family. 

Vlcat 

DOMINU8  LITIS  (Lat.)  The  master  of  a 
suit;  the  client,  as  distinguished  from  an 
attorney.   And  yet  it  is  said«  althoogh  ho 

who  has  appointed  an  attorney  is  properly 
called  dominus  litis,  the  attorney  himself, 
when  the  cau.se  has  l)een  tried,  beeomeo  tho 

dom,inus  litis.    Vi<  at. 

DOMINU8  NAVIS.  In  the  dvU  law.  The 

owner  of  a  vessel.    Dig.  39.  4.  11.  S. 

DOMINU3  NON  MARITABIT  PUPILLUM 
nisi  semel.   A  lord  cannot  give  a  ward  in 

marriage  but  once.    Co.  Litt.  9. 

D0MINU8  REX  NULLUM  HABERE  P0> 
test  parem,  multo  minus  superiorem.  The 

king  ( annot  have  an  equal,  much  less  a  Su- 
perior.   1  Reeve,  Hist.  Eng.  Law,  11  f). 

DOMITAE  (Lat)  Tame;  subdued;  not 
wild. 

DOMO  RIMRANDA.  A  writ  that  lay  for 

one  against  his  neighbor,  by  the  anticipated 
fall  of  whose  house  he  feared  a  damage  and 
injury  to  his  own.  Reg.  Orig.  18S;  Tonnes 
de  la  Ley. 

DOMUS  (Lat.)  In  the  civil  and  old  Eng- 
lish law.  A  hou.^e  or  dwelling:  a  habita- 
tion.   Inst.  4.  1.  S;  Towns.  Pi.  183-185. 

Held  synonymous  with  "messuage."  Cm. 
Jae.  eS4. 

D0MU8  CAPITULARI8.  In  old  records. 
A  chapter  honss;  the  dhavter  house.  Dyer, 

26b. 

DOMUS  CONVER80RUM  {lAV  Lat  the 
house  of  13ie  converts).  An  ancient  house 

or  institution  (Spelman  calls  it  rnllrfjium) 
established  by  Henry  III.  for  the  benefit  of 
such  Jews  as  were  converted  to  the  Christian 
faith.  This  continued  to  the  reign  of  Ed- 
ward III.,  who,  having  expelled  the  Jews 
from  the  kingdom,  converted  the  building 
Into  a  place  for  keeping  the  rolls  and  records 
of  the  chancery.  Sp«lman;  Oowell.  voc. 
"Rolls."  It  is  now  called  the  "Rolls*  Office 
in  Chancery  Lane,"  though  in  Latin  the  old 
name  is  sometimes  retained.  Id.  VOC.  **MM> 
ter  of  the  Bolls." 

DOMUS  DEI.   The  house  of  God;  applied 

to  many  hospitals  and  religious  houses. 

DOMUS  PROCERUM.  The  house  of  lords; 
abbreviakod  into  Dom.  Proc:,  or  2>.  P. 

DOMUS  SUA  CUIQUE  EST  TUTISSI- 

mum  rcfuglum.  Every  man's  hOUSe  Is  his 
castle.  5  Coke,  91.  92;  Dig.  2.  14.  18;  Broom, 
Leg.  Max.  (3d  London  Ed.)  384;  1  Hale,  P. 
C.  481;  Post  Hom.  320;  8  Q.  B.  757;  16  Q.  B. 
546.  556;  19  How.  St  Tr.  1080.  flee  "Arrest" 

DOMUS  TUTISSIMUM  CUIQUE  REFUG- 
lum  atque  receptaculum.  The  liabitation  of 
each  one  is  an  inviolable  asylum  for  him. 
Die.  S.  4. 18. 
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DONA  CLANDESTINA  SUNT  SEMPER 
•4Mpicio«a.  Clandestine  gifts  are  always  sus- 
plctoaa.  S  Coke,  81:  Hoy,  lifax.  (Mh  Ed.) 

152;  4  Barn.  &  C.  652:  1  Maule  &  S.  253; 
Broom.  Leg.  Max.  ( .'id  !>ondon  Ed.)  264. 

DONARI  VIDETUR  QUOD,  NULLI  JURE 
cogente  conceditur.  That  Ui  considered  to 
be  given  which  is  granted  when  no  Jaw  com- 
pels.   Dig.  50.  17.  82. 

DONATARIUS  (Law  Lat.)    Que  to  whom 
flomelhliig  is  giTen;  a  donee. 

DONATIO  (Lat  a  gift).  A  transfer  of  the 

title  to  property  to  one  who  receives  It  with- 
out paj'ing  for  it.  Vicat.  The  art  by  which 
the  owner  of  a  thing  voluntarily  transfers 
the  title  and  possession  of  the  same  from 
himself  to  another  person,  wtthont  any  con- 
sideration. 

Its* literal  translatiou.  gift,  has  acquired 
in  real  law  a  more  limited  meaning,  being 
applied  to  the  conveyance  of  estates  tail.  2 
Bl.  Comm.  316;  Litt.  §  59;  West.  Symb.  § 
254;  4  Cruise,  Dig.  51.  There  are  several 
kinds  of  donatio, — as  donatio  simplex  et 
pun,  simple  and  pure  gift,  wifhont  compul- 
sion or  conplderatlon ;  donatio  abaohita  ct 
Jarga.  an  absolute  gift;  donatio  conilitionaliH. 
a  conditional  gift:  donatio  $tricta  et  coarc- 
liirOt  a  restricted  gift,  as  an  estate  tail. 

'  --Donatio  Inter  Vivos.  A  gift  between 
living  persons  A  contract  which  taltes 
place  by  the  mutual  consent  of  the  giver, 
who  dlrests  himself  of  the  thing  given 
in  order  to  transmit  the  title  of  it  to  the 
donee  gratuitmisly,  and  the  donee,  who  ac- 1 
cept.s  and  acquires  the  legal  title  to  It.  This 
donation  takes  place  when  the  given  is  not 
in  any  Immediate  apprehension  of  death, 
which  distinfjuishes  it  from  a  donatio  mortis 
cama.  1  Bouv.  Inst,  note  712.  See,  also, 
Civ.  Code  La.  art  148S;  Inst  t.  7.  S;  Ooop- 
er,  Inst  notes  474.  47.-.;  T'.  S.  Dig  tit.  "Gift" 

——Donatio  Mortis  Causa.  A  gift  in  pros- 
pect of  death.  A  gift  made  by  a  person  in 
sickness,  who.  apprehending  liis  dissolution 
near,  delivers,  or  causes  to  be  delivered,  to 
another,  the  possession  of  any  personal 
goods,  to  keep  as  his  own  in  case  of  the 
donor's  deoease.  2  BL  Comm.  514.  See 
Civ.  Code  T-a.  art.  1155. 

The  civil  law  defines  it  to  be  a  gift  under 
apprehension  of  death:  as  when  anything 
is  given  upon  condition  that  if  the  donor 
dies,  the  donee  shall  possess  it  absolutely,  or 
return  it  if  the  donor  should  survive,  or 
should  repent  of  having  made  the  gift 
If  the  donee  should  die  before  the  donor,  i 
Mile?  fPa.)  109-117. 

It  differ.s  from  a  lega*  y.  in;isiii\ii  h  as  it 
does  not  require  proof  in  tlie  (ourt  of  pro- 
bate (2  Strang^,  777.  See  1  BUgh  [N.  S.] 
681),  and  no  assMit  Is  reqnirsd  from  the 
executor  to  perfect  the  d<HMe*S  title  (2  Ves. 
Jr.  120;  1  Sim.  ft  S.  246).  It  differs  from  > 
a  gift  iMler  vivos  because  it  Is  ambulatory 
and  revocable  during  the  donor's  life,  he- ' 
cause  it  may  be  made  to  the  wife  of  the 
donor,  sad  because  It  Is  liable  tor  his  debts. 

DONATIO  NON  PRAESUMITUR.  A  gift 
Is  not  presumed.  Jenk.  Cent  Cas.  109. 


DONATIO  PERFICITUR  POSSESSiOHK 
accipientis.  A  gift  is  rendered  complete  by 
the  possession  of  the  receiver.   See  1  Bouv. 

Inst,  nofe  712:  2  .Johns   IS.Y.)  52;  2  Lsli^ 

(Va. )  :>;]7;  l'  Kent,  ronini.  43X. 

DONATIO  PROPTER  NUPT1A8  tLAt  gift 
on  aceonnt  of  marriage).    In  Homan  tew. 

A  gift  made  by  the  Imsltand  as  a  security  for 
the  marriage  portion.  The  effect  of  the  act 
of  giving  such  a  gift  was  different  according 
to  the  relation  of  the  parties  at  the  time  of 
making  the  gift.  Vicat.  Called,  alsu.  a 
"mutual  gift.  " 

The  name  was  originally  applied  to  a  gift 
made  before  marriage,  and  was  then  called  a 

donatio  ante  nuptias;  but  in  process  of  time 
it  was  allowed  to  be  made  after  marriage 
as  well,  and  was  then  called  a  donatio  prop* 
ter  nuptia». 

DONATION.  In  ecclesiastical  law.  A 
mode  of  acquiring  a  benefice  by  deed  of  gift 
alone,  without  presentation,  instttntion,  or 

induction.    'A  Steph.  Comm.  81. 

DONATIONUM  AtiA  PERFECTA,  ALIA 
incepta,  et  non  perfecta;  ut  si  donatio  lecta 
fuit  et  concessa,  ac  traditio  nondum  fuerit 
sulisecuta.  Some  gifts  are  perfect  others  la* 
dpient  snd  not  perfect;  as,  if  a  gift  wm 
read  and  agreed  to.  but  delivery  Iwd  BSt 
then  followed.    Co.  Litt.  5fi. 

DONATIVE  ADV0W80N.  In  ecclesiasUc- 
al  law.  A  speeles  of  sdTOWson,  where  the 

h(<nef5f  »'  is  ronferred  on  the  clerk  by  the  ^ 
patron's  deed  of  donation,  without  presenta- 
tion, institution,  or  indoctloa.  2  BL  Goous. 
23;  Termes  de  la  Ley. 

DONATOR  (Lat.  from  doiKtri  Law 
Fr.  donour).  In  civil  and  old  English  law. 
A  donor  or  giver;  the  party  who  nukes  a 
donatio,  or  gift.    Bracton,  fol.  11  et  ssq.: 

Fleta,  lib.  3,  c.  7,  §  4. 

Donaluritis  i  properly,  dondtm  itu^  ).  A  do- 
nee; a  person  to  whom  a  gift  is  made;  a 
pttrehassr.  Bracton,  foL  18  et  ssq.;  Flels. 
II  bi  snpra.  * 

DONATOR  NUNQUAM  DESINIT  POSSI- 
dere  antequam  donatarlusinclplatpossiders. 
He  that  gives  nevsr  cesses  to  posssss  mtil 
he  that  receives  begins  to  posssSi.    Dyer,  I 

281:  Bracton,  41b.  ' 

OONATORIUS.  A  done«:  a  person  to  | 
whom  a  gift  is  made;  a  pnrcbaser.  Brse> 
ton,  fol.  IS  et  seq.;  Flets»  lib.  S.  c  7.  f  4.  | 

DONATORY.    The  i)erson  on  whom  the 
liing  bestows  his  right  to  any  forfeiture  that  i 
has  fsllen  to  the  crown.  I 

DONEE.   He  to  whom  a  gift  is  made  or 
a  hequest  given;  om    who  is  invested  with  1 
a  power  of  appointment   He  is  sometimes 
called  an  '^polntee.'*  4  Kent  Comm.  214; 
4  Cruise,  Dig.  61. 

DON  IS,  STATUTE  DE.  The  sUtute  of 
Westminster  11.  2,  namely,  13  Edw.  I.  c.  1, 
called  the  Statute  -  de  doais  oonMHomtlXbmt. 
This  statute  reviTes,  in  some  sort,  the  sa> 
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cient  feudal  restraints  which  were  origi- 
nally laid  oil  alii  natioi>K.  Its  effect,  by  mak- 
ing a  limitation  in  tail  inalienable,  was  to 
defeat  the  former  rule  of  constructtoii  by 
which  a  limitation  to  one  and  particular 
heirs  was  held  to  impose  a  condition  which 
was  fuIfUled  by  the  birth  of  such  heirs,  so 
that  tlie  fee  conditional  (fee  tail)  became  a 
fee  slm^e.  Such  estates  were  aftorwards 
called  "estates  tail."  See  "Estates;"  "Tall." 
2  Bl.  Comm.  110113. 

DONOR  (from  Law  Fr.  ilnnour;  Lat.  do- 

natoi). 

— Old  English  Law.  He  by  whom 
lands  were  gtven  to  another;  the  party 

making  a  donatio  t(j.  v.i    See  "Donator  ' 

 In  Later  Law.   He  who  gives  lauds  or 

tenements  to  another  In  tall.  Lltt.  S  67: 
Termes  de  la  Ley. 

In  Modern  Law.   He  who  makes  a  gift. 
8e«.  also.  "Power." 

DONUM  (Lat.)    A  gift. 

The  difference  l)etween  dunuin  and  numus 
is  said  to  be  that  donum  la  more  general, 
while  avKK«  Is  spedflc.  Numu*  Is  said  to 
mean  donum  with  a  cause  for  the  giving, 
though  not  a  legal  consideration,  as  on  ac- 
(ount  of  marriage,  etc.  Donum  is  said  to 
be  that  which  is  given  from  no  necessity  of 
law  or  duty,  but  from  free  will,  "from  the 
absence  of  which,  if  they  are  not  given,  no 
blame  arises,  but,  if  they  are  given,  pralso 
is  due."   Vicat;  Calv.  Lex. 

DOOM,  or  DOME.  In  Scotch  practice. 
Jndgment;  sentence.  The  Judgment  of  a 

court,  formerly  pronounced  by  the  mouth  of 
an  officer  called  a  dempster  (*/.  v.),  and  end- 
ing with  the  words.  "And  this  I  give  (or 
pronounce)  for  doom."  The. term  is  stlU 
retained;  sentences  in  criminal  cases  end- 
ing with  the  words.  "Which  is  pronoUDced 
for  doom."    See  2  Brown,  128. 

DORMANT.  Sleeping;  silent;  not  known; 
not  acting. 

 Dormant  Execution.  One  which  a  cred- 
itor delivers  to  the  sheriff,  with  directions 

to  levy  only,  and  not  to  sell,  unlil  further 
orders,  or  until  a  Junior  execution  is  re- 
ceived. 

 Dormant  Judgment.    One  upon  which 

no  execution  is  issued  until  the  time  limited 
for  issuing  execution,  as  of  course,  has  run 
out 

—■Dormant  Psrtners.  A  dormant  part- 
ner is  one  whopc  name  is  not  known,  or 
does  not  appear  as  partner,  but  who  never- 
tbeies.s  Is  a  silent  partner,  and  partakes  of 
the  proflts.  and  thereby  becomes  a  partner, 
either  absolutely,  to  all  Intents  and  pur- 
poses, or  at  all  events.  In  respect  to  third 
persons.  According  to  Mr.  Justice  Story, 
dormant  partners.  In  strictness  of  language, 
mean  those  who  are  merely  passive  in  the 
Arm,  whether  known  or  unknown,  in  contra- 
distinction to  those  who  are  active  and  <nn- 
dact  the  husiness  of  the  firm  as  principals. 
Story,  Partn.  f  80. 

DORMIUNT  ALIQUANDO  LEGES,  NUN- 
quam  moriuntur.  The  laws  sometimes  sleep, 
bat  never  die.  Inst  163. 


DORSUM  (Lat.  the  hack).  In  tforso  reeor-  , 
di,  on  the  back  of  the  record.  S  Coke,  44b. 

DORTURE.  A  dormitory  of  a  convent;  a 

place  to  sleep  in. 

DOS  (Lat.) 

 In  Roman  Law.  That  which  is  receiv- 
ed by  or  promised  to  the  husband  from  the 
wife,  or  any  one  else  by  her  influence,  tor 
sustaining  the  burdens  of  matrimony.  There 
are  three  classes  of  do».  Dos  profectitia  is 
that  which  is  given  by  the  father  or  any 
male  relative  from  his  property  or  by  his 
acL  Dos  adventitia  is  that  which  is  given 
by  any  other  person  or  frcNn  the  property  of 
the  wife  herself.  Dos  receptitia  is  where 
there  is  a  stipulation  connected  with  the  gift 
relating  to  the  death  of  the  wife.  Vicat; 
Calv.  Lex.;  Du  Cange;  1  Washb.  Real  Prop. 
147. 

 In  English  Law.  The  portion  bestow- 
ed upon  a  wife  at  her  marriage  by  her  hus- 
band. 1  Reeve,  Hist.  Eng.  Law,  Mo;  l 
Washb.  Real  Prop.  147;  1  Cruise.  Dig.  152. 

Dower  generally.  The  portion  which  a 
widow  has  in  the  estate  of  her  husband  after 

his  death.    Park.  Dower. 

This  use  of  the  word  in  the  English  law. 
though,  as  Spelman  shows,  not  strictly  cor- 
rect, has  still  the  authority  of  Tacitus  (de 

Mor.  derm.  18)  for  its  use.  And  if  the  gen- 
eral meaning  of  marriage  portion  is  given 
to  it.  it  is  strictly  as  applicable  to  a  gift 
from  the  husband  to  the  wife  as  to  one  from 
the  wife  to  the  husband.  It  occurs  often  In 
the  phrase  >hiK  (h  ilnfr  inii  mm  difnl,  dow- 
er should  not  be  sought  of  dower.  1  Washb. 
Real  Prop.  209. 

DOS  DE  DOTE  PETI  NON  DEBET.  Dow- 
er ought  not  to  be  sought  from  dower.  4 
Coke,  122;  Co.  Lltt.  31;  4  Dane,  Abr.  671;  1 
Washb.  Real  Prop.  209. 

DOS  RATIONABILIS  (Lat.  a  reasonable 

ma^t•la^;c  portion).  A  reasonable  jiart  of 
her  husband's  estate,  to  which  every  widow 
is  entitled,  of  lands  of  which  her  husband 
may  have  endowed  her  on  the  day  of  mats 
riage.  Co.  Litt.  336.  Dower,  at  common 
law.  2  Bl.  Comm.  284. 

DOS    RATIONABILIS   VEL  LBQITIMA 

est  cujuslibet  mulleris  de  quoeum|ue  tene- 
mento  tertia  pars  omnium  terrarum  et  tene- 
mentorum,  quae  vir  suus  tenuit  in  dominio 
sue  ut  de  feodo,  etc.  Reasonable  or  legiti- 
mate dower  bekmgs  to  every  woman  of  a 
third  part  of  all  the  lands  and  tenonients  of 
which  her  husband  was  seised  in  his  de- 
mesne, as  of  fee,  etc.  Co.  Lltt.  336. 

DOT.  A  French  word  adopted  in  Lonlsl* 

ana.  The  fortune,  portion,  or  dowry  which 
a  woman  brings  to  her  husband  by  the  mar- 
riage. 6  Mart.  (La.;  N.  S.)  460. 

DOTAGE.  Dotage  Is  that  feebleness  of  the 
mental  faculties  which  proceeds  from  old 
age.  It  Is  a  diminution  or  deray  of  that 
intellec  tual  power  which  was  once  possessed. 
It  is  the  slow  approach  of  death;  of  that  ir- 
revocable cessation,  witliout  hurt  or  disease. 
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of  all  the  functions  which  once  belonged  to 
the  llTlns  aninuiL  1  BUmd,  Cb.  (Md.)  889. 

DOTAL  PROPERTY.  By  the  civil  law  in 
Louisiana,  tor  this  term  is  understood  that 
property  which  the  wife  brings  to  the  hns- 

band  to  assist  him  in  bearing  the  expenses 
of  the  marriage  establishment.  Civ.  Code  La. 
art  2816. 

DOTALITIUM.  In  canon  and  feudal  law. 
Dower.  Spelman,  voc.  "Doariuin."  Calv. 
Lex. ;  2  BI.  Comm.  129.   Used  as  early  as  A. 

a  841. 

DOTATION.  In  French  law.  The  act  by 
which  the  founder  of  a  hospital,  or  other 
charity,  endows  it  with  property  to  fulfill 
its  desttnatloii. 

DOTE.  In  Spaniah  law.  The  property  and 
eflecta  which  a  woman  brings  to  her  hus- 
band for  the  purpose  of  aiding  him,  with 

the  rent--  and  rcvt'iniOB  tlieroof.  to  support 
the  expenses  ot  the  marriage,  i^s  Partidas. 
4.  11.  1.  **Do$,"  aajrs  Cajas,  '*e*t  pecunia 
viai'itfj.  nuptiarvm  rauaa.  data  I'cl  promissu." 
The  dower  of  the  wife  is  inalienable,  except 
in  certain  spodfied  caaes,  ft>r  which  see 
Ks'  richo.  Dir.  Raz. 

DOTE  AS8IGNAND0.  In  EngUah  law.  A 
writ  which  lay  In  ftiTor  of  a  widow,  when  it 

was  found  !*>  offirp  that  the  king's  tenant 
was  .seised  of  tenements  in  fee  or  fee  tail 
at  the  time  of  his  death,  uid  that  he  held 
of  the  king  in  chief. 

DOTE    UNDE    NIHIL    HABET.  Dower 

Vti'lf  nihil  habet  fq.  v.i 

DOTl  LEX  FAVET;  PROEMIUM  PUDOR- 
is  est,  idao  pareatur.  Tb6  law  favors  dower ; 

It  Ik  the  reward  of  <hastity.  therefore  let  It 
be  preserved.    Co.  Litt.  31 ;  Branch,  Prlnc. 

DOT  IS  ADMINI8TRATI0.  Admeasure- 
ment of  (lower,  where  fhe  widow  holds  more 
than  her  share,  etc 

DOTISeA.  A  dowager. 

DOUBLE    AVAIL    OF    MARRIAGE.  In 

Scotrh  law.  Doni)le  the  ordinary  or  single 
value  of  a  marriage.  Bell,  Diet.  See  "Du- 
plex Valor  Marltagii." 

DOUBLE  BOND.  In  Scotch  law.  A  bond 
with  a  penalty,  as  distinguished  from  a 
single  bond.  2  Karnes,  Bq.  359. 

DOUBLE  COMPLAINT,  or  DOUBLE 
quarrel.  A  grievance  made  Ivnown  by  a 
' !.  rk  or  other  person,  to  the  archbishop  of 
the  province,  against  the  ordinary,  for  de- 
laying or  refusing  to  do  justice  in  some 
pause  e<  :  Ici-iastl*  ill,  88  to  give  sentence,  in- 
stitute a  <  !erl<.  etr.  It  is  termed  a  "double 
complaint."  because  It  is  most  commonly 
made  against  both  the  Judge  and  him  at 
whose  .suit  juKtice  is  denied  or  delayed;  the 
eflfeci  wheri'of  is  that  the  archbishop,  taking 
notice  of  the  delay,  directs  iiis  letters,  under 
his  authentleal  seal,  to  all  clerks  of  his 
T>rovin'  r>.  r  ommandinK  them  to  admonish  the 
ordinary,  within  a  certain  number  of  days, 
to  do  the  justice  rsqnlred,  or  otherwite  to 


appear  before  him  or  his  official,  and  there 
allege  the  cause  of  his  delay;  and  to  sig- 
nify to  the  ordinary  that  if  he  neither  per- 
form fhe  thing  enjofnad.  nor  appear  nor 
show  cause  against  It,  he  himself.  In  his 
court  of  audience,  will  forthwith  proceed  to 
do  the  Justice  that  is  dne.  Gowsll. 

DOUBLE  (or  TREBLE)  COSTS.  In  Eng- 
land and  some  of  the  United  States,  ordi- 
nary costs,  and  fifty  per  cent,  thereof  in 
addition.    22  Mich,  'r,  9  Wend.  (N.  Y.)  443. 

In  other  states,  twice  the  ordinary  costs. 
18  Pa.  8L  264  :  84  N.  J.  Law,  146.  TreUe 

costs  is  either  full  cost.s.  and  seventy-five 
per  cent  additional,  or  three  times  the  ordi- 
nary costs,  Inr  dllEeront  ststes. 

DOUBLE  <or  TREBLE)  DAMAQEB.  to 

some  cases  It  Is  provided  by  statute  that  a 
party  may  recover  double  or  treble  dam- 
agea  In  these  cases  the  Jury  find  such  dam- 
ages as  they  think  proper,  and  the  court  en> 
hances  th«n  In  the  Judgment.  Brooke.  Ahr. 
"Damages."  pi.  70;  2  Inst.  11'';  1  Wi!.«. 
1  Mass.  155.  The  damages  are  actually 
donblod  or  trebled,  as  the  case  may  ha;  not 
assessed,  lika  doable  or  treUa  costs. 

DOUBLE  FINE.  In  old  English  law.  A 
fine  9ur  done  grant  et  render  was  called  a 
"douMa  flne,"  hoeause  it  compreiraiided  the 
fine  tur  eoffnieance  de  droit  come  ceo,  etc 
and  the  line  mr  conc€»»it.  2  BI.  Comm.  35S. 

DOUBLE  INSURANCE.  Is  where  divers 
insurances  are  made  upon  the  same  inter- 
est in  the  same  subject  against  the  same 
risks  in  fsTor  of  the  same  assnred.  In  pro- 
portions excee^Ung  th»  valne.   1  FUL  Ina 

S.'iP.  366. 

DOUBLE  PLEA.  The  alleging,  for  one 
single  purpoee.  two  or  more  distinct  gnmads 

of  defense,  when  one  of  them  would  be  as 
effec-tual  in  law  as  both  or  all.  See  "Dq- 
pUdty." 

DOUBLE  POSSIBILITY.  Apossibility  bas- 
ed or  dependent  on  another  possibility. 
Used  ordinarily  in  respect  to  the  creation  of 

contingent  trusts  and  remainder.''.  Thus,  a 
bequest  to  testator's  unborn  '"child"  is  valid, 
resting  on  a  single  possibility;  while  one 
to  his  unborn  "son"  is  invalid,  the  possibil- 
ity being  double. 

DOUBLE  RENT.  Required,  by  St.  U  Oca 
n.  c.  19.  as  a  penalty  of  a  tenant  holding 
over  after  notice  to  quit.  Wharton. 

DOUBLE  VOUCHER.  A  voucher  which 
oocurs  when  the  person  first  vonched  to 

warranty  comes  in  and  vouches  over  a  third 
person.  See  a  precedent.  2  BI.  Comm.  Ap- 
pendix V.  p.  xvii. 

The  necessity  for  double  voucher  arises 
when  the  tenant  In  tail  is  not  tho  tenant  In 
the  writ,  but  is  tenant  by  warranty;  that  Is. 
where  he  is  vouched,  and  comes  in  and  con- 
fesses the  warranty.  Gensndly  spwiMni:  to 
accomplish  this  result  a  pre\riou8  conrey- 
ance  is  necessary,  by  the  tenant  In  tail,  to  a 
third  person,  in  order  to  make  such  third 
person  tenant  to  a  writ  of  entry.  Prest. 
OonT.  1S6. 188. 
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.  DOUBLE  WASTE.  Wlion  a  tenant  bound 
to  npalr  suffers  a  housi-  to  be  wasted,  and 
ttan  unlawfully  fells  timber  to  repair  it,  he 
la  Mid  to  commit  double  waste.  Go.  Ldtt.  53. 

DOUBT.  The  uncertainty  which  exists  in 

relation  to  a  fact,  a  proposition,  or  other 
thing:  an  equipoise  of  tlie  mind  arising  from 
an  equality  of  contrary  reasons.  Ayliffe, 
Pand.  121.  See  "ReasonAble  Doubt" 

DOUN,  DON,  or  DONE  (Law  Fr.)  A  gift. 
The  thirty-fourth  chapter  of  Britton  is  en- 
titled "De  DotNM." 

DOWABLE.  Entitled  to  dower. 

j         DOWAGER.   A  widow  endowed:  one  who 

I     has  a  Jointure. 

——In  England.  A  title  or  addition  given  to 

I  the  wMtew  of  prlneeB,  dnkee,  earls,  and  oth- 
er noblemen,  to  distlngulih  them  from  the 
wives  of  the  heir,  who  have  a  right  to  bear 
the  title. 

DOWAQCR  QUEBN.   The  widow  of  the 

1:1  ns.  As  such  she  enjoys  most  of  the  privi- 
leges belonging  to  her  as  queen  consort.  It 
is  not  treason  to  conspire  her  death  or  vio- 
late her  chastity,  because  the  succession  to 
the  crown  Is  not  therelqr  endangered.  No 
man.  however,  r  an  marry  her  without  a  spe- 
cial license  from  the  soTorsign,  on  pain  of 
forfeltliig  his  lands  or  goods.  1  BL  Ckimm. 

j  DOWER  (Fr.  doner,  to  endow).  The  pro- 
j  vision  which  the  law  makes  for  a  widow 
I  out  of  the  lands  or  tenements  of  her  hus- 
band, for  her  support  and  the  nurture  of  her 
I  children.  Co.  Lltt  30a;  2  Bl.  Comm.  ISO;  4 
j  K*^nt.  Coram.  35:  Washb.  Real  Prop. 
I  The  word  "dower"  has  reference  to  real 
estate  onljr.  M  Me.  tl6. 

It  has  three  staRes:     (1)  Inchoate,  from 
I     maniafire  to  the  death  of  the  husband:  (2) 
consummate,  from  the  death  of  the  husband 
to  admeasurement;  and  (8)  assigned  from 
the  time  when  It  is  set  off  to  the  widow. 

stew.  Hush.  &  Wife,  §§  262-264. 

There  were  five  species  of  dower  in  Eng- 
land: 

n)  Dower  by  mstom.  where  a  widow  be- 
«am**  entitled  to  a  specified  portion  of  her 
husband  's  lands  in  conse4|Qenoe  of  some  local 
or  itarticular  ctiatom. 

IS)  Dower  ad  ottftim  errlnlfte,  where  a  nan 
'  of  ffnll  age  on  coming  to  thp  chureh  door  to 
he  married,  endowed  his  wife  of  a  certain 
portion  of  hia  lands. 

« 3  t  Dower  f-r  nnfrnsu  friiti  is.  which  differed 
from  dower  ad  ostium  rcclesiae  only  In  being 
made  out  of  th^  lands  of  the  hu^wnd's  fa- 
ther, and  with  his  consent. 

<  4 1  Dower  fn  lAn*  hMe.  where  the  widow, 
on  .-uinn  thp  trnardlan  in  chivalry  for  dower, 
was  required  by  him  to  endow  herself  of  the 
faireat  portion  of  anjr  lands  she  might  hold 
as  guardian  in  socage,  and  thus  release  from 
dower  the  lands  of  her  husband  held  in 
<  hivalry.  This  was  abolished  along  with  the 
mllitajry  tenures,  of  which  it  was  a  conae- 
qnen«!e.  t  Bl.  Oomm.  ISS,  note. 


(5)  Dower  by  common  law,  where  the  wid- 
ow wasentltled  during  her  life  to  a  third  part 
of  ail  the  lands  and  tenements  In  fee  simple 
or  fee  tall  of  which  her  husband  was  seised 
at  any  time  during  the  coverture,  and  of 
which  any  issue  she  might  have  had  might 
by  posslbllttj  have  heen  heir. 

9.\\\<^o  the  passage  of  the  dower  act  In 
I'liiKland  (3  &  4  Wm.  IV.  c.  105).  all  these 
species  of  dower,  except  that  by  custom  and 
by  the  common  law,  have  ceased  to  exist  2 
Sharswood,  Bl.  Comm.  1S6,'  note.  Dower  In 
the  United  States,  although  regulated  by 
statutes  differing  from  each  other  in  many 
requects,  conforms  substantially  to  that  at 
the  conunon  law.  1  Washb.  Real  Propb  14S. 

DOWER  UNDE  NIHIL  HABET.  A  writ 
which  lay  (or  a  widow  to  obtain  an  assign- 
ment of  dow«r. 

D0WLE&T0NE8.  Stonee  dividing  lands, 
etc.  OowelL 

DOWMENT.  In  old  Bni^lah  law.  Endow- 

ment:  dower. 

DOWRE8S.  A  woman  entitled  to  dower. 
See  "Dower." 

DOWRY.  Formerly  applied  to  mean  that 

whi(  li  a  woman  brings  to  her  husband  in 
marriage.  This  is  now  calle<l  a  "portion." 
This  word  is  sometimes  confounded  with 
"dower."  See  Co.  Lltt.  31;  Civ.  Code  La. 
art.  2317;  Dig.  23.  3.  76;  Code.  5.  12.  20. 

DOZE  IN  (Law  Fr.  twelve).  A  person 
twelve  years  of  age.  St.  18  Bdw.  II.;  Barr. 

Obs.  St.  208. 

DOZEN  PEERS.  Twelve  peers  assembled 
at  the  instance  of  the  barons,  in  the  reign 

of"  Henry  III..  U)  !)*•  privy  rounsollors,  or 
rather  conservators  of  the  Iciugdom.  Whar- 
ton. 

DRACO  REQI8.  The  standard,  ensign,  or 

military  colors  borne  in  war  by  the  ancient 
liings  of  England,  having  the  figure  of  a 
dragon  painted  thereon. 

DRACONIAN  LAWS.  A  code  of  laws  pre- 
pared by  Draco,  the  celebrated  lawgiver  of 
Athens.  These  laws  were  exceedingly  se- 
vere, and  the  term  la  now  sometimes  i^wHed 
to  any  laws  of  unusnal  harshness. 

DRAFT.  The  common  term  for  a  hill  of 

exrhaiitje. 

DRAGOMAN.  An  interpreter  employed  in 
the  east,  and  partleularfy  at  the  Torktsh 

court. 

Act  Cong.  Aug.  26.  1842.  c.  201.  §  S.  de- 
clares that  it  shall  not  be  lawful  for  the 
president  of  the  United  States  to  allow  a 
dragoman  at  Gonstantlnople  a  salary  of 
more  than  two  thousand  live  hundred  dol* 
lars. 

DRAIN.  To  conduct  water  from  one  place 
to  another,  for  the  purpose  of  drying  the 

former. 

The  right  of  draining  water  through  an- 
'  Other  man's  land.  This  Is  an  easement  or 
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senrltade  aoqnlred  bjr  gruit  or  prewrtpdon. 

See  3  Kent.  Comm    436;  7  UUL  St  O.  S54; 

Washb.  Kasem.  Index. 

DRAW.  To  dras.  on  a  burdle,  to  the  place 
of  exocutlon.  Anciently  no  hurdle  was  al- 
lowed, but  the  criminal  was  actually  drag- 
ged along  the  road  to  the  place  of  execution. 
▲  part  of  the  ancient  punishment  of  traitors 
was  the  being  thus  drawn.  4  ShArswood,  Bl. 
Comm.  92.  377. 

DRAWBACK.  An  allowance  made  by  the 
government  to  merchants  on  the  re-expor- 
tation of  certain  imported  goods  liable  to 
duties,  which  fn  some  cases  consists  of  the 
whole.  In  others  of  a  part,  of  the  duties 
which  had  been  paid  upon  the  importation. 
For  the  various  acts  of  congress  which  regu- 
late drawhack«i  see  Bristly.  Dig.  U.  8. 
Laws, 

DRAWEE.  A  person  to  whom  a  bill  of  ex- 
chanfe  is  addressed,  and  who  is  requested 
to  psj  the  amount  of  monoy  therein  men- 
tioned. See  "Bill  of  Exchange." 

DRAWER.  The  party  who  makes  a  bill  of 
exohange. 

OIIAWLATCHE8.  TtaloToa;  robbers.  Cow- 
•IL 

DREIT  DREIT.  Double  right:  a  union  of 
the  right  of  possession  and  the  right  of 
property,  t  Sharswood,  BI.  Oomm.  199. 

DRENCHES,  or  DRENQE8   (Law  Lat. 

thcnfji).  A  species  of  tenants  mentioned  in 
Domesday  Book,  whom  iSpelman  supposes  to 
have  been  military  vassals  or  tenants  by 
knight  service.  The  same  author  quotes  an 
old  manuscript  record  of  the  family  of 
Sharburn,  in  Norfolk,  from  which  it  would 
appear  that  the  name  was  given  to  certain 
tenants  4n  capite.  who.  at  the  coming  of 
William  the  Comineror.  being  put  out  of 
their  estates,  were  afterwards,  upon  com- 
plaint being  made  to  hloft,  restored  to  them, 
on  their  making  it  appear  that  they  were 
owners  thereof,  and  had  taken  no  part 
against  him  either  by  aid  or  «-ounsel  in  con- 
9ilio  et  auxilio.  Spelman.  According  to  Lord 
Coke,  who  spells  the  word  drmieka,  they 
were  free  tenants  of  a  manor.  Ck>.  Utt  5b. 

DRENQAGE.  The  tenure  by  which  the 
drenches  (9.  v.)  held  their  lands.  Spel- 
man. 

DRIFT.    In  old  English  law.    A  driving. 

A  term  applied  to  cattle. 

DRIFTS  OF  THE  FOREST.  A  view  or  ex- 
amination of  what  «'attle  are  in  a  forest, 
chase,  etc.,  that  it  may  be  known  whether  it 
be  surcharged  or  not.  and  whoso  the  beasts 
are,  and  whether  they  are  commonable. 
These  drifts  are  made  at  certain  times  in 
the  year  by  the  officers  of  the  forest,  when 
all  cattle  are  driven  into  some  pound  or 
place  inclosed,  for  the  before-mentioned  pur- 
poses, and  also  to  discover  whether  any  cat- 
tle Of  strangers  be  there,  which  ought  not  to 
common.  Maaw.  For.  Law,  p.  S,  e.  16. 


DRIFTWAY.  A  road  or  way  over  which 
cattle  are  driven.  1  Taunt.  279;  Selw.  N. 
P.  1037;  Woolr.  Ways.  1.  The  term  is  in 
use  In  Rhode  Island.  2  HiUiard.  Real  Fm. 

33. 

DRINCLEAN,or  DRINKLEAN  (Saxon).  A 
contribution  of  tenants,  in  the  time  of  the 
Saxons,  towards  a  potation,  or  ale.  provided 
to  entertain  the  lord,  or  his  steward.  Cov- 
ell.  See  ^'Cervlsaril." 

DRIP.  The  rig^t  of  drip  is  an  easement 

by  which  the  water  which  falls  on  r)ne  hou^e 
is  allowed  to  fall  upon  the  land  of  another. 

Unless  the  owner  has  acquired  ttie  right 
by  grant  or  prescription,  he  has  no  right  so 
to  construct  his  house  as  to  let  the  water 
drip  over  his  neighbor's  land.  1  Rolle,  Abr.  I 
107.  See  3  Kent.  Comm.  436;  Dig.  43.  3X  ' 
4.  «;  11  Adol.  ft  B.  40. 

DROP  DEN,  or  DROFDENE.  A  grove  or 
woody  place  where  cattle  are  kepL  Oowsil; 
Bloant. 

DROFLAND,  DRIFTLAND.or  DRYFLAMD. 

A  yearly  payment  made  by  some  to  their 
landlords  for  driving  their  cattle  through  the 
manor  to  fairs  and  markets.  Cowetl. 

DROIT  (Fr.) 

 In  French  Law.  Law;  the  whole  body 

of  law,  written  and  unwritten 

A  right  No  law  exists  without  a  duty. 
Toulller,  Dr.  Civ.  note  96;  Poth.  Dr. 

Droit  d'a(  vcsf!ion.  That  pro]i.'rt;  which 
is  acquired  by  making  a  new  species  out  of 
the  material  of  another.  Modnu  ocvafrendi 
quo  quis  exaUena  viateria  suo  nomine  noDwe 
xitericin  farirus  lionii  fidr  cfUH  sprciei  domith 
iiiin  vuhshiuUhi  .  It  is  a  rule  of  the  civil 
law  that,  if  the  tiling  can  be  reduced  to  the 
former  matter,  It  belongs  to  the  owner  of 
the  matter,  r.  a  statute  mad*'  nf  ^old.  bxit. 
If  it  cannot  so  be  reduced,  it  belongs  to  the 
person  who  made  it,  e.  g.,  a  statue  made  of 
marble.  This  subject  is  treated  of  in  the 
Code  Nap.  arts.  565,  577;  Merlin,  Report. 
"A(  (  cssion; "  Mallevllle's  Dtseusalon,  art  MS. 
See  "Acceseion." 

Droit  d*aiitefti«.  A  rule  by  which  all  the 
projterty  of  a  deceased  foreli^nrr  whother 
movable  or  immovable,  was  confit^ated  to 
the  use  of  the  state,  to  the  ezduslon  of  his 
heirs,  whether  claiming  a6<llleslalO  or  under 
a  will  of  the  deceased. 

The  word  axibaine  signifies  hosprs  lo'i. 
peregrinut  advena,  a  stranger.  It  is  de- 
rived, according  to  some,  from  oNM.  tfse> 
where,  notas.  bom,  from  which  the  word 
albinns  Is  said  to  be  formed.  Others,  as 
Cujas.  derive  the  word  directly  from  odocna. 
by  which  word  atihains  or  strangers  are  des- 
ignated in  the  capitularies  of  Charlema^jne. 
See  Du  Cange:  Trevoux     See  ".Vubaine."' 

Droit  de  brit.  A  right,  formerly  claimed 
by  the  lords  of  the  coasts  of  certain 
parts  of  France,  to  shipwrecks,  by  which 
not  only  the  property,  but  the  persons  of 
those  who  were  cast  away,  were  conflsr 
cated  for  the  prince  who  was  lord  of  the 
coast.  Otherwise  called  droit  de  bri»  tar  le 
naufraget.   The  rlibt  prevailed  tbUBj  la 
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BrettCM,  and  mm  aolmBiiIy  abrogated  by 
Henry  I  IT.  as  duke  of  Normandy,  Aquitalne, 
and  Guienne,  in  u  charier  granted  A.  D. 
1226.  preserved  among  the  rolls  at  Bordeaux. 
Laws  of  Oleron,  art.  26,  note;  Pet.  Adm. 
Dee.  Appendix.  See  "BrtM." 

Droit  de  f/arde.  Right  of  ward;  tbe  guard- 
ianship of  the  estate  and  person  of  a  noble 
vaeaal,  to  which  the  king,  during  his  minors 
ity.  was  entitled.   Steph.  Lert.  250. 

Droit  de  gite.  The  duty  incumbent  on  a 
nMurier.  holding  lands  within  the  royal  do 
main,  of  supplying  board  and  lodging  to  the 
king  and  to  Me  snite  while  on  a  royal 
progress.    Steph.  I>ert. 

Dnnt  dc  greffe.  The  right  of  selling'  vai  i 
mut  ollloes  connected  with  the  custody  of 
JVdirial  rrronis  or  notarial  acts.   Steph.  Lef;t. 
SS4.    A  privikye  of  the  French  lilngs. 

Dro<*  de  maitrise.  A  charge  payable  to  the 
crown  by  any  one  who.  after  having  served 
his  apprenttcesblp  In  any  commercial  gnlld 
or  brotherhood,  sought  to  become  a  master 
worlunan  in  it  on  his  own  account.  Steph. 
Leet  8S4. 

Droit  d€  prise.  _  The  duty  (incumbent  on  a 
roturirr)  of  supplying  to  the  king  on  credit, 
during  a  certain  period,  such  articles  of 
doroeatic  oonaumption  as  might  be  required 
for  tlie  royal  hooaehold.  Steph.  Lect  861. 

Droit  d(  't'liTit.  A  relief  payable  by  a  noble 
A-aasal  to  tbe  king  as  tiis  seigneur,  on  every 
rbaage  in  tbe  ownerablp  of  bla  flef.  Steph. 
Lect.  350. 

 In  English  Law.   Right.  Co.  Litt.  158. 

A  person  was  said  to  have  droit  droit,  plu- 
HmMm  jurit,  and  plurimum  po»»e8»ioni», 
wfaen  he  bad  the  freehold,  the  fee.  and  the 
property  in  him.  Crabb.  Hist  Btag.  Law. 
406. 

ttrtM  i'lotf.  The  name  ol  an  ancient 
writ  directed  to  the  lord  of  ancient  de- 
mesne, and  which  Ilea  for  those  tenanta  In 
ancient  demesne  who  hold  their  lands  and 

tenements  by  charter  in  fee  simple,  in  fee 
taii.  for  life,  or  in  dower.  Fitzh.  Nat.  Brev. 
2S. 

DROIT  DROIT  (Law  Fr.;  Law  Lat.  jus 
dvplicatum  ).  In  old  English  law.  A  double 
right.  The  right  of  possession,  united  with 
the  right  of  property.  2  Bl.  Comm.  199:  Co. 
l^itt.  2<6a;  1  Reeve.  Hist.  Eng.  Law,  476;  4 
Kent.  Ooanm.  S7S.  See  *^relt  Drett" 

DROIT  eCRIT.  In  French  law.  The  writ- 
ten law.    The  Roman  civil  law,  or  oofpas 

jui  is  ririJrs.    Steph.  T.ect.  130. 

DROIT  NE  DONE  PLUI8  QUE  SOiT  DE- 
wamim49.  Tt»  law  glToa  no  more  tha|i  la  de- 
BModed.  Coke.  Sd  Inat  2M. 

DROIT  NE  POET  PAS  MORIER.  Rlgbt 

cannot  die.    .lenk.  Cent.  ^'as.  100. 

DROITS  C1VIL8.  This  phrase  in  French 
law  defBOtas  ptlvate  rights,  the  ezerdse  of 

which  is  independent  of  the  status  (iiunlifr) 
of  citizen.  Foreigners  enjoy  them :  and  the 
estCBt  of  that  enjoyment  is  determined  by 
the  principle  of  reciprocity.  Conversely, 
foreigners  may  be  sued  on  oontracts  made 
by  then  in  France.  Brown. 


DROITS  OP  ADMIRALTY.  Rights  claim- 
ed by  the  government  over  the  property  of 
an  enemy.  In  EuglaiKi,  it  has  been  usual 
in  maritime  wars  for  the  government  to 
seize  and  condemn*  as  droits  of  admiralty, 
the  property  of  an  enemy  found  In  her  ports 
at  the  breaking  out  of  hostilities.  1  C.  Rob. 
Adm.  196;  13  Ves.  71;  1  Edw.  Adm.  60;  3 
Boa.  ft  P.  191. 

DROITURAL.  What  belongs  of  rigtat;  re- 
lating to  right;  as.  real  actions  are  either 
droit ural  or  i)osseB8ory, — droitural  when  the 
plaintiff  seeks  to  recover  the  property. 
Finch,  Law,  267. 

DROP.  In  English  practice.  When  the 
members  of  a  court  are  equally  divided  on 
the  argument  showing  cause  against  a  rule 
nisi,  no  order  is  made,  /,  r..  the  rule  is  nei- 
ther discharged  nor  made  ah.solute,  and  the 
rule  is  said  to  "drop."  In  practice,  there  be- 
ing a  right  to  appeal,  it  has  been  usual  to 
make  an  order  In  one  way.  the  Junior  judge 
withdrawing  his  JndgmenL 

DROP  LETTER.  A  letter  addressed  for 
,  delivery  in  the  same  city  or  district  in  which 

i it  is  posted. 
DROVE  ROAD.  A  road  for  driving  cattle. 
!  A  right  of  way  for  canrlagas  does  not  in- 
volve necessarily  a  right  to  drive  cattle,  or 
an  easement  of  drove  road. 

DROVE  STANCE.  In  Scotch  law.  A  place 
adjoining  a  drove  road,  tor  resting  and  re- 
freshing sheep  and  cattle  on  their  Joam^. 

7  Bell.  App.  Cas.  ^11  .57. 

DRU.  A  thicket  of  wood  in  a  valley. 
Domesday  Book. 

DRUGGIST.  One  who  deals  in  medicinal 
substances,  vegetable,  animal,  or  miaaral. 

uncompounded. 
In  America,  the  term  "druggist"  is  used 

1  synonymously  with  "apothecary."  altlioui^h. 
strictly  speaking,  a  druggist  is  one  who  deals 
in  medicinal  substances,  vegetable,  animal, 
or  mineral,  before  being  compounded,  which 
composition  and  combination  are  really  the 
business  of  the  apothecary.  The  term  \^ 
here  used  in  its  double  sense.  In  England, 
an  apothecary  Is  a  subphyslcian,  or  privi- 
leged practitioner.  He  Is  the  ordinary  med- 
ical man,  or  family  medical  attendant,  in 
that  country. 

DRUNKARD.  Synonymous  with  "habitual 
drunkard"  («.  r.)   5  Gray  (Mass.)  85. 

DRUNKENNESS.  In  medical  jurispru- 
dence. The  condition  of  a  man  whose  mind 
is  affected  by  the  immediate  use  of  Intoxi- 
cating drinks. 

DRY  CRAEFT.  Witchcraft;  magic. 

DRY  EXCHANGE.  A  term  invented  for 
disguising  ami  loverluK  usury.  In  which 
something  was  pretended  to  pass  on  Iwth 
sides,  when  in  truth  nothing  passed  on  one 
side:  whence  it  was  called  "dry."  8t  S  Hen. 
VII.  c.  6;  Wolff.  Inat  f  657. 
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DRY  MULTURES.  In  S(  ot(h  law.  Corn 
paid  to  the  owner  of  a  mill,  whether  the 
payers  grind  or  not  Wharton. 

DRY  RENT.  Rent  seek;  a  rent  resenred 

without  a  clause  of  distress.. 

DUARCHY.  A  form  of  fOTenuDont  where 

two  rt'imi  jointly. 

DUAS  UXORE8  EOOEM  TEMPORE  HA- 
bere  non  potest.  It  to  not  lawful  to  have 
two  wives  at  one  time.    Inst.  1.  10.  6;  1 

Sharswood.  Bl.  Comm.  436. 

DUBiTANS,  or  DUBITANTE.  Doubting. 
Dobbin.  J..  auHtan$.  1  Show.  864. 

DUBITATUR,  or  DUBITAVIT.  It  to  donbtr 

ed.  A  word  frequently  used  in  the  reports 
to  indicate  that  a  point  is  considered  doubt- 
faL  Vaoitfian,  G.  J.,  duMtovU.  Freem.  ISO. 

DUCAT.  The  name  of  a  foroign  coin. 

The  ducat,  or  sequin,  was  originally  a 
gold  coin  of  the  middle  ages,  apparently  a 
descendant  from  the  bezant  of  the  Greek- 
Roman  empire.  For  many  centuries  it  con- 
stituted the  principal  International  currency, 
being  Intended,  or  supposed,  to  be  made  ot 
pure  gold,  though  subsequently  settled  at  a 
basis  a  little  below.  It  Is  now  nearly  obsolete 
in  every  part  of  the  world.  Ite  average  value 
is  about  92.26  of  our  money.  It  is  Hdd  they 
appeared  earliest  in  Venice,  and  that  they 
bore  the  following  motto:  8it  tibi,  Christe, 
datM,  quem  tu,  regi»,  itie  DuctrtM,— whence 
the  name  ducat. 

The  silver  ducat  was  formerly  a  coin  of 
Naples,  weighing  three  hundred  and  forty- 
eight  grains,  eight  hundred  and  forty-two 
thousandths  fine;  consequent  value.  In  our 

money,  about  rtghty-one  i  iMits;  but  it  now 
exists  only  aa  a  money  of  account. 

DUCES  TECUM  (Law  Lat  you  bring  with 
you).  In  practice.  A  term  applied  to  cer- 
tain writs,  where  a  party  summoned  to  ap- 
pear in  court  i.s  required  to  bring  with  him 
some  piece  of  evidence,  or  other  things  that 
the  a>urt  would  view.  Cowell;  Termes  de  la 
Ley.  See  "Subpoena." 

DUCES  TECUM  LICET  LANGUIDUS.  A 
writ  dircrting  the  sheriff  to  brinp  a  person 
Whom  he  returned  as  so  sick  that  be  could 
not  l>e  brought  without  endangMrlng  his 

life,  niount:  Cowell.  The  writ  is  now  ob- 
solete.   See  "Subpoena." 

DUCHY  COURT  OF  LANCASTER.  A 
court  of  special  Jurisdiction  In  England, 

held  before  the  chancellor  of  the  duchy  of 
I^ncastcr,  or  his  deputy,  concerning  all 
matter  of  equity  relating  to  lands  holden  of 
the  king  in  right  ot  the  duchy  of  Lancaster. 
8  Bl.  Comm.  78;  3  Steph.  Comm.  446.  The 
proceediuRs  in  this  (  ourt  are  the  same  as  on 
the  equity  side  in  the  courts  of  exchequer 
and  chancery.  Id. 

DUCKINO  STOOI^  See  "Castigatory." 

DUCROIRE.  Guaranty;  equivalent  to  del 

credere  fq.  v.) 

DUE.   Just  and  proper.    A  due  present- 


ment and  demand  of  payment  must  be  made. 
See  4  Rawle  (Pa.)  307;  3  Leigh  (Va.>  389; 
8  Cranch  (  U.  S.  i  3tMi. 

What  ought  to  be  paid;  what  may  be  de- 
manded: payable.  7  N.  T.  476. 

It  differs  from  "owing"'  in  this,  that  snnio- 
times  what  is  owing  is  not  due.  A  note  pay- 
able thirty  days  after  date  l8  owing  laia^ 
diately  after  it  is  delivered  to  the  payee, 
but  it  is  not  due  until  the  thirty  days  have 
elapsed:  hut  it  has  been  held  sysonyBMms 
with  "owing."  31  Mich.  219. 

It  may  mean  either  "owing"  or  "payaitle.** 
aeoordinjg  to  the  context  2  Cb.  Div.  101. 

DUE  BILL.  An  acknowledgment  of  a  debt 
In  writing  is  so  called.  This  instniment 
differs  from  a  promissory  note  in  many  par- 
ticulars. It  is  not  payable  to  order,  nor  is 
it  assignable  by  mere  Indorsement.  See 
"Promissory  Note." 

DUK  PROCESS  OF  LAW.  Law  in  i  s  reg- 
ular course  of  administration  through  courta 
of  justice.  3  Story.  Const.  264,  661;  18  How. 
(U.  S.)  272:  13  N.  Y.  378. 

it  is  the  equivalent  to  "law  of  the  land." 
as  used  in  Jfapno  Charta.  Co.  Inst  50;  18 
How.  (U.  a)  272:  11  Mich.  129. 

"Whatever  difficulty  may  be  experienced 
in  giving  to  these  terms  a  definition  which 
will  embrace  every  permissible  exercise  of 
power  affecting  private  rights,  and  exclude 
sill  h  as  is  forbidden,  there  can  be  no  doubt 
of  their  meaning  as  applied  to  judicial  pro- 
ceedings. They  then  mean  a  course  of  legal 
proceedings  according  to  those  rules  and 
principles  which  have  been  established  in 
our  system  of  jurisprudence  for  the  proie.- 
tlon  and  enforcement  of  private  rights."  96 
U.  8.  788. 

"Such  an  exertion  of  the  powers  of  gov- 
ernment as  the  settled  maxims  of  law  per- 
mit and  sanction,  and  under  such  safe- 
guards for  Individual  rights  aa  those  max- 
ims prescribe  for  the  class  of  cases  to  which 
the  one  in  question  belongs."  Cooley,  Const 
Lim.  8  356. 

Due  process  of  law  is  not  any  course  of 
I)rO(edure  that  may  at  any  time  he  estalh 
lished  by  the  legislature  (34  Ala.  21H;  43  X. 
J.  Law.  203),  yet  it  Is  not  a  denial  of  due 
process  of  law  for  the  legislature  to  oouike 
changes  in  the  common  law,  or  In  modes  of 
procedure  (60  Miss.  468;  70  N.  T.  888;  160 
U.  S.  389). 

Due  process  of  law  embraces  only  that 
which  Is  fundamental,  and  to  it  is  necessary 
an  orderly  legal  proceeding,  whereof  the 
party  affected  shall  have  notice,  and  an  op- 
portunity to  appear  and  be  heard.  169  U.  S. 
366:  96  IT.  8.  87. 

DUELLING.  The  fighting  of  two  persomi 

one  against  the  other,  at  an  appointed  time 
and  place,  upon  a  precedent  quarrel.  It  dif- 
fers ^om  an  affray  in  this,  that  the  latter 
occurs  on  a  sudden  quarrel,  while  the  for^ 
mer  is  always  the  result  of  design. 

DUELLUM.  Trial  by  batUe;  judicial  com- 
bat Spelman. 

DUKE.  The  title  ^ven  to  those  who  are 
in  the  highest  rank  of  nobility  in  Gnglaad. 


Digitized  by  Google 


DULOCRACY 


(303) 


DUPLICATJi 


DULOCRACY,  A  government  where  serv- 
ants and  slaves  have  so  mucti  license  and 
privilege  that  they  domineer.  Whurton. 

DULY.  In  legal  parlance,  according  to 
law.  5  Hnn  (N.  Y.)  542.  543;  23  Barb.  (N. 
Y.)  304;  3  £dw.  Ch.  239;  59  Barb.  (N.  Y.) 
881,  643:  15  Minn.  479,  484.  It  does  not  re- 
late to  form  merely,  but  Includes  form  and 
substance  both.    114  N,  Y.  518,  527. 

DUM  (Lat  while).  A  word  of  UmiUUon 
In  old  oonveyancea.  Co.  Litt  2S5a;  10  Goke, 
411». 

DUM  BENE  SE  GESSERIT  (Law  Lat.) 
While  he  conducted  himself  well;  during 
good  behavior.  2  Bl.  Comm.  252.  The  im- 
plied condition  on  which  a  feud  or  fee  was 
originally  given.  Id.  See  "Quamdiu  se  Bene 
GOTeerit" 

DUM  FERVET  OPUS.  While  tlie  work 
glows;  in  the  heat  ot  action.  1  Kent,  Comm. 
120. 


apt  words  of  reMTvlng  a  rent.  Co.  Litt.  47a. 
Dummodo  aolverU  tolem  redditum,  provided 
he  shall  pay  each  a  rent  Id.  235a. 

DUNGEON.  A  cell  under  ground;  a  place 
in  a  pi-i.-^oii  iniilt  under  ground,  dark,  or 
but  indifferently  lighted.  In  the  prisons  of 
the  United  States  there  are  few  or  no  dan> 
geons. 

DUNio.   A  double;  a  kind  ot  base  coin 

less  than  a  farthing. 

DUNNAGE.  Pieces  of  wood  or  other  ma- 
terial placed  against  the  sides  and  bottom 
of  the  hold  of  a  vessel,  to  preserve  the  cargo 
from  the  effect  of  leakage,  according  to  its 
nature  and  quality.  Abb.  Shipp.  227. 

DUO  NON  P088UNT  IN  80LID0  UN  AM 

rem  possidere.  Two  cannot  possess  one 
thing  each  in  entirety.  Co.  Litt.  3G8;  1 
Prest.  Abstr.  318;  2  Prest.  Abstr.  86,  326; 
2  Doda.  Adm.  157;  2  Carth.  76;  Broom, 
Leg.  Max.  (8d  London  Ed.)  416. 


''H*!  f*"^      PRISONA  (Law  Lat.)  ini    duo  sunt  instrumenta  ad  omnes 
llsh  law.    A  writ  which  lay  for  a  man  ^es  aut  confirmandas  aut  impugnandas,— ra- 
who  had  aiieneil  lands  under  duress  by  im-       ^t  aucorltas.  There  are  two  instruments 


prisonnient.  to  restore  to  him  his  proper 
tates.    Coke.  2d  Inst.  482. 

DUM  FUIT  INFRA  AETATEM  (Lat.)  The 
name  of  a  writ  which  lies  when  an  infaut 
has  made  a  feofTmcnt  in  fee  Of  hlS  lands  OT 
for  life,  or  a  gift  in  tail. 

It  may  be  sned  out  by  him  after  he  comes 
of  full  age,  and  not  before;  but  In  the  mean- 
time he  may  enter,  and  his  entry  remits  him 
to  his  ancestor's  rights.  Fitsh.  Nat.  Brev. 
192;  Co.  Litt  247,  337. 

DUM  NON  FUITCOMPOS  MENTIS  (Lat.) 
The  name  of  a  writ  which  the  heirs  of  a 
person  who  was  no)i  '  ijiiipos  nifntis,  and  who 
aliened  his  lauds,  might  have  sued  out  to 
restore  him  to  his  rights. 

DUM  RECENS  FUIT  MALEFICIUM. 
While  the  offense  was  fresh.  A  term  em- 
ployed in  the  old  law  of  appeal  of  rape. 
BracUm,  fol.  147. 

D%Sf/^  SOLA  (Lat.  while  slnf^le  or  unmar 

rled).  A  jihrasr  applied  tn  siiiKlo  women, 
to  denote  that  something  has  been  done,  or 
may  be  done,  while  the  woman  is  or  was 
unmarried.  Thus,  when  a  Judgment  is  ren- 
dered against  a  woman  dum  sola,  and  after- 
wards she  marries,  the  scire  facias  to  revive 
the  Judgment  must  be  against  both  husband 
and  wife. 

DUMB  BIDDING.   In  sales  at  auction. 

when  the  amount  which  the  owner  of  the 
thing  sold  is  willing  to  take  for  the  article 
is  written,  and  placed  \>y  the  owner  under  n 
candlestiek,  or  other  thing,  and  it  is  agreed 
that  no  bidding  ihall  avail  unless  equal  to 
that,  this  Is  called  dumb  bidding.  Bab. 
Auct.  44. 

DUMMADO  (Lat.  provided  that;  so  that). 
A  word  of  limitation  in  old  conveyancing. 
10  Coke.  41b;  Co.  Litt  23Sa.    One  of  the 


for  oonflrming  or  Impugning  everything, — 
reason  and  authority.  8  Goke,  16. 

DUODECEMVIRALE  JUDICIUM.  The 
trial  by  twelve  men,  or  by  Jury.  Applied  to 
Juries  de  medietate  linguae,  MoUoy,  de  Jur. 
Alar.  443. 

DUODECIMA  MANUS  (Lat.twelvo  hands). 
The  oaths  of  twelve  men,  including  himself, 
by  whma  the  defendant  was  allowed  to  make 
his  law.  3  Bharswood,  Bl.  Comm.  348. 

DUODENA.    In  old  records.   A  Jury  of 

twelve  men.  Cowell. 

Generally,  a  dozen.  Duodena  pamis.  a 
doien  of  bread.  Towns.  PI.  170. 

DUODENA  MANU.   Twelve  witnesses  to 

]  purge  a  criminal  of  an  offense. 

DUORUM  IN  SOLIDUM  DOMINIUM  VEL 
'  possesslo  esse  non  potest.   Ownership  or 

posse  ssion  in  entirety  cannot  be  in  two  of 
the  same  thing.  Dig.  13.  6.  5.  15 ;  1  Mackeld. 
Civ.  Law,  246,  1  236;  Bracton,  28b. 

DUPLEX  QUERELA  (Lat.)  In  ecclesi- 
astical law.  A  complaint  in  the  natum  of 
an  a|)peal  from  the  ordinary  to  hi.s  nt'\t  im- 
mediate superior  for  delaying  or  refusing 
I  to  do  Justice  in  some  ecclesiastical  cause.'  3 
Bl.  Comm.  247;  Cowell;  Jacob. 

DUPLEX  VALOR  MARITAGII  (I.At.  dou- 
ble the  value  of  a  marriage).  Cuardians  In 
chivalry  had  the  privilege  o£  proposing  a 
marriage  for  their  infant  wards,  provided 
it  were  done  without  disparagement:  and  if 
the  wards  married  without  the  guardian's 
consent,  they  were  Malile  to  forfeit  double 
the  value  of  the  marriage.  Co.  Litt.  82b;  2 
Sharswood.  Bl.  Comm.  70. 

DUPLICATE  (Lat  dnptex,  double).  The 
double  of  anything.  A  document  which  Is 
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easentially  the  same  as  MUM  otbor  Instni- 

ment.    7  Man.  &  G.  J»3. 

A  duplicate  writing  hais  but  one  effect. 
Each  duplicate  is  complete  evidence  of  the 
intention  of  the  parties.  When  a  duplicate 
is  destroyed,  for  example.  In  the  case  of  a 
will,  it  pro-sumtMi  both  are  intended  to 
be  destroyed;  but  this  presumption  poa- 
sessee  greater  or  len  force,  owing  to  cir- 
cumstances. When  only  one  of  the  dtipll- 
cates  is  in  the  posseKsion  of  the  testator, 
the  destruction  of  that  is  a  strong  presump- 
tion of  an  intent  to  revoke  both;  but  if  he 
possessed  both,  and  destroys  bnt  one,  It  is 
weaker:  when  hf  altpr.^  one.  and  after- 
wards destroys  it,  retaining  the  other  entire, 
it  has  been  held  that  the  Intention  was  to  re- 
voke both.  1  P.  Wmfi.  346;  13  Ves.  310.  But 
that  seems  to  be  doubted.    3  Hagg.  Ecc.  548. 

A  dnplieate  differs  from  a  mere  copy  in 
JuaUkg  all  the  validity  of  an  original. 

>ln  English  Law.    The  certificate  of 
dlaclmi^  given  to  an  insolvent  debtor  who 

takes  the  benefit  of  the  act  for  the  relief  of 

insolvent  <lebtorJ5. 

DUPLICATE  WILL.  A  term  used  in  Eng- 
land, where  a  testator  executes  two  copies 
of  hie  will,  one  to  keep  himself,  and  the 
Other  to  be  deposited  with  another  perKon. 
Upon  applitation  for  probate  of  a  duplicate 
will,  both  copies  must  be  deposited  in  the 
registry  of  the  court  of  probate. 

DUPLICATIO  (I^t.from  duplicarc,  to  doa- 
ble, or  follow  an  the  second  in  order). 

 In  the  Civil  Law.    The  defendant's 

answer  to  the  plaintiff's  replication;  cor- 
responding to  the  rejoinder  of  the  common 
law.  Inst.  4.  liv  1;  Heinec.  Elem.  Jur.  Civ. 
lib.  4.  tit  14.  i  1284.  The  fourth  pleading 
in  the  series.  3  Bl.  Comm.  310.  Trans- 
lated duplication.  Halifax,  Anal.  bk.  3,  c. 
6.  No.  7. 

 In    Scotch    Practice.     Dnply   (<[.  r.) 

Branon  and  Fleta  call  this  pleading  Iripli- 
catK,.  Bradon,  fols.  67b.  400b.  4t8b;  Fleta. 
lib.  6.  c.  36,  i  10. 

DU  PL  I  CATIONEM  POSSIBILITATIS 
lex  non  patitur.  The  law  does  not  allow  a 
dupllcaUon  of  possibility.  1  Rolle,  Abr.  821. 

DUPLICATUM  JUS  (Lat.  a  twofold  or 

double  right).  Words  which  slgrnlfy  th-' 
same  as  dreit  dreit,  or  droit  droit,  and  which 
are  applied  to  a  writ  of  right,  patent,  and 
such  other  writs  of  right  as  are  of  the  same 
nature,  and  do,  as  it  were,  flow  from  it  as 
the  writ  of  right.  Booth.  Real  Actions.  87. 

DUPLICITY  (Lat.  </(//*/« j-.  twofold:  dou- 
ble). The  union  of  more  than  one  cause  of 
action  in  one  court  in  a  writ  or  more  than 

one  df'ff'nse  in  one  place,  or  more  than  a 
single  breach  in  a  replication.  1  Woodb.  ft 
M.  (U.  6.1  381. 

DUPLY.  In  Scotch  law.  The  defendant's 

answer  to  the  plaintifTs  replication.  The 
same  as  dupUvatio.    MacL  Prac.  127. 

To  rejoin.  "It  Is  duplyed  by  the  panel." 
3  How.  St.  Tr.  471.  ^ 


DURANTE  (Lat  during).  A  word  of  lim- 
itation in  old  conveyances.  Co.  LltL  234b. 
Durante  viduitate^  during  widowhood;  du- 
rante virginitate,  dturing  Virginity;  dmranU 

vita,  during  life. 

DURANTE  ABSENTIA.  See  "Adminiatrar 
Uon." 

DURANTE  BENE  PLACtTO  (Lat  during 

good  pleasure).  The  ancient  tenure  of  Ehig- 
lish  Judges  was  durante  bene  plaoUo.  1 
Sharswood.  Bi.  Comm.  287.  842. 

DURANTE  MINORE  AETATE  (Lvat.  dui^ 
ing  the  minority).  During  his  minority  ai; 
infant  can  enter  into  no  contracts,  except 
those  for  his  benefit  If  he  should  be  ap- 
pointed an  e\ef'utor.  administration  nf  the 
estate  will  he  granted,  durante  tninore  aetate, 
to  another  person.  2  Bonv.  Inst  note  1885w 

DURANTE  VIOUITATE  (Lat)  During 
widowhood. 

DURESS.    Personal  restraint  or  fear  of 

personal  injury  or  imprisonment.  2  Mete. 
(Ky.)  44."). 

Deprivation  of  one  of  his  fre«»dom  of  w^ill 
and  act  by  the  unlawful  acts  of  another. 

Duress  exist.s  where  one  is  induced  by  aii 
other's  unlawful  act  to  make  a  contract  or 
perform  some  net  under  etrcttmstMioea  wblcb 
prevent  his  ezercistnc  free  will.  46  Mich. 
669. 

 Duress  of  imprleonment.   That  which 

exists  where  a  man  actually  loses  his  lil>erty. 
If  a  man  be  illegally  deprived  of  his  libertr 

until  he  sign  and  seal  a  bond,  or  the  like  he 
may  allege  this  duress,  and  avoid  the  bond. 
2  Bay  (B.C.)  211;  9  Johns.  (N.T.)  201:  10 
Pet.  (11.  S.)  137.  But  if  a  man  be  legally 
imprisoned,  and.  either  to  procure  his  dis- 
charge, or  on  any  other  fair  account,  seal  a 
bond  or  a  deed,  this  is  not  by  duress  of  im- 
prisonment, and  he  is  not  at  liberty  to  avoid 
it.  Coke.  2d  Inst  482;  3  Caines  (N.  Y.) 
168;  6  Mass.  511;  1  Lev.  69;  1  Hen.  A  M. 
(Va.)  860;  17  Me.  888.  Where  the  mraceed- 
Ings  at  law  are  a  mere  pretext,  the  instn- 
ment  may  be  avoided.   1  Bl.  Comm.  136. 

Duress  per  Minas.  That  which  is  either 

for  fear  of  loss  of  life,  or  else  for  fear  of  may- 
hem or  loss  ul  limb,  must  be  upon  a  sufil- 
dent  reason,  i  Bl.  Comm.  181.  In  this  case, 
a  men  may  avoid  his  own  act  Ixird  Coke 
enumerates  four  Instances  In  which  a  man 
may  avoid  his  own  aet  by  reason  of  men 
aces, — for  fear  of  loss  of  life;  of  member; 
of  mayhem;  of  imprisonment  OOka,  28 
Inst.  483:  2  Rolle.  Abr.  124:  Bac.  Abr.  "Dn- 
ress."  "Murder"  (A);  2  Strange.  856;  Fost. 
Crim.  Law.  322;  2  lid.  Rsym.  1878;  Snvliny. 
Dr.  Rom.  S  114. 

Duress  of  Goods.  Restraint  of  goods 
undtT  ( ir(  nnistances  of  peculiar  hardship, 
which  will  avoid  a  contract  2  Bay  (S.  O 
211:  8  Johns.  (N.T.)  201;  10  P«t  (V.a)  187. 
But  see  2  Mete.  (Ky.)  446;  2  GalL  (U.  &) 

337. 

DURESSOR.  One  who  subjects  another 
to  duress:  one  who  compels  anotber  to  do  a 
thing,  as  by  menace.  Bac.  Max.  80.  rsc*  ^ 
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DUR8LEGI,  or  DUR8LEY.  In  old  English 
law.  Blows  without  wounding  or  bloodshed; 
dry  btowi  or  bflattng.  Spelman. 

DUSTY  FOOT.  See  "Court  of  Pfepondre." 

DUTCH  AUCTION.  An  auction  at  which 
dM  auctioneer  fixes  a  price  for  the  articles 
offered,  whl(di  Is  gradually  lowered  until 
a<  <rpted.    See  18  Hun  (N.  Y. )  475. 

DUUMVIRI  (from  duo,  two,  and  viri,  men). 
I     A  general  appellation  among  the  ancient 

Romans,  given  to  any  magistrates  elected  In 
I     pairs  to  fill  any  otfice,  ur  perform  any  func- 

tton.  Brande. 
Duumviri  municipales  were  two  annual 
I     magistrates  in  the  towns  and  colonies,  hav- 

iue  judicial  powers.    Calv.  Lex. 
:       Duumviri  navale*  were  officers  appointed 
j    to  BMB.  eqalp,  and  refit  the  navy.  Id. 

DUX  (Lat.)    From  diircir,  to  lead. 
I       —In  the  Roman  Law.    A  leader  or  mili- 
I    taiy  commander;   the  commander  of  an 
anny.   Dig.  3.  2.  2.  pr. 

 In  Later  Law.   A  military  governor  of 

a  province.   See  Code.  1.  A  military 

oOcer  liaTin;  chares  of  the  borders  or 
frontiers  of  the  emplrs,  called  dux  Hmitis 
idvces  limitum;.  Code.  1.  49.  1.  pr.;  Id,  1. 
46.  4;  Id.  3.  26.  7.  At  this  period,  the  word 
iwian  to  be  used  as  a  title  of  honor  or  dig- 

Btt7. 

 In   Feudal   and  Old  European  Law. 

*     Duke;  a  title  of  honor  or  order  of  nobility, 
1  Bl.  Comm.  397;  Crabb,  Hist  Eng.  Law. 
236.   One  who  was  invested  by  the  prince 
I    with  a  dukedom  or  ducal  flef  (ducatus). 
!     Feud.  Mb.  2.  tit.  10.    The  hlghe.st  order  of 
I    eaifUauei  regis  or  crown  vassals.    Id.  lib.  1, 
I    tIL  1.  mr.  The  origin  and  history  of  this 
title  ar*>   elaborately  treated   by  Spelman, 
I     who  observes  that  it  was  ongiually  an  ofll- 
oial  title,  afterwards  honorary,  and  finally 
feudal  and  heredltanr.  Dux  Is  uSed  la  Brac- 
ton  as  descrlptlTe  of  the  first  order  of  sub* 
Jects   In    the    kingdom.     Suh  els  frnjihua) 
daeet,  comi<e«.  barones,  etc..  under  them, 
dakssk  sarlfl^  hanma,  ete.  Braeton,  fol.  6b. 

DWELL.    To  hare  a  domicile.    6  Pick. 

(Mass.)  379.  .^fi  to  one  having  no  domicile, 
it  signifies  the  place  where  he  temporarily 
rasUM.  U  R.  1  Bxch.  1». 

DWELLINQ  HOUSE.   A  holldlnff  liihi^ 

i»ed  by  man:  a  house  usually  occupied  by 
the  person  there  residing,  and  hi.s  family; 
the  apartment,  building,  or  cluster  of  build- 
ings in  which  a  man  with  his  family  resides. 
1  Mail.  Grim.  Law,  |  IM. 


The  Importance  of  an  exact  signification 
for  this  word  is  often  felt  In  criminal  cases; 
and  yet  it  is^very  difficult  to  frame  an  exact 
definition  wliich  will  apply  to  all  cases.  It 
Is  said  to  be  eqnlTatent  to  "mansion  house."  • 
3  Serg.  &  R.  (Pa.)  199;  4  Strob,  (S,  C.)  372; 
13  Host.  Law  Rep.  157;  7  Man.  A  G.  122. 
See  14  Mees.  A  W.  181;  4  C.  B.  105;  4  CaU 
(Va.)  109. 

It  must  be  a  prrmaiicnt  strurture  (1  Hale, 
P.  C.  557;  1  Russ  (  rimes  [Greaves  Ed.l 
798),  it  must  be  complete  (20  Conn.  246), 
and  It  must  be  Inhabited  at  the  time  (2 
East,  P.  C.  496;  2  I.each.  C.  C.  1018,  note; 
33  Me,  30;  10  Cush.  fMass.J  479;  64  Mass. 
478;  52  N,  C.  167).  It  is  sufficient  if  a  part 
of  the  structure  only  be  used  for  an  abode. 
Hubs.  &  R.  185;  2  Taunt.  339;  1  Moody.  C. 
V.  248;  11  Mete.  (Mass.)  295;  9  TeX.  42;  S 
Bos.  A  P.  608;  27  Ala.  (N.  8.)  31. 

Rooms  In  a  tenement  house  are  a  dwell- 
ing.   80  N.  Y.  :?27. 

A  jail  has  been  held  a  dwelling  house.  18 
Johns.  (N.  Y.)  115;  4  Call  (Va.)  109. 

It  includes  buildings  within  the  curtilage. 
16  Mich.  142;  2  N.  C.  118. 

DYING  DECLARATIONS.  Declarations 
made  by  one  at  the  point  of  death,  or  be- 
lieving himself  to  be.  They  are  admissible 
in  evidence  only  wben  niaiif  liy  the  victim 
of  a  homicide  (.".•;  N.  Y.  lo;];  x>  Ohio  St. 
78)  as  to  facts  relating  to  the  homicide  to 
which  the  dying  person  could  have  testi- 
fied C^O  Mich.  431;  124  Mo.  397),  and  under 
a  full  conviction  of  impending  death  (186 
III.  81;  48  Mich.  474).  They  are  admissible 
only  in  a  prosecution  for  the  killing  Of  the 
declarant.    4'J  Iowa,  238. 

QYINQ  WITHOUT  I88UE.  Not  having 
Issue  Ilflng  at  the  death  of  the  decedent.  6 

Paige,  Ch.  (N.  Y.)  514.  In  England  this  Is 
the  siguificaUon,  by  SL  7  Wm.  IV..  and  St. 
1  Viet  c  86. 1  29.  See  8  Washb.  Real  Prop. 
•362  et  seq. 

DYSNOMY.   Bad  loglslatloii;  the  enact- 
ment of  bad  laws. 

DYVOUR.   In  Scotch  law.   A  bankrupt. 

DYVOUR'S  HABIT.  In  Scotch  law.  A 
habit  which  debtors  who  are  set  free  on  a 
ressio  honnruni  are  obliged  to  wear,  unless 
in  the  summons  and  process  of  ce9sio  it  be 
libelled,  snstained,  and  proved  fliat  the  bank- 
ruptcy proceeds  from  misfortune.  And 
bankrupts  are  condemned  to  submit  to  the 
habit,  even  where  no  suspicion  of  fraud  lies 
against  them,  if  they  have  been  dealers  in 
an  ilUdt  trade.  BrdL  Princ.  4.  8. 18. 


I 
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'  B  (a06)  BASBMBNT 


E 

E.  In  Latin  phrases.  A  preposition  mean-'  EALDERMAN  fSaxon).  A  Saxon  title  of 
ing  "from"  or  "out  of."  It  is  used  only  be-  honor.  It  was  a  mark  of  honor  very  widely 
fore  •  consonant:  "<'\"  being  used  with  tlie  applicable,  the  ealdermen  being  of  various 
same  ilgiiiflcance  before  a  Towel.  ranks.   It  is  the  same  as  alderman  {q,  v,) 


e  CON  VERSO  (Let.)  On  the  other  hand; 

on  the  contrary. 

EA  (Saxon).  The  water  or  river;  also  the 
mouth  of  a  river  on  the  thcwe  between  high 
and  low  water  mark. 

EA  EST  ACCIPIENDA  INTERPRETATIO, 
quae  vitio  caret.  That  interpretation  is  to 
be  received  which  is  tree  from  fMlIt  Bac. 

Ma.\.  reg.  3.  p.  47. 

EA  INTENTIONE  (Law  Lat.)  With  that 
intent.  Held  not  to  make  a  condition,  but 
a  confluence  and  truat  Djer,  ISSbb 

EA  QUAE  COMMENDANDI  CAUSA  IN 
vendltionibua  dieuntur  si  palam  appareant 
vendltorem    non   obllgant.   Those  things 

wlilch,  by  way  of  commendation,  are  stated 
at  sales,  if  they  are  openly  apparent,  do  not 
bind  the  sdler.  Dig.  18.  48.  m. 

EA  QUAE  DARI  IMP086IBILIA  SUNT, 

vel  quae  in  rerum  natura  non  sunt,  pro  non 
adjectis  habentur.  Tho.sH  things  which  can- 
not be  given,  or  which  are  not  in  existence, 
are  held  as  not  expressed.    Dig.  50.  17.  135. 

EA  QUAE  IN  CURIA  NOSTRA  RITE 
acta  sunt  debitae  execution!  demandari  de- 
bent.  Those  things  wbich  are  properly  trans- 
acted In  our  court  ought  to  be  committed  to 
a  due  execution.  Co.  Lltt  889. 

EA  QUAE  RARO  ACCIDUNT,  NON  TE- 
mere  in  agendisnegotiiscomputantur.  Those 
things  which  rarely  happen  are  not  to  bo 
taken  Into  Mconnt  In  the  transaction  of  bust- 
ne«s»  without  sufficient  reason.  Dig.  50.  17. 
64. 

EADEM  CAUSA  DIVER8IS  RATI0NIBU8 

coram  Judicibus  eocleelastlels  et  eeoulnrlbiM 

ventilatur.  The  same  cause  is  arguea  vpoa 
different  principles  before  ecclesiastical  and 
secular  judges.  8  Inst  688. 

EADEM  EST  RATIO,  EADEM  EST  LEX. 
The  same  reason,  the  same  law.  7  Pick. 
(Mass.)  493. 

EADEM  MENS  PRAESUMITUR  REQIS 

quae  est  juria  et  quae  esse  debet,  proesertlm 
In  dubiis.  The  mind  of  the  sovereign  Is  pre- 
sumed to  be  coincident  with  that  of  the  law, 
and  with  that  which  ought  to  be.  especially 
in  ambiguous  matters.  Hob.  164;  Broom. 
Leg.  Max.  (8d  London  Ed.)  68. 

EAGLE.  A  KoUi  coin  of  the  United  states. 

of  Th<  valiK'  of  ten  dollars. 

EALOER,  or  EALOINa  In  old  Saxon  law. 
An  elder  or  chief. 


EALDORBISCOP.  A  chief  bishop  or  areb- 

bishop. 

EALDORBURG  (Saxon).   The  chief  city. 

EALEHUS.   An  ale  house. 

EALHORDA.  The  privilege  of  asslxing 
and  selling  beer. 

EAR  WITNESS.  One  who  attests  tothtngs 

he  has  heard  himself. 

EARL»  In  English  law.  A  title  of  nobility 
next  below  a  marquis,  and  above  a  viscount. 

Earls  were  am  ii  ntly  l  allt  d  rumitcs,  be- 
cause they  were  wont  comitari  regem,  to 
watt  upon  the  king  for  counsd  and  adrlce. 
They  were  also  called  "shlremen."  becaus^^ 
each  earl  had  the  civil  government  of  a 
shire.  After  the  Norman  conquest  they  wero 
called  "cotmts,"  whonoe  the  shires  obtained 
the  names  of  oounttes.  They  hare  now  noth- 
ing to  do  with  the  government  of  counties, 
which  has  entirely  devolved  on  the  sherilf. 
the  earl's  deputy,  or  vice  comet. 

EARL  MARSHAL.  An  officer  who  former- 
ly was  of  great  repute  in  England.  He  held 
the  court  of  chivalry  alone  as  a  court  of 
honor,  and,  in  connection  with  the  lord  high 
constable,  as  a  court  having  criminal  Juris- 
diction. 8  Bt.  Comm.  68;  4  Bl.  Comm.  467. 
The  duticF  nf  the  ofTlce  now  are  restricted  tO 
the  settlement  of  matters  of  form  merely. 
It  would  appear,  from  similarity  of  duties, 
and  from  the  derivation  of  the  title,  to  be  a 
relic  of  the  ancient  otfice  of  alderman  of  all 
England.  See  "Alderman." 

EARLDOM.  The  diuniiy  or  jurisdiction 
of  an  earl.  The  dignity  only  remains  now, 
as  the  jurlsdletlott  has  teen  ^rm  over  to  the 
Oherifl.  1  Bl.  Oonun.  888. 

BARLES  FENNY.  Baniett  money. 

EARMARK.  A  mark  put  upon  a  thing 
for  the  purpose  of  distinction.  Ifonc^  In  a 
bag  tied  and  labelled  Is  said  to  hftve  aa 

earmark.   3  Maule  ft  8.  676. 

EARNEST.  The  payment  of  a  part  of  the 
price  of  goods  sold,  or  the  delivenr  of  part 
of  such  goods,  tor  the  purpose  or  binding 

the  contract. 

EARNINGS.  That  which  is  gained  or 
merited  by  labor,  snrvlee,  or  perfOmaaea 

47  Wis.  113.  It  Is  a  term  of  larger  import 
than  "wages.'  102  Mass.  235.  See  "Gross 
Bamlngs."  • 

EASEMENT.  A  right  In  the  owner  Of  one 

parcel  of  land,  by  reason  of  such  ownership 
to  use  the  land  of  another  for  a  special  pur 

Digitized  by  GoogL 


EASEMENT 


(307) 


ECCMYMOSIS 


pose  not  inconsistent  with  a  general  prop- 
erty Id  the  owner.   2  Washb.  Real  Prop.  25. 

A  prlTllege.  witliOQt  proflt,  whi^  the  own- 
er of  ono  adjacent  tenement  hath  of  another, 
exi^-tnig  111  respect  of  their  several  tene- 
ments, by  whldi  that  owner  against  whose 
tenement  the  privilege  exists  is  obliged  toi 
suffer  or  not  to  do  aomethlng  on  or  In  re- 1 
sard  to  his  own  land  for  the  advantage  of 
him   in   whose   land   the  privilege  exists. 
T«in:.h  de  la  Ley:  Bell,  Diet.  (Ed.  1838) 
"Easements,"  "Servitude;"  1  Serg.  ft  R. 
(Pia.)  298;  3  Bam.  it  C.  889;  6  Bam.  It  C.  | 
221:  3  I3ing.  118:  2  McCord  (S.  C.)  451;  3 
McCord   (S.  C.)   131.  194;   14  Mass.  49;  3 
Pick.  (Mass.)  408;  47  Md.  301. 

In  the  civil  law.  the  land  against  which  i 
the  privilege  exists  Is  called  the  "servient' 
tenement;"  its  proprietor,  the  "servient  own- 
er;" he  in  whoso  favor  it  exists,  the  "domi- , 
nant  owner:"  his  land,  the  "dominant  tone- 1 
ment."    And.  as  these  rights  are  usually  not 
personal,  and  do  not  change  with  the  per- 
sniis  who  may  own   the  resi)ectlvc  estates, 
it  is  very  common  to  personify  the  estates 
as  themselvea  owning  or  enjoying  the  ease- 1 
nients.    4  Sandf.  Ch.  (N.  Y.)  72;  3  Paige.  I 
Ch.  (N.  Y.)  254;  16  Pick.  (Mass.)  522.  I 

Easements  have  these  essential  qualities. 
There  must  be  two  tenements  owned  by  sev- 
eral proprietors,— tbe  dominant,  to  which  i 
the  privilege  Is  attached;  the  servient,  upon 
whifh  it  is  imposed.    White  &  T.  Ix'ad.  Cas. 
IDS:  IT  Mass.  443.  Easements. strictly  consid- 
ered, exist  only  in  favor  of,  and  are  Imposed  | 
only  on.  corporeal  property.   2  Washb.  Real  I 
Prop.  25.     They   ronfer   no   right   to  any 
profits  arising  from  the  servient  tenement. 
4  Sandf.  Ch.  (X.  V.)   72;  4  Pick.  (Mass.) 
145;  6  Adol.  ft  E.  758;  30  Eng.  Law  ft  Eq. , 
189:  8  Nev.  ft  P.  257.   They  are  incorporeal.  | 
By  the  common  law.  they  may  bo  temporary; 
by  the  civil  law.  the  cause  must  be  per- 
petual. They  impose  no  duty  on  the  serv- 
ient owner,  except  not  to  change  bis  tene- 
ment to  the  prejudice  or  destractlon  of  the 
p^iviU■g«^    (;ale.    Emoo.    (3d   Bd.)  1-18: 
Washb.  Easem.  Index. 

Basements  are  either  (1)  positive  or  .(2) 
negative  the  former  authorizing  the  com- 
mission of  ads  on  the  servient  estate,  and 
the  latter  merely  fortiidding  the  servient 
owner  from  doing  some  act  to  the  detriment  • 
of  the  dominant  owner,  as  to  build  to  the  oh- 
stmction  of  his  light. 

They  are  also  (3)  appurtenant,  or  (4)  , 
in  gro.ss.  the  former  running  with  the  land,  I 
and  the  latter  attached  to  a  person. 

(5)  Quofif  easements.    "There  are  rights 
mentioned  In  the  honhs  as  #/»«.<((  easements. 
( 1  >  Where  there  has  been  an  easement  prop- 
er, with  a  dominant  and  servient  tenement, 
and  the  ownership  of  such  tenements  has 
been  unified.   (2)  Where  the  owner  of  land 
has  constructed  a  way  or  drain  over  one  por- 
tion of  it  for  the  benefit  of  another  portion,  j 
and  there  has  never  been  a  separate  owners  | 
ship  of  a  dominant  and  servient  tenement,  i 
This  class  is  again  subdivided  Into  those 
which  are  called  'continuous.'  as  a  drain  or 
sewer,  which  are  used  continuously  without 
the  intervention  of  man,  and  those  which 
are  called  'nonoontinuous.'  as  a  right  of  way.  i 


which  can  only  lie  used  by  the  intervention 
of  man,  repeated  at  intervals  when  user  is 
desired.**  Goddard,  Basem.  84;  68  N.  T.  66. 

Elasements  are  as  various  as  the  exi- 
gencies of  domestic  convenience,  or  the  pur- 
poses to  which  holldings  and  land  may  be 
applied. 

The  fallowing  attach  to  land  as  Incidents 

or  appurtenances,  viz.:  The  right  of  pas- 
ture on  other  land;  of  fishing  In  otlier  wa- 
ters; of  taking  game  on  other  laud;  of  way 
over  other  land;  of  taking  wood,  minerals, 
or  other  produce  of  the  soil  from  other  land; 
of  receiving  air,  light,  or  heat  from  or  over 
other  land;  of  receiving  or  discharging  water 
over,  or  having  support  to  buildings  from, 
other  land  (8  El..  Hi.  ft  El.  655) ;  of  going 
on  other  land  to  clear  a  mill  stream,  or  re- 
pair its  banks,  or  draw  water  from  a  spring 
there,  or  to  do  some  other  m  t  not  involving 
ownership;  of  carrying  on  ;u;  uffeii.sive  trade 
(2  Bing.  N.  C.  134;  5  Mete  IMas&J  8);  of 
burying  in  a  church,  or  a  particular  vault 
(Washb.  Easem.;  Civ.  Code  N.  Y.  pp.  149. 
150;  8  H.  L.  Cas.  362;  3  Barn.  &  A.  735;  U 
Q.  B.  666). 

An  easement  is  distinguished  from  a  li- 
cense In  that  it  carries  an  Interest,  and  from 
a  proflt  (/  prendre  (q,  vj  in  that  it  is  a  privl- 
lege  without  proflt. 

EAST  GREENWICH.  The  name  of  a 
royal  manor  in  the  county  of  Kent.  England. 
Mentioned  in  royal  grants  or  patents,  as  de- 
scriptive of  the  tenure  of  free  socage.  *'To 
be  holden  of  us.  our  heirs  and  successors, 
as  of  our  manor  of  East  Greenwich,  in  tree 
and  common  socageL** 

EASTER  OFFERINGS,  or  EASTER 
dues.  In  English  law.  Small  sums  of  money 
paid  to  the  parochial  clergy  1^  the  parish- 
ioners at  Easter  as  a  compensation  for  per- 
sonal tithes,  or  the  tithe  for  personal  labor. 
2  ft  8  Bdw.  IV.  c.  18;  8  ft  S  Vlot  c.  68.  f  9. 

EASTER  TERM.  In  English  practice.  One 
of  the  four  terms  of  the  superior  eouits  in 
England,  formerly  called  the  movable  term. 

but  now  fixed,  beginning  on  the  15th  April, 
and  ending  on  the  8th  of  May,  in  every 
year.    St.  11  Geo.  IV.;  1  Wm.  IV.  c.  70;  3 

Chit.  Gen.  Prac.  91. 

EA8TERLING.  A  coin  Struck  by  Richard 
fl..  which  Is  supposed  to  IWTe  given  rise  to 

the  name  of  'sterling,"  as  applied  tO  ffiiglish 

money.  Wharton. 

EAT  INDE  SINE  DIE.  Words  used  on  an 
acquittal,  or  when  a  prisoner  is  to  be  dis- 
charged, "that  he  may  go  without  day;"  that 
Is.  that  he  be  dismissed.    Dane.  Abr.  Index. 

EAVESDROPPERS.  In  criminal  law.  Such 
persons  as  wait  utnler  walls  or  windows  or 
the  eaves  of  a  house,  to  listen  to  discourses, 
and  thereapon  to  frame  mischfevoos  tales. 
4  BL  Comm.  167. 

EBBA.  In  old  English  law.  Ebb  (of  the 
tide.)  KblMi  it  fluctug,  ebb  and  flow  of  tide; 
ebb  and  Hood.  Braeton,  fols.  855,  888. 

ECCHYM08I8.  In  medical  jurisprudence. 
Blackness.  It  Is  an  eztravaaatkm  of  blood 
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by  rupture  of  capillary  vessels,  and  hence  it 
follows  eontntloii;  but  It  may  exist,  as  in 
cases  of  scurvy  and  other  morbid  condi- 
tions, without  the  latter.  Ryan,  Med.  Jur. 
17S. 

ECCLE8IA  (Lat.  an  assembly).  A  Chris- 
tian MHwmUr;  a  church;  a  place  of  religioiiB 
worslili).  Spelman. 

ECCLE8IA  ECCLE8IAE  DECiMAS  SOL- 
vora  nofi  debet.  It  la  not  tbe  duty  of  the 
church  to  pajr  tlthea  to  the  church.  Cro. 

Eliz.  479. 

ECCLE8IA  EST  OOMUS  MAN8I0NALI8 
Omnipotentta  Dei.  Thechnrch  Is  the  mansion 
bouae  of  tbe  Omnipotent  God.  2  Inst  164. 

ECCLE8IA  EST  INFRA  AETATEM  ET 
In  ciiatQdia  demini  refllat  qui  tenetur  Jura  et 
haeredltatee  ej^iedem  menu  tenere  et  defen* 

dere.  The  churrh  is  under  ase.  and  in  the 
custody  of  the  king,  who  is  bound  to  uphold 
and  defend  Ita  rigbts  and  inberltancea.  11 
Coke,  49. 

ECCLESIA  FUNGITUR  VICE  MINORIS; 
meiiorem  conditionem  suam  facere  potest, 
deteriorem  nequaquam.  The  cbiUKdIl  enjoys 
the  privilege  of  a  minor;  it  can  make  its 
own  condition  better,  but  not  worse.  Co. 
Utt  841. 

ECCLESIA  MAG  IS   FAVENDUM  EST 

quam  per8.>nae.  The  church  is  more  to  be 
favored  tlian  an  individual.    Oodb.  172. 

ECCLESIA  NON  MORITUR.  The  church 
does  not  die.  2  Inst  S. 

ECCLESIASTIC.  A  clergyman;  one  des- 
tined to  the  divine  ministry;  as,  a  bishop,  a 
priest  a  deacon.  Domat  Civ.  Law,  liv.  prel. 
tit  2.  S  2.  note  14. 

ECCLESIASTICAL.  Pertaining  to  the 
chnrch  aa  dlatlngnlshed  from  secular  or  dvU. 

ECCLESIASTICAL  COMMISSIONERS. 

CoiiiinissiontTS  esfabllshed  by  statute,  in 
England,  principally  for  the  purpose  of  pre- 
parlBS  schemes  for  the  Improvement  of  the 
ecrU'sia^'tical  system,  opppcially  as  to  the 
equalization  ol  the  revenues  and  ''uties  ol 
the  various  dioceses,  and  to  provid."  lor  the 
cure  of  souls  In  parishes  where  assistance 
was  required.  Several  of  such  schemes  have 
bet-n  given  effect  to  by  orders  in  rouncil. 
By  later  acts,  a  fund  has  been  vested  in  the 
eommlsshnum  to  enable  them  to  make  pro- 
vision for  the  cure  of  souls  in  populous  dis- 
tricts, and  provision  Is  accordingly  made  for 
the  creation  of  ecclesiastical  districts  and 
parishes,  and  the  appointment  of  ministers 
therein.  Phllltm.  Ecc.  Law.  2090;  2  tSteph. 
Comm.  748;  St.  6  &  7  Wm.  IV  c  77;  St.  13 
ft  14  Vict  c.  94;  St  29  &  30  Vict  c.  111. 
etc.  See  "Pariah." 

ECCLESIASTICAL  CORPORATIONS. 
Such  eoriKirat Ions  as  are  (Oin posed  of  per- 
sons who  take  a  lively  interest  in  the  ad- 
vancement of  rell^on.  and  who  are  aaso* 


c  iated  and  Incorporated  for  that  purpose. 
Augell  A  A.  Corp.  {  36. 

Corporations  whose  members  are  spiritual 
persons  are  distinguished  from  lay  corpora- 
tions. 1  HI.  Comni  JTii  They  are  general- 
ly called  "religious  corporations"  in  the 
United  Statea.  2  Kent.  Comm.  274;  AnceU 
4k  A.  Corp.  I  S7. 

ECCLESIASTICAL  COURTS.  In  English 
ecclesiastical  law.  The  generic  name  for 
certain  courts  in  England,  having  cognizance 
mainly  of  spiritual  matters.  Also  called 
"Courts  Christian." 

The  jurisdiction  which  they  formerly  ex- 
ercised in  testamentary  and  matrimonial 
causes  has  been  taken  away.  8L  20  ft  21 
Vict  c.  77.  5  c.  85,  8  2;  21  ft  22  VIcL  e. 
95.    See  li  HI.  Comm.  67. 

They  consist  of  the  archdeacon's  court,  the 
consistory  courts,  the  court  of  arches,  the 
court  of  peculiars,  the  prerogative  courts  of 
the  two  archbishops,  the  faculty  COUrt  and, 
on  appeal,  the  privy  council. 

ECCLESIASTICAL  LAW.  The  Uw  of  the 
church.  The  existence  In  Bnglaad  of  a  sep- 
arate order  of  ecclesiastical  courts,  and  a 
sei)araie  system  of  law  by  them  adminis- 
tered, may  be  traced  hack  to  the  time  of 
William  the  Conqueror,  who  separated  the 
civil  and  the  ecclesiastical  jurisdictions,  and 
forbade  tribunals  of  either  class  from  a;^- 
suming  cognizance  of  cases  pertaining  to  the 
othM*.  The  elements  of  the  B&gliSh  eed^ 
siastical  law  are  the  canon  law.  the  civil 
law,  the  common  law  of  England,  and  the 
statutes  of  the  realm.  The  Jurisdiction  of 
the  ecclesiastical  tribunals  extended  to  mat> 
ters  concerning  the  order  of  clergy  and  their 
dLscipline.  and  also  to  such  affairs  of  the 
laity  as  "concern  the  health  of  the  soul." 
and  under  this  latter  theory  It  grasped  also 
cases  of  marriage  and  divorce,  and  testa- 
mentary causes.  But  in  very  recent  times 
(  1  snri-i s.'.K  » .  these  lattpr  subjects  have  been 
taken  from  these  courts,  and  they  are  now 
substantially  confined  to  administering  Oie 
Judicial  authority  and  discipline  Incident  to 
a  national  ecclesiastical  establishment.  See. 
also,  'H3anon  Law.** 

ECDICUS  (Oraecn-Lat.)  The  attorney, 
proctor,  or  advocate  of  a  corporation.  Epitt- 
coporum  eecHcL  Ushope*  prootort:  diiifth 
lawyers.  1  Reeve.  Hist  Bag.  Law.  86. 

ECHANTIttON.  In  French  law  One  of 
the  two  parts  or  pieces  of  a  wooden  tally. 
That  in  possession  of  the  debtor  is  property 

called  the  "tallv;"  the  other  "cchamtiOcmr 

Poth.  Obi.  pt.  4.  c.  1,  art.  2.  §  8. 

ECUMENICAL.  General. 

EDDERBRECHE.  In  Saxon  law.  The  of- 
fense of  hedge  hreakliig. 

EDESTIA.  BnUdlnga. 

EDICT  (Lat.  edicivm).  A  law  ordained  by 
the  soToreign.  by  which  he  forbids  or  cam- 
mands  somefhlng.  It  extends  either  to  tte 
whole  country,  or  only  to  some  poftlcalar 

provinces. 
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mnlgated;  passed  as  a  law.  Reg.  Jud.  22. 
Contra  formam  statuH — editi  et  proviai; 
against  the  form  of  the  statute — made  and 
provided.    Hast.  Entr.  598.  599. 

Brought  forth  or  bom.  as  a  child.  Brae- 
ton.  fol.  878. 

EFFECTS.   Property,  or  worldly  anb* 

stance.  As  thus  used,  it  denotes  property 
in  a  more  extensive  sense  than  goods.  2 
Sharswood.  HI.  Comm.  284.  It  includes  all 
kinds  of  personalty  (9  West.  Rep.  403),  un- 
less limited  by  context  (18  Ves.  89) .  Wheth- 
er or  not  It  includes  realty  dpppnds  on  the 
context.  In  89  N.  0.  447,  it  was  held  to  in- 
clude realty.  Contra,  16  ICees.  A  W.  460. 

EFFECTUS  SEQUITUR  CAUSAM.  The 
effect  tollows  the  cause.  Wlagate,  Max.  226. 

EFFIGY.  The  flgtire  or  representation  of 

a  person. 

To  make  tho  effigy  of  a  person  with  an  in- 
tent to  make  him  the  object  of  ridicule  ia  a 
libel  («.  «.)  Hawk.  P.  C.  bk.  1.  e.  73.  9  8; 
14  East,  227;  2  Chit.  Crim  T.aw.  866. 

In  France  an  execution  by  effigy  or  in 
effigy  is  adopted  in  the  ciise  of  a  criminal 
who  has  fled  from  Justice.  By  the  public  ex- 
posure or  ediibltion  ot'a  pietors  or  repre- 
sentation  of  him  on  a  scaffold,  on  which  his 
name  and  the  decree  condemning  him  are 
written,  he  is  deemed  to  undergo  the  punish- 
ment to  which  he  has  been  sentenced.  Since 
the  adoption  of  the  Code  CItII.  the  practice 
lia.s  been  to  affix  the  names,  qualities,  or  ad- 
dition, and  the  residence,  of  the  condemned 
person,  together  with  an  extract  from  the 
sentence  of  condemnation,  to  a  post  set  up- 
right In  the  ground.  Instead  of  eihlbltlng 
a  portrait  of  blin  on  the  icallold. 

EFFLUX.  Running  of  time ;  expiration  by 

lapse  of  time. 

EFFLUXION  OF  TIME.  When  this 
phrase  is  used  in  leases,  conveyances,  and 
other  like  deeds,  or  in  agreements  expressed 
In  simple  -writing,  It  Indicates  the  coneIu> 
slon  or  expiration  of  an  agreed  term  of 
years  specified  in  the  deed  or  writing;  .such 
conclusion  or  expiration  arising  in  the  nat- 
ural course  of  events,  in  contradistinction  to 
the  determination  of  the  term  by  the  acts 
of  the  partips.  or  by  some  unexpected  or 
unusual  incident  or  other  sudden  event 
Brown. 

EFFORCIAUTBR  (Law  Lat.)  Forcibly. 

EFFRACTION.  A  breach  nkade  by  the 
use  of  force. 

EFFRACTOR.    One  who  breaks  through; 

one  who  commits  a  burglary. 

EFFRACTORES.  In  old  English  and  civil 
law.  Burglars  or  prison  breakers. 

EFFUSIO  SANGUINIS  (Law  Lat.)  In  old 
English  law.  The  shedding  of  blood;  the 
mulct,  fine,  wite,  or  penalty  Imposed  tor  tho 
siKMiding  of  blood.   Cowell;  Tomtln.  See 

•Hloodnit." 

EDITUS,  or  AEDITU8  (Law  Lat.)  In  old  EFTER8.  In  Saxon  law.  Ways,  walks,  or 
Englidi  law.  Put  forth;  publldied  or  pro* '  hedges.  Blount 


proclamations.  Their  difference  oonalsts  In 

this,  that  the  former  have  authority  and 
form  of  law  in  themselves,  whereas  the  lat- 
ter are.  at  most,  declarations  of  a  law  before 
enacted. 

Among  the  Romans,  this  word  sometimes 

signified  a  citation  to  ajipear  before  a  Judge. 
The  edicts  of  the  eiiiperors.  also  called  con- 
stttnt  t'tnrs  priiicipiuin.  were  new  laws  which 
they  made  of  their  own  motion,  either  to 
decide  cases  which  they  had  foreseen,  or  to 
abolish  or  change  some  ancient  laws.  They 
were  different  from  "rescripts"  or  "decrees," 
which  were  answers  given  In  deciding  ques- 
tions brought  before  them.  These  edicts  con- 
tributed to  the  formation  of  the  Or^rlan. 
Hermogenian.  Theodosian,  and  Justinian 
Codes.  See  Dig.  1.  4.  1.  1;  Inst.  1.  2.  7; 
Code,  1.  1;  Noy.  189. 

EDICTS  OF  JUSTINIAN.  Thirteen  con- 
stitutions or  laws  of  this  prince,  found  in 
niosi  editions  of  the  ('orpim  Jurim  CiiiliH, 
after  the  Novels.  Being  confined  to  matters 
of  police  in  the  provinces  of  the  empire,  they 
are  of  little  use. 

EDICTUM  (Lat.)  In  the  Roman  law.  An 
edict;  a  mandate,  or  ordinance;  an  ordi- 
nance, or  law,  enacted  by  the  emperor  with- 
out the  senate,  belonging  to  the  class  of  coit^ 
stitiitionrs  principix.  Inst.  1.  2.  6.  An  edict 
was  a  mere  voluntary  constitution  of  the 
emperor,  differing  from  a  rescript,  in  not 
being  returned  in  the  way  of  answer,  and 
from  a  decree.  In  not  being  given  In  Judg- 
ment, and  from  both,  in  not  being  founded 
upon  solicitation.    Tayl.  Civ.  Law.  233. 

A  general  order  published  by  the  praetor, 
on  entering  upon  his  office,  containing  the 
system  of  rules  by  trhtch  he  would  admlnis* 
ter  Justice  during  the  year  of  his  office.  Dig. 
1.  2.  2.  10;  Mackeld.  Civ.  Law.  jS  35;  Tayl. 
CiT.  Law,  214;  Calv.  Lex. 

EDICTUM  PERPETUUM  (Lat.)  The  ti- 
tle of  a  compilation  of  all  the  edicts.  The 
collection  is  in  fifty  books,  and  was  made 
by  Salvias  Julianus.  a  Jurist  acting  by  com- 
mand of  E<mperor  Adrian. 

Parts  of  this  collection  are  cited  In  the 
Digest 

EDICTUM  THEODORICI.  This  is  the  first 
collection  of  law  that  was  made  after  the 
downfall  of  the  Roman  power  In  Italy.  It 

was  promulsrated  by  Theodoric,  king  of  the 
Ostrogoths,  at  Rome  in  A.  D.  .500.  It  con- 
sists of  i.")4  chapters,  in  which  we  recognise 
parts  taken  from  the  Code  and  Xovellae  of 
Theodoslus.  from  the  ffHfUra  Qregorianw 
:iiiil  Tl<'rin()'j:eiilaiiu.'^,  and  the  StntWthir  of 
Paulus.  The  edict  was  doubtless  drawn  up 
by  Soman  writers,  but  the  original  sources 
are  more  disfigured  and  altered  than  In  any 
other  compilation.  This  collection  of  law 
waH  intended  to  apply  both  to  the  Goths  and 
the  Romans,  so  far  as  its  provisions  went: 
but,  when  It  made  no  alteration  In  the  Gothic 
law.  that  law  was  still  to  be  In  force.  Sa- 
vlgny.  Hist.  Rom.  T.,aw;  Wharton. 
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E6ALITY.  Owelty  (<?.  r.)  Co.  Litt.  169a. 

EQOf  TALIS.  I,  such  a 'one.  Used  in  old 
fgcms  to  Indicate  where  tbe  naaie  aad  de- 
■erlpUoB  of  a  partr  aboold  be  inMrted. 

EGREDIENt  ET  EXEUNS  (Law  Lat.)  In 
old  pleeding.  Going  forth  and  lasolng  out 
of  land.  Towne.  PL  17. 

El  INCUMBIT  PROBATtO  QUI  DIGIT, 

non  qui  negat.  The  burden  of  the  proof  lies 
upon  him  who  affirms,  not  he  who  deaies.  ^ 
Dig.  22.  3.  2;  Talt,  Br.  1;  1  Phil.  Ev.  194;  1 
Greenl.  Ev.  §  74:  3  La.  83;  2  Daniell,  Ch. 
Prac.  408;  4  Bouv.  Inst,  note  4411. 

El  NIHIL  TURPE,  CUl  NIHIL  SATIS. 
Nothing  le  tnea  to  irhon  nothing  le  anffl- 
elent  4  Init  6S. 

EIA,  or  EY.  An  island.  So  called,  accord- 
ing to  Spelman,  from  a  supposed  resemblance 
to  an  egg  or 


ElONB.  A  coiraption  of  the  French  word 

Oine.    Eldest  or  first-born. 

It  is  frequently  used  in  our  old  law  books. 
BoBtarA  Mgne  algnlfles  an  elder  bastard  when 
spoken  of  two  children,  one  of  whom  was 
born  before  the  marriage  of  his  parents,  and 
the  other  after.  The  latter  la  Called  mailer 

puisnr.    Litt.  5  399. 

ElK.  In  Scotch  law.  An  addition;  as,  eik 
to  a  revendon,  elfe  to  n  cwnflrmatlon.  Bell, 
Diet 

EINECIA.  Eldership;  the  fl|^t  or  priv- 
ilege of  the  first  bom. 

EINET1U8,  EIN8NE,  or  EIGN.  In  EnRlish 
law.   The  oldest;  the  first-born.  Spelman. 

EIRE,  or  EYRE.  In  English  law.  A  jour- 
ney. 

Jastlcea  in  eyre  were  itinerant  Judges, 
who  were  sent  once  In  aeven  xeare  with  a 

general  commission  into  divers  rountles,  to 
hear  and  determine  such  causes  as  were 
called  "pleas  of  the  CTOwn."  See  "Jnatlees 
in  Bjrre." 

EIRENARCHA.  A  name  formerly  given  to 
a  Justice  Of  the  peace.  Bac  Works,  IV.  316. 
In  the  Dlgeeta,  the  word  la  written  'Hrmar- 

cha." 

EISDEM  MOOIS  DiSSOLVlTUR  OBLIGA- 
tie  quae  naeettur  ex  oontraetu,  vel  quasi, 

quibus  contrahitur.  An  obligation  which 
arises  from  contract,  or  quoJti  contract,  is 
dissolved  In  the  same  ways  in  whldi  It  la 
contracted.  Fleta,  lib.  2,  c  60,  S  19. 

EI8NETIA,  or  EINETIA  (Lat.)  The  share 
of  the  oldest  son;  the  portion  acquired  by 
primogeniture.  Temea  de  la  Jj&y;  Oo.  Lltt. 
166b:  COwell. 

EJECTA.  A  woman  ravished  or  defiow- 
ered,  or  cast  forth  from  the  virtuous. 
Bloout 

EJECTIONE  eUSTODIAE  (Lat.)    A  writ 

which  lay  for  a  guardian  to  recover  the  land 
or  person  of  his  ward,  or  both,  where  he  had 


been  deprived  of  the  possession  of  them. 
Fitih.  Nat.  Brev.  1S9  (L);  Oo.  Litt  199. 

EJECTIONE  FIRMAE  (Lat  ejectment 
from  a  farm).  This  writ  lay  where  lands 

or  tenements  were  let  for  a  term  of  years, 
and  afterwards  the  lessor,  reversioner,  re- 
mainderman, or  a  straiiK'  1  ejected  or  ousted 
the  lessee  of  his  term.  The  plaintiff,  if  he 
prevailed,  recovered  the  term  with  damages. 
ThiB  writ  is  the  original  foundation  of  the 
action  of  ejectment.  3  Sharswood,  Bl.  Comm. 
199;  FItih.  Nat  Brer.  SIO  (F),  (O);  Qlb- 
aon,  meet  S;  Steami^  Real  Aettona,  6t.  40S. 

EJECTMENT  (Lat  e,  out  of,  facere.  to 
throw,  cast;  e)ieert,  to  cast  oat  to  eject). 
In  practice.    A  form  of  action  by  whlth 

possessory  title.s  to  corixireal  hereditameiito 
may  be  tried,  and  possession  obtained. 

A  form  of  action  which  Ilea  to  regain  th* 
pos.session  of  real  property*  With  dainagea  COT 

the  unlawful  detention. 

In  its  origin,  this  action  was  an  action  of 
trespass  which  lay  for  a  tenant  for  years, 
to  recover  damages  against  a  person  who 
had  ousted  him  of  his  poeeesston  wlthoot 
right.  To  the  judgment  for  damages,  the 
courts  soon  added  a  judgmcut  for  possession. 
Upon  which  the  plaintiff  became  entitled  to 
a  writ  of  possession.  As  the  disadvantages 
of  real  actions  as  a  means  of  recovering 
lands  for  the  benefit  of  the  real  owner  from 
the  possession  of  one  who  held  them  without 
title  became  a  aeriona  ohatade  to  their  nae. 
this  form  of  action  was  taken  advantage  of 
by  Rolle.  C.  J.,  to  accomplish  the  same  re- 
sult 

In  the  original  action,  the  plaintiff  had 
been  obliged  to  prove  a  lease  from- the  per- 
son shown  to  have  title,  an  entry  under  the 
lease*  and  an  ouster  by  some  third  person. 
The  modified  action  as  sanctioned  by  Rolle 
was  broui^ht  by  a  flrtitious  person  as  lessee 
against  another  fictitious  person  (the  casual 
ejector)  alleged  to  have  committed  the  oust- 
er. Service  was  made  upon  the  tenant  in 
possession,  with  a  notice  annexed  from  the 
casual  ejector  to  appeal  and  defend.  If  the 
tenant  failed  to  do  this,  judgment  was  given 
by  default  and  the  claimant  put  In  poaass 
slon.  If  he  did  appear,  he  was  allowed  to 
defend  only  by  entering  into  the  consent 
rule,  which  he  confessed  the  fictitious 
lease,  entry,  and  ouster  to  have  been  made, 
leaving  only  the  title  in  question.  The  ten- 
ant, by  a  subsequent  statute,  was  obliged, 
under  heavy  penalties,  to  give  notice  to  his 
leaaor  of  the  pendency  of  the  action. 

The  action  has  been  .superseded  in  England 
by  a  form  prescribed  by  the  common  law 
prooednre  act  (1862.  8S  170-990),  and  has 
been  materially  modified  In  many  of  -the 
states  of  the  United  States,  though  still  re- 
taining the  name;  but  Is  retained  in  Its 
original  form  In  others,  and  in  the  United 
States  oonrto  for  those  states  In  which  It 
existed  when  the  circuit  courts  were  organ- 
ized. In  some  of  the  United  States  it  has 
never  been  In  use.  See  8  Sharswood.  Bl. 
Comm.  198-207;  1  Waahb.  Real  Prop.  (4th 
Ed.)  438. 
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EJECTUM.  That  which  is  thrown  up  by 
tii0  8M.  1  P«t  Adm.  (U.  8.)  48. 

EJECTU8.  In  old  English  law.  A  pimp 
or  wboremongw. 

EJERCITORIA.  In  Spanish  law.  The  ac- 
tion Which  Ilea  against  the  owner  of  a  vea- 
•el  tor  debts  cootraeted  by  the  master,  or 
eontiBcts  entered  Into  by  hira,  for  the  pur- 
poM  Of  repairing,  rigging,  and  victualling 

BJIOOS  (Spanish).   Commons.   IS  OaL 

554. 

EJURARE.  In  feudal  law.  To  abjure^  re- 
wmnea,  or  disclaim  hy  oafh. 

EJUS  EST  INTERPRETARI  CUJU8  EST 
condere.  It  is  his  to  interpret  WhOSO  tt  Is 
to  enact.    Tayi.  Civ.  Law,  96. 

EJUS  EST  NOLLE,  QUI  POTEST  VELLE. 
Ha  ipho  can  will  [aimlaa  Tidttlon]  baa  • 
right  to  refuse  to  Will  tto  wltkhold  oonasBt]. 

Dig.  50.  7.  3. 

EJUS  EST  NON  NOLLE  QUI  POTEST 
velle.  He  may  consent  tacitly  who  may  COl^ 

sent  expressly.    Dig.  50.  17.  3. 

EJUS  EST  PERICULUM  CUJU8  E8T  DC- 
minium  aut  commodum.  He  has  the  risk  who 
has  the  right  of  ^oparty  or  advantaga. 

EJUS  NULLA  CULPA  EST  CUI  PARERE 
necesae  sit.  No  guilt  attaches  to  him  who  is 
compelled  to  obey.   Dig.  50.  17.  169. 

EJUSDEM  GENERIS  (Lat.)  Of  the  sanio 
kind. 

In  the  oonstmction  of  laws*  willSp  and 
other  fnstmments,  when  certain  things  are 

enumerated,  and  then  a  phrase  Is  used 
which  might  l>e  construed  to  include  other 
things.  It  Is  generally  confined  to  things 
ejugtiem  ffeneris.  Thus,  "clerical  or  other 
defects"  includes  only  formal  defects  (40 
Barb.  [N.  Y.]  574).  and  a  statute  iirovidiiiK 
for  relief  to  women  whose  husbands  fail  to 
flSMMMt  them  "fimn  dmnkMiness,  profligacy, 
or  any  other  i  ause,"  means  only  causes  of 
similar  nature,  and  does  not  Include  physical 
Ineaparitj.  M  Wla.  68S. 

ELABORARE  (LAW  Lat. )     In  old  Euro- 
pean law.   To  gatai,  acquire,  or  purchase,  as 
hdMMT  and  Ininstrsr.  Xteborwtus.  property 
nevdred  hy  labor.  8p<lnian. 

BLOER  BRETHREN.  See  **TrInity  Mas- 
ters." 

ELDER  TITLE.  That  of  two  titles  coming 
alnn|ttansoiisl7  Into  oonfllet  which  Is  of  earllr 

ELECTA  UNA  VIA,  NON  DATUR  RE- 
cursus  ad  alteram.  When  there  is  concur- 
rence of  mssns>  he  who  has  chosen  one  can- 
not haTa  recourse  to  another.  10  Toulller, 
Dr.  CfT.  note  170, 

ELECTIO  EST  INTIMA  (INTERNA],  LI- 
Barav  et  spontanea  separatio  unlus  rei  ab 
nlli^  alna  eonnpulsJone*  consiatena  in  animo 
•I  vahmtalai  BIsctlon  la  an  Intamal.  free, , 


and  spontaneous  separation  of  one  thing 
from  another,  without  compnMon,  oMialst> 
Ing  In  Intention  and  wIlL  Dyer,  Ml. 

ELECTIO  8EMEL  FACTA,  BT  PLACIT- 
um  testatum,  non  patltur  regressum.  Elec- 
tion once  made,  and  plea  witnessed,  sufCers 
not  a  recall.  Go.  LltL  146. 

ELECTION.  Choloe;  seloetion.  The  se* 

lection  of  one  man  from  among  more,  to 
discharge  certain  duties  In  a  state,  corpora- 
tion, or  society. 

The  obligation  imposed  upon  a  party  to 
choose  between  two  inconsistent  or  altemsr 
tive  rights  or  claim.s,  In  cases  where  there 
Is  clear  Intention  of  the  person  from  whom 
he  derives  one  that  he  should  not  enjoy  both. 

 Of  Officers.    The  choice  of  officers  of 

a  public  or  private  body  by  the  votes  of  the 
members,  or  a  class  thereof.  It  differs  from 
"appointment,"  which  impUes  the  conferring 
of  offldal  station  by  one  or  more  persons 
having  power  to  represent  the  body  In  that 
regard.    25  Md.  215. 

 Of  Rights.    The  right  or  duty  of  one 

Who,  by  contract  or  donation,  Is  entitled  to 
two  or  more  rights  in  the  alternative,  to 
select  that  which  he  will  accept  as  a  sub- 
stitute for  the  others.  One  form  of  this, 
sometimes  known  as  **eqvttable  election,*' 
arises  when  an  Instrument  gives  a  right 
coupled  with  a  burden,  the  donee  of  the 
right  having  an  election  whether  to  accept 
the  same  citm  onrre,  but  being  compelled  to 
accept  thus,  if  at  all. 

— —Of  Remedies.  The  choice  between 
two  or  more  coexisting  and  inconsistent  rem- 
edies for  the  same  wrong.  2  Story.  Eq.  Jur. 
S  1078. 

 Between  Criminal  Charges.  Thechoice 

by  a  public  prosecutor  upon  which  of  several 
offenses  charged  in  a  single  Indictment  ha 
will  go  to  the  jury, 

ELECTION  AUDITORS.  In  English  law. 
Officers  annually  appointed,  to  whom  was 
committed  the  duty  of  taking  and  publishing 
the  account  of  all  expenses  Incurrod  at  par* 

Ilamentary  elections.  See  17  &  IS  Vict.  o. 
102.  SS  18.  26-28.  But  these  sections  have 
been  repealed  by  26  Vict.  c.  29,  which  throws 
the  duty  of  preparing  the  accounts  on  the  de- 
clared agent  of  the  candidate,  and  the  duty 
of  piibli.'ihing  an  abstract  Of  It  on  the  retum- 
ing  officer.  Wharton. 

ELECTION  JUDGES.  In  EIngUsh  law. 
Judges  of  the  high  court,  selected  tn  pur* 

suatM  nf  31  ft  Z2  Vict.  c.  125.  5  11.  and  .lu  11- 
cature  Act  1873,  8  38,  for  the  trial  of  election 
p«tltlon& 

ELECTION  PETITIONS.  Petitions  for  In- 
quiry Into  the  validity  of  elections  of  mem- 
bers of  parliament,  when  It  is  alleged  that 
the  return  of  a  member  is  Invalid  for  bribery, 
or  any  other  reason.  These  petitions  are 
heard  by  a  judge  of  one  of  the  oommon-law 
divisions  of  the  high  court.  ParL  Bt  Aet 
1868;   Judicature  Act  187.'?.  § 

ELECTIONES  FIANT  RITE  ET  LIBERE 
I  sine  Interruptions  aliqua.  Blections  should 
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be  made  in  due  form,  and  freely,  wlthottt 

any  Interruption.    2  Inst.  169. 

ELECTIVE.  Pertaining  po  elections,  u 
the  elective  frandiiae. 

D«>pendeBt  on  election,  as  an  electiye  of- 
fice. 

ELECTOR.  One  wlio  haa  the  right  to  make 
choice  of  public  olBcers;  one  who  hae  a  right 
to  vote.  See  10  Minn.  107;  68  Wis.  46. 

ELECTORS   OF   PRESIDENT.  Persons 

elected  by  tbe  people,  whose  sole  duty  is  to 
elect  a  president  and  vice  president  of  the 

United  States.  Const.  art  8.  S  1;  Gonst 

ann  nd.  art.  2. 

ELEEMOSVNA  REGIS  (or  ARATRl,  or 
earuearum).  A  penny  which  King  Ethelred 

ordored  to  be  paid  for  every  plow  in  Boi^aad 

towards  the  support  of  the  poor. 

ELEEMOSYNAE.  Pos&eseiuns  of  the 
church.  BlounL 

ELEEMOSYNARIA.   The  place  In  a  re- 
ligious hiMise  where  the  common  alms  were' 
deposited,  and  thence  by  the  almoner  dis- 
tributed to  the  poor. 

—-In  Old  English.  The  aumerie,  aumbry, 
or  ambry;  words  still  used  in  common  speech 
in  the  north  of  p:ngiand  to  itaioto  a  pantry 
or  cupboard.  Cowell. 

The  office  of  almoner.  CoweU. 

ELEEMOSYNARIUS  (Lat.)  An  almoner. 
There  was  formerly  a  lord  almoner  to  tbe 
Itings  of  Eni^land.  whose  duties  are  described 
in  Fleta.  lib.  '2.  v.  2?..  A  (hiof  omcer  who 
received  the  eleemosynary  rents  and  gifts, 
and  in  due  method  distributed  them  to  pious 
and  charitable  uses.  Cowell. 

ELEEMOSYNARY  CORPORATIONS. 
Such  private  corporations  as  are  instituted 
for  purposes  of  charity,  their  object  belns 

the  perpetual  distribution  of  the  bounty  of 
the  founder  of  iheni  to  s\i(h  persons  as  he 
directed.  Of  this  Ivind  are  hospitals  for  the 
relief  of  the  impotent,  indigeuL  sick,  and 
deaf  or  dumb.  Angell  ft  A.  Corp.  {89;  1 
Kvd,  Corp.  26:  4  Conn.  272;  3  Bland.  Ch. 
(lild.)  407;  1  Ld.  Raym.  5;  2  Term  R.  346. 
The  distinction  between  ecclesiastical  and 
eleemosynary  corporations  is  well  illustrated 
In  the  Darimonth  Ck>neKe  Case,  4  Wheat  (U. 
S.)  681.  See.  also,  Angell  &  A.  Corp.  }  89; 
1  Sharswood,  VA.  Comm.  471. 

ELEGANTER  (Lat.)  In  the  civil  law.  Ac- 
curately: with  discrimination.  8  Story  (U. 
S.)  611.  636. 

ELEGIT  1 1. at.  eUgerc,  to  fhoosc).  A  writ 
of  exetiitioti  directed'  to  the  sheriff,  com- 
manding liiiu  to  make  delivery  of  a  moiety 
of  the  party's  land  and  aii  his  goods,  beasts 
of  the  plough  only  excepted.  Tbe  sheriff,  on 
receipt  of  the  writ,  holds  an  inquest  to  as- 
rertain  the  value  of  the  lands  and  goods  he 
has  seized,  and  then  they  are  delivered  to 
the  piaintilt.  who  retains  them  until  the 
whole  debt  and  damages  have  been  paid  and 
satlslled.    During  that  term  he  Is  called 


"tenant  by  elegit"  Co.  Lltt.  289.  See  Pow- 
ell. Mortg.  Index;  Watson.  Sheriffs.  206;  1  C. 
B.  (N.  S.)  668. 

The  name  was  given  because  the  plaintiff 
has  his  choice  to  accept  either  this  writ  or 

a  fl.  fa. 

LJy  statute,  in  England,  the  sheriff  is  now 
to  deliver  the  whole  estate  instead  of  the 
half.   Bee  8  Sbarswood,  Bl.  Comm.  418,  note. 

The  writ  is  still  In  tise  in  the  United  States 
to  some  extent,  and  witli  somewhat  different 
modifications  in  the  various  states  adopting 
it  4  Kent,  Comm.  431,  436;  10  Orat  (Va.) 
580;  1  HllUard.  Abr.  666.  666. 

ELEMENTS.  "Damage  by  the  elements" 
has  been  held  synonymous  with  "damage  by 
act  of  Qod."  "The  elements  are  the  means 
by  which  God  aeta."  86  Cal.  416. 

ELIMINATION.   Banishment;  expulsion. 

ELINQUATION.  The  punishment  of  cat> 
ting  out  the  tongue. 

ELISORS.  In  practice.  Two  persons  ap> 

pointed  by  the  court  to  return  a  jury,  when 
the  sheriff  and  the  coroner  have  been  chal- 
lenged as  iinomixtt'iit.  In  this  case,  the 
elisors  return  the  writ  of  venire  directed  to 
them,  with  a  panel  of  the  Jurors'  names,  and 
their  return  is  final,  no  challenge  being  al- 
lowed to  their  array.  3  Bl.  Comm.  355;  1 
Cow.  (N.  Y.)  88:  8  Cow.  (N.  Y.)  896. 

ELOQIUM  (LaL)   In  civil  law.  A  wUl  or 

testament. 

ELOIGN,  or  ELOIGNE.   To  remove  to  a 

distance.    See  "Elongata." 

ELONGATA.  In  practice.  The  return 
made  by  the  sheriff  to  a  writ  of  replevin, 
when  the  goods  have  been  removed  to  placea 
unknown  to  h!m.  See,  for  the  form  of  thia 
return.  Wat.sou,  Phrriffs.  Append,  c.  18,  I  8. 
p.  454;  3  Bl,  Comm.  148. 

On  this  return,  the  plaintiff  is  entitled  to 
a  l  ujiUis  in  ;i  it  hmiam .  Sim-  "Withernam;" 
Waisou.  Sheriffs.  300,  301.  The  word  eloigne 
is  sometimes  used  as  synonymous  with  ekm- 
.crafo. 

ELONGATUS.  A  return  to  a  writ  hi, mine 
rcptcyiaiido.  that  the  man  was  out  of  the 
sheriff's  jurisdiction. 

ELCNGAVIT.  In  England,  where,  in  a 
proceeding  by  foreign  attachment,  the  plain- 
tiff has  obtained  judgment  of  appraisement, 
but  by  reason  of  some  act  of  the  garnishee 
the  goods  cannot  be  appraised  (as  where  he 
has  removed  them  from  the  city,  or  has  sold 
them.  etc.).  the  serjeant-at-mace  returns  that 
tho  garnishee  has  rlnifinul  them.  i.  f..  re- 
moved them  out  of  the  jurisdiction,  and  on 
this  return  (called  an  "elongarU")  judg- 
ment Is  given  for  the  plaintiff  that  an  inquiry 

Ix"  made  of  the  goods  rinignrii.  This  in- 
quiry is  set  down  for  trial,  and  the  assess- 
ment Is  made  by  a  jury  after  the  manner  of 
ordinary  issues.  BranL  For.  AtL  124.  The 
proceedings  on  the  inquiry  are  also  some- 
times  called  the  **elong(irit" 
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ELOPEMENT.  The  doparturoofa  married 
womaa  from  her  husband,  and  dwelling  with 
AH  •taHwer.  Ooirall;  Bkrant;  Tomlin. 

EtUVIONES.  Spring  Udes. 

EMANCIPATION.  An  act  by  which  a  per 
sou  who  waa  once  in  the  power  of  another  Is 
rendered  free. 

This  Is  of  Importance  mainly  in  relation 

to  the  emancipation  of  minors  from  the 
parental  control.  See  3  Term  K.  3r)5;  6  Term 
R.  247;  S  Term  R.  479;  3  East.  276;  10  East, 
88:  11  Vt.  258,  477.  See  Cooper,  Just  Inst. 
441.  4S0;  2  Dall.  (Pa.)  57.  58;  dv.  Oode 
La.  bk.  1,  tit.  8.  c.  3;  Ferriere,  Diet,  de  Jur.; 
15  .Mass.  272;  8  Cow.  (N.  Y.)  184. 

EMBARGO.  A  proclamation,  or  order  of 
state,  usually  issued  in  time  of  war  or  threat- 
ened hostilities,  prohibiting  the  departure  of 
ships  or  goods  from  some  or  all  the  ports  of 
Buvh  slate,  until  further  order.  2  Wheat.  (U. 
S. »  148.  It  is  in  Its  nature  and  policy  a  tem- 
porary measure.  5  Johns.  (N.  Y.)  308.  It 
Is  sometimes  on  the  <  itizen8  of  the  power 
ordering  it;  Bometimes  on  a  foreign  power  as 
m  means  of  coercing  a  settlanent  of  difll- 
cultles  that  have  not  yot  culminated  In  war, 
or  of  preparation  for  impending  war.  The 
former  is  called  '^dril,"  the  latter  "hostile." 
embargo. 

EMBASSAGE,  or  EMBASSY.  Tho  mes- 
s&sf  or  commission  givtn  by  a  .soverfigrn  or 
stai»'  to  a  minister,  called  an  "ambassjidor,  " 
empowered  to  treat  or  communicate  wi4h  an- 
other sovereign  or  state;  also  the  estahlidi- 
m«Bt  of  an  ambasndor. 

EMBEZZLEMENT.  Tho  wrongful  and 
fnutdnlent  appropriation  of  property  to  his 
own  use  by  one  to  whon  It  has  been  en- 
trusted hy  or  for  the  owner. 

A  breach  of  trust  is  the  essence  of  the  of- 
fense. To  constitute  embezzlement,  the  per- 
son aM>n>prlating  the  property  must  hold  a 
relation  «i  trust  towards  the  owner,  by  Yir- 
tne  rtf  which  he  had  possession  of  such  prop- 
erty.   SI  Cat.  108;  68  Iowa,  593;  110  Mo. 

The  appropriation  must  be  with  fraiuin 
lent  intent,  and  by  this  embezzlement  is  dis- 
tinguished from  mere  tortious  conversion. 
82  JU.  425;  78  Qa.  340;  62  Mich.  276;  50  N. 
J.  Law.  476. 

The  offense  is  a  purely  statutory  one,  and 
by  many  of  the  statutes  is  denominated  "lar- 
ceny," but  it  is  commonly  known  as  "em- 
beszlement."  and  Is  distinct  from  larceny  at 
cmnmon  law,  one  of  the  essentials  of  which 
was  a  wrongful  taking  from  the  possession 
of  the  owner. 

EMBLEMENTS.  Crops.  66Cal.  458.  The 
growing  crops  of  those  Tegetable  pit>duct1ons 

of  the  soil  which  are  not  spontaiieons,  bnt  ' 
require  an  outlay  of  cost  and  latx>r  in  one 
part  of  the  year,  the  recompense  for  which 
is  to  arise  in  the  shape  of  a  crop  In  another 
part  of  the  same  year.  The  produce  of  grass, 
trees,  and  the  like  is  not  Inolnded.  78  lad. 
531. 

EMBLER8  DE  GENTZ  (Law  Fr.)  A  steal- 


ing from  the  people.  The  phrase  occurs  in 
the  old  rolls  of  parliament:  "Whereas  divers 
murders,  enMers  de  gentz,  and  robberies  are 
committed,"  etc.  Bot  FarL  21  Bdw.  IIL  note 

62. 

EMBRACEOR.  In  criminal  law.  He  who, 
when  a  matter  is  gn  trial  between  party  and 
party,  comes  to  the  bar  with  one  of  the  par^ 
ties,  and,  having  received  some  reward  so  to 
do,  spealis  in  the  case,  or  privily  laljors  tlie 
jury,  or  stands  there  to  survey  or  overlook 
them,  thereby  to  put  them  in  fear  and  doubt 
of  the  matter.  Btit  persons  leartied  in  the 
law  may  speak  in  a  case  for  their  clients. 
Go.  Litt  889;  Twmes  de  la  Ley. 

EMBRACERY.   In  criminal  law.   An  at-  • 
tempt  to  corrupt  or  Influence  a  Jury,  or  any 
way  incline  them  to  be  more  favorable  to 

one  .side  than  to  the  other.  Ity  money,  prom- 
ises, threats,  or  persuasions,  whether  the 
Juror  on  whom  such  attempt  is  made  give 
any  verdict  or  not.  or  whether  the  verdict 
be  true  or  false.  Hawk.  P.  C.  259;  Bac.  Abr. 
".Juries"  (M  3);  Co.  Litt.  157b.  369a;  Hob. 
294;  Dyer,  84a,  pl.  19;  Noy.  102;  1  Strange, 
643;  tl  Mod.  IIL  118;  Comyn,  Dig.  601;  6 
Cow.  (N.  T.)  608. 

EMBRING  (ur  EMBER)  DAYS.  In  eccle- 
siastical law.  Those  days  which  the  ancient 
fathers  called  **9itaf«or  tempera  jejunW*  are 

of  cteat  antiquity  In  the  church.  They  are 
observed  on  Wednesday.  Friday,  aiul  Satur- 
day ne,xt  after  Quadragesima  Sunday,  or  the 
first  Sunday  in  Lent,  after  Wliitsuntide, 
Holyrood  Day,  In  September,  and  St.  Lucy's 
Day,  about  the  middle  of  December.  Britt. 
c.  53.  Our  almanacs  call  the  weeks  in  which 
they  fall  the  "Ember  Weeks,"  and  they  are 
now  chiefly  noticed  on  account  of  the  ordina- 
tion of  priests  and  deacons;  because  the 
canon  appoints  the  Sundays  next  after  the 
Bmber  weeks  for  the  solemn  times  of  ordi- 
nation, though  the  bishops,  if  they  please, 
may  ordain  on  any  Snnday  or  holiday.  Bnc. 
Lond. 

EM  EN  OA  (Lat.)  Amends;  that  which  is 
given  in  reparation  or  satisteetion  for  a 

tresi)as.«  fommitted.  or.  among  the  Saxons,  a 

compeubation  for  a  crime.  Spelman. 

EMENOALS.  In  English  law.  This  an- 
cient word  is  said  to  be  used  in  the  accounts 

of  the  inner  temple,  wb^Te  so  much  in  emen- 
dals  at  tlie  foot  of  an  aioount  signitles  so 
much  in  liank.  in  stoi  k.  Un-  the  supply  Of 
emergent  i<  s.  Cunningham. 

EM  EN  OA  RE  (Law  Lat.)  In  Saxon  law. 
To  make  amends  or  satisfaction  for  any 

crime  or  trespass  ronimitted:  enwndam  solv- 
ere, to  pay  a  flue;  to  be  fined.  Spelman. 
J^mendare  »e,  to  redeon.  or  ransom  one's  llf^ 

by  payment  of  a  wereglld. 
To  repair.    Reg.  Orlg.  44b. 

EMENOATIO  (Lat.) 

 In  Old  Englleh  Law.  Amendment,  or 

coner  tion;   the  power  of  amending  and  cor- 
recting; abuses,  according  to  certain  rules  and 
measures.  Cowell. 
——In  Saxon  Law.  A  pecuniary  satisfac- 
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UoD  (or  an  Injmir;  the 
V,)  Spetman. 


EMENDATIO  PANIS  ET  CEREVI8IAE. 
Tbe  power  of  supervising  and  correcting  the 
weights  and  maunrM  of  bread  and  ale. 

Ck)well. 

EMERGE  (LaU  To  arise;  to  come  to 
Uiht 

EMIGRANT.  One  who  quits  his  conntry 
for  any  lawful  reason,  with  a  design  to  set- 
tle elsewhere,  and  who  takes  his  family  and 
property,  if  he  has  any.  with  him.  Vattel. 
hk.  1,  e.  19.  1  2X4.  See  "Emlgratton." 

EMIGRATION.  The  act  of  removUig  firom 

one  place  to  another. 

It  is  sometimes  used  in  the  same  sense  as 
"expatriation."  but  there  Is  tome  dlfferenoe 
In  the  signification.   Expatriation  Is  the  act 

of  abandoning  one's  countrj';  while  emigra- 
tion is.  perhaps  not  strictly,  applied  to  the 
a<  t  of  removing  from  one  part  of  the  coun- 
try to  another.  See  2  Kent.  Comm.  36. 

EMINENT  DOMAIN.  The  power  to  take 
private  property  for  public  use,  whether  ex- 
ercised by  the  aovereign  directly,  or  by  one 
to  whom  the  sovereign  power  haa  been  dele- 
gated for  quasi  public  purposes. 

The  superior  right  of  property  subsisting 
In  a  sovereignty,  by  which  private  property 
may  in  certain  cases  be  taken  or  its  use 
controlled  for  the  public  beneflt,  without  re- 
gard to  the  wishes  of  the  owner. 

The  highest  and  most  exact  idea  of  proi>- 
erty  remaining  in  the  government,  or  in  the 
aggregate  bodj  of  the  people  In  their  aover^ 
eign  capacity,  giving  a  right  to  resume  the 
possession  of  the  property  in  the  manner 
directed  by  the  constitution  and  tlie  laws  of 
the  state  whenever  the  public  good  requires 
It  8  Paige.  Ch.  <N.  T.)  7S. 

The  term  was  originated  by  Orotloa  (De 
Jure  lielli.  lib.  3.  c.  20.  VII.) 

EMISSION.  In  medical  jurisprudence.  The 
act  by  which  any  matter  whatever  is  thrown 
from  the  body;  thus,  it  is  usual  to  saj,  emis- 
sion of  urine,  emission  of  semen,  etc. 

EMIT.   To  put  out;  to  send  forth. 

The  tenth  section  of  the  first  article  of 
the  constitution  contains  various  prohibi- 
tions, among  which  is  the  following:  "No 
state  shall  emit  bills  of  credit."  To  emit 
bills  of  credit  is  to  issue  paper  intended  to 
circulate  through  th»'  (oniniunity  for  Its  or- 
dinary purposes,  as  money,  which  paper  is 
redeemable  at  a  future  day.  4  Pet  (YT.  8.) 
410.  432;  11  Pet  (U.  S.)  357;  Story.  Const  { 
1868. 

EMMENAGOGUES.  In  medical  jurispru- 
dence. The  name  of  a  class  of  medicines 
which  are  believed  to  have  the  power  of 
favoring  the  discharge  of  the  menses.  They 

are  sometimes  used  for  the  criminal  purpose 
of  producing  alK)rtlon  iq.  v.  )  1  Beck,  Med. 
Jur.  31C:  Dungl.  Med.  Diet.:  Parr,  Msd. 
Diet.:  3  Paris  &  F.  Med.  Jur.  88. 

EMOLUMENT.  Any  pecuniary  advantage. 


profit,  or  gain  arising  from  the  possession 
of  an  ofllce.  It  imports  more  than  "salary" 
or  "fees,"  and  includes  any  perquisite,  ad- 
vantage, profit,  or  gain  arising  from  the  HKim- 
session  of  an  office.    105  Pa.  St  303. 

EMOTIONAL  INSANITY.  The  species  of 
mentid  abemtloB  pradueed  ^  a  violent  ex- 
citement of  the  emotions  or  passions,  though 
tbe  reasoning  faculties  mi^  remain  unim- 
paired. 

EMPALEMENT.  In  anrirnt  law.  A  m-.J.- 
of  inflicting  punishment  by  thrusting  a  sharp 
pole  up  the  fundament  Bne.  Lond. 

6MPANNEL.  See  "Impannel.'* 

EMPARLANCE.   See  "Imparlance." 

EMPARN0UR8  (Law  Fr.)  Undertakers 
of  suite.  Kelham. 

EMPEROR.  This  word  is  synonymous 
with  the  Latin  imperator.  They  are  both 
derived  from  the  verb  imperare.  literally, 
it  signifies  "he  who  commanda" 

Under  the  Roman  republic,  the  title  "em- 
peror" was  the  generic  name  given  to  the 
commanders-ln-cliief  in  the  armies.  But 
even  then  the  implication  of  the  word  was 
restrained  to  the  successful  commander,  who 
was  declared  emperor  by  the  acclamations 
of  the  army,  and  was  iifterwards  honored 
with  the  title  by  a  decree  of  the  senate. 

It  is  now  used  to  designate  some  sovereign 
prince  who  bears  this  title.  AylilEe,  Pand. 
tit  28. 

EMPHYTE08i8.  In  dvll  law.  Thenama 

of  a  contract  by  which  the  owner  of  an  un- 
cultivated piece  of  land  granted  it  to  anoth- 
er, either  in  perpetuity,  or  for  a  long  time, 
on  condition  that  he  should  improve  it  by 
building,  planting,  or  cultivating  it,  and 
should  pay  for  It  an  annual  rent,  with  a 
right  to  the  grantee  to  alienate  it,  or  trans- 
mit it  by  descent  to  his  heirs,  and  under  a 
condition  that  tbe  grantor  should  never  re- 
enter as  long  as  the  rent  should  he  paid  to 
him  by  the  grantee  or  his  assigna  Inst  3. 
25.  3;  18  Toullier.  Dr.  Civ.  note  144. 

EMPHYTEUTA.  The  grantee  under  a 
contract  of  emphyteutis  or  emphyfMtit.  VI- 
cat:  Calv.  Lex.;  1  Hallam,  Mid.  Ages»  c  2, 

p.  1. 

EMPHVTEUTtCUS.    Tn  the  civil  law. 

Founded  on,  growing  out  of.  or  having  the 
character  of,  an  emphyteusis ;  held  under  an 
I  '-ntpJIytettsto.  3  Bl.  Comm.  238;  Oalv.  Lex. 

I    EMPLAZAMIENTO.  In  Spanish  law.  The 

!  citation  given  to  a  person  by  order  of  the 
judge,  and  ordering  him  to  appear  before 
his  tribunal  on  a  given  day  and  hour. 

EM  PLEAD.   See  "Implead." 

EMPLOYE.  One  win.  is  employed  Tho 
term  is  general,  but  is  ran  ly  applied  either 
to  common  laborers  or  to  the  higher  officers 
of  a  corporation     f.R  Wis.  481:  109  N.  Y.  631. 

EMPLOYMENT.  A  business  or  vocation. 
16  Ala.  411.  The  service  of  anoUier.  72 
Me.  456. 
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EMPRESTIDO.  In  Spanish  law.  A  loan; 
aomething  lent  to  tbe  borrower  at  his  re- 
qHtML  Lu  PMrtlOM^  pt  8.  tit  18,  Ub.  70. 

EMPTIOt  or  EMPTOR  {lAt. emare,U>  buy). 
Emptio,  a  buying;  emptor,  a  bayer;  emptio 
el  venditio,  buying  and  selling. 

— — In  Roman  Law.  The  name  of  ft  con- 
tract of  sale.    D»  Cangp;  VIcat. 

EMPTiO  BONORUM.  in  the  Roman  law. 
The  aaslgnmeiit  of  tlie  estate  and  effects  of 

an  insolvont  debtor,  whether  during  his  life 
or  after  his  death,  to  a  trustee  for  his  cred- 
itors. Justinian  deprived  it  ot  all  its  cum- 
brous formalities,  but  retained  its  effect, 
wliidi  Is  simplj  or  yeiy  nearly  that  ot  an 
assignment  upon  bankruptcy  In  English  law. 

EMPTIO  ET  VENDITIO  (Lat.  buying  and 
selling).  In  Roman  law.  The  contract  of 
sale.  Sometimes  It  was  compounded.— «mp- 
tio-vendUio. 

eMPTOR  (Lat)  Buyer. 

EMPTOR  EMIT  QUAM  MINIMO  POTEST, 
venditor  vendit  quam  maximo  potest.  The 
buyer  buys  for  as  little  as  possible;  the 
vendor  sells  for  as  much  as  possible.  2 
Johna  Ch.  (N.  T.)  252,  256.  488. 

EN  AUTRE  DROIT  (Fr.)    In  the  right  of 


1628;  2  Bl.  Comm.  319;  Co.  Lltt  44a;  S 

Steph.  Comm.  139. 

ENABLING  STATUTE.  The  act  of  32 
Henry  VIII.  c.  28,  by  which  tenants  in  tall, 
husbands  seised  in  right  of  their  wives,  were 
empowered  to  make  leases  for  their  lives  or 
for  twenty-one  years,  which  they  COUld  not 
do  before.   2  Bl.  Comm.  319. 

AppUed  generally  to  special  acts  confer^ 
ring  ppwers  not  previously 


EN  BANKE  (Law  Fr.)  In  the  bench.  1 

And.  51. 

EN  DEMEURE  (Fr.)  In  default  Used  In 
Louisiana.  3  Mart.  (La.;  N.  S  )  574. 

EN  ESCHANGE  IL  COVIENT  QUE  LE8 
estates  soient  egales.  In  an  exchange  it  is 
necessary  that  the  estates  be  equal.  Co.  Lltt. 
50:  2  Hilliard,  Real  Prop.  298. 

EN  GROS  (Fr.)  In  gross;  by  wholesale. 
Britt  e;  8L 

EN  JUICIO  (Spanish).  Judicially;  in  a 
court  of  law;  in  a  suit  at  law.  White,  New 
Reoop.  bk.  2,  tit  8.  c  1. 

EN  MORT  MEYNE  (Law  Fr.)  In  a  dead 
band;  In  mortmain.  Britt  c  48. 

EN  OWEL  MAIN  (Law  Fr.)  In  equal 
band.  The  word  "owel"  occurs  also  in  the 
phrase  "owelty  of  partition."  See  1  Wadib. 
Real  Prop.  427. 

EN  VENTRE  8A  MERE  (Fr.)  In  Its 
mother's  womb.  For  certain  purposes,  as  of 
inheritance,  etc.,  a  child  en  ventre  m  mere 

is  to  be  considered  as  In  being. 

EN  VIE  (Law  Fr.)  In  Ufe;  alive.  Britt 
c  50. 

ENABLING  POWERS.  A  term  used  in 
f-qiiity.  When  the  donor  of  a  power,  who  is 
the  owner  of  the  estate,  confers  upon  per- 
sons not  seised  of  the  fee  the  right  of  cre- 
ating interests  to  take  effect  out  of  It, 
which  could  not  be  done  by  the  donee  of  the 
powpr  unless  Ijv  sui  h  authority,  this  is  called 
an  "enabling  power."    2  Bouv.  Inst  note^ 


ENACT.  To  establish  by  law;  to  perform 
or  effect;  to  decree.  The  usual  formula  in 
making  laws  is,  "Be  It  enacted.** 

ENAJENACION.  In  Spanish  law.  The 
act  by  which  one  person  transfers  to  anoth- 
er a  property,  either  gratuitously,  as  in  the 
case  of  a  donation,  or  by  an  owner's  title,  M 
in  the  case  of  a  sale  or  an  exchange. 

ENBREVER  (Law  Fr. »  To  write  down  in 
Short;  to  abbreviate,  or,  in  old  language,  im- 
brerlate;  to  put  into  a  schedule.  Britt  c  1. 

ENCAUSTUM.    See  "Incaustum." 

ENCEINTE  (Fr.)    Pregnant  (q.  r.) 

ENCHESON.  ENCHES80N.  ENCHASON, 
enchison,  or  acheson  (LawFr.)  Cause:  rea- 
son; occasion.  Far  quel  encheson  il  se  neya, 
for  what  reason  he  drowned  himself.  Britt 

c  1.  Par  enchesnn  rlf  matrimoyne.  in  con- 
sideration of  marriage.  Id.  c.  34.  Sans  rea- 
sonable furhrsoii.  without  reasonable  cause. 

St  Westminster  I.  c.  6. 

ENCLOSURE.  An  artificial  fence  around 
one's  estate.  Bee ''Close." 

E  NCOMt  E  N  OA.  A  charge  or  mandate  eon- 

ferring  certain  important  privileRes  on  the 
four  military  orders  of  Spain,  to  wit.  those 
of  Santiago.  Calatrava.  Alcantara,  and  Mon* 
tesa.  In  the  legislation  of  the  Indlas,  It  sig- 
nified the  concession  of  a  certain  number  of 
Indians  for  the  purpose  of  instructing  them 
in  the  Christian  religion,  and  defending 
their  persons  and  proper^. 

ENCROACHMENT.  An  unlawful  exten- 
sion of  one's  right  upon  the  lands  of  another. 

An  alteration  by  the  owner  of  an  ease- 
ment of  the  dominant  tenement,  so  as  to 
impose  an  additional  burden  on  the  servient 
tenement  Oale,  Baam.  616. 

ENDENZIE,  or  ENDENIZEN.  To  make 
free;  to  enfrsnehlsa. 

ENDORSE.  See  "Indorse." 

ENDOWMENT  fl.aw  Fr.  and  En^' )  The 
assignment  or  bestowmcnt  of  dower  to  or 
upon  a  woman.   2  Bl.  Comm.  135. 

The  providing  for  the  ofliclatlng  ministers 
of  a  church,  by  setting  apart  a  cortain  por- 
tion of  land.s.  dv..  for  tliclr  maintenance, 
etc.  2  Bl.  Comm.  21;  1  Bl.  Comm.  387;  3 
Steph.  Cmnm,  lit  It  has  no  reference  to 
building  or  providing  a  site.  85  Eng.  Law 

&  Eq.  433. 

The  provision  iLself.  so  made  (dot  ecclS- 
siae).  Comyn,  Dig.  "Dismes  "  (B). 
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ENDOWMENT  POLICY.   In  insurance: 
policy  oi  lite  insurance  payable  to  the  in- 
sured (luring  his  llfettme.  If  he  arrlre  at  a 

certain  age. 

ENEMY.  A  nation  which  is  at  war  with 
another  ,  a  <  iiizen  or  a  sul)joct  of  such  a  na- 
tion; any  of  the  nulijerts  or  citizens  of  a 
state  in  amity  witti  the  United  States,  who 
have  commenced,  or  have  made  preparations 
for  commencing,  hostilities  against  the  Unit- 
ed States,  and  also  the  citizens  or  subjects 
Of  a  atate  in  amity  with  the  United  States. 
who  are  In  the  aervice  of  a  state  at  war  with 
them.  8ee  Salk.  635;  Bac.  Abr.  "Treason" 
(G). 

"An  enemy  is  he  with  whom  a  nation  is  at 
war.'*   Vattel,  887.   "It  doea  not  embrace 

rebels  in  insurrection  against  their  own  gov- 
ernment. An  enemy  is  always  the  subject 
of  a  foreign  power,  who  owes  no  allegiance 
to  our  government."  4  Sawy.  (U.  8.)  467. 

By  the  term  "enemy**  is  also  nnderetood  a 
person  who  is  desirous  of  doing  Injury  to 
another.  The  LAtins  had  two  terms  to  sig- 
nify theee  two  claaees  of  persons:  The  first, 
or  the  public  enemy,  they  called  hnstis,  and 
the  latter,  or  the  private  enemy,  inimicus. 

ENFEOFF.  To  make  a  gift  of  any  cor- 
poreal hereditaments  to  another.  Bee  "Feoff- 
ment." 

ENFRANCHISE.  To  mal<e  free;  to  Incor- 
porate a  man  in  a  society  or  body  politic. 
Cunningham. 

ENFRANCHISEMENT.    Oivlng  freedom 

to  a  person:  admitting  a  person  to  the  free- 
dom of  a  city.  A  denizen  of  England,  or  a 
citizen  of  London,  is  said  to  be  enfranchised. 
So,  too,  a  villein  is  enfranchised  when  he 
obtains  his  freedom  from  his  lord.  Termes 
de  la  Ley;  11  Coke,  81;  Jacob. 

ENFRANCHISEMENT  OF  COPYHOLD. 

The  chanire  of  the  tenure  by  which  lands  are 
held  from  <  opyhold  to  freeiiolil,  a.s  bj-  a  con- 
veyance tn  tix'  I  npylioldcr.  or  by  a  release 
Of  the  seiguoriai  rights.  1  Watk.  Copyholds, 
888;  1  Steph.  Comm.  888;  8  Steph.  Comm.  51. 

ENGAGEMENT.  In  French  law.  A  con- 
tract; the  obligations  arising  from  a  qwui 

contract. 

The  terms  "obligation"  and  "engagement" 
are  said  to  be  synonymous  (17  Toulllor, 
Dr.  Civ.  note  1).  but  the  Code  seems  specially 
to  apply  the  term  "engagement"  to  those  ob- 
lipations  which  the  law  imposes  on  a  man 
without  the  intervention  o£  any  contract, 
either  on  the  part  of  the  obligor  or  the 
obligee.  Article  1370. 

ENGLESHIRE.  or  ANGLESCHERIA.  A 
law  was  made  by  Canute,  for  the  preserva- 
tion of  his  Danes,  that  when  a  man  was 

killed,  the  hundred  or  town  should  be  liable 
to  be  amerced,  unless  It  could  be  proved 
that  the  person  killed  was  an  Englishman. 
This  proof  was  called  engleihire.  It  con- 
sisted, generally,  of  the  testimony  of  two  | 
males  on  the  part  of  the  father  of  him  who 
had  been  killed,  and  two  females  on  tbei 


part  of  his  mother.    1  ffide^  P.  C.  447;  4 

Bl.  Comm.  195;  Spelman. 

ENGLISH  INFORMATION.  In  English 
law.  A  proceeding  in  the  court  of  exchequer 
in  matters  of  revenue.  See  28  ft  28  Vict,  c 

101. 

ENGROSS  (Fr.  !/ro.t).  To  copy  tlie  rude 
draught  of  an  Instrument  In  a  fair,  large 
hand;  to  write  out,  in  a  large,  fair  hand, 
on  parchment.  The  term  is  applied  to  stat- 
utes, which,  after  beinR  read  and  acted  on 
a  sufficient  number  of  times,  are  ordered  to 
be  engrossed.  Andentljri  also,  used  of  tha 
process  of  making  the  Indenture  of  a  fine. 
5  Coke.  39b. 

In  Criminal  Law.  To  buy  up  such  large 


quantities  of  an  article  as  to  obtain  a 
nopoly  of  it  fbr  the  purpose  of  eelUng  aft  an 

unreasonable  price.  The  tendency  of  mod- 
ern English  law  is  very  decidedly  to  restrict 
the  application  of  the  law  against  engrosa- 
Ing.  and  it  is  very  doubtful  if  it  applies  at 
all  except  to  obtaining  a  monopoly  of  pro- 
visions. 1  East.  14".  Merely  buying  for  the 
purpose  of  selling  again  is  not  necessarily 
engrossing.  14  Bast,  408;  15  But,  511.  Seie 
t  Sharswood,  PI.  Comm.  168,  notS^  tW  tlM 
law  upon  thip  subject. 

ENGROSSER.  One  who  eogrossee  or 
writes  on  parchment  In  a  large,  fair  haad; 

oTie  who  purchases  large  quantities  of  any 
<  urnmodity  in  order  to  have  the  command 
of  the  market,  and  to  sell  them  again  at  Ugli 

prices. 

ENGROSSING.  The  offense  committed  by 
an  engrosser;  writing  on  parchment  in  a 
large,  fair  hand.  See 


ENITIA  PARS  (LawLat.)  The  partof  the 
eldesL  Co.  UtL  166;  Bac  Abr.  "Copar- 
ceners" (C). 

When  partition  is  voluntarily  made  among 
( oparceners  in  England,  the  eldest  has  the 
first  choice,  or  primer  election  (tf.  r.).  and 
the  part  which  she  takes  is  called  enitia  pars. 
Tills  right  is  purely  personal,  and  descends. 
It  is  also  said  that  even  her  assignee  shall 
enjoy  it;  but  this  has  been  doubted.  The 
word  enWa  is  said  to  be  derived  from  the 
old  French  cisne.  tihe  eldest.  Bac.  Abr.  "Co- 
parceners (C);  Kettw.  la,  49a;  2  And.  21; 
Cro.  BUa.  18. 

ENJOIN.   To  command:  to  reqnlre;  aa, 

private  individuals  are  not  only  permitted, 
but  enjoined,  by  law,  to  arrest  an  offender 
when  present  at  the  time  a  felony  is  oom- 
mltted,  or  a  dangerous  wound  given,  on  pain 
of  fine  and  imprisonment  if  the  wrongdoer 
escape  through  their  negligence.  1  Hale.  P. 
C.  587;  1  Bast,  P.  C.  298.  304;  Hawk,  P.  a 
bk.  8,  c.  18.  9  IS;  Ryan  A  M.  93. 

To  command  or  order  a  defendant  In  equi- 
ty to  do  or  not  to  do  a  particular  thing  by 
writ  of  Injunction.  See  "Injunction.*' 

ENLARGE.   To  extend:  as.  to  enlarge  a 

rule  to  plead  Is  to  extend  the  time  during 
which  a  defendant  may  plead.  To  enlarge 
means,  also,  to  set  at  litiorty;  as,  the  priaOA- 
er  was  enlarged  on  giving  bail. 
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EN  LARGER  L'ESTATE.  A  species  of  re-| 
If  ai^»'  wliirh  inures  by  way  of  enlarging  an 
estate,  and  consists  of  a  conveyance  of  the 
ulterior  interest  to  the  partlenlar  tenant;  as 
if  there  be  tenant  for  life  or  years,  remainder 
to  another  In  fee,  and  he  in  remainder  re- 
leases all  his  right  to  the  particular  tenant 
and  his  heirs,  this  gives  him  the  estate  in 
te^.   1  Steph.  Comm.  518. 

ENLARGING.  Extending,  or  making  more 
coiBiMNlMnslve;  as,  an  ealarglnf  statnte, 
wbldi  is  one  extending  the  oommom  law. 

ENLARdINQ  STATUTE.   Bee  ''Statnte." 

ENLISTMENT.  The  aet  Of  maUng  a  con- 
tract to  serve  the  government  in  a  subordi- 
v.a.ic  rapacity,  either  in  the  army  or  navy. 
I'll''  contract  so  made  is  also  called  an  "en- 
listment." See,  as  to  the  power  of  infants 
to  enlist.  4  Bin.  (Pn.)  417;  S  Bin.  (Fn.)  428; 
6  Bin.  (Pa.)  2.-5;  1  Serf,  ft  R.  (Pa.)  87;  11 
Serg.  &  R.  (  Pa.)  93. 

ENORMIA  (Lat.)  Wrongs.  It  occurs  in 
the  Old  Latin  forms  of  plea^Ung.  where,  after 

a  specific  allegation  of  thp  wrongs  done  by 
the  defendant,  the  plaintiff  alleges  generally 
that  the  defendant  did  alia  enormia  (other 
wrongs),  to  the  damage,  etc  2  Greenl.  Bv. 
i  S7S;  1  Chit  PL  897.  See  *'AIia  BnomUa." 

EN  FLEET.   An  old  form  of  "Implead." 

ENQUETE.  in  canon  law.  An  examina- 
tion of  witnes.ses  in  the  presence  of  a  judge 
nnthorised  to  sit  for  this  purpose,  taken  in 
writing,  to  be  used  as  evidence  In  the  trial 
of  a  cause.  The  day  of  hearing  must  be 
spedtied  in  a  notice  to  the  opposite  party.  9 
Imt,  (U.  B.)  Sf2.  It  may  be  opened,  in 
some  eaeei;  before  the  triaL  10  Low.  (U.  8.) 
19. 

ENROLL.  To  register;  to  enter  on  the 
rolls  of  chanoeiy,  or  other  conrta;  to  make 
a  record. 

ENROLLMENT.  In  English  law.  The  reg- 
istering or  entering  on  the  rolls  of  chan- 
cery, king  s  bench,  f omnion  pleas,  or  excheq- 
uer, or  by  the  clerk  of  the  peace  in  the  rec- 
ords of  the  qnarter  sessions,  of  any  lawful 
act,  RH.  a  recognizance,  a  deed  of  bwrgaln 
and  Bale,  and  the  like.  Jacob. 

ENS  LEG18  (Law  Lat.)  A  legal  enUty; 
•a  artlSelal  person  ereated  by  law  as  a  eor> 


Prop.  66;  2  Sharswood,  Bi.  Comm.  113.  See 
"BsUtes;"  *'TalL" 

ENTAILED  MONEY.   That  which  Is  given 

to  be  used  or  invested  in  acquiring  an  *'es- 
Ute  tail."  8  ft  4  Wm.  IV.  c  74,  18  70.72. 


ENTENCION.  In  old  BngUsh  law. 
plalntlirs  deelaratlon. 


The 


ENTENDMENT.  The  old  form  of  intend- 
ment (q.  v.),  derived  directly  from  the 
French,  and  used  by  Coweii  to  denote  the 
true  meaning  or  slgnlfloation  of  a  word  or 
sentence;  that  Is,  the  understanding  or  oon> 
Btructiou  of  law. 

ENTER.  To  go  upon  lands  for  the  i)ui  puse 
of  taking  possession;  to  take  posses.siuu.  In 

a  strict  use  of  terms,  "entry"  and  "taking 
possession"  would  seem  to  be  distinct  parts 
of  the  bame  act;  but,  practically,  "entry  is 
now  merged  in  "tailing  poseessiou. '  1 
Washb.  Real  Prop.  10.  82;  Steams.  Real  Ac- 
tions, 2. 

Tu  cau.se  to  be  put  duwu  upon  the  record. 
An  attorney  is  said  to  enter  his  appearance, 
or  the  party  himseif  majr  enter  an  vpeai> 
ance.  74  Ind.  69. 

To  enter  judgment  is  to  formally  t-nroll 
it  or  repose  the  evidence  of  it  in  the  record 
or  permanMit  memorial  ct  the  acts  of  the 
court 

ENTERCEUR  (Law  Fr.)  A  party  chal- 
lenging (claiming)  gooda;  he  who  has  placed 
them  In  the  hands  of  a  third  peraon.  Kel- 


EN8CHEDULE.  To  insert  In  a  Uflt,  ao- 

oonnt,  or  writing. 

ENSEAL.    To  seal. 

ENSERVER  (Law  Fr.)  To  make  subject 
to  a  flsrflee  or  Mnrltnde.  Britt  e.  64. 

EMTAIL.  A  fee  abridged  or  limited  to 
the  l8?ue,  or  certain  classes  of  issue,  instead 
Of  descending  to  all  the  heirs.  1  Washb. 
Real  Prop.  66;  Oowell;  i  Sharswood,  BL 
Comm.  112.  note. 

To  restrict  the  inheritance  of  lauds  to  a 
yartlealnr  ela«  of  lane.   1  Wadib.  Real 


ENTIRE  CONTRACT.  See  "Contract" 

ENTIRE  TENANCY.   A  Bolo  possession 

by  one.  Wluuton. 

ENTIRETY.  This  word  denotes  the  whole, 
in  conirudi.sUiictiou  to  moiety,  which  de- 
notes the  half  part.  A  husband  and  wife, 
when  Jointly  seised  of  land,  are  seised  by 
entireties,  and  not  jmr  mie,  as  Joint  tenants 
are.  Jacob;  2  Kent.  Comm.  1S2;  4  Kent 
Comm.  362;  3  Pa.  St.  350.  367. 

ENTITLE.  In  .its  usual  sense,  to  entitle 
la  to  give  a  right  or  title;  therefore  a  person 
is  said  to  be  entitled  to  property  when  he  has 
a  right  to  it  L.  R.  20  Eq,  634. 

 In  Secleelaatleal  Law.  To  entitle  la 

to  give  a  title  or  ordination  as  a  minister. 

Gibs.  Code.  Hi,  note. 

 In  Practice.   To  prefix  to  a  document 

the  title  of  the  cause  to  wliich  it  relates. 

ENTREBAT  (Law  Fr.)  An  intruder  or  In- 
terloper.  Britt.  c.  114. 

ENTREGA.  In  Spanish  law.  DeUTory. 

ENTREPOT.  A  warehouse;  a  magazine 
where  goods  are  deposited  which  are  to  be 
again  removed. 

ENTRY.  The  act  of  setting  down  the  par^ 

tlculars  of  a  sale,  or  other  transaction,  In  a 
1  merchant's  or  tradesman's  account  books, 
j  Sneh  entries  are^  In  general,  prtmm  fttote  evt- 
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deuce  of  the  sale  nd  dellTWjr*  >ad  ot  work 

done;  but  unless  the  entry  be  the  OriglluU 

one,  it  is  not  evidence. 

The  submitting  to  the  inspection  of  officers 
appointed  by  law,  who  have  the  collection  of 
the  customs,  goods  imported  into  the  United 
Slates,  together  with  a  statement  or  descrip- 
tion of  such  goods,  and  the  original  invoices 
Of  the  same,  for  tlie  pnrpoae  of  efltlmatlng 
the  duties  to  be  paid  thereon. 

Act  March  2.  179»,  §  36  (1  Story.  U.  S. 
Laws.  t306).  and  Act  March  1,  1823  (3  Story. 
U.  S.  Laws,  1881).  regulate  the  manner  of 
making  entrlea  of  goods. 

 In  Criminal  Law.  Tlie  act  of  enter- 
ing a  dwelling  house,  or  other  building,  in 
order  to  oommit  a  crime.   See  "Burglary." 

 Upon  Real  Estate.    The  act  of  poinR 

upon  the  lauds  of  another,  or  lands  claimed 
as  one's  own.  With  intent  to  take  poneaalon. 

1  Ala.  674. 

ENTRY  AO  COMMUNEM  LEGEM.  In  I 
BntfUeh  law.  A  writ  whldi  lajr  In  favor  of  | 

the  reversioner,  wlu  ri  xho  tenant  for  term  of 
life,  tenant  for  term  ui  anoiher  s  life,  tenant 
by  the  curtesy,  or  tenant  in  dower,  had  | 
aliened  and  died.   Tomllns.  | 

ENTRY   AD    TERMINUM    QUI    PRAE- i 
terllt.    The  writ  of  entry  ad  terminum  qui 
prat;lt  riit  lies  wliere  a  man  leases  land  to 
another  for  a  term  of  years,  and  the  tenant  t 
holds  over  hit  term.  And  If  lands  be  leased  | 
to  a  man  for  the  term  of  another's  life,  and 
he  for  whose  life  the  lands  are  leased  dies, 
and  the  les.scc  holds  over,  then  the  lessor 
shall  have  this  writ.  Termes  de  la  Ley. 

ENTRY  FOR  MARRIAGE  IN  SPEECH.  A 
writ  of  entry  causa  matrimonii  yracluquuti 
lies  where  lands  or  tenements  are  given  to 
a  num  upon  condition  that  he  shall  take 
the  donor  to  be  hts  wife  within  a  certain 
time,  and  he  does  not  espouse  her  withiti 
the  said  term,  or  espouses  another  woman, 
or  makes  klmaeU  priest  Termea  de  la  Ley. 

ENTRY  IN  CA8U  CONSIMtU.  A  wrtt  of 

entry  in  rasv  vonsimili  lies  wlief6  a  tenant ' 
for  life  or  by  the  curtesy  aUens  in  fee.  | 
Termes  de  la  Ley. 

ENTRY  IN  THE  CASE  PROVIDED.  A 
writ  of  entry  in  casu  proviao  lies  if  a  tenant 
In  dower  alien  In  fee,  or  for  or  tor  an- 
other's Ufe.  Termes  de  la  Ley. 

ENTRY  ON  THE  ROLL.    In  rorni.T  t inies, 

the  parties  to  an  action,  personally  or  by 
their  counsel,  used  to  appear  in  open  eonrt, 

and  make  their  mutual  stati-ments  rfra  voce, 
instead  of,  as  at  the  present  day.  delivering 
their  mvtval  pleadings,  until  they  arrived  at 
the  issue  or  precise  point  in  dispute  between 
them.  During  the  progress  of  this  oral 
statement,  a  minute  of  the  various  iirnceed- 
lags  was  made  on  parchment  by  an  ollicer  of 
the  eonrt  appointed  for  that  pnrpoee.  The 
parchment  then  became  the  record;  in  other 
words,  the  official  history  of  the  suit.  lA>ng 
after  the  practice  of  oral  pleading  had  fallen 
Into  disuse,  it  continued  necessary  to  enter 
the  proceedings  in  like  manner  upon  Um 
pardiment  roll,  and  tliia  wm  ealtod  "entry 


on  the  roll,"  or  making  vp  the  "iaaoe  roiL** 

But  by  a  rule  of  H.  T.  4  Wm.  IV..  the  prac- 
tice of  making  up  the  issue  roll  was  abol- 
ished, and  it  was  only  necessary  to  make  up 
the  is.sue  in  the  form  prescribed  for  the 
purpose  by  a  rule  of  H.  T.  1853,  and  to  de- 
liver the  name  to  the  court  and  to  the  op- 
posite party.  The  issue  which  was  delivered 
to  the  court  was  called  the  **nisf  priut  rec- 
ord;"  and  that  was  regarded  as  the  official 
history  of  the  suit,  in  like  manner  as  the 
issue  roll  formerly  was.  Under  the  present 
practice,  the  issue  roll  or  niti  prias  record 
consists  of  the  papers  delivered  to  the  court, 
to  facilitate  the  trial  of  the  ar  tion,  these 
papers  consisting  of  the  pleadings  simply, 
witk  the  notice  of  triaL  Brown. 

ENTRY  WITHOUT  A88BNT  OF  THE 

chapter.  A  writ  of  entry  sitir  f/ ><>■'•/) .«m  ctipittiH 
lies  where  an  abbot,  prior,  or  such  as  has 
covent  or  common  seal,  aliens  lands  of  the 
church  without  the  assent  of  the  chapter, 
and  then  dies.  Termes  de  la  Ley. 

ENTRY,  WRIT  OF.  In  old  practice.  A 
real  action  brought  to  recover  the  possession 
of  lands  from  one  who  wrongfully  withholds 
possession  thereof. 

In  general,  the  writ  of  entry  is  the  uni- 
versal remedy  to  recovery  XKMMssion  whoa 
wrongfully  withheld  from  the  owner,  t  m. 

Comm.  183, 

Such  writs  were  said  to  be  in  the  quibus, 
where  the  salt  vras  brought  against  the  party 

who  committed  the  wronp:  in  the  per.  where 
the  tenant  against  whom  the  action  was 
brouKht  was  either  heir  or  grantee  of  the 
original  wrongdoer;  In  the  per  and  cui, 
where  there  had  been  two  descents,  two 
alienations,  or  a  descent  and  an  alienation; 
in  the  post,  where  the  wrong  was  removed 
beyond  the  degrees  mentioned. 

Tbo  iibovH  designations  are  derived  from 
significant  lAtin  words  in  the  respective 
forms  adai»ted  to  the  cases  given. 

The  writ  was  of  many  varieties,  also,  ac- 
cording to  the  character  of  the  title  of  the 
claimant  and  the  circumstances  of  the  depri- 
vation of  possession.  Booth  enumerates  and 
discusses  twelve  of  these,  of  which  some  are 
sur  diueUin.  *ur  intruHon,  ad  commttiiem 
legem,  ad  terminum  qui  preterit,  cui  in  vitn. 
cui  ante  divortium.  etc.  EHUier  of  these 
might,  of  course,  be  brought  in  any  of  the 
four  degrees,  as  the  circumstances  of  the 
case  required.  The  nee  of  writs  of  entry 
has  been  long  since  abolished  in  England; 
but  they  are  still  in  use  in  a  modified  form 
In  mme  of  United  States,  aa  the  conunon 
means  of  recovering  possession  of  realty 
against  a  wrongful  occupant.  2  Pick. 
(Mass.)  473;  7  Pick.  (Mass.)  36;  10  Pick. 
(Mass.)  369;  6  N.  H.  450;  $  N.  H.  566.  See 
Steams,  Real  Actio&t;  Booth,  Real  Actloaa; 
Reg.  Brev.  1X9;  Rait  Batr.  S79b:  Go.  Utt 
238b. 

Though  the  aetlon  was  formerly  a  po» 
sessory  one.  It  seems  that  title  may  be  mom 
tried  therein.   141  Mass.  93. 

ENUMERATIO  INPIRMAT  REQULAM  IN 
oaallMia  non  enumeratia.  Bnnmanifttoa  dte' 
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atlirius  the  rule  in  cases  not  enumerated. 
Bac.  Aph.  17. 

ENUMERATIO  UNIUS  EST  EXCLU8I0 
alterius.  Specification  of  one  tiling  is  an 
dttslon  of  tlie  rest  4  iohna.  Gh.  (N.  Y.) 
106.  113. 

ENURE.  To  take  or  have  effect;  to  serve 
to  the  irae,  benefit,  or  advantage  of  a  person. 
The  word  is  often  written  'inure."  A  re- 
lease to  the  tenant  for  life  enures  to  him  in 
revtTJiion;  that  Is,  it  has  the  same  effect  for 
him  as  for  the  tenant  for  life.  A  discharge 
Of  the  principal  enures  to  the  benefit  of  the 
eurety. 

ENVOY.  In  international  law.  A  minis- 
ter of  the  second  rank,  on  whom  his  sover- 
eign or  govcinineiit  ha.s  ronferred  a  degree 
of  dignity  and  respectability  which,  with- 
out being  on  a  level  with  an  ambassador, 
immediately  follows,  and,  among  ministers, 
ylfrlds  th»  jiri  emlnen<e  to  hlni  alone. 

Envoys  are  either  ordinary  or  extraordi- 
nary. By  custom,  the  latter  is  held  in  great- 
er consideration.   Vattel,  liv.  4.  c.  6,  S  72. 

EO  IN8TANTE  (LAt.)  At  that  instant. 

EO  INTUITU  (I. at.)   With  that  Tlew  or 

intent.    Hale,  Anal.  S  2. 

EO  LOCI  (I^at.)     In  (ivil   law.    In  that 
placf  i<  r,  locu)  ;  there.    Dig.  5.  1.  19.  2. 
Ill  tiiat  .etate  or  condition.   Calv.  Lex. 

EO  NOMINE  (Lat.)  Under  or  by  that 
r*ame. 

EODEM  LIQAMINE  QUO  LIGATUM  EST 

dissolvitur.  A  bond  Is  released  liy  the  same 
formalities  with  which  it  is  contracted.  Co. 
Litt  212b;  Broom.  Mg.  Mas.  891. 

EODEIM  MODO  QUO  QUID  CONSTITUi- 
tur,  eodem  mode  destrultur.  In  the  same 
way  in  which  anyUiii^  Is  constltntod,  in 
that  way  is  It  destroyed.  6  Coke,  53. 

EODEM  MODO  QUO  ORITUR,  EODEM 
«nodo  dissolvitur.  It  is  discharged  in  the 
same  way  in  which  it  arises.'  Bacon.  Abr. 

""Release:"  Cm.  Eliz.  fi!)7:  2  Wm.  Saund.  48, 
note  1;  11  Wend.  (N.  Y.>  2b.  30;  24  Wend. 
<N.  Y.)  294,  298. 

EOTH  (Suon).  Oath. 

EORLE  (Saxon).  An  earL  Blount;  1  Bl. 

Comm.  yj^. 

EPIMENIA.   Expenses  or  gifts.  Blount. 

EPIQUEYA.  In  Spanish  law.  The  benig- 
nant.and  prudent  interpretation  of  the  law 
according  to  the  circumstances  of  the  time, 
place,  and  person.  This  word  is  derived 
from  the  Greelt,  and  is  tiynoii\ mous  with  the 
word  ■■equity."    See  Mnrillo,  notes  tJT,  US. 

EPISCOPACY.  In  ecclesiastical  law.  A 
fotm  of  goTemment  by  diocesan  bishops; 
the  offlce  or  condition  of  a  Ushop. 

EPISCOPALIA  (Law  Lat)  In  ecclesiastic- 
al law.    Synodals,  or  payments  due  the  i 
Mihop.  I 


EPI8C0PUS  (Law  Lat.)  In  civil  law.  A 
superintendent:  an  inspector.  Those  in  each 
municipality  who  bad  the  charge  and  over- 
sight of  the  bread  and  other  provisions 
which  served  the  citizens  for  their  dally 
food,  were  so  called.    Vicat;  Du  Cange. 

A  bishop.  These  bishops,  or  ritincniti,  were 
held  to  be  the  meeessors  of  the  apostles,  and 
have  various  titles  at  different  times  in  his- 
tory, and  arcordinK  to  their  difrcrcnt  duties. 
It  was  applied  generally  to  those  who  had 
authority,  or  were  of  peeullar  sanctity.  Aft- 
er the  fall  of  the  Roman  empire,  they  came 
to  have  very  considerable  Judicial  powers. 
l)u  Cange:  Vicat;  Calv.  Lex. 

EPISCOPUS  ALTERIUS  MANDATO 
quam  regis  non  tenetur  obtemperare.  A 
bishop  nsed  not  obey  any  mandate  save  the 
king's.  Co.  UttlS4. 

EPISCOPUS  PUERORUM.  It  was  an  old 
custom  that,  upon  certain  feasts,  some  lay 
person  should  plait  his  hair,  and  put  on  the 
garments  of  a  bishop,  and  in  them  pretmd 
to  exercise  episcopal  jurisdiction,  and  do 
several  ludlrrous  actions,  for  whhh  reason 
he  was  called  "bishop  of  the  boys;"  and 
this  custom  obtained  in  England  long  after 
several  constitutions  were  made  to  abolish 
it.  Blount.  Such  an  officer  is  mentioned  in 
the  statutes  of  some  of  the  cathedrals  of  the 
old  foundation  in  l-^ngland.  Wharton. 

EPISTOLA.  A  letter  or  epistle.  CalT. 
Lex.  An  instrument  in  writing  for  the  con- 
veyance of  lands,  or  the  assurance  of  con- 
tracts. Spelman. 

EPI8TOLAE  (lAt.)  In  civil  law.  Re- 
scripts: opinions  given  by  the  emperors  In 
cases  submitted  to  them  for  decision. 

Answers  of  the  emperors  to  petitions. 

The  answers  of  oooneellors  (iuri*  con- 
suHa),  as  Ulpian  and  others,  to  questions  of 
law  proposed  to  them,  were  also  called  epi» 
tolae. 

Opinions  written  out  The  term  originally 
signifled  the  same  as  literae.  Vicat. 

EPOCH,  or  EPOCHA.  The  time  at  which 
a  computation  is  begun;  the  time  whence 
dates  are  numbered.  Enc  Lend. 

EQUALITY.  Likeness  in  possessing  the 
same  rights,  and  being  liable  to  the  same 
duties.  See  1  TOnllier.  Dr.  Civ.  notes  170, 
193. 

EQUE8.  A  knight.  Used  chiefly  In  her- 
aldry; milcit.  being  the  technical  legal  term. 
4  Inst  6. 

EQUILOCUS.    An  equal.    Ii  is  mentioned 

in  Simeon  Dunelni.  .\.  D.  S82.  Jacob. 

EQUITABLE  ASSETS.  Such  assets  as  are 
chargeable  with  the  pasrment  of  debts  or  leg- 
acies in  equity,  and  which  do  not  fall  under 
the  description  of  "legal  assets." 

Those  portions  of  the  property  which,  by 
the  ordinary  rules  of  law,  are  exempt  from 
debts,  but  which  the  testator  has  volun- 
tarily charged  as  assets,  or  which,  being 
nonexistent  at  law,  have  been  created  in 
equity.  Adams,  Bq.  264  et  aeq. 
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EQUITABLE  ASSIGNMENT.    An  assign- 
ment givii.^  to  tht*  assigno*'  a  right  enforcea- 
ble only  in  equity.   Ttie  term  is  now  com 
monly  applied  to  constructive  nsslgnnients, 

though  siu  h  an'  now  gene  rally '  iiiorrfahlc  at 
law.  In  this  st-nse  it  is  "tiuch  an  api)roijria- 
tion  of  the  subject-matter  as  to  confer  a  com- 
plete and  present  right  on  tlie  person  in- 
tended to  be  provided  for,  even  where  tbe 
circumstanceK  do  not  admit  of  its  present 
exercise.'     14  Wall.  (U.  S.)  69. 

An  order  on  a  particular  fund  (120  U.  S. 
611;  78  Iowa,  426;  3  Me.  436),  or  an  order 
by  a  creditor  to  pay  tbe  d^  to  a  third 
person  (7  Cal.  LT.S:  18  Mas?.  iOI;  18  Mont. 
33'>),  are  examples  of  f^uch  assjignments.  | 

EQUITABLE  CONSTRUCTION..  A  liberal  I 
oonstructlon.  designed  to  reach  the  equities 
of  the  particular  case. 

EQUITABLE  CONVERSION.  See  "Con 
version."  j 

EQUITABLE  DEFENSE.  A  defense  avail- , 
able  only  In  equity,  e.  p.,  duress  In  d^ense  i 

to  a  contract.  In  all  states  where  codlflon- 
tlon  prevails,  the  distinction  between  legal 
and  equitable  defenses  Is  abolished.  j 

EQUITABLE  ELECTION.  See  "BlecUon.' 

EQUITABLE  E8TATE.    A  right  or  Inter 

est  in  land,  wliich.  not  having  the  proper- 
ties of  a  legal  estate,  but  being  merely  a 
right  of  which  courts  of  equity  will  take  no- 1 
tk-e,  requires  the  aid  Of  sttch  court  to  make 
it  available.  i 
These  estates  consiiit  of  uses,  trusts,  and  ' 
powers  (Q.  V.)    See  2  Bouv.  inst.  note  1881. 
They  possess,  in  some  respects,  the  qualities 
of  legal  estates  at  modern  law.    1  Pet.  (U. 
S.)   .508;    13   Pick.   (Mass.  j  5  Watts 

(Pa.)  113;  I  Johns.  Ch.  ( N,  Y.)  508;  2 
Vern.  536;  1  Brown,  499;  Wiliiams.  Real 
Prop.  184-136:  1  Spence,  Bq.  Jur.  601;  1 
Washb.  Real  Prop.  ISO,  161. 

EQUITABLE  MORTGAGE.  A  lien  upon 
real  estate  of  such  a  character  that  It  Is  rec- 
ognised In  equity  as  a  security  tor  the  pay- 
ment of  money,  and  Is  treated  as  a  mort- 
gage. 

A  transaction  to  which  equity  attaches  the 
character  of  a  mortgass*  without  regard  to 
the  Intention  of  the  parties.   For  example, 

a  deposit  of  title  deeds  as  security  (Story. 
Eq,  Jur.  §  11120;  .=i  Wheat.  [U.  S.)  277).  or 
the  giving  of  an  atisolute  deed  as  securitv 
(96  U.  S.  332;  113  Mass  119;  46  N.  Y.  605). 

A  mortgage  upon  a  purely  equitable  Inter^ 
est  In  lands. 

EQUITABLE  WASTE.  Such  aoU  to  the 
detriment  of  the  remainder  or  reversion  as 
are  within  the  le^al  rights  of  the  tenant,  but 
are  not  such  as  a  prudent  man  would  do  in 
respect  to  his  own  property,  though  not  nec- 
essarily done  with  evil  motive.  Equity  will 
restrain  such  depredation,  though  no  action 
at  law  would  lie.  2  Story,  Eq.  Jur.  8  915;  29 
L.  J.  Cb.  508;  85  N.  H.  861. 

EQUITA8SEQUITURLBQBM.  Bqultyfol- 


1<IW«  the  law.  1  Story.  Eq.  Jur.  4;  3  Barb. 
(N.  T.)  877,  888. 

EQUITATURA.  In  old  English  law.  Need- 
ful equipments  for  riding  or  traveling. 

EQUITY.  A  branch  of  remedial  Justice 
by  and  through  which  relief  Is  afforded  to 

suitors  in  the  courts  of  equity. 

In  the  broad  sense  in  wliich  this  term  is 
sometimes  used.  It  signllles  natural  Justice. 

In  a  more  limited  application,  it  denotes 
equal  ju.siico  between  contending  parties. 
This  is  its  moral  signification.  In  rcien'nce 
to  tbe  rights  of  parties  having  conflicting 
claims;  but  applied  to  courts  and  their  Ju- 
risdiction and  proceedings,  it  has  a  more 
restrained  and  limited  signification. 

One  division  of  courts  is  into  courts  of 
law  and  courts  of  equity;  and  equity,  in  this 
relation  and  application,  is  a  branch  of  reme- 
dial justice  by  and  throu^jh  wlin  h  rcjii  i  ig 
aCforded  to  suitors  in  the  courts  of  equity. 

The  difference  between  the  remedial  jus- 
tice of  the  courts  of  common  law  and  that 
of  the  cotirts  of  equity  is  marked  and  ma- 
terial. That  administered  by  the  l  otiiis  of 
law  is  limited  by  tbe  principles  of  the  com- 
mon law  (which  are  to  a  great  extent  posi- 
tive and  inflexible),  and  especially  by  the 
nature  and  character  of  tbe  process  and 
pleadings,  and  of  the  Judgments  whi<  h  those 
courts  can  render;  because  the  pleadings 
cannot  fnlly  present  all  the  matters  in  con- 
troversy, nor  can  the  judgments  be  adapted 
to  the  special  exikcen*  ies  wbicti  may  exist 
in  particular  cases.  It  is  not  uncommon, 
also,  for  casep  to  fail  in  those  courts,  from 
the  fact  that  too  few  or  too  many  persons 
have  been  joined  as  parties,  or  because  the 
pleadings  have  not  been  framed  with  suffi- 
cient technical  precision. 

The  remedial  process  of  tin-  'omts  of 
equity,  on  the  other  hand,  admits,  and,  gen- 
erally, re(juires,  that  all  persons  having  an 
interest  shall  be  made  parties,  and  makes 
a  large  allowance  for  amendments  by  sum- 
moning and  dls<'harglng  parties  alter  the 
conimemement  ol  tlie  suit.  The  pii-adings 
are  usually  framed  so  as  to  pre.-sHtu  to  the 
consideration  of  the  court  the  whole  case, 
with  its  possible  legal  rights,  and  alt  Its 
eipiities.-  that  is.  all  the  grounds  upon 
which  the  suitor  is  or  is  not  entitled  to 
relief  upon  the  principles  of  equity.  And 
its  final  remedial  process  may  be  so  varied 
as  to  meet  the  requirements  of  these  equl- 
Mes,  In  cases  where  the  jurisdiction  ot 
courts  of  equity  exists,  by  "commanding 
what  is  right,  and  prohibiting  what  is 
wrong."  In  other  words,  its  final  process 
is  varied  so  as  to  enable  the  cours  to  do 
that  etmitable  justice  between  the  parties 
which  the  case  demands,  either  by  command- 
ing what  Is  to  be  done,  or  prohibiting  what 
Is  threatened  tn  lu-  done 

The  principles  upon  which,  and  the  modes 
and  forms  by  and  through  which.  Justice 
Is  administered  In  the  United  States,  are 
derived  to  a  great  extent  from  those  which 
were  in  existence  In  England  at  the  time 
of  the  settlement  of  this  country,  and  it  is 
therefore  Importont  to  a  correct  understand- 
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iUK  of  tin-  natiiH'  and  character  of  our  own 
jiirisprudonce.  not  only  to  trare  it  back  to 
its  introductioD  here  on  the  early  setUe- 
ment  of  the  colonies,  but  also  to  trace  the 
EnxUsh  Jurisprudence  from  its  earliest  In- 
ception as  the  administrattlon  of  law  found- 
ed on  principles,  down  to  Uiat  period.  It 
is  In  this  way  that  we  are  enabled  to  ex- 
plain many  things  in  our  own  practice  which 
would  otherwise  he  entirely  obscure.  This 
is  particularly  true  of  the  principloH  which 
regulate  the  juriBdlction  and  practice  of  the 
courts  of  equity,  and  of  the  principles  of 
equity  as  they  are  now  applied  and  admin- 
istered in  th<'  (  (Mirts  of  law  which  at  the 
present  day  have  equitable  Jurisdiction  con- 
ferred upon  them  by  statutes  passed  for  that 
purpose.  And  for  the  purpose  of  a  com- 
petent understanding  of  the  course  of  dec!- 
siotis  in  the  courts  of  equity  in  England,  it 
is  necessary  to  refer  to  the  origin  of  the 
equitable  Jurisdiction  there,  and  to  trace 
its  history,  inquiring  upon  what  principles 
It  was  originally  founded,  and  how  it  has 
been  enlarged  and  sustained. 

The  study  of  equity  Jurispnidence,  there- 
fore, comprises  an  inquiry  into  the  origin 
and  history  of  the  courts  of  equity;  the 
distinctive  principles  upon  which  Jurisdic- 
tion In  equity  is  founded;  the  nature,  char- 
acter, and  extent  of  the  jurisdiction  Itself: 
its  peculiar  remedies;  the  rules  and  maxims 
which  regulate  its  administration;  its  reme 
dial  process  and  proceedings,  and  modes 
of  defense;  and  its  rules  of  evidence  and 
practice. 

 Origin  and  History.    The  courts  of 

equity  may  be  said  to  have  their  origin  as 

far  back  as  the  itnhi  or  < min  rc/Zv   the  ^reat 

court  in  which  the  king  administered  Jus- 
tice In  person,  assisted  by  bis  counsellors. 
Of  the  ofRcers  of  this  court,  the  chancellor 
was  one  of  gn-at  tnist  and  confidence,  next 
to  the  king  hinisflf,  Init  his  dtitii'S  do  not 
distinctly  appear  at  the  present  day.  On 
the  diiflolutlon  of  that  court,  he  exercised 
separate  duties 

On  the  introduction  of  seals,  he  had  the 
keeping  of  the  king's  seal,  which  he  affixed 

to  eharters  and  deeds:  and  he  had  some 
authority  in  relation  to  the  king's  grants, — 
perhaps  annulling  those  which  were  alleged 
to  have  been  procured  by  misrepresentatioa, 
or  to  haTe  been  Issued  unadvisedly. 

.\s  writs  came  into  use.  It  was  made  his 
duty  to  frame  and  issue  them  from  his 
court,  which  as  early  as  the  reign  of  Henry 
II.  was  known  as  the  "chancei-j'."  And  it  is 
said  that  he  exercised  at  this  period  a  sort 
of  equitable  Jurisdiction  by  which  he  miti- 
gated the  rigor  of  the  common  law, — to 
what  extent  It  Is  Impossible  to  determine. 
He  Is  spoken  of  as  one  who  "annuls  unjust 
laws,  and  executes  the  rightful  eoniinands 
of  the  pious  prince,  and  ini's  an  end  to 
what  is  injurious  to  the  people  or  to  morals," 
which  would  form  a  very  ample  Jurlsdle- 
tion;  but  It  seems  probal)1e  that  this  was 
according  to  the  authority  or  direction  of 
tlM  king,  given  from  time  to  time  in  rela- 
tion to  puticular  cases.  He  was  a  prin- 
elpnl  niMttber  of  the  king's  council,  after 


the  Conquest,  in  which,  among  oti.  r  things, 
all  applications  for  the  special  exercise  of 
the  prerogative  in  regard  to  matters  of 
judicial  cognisance  were  discussed  and  de- 
cided upon.  In  connection  with  the  council, 
he  exercised  a  separate  authority  in  cases 
in  which  the  council  directed  the  suitors 
to  proceed  in  chancery.  The  court  of  chan- 
cery is  said  to  have  sprung  from  this  coun- 
cil; but  it  may  be  said  that  it  had  its 
origin  in  the  prerogative  of  the  king,  by 
which  he  undertook  to  administer  Justice, 
on  petitions  to  himself,  without  regard  to 
the  jurisdiction  of  the  ordinary  courts, 
which  he  did  through  orders  to  his  chan- 
cellor. The  great  council,  or  parliament, 
also  sent  matters  relating  to  the  king's 
grants,  etc..  to  the  rhancery:  and  it  seems 
that  the  rhaiu  ellor.  although  an  ecclesiastic, 
was  the  principal  actor  as  regards  the  jtidi- 
cial  business  which  the  select  or  king's 
council,  as  well  as  the  great  council,  had 
to  advise  tipon  or  transact.  In  the  reign  of 
Edward  I.,  the  pow^er  and  authority  of  the 
chancellor  were  extended  by  the  statute 
of  Westminster  II. 

In  the  time  of  lOdward  III.,  proceedings  in 
chancery  were  commenced  by  petition  or 
bill,  the  adverse  party  was  summoned,  the 
parties  were  examined,  and  chancery  ap- 
pears as  a  distinct  court  for  giving  relief 
in  cases  which  required  extraordinary  rem- 
» Miies.  the  king  having,  "by  a  writ,  referred 
all  such  matters  as  were  of  grace  to  be 
dispatched  by  the  chancellor  or  by  the 
keeper  of  the  privy  seal." 

It  may  be  considered  as  fully  established, 
as  a  separate  and  permanent  jurisdiction, 
from  the  17th  of  Richard  II. 

In  the  time  of  Edward  IV..  the  chancery 
had  come  to  be  regarded  as  one  of  the  four 

principal  courts  of  the  kingdom.  From  this 
time,  its  Jurisdiction  and  the  progress  of 
Its  Jurisdiction  become  of  more  Importance 
to  us. 

ft  Is  the  tendency  of  any  system  of  legal 
prineiph's.  when  reduced  to  a  prar  tical  ap- 
plication, to  fail  of  effecting  such  Justice 
between  party  and  party  as  the  special  cir- 
cumstances of  a  case  may  require,  by  rea- 
son of  the  minuteness  and  inflexibility  of 
its  rules,  and  the  inability  of  the  judges 
to  adapt  its  remedies  to  the  necessities  of 
the  controversy  under  consideration.  This 
was  the  case  with  the  Roman  law,  and.  to 
remedy  this,  edicts  were  issued  from  time 
to  time,  which  enabled  the  consuls  and 
praetors  to  correct  "the  scrupulosity  and 
mischievous  subtlety  of  the  law,"  and  from 
these  edicts  n  code  of  equitable  Jurispru- 
dence was  compiled. 

So  the  principles  and  rules  of  the  com- 
mon law.  as  they  were  reduced  to  practice, 
became  In  their  appli<'ation  the  means  of 
injustice  in  cases  where  ppeclMl  equitable 
circumstances  existed,  of  which  the  Judge 
could  not  take  cognisance  because  of  the 
precise  nature  of  Its  titles  and  rights,  the 
Inflexible  character  of  its  principles,  and  the 
technicality  of  Its  pleadings  and  practice. 
And,  in  a  manner  somewhat  analogous  to  the 
Roman  mode  of  modlflcatum.  in  order  to 
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remedy  such  hardships,  the  prerogative  of 
the  king,  or  the  authority  of  the  great  coun- 
cil, was  exerelBOd  In  ancfaMit  tlmM  to  pro- 
cure a  more  equitable  measure  of  Justice 
in  the  particular  case,  which  was  accom- 
plished through  ths  court  of  chanoorj. 

This  was  followed  by  tho  "Invention"  of 
the  writ  of  Bubpoeua,  by  means  of  which  the 
chancery  assumed,  upon  a  complaint  made 
directly  to  that  court,  to  require  tlxe  attend- 
ance of  the  adverse  party,  to  answer  to  such 
matters  as  should  be  objected  against  him. 
Notwithstanding  the  complaints  of  the  com- 
morns,  from  time  to  time,  that  the  course  of 
proceeding;  In  chancery  "was  not  according 
to  the  course  of  the  common  law.  but  the 
practice  of  the  holy  church."  the  king  sus- 
tained the  authority  ot  the  chancellor,  the 
right  to  issue  ^e  writ  was  recognised  and 
regulated  by  sfntnrr.  and  other  statutes  were 
passed  conferring  jurisdiction  where  it  had 
not  been  taken  before.  In  this  way.  with- 
out  any  compilation  of  a  code,  a  syptp-ni  of 
equitable  jurisprudence  was  establislu'd  In 
the  court  of  chancery,  enlarging  from  time 
to  time;  the  decisions  of  the  court  furnish- 
ing an  exposition  of  its  principles,  and  of 
their  application.  It  is  said  that  the  juris- 
diction was  greatly  enlarged  under  the  ad- 
ministration of  Cardinal  Wolsey.  in  the  time 
of  Henry  VIII.  A  controversy  took  place 
between  Chancellor  Ellesnn  rc  and  Lord 
Coke.  C.  J.,  of  the  Iving's  ben<  li.  in  the  time 
of  James  L,  respecting  the  right  of  the 
chancellor  to  interfere  with  the  judgments 
of  the  courts  of  law.  The  King  sustained  the 
chancellor,  and  from  that  time  the  jurisdic- 
tion then  claimed  has  been  maintained. 

It  is  from  the  study  of  these  decisions, 
and  the  commentaries  upon  them,  that  we 
are  enabled  to  determine,  with  a  greater  or 
less  degree  of  certainty,  the  time  when  and 
the  grounds  upon  which  jurl8<iiction  was 
granted  or  was  taken  in  particular  classes 
of  cases,  and  the  principles  upon  which  it 
was  administered.  And  it  is  occasionally  of 
iniporfan<  »■  to  attond  to  this:  bocansc  we 
shall  see  that,  chancery  having  once  ob- 
tained jurisdiction,  that  jurisdiction  con> 
tinnes  until  expressly  tri):<'n  away,  notwith- 
standing the  interventiou  of  such  changes 
as  it  they  had  been  made  earlier,  would 
have  rendered  the  exercise  of  Jurisdiction  by 
that  covrt  incompatible  with  the  principles 
tipon  which  It  is  founded. 

A  brief  sketch  of  some  of  the  principal 
points  in  the  origin  and  history  of  the  eonrt 

<>*'  chani  pry  may  servp  to  show  that  much 
of  its  jurisdiction  exists  independent  of  any 
Statute,  and  is  founded  upon  an  assumption 
of  a  power  to  do  equity,  having  Its  first 
Inception  in  the  prerogative  of  tlie  king,  and 
his  (fiininands  to  do  justice  in  individual 
cases,  extending  itself,  through  the  action 
of  the  chancellor,  to  the  Issne  of  a  writ  of 
summons  to  appear  In  his  cotirt  without 
anv  spec  ial  authority  for  that  purpose,  and, 
upon  the  return  of  the  subpoena,  to  the  re- 
ception of  a  complaint,  to  a  requirement 
upon  the  party  summoned  to  make  answer 
t<i  that  complaint,  and  then  to  a  hearing 
and  decree,  or  judgment,  upon  the  merits 


of  the  matters  in  controversy,  aoOOCdlns  tO 
the  rules  of  equity  and  good  coaaclMW. 
It  appears  as  a  noticeable  teet  that  tbe 

jurisdiction  of  the  chancery  proceeded  orig- 
inally from,  and  was  sustained  by.  succes- 
sive kings  of  England  against  tbe  repeated 
remonstrances  of  the  commons,  who  were 
for  adhering  to  the  common  law;  though  not^ 
perhaps,  approving  of  all  Its  rigors,  as 
equity  had  been  to  some  extent  acluiowl- 
edged  as  a  rule  of  decision  in  the  com  BIOS' 
law  courts. 

This  opposition  of  the  commons  may  have 
been  owing  in  part  to  the  fact  that  the 

chancellor  was  In  those  days  usually  an  ec- 
clesiastic, and   to   the   existing  antipathy 
among  the  masses  of  the  people  to 
everything  Roman. 

The  master  of  the  rolls,  who  for  a  long 
period  was  a  judicial  officer  of  flie  f  ourt  Of 
chancery,  second  only  to  the  chancellor,  waa 
orlgUially  a  clerk  or  keeper  of  the  rotla 
or  records,  but  seems  to  havp  acquired  his 
judicial  authority  from  being  at  times  di- 
rected by  the  king  to  take  cognizance  of 
and  determine  matters  submitted  to  him. 

 Distinctive  Principles.  It  is  quite  ap- 
parent that  some  principles  other  than  those 
of  the  common  law  must  regulate  the  ex- 
ercise of  such  a  Jurisdiction.  That  taw  could 

not  mitigate  its  rigor  upon  Its  own  prin- 
ciples. And  as,  down  to  the  time  of  Ed- 
ward III.,  and.  with  few  exceptions,  to  the 
21st  of  Henry  VIII..  the  chancellors  were 
ecclesiastics,  much  more  familiar  with  th^' 
■principles  oi  the  Roman  law  than  with  those 
[of  the  common  law,  it  was  but  a  matter  of 
•course  that  there  should  be  a  larger  adop- 
tion of  the  principles  of  that  law.  and  the 
study  of  it  is  of  some  importance  in  this 
connection.  Still,  that  law  cannot  be  said 
to  be  of  authority,  even  in  equity  prorend- 
ings.  The  commons  were  jealous  of  its  in- 
troduction. "In  the  reign  of  Richard  II..  the 
barons  protested  that  they  would  never  suf- 
fer the  kingdom  to  be  governed  by  the 
Roman  law.  and  the  judges  prohibi'od  it 
from  being  any  longer  cited  in  the  common- 
law  tribunals." 

This  fipTKisltlon  of  the  barons  and  of"  th^ 
common  law  judges  furnished  very  sufficient 
reasons  why  the  chancellors  should  not  pro- 
fess to  adopt  that  law  as  the  rule  of  deci- 
sion. In  addition  to  this,  it  was  not  fitted. 
In  many  respects,  to  the  state  of  things  ex- 
isting in  England;  and  so  the  chancellors 
were  of  necessity  compelled  to  act  upon 
equitable  principles  as  expounded  by  them- 
selves. In  later  times,  the  common-law 
judges  in  that  country  have  resorted  to  the 
Roman  law  for  principles  of  decision  to  a 
much  greater  extent  than  they  have  given 
credit  to  if. 

j  Since  the  time  of  Henry  VIU..  the  chan- 
I  eery  bench  has  been  occupied  by  some  of 

the  ablest  lawyers  which  England  has  pro- 
I  duced.  and  they  have  given  to  the  proceed- 
ings and  practice  In  equity  definite  roles 
'  and  forms,  which  leave  little  to  the  per- 
sonal discretion  of  the  chancellor  In  deter- 
mining what  equity  and   good  conscience 
1  require.    The  discretion  of  the  chajicellor 
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io  a  Judicial  discretion,  to  be  exercised  ac- 
cording to  the  principles  and  practice  of 
the  court. 

The  ayowed  principle  upon  which  the  Ju- 
rladletlon  was  at  llrat  exerdaed  was  the 

administration  of  Justice  according  to  hon- 
esty, equity,  and  conscience,  which  last,  it 
to  said,  was  iinknuwn  to  the  common  law 

as  a  principle  of  decision. 

in  the  15th  of  Richard  11..  two  yeliUons. 
addressed  to  the  king  and  the  lords  of  par- 
Uunsnt.  were  sent  to  the  chancery  to  be 
with,  the  direction.  "I^et  there  be 
bf  the  authority  of  parlianKTit.  that 
which  right  and  reason  and  good  faith  and 
flood  eonsefence  demand  In  the  ease." 

These  may  h*>  said  to  bo  the  Kcnoral  prin- 
ciples upon  which  equity  is  administered  at 
the  present  day. 

The  distinctive  principles  of  the  courts 
of  equity  are  shown,  also,  by  the  classes  of 
cases  in  which  thoy  .  x.'ir  isc  jiirisdici jon 
and  give  relief;  allowing  it  to  be  sought  and 
administered  through  process  and  proceed* 
Ings  of  less  formality  and  technicality  than 
are  required  in  proceedings  at  law.  This, 
however,  has  its  limitations,  some  of  its 
rules  of  pleading  in  defense  being  quite  tech- 
nical. And  It  Is  another  peculiar  feature 
that  the  relief  is  administered  by  a  decree 
or  process  adapted  to  the  exigencies  of  the 
pttrtlcniar  case. 

 Jurisdiction.    It  is  difficult  to  reduce 

a  jurisdiction  bo  extensive,  and  of  such  di- 
▼erse  component  parts,  to  a  rigid  and  pre- 
cise classification;  but  an  approach  to  It 
may  be  made.  The  general  nature  of  the 
Jurisdiction  has  already  been  indicated.  It 
exists — 

First,  for  the  puri)o.se  of  compelling  a  dis- 
covery from  the  defendant,  respecting  the 
truth  of  the  matters  alleged  against  him. 
by  an  appeal  to  his  conscience  to  speak  the 
truth.  The  discovery  is  enforced  by  re- 
quiring an  answer  to  the  allegations  in  the 
plAlntifl!*s  complaint,  in  order  that  the  plain- 
tiff may  use  the  matters  disclosed  in  the  an- 
swer as  admissions  of  the  defendant,  and 
thu.^  ••vidiiii"'  tdi-  idf  plaintiff,  cither  in 
connection  with  and  in  aid  of  other  evidence 
offered  by  the  plaintiff,  or  to  supply  the 
want  of  other  evidence  on  his  part;  or  it 
may  be  to  avoid  the  expense  to  which  the 
plaintiff  must  be  put  in  procuring  other 
evidence  to  sustain  his  case. 

When  the  plaintliTB  complaint,  otherwise 
called  a  "bill."  prays  for  relief  in  the  same 
suit,  the  statements  of  the  defendant  in 
his  answer  are  considered  by  the  court  In 
forming  a  judgment  upon  the  whole  case. 

To  a  certain  extent,  the  statements  of  the 
d^mdaat  In  answer  to  the  Mil  are  erl- 
4eacs  for  himself  also. 

The  discovery  which  may  be  required  is 
not  only  of  facts  within  the  knowledge  of 
the  defendant,  but  may  also  be  of  deeda 
and  other  writings  in  his  possession. 

The  right  to  di^(  ovcry  is  not,  however,  an 
unlimited  one;  as.  for  instance,  the  defend- 
aat  Is  not  bound  to  make  a  dlscorery  which 
would  subject  him  to  punishment,  nor,  ordi- 
narily, to  discover  the  title  upon  which  he 


relies  in  his  defense:  nor  Is  the  plaintiff 
entitled  to  require  the  production  of  all 
papers  which  he  may  desire  to  lool<  into, 
j  The  limits  of  the  right  deserve  careful  con- 
sideration. The  discovery,  whm  had,  may 
be  the  foundation  of  equitable  relief  in  the 
same  suit,  in  which  case  it  may  be  connect- 
ed with  all  the  classes  of  cases  in  which  re- 
lief is  sought;  or  it  may  be  for  the  purpose 
of  being  used  in  some  other  court,  in  which 
case  the  Jurisdiction  is  desigimted  as  an 
"assistant  Jurisdiction." 

Second,  where  the  courts  of  law  do  not, 
or  did  not.  recognise  any  rii^t.  aiidf  there> 

fore  could  Rive  no  remedy,  but  Where  the 
courts  ot  equity  recognize  equitable  rights, 
and.  of  course,  give  equitable  relief.  This 
has  been  denominated  the  "exclusive  Juris- 
diction." In  this  class  are  trusts,  charities, 
forfeited  and  imperfect  mortga^ifs,  penalties 
and  forfeitures.  Imperfect  consideration. 

Uses  and  trusts  have  been  stipposed  to 
have  had  their  origin  in  the  restrictions  laid 
by  parliament  upon  conveyances  in  mort- 
main,—that  Is.  to  the  church  for  charitabl^ 
or  rather  for  ecclesiastical,  purposes. 

It  may  well  be  that  the  doctrine  of  eqnl- 
table  titles  and  estates,  unknown  to  the 

common  law.  but  which  cotiui  be  enforced 
in  chancery,  had  its  origin  in  conTeyanoes 
to  Individuals  for  the  use  of  the  church  In 
order  to  avoid  the  operation  of  these  re- 
strictions; the  conscience  of  the  feoffee  be- 
ing bound  ti)  in  rniit  the  cliiircli  to  have 
the  use  according  to  the  design  and  Intent 
of  the  feoffment.  But  ctmreyances  In  trust 
for  the  use  nf  the  chnrrh  were  not  by  any 
means  the  only  cases  in  which  it  was  de- 
sirable to  convey  the  legal  title  to  one  for 
the  use  of  another.  In  many  instances,  mch 
a  conveyance  offered  a  convenient  mode  of 
making  provision  Tor  those  who,  from  any 
circumstances,  were  unable  to  manage  prop- 
erty adTantageonsly  for  themseWes.  or  to 
whom  It  was  not  desirable  to  give  the  con- 
trol of  it;  and  the  propriety  in  all  such 
cases  of  somo  prote(  ii(Mi  to  the  benoBclary 
is  quite  apparent.  The  court  of  chancery, 
by  recognizing  that  he  had  an  interest  of 
an  equitable  character  which  could  be  pro- 
tected and  enforced  against  the  holder  of 
the  legal  title,  exercised  a  turfsdictlon  to 
iiive  relief  In  cases  which  the  cmirts  of  com- 
mon law  could  not  reach  consistently  with 
their  principles  and  modes  of  procedure. 

.Mortgages,  which  were  originally  estates 
conveyed  upon  conditiooi,  redeemable  if  the 
condition  was  performed  at  the  day.  hut 
absoltite  on  nonperformance,  the  right  to 
redeem  t>eing  thereby  forfeited,  owe  their 
origin  to  the  court  of  chancery.  whl<A.  ae^ 
Ing  at  first,  perhaps,  in  some  case  where 
the  nonperformance  was  Ijy  mistake  or  acci- 
dent, soon  re(  ognlzed  an  equitable  right  of 
redemption  after  the  day.  as  a  general  rule, 
in  order  to  rettere  against  the  forfeiture. 
This  became  known  as  an  "equity  of  re- 
demption."— a  designation  in  use  at  the  pres- 
ent day,  although  there  has  long  bemi  a 
legal  right  of  redemption  in  such  cases. 

Relief  against  penalties  and  forfsltnrea 
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•too  was  formerly  obtained  only  throush  the 

aid  of  the  court  of  chancery. 

in  most  of  the  oases  which  tail  under 
this  lu'ad,  courts  of  law  now  ezootsln  a 
ooacurreat  jurisdiction. 

Third,  where  the  courts  of  equity  ad- 
miniHter  equitable  relief  for  ttio  infraction 
of  legal  rights,  in  cases  in  which  the  courts 
of  law.  recognising  the  right.  glTO  a  remedy 
acrnrdine:  to  their  principles,  modes,  and 
forms,  but  the  remedy  is  deemed  by  equity 
inadequate  to  the  requirements  of  the  case. 
This  la  flomeumea  called  the  "concurrent 
JnrlBdlctlon.'*  This  class  embraces  fraud, 
mlstaivc,  accident,  administration,  legacies, 
contribution,  and  cases  where  Justice  and 
C0nB<-ience  require  the  cancellation  or  refor- 
mation of  Instruments,  or  the  rescission  or 
the  specific  performance  of  contracts. 

The  courts  of  law  relieve  against  fraud. 

mistake,  and  accident  where  a  remedy  can 
be  had  according  to  their  modes  and  lorms; 
but  there  are  many  cases  In  which  the  legal 
remedy  Is  inadequate  for  the  purposes  of 
justice. 

The  modes  of  investigation,  and  the  pe- 
culiar remedies  of  the  courts  of  equity,  are 
often  €t  the  greatest  Importance  In  this 

class  of  cases. 

Transfers  to  defeat  or  delay  creditors, 
and  purchasers  with  notice  of  an  outstand- 
ing title,  come  under  the  head  of  fraud. 

Tt  has  been  said  that  there  Is  a  less  amount 
of  evidence  required  to  prove  fraud.  In 
equity,  than  there  is  at  law,  but  the  sound- 
ness of  that  position  may  well  be  doubted. 

The  court  dr)es  not  relieve  in  all  cases 
of  accident  and  mistake. 


did  not  interfere.   Marriage  hrokage  agree> 

ments.  contracts  In  restraint  of  trade,  buy- 
ing and  selling  public  offices,  agreements 
founded  on  corrupt  considerations,  usury, 
gaming,  and  contracts  with  expectant  heirs, 
are  of  this  class. 

Cases  of  this  and  the  preceding  <  las.-i  are 
sometimes  considered  under  the  head  of 
"constracttve  fraad." 

Eighth,  where  a  party,  from  Im  apat  ity  to 
take  care  of  his  rights,  is  under  the  special 
care  of  the  court  of  equity,  as  Infanta, 
idiots,  and  lunatics.  • 

This  is  a  branch  of  jurisdiction  of  very 
ancient  date,  and  of  a  special  character,  said 
to  be  founded  In  the  prerogative  of  the 

king. 

In  this  coimtry  the  court  doeb  not,  ta 
general,  assume  the  guardianship,  but  ex- 
ercises an  extensive  jurisdiction  over  guard- 
ians, and  may  hold  a  stranger  intMrierins 
with  the  property  of  an  infant  accountable 
as  If  he  were  gmurdlan. 

Ninth,  where  the  court  recognizt-s  an  ob- 
ligation on  the  part  of  a  husband  to  make 
provision  f^  the  support  of  his  wife,  or  to 
make  a  settlement  upon  her,  out  of  the  prop- 
erty which  comes  to  her  by  inheritauce.  or 
otherwise. 

This  jurisdiction  is  not  founded  upon 
either  trust  or  fraud,  but  is  derived  orig- 
inally from  the  maxim  that  he  who  aaks 
equity  should  do  equity. 

Tenth,  where  the  equitable  relief  appro- 
priate to  the  case  consists  In  restraining 
the  commission  or  continuance  of  some  act 
of  the  defendant,  administered  by  means 


In  manv  c  aM-s.  the  circumstances  are  such  ^  '^  '"'^  injunction 

as  to  require  the  cancellaUon  or  reforma-  J-i*  v.  ntii.  the  court  aids  in  the  procura- 

Uon  of  written  Instniments.  or  the  specific  vrese^xaium  of  evidence  of  the  rights 

performance  of  contrac  ts  instead  of  dam-  »  party  to  be  used.  U  necessary,  in  some 

ages  for  the  breach  of  them.  subsequent  proceeding,  the  court  administer- 

Fourth,  where  the  court  of  equity  admin-        "°  ""^"^^ 

Isters  a  remedv  because  the  n  lations  of   Peculiar  Remedies,  and  the  Manner  Of 

the  pariies  aie  such  that  there  are  impedi-  Administering  Them.  Under  this  head  are. 
ments  to  a  legal  remedy.  Partnership  fui^  8P<^clflc  performance  of  eontracts;  re  .  v.  .  u- 
nlshes  a  marked  Instance.  Joint  tenancy  i  ^^on,  reformation,  rescission,  and  cancella- 
and  marshalint;  of  assets  mav  be  included,    i        Of  contracts  or  Instruments:  restraint 

From  the  nature  ot  a  partn-  rsliip.  there  •'^•l""''^'"" :  bills  girfc /imcr- bills  of  peace . 
are  impediments  to  suits  at  law  between  protec  tion  of  a  party  liable  at  law.  but  who 
the  several  partners  and  the  partnership  In  ^'^  Interest,  by  bill  of  Interpleader;  elec- 
relatlon  to  matters  Involved  In  the  partner-  lion  between  two  inconsistent  legal  rlghU: 
ship;  and  impedimoits  of  a  somewhat  slm-  conversion;  priorities;  tacking;  marshaling 
liar  character  exist  In  other  cases.  { securiUes;  appUcaUon  of  piu  chas*-  money. 

Fifth,  where  the  forms  of  proceeding  In;  recent  periods,  the  principles  of  the 
the  courts  of  law  are  not  deemed  adequate  ;  court  of  chancery  have  in  many  instances 
to  the  due  Investigation  of  the  particulars  |  '>f^o  acted  on  and  recognized  by  the  courts 
and  details  of  the  ms^  This  class  Includes  <>«  'a^  tas,  for  instance,  in  relaUon  to  mort- 
account,  partition,  dower,  ascertainment  of 
boundaries 


gages.  eontrthatkMi,  etc)  to  far  aa  tba  nilaa 

of  the  cotirts  of  law  admitted  of  their  In- 

Sixth,  where,  from  a  relation  of  trust  and  ( troduction.  ^ 

In  some  states,  the  entire  Jurlsdlctkm  haa. 


confidence,  or  from  consanguinity,  the  par- 
ties do  not  stand  on  ecjual  tiroimd  In  their 
dealings  with  each  other;  as.  the  relations 
of  parent  and  child,  guardian  and  ward. 

attorney  and  client,  principal  and  agent,  ex- 
ecutor and  administrator,  legatees  and  dis- 
tributees, trustee  and  reMtui  que  trii^t.  etc 


by  statute,  been  conferred  upon  the  courts 
of  law.  who  exercise  It  as  a  separate  and 
dis'inct  branch  of  their  authority,  upon  the 
principles  and  according  to  the  modes  and 
forms  previously  adopted  In  chancery. 

In  a  few,  the  jurisdictions  of  the  courts 
of  law  and  of  equity  have  been  amalgamated. 


Seventh,  where  the  court  grant  relief  from 
considerations  of  public  policy,  because  of  i  and  an  entire  system  haa  baan  subatltBted, 
the  miadilef  which  would  reaolt  if  the  court  I  administered  mora  aocordlas  to  the  pria- 
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ciples  and  modes  and  forms  ot  equity  than  < 
the  iirin.  iples  and  forms  ot  the  common  law.  I 
 Rules  and  Maxims.    In  the  adminis- 
tration of  the  jurisdiction,  thero  are  certain 
rules  and  m»Tlin«  which  are  of  special  si(- 
niflcaace. 

First,  eqtift^  haying  once  had  Jarisdlction 

of  a  snhjeet  matter  because  there  is  no ' 
remedy  at  law.  or  because  the  remedy  is 
iiiade(]uate.  does  not  lose  the  Jurisdiction 
merely  because  the  courts  of  law  afterwards 
give  the  same  or  a  similar  relief. 

Second,  equity  follows  the  law.  This  is 
true  as  a  general  maxim.  Eqtiity  follows 
the  law.  except  In  relation  to  those  matters 
which  give  a  title  to  equitable  relief  be- 
cause the  rules  of  law  would  operate  to  | 
sanction  fraud  or  injustice  In  the  particular  | 
case. 

Third,  when  there  is  equal  equity,  the  law  I 
must  prevaiL  The  ground  upon  which  the 
snltor  comes  Into  the  court  of  equity  Is  that 
he  is  entitled  to  relief  there.  But  if  his 
adversary  has  an  equally  equitable  ease,  the 
complainant  has  no  title  to  relief. 

Fourth,  equality  Is  equity.  .\i)i)lied  to 
ca.ses  of  contribution,  apportionment  of  mon- 
eys due  among  those  liable  or  benefited  by 
the  payment,  ahatement  of  elatms  on  ac- 
count of  defldency  of  the  menaa  of  pay- 
ment, etc. 

Fifth,  he  who  seelis  equity  must  do  equity. 
A  party  cannot  claim  the  interposition  of  the 
court  for  relief  unless  he  wilt  do  what  it  is 
equitable  should  be  done  by  him  as  a  con- 
dition precedent  to  that  relief. 

Sixth,  equity  considers  that  as  done  which 
ought  to  have  been  done.  A  maxim  of  much 
more  limited  application  than  might  at  first 
be  soppoeed  fftnn  the  broad  terms  In  which 
It  Is  expressed.  In  favor  of  parties  who 
would  have  had  a  benefit  from  something 
contracted  to  be  done,  and  who  have  an  eq- 
uitable right  to  have  the  case  considered  as 
If  it  had  been  done,  equity  applies  this  max- 
im. Illustration:  When  there  Is  an  agree-! 
ment  for  a  sale  of  land,  and  the  vendor  dies, 
the  land  may  be  treated  as  money,  and  the 
proceeds  of  the  sale,  when  completed,  go  to 
the  distributees  of  personal  estate,  instead 
of  to  the  heir.  If  the  vendee  dies  before  the 
COTiplction  of  the  purchase,  the  purchase 
money  may  be  treated  as  land  for  the  ben- 
efit of  the  heir. 

——Remedial  Procses  and  Defense.  A 
suit  In  equity  ts  ordinarily  Instltated  by  a 
complaint  or  petition,  called  a  "bill;"  and  the 
defendant  is  served  with  a  writ  of  summons, 
requtffng  him  to  appear  and  answer,  called  a 
"subpoena." 

The  forms  of  proceedings  in  equity  are 
such  as  to  bring  the  rights  of  all  persons  in- 
terested before  the  court;  and,  as  a  general 
rale,  all  persons  interested  should  be  made 
parties  to  the  UU,  either  as  plaintllfs  or  de> 
fendants. 

There  may  be  amendments  of  the  bill;  or 

a  SBpplemental  bill,  which  Is  sometimes  nec- 
essary when  the  case  is  beyond  the  stage  for 
amendment. 

In  case  the  suit  fails  by.  the  death  of  the 
party,  there  is  a  bill  of  reviror,  and,  after 


.  j  the  cause  is  disposed  of.  there  may  be  a  bill 
,  of  review. 

The  defense  is  mado  iiy  dpiinirrer.  plea,  or 
answer.  If  the  defemlaut  has  no  interest,  he 
■  may  disclaim.  Discovery  may  be  obtained 
from  the  plaintiff,  and  further  matter  may  be 
introduced,  by  means  ot  a  crosa  bin.  brought 
'  by  the  defendant  against  the  plaintiff,  in  or- 
der that  it  may  be  considered  at  the  same 
time. 

If  the  plaintiff  elects,  he  may  file  a  repli- 
cation to  the  defendant's  answer. 

The*  final  process  Is  directed  by  the  d^ 
cree,  which,  l»eing  a  special  Judgment,  can 
provide  relief  according  to  the  nature  of  the 
case.  This  is  sometimes  by  a  perpMnal  In- 
I  Junction. 

I  There  may  be  a  bill  to  execute  or  to  im- 
peach a  decree. 

I   Evidence  and  Practice.    The  rules  of 

I  evidence,  except  as  to  the  effect  of  the  Ml* 
swer  and  the  taking  of  the  testimony,  are. 
in  general,  similar  to  the  rules  of  evidence 
in  cases  at  law;  bnt  to  this  there  are  ex- 
ceptions. 

The  answer.  If  made  on  oath,  is  evidence 

for  the  flpfcndant.  so  far  as  It  Is  responsive 
to  the  calls  of  the  bill  for  discovery,  and 
as  such  it  prevails,  nnlees  it  is  overcome 
by  something  more  than  what  is  equivalent 
to  the  testimony  of  one  witness.  If  with- 
out oath,  it  is  a  uu:n'  pleading,  and  the  al- 
legations stand  for  proof. 

If  the  answer  Is  incompfete  or  Improper, 
the  plaintiff  may  except  to  it,  and  It  must 
be  so  amended  as  to  he  made  sufficient  and 
proper. 

The  case  may  be  heard  on  the  bill  and 
answer.  If  the  plaintiff  so  elects,  and  sets 
the  <  ase  down  for  a  hearing  In  that  mode. 

If  the  plaintiff  desires  to  controvert  any 
of  the  statements  In  the  answer,  he  flies  a 
replication  by  which  he  denies  the  truth  of 
the  allegations  in  the  answer,  and  testi- 
mony is  taken. 

The  testimony,  according  to  the  former 
practice  in  chancery,  Is  taken  upon  Inter- 
rogatories filed  in  the  clerk's  office,  and 
propounded  by  the  examiner,  without  the 
presence  of  the  parties;  btit  Uili  practice 
has  been  very  extensively  modified. 

If  any  of  the  testimony  Is  Improper,  there 
is  a  motion  to  suppress  It. 

The  case  may  be  referred  to  a  master  to 
state  the  accounts  between  the  parties,  or 
to  make  such  other  report  as  the  case  may 
require;  and  there  may  be  an  examination 
of  the  parties  In  the  master's  ollloe.  Bxcep- 
;  tions  may  be  taken  to  his  report. 

The  hearing  of  the  case  is  before  the 
equity  Judge,  who  may  make  Intartoeutory 
orders  or  decrees,  and  who  pronounces  the 
final  decree  or  Judgment.  There  may  be  a 
rehearing.  If  sufficient  cause  is  shown. 

At  the  present  day.  In  England  and  in 
several  of  the  United  Gttatea,  the  proceed- 
ings are  very  much  simplified. 

EQUITY  EVIDBNCE.  See  "Bvldemee." 

EQUITY  OP  A  STATUTE.  Where  a  class 
of  cases  is  not  within  the  words  of  a  statute, 
but  it  Is  patent  that  it  would  have  been 
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included  had  It  been  within  the  uiiud  of  the 
legislature,  it  is  included  by  oonBtructlon,  be- 
cause it  is  said  to  be  "within  the  equity  of 
theatotnttt." 

EQUITY  or  REDEMPTION.    A  right 

whi(  h  the  mortgagtf  of  an  estate  has  of  re- 
deeming it  aftec  it  has  been  forfeited  at  law 
by  the  noBpaymait  at  the  time  appointed,  of 
the  money  secured  by  th(»  mortpaRe  to  be 
paid,  by  paying  the  amount  of  the  debt,  in- 
terest, and  costs. 

The  phrase  "equity  of  redemption"-  la  in- 
diserlminately,  though  often  ineorreetly,  ap- 
plied to  the  right  of  the  mortgagor  to  regain 
his  estate,  both  before  and  after  breach  of 
condition.  In  North  Carolina,  by  statute, 
the  former  is  called  a  "legal  right  of  redemp- 
tion." and  the  latter  the  "eQuity  of  redemp- 
tion," thereby  i<eeping  a  Just  distinction  be- 
tween these  estates.  1  Rev.  St  N.  C.  266;  4 
MoOord  (8.  C.)  840.  The  interest  Is  recog- 
nized at  law  for  many  purposes.  As  a  sub- 
sisting estate,  although  the  mortgagor,  in 
order  to  enforce  his  right,  is  obliged  to  re- 
sort to  an  equitable  proceeding,  adminis- 
tered generally  In  courts  of  equity,  but  in 
some  states  by  courts  of  law  (11  Serg.  &  R. 
[Pa.]  223),  or  in  some  states  may  pay  the 
debt,  and  have  an  action  at  law  (18  Johns. 
[N.  V  I  7.  110:  1  Halst  [N.  J.]  4M;  2  Bar. 
*McH.  [Md.l  9). 

EQUITY  TO  A  SETTLEMENT.  The  right 
of  a  wife.  In  an  action  by  her  hnsband  to  re- 
duce to  his  possession  an  equitable  estate 
failing  to  her.  to  have  the  court  Inquire  in- 
to the  idrcumstancos  of  the  marriage,  the 
marriage  settlement,  and  the  relation  of  the 
parties,  and  require  part  of  the  estate  in 
controversv  to  he  settled  on  her.  Hagmes, 
Eq.  114:  White  &  T.  Lead.  Cas.  381. 

EQUIVALENT.  Of  the  same  Talue.  Some- 
times a  condition  must  be  literally  accom- 
plished in  forma  spfcifira  but  some  may  be 
fulfilled  by  an  equivalent,  iter  aequipolem, 
When  mek  appears  to  be  the  Intention  of 
the  parti  ea  BoUe.  Abr.  461;  1  Bout.  Inat 
note  760. 

 In  Patent  Law.  As  appUed  to  machines, 

a  device  which  performs  the  same  result  as 
another,  in  substantially  the  same  way.  58 
Fed.  281.  As  applied  to  the  chemical  action 
of  floods,  it  means  "equally  good."  7  Wall. 
(U.  CL)  880. 

EQUIVOCAL.  Having  a  double  senee. 

In  the  rnnstrurtion  of  rontracts,  it  is  a 
general  ruin  that,  when  an  expression  may 
be  taken  in  two  senses,  that  shall  be  pre- 
ferred which  gives  It  effect.  See  "Construc- 
tion;" "Interpretation;"  Dig.  22.  1.  4.  45.  1; 
Id.  80.  60.  17.  67. 

EQUULEU8  (Lat.)  A  kind  of  rack  for  ex- 
torting confeaaiona.  Etnc  Lend. 

ERASTIANS.  The  followers  of  Erastus. 
The  sect  obtained  much  influence  in  Eng- 
land, partienlarly  among  common  lawyers  in 
the  time  of  Solden.  They  held  that  offensefl 
against  religion  and  morality  should  be  pon- 
iihed  bsr  the  dyil  power,  and  not  bgr  fhe 


censures  of  the  church,  or  by  excommunica- 
tion. Wharton. 

ERASURE.  The  obliteraUon  of  a  writlns, 
or  part  thereof.  It  will  render  it  void  or  not 
under  the  same  circumstances  as  an  inter- 
lineation. See  5  PeL  (U.  S.)  560;  11  Coke, 
88;  4  Cruise.  Dig.  868:  18  Viner,  Abr.  41; 
Pttag.  807  :  6  Bins.  188;  8  Oar.  Ifc  P.  66;  S 

Wend.  (N.  Y  1  '.-.5:  11  Conn.  681;  6  Mart. 
(La.)  190;  2  l.a.  291;  3  La.  56:  4  La.  870. 

ERCI8CUNDU8  (Lat.  erciscere).  For  di- 
viding. FamiUae  eriscundae  actio,  an  action 
for  dividing  a  way.  goods,  or  anjT  MtrtttT  OC 
inheritance.  Vicat;  Calv.  Lex. 

EREQIMUS  (Lat.  we  have  erected).  A 
word  proper  to  be  used  in  the  creation  of  a 
new  office  by  the  sovereign.  Bac  Abr.  **OC- 
flces"  (E). 

ERQO  (Lat.)  Therefore. 

ERGOLABl.  In  civil  law.  Undertaken  oC 

work:  contractors.    Code.  4.  59. 

ERIACH.  In  the  Brehon  law.  A  pecun* 
iary  satisfaction  or  recompense,  correspond- 
ing In  some  degree  with  the  weregild  of  the 
Saxon  iaw^  which  a  party  guilty  of  murder 
waa  condemned  to  pay  to  the  wife  or  chtM 
or  fripnds  of  the  deceased.  4  Bl.  Comm. 
31.S.  The  same,  probably,  with  enacA,  in  old 
Scotch  law.  Skene  de  Vwb.  Slfn.  roe. 
"Bnach." 

EROSION.  The  gradual  eating  away  of 
the  soil  by  the  operation  of  currents  or  tides. 
100  N.  T.  488.  It  16  dletlngnlriied  from  snb- 
mergence  iq.  v.),  and  oppoaed  to  allaTioa 

{Q.  V.) 

EROTIC  MANIA.  In,  medical  inilapni- 
denoe.   A  name  given  to  a  mortvM  actlTftsr 

of  thp  sexual  propensity.  It  Is  a  disease  or 
morbid  affection  of  the  mind,  which  fills  it 
with  a  crowd  of  voluptuous  images,  and  hui^ 
ries  its  victim  to  acts  of  the  grosaest  Uoear 
tlousness,  in  the  absence  of  any  lesion  of 
the  intellectual  powers.  Sfo  "Mania." 
Distinct  from  "nymphomania"  (q.  r.t 

ERRANT  (Lat.  errare.  to  wander)  Wan- 
dering. Justices  in  eyre  were  formerly  said 
to  be  errant  (itinerant).  OowelL 

ERRATICUM  (Law  Lat)  In  old  law.  ▲ 
wait  or  atnqr.  Gowell. 

ERRONiCE  (Lat)  Troneoiialy;  throncb 
miatake.   Yelv.  88. 

ERROR.  See  "Miatake." 

ERROR  PUCATU8  NUDA  VBRITATE  IN 

multis  est  probabilior,  et  saepenumero  ra- 
tionibus  vincit  veritatem  error.  Error  art- 
fully colored  is  in  many  things  more  prob- 
able  than  naked  truth,  and  frequently  error 
oonquera  tmtk  and  argumeBtn^ML  8  Ookc^ 
78. 

ERROR  JURIS  NOCBT.  Brror  of  law  Is 
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injurious.  See  4  Bouv.  Inst  note  3828;  1 
Story,  Bq.  Jur.  §  139,  note. 

ERROR  NOMINIS  NUNQUAM  NOCET,  81 
de  identitate  rei  constat.  Miatako  In  the 
mine  nevor  Injures,  It  thore  It  no  dotttH  M 
to  the  Identity  of  the  thing.   1  Duer,  Ina. 

171. 

ERROR  QUI  NON  RE8I8TITUR,  APPRO- 
batur.  An  error  not  reslated  la  improved. 
Doctor  it  Stnd.  c  70. 

ERROR  SCRIBENTIS  NOCERE  NON 
debit.  An  error  made  by  a  cl^rk  ought  not 
to  injure:  a  clerical  error  may  he  oorreeted. 
1  Jenk.  Cent  Cas.  324. 

ERROR,  WRIT  OF.    See  '  Writ  ot  Error." 

ERRORE8  AD  SUA  PRINCiPIA  REF- 
err«,  est  retell  ere.  To  refer  errors  to  their 
origin  is  to  refute  them.  S  Inst.  16. 

ERRORS  EXCEPTED.  A  phrase  append- 
ed to  an  account  stated,  in  order  to  excuse 
slight  nistakea  or  oversii^ta.  Often  written 
"E.  &  o.  B.,"  meaning  errora  and  omissions 

excepted. 

ERTHMIOTUM.  In  old  English  law.  A 
meeting  of  the  neighborhood  to  compromise 
diflerences  among  themselves;  a  court  held 
on  the  boundary  of  two  lands. 

ERUBE8CIT  LEX  FILIOS  CASTIGARE 
parentes.    The  law  blushes  when  Children 

torrect  their  parents.    8  Coke,  116. 

E8BRANCATURA.  Cutting  off  branches 
or  honi^a  in  foreat%  etc  Hov.  Ann.  784. 

E8CALDARE.  To  seaM.  It  la  aald  that  to 
scald  hogs  waa  one  of  the  ancient  tenures  in 

serjeanty. 

ESCAMBIO.  In  old  English  law.  A  writ 
granting  power  to  an  EtngUdi  merchant  to 

draw  a  bill  of  f>x(  hanKc  on  another  who  Is 
In  a  foreign  country-    H,eg.  Orig.  194. 

ESCAMBIUM.    Exchange  (7.  i\) 

ESCAPE.  The  deliverance  of  a  person, 
who  is  lawful^  Imprisoned,  out  of  prison, 
before  such  a  person  is  entitled  to  such  deliv- 
erance by  taw.    5  Mass.  310. 

Whf  ii  one  wlio  is  arrested  gains  his  lib- 
erty before  he  is  delivered  in  due  course  of 
law.    107  N.  C.  858. 

Departure  of  a  prisoner  from  custody  be- 
fore he  is  dls(  harged  by  due  process  of  law. 

Esi-ajx'  takps  piarp  without  force:  prison 
breach,  with  violence;  rescue,  through  the 
Intervention  of  third  parties. 

 Actual    Escapes.     Those   which  take 

place  when  the  prisoner  in  fact  gets  out  of 
prison,  and  unlawfully  regains  his  liberty.  . 

 Constructive    Escapes.    These  take 

place  when  the  prisoner  obtains  more  lib- 
erty than  the  law  allows,  although  he  still 
remains  in  confinement.  Bsc.  Abr.  "Es- 
cape" (B);  Piowd.  17:  5  Mass.  810;  8  Ma> 
son  (U.  S.)  486.  This  distinction  obtalUB 
only  as  to  arrest  in  civil  actions. 

—Negligent  Escape.  This  takes  place 


when  the  prisoner  goes  at  large,  unlawfully, 
cither  because  the  btillding  or  prison  in 
which  he  is  confined  Is  too  weak  to  hold 
him,  or  because  the  keeper,  by  carelessness, 
lets  him  go  out  of  prison. 

Voluntary  Escape.  This  takes  place 
when  the  prisoner  has  -given  to  liim  volun- 
tarily any  liberty  not  authorized  by  law.  5 
Maaa.  810;  8  N.  Chip.  (Vt)  11;  85  N.  H. 
4S8. 

ESCAPE  WARRANT.  A  warrant  Issued  In 
ICngland  against  a  person  who,  being  charged 
in  custody  In  the  king's  bench  or  Fleet  pria* 
on.  in  execution  or  mesne  process*  escapee 

and  goes  at  large.  Jacob. 

ESCAPIO  QUIETUS.  Delivered  from  that 
punisliment  which,  by  the  laws  of  the  for- 
est, lay  upon  those  whose  beasts  were  found 
upon  forbidden  land.  Jacob. 

E8CAPIUM  (Law  Lat.)  An  escape.  Reg. 

Grig.  312. 

That  which  comes  by  chance  or  accident. 
Cowell. 

E8CBPPA.  A  measure  of  com.  OowelL 

E8CHAKTAE  VULQO  OICUNTUR  QUAE 

decidentibus  lis  quae  de  rege  tenent,cum  non 
existit  ratlone  sanguinis  haeres,  ad  fiscum 
reiabuntur.  Those  things  are  commonly  call- 
ed "escheats"  which  revert  to  the  exchequer 
from  a  failure  of  Issue  in  those  who  hold 
of  the  king,  when  there  does  not  exist  any 
heir  by  consanguinity.    Co.  Litt.  13. 

ESCHEAT  (Fr.  m/K-oir.  to  happen). 

 Under  the  Feudal  System.  An  obatroe* 

tion  of  the  courae  of  descent,  and  a  ooofle> 
quent  determination  of  the  tenure  by  some 

unforeseen  contingency,  in  which  case  the 
land  naturally  reverts  back  to  the  original 
grantor  or  lord  of  the  fee.  8  Bl.  Comm. 
244. 

Escheat  grows  out  of  the  doctrine  of  ten- 
ure, which  Is  the  foundation  of  the  feudal 
system,  whereby  a  man  was  not  an  owner  of 
land,  but  only  of  a  demesne  estate  therein, 
based  on  allegiance  to  a  superior  lord. 

Escheat  is  to  be  distinguished  from  "for- 
feiture." Forfeiture  of  land  for  crime  was 
part  of  the  Saxon  system,  and  was  not  a 
consequence  of  any  lordship  paramount.  It 
was  not  superseded  by  the  Introduction  of 
the  Norman  tenures  from  whicli  escheat  re- 
sulted. "Kscheat  therefore  operates  in  sub- 
ordination to  this  more  ancient  and  superior 
law  of  forfeiture."  2  Bl.  Comm.  261. 

The  principal  grounds  of  escheat  were 
(b  ath  intestate,  without  heirs,  alienage,  ille- 
gitimacy, and  attainder.  2  Bl.  Comm.  240: 
4  Kent,  Comm.  424.  Only  the  first  two  are 
generally  In  force  In  the  United  States,  the 
Uiird  beiuR  generally  abolished  by  statute, 
and  the  fourth  by  Const.  U.  S.  art.  1.  §  9. 
subd.  3.   See  9  Mass.  363. 

 In  Modern  Law.  The  reversion  of  bund 

to  the  state  by  reason  of  failure  of  heirs  or 
of  the  owner's  Incapacity  to  hold. 

ESCHEAT,  WRIT  OF.  A  writ  which  an- 
ciently lay  for  a  lord,  to  recover  possession 
of  landa  that  had  eecheated  to  him.  Reg. 
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OiiL'  164b;  Fitzh.  Nat.  Brev.  143;  Termes 
de  la  Ley;  2  Bl.  Comm.  245;  3  Bl.  Comm. 
194.  Now  abolldiM.  1  St^.  Comm.  401. 
note. 

ESCHEATOR.  The  name  of  an  officer 
whose  duti*  s  are  generally  to  ascertain  whai 
e8<-heat8  have  taken  place,  and  to  prosecute 
tbe  claim  ol  th»  aovereigp  for  the  purpose  of 
roco^rertsg  tlie  eselieftted  property.  10  Ttner, ' 
Abr.  158;  Co.  I-i^!.  T'l.:  Toinlin.^ :  T'  l  ri.t's  d'- 
Uk  Ley.  '  His  office  was  to  be  retainrd  but 
one  year,  and  no  one  person  ooald  hold  iiie  of- 
fice niore  ttuui  ODce  la  three  t^u*.  Termes 
df  la  Ley. 

E8CHECCUM.  A  Jury  or  inquisition.  Matt. 
Far. 

ESCHIPARE.   To  boUd  or  oautp.  Da 

Cange. 

E8CRIBAN0.  In  Spanish  law.  The  pub- 
lic offloer  who  It  lawfully  anthorlied  to  re- 
duce to  writing  and  verify  by  his  sigrnature 
all  judicial  acts  and  proceedings,  as  well  as 
all  acts  and  contracts  entered  Into  between 
private  individuals. 

ESCRITURA.  In  Spanish  law.  A  written 
Instrument.  Every  deed  that  is  made  by  the 
hand  of  a  public  eacribano,  or  notary  of  a 
corporation  or  council  (conceio),  or  sealed 
with  the  seal  of  (he  king  or  other  authorlBed 
persona.  ]f(riilte,  New  Recop.  bk.  8,  tit  7, 
c.  5. 

ESCROW.  The  delivery  of  a  deed  or  oth- 
er instrument  (31  111.  538).  actually  exe- 
cuted and  ready  for  delivery  (42  Wis.  440). 
to  a  stranger  to  the  Instrument  (TS  Ohio  St. 
264).  to  be  by  him  dflivered  to  thf  jxM-son 
for  whose  benefit  it  is  made,  on  the  perform- 
ance ot  a  condition,  or  the  happening  of  a 

rontingencj  (^<^  Ala.  2M>.  or  to  be  redeliv- 
ered to  the  depositor  on  failure  thereof  (24 
Neb.  86). 

E8CROWL.  In  old  English  law.  An  es- 
crow; a  scroll.  "And  deliver  the  deed  to  a 
Stranger,  as  an  escrowi."  Perlc.  c.  1,  §  9;  Id. 
c.  8.  if  187. 188. 

ESCUAGE.  In  old  English  law.  Service 
of  the  shield.  Tenants  who  hold  their  land 
by  escuage  hold  by  knight's  service.  1 
Thomas.  Go.  Litt  272;  Utt  f  W,  88b. 

ESKIPPAMENTUM.  Tackle  or  funUtu re; 
outfit.  Certain  towns  in  England  were  bound 
to  fnmlSh  certain  ships  at  their  own  ex- 
pense, and  with  double  skippa^t'  or  tackle. 
The  modern  word  "outfit"  would  seem  to 
render  the  passage  quite  as  satisfactorily, 
though  the  conjecture  of  Cowell  has  the  ad* 
\antage  of  antiquity. 

E8KIPPER,  or  ESKiPPARE.  To  ship. 
Kelham;  Rast.  Bntr.  ¥)9. 

ESKIPPE80N.  Shippage.  or  passage  by 
sea.  Spelled,  also,  "iUppeaon."  Cowell. 

E8U80R8.  SM'igilaon.'' 

ESNE.  In  old  law.  A  hirdins  of  serrlte 

condition. 


ESNECY.  Eldership.  In  the  English  law.* 
this  word  signifies  the  right  which  the  eld- 
est coparcener  of  lands  ha.s  to  choose  one  of 
the  piurta  of  the  estate  after  it  has  been  di- 
vided. 

ESPERA.  The  period  fixed  by  a  compe- 
tent Judge  Within  Which  a  party  is  to  do  cer- 
tain acts.  afl»  e.  p.,  to  effect  certain  pajr- 
nients,  present  doenments.  etc;  and  more  ea- 
ptclally  the  privilege  granted  by  law  to 
debtors,  allowing  them  certain  time  for  tbe 
payment  of  their  Indebtadnesa. 

ESPERONt.  Spurn.  7  Coke,  18. 

E8PLEE8.  The  products  which  the  land 

or  ground  yields;  as.  tl.c  hay  of  the  mead- 
ows, the  herbage  of  the  pasture,  corn  or 
other  prodnee  of  tbe  arable,  renta  and  aarr- 

Ices.    Termes  de  la  Ley.    See  11  Sarg.  ft  R. 

(Pa.)  27G;  Dane,  .Vbr.  Index. 

ESPOUSALS.  A  mutual  promise  between 
a  man  and  a  woman  to  marry  each  other  at 
some  other  time.  It  differs  from  a  mar- 
riage, because  then  the  contract  is  completad. 
Wood,  Inat  57. 

ESPURIO  (Spanish).  A  spurious  child; 
one  begotten  on  a  woman  who  has  promla- 
cuona  Interooorae  with  mamr  men.  White, 
New  Recop.  bk.  1,  tit  6,  c.  8,  (  1. 

ESQUIRE.  A  title  applied  by  courtesy  to 
officers  of  almost  every  description,  to  mem- 
bers of  the  bar,  and  otbera.  No  one  la  an- 

titled  to  It  by  law.  and  therefore  ft  oontea 

no  distinction  in  law. 

In  England,  it  is  a  title  next  above  that 
of  a  gentleman,  and  below  that  of  a  knight. 
Camden  reckons  up  four  kinds  of  esquires 
partii  ularly  regarded  by  the  heralds:  The 
eldest  sons  of  knights,  and  their  eldest  sons 
In  perpetual  snccesslon;  the  eldeat  sons  oC 
the  younger  sons  of  peers,  and  their  eldeat 
sons  in  like  perpetual  succession;  esquires 
created  by  the  king's  letters  patent,  or  other 
investiture,  and  their  eldest  sons;  esqoiraa 
by  rlrtne  of  fMbt  ofllce.  as  joatiaea  of  tha 
poai  c.  and  others  who  bear  any  olBoe  of  tniflt 

undfT  Wtp  i  rown. 

ESSARTER  (Law  Fr.)  To  cut  down  woods; 
to  elear  land  of  trees  and  ondMwood;  prop- 
erly to  thin  woods  by  cutting  trees,  etc..  at 
intervals.   Spelman.  Commonly  written  "as- 
sart** (flf.  r.) 

ESSARTUM.  Assarted  or  cleared  wood* 

land. 

ESSENCE  OF  THE  CONTRACT.  A  stip- 
ulation is  said  to  be  'of  the  essence  of  the 
contract"  when  a  strict  compliance  with  ita 
terms  is  essential  to  due  performance. 

ESSENDI  QUIETAM  DE  THEOLONIA 
( Lat.  of  being  quit  of  toll).  A  writ  which 
lay  anciently  for  the  citizens  or  burgesses 
Of  a  town  which  was  entitled  to  exemption 
fmn  ton.  in  caae  toll  waa  damaodad  mt 
tham.  ntih.  Nat  BIrav.  8M  <I). 

ESSOIN,  or  ESSOIGN.  In  old  English  law. 
An  excuse  for  not  appearing  in  court  at  the 
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vetttrn  of  th«  proeess;  presentation  of  sodi 

excuse.  Sprlman;  1  SpIIoii,  Prac.  1;  Comyn, 
Dig.  "Exolne  '  (B  1).  Essoin  is  not  now  al- 
lowed at  all  in  personal  actions.  2  Term  R. 
16:  16  East,  7  (a):  8  Sbarawood.  Bl.  Conun. 
278.  notp. 

ESSOIN  DAY.  Formerly,  the  first  day  in 
the  tprm  was  essoin  day;  now  practically 
abolished.  DowL  448;  3  Sharswood,  Bl. 
Comm.  878,  note. 

E880IN  DE  MALO  VILLAE.  When  the 
liaiit  Ls  in  court  the  fii'^t  ilay,  hut  Rone 
without  pleading,  and  being  afterwards  sur- 
prised sickness,  etc..  cannot  attend,  he 
may  send  two  essoiners.  who  openly  protest 
in  court  that  he  is  detained  by  siclcness  in 
rneh  a  village,  that  1m  eannot  come  pro  lu- 
trart  and  pro  perdere;  and  this  will  be  ad- 
Bitted,  for  it  lieth  on  the  plainUit  to  prove 
whether  the  espoln  is  trne  or  not  Jacob. 

ESSOIN  ROLL.  The  roll  containing  the 
CMOlna  and  the  day  of  adjournment.  Ros- 
eoe.  Real  Actions^  16S  et  asQ. 

BMOINIATOR,  or  E880INEOUR.  An  e«- 

Onf  who  was  sent  to  presjent  an  ex- 
for  another.   1  Reeve,  Hist.  Eng.  Law, 
118. 118. 

EST  ALIQLID  QUOD  NON  OPERTET, 
etiam  si  licet;  quicquid  vera  non  licet  certe 


There  are  sooM  things  which 

are  not  proper,  though  lawful;  but  certainly 
those  things  are  not  proper  which  are  not 
lawftol.  Hob.  189. 

EST  ASCAVOIR  (Lat.)  It  is  to  be  under- 
stood or  known;  "it  is  to  wit"  Utt  If  9. 
48.  48,  87»  88.   A  very  common  expression 

in  T.ittleltni.  especially  at  the  commence- 
ment a  section;  and.  according  to  Lord 
Coke,  It  ever  teacheth  us  some  rule  of  law, 
or  general  or  sure  leading  point."  Co.  Litt 
16.  It  seems  to  be  derived  from  the  scien- 
dum est  (q.  V.)  of  the  dvll  law. 

E&T  AUTEM  JUS  PUBLICUM  ET  PR!- 
vatMm»  quod  ex  naturalibus  praeoeptis  aut 
gsiitiiim»  aut  ofvlllbus  est  colleetum;  et  quod 
in  Jure  scripto  Jus  appellatur,  Id  in  lege  An- 
gllis  rectum  eaee  dicitur.  Public  and  private 
law  Is  that  whldi  Is  collected  from  natural 
precepts,  on  the  nn^  hand  of  nations,  on  the 
other  of  citizen.'^:  and  that  which  in  the 
dvil  law  18  call'Hi  /(/X.  that  n  the  Ihw  of 
England  is  said  to  be  right.    Co.  Litt.  B58. 

EST  AUTEM  VIS  LEGEM  8IMULAN8. 

Violence  may  also  put  on  the  mask  of  law. 

EST  BONI  JUDICIS  AMPLIARE  JURIS- 
dicticnem.  It  is  the  part  or  a  uood  jQdge  to 
extend  the  jurisdiction.  Gilb.  14. 

EST  IPSORUM  LEGISLATORUM  TAN- 
quam  viva  vox;  rebus  et  non  verbis  legem 
imponimus.  The  utttTance  of  legi.slutors 
themeeivea  is  like  the  living  voice;  we  im- 
pose law  npoQ  things,  not  upon  words.  10 
Coke.  101. 

EST  QUIDDAM  PERFECTIUS  IN  REBUS 
licitia.  There  is  something  more  perfect  in 
tUaaa  allowed.  Hob.  189. 


ESTABLISH.  This  word  occani  frequent* 

ly  in  the  constitution  of  the  United  Stato.'--. 
and  It  is  there  used  in  different  meanings: 
(1)  To  sfttle  firmly,  (o  fi.i  i'nali«rably :  as. 
to  establish  justice,  which  is  the  avowed  oh- 
ject  of  the  constitution.  (2)  To  niaite  or 
form:  as,  to  cstal)lish  a  uniform  rul»'  of  nat 
uraiisatiou,  and  uniform  laws  on  the  sutiiject 
of  hankmptdes. — ^which  evidently  does  not 
mean  that  thcsp  laws  shall  hf>  unalterably 
established  a.s  justice.  (3)  To  found,  to  cre- 
ate, to  regulate;  as,  congress  shall  have  pow* 
er  to  establish  post  roads  and  post  of^ces. 
(4)  To  found,  rt'cognize,  confirm,  or  admit; 
as,  congic.^s  shall  malce  no  law  respecting 
an  establishment  of  religion.  (5)  To  cre- 
ate, to  ratlfjr,  or  confirm;  as,  **w«,  the  peo- 
ple, etc..  do  ordain  and  establish  this  eon* 
stitutlon."    1  Story,  Const.  §  4.54. 

ESTABLISHMENT,  or  ESTABLIS^E- 
ment.  An  ordinance  or  statute.  Ekipecfauly 

used  of  those  ordinances  or  statutes  passeil 
in  the  reign  of  Edw.  1.  2  Inst.  156:  I3ritt. 
c.  21. 

Establ\9sement  is  also  used  to  denote  the 
settlemflmt  of  dower  hj  the  hnrtMuid  upon 
his  wife.  Brttte.l(tt. 

ESTABLISHMENT  OF  DOWER.    The  as- 
surance of  flower  made  by  the  husband,  or 
his  friends,  before  or  at  the  time  of 
marriage.  Brltt  cc  lOS,  108. 

E8TAOAL.  In  Spanish  law.  jflns'panlsh 
America  this  was  a  measure  ofMand  of  six- 
teen square  yunM,  or  shards.  2  White,  New 

Recop.  139. 

ESTADIA.  In  Spanish  law.  Th*'  time  for 
which  thf'  party  who  has  chartered  a  ves- 
.sel.  or  is  bound  to  receive  the  cargo,  has  to 
pay  demurrage  on  account  of  his  delay  in 
the  execution  of  the  contract  Called,  also. 
nfbrfntadla. 

ESTATE  BY  ELEGIT.   See  ''lUeglt'' 

ESTATE  BY  STATUTE  MERCHANT.  An 
estate  whereby  the  creditor,  under  the  cus- 
tom of  London,  retained  the  possession  of  a!1 

hie  debtor's  lands  until  his  debts  were  paid. 
1  Oreenl.  Cruise.  Dig.  515.  See  "Statute 
Merehaat" 

ESTATE  IN  VADIO.  An  estate  In  pladge. 

ESTATE  TAIL,  QUASI.  When  a  tenant 

for  liff  KrantR  his  cst-Ttc  to  a  man  and  his 
heirs,  as  these  words,  though  apt  and  proper 
to  create  an  estate  tail,  cannot  do  so,  because 
the  grantor,  being  only  tenant  for  life,  can- 
not grant  in  perpetuum.  therefore  they  are 
said  to  create  an  estate  tail  ffvati.  or  im^ 

proper.  Brown. 

ESTATE  UPON  CONOiTlON.  See  "Con- 
dition." 

ESTATES.  The  qnantnm  and  duration  of 

propriofary  riglifs  in  lands,  tenements,  and 
hereditaments;  the  theory  of  the  common 
law  being  that  the  tenant  or  owner  is  en* 
titled  to  an  estate  in  the  land  rather  than 
to  the  land  itself.  This  doctrine  of  estates 
waa  not  found  In  the  Roman  law,  or  the 
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•ystems  derived  therefrom,  and  apparently 

owes  its  place  in  onr  law  to  the  prevalence 
in  England  of  Ihe  feudal  system  of  tenures, 
by  which  the  tenant  was  rejearded  as  hav- 
ing interest  short  of  absolute  ownership, 
the  landlord  harlng  a  posstbiNty  of  a  re- 
▼arsion  to  him  by  the  termination  of  the 
tenant's  interest.  Tiffany,  Real  Prop.  8  17. 

The  various  estates,  classlfled  with  refer- 
ence to  their  quantum  or  duration,  may  be 
tal>ulated  as  follows: 
L  Freehold  eetates. 

A.  Estates  of  InhoritaBCe. 
•     (1)  Fee  simple. 

(S)  Fee  tail. 

B.  Estates  not  of  inheritance  (life  es- 

tates). 

(1)  Conventional  life  estates. 

(a)  Batatas  for  Ufa  of  the 

tenant. 

(b)  Estates  pur  ssfrv  tie. 

(2)  Legal  life  estates. 

(a)  Tenancy  In  tall  after  pos 

sit)nity<rf  Issue  extinct. 

(b)  Dower. 

(c)  Curtesy. 

(d)  Estate  during  coverture, 
n.  Estates  less  than  freehold  (leasehold  es- 
tates, chattels  real). 

A.  Estates  for  years. 

B.  Tenancy  at  will. 

C.  Tenancy  from  year  to  year. 

D.  Tenancy  by  sufferance. 

Estates  classlfled  according  as  they  give 
rights  of  present  or  future  enjoyment  are: 

I.  Present  estates, 
n.  Future  estates. 

A.  Reversions. 

B.  Remainders. 

C.  Contingent  uses. 

D.  Springing  uses. 

E.  Shifting  uses. 

F.  Executory  devises. 

Classlfled  according  as  they  are  owned  by 
one  or  more  persons,  and  aocordinff  to  the 
nature  of  the  rights  of  several  owners,  they 

are: 

I.  Estates  In  severalty. 
IL  Joint  estates. 

A.  Joint  tenancy. 

B.  Tenancy  in  cominon. 

C.  Tenancy  in  coparcenary. 

D.  Tenancy  In  entirety. 

 Freehold.     An  estate  of  freehold  is 

one  which  is  to  endure  for  an  uncertain  j 
period,  which  must  or  at  least  may.  lastf 

during  the  life  of  sonu*  person.  i 

Estate  of  Inheritance.  An  estate  of 
Inheiftaiice  is  any  estate  which  may  de- 
scend to  heirs.  1  Washb.  Real  Prop.  SI. 
All  freehold  estates  are  estates  of  inher- 
itance except  estates  for  life.  Crabb,  Real 
Prop.  §  945. 

 Estates  in  Fee  Simple.  An  estate  in 

fee  simple  is  that  which  a  man  has  where 
lands  are  given  to  him  and  to  his  heirs  ab- 
solutely, without  any  end  or  limit  put  to 
his  estate.  2  BI.  Comm,  106;  1  Washb.  Real 
Prop.  61. 

The  word  "sUnpto"  does  not  add  any  slg- 
nllleaiice.  but  Is  used  to  nark  Mj  the  dis- 


tinction between  an  nnouallfled  fee  and  any 

class  of  condUional  estates. 

 Esute  in  Fee  Tail.  An  estate  in  fee 

tail  or  estate  tall  Is  an  estate  of  teheritanee 

which,  If  left  to  Itself,  will,  after  the  death 
of  the  first  owner,  descend  to  his  lawful  i»- 
sue  as  long  as  his  posterity  endures  In  a 
regular  order  of  descent  from  one  to  an- 
other, and  will  terminate  on  the  failure  of 
such  posterity.  It  derives  its  existence iKom 
the  statute  de  duni*  (q.  v.) 

^—Estate  for  Uife.  An  estate  for  life  Is 
a  freehold  interest  which  cannot  extend  be- 
yond the  life  or  lives  of  some  particular 
person  or  persmss,  but  which  may  possibly 
endure  for  the  period  of  surh  life  or  Uvea. 
The  estate  is  generally  for  the  tenant's  own 
life,  but  made  for  the  life  of  another 
or  persons,  in  which  case  it  Is  ciUled  an 
tate  pur  outre  rie. 

 ^Tenancy  In  Tail  after  Possibility  of 

Issue  Extinct.  Tenancy  In  tall  after  possi- 
bility of  issue  extinct  is  where,  upon  the 
death  of  the  appointed  wife  of  a  donee  in 
special  tail,  or  of  one  of  two  donees  in 
special  tail  without  Issue  living,  ttie  d<»eo 
or  survivor  of  the  two  donees  takes  for  his 
life,  possibility  of  issue  being  extinct. 

 Dower.  An  estate  In  dower  is  an  es- 
tate which  a  widow  has  for  her  life  In  some 
portion  of  the  lands  and  tenements  of  wliich 
her  husbsnd  was  seised  st  any  time  dnrtes 

coverture,  and  which  her  Issue  might  have 
inherited  if  she  had  had  any.  1  Washb.  Real 
Prop.  149:  2  Bl.  Comm.  Iff;  4  Kent,  Comm. 

41.    See  "Dower." 

 Curtesy.  An  estate  by  curtesy  is  that 

estate  to  which  a  husband  is  entitled  upon 
the  death  of  his  wife  in  the  lands  or  tene- 
ments of  which  she  was  seised  in  fee  in 
possession  during  their  coverture,  provided 
they  have  had  lawful  issue  born  alive,  and 
powilbly  capable  of  inheriting  her  estate.  1 
Washb.  Real  Prop.  128:  Co.  IML  SOa:  t 
Bl.  Comm.  126.   See  "Curtesy." 

 Estate  during  Coverture.    An  estate 

during  coverture  Is  t?iat  ripht  or  interest 
which  a  husband  or  wife  has  during  cover- 
ture in  the  lands  and  tenements  of  bis  or 

bir  spouse. 

 Estate  for  Years.  An  estate  for  years 

is  an  interest  In  lands  by  virtue  of  a  con- 
tract for  the  possession  of  them  for  a  defi- 
nite and  limited  period  of  time.  2  BL  Comm. 
140.  See  "Tenancy." 

 Tenancy  at  Will.  .\n  estate  at  will  is 

an  estate  in  lands  which  the  tenant  has.  by 
entry  made  thereon  under  a  demise,  to  hold 
during  the  Joint  wills  of  the  parties  to  the 
same.  2  BL  Comm.  145.  See  ''Tenancy.'* 

Tenancy  from  Year  to  Year.  A  ten- 
ancy from  year  to  year  is  an  interest  in 
lands  for  a  term  of  one  year  certain,  ron- 
tinuing  for  successive  years,  unless  due  no- 
tice be  given  to  determine  it  at  the  end  of 
tlie  first  or  any  subsequent  year.  See  "Ten- 
ancy." 

——Tenancy  by  Sufferance.  An  estate  at 
sufferance  Is  the  tntersst  of  a  tenant  who 
haa  ccnne  rlghtftilly  Into  the  possessloa  of 
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lands  by  permission  of  the  owner,  and  con- 
tinues to  occupy  the  same  after  the  period 
for  which  he  Is  entitled  to  hold  by  such 
permission.   1  Wsshb.  Real  Prop.  392.  See 


[state  In  Possession.  An  estate  In 
ision  Is  an  estate  where  the  tenant  is 
in  actual  possession  of  the  premises,  or  in 
receipt  of  tlie  rents  and  other  advances 
arMns  tbereCram.  2  Bl.  Comm.  16t. 

Bstets  in  Expectancy.  An  estate  in 
so^aetancy  Is  one  giving  a  present  or  Tested 
eontliigent  right  of  future  enjoyment.  See 
*'Bzpectancy." 

Reversion.  An  estate  In  reversion  Is 
the  residue  of  an  estate  left  in  the  grantor 
t  )  I  omnii-nce  in  possession  after  the  deter- 
mination of  some  particular  estate  granted 
Mft  tor  Mm.  S  BI.  Comm.  176.  See  "ReTer> 

temalnders.  An  estate  in  remainder 
to  an  estate  Hmlted  to  take  effect  In  pos- 
Session  or  In  enjoyment,  or  In  both,  subject 
to  a  term  of  years  or  contingent  Interest  to 
latervene.  whldi  Intermediate  Interest  is 
created  by  the  same  Instrument  out  of  the 
same  subject  of  property.  2  Feame.  Cent. 
Bern.  I  1S».  See  "Remalader." 

 Springing,  ShiftinQf  and  Contingent 

Usee.  See  "Uses." 

 BMeutory  Devlasa.  See  ^Devise." 

 Estate  in  Severalty.  An  estate  in  sev- 
eralty is  one  held  by  a  person  in  his  own 
Tlg!bt,  without  any  other  person  being  Joined 
or  connected  with  him  in  point  of  Intenst 
during  his  estate.   2  Bl.  Comm.  179. 

 Joint  Ksftate.  A  Jotet  eatale  is  one  in 

which  two  or  mora  penoBs  ara  joined  in 
interest. 

 Joint  Tenancy.  An  estate  of  Joint  ten- 
ia that  which  subsists  where  several 
bSTe  any  subject  of  property  Joint- 
ly between  them  In  equal  shares  by  pur- 
chase. 1  Bl.  Comm.  180;  Williams,  Real 
Prop.  112.  There  must  be  unity  of  time,  ti- 
tle, intereat.  and  possession.  See  "Joint 
Tenants." 

■  Tawncy  in  Common.  An  estate  In 
eoBUBon  one  held  In  joint  possession  by 
two  or  more  persons  at  the  same  time  by 
s.-v«.ral  and  distinct  titles.  This  estate  has 
tike  single  unity  of  possession.  2  Bl.  Comm. 
IM;  J[  Kent  Oomn.  S€6.   See  "Ttaants  In 

Estate  in  Coparcenary.  An  estate 
which  several  persons  hold  as  one  heir, 
whether  male  or  female.  This  estate  lias 
nnlty  of  time,  title,  and  posseMlon,  bat  the 

interests  of  the  coparceners  may  be  un- 
equal.   2  Bl.  Comm.  188;  4  Kent,  Comm. 


-Tenancy  in  Entirety.  The  estate  aris- 


ing on  a  conveyance  to  a  man  and  his  wife 
Jointly.  They  are  seised,  not  of  moieties, 
bat  of  eiiMreU«^  1<  Mass.  480;  14  N.  Y. 
420. 

ESTATES  OF  THE  REALM.  The  lords 
spirttnal,  the  lords  temporal,  and  the  com- 
mona  of  Great  Britain.  1  Bl.  Comm.  153. 
caltod  tha  **Oae— 


E8TER  IN  JUDGMENT.  To  appear  before 
a  trlhviMl  either  aa  plalatUI  or  datendant 

ESTOPPEL.  The  preclusion  of  a  person 
from  asserting  a  fact  by  previous  conduct, 
inconsistent  therewith,  on  his  own  part,  or 
the  part  of  those  under  whom  he  claims,  or 
by  a  solemn  establishment,  which  he  cannot 
be  allowed  to  call  In  Question. 

A  preclusion,  in  law,  which  prevents  a 
man  from  alleging  or  denying  a  fact,  in  con> 
sequence  of  his  own  prsvloaa  aet,  alles*^ 
tion,  or  denial  of  a  contrary  tenor.  Staph. 
PI.  239. 

"Bstoppe  Cometh  of  the  French  word  rn- 
toupe,  from  whence  the  English  word 
'stopped.'  and  it  Is  called  an  'estoppel'  or 
'conclusion'  because  a  man's  own  act  oi  ac- 
ceptance stopiMth  ilis  mouth  to  allege  or 
plead  the  tmth."  Oo.  Utt  SS2a. 

Estopi)el  is  either  hj  record,  by  deed,  or 

by  facts  in  yain. 

(1)  Estoppel  by  record  Is  the  preclusion 

of  one  to  deny  that  which  either  appears 
by  the  roll  of  a  legislature,  or  has  been  ad* 
Judlcated  by  a  court  of  competent  JarladiO' 

tion.    See  "Former  Adjudication." 

(2)  Estoppel  by  deed  is  the  preclusipn  of 
one  to  deny  that  which  he  haa  asserted  by  an 

agreement  or  conveyance  under  seal.  See  7 
Conn.  214:  13  Pick.  (Mass.)  670;  62  111.  344; 
18  Johns.  (N.  Y.)  492. 

(3)  Estoppel  by  facts  in  pais,  commonly 
called  "estoppel  in  pais,"  is  the  preclusion  of 
one  to  deny  that  which,  by  his  conduct,  he 
may  have  induced  another  to  l>eUeve  and  act 
on  to  his  prejudice.  1S9  I1L  6S7;  80  Minn. 
531;  22  N.  J.  Law.  619;  46  Ohio  St.  255. 

In  the  early  common  law,  estoppel  <a  pais 
was  praetteaUy  vnrecognlzed  (S7  Goui.  282) , 
the  pressnl  doctrine  being  of  eqaltabla  ere* 

atlon. 

ESTOVERIA  SUNT  ARDENOI,  ARUNOi, 
construendl,  et  elaudemll.  Bttorani  a»  for 

burning,  ploughing;  hvUding,  and  Indostng. 

13  Coke,  68. 

E8T0VERIIS  HABENDI8.  A  writ  which 
anciently  lay  for  a  wife,  judicially  separated 
from  her  husband,  to  reooTsr  her  atlmony  <w 

estovers. 

ESTOVERS  iestouticrs,  necessaries;  from 
ettdffer,  to  furnish).  The  right  or  privilege 
which  a  tenant  has  to  furnish  himself  with 
so  much  wood  from  the  demised  premises  as 
may  be  sufficient  oi  lu-i  pssary  for  his  fuel, 
fences,  and  other  agricultural  operations.  2 
Bl.  Oonm.  Sf:  Woo4f.  Landl.  ft  Tm.  222; 
10  Wend.  (N.  T.)  68». 

ESTRAY.  An  animal  of  value,  not  wild, 
found  wandering  from  Ita  owner;  cattle 
whose  owner  Is  unknown.  2  Kent.  Comm. 

359. 

It  is  essential  (  1  )  that  the  aniniiil  should 
be  by  its  nature  tame  or  reclaimablc  i  i  HI. 
Comm.  298) ;  (2)  that  it  ahould  be  an  ani- 
mal upon  which  the  taw  aets  a  Talne  (Id.) : 
(3)  that  It  should  not  only  he  away  from 
the  owner,  but  running  at  large  (36  N.  J. 
Law,  226).  The  manner  In  which  the  anl- 
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mal  escaped  from  the  owner  hM  been  said 
to  br  immaterial.  70  Iowa,  600.  Bat  see  63 

111.  8s. 

ESTREAT.  A  true  copj  or  uole  of  some 
original  writing  or  record,  and  eepeolally  of 

fines  and  rinicrceraents  Imposed  by  a  court, 
extracted  Irom  the  returd.  and  certified  to  a 
proper  officer  or  officers,  authorized  and  re- 
quired to  collect  them.  Fitsh.  Nat  Brev.  57,  | 
76.  A  forfeited  re(  ognizance  taken  out  from  I 
amon^  tiie  other  rf*  ord.s  for  the  purpo.se  of 
being  sent  up  to  the  exciiequer,  that  Uie  par- 
ties might  be  aaed  thereon,  waa  lald  to  be 
estreated.  4  Bl.  Oomm.  S5S. 

E ST R ECi  AT u S.  Stralglitoned.  as  applied 

to  roads,  ("owell. 

ESTREPE.   To  strip;  to  commit  waste. 

ESTREPEMENT.  A  commoi^law  Writ  for 

the  prevention  of  waste. 

Tlie  writ  lay  at  romraon  law  to  prevent  a 
party  in  possession  from  committing  waste  i 
on  an  estate  the  title  to  which  was  disputed,  | 
after  judgment  obtained  in  any  real  action, ' 
and  before  possession  wa.n  delivered  by  the 
sherifT.   But,  as  waste  might  he  commftted 
In  some  cases  pending  the  suit,  the  statute  I 
of  Gloacester  gaye  another  writ  of  estrepe- 
ment  pcntlcnte  placitn,  commanding  the  sher- 
iff firmly  to  inhibit  the  tenant  "ne  faciat ' 
vtutum  vel  ttrepemenium  pendente  placito 
dicto  iitdisi  ussii."    Hy   virtue  of  either  of 
these  writs,  llie  sheriff  may  resist  those  who  . 
commit  waste,  or  off^'r  to  do  so;  and  he 
might  use  sufBcient  force  for  the  purpose. 
S  Bl.  Comm.  tt6,  2S€. 

This  writ  is  sometimes  directed  to  the 
sheriff  and  the  party  in  possession  of  the  i 
laads,  in  ord«r  to  make  him  amenable  toj 
the  court  as  for  a  contempt  In  case  of  his  ! 
disobedience  to  the  injunction  of  the  writ.  I 
At  common  law,  the  process  proper  to  bring' 
the  tenant  into  court  is  a  venire  faoiaa,  and  i 
thereon  an  attachment.  Upon  the  defend- 1 
ant's  coming  in,  the  plaintiff  declares  against 
him.    The  defendant  usually  pleads  "that  he 
has  done  no  waste  contrary  to  the  prohibi- 
tion of  the  writ."    The  issue  on  this  ploa  Is  ' 
tried  l)v  a  jury.  and.  in  case  they  find  against 
tlic  d»'fi'iidant.  they  assess  damages  wiaich 
the  plaintiff  recovers.   But,  as  Uiis  verdict  i 
conTicts  the  defendant  of  a  contempt  thej 
court  pro<eed  acainst  him  for  tl  a«  c.iuse  as  | 
In  other  ca.ses.    2  Inst.  329:  Rast.  Entr.  317;  j 
Moore.  IdO;  1  Ros.  &  R  121;  2  Lilly,  Reg.;; 
5  Coke,  119:  Reg.  Brev.  76.  77. 

In  Pennsylvania,  by  legislative  enactment, 
the  remedy  Ijy  estrcpement  is  extended  fori 
the  benefit  of  any  owner  of  lands  leased  for  | 
years  or  at  will,  at  any  time  daring  the  oon- 
tlnuarue  or  after  the  expiration  of  such  de- 
mise, and  due  notice  given  to  the  tenant  to  i 
leave  the  same,  agreeably  to  law;  or  for  any 
purchaser  at  sheriff  or  coroner's  sale  ofj 
lands,  etc..  after  he  has  been  declared  the 
highest  bidder  bv  the  ?^heriff  or  coroner: 
or  for  any  mortgagee  or  judgment  creditor, 
after  the  lands  bonnd  by  such  Judgment  orf 
morfpage  shall  have  iiepn  condemned  by  In- 
quisition, or  which  may  be  subject  to  bei 
sold  by  a  writ  of  venditioni  etpeme  or  le-i 


vari  faoiae.  See  10  Ybuir,  Abr.  407;  WoodL 

Landl.  &  Ten.  447;  Aichh.  OlT.  PI.  IT;  7 

Comyn,  Dig.  659. 

ET  (Lat.)  And. 

ET  ADJOURNATUR  (or  AOJORNATUR) 
(Law  Lat  and  it  is  adjourned).  A  phraae 

used  in  the  old  reports,  where  the  arj^ument 
of  a  cause  was  adjourned  to  another  day.  or 
where  a  second  argument  was  had.  Y.  B. 
T.  Edw,  III.  37:  1  Keb.  692,  754.  773; 
Keilw.  G5;  Hardr.  68;  Cro.  Eli*.  180;  T. 
Rajrm.  66.  See  "Adjoumator." 

ET  AL.  Abbreviation  of  rt  alius,  or  aliutn. 
and  another.   Et  oto.,  abbroriatton  of  el 

aUos.  and  others. 

Abbreviations  used  in  entitling  eaiusa 
where  there  are  two  or  more  parties. 

ET  ALU  E  CONTRA  (Lat  and  others  on 
the  other  side).  A  phrase  constantly  vsed 

in  the  Year  Books,  In  describing  a  joinder 
in  issue.  Y.  B.  P.  1  Edw.  II.  Prist;  et  alii 
e  contra,  et  sic  ad  patriam,  ready;  and  oth- 
ers, e  contra,  and  so  to  the  country.  Y.  B.  T. 

3  Edw.  III.  4. 

ET  DE  CEO  8E  METTENT  EN  LE  PAYS 
(Law  Fr.)    And  of  this  they  put  themselTaa 

upon  the  country.   Fet.  Assaver,  §  64. 

ET  DE  HOC  PONIT  SE  SUPER  PATRIAM 

(I^at.  and  of  this  he  puts  himself  upon 
the  countryi.  Tlie  I.atiii  Imm  of  ronclQdlllg 
a  traverse.    See  3  Bl.  Comm. 

ET  El  LEGITUR  IN  HAEC  VERBA  (Law 
Lat.  and  It  is  read  to  him  in  theaa  wvwda). 
Words  formerly  used  in  entartBg  the  prayar 

of  oyer  on  record. 

ET  HABEAS  IBI  TUNC  HOC  BREVE  (Law 
Lat  and  haye  you  then  there  this  writ).  A 

clause  in  old  writs,  expressive  of  the  com- 
mand to  return  to  them.  Reg.  Jud.  1; 
Fleta,  lib.  2.  c.  64,  S  19;  Towns.  PL  IM. 
Literally  translated  in  the  modem  fomuk 

ET  H  ABU  IT  (Lat.  and  he  had  It).  A  com- 
mon phrase  in  the  Year  Books,  expressive  of 
the  allowance  of  an  application  or  demand 
by  a  party.  Parn.  demanda  la  fieio.  Bt  Aa- 
buit.  etc.    Y.  B  M.  6  Edw.  III.  49. 

ET  HOC  PARATUS  EST  VERiFICARE 
(Lat.  and  this  he  is  prepared  to  verify). 

'The  Latin  form  of  conclndiTip  a  plea  in  con- 
fession and  avoidance;  tliat  is.  where  the 
defendant  has  confessed  all  that  the  plain- 
tiff has  set  forth,  and  has  pleaded  new  mat- 
ter In  avoidance.  1  Salk.  S. 

ET  HOC  PETIT  QUOD  INQUIRATUR 
per  patriam  (  I.al.  and  this  he  prays  may  be 
Inquired  into  by  liis  country).  The  conclu- 
sion of  a  plea  tendertiw  an  laaua  to  fka 
country.  1  Salk.  S. 

ET  INDE  PETIT  JUDICIUM  (Lat.  and 
thereupon  [or  thereof]  he  prays  judgment). 
A  <da»se  at  the  end  of  pleadings,  praying  tlie 
jtidgment  of  the  court  In  favor  of  the  party 
pleading.  It  occurs  as  early  as  the  time  of 
Braeton.  and  la  literally  tranrtatad  la  tta 
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modern  forma.  Bracton,  toiL  67b;  CM)b^ 
HiBt.  Eng.  Law,  217. 

ET  INDE  PRODUCIT  SECTAM  (Lat  and 
thereupon  he  brings  suit).  The  Latin  con- 
I  lusinii  of  a  derlaration,  except  against  at- 
torneys and  other  officers  of  the  court.  3 
Sbanwood,  Bl.  Oomm.  896. 

BT  MODO  AD  HUNC  DIEM  (Lat.  and  now 

at  this  day).  The  Latin  form  of  the  com- 
mencement of  the  record  on  appearance  of 
tlwparUe& 

ET  NON  (Lai  and  not).  These  words  are 

sometinioR  employed  in  pleading  to  ronvey 
a  pointed  denial.  They  have  the  same  ef- 
fect as  '■wlthoiit  this,"  abtgue  hoc 

ET  SECk  (Lat.  «f  MqumUa,  and  following) . 

Ordinarily  used  with  a  referenre  to  the  first 
oi  several  consecutive  pages  or  chapters  de 
sired  to  be  dtod.  as  *'ps«e  S4«  et  seg.'* 

ET  ftlC  (Law  Lat  and  so).  The  com- 
mencement of  a  formula,  as,  et  sic  nil  debet, 
et  sic  non  est  factum,  formerly  used  as  a 
f-pf<  ial  i-onclusion  to  a  plea  in  bar,  in  order 
to  render  It  positive,  and  to  avoid  the  fault 
of  anpuDMQtatlTsness.  Arebb.  Civ.  PL  224; 
1,  DonQfTor.  76. 


ET  8IC  AD  JUDICIUM.  And  SO  to  Judg- 
ment.   Y.  B.  T.  1  Kdw.  II.  in. 

ET  SIC  AO  PATRIAM  (Law  Lat.  and  so  to 
tho  eoantry).  A  common  phrase  In  the 

Year  Books,  in  recording  an  Issue  to  the 
country.  J I  ne  dona  pas,  prist,  etc.,  ct  alii  e 
r< intra;  et  sfe  041  vottUm.  T.  B.  M.  S  Bdw. 
III.  2». 

ET  SIC  FECIT  (Lat.)  And  be  did  so.  Y. 

B.  p.  9  lien.  VI.  17. 

ET  810  PENDET  (Lat  and  so  it  hangs). 
A  torn  used  la  the  old  rsports  to  signify 
that  a  point  was  left  undetermined.  T. 
Raym.  168.  Bt  tic  pendei  pladUun^  and  so 
tho  pica  banga  T.  B.  T.  1  Bdw.  II.  8. 

ET  SIC  ULTERIU8  (Lat.)  And  so  on; 
and  so  fortber;  and  so  forth.  Fleta.  lib.  2. 
e  60,  f  27. 

ET  UX  (Lat)   Abbreviation  for  et  uxor, — 
wMa" 


ETCAETERA  (Lat.  and  others;  and  other 
things).  The  abbreviation  etc  was  former- 
ly aradb  ased  la  irisadtng  to  avoid  the  Incon- 
veniences attendant  upon  making  full  and 
half  defense.  See  "Defense."  It  is  not  gen- 
erally to  be  used  in  solemn  Instnuaeints. 
See  f  Serg.  ft  R.  (Pa.)  427. 

ENOLETERRE.  England. 

EUM  QUI  NOCENTEM  INFAMAT,  NON 
est  aequum  et  bonum  ob  earn  rem  condem- 
nari;  deiicta  enim  nocentium  nota  esse  opor^ 
tet  of  ojqpodit  It  is  not  just  and  proper  that 
be  wbo  spealcs  ill  of  a  bad  man  diould  be 
f'ondemned  on  that  account;  for  it  is  fitting 
and  expedient  that  the  crimes  of  bad  men 
iM  bo  kaofwii.  Dig.  47.  10.  17;  1  BL 
111. 


EUNDOMORANDO  ET  REDEUNDO(Lat) 
This  Latin  phrase  sif^ifles  going,  remain- 
ing, and  returning.  It  is  employed  in  cases 
whfro  a  pcr.'ion.  either  as  a  party,  a  witness, 
or  one  acting  in  some  other  capacity,  as 
an  elector.  Is  privileged  from  arrest.  In  or* 
der  to  give  him  the  freedom  necc.ss;\rv  ro 
the  performance  of  his  respective  ubliga- 
tions,  to  signify  that  he  is  protected  from 
arrest  eundo  morando  et  redeundo.  See  8 
Bout.  Inst  note  8880. 

EUNOMY.  Bqual  laws  and  a  well-adjust- 
ed oonotitntion  goTomment 

EUNUCH.  A  male  whose  organs  of  gen- 
eration have  been  so  tar  removed  or  disor- 
ganised that  be  is  rendered  incapable  of 
reproducing  his  species.    Domat,  Oiy.  Law* 

liv.  prel.  tit.  2.  §  1.  note  10. 

EUS  LEGIS.  A  legal  entity;  a  creatore 
Of  law.  Applied  to  corporations. 

EVA8I0  (Lat.)  In  old  practice.  IBscape; 
an  escape  from  prison  or  custody.  Reg. 
Orig.  312;  Fleta,  lib.  1,  c.  26,  9  4. 

EVASION  (Lat  erotferf.  to  aroid).  A  sub- 
tle device  to  set  aside  the  truth  or  escape 

the  pnnishmpnt  of  the  law;  as.  if  a  niaii 
should  tempt  another  to  strike  him  first, 
in  order  that  he  might  have  an  opportunity 
of  returning  the  blow  with  impunity.  He 
is.  nevertheless,  punishable,  because  he  be- 
comes I'.imself  the  aggres.sor  in  such  a  case. 
It  is  not  a  technical  term.  Hawk.  P.  C.  c. 
81,  88  24.  26:  Bac.  Abr.  ''Fraud"  (A). 

EVENTU8  EST  QUI  EX  CAUSA  SEQUI- 
tur;  et  dicitur  eventus  quia  ex  causis  evenit. 
An  event  is  that  which  follows  from  the 
cause,  and  is  called  an  "evaat"  because  it 
eyentuates  from  causes.  9  (Soke,  81. 

EVENTUS  VARIOS  RES  NOVA  SEMPER 
habet  A  new  matter  always  produces  vari- 
ous events.  Go.  Lltt  879. 

EVICTION.  Depriving  a  person  of  the 

possession  of  his  lands  or  tenements.  Tech- 
nically, the  dispossession  must  be  by  judg- 
ment of  law:  if  otherwise,  it  is  an  ouster 
(32  Iowa.  71).  but  in  modem  usage  it  ip 
commonly  applied  to  diaposaeaalon  In  any 
manner  (44  N.  T.  882;  89  Cal.  880;  98  N.  G. 
289). 

Bvletion  may  be  total  or  partial. 

(1)  Total  eviction  takes  place  when  the  pos- 
sessor is  wholly  deprived  of  his  rights  in  the 
premisea. 

(2)  Partial  eviction  takes  place  when  the 
possessor  is  deprived  of  only  a  portion  of 
them:  as,  if  a  third  person  comes  in  and 

ejects  him  from  tho  possession  of  half  his 
land,  or  establishes  a  right  to  some  ease- 
iiH'tit  over  it.  by  a  title  which  la  prior  to 

that  under  which  he  holds. 

It  may  be  actual  or  constructive. 

(8)  Actual  ovtetioii  is  wlMTs  ona  1%  attlter 
by  force  or  bj  procoss  of  law,  aotaally  put 

out  of  pOSMSSlOIL 

(4)  C9oDBtrtietlyo  evletioik  is  suA  aoto  of 
wiongtal  InterforsBco  as  macUivaHjr  impair 
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the  enjoyment  of  the  vramlMSi  IMt  Hms. 

867;  20  N.  Y.  281.  ! 

Thus,  tho  erottion  by  the  landlord,  on  the 
demised  premises,  of  a  permanent  structure, 
which  rendered  two  rooms  In  tibe  demlMd 
bouse  unfit  for  use,  la  a  coiiatniotlT«  vrto- 
tlon.    1<'«  .Mass.  201. 

EVIDENCE.  Tbiat  wliicU  tends  to  prove  or 
dleproTe  any  matter  In  qneoUon,  or  to  in- 
fluence the  belief  respecting  it.  Belief  is 
produced  by  the  consideration  of  something 
presientcd  to  the  mind.  The  matter  thus  pre- 
sented, in  whatever  shape  it  may  come,  and 
throQKh  whatever  material  organ  it  la  de- 
rived, i.*?  evidence.  I'rof.  Parker.  I.octures 
on  Medical  Jurisprudence,  in  Dartmouth 
Coll^ie,  N.  H. 

The  word  "evidence,"  in  IcRal  acceptation, 
includes  all  the  means  by  which  any  alleged 
matter  of  fact,  the  truth  of  which  is  sub- 
mitted to  investigation,  is  established  or  dia 
proved.    1  Oreenl.  Br.  c.  l.  §  1. 

That  \vhi(  h  is  legally  submitted  to  a  jury, 
to  enable  them  to  decide  upon  the  guestions 
In  dispute,  or  Issues,  as  pointed  out  hy  the 
pleadings,  and  distinguished  from  all  com- 
ment and  argument.  Is  termed  "evidence." 
1  Starkle.  Br.  iit.  1, 1 1. 

"Any  matter  of  fact  the  effect,  tondenfy. 
or  design  of  which  is  to  produce  in  the  minti 
a  persuasion  affirmative  or  dlsafflrmative  of 
the  existence  of  some  other  matter  of  fact." 
Best,  Bv.  f  11. 

"Evidence"  is  to  be  distinguished  from 
"proof."  Evidence  is  not  proof,  but  the 
medium  of  proof.  Proof  Is  the  effect  or  re- 
sult of  evidence.  1  Creenl.  Ev.  5  1.  "Proof 
is  the  perfection  of  (•vidcn<  e.  Without  evi- 1 
dence  Uiere  can  be  no  proof,  though  there 
may  be  evidence  which  does  not  amount  toi 
proof."  Wills.  Clrr.  Ev.  2.  j 

It  in  also  to  be  di.st ins ni shed  from  "tes-  , 
timony,"  which  excludes  documentary  evi- ; 
dence.  Testimony  embraces  only  the  dec- 
laration of  witnesses  made  under  oath.  "Tes 
timony  is  but  one  of  the  several  Instru- 
ments of  evidence,  and  cannot  be  considered 
the  SQUlvalent  thoreof,  for  evidence  em- 
braees  not  onTy  testimony,  hat  private  writ- 1 
lugs  and  public  documents."    Thomp.  Trials, 
t  2784  ;  3  VVyo.  388:  7  Ind.  94;  76  Hun  (N. : 
Y.)  417.  I 

Evidence  may  be  classified  with  reference 
to  its  instrumentR.  its  nature,  its  legal  char- 
acter, its  effect,  its  object. 

(1)  The  instruments  of  evidence,  in  the 
legal  acceptation  of  the  term,  are: 

lai  .Judicial  notii  nr  rcrn<:nitlon.  being 
notice  taken  by  the  (ourt,  without  the  in- 
trodQetion  of  proof  by  the  parties  of  matters. 
fswvh  as  the  territorial  extent  of  their  juris- 
diction, loeal  divisions  of  their  own  conn-  < 
tries,  seats  of  courts,  etc.  If  the  judge  nt  t  ds  ' 
information  on  subjects,  lie  will  seek  it  from 
such  sources  as  he  deems  authentic.  Bee  1 
Greenl.  Ev.  c.  2. 

tb)  Do<-umentary  evidence,  including  pub- 
lic records.  The  registers  of  ofUcial  transao* 
tlons  made  by  officers  appointed  for  the  pur- 
pose: as,  the  public  statutes,  the  jtidgments 
and  proceed  Ings  of  court.^;.  etc  .Judicial 
writings,  such  as  inquisitions,  depositions. 


etc.  Public  documents  having  a  seml-offlcial 
character,  as,  the  »tutute  books  published 
under  the  authority  of  the  government,  doc* 
uments  printed  bj  the  authority  of  OOB* 
gross,  etc.  Private  writings,  as.  deeda  con- 
tracts, wills. 

(c)  Parol  evidence,  being  the  testimony 
of  witnesses. 

(d)  Real  evidence,  being  that  which  is  ad- 
dressed to  the  senses  of  the  court  without 
the  intervention  of  testimony,  as  |^  the 
production  in  court  of  an  object 

(2)  In  its  nature,  evidence  is  direct  or 
indirect. 

(a)  Direct  evidence  is  that  means  of  proof 
which  tends  to  show  the  existence  of  a  fact 
in  question,  without  the  intervmUon  oi  the 
proof  of  any  other  fact.  ' 

It  is  that  evidence  which,  if  b^eved.  es 
tabUshes  the  tmth  of  a  fact  in  issue,  and 
does  not  arise  from  any  presumption.  Evi- 
dence i.s  (lirt  i  t  and  positive  when  the  very 
facts  in  dispute  are  communicated  by  those 
who  have  the  actual  knowledge  of  them  Iqr 
means  of  their  senses,  i  phll.  Ev.  116;  1 
Starkle.  Ev.  Iturnli.  Circ.Ev.  4;  1  Greenl. 
Ev.  §  13. 

(b)  indirect  evidence  is  that  which  is  ap-  ' 
plied  to  the  principal  fact  Indirectly  by  the  > 
proof  of  circumstances  from  which  the  prin-  | 
cipal  fact  is  inferred.   Indirect  evidence  is 
commonly  known  as  "dreumstantlal  evi- 
dence."   See  "Clrcum.'^tantial  Evidence." 

Evidence  has  also  been  divided  into  real 
or  demonstrative  evidence,  and  moral  evi- 
dence the  latter  Including  all  evidence 
whicli  IS  not  (ieuionstrative.  Brad.  Ev.  S  15; 
Ganii).  Moral  Ev.  121. 

(3)  With  regard  to  its  legal  character,  evi- 
dence is  either  primary  or  secondary. 

(a)  Primarj-,  sometimes  called  "best." 
evidence  is  that  which  most  certainly  ex- 
hibits the  true  state  of  facts  to  which  It 
relates.  The  rule  Is  one  of  quality  of  evi- 
dence, not  of  quantity  (17  Md.  67),  and  is 
not  based  on  mere  credibility,  but  on  the 
degree  of  proximity  of  the  proof  to  the 
prin(  ipal  fad  to  be  proved.  See  "Best  Evi- 
dence." 

(b)  Secondary  evidence  is  any  evidence 
suggesting  in  Its  nature  that  there  Is  more 

direct  evidence  of  the  same  fact.  Hearsay 
evidence  is  a  type  of  se<ondary  evidence. 
See  "Hearsay  Evidence." 

(4)  As  to  Its  effect,  evidence  Is  either  i 
in  lnia  fai-ir  or  conclusive. 

(a)  Prima  facie  evidence  is  that  evidence 
which  is  sulBcient  proof  respecting  the  mat- 
ter in  question  until  it  is  contradicted,  hut 
which  may  bo  contradicted  or  controlled. 

Satisfactory  evidence  is  that  which  pro- 
duces the  degree  of  certainty  required  In  Ous 
case  in  hand.    1  Greenl   Ev   5  r    70  Mo.  tig,  \ 

(b)  Conclusive  evidence  is  ttiat  which  ea* 
tabllShes  the  fset.  and  Is  not  sahleet  to  con-  | 

tradictlon.  i 

(5)  As  to  its  object,  evidence  is  either  i 
substantive  evidence,  or  evidence  to  credit  , 

blllty.  ! 

(a)  Substantive  evidence  Is  that  addressed  i 

directly  to  the  point  In  controversy. 

(b)  Evidence  to  credibility  is  that  which 
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neither  proves  nor  disproves  the  principal 
tact,  but  merely  impeacbM  or  sustaiiw  wit- 
Besses  by  wfaom  the  prlndpftl  fftct  lims  been 

provwl  or  disproved. 

Among  the  kinds  of  substantive  evidence 
are  "cumulative  evidence,"  which  is  tnrtlier 

evideiMe  of  the  same  kind  to  the  same 
point,  and  "corroborative  evidence,"  which 
i.-^  further  evidence  of  a  diCTereilt  kind  to  tlie 
same  point     Underh.  Ev.  5  2. 

EVIDENCE,  CIRCUMSTANTIAL.  See 

"Circumstantla!  Evidence." 

EVIDENCE,  CONCLUSIVE.   See  "Couclu-  \ 

stve  BvldeBoe."  | 

EVIDENCE,  DIRECT.  Bee  **BTideiice." 

EVIDENCE,  EXTRINSIC.  External  evi- 
den4  e.  or  that  which  is  OOt  contained  in  the 

body  of  a  writing. 

EVIDENCE  OF  DEBT.    A  written  instru 
ment  given  as  an  adknowledgnient  of  an  in- 
debtedness, or  as  security  therefor,  and 
^Showing  on  its  face  the  existence  of  the  debt. 

EVIDENCE  OF  TITLE.  A  deed  or  other 
document  establislilng  the  title  to  i»roport7> 

especially  real  estate;  qiMU9  fut  proeMorum 

firviatiir.  Spelrhan. 

EVIDENTIARY.  Having  the  quality  of 
evidence;  constituting  evidence;  evidencing. 
A  term  introduced  by  Bentham,  and,  from 
its  c>onvenience.  adopted  by  other  writers. 
BnrriH,  Cirr.  Br.  8,  and  note. 

EVOCATION.  In  French  law.  The  act  by 

which  a  judge  is  deprived  of  (he  cognizance 
of  a  .'^iiit  over  which  he  liad  jiii  indiction.  for 
the  purpo.so  of  conferring  on  other  judges 
the  power  of  deciding  iL  It  is  like  the  pro- 
MSB  by  writ  of  certlorwri. 

EWAQE.   A  toll  paid  for  water  passage. 
OowelL  The  same  aa  aquagiu'm. 


EWBRiCE.  Adultery;  spouse  breach; 
marriage  breach.   Cowell;  Tomlln* 

EX  (Lat.)   From:  of;  out  of;  by.  Of  with; 

on;  upon;  according  to;  at  or  In. 

EX  ABUNDANTI  CAUTELA  (I.at.)  Out 

of  abundant  caution.    "The  practice  has 

nrtaen  abundanti  cautelar  8  East,  326; 
Lord  Bnienborongb,  4  Kanle  ft  8.  544. 

EX  A0VER80  (Lat.)  On  the  other  side. 
S  now.  4€1.  Applied  to  oonnael. 

EX  AEQUITATE  (Lat.)  According  to  equi- 
ty;   in  equity.    Fl.  ta.  lih.  3,  c.  10.  5  3. 

EX  AEQUO  ET  BONO  (Lat)  In  jusUce 
and  Kood  dealing.    1  Story.  BJQ.  Jur.  5  965. 

EX  ALTERA  PARTE  (Lat.)  Of  the  other 
part.  T.  B.  H.  8  Bdw.  IL  181. 


Inst  317;  2  Sharswood.  BL  CMDm.  878;  1 

Bulst.  101;  15  East.  541. 

EX  ARBITRIO  JUDICIS  (Lat.)  At.  in,  or 
upon  the  discretion  of  the  Judge.  4  Bl. 
Comm.  384.  A  term  of  the  otvll  law.  Inst 

4.  fi.  31. 

EX  ASdENSU  CURIAE  (Law  LaL)  With 
the  coaaent  at  the  eowrt  "E*  Mtenmt  toNM 
curiae^  Crew,  J.,  gave  judgment"  Latch. 

139. 

EX  ASSENSU  PATRIS  (  Lat.)  By  or  with 
the  father's  consent.  Lltt.  §  40;  8  BL 
Comm.  133.    See  Cro.  Jac.  415,  687. 

EX  ASSENSU  SUO  (Law  Lat.  with  his 
assent).  Formal  words  in  Judgments  for 
damages  by  detenlt  Comb.  880. 

EX  BONIS  ilj&t.  of  the  goods  or  proper- 
ty). A  term  of  the  civil  law;  distingulahed 
from  in  honi$,  as  being  descriptive  of  or 
applicable  to  property  not  in  atonal  poaseB* 

sion.    Calv.  Lex. 

EX  CAUSA  (Law  I. at.)    By  title. 

EX  CERTA  SCIENTIA  (Lat  of  cerUln  or 
sure  knowledge).    Formal  words  anciently 

uped  in  letter.s  i>ati'iit.  ini]il>  ing  that  the  king 
had  full  knowledge  and  understanding  of  the 
matter.  1  Coke,  40b. 

EX  COLORE.  Under  color  of. 

EX  COMITATE  (Lat)  Out  of  comity  or 
courtesy;  by  courteay.  8  Kent,  Oomm.  467. 

EX  COMMODATO  (Lat.  from  or  out  of 
loan).  A  term  applied  in  the  old  law  of 
England  to  a  right  of  action  arising  out  of 

a  loan   ( i  iDit  vtndatuvi ) .    Clanv.  Ubi  10,  C. 

13;  1  Reeve.  Hist.  Eng.  Law.  166. 

EX  COMPARATIONE  SCRIPTORUM 
( Law  Lat)   By  a  comparlaon  of  writinga  or 

handwritings;  a  term  In  the  law  of  evidence. 

Best.  Pres.  218. 

EX  CONCESSiS  (LaL)  From  things  or 
premtsea  granted. 

EX  C0N8ULT0  (Lat)  With  deUberatlon. 

EX  CONTINENTI  (Lat)  Immediately: 
without  any  Interval  or  delay:  incontinently. 
A  term  of  the  civil  law.    Calv.  L.ex. 

EX  CONTRACTU.   See  "Action." 

EX  CURIA.    Out  of  court. 

EX  DEBITO  JUSTITIAE  (T.at  )  ,\s  a  debt 
of  Justice;  as  a  matter  of  legal  righL  3  BL 
Comm.  48. 

EX  DEFECTU  SANGUINIS  (Law  LaL) 
From  failure  of  blood;  for  want  of  issue. 
Hale.  AaaL  f  88. 

EX  DELICTO.   See  "Action." 


EX  DEMI8SI0NE  (Law  LaL)   From,  or 
The  best  on  the  demise.  Uaually  abbreviated  ar  dem. 


EX  ANTECEDENTIBU8  ET  CONtE 

quentibus  fit  optima  interpretatio. 
interpretation  is  made  from  antecedent.s  and 

2  Pars.  Cont.  12.  note   (r);       EX  DIRECTO  (Law  lAt.)    EHrectly;  Im- 
Leg.  Max.  (3d  London  Bd.)  518;  2  i  mediately.  Story,  Bills*  S  188. 
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EX  DIUTURNITATE  TEMPORIS,  OMNIA 
praesumuntur  solemniter  esse  acta.  From 
length  of  tIiB«,  all  fhings  aro  i»remiiied  to 
iMTe  been  done  in  due  form.  Co.  Lltt.  6;  1 
Oreenl.  Ev.  5  2<t:  Bpst.  Ev.  §  43.  , 

EX  DOLO  MALO  (Lat.)  Out  of  fraud  or 
deceit  When  a  cause  of  action  arises  from 
fraud  or  doeeit,  it  cannot  be  sapported,  ex 

(Join  nialo  unn  oritur  actio. 

EX  DOLO  MALO  NON  ORITUR  ACTIO.  A 
riglit  of  ai  tion  cannot  arise  out  of  fraud. 
Broom.  Leg.  Max.  349;  Cowp.  343;  2  C.  B. 
501.  512,  515;  5  Scott.  N.  R.  668;  10  Mass. 
276. 

EX  DONATIONIBU8  AUTEM  FEODA 
militaria  vei  magnum  aerjeantlum  non  con- 
tinentlbua  oritur  nobis  quoddam  nomen  gen- 
erate, quod  est  socagium.  From  grants  not 
containing  military  fees  or  grand  serjeauty, 
a  kind  of  general  name  is  used  bj  XM,  frliich 
is  "socage."  Co.  Utt  86. 

EX  EMPTO  (Lat.  out  of  purchase;  found- 
ed on  purchase).  A  term  of  ttie  civil  law, 
adopted  bgr  Bracton.  Inst  4.  6.  88;  Bracton* 
fol.  108. 

EX  FACIE  (Law  Lat)   On  tho  faoe.  8 

Stpph.  Comm.  158. 

EX  FACTO  (Lat)  From,  by,  or  in  conse- 
quence of  an  act  or  thing  done.  Bracton, 
fol.  172.  Applied  generally  to  an  act  done  In 
violation  of  law  or  right.  A  title  is  said  to 
oriu'iiiaff  t  r  facto  when  it  commences  in  an 
unlawful  act.  Id.  Bracton  uses  it  in  the 
saa^e  sense  with  4f«  facto  (q.  r.)  Id. 

EX  FACTO  JUS  ORITUR.  The  law  arises 
out  of  thf  fact.  2  Inst.  479;  2  Sharswood, 
Bl.  Comm.  329;  Broom,  I^.  Max.  (3d  Lon- 
don Bd.)  90. 

EX  FICTION E  JURIS.  Out  of  or  by  flcUon 
Of  law.  Bracton.  fol.  68. 

BX  FREQUENTI   DELICTO  AUGETUR 
poena.  Punishment  Increases  with  lncreaa> ' 
Ing  ertrae.  2  Inst.  479.  I 

EX  GRATIA  (Lat.  of  favor;  of  grace). 
Words  used  formerly  at  the  beginning  of 
royal  grants,  to  indicate  that  they  were  not 
made  in  consequence  of  any  claim  t/t  legal 
rigbt 

EX  QRAVI  QUERELA  (Law  Lat.  from  or 
on  tbe  grievous  complaint).  In  old  fiugiish 
praetlee.  The  name  of  a  writ  (so  called 
from  its  initial  words)  which  lay  for  a  per- 
son to  whom  any  lands  or  tenements  in  fee 
were  demised  i>y  win,  within  any  city,  town, 
or  borough  wherein  lands  were  devisable  by 
custom,  and  the  heir  of  the  devisor  entered 
and  detained  them  from  him.  Reg.  Orig. 
844bi  FiUh.  Nat  Brev.  198  (L)  et  seq.;  3 
ReflTOk  Hilt  Bag:  Law.  49.  AboUihed  br  St 
8*4  Wm.  IV.  c.  87.  %  86. 


EX  INTEQRO. 

fol.  293. 


EX  <IUSTA  CAUSA  (Lat)  From  a  just 
or  lawful  cause;  by  a  Just  or  legal  title. 

EX  LEGE.  Bf  law;  by  operation  of  law. 

EX  LEGIBU8  (Lat. according  to  the  laws). 
A  phrase  of  the  civil  law.  which  means  ac- 
cording to  the  intent  or  spirit  of  the  law.  as 
well  aa  according  to  the  words  or  lettw.  Dig. 
50.  16.  6.  See  Calv.  Lex. 

EX  LICENTIA  REGIS  (Law  Lat.)  By  tlie 
kins  s  license.    I  HI.  Comm.  168.  note. 

EX  LOCATO  (Lat  from  or  out  of  lease  or 
letting).  A  term  of  the  dvll  law,  applied  to 

actions  or  rights  of  action  arising  out  of  the 
contract  of  lovatum.  Inst  4.  6.  28.  Adopted 
at  an  early  period  in  the  law  of  England. 
Bracton,  fol.  102;  1  Reeve.  Hist  Bng.  Law. 
168. 

EX  MALEFICIO  (Lat.)  On  account  of 
misconduct;  by  virtue  of  or  ont  of  an  IHogal 
act  Used  in  the  civil  law  generally,  and 
■ometlnMa  in  the  common  law.  Browne.  St 
Ftands.  110.  note;  Broom,  Leg.  Max.  861. 

EX  MALEFICIO  NON  ORITUR  CON- 

tractus.  A  contract  cannot  arise  out  of  an 
act  radically  wrong  and  illegal.  Broom.  Leg. 
Ma.\.  (3d  London  Ed.)  660;  1  Term  R.  734; 
3  Term  H.  422;  1  H.  BL  324;  5  BL  4k  BL  999. 
1016. 

EX  MAU8  MOfllBUS  BONAE  LEQE8 
natae  sunt.  Good  lawB  arise  from  evil  man- 
ners.   2  Inst.  161. 

EX  MERO  MOTU  (Lat)  Mere  moUon  of 
a  party's  own  free  will.   Generally  applied 

to  action  by  a  court  of  its  own  motion.  Sua 
inotu  and  sua  sixjuflo  are  used  as  synonyms. 

EX  MORA  (Lat)  From  the  delay;  from 
the  default  • 

EX  MORE  (Lat)  According  to  custom. 

EX  MULTITUDINE  SIGNORUM.COLLIQ. 
Itur  identitas  vera.  From  the  great  number 
of  signs,  true  idenUty  is  ascertained.  Bac 
Mms.  reg.  86;  Broom.  Leg.  Max.  (8d  Loadon 
EM.)  669. 

EX  MUTUO  (Lat.  from  or  ont  of  loan).  la 
the  old  law  of  England,  a  debt  was  said  to 
arise  ex  mutuo  when  one  lent  anoUier  aay^ 
thing  which  consisted  in  number,  weight,  or 
measure.  1  Reeve.  Hist  Eng.  Law,  159; 
Bracton.  toL  99. 

EX  NECESSITATE  (Lat)  Of 
3  Rep.  Ch.  1^3. 


EXHYP0THE8I.  Upon  the  hypotheala. 


EX  INDUSTRIA  (Lat)  iBteni 

from  Axed  purpose. 


ly: 


EX  NECESSITATE  tEQIE  (Lat)  FrOB 

the  necessity  of  law. 

EX  NECESSITATE  REi  (Lat  from  the 
necessity  of  the  thing).  Many  acts  may  b<> 

done  er  ncrcftftjtnte  rei  which  would  not  be 
justitiahle  without  it;  and  sometimes  prop- 
erty is  protected  ex  neee$»itatc  rri  which, 
under  other  drcumstancea,  would  not  be  ae. 
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NIHILO  NIHIL  FIT.    From  nothing 
oomea.  13  Wend.  (N.  Y.)  178.  221; 
It  Wend.  (N.  T.)  257.  801. 

EX  NUOO  PACTO  NON  ORITUR  ACTIO. 

N'o  action  arises  on  a  contract  without  a  con- 
sideration. No7.  Max.  24;  3  Burrows.  1670; 
8  asrairood.  Bl.  Oohud.  446;  Chtt  Oomt. 
fioth  Am.  f:.].)  25:  1  Stonr.  Oont  S  586.  See 

"Nnduni  Pactum." 

EX  OFFICIO  (Lat.  by  virtue  of  his  office). 
Many  powers  are  Kranted  and  exercised  by 

public  officers  which  aro  not  expressly  dele- 
Kaled.  or  an  offlco  may  be  an  incident  to 
another,  and  filled  by  tlir  incumbent  therc- 
oL  Thus,  the  mayor  may  be  ex  offlcio  a 
member  of  the  dty  board  of  control.  A  judge, 
for  exam  pip.  may  be  ex  officio  a  conservator 
of  J  hp  peace  and  a  justice  of  the  peace. 

EX  OFFICIO  INFORMATIONS.  Proceed- 
ings filed  In  the  English  queen's  bench  di- 
vision l  y  th  ■  attorney  general,  at  the  di- 
rect and  proper  instance  of  the  crown,  in 
ewes  of  such  enormous  misdemeanors  as 
peculiarly  tend  to  disturb  or  endanger  the 
government,  or  to  molest  or  affront  the  sov- 
ereign in  discharging  the  royal  functions. 
The  Information  is  tried  by  a  Jury  of  the 
county  where  the  offense  arose,  and  for 
that  purpose,  unless  the  case  be  of  such  im- 
POTtance  as  to  be  tried  at  bar.  it  is  sent 
dofwn  b7  writ  of  nM  pHut  into  that  county, 
and  tried  either  by  a  common  or  Bpoclal 
Jury,  lilie  a  civil  action.  4  Steph.  Comm. 
(tth  Bd.)  874:  Wharton. 

EX  OFFICIO  OATH  (UiU)  An  oath  talcen 
by  offending  priesta.   AboUahed  by  18  Gar. 

II.  St.  1.  c.  12. 

EX  PACTO  ILLICITO  NON  ORITUR  AC- 
tlo.  From  an  Illicit  contract  no  action  arises. 
Broom.  Leg.  Max.  (8d  London  Bd.)  866;'  7 

Clark  &  F.  729. 

EX  PARTE  (LaL  of  the  one  part)  Many 
things  may  be  done  ex  parte,  when  the  oppo- 
site party  has  had  notice.  An  affidavit  or 
deposition  is  said  to  be  taken  ex  parte  when 
aaljr  one  of  the  paitlee  attends  to  taking  the 
Mame. 

Many  proceedings  commenced  by  an  ex 
parte  application,  as  for  writ  of  habeas  cur- 
pus,  are  so  entitled,  as  Ex  parte  Hartman.  9 
Ahh.  Pr.  (N.  8.)  184. 

EX  PARTE  IMATERNA  (LAt.)    On  the 


EX  PARTE  PATEftNA  (LttL)   On  the 

father's  side. 

EX  PARTE  TALIS  (Law  Lat.)  In  old  Eng- 
Ifrti  practice.  The  name  of  a  writ  which 
lay  for  a  bailiff  or  receiver,  who.  liaving 
auditors  assigned  to  hear  his  account,  could 
not  oMaln  of  then  reuonnhte  nllowanee.  hot 
wu  ctlM.  into  prison  hf  ttMB.  Gowtil;  Fltzh. 
Hit  Brev.  129  (F). 

EX  PAUC18  DlCTIo  INTENOERE  PLURI- 

Toa  can  imply  nunj  fhlagn  from 
Utt  1884. 


EX  POST  FACTO  (Lat  after  the  act).  An 
estate  granted  may  be  made  good  or  avoided 
by  matter  ex  post  faoUt,  when  an  election  la 
given  to  the  party  u>  accept  or  not  to  ao> 

cept.    1  Coke.  14*1. 

EX  POST  FACTO  LAW.  ▲  statute  which 
would  render  an  act  ponidmble  in  a  mann«> 

in  which  it  was  not  punishable  when  it  was 
conunittcd.  6  Cranch  (U.  S.)  laS;  1  Kent, 
Comm.  408.  A  law  made  to  punish  acts 
committed  before  the  existence  of  such  law, 
and  which  had  not  been  declared  crimes  by 
preceding  laws.  Dec.  Rights  Mass,  pt  1, 
9  24;  Dec.  Rights  Md.  art  15. 

'*One  which.  In  its  operation,  makes  that 
criminal  or  penal  wliirh  was  not  so  at  the 
time  the  action  was  performed,  or  which  in- 
creases ^he  punishment,  or.  in  ilunt,  whi^. 
In  relation  to  the  offense  or  its  consequences, 
alters  the  situation  of  the  party  to  his  dl*- 
adnuttage.**  8  WaA.  G.  C  (U.  S.)  888. 

Laws  under  the  following  circumstances 
are  to  be  considered  ex  post  facto  laws,  with- 
in Const  art  1.  §  10:  (1)  Every  law  that 
makes  an  act  done  before  the  passing  of  the 
law,  and  which  was  Innocent  when  done, 
criminal,  and  punishes  .such  ac  tion.  (2)  Ev- 
ery law  that  aggravates  a  crime,  or  makes  it 
greater  than  It  was  when  committed.  (8) 
Every  law  that  changes  the  punisbment,  and 
inflicts  a  greater  puni.sbment  tlian  llie  law 
annexed  to  the  ninu'  when  committed, 
though  it  would  be  otherwise  of  a  law  mit- 
igating the  punishment.  8  Story.  Const 
212.  (4)  Every  law  that  alters  the  legal 
rules  of  evidence,  and  receives  less  or  dif- 
ferent testimony  than  the  law  required  at 
the  time  of  the  commission  of  the  offense,  in 
order  to  convict  the  offender,  though  it  might 
bo  otherwise  of  a  law  merely  modifying  the 
remedy  or  mode  of  procedure.  3  Dall.  (U.  S.) 
:{$6:  18  Ga.  108.  (6)  A  fifth  class  has  been 
suggested  to  cover  some  exceptional  cases, 
viz.,  laws  that,  in  relation  to  the  offense  or 
its  consequences,  alter  the  situation  of  the 
party  to  his  disadvantage.  7  Am.  A  Eng. 
Enc.  IMW.  688.  As.  for  example,  where, 
after  a  crime  was  committed,  the  law  was 
so  changed  that  a  conviction  of  a  lower  de- 
gree was  no  longer  a  bar.  on  a  new  trial 
being  granted,  to  a  convi<^on  of  a  liigher 
degree.   107  U.  S.  221. 

.\  law  mitigating  the  punishment  of  previ- 
ously committisd  crimes  is  not  ex  poit  facto, 
within  the  meaning  of  the  conetltntion.  18 
Allen  (Mass.)  421.  Nor  Is  a  statute  whl<A 
regulates  only  mode  of  procedure.  110  U.  S. 
574:  1.57  U.  S.  483. 

There  is  a  distinction  between  ex  pott  facto 
laws  and  retrospective  laws.  Every  ex  poitt 
facta  law  must  necessarily  be  retrospective, 
but  every  retrospectiye  law  is  not  an  ex 
po8t  facto  law;  the  former  only  are  proliib- 

ited. 

It  is  fully  .settled  that  the  term  ex  post 
facto,  as  used  in  the  constitution,  Is  to  bo 
taken  in  a  limited  sense  as  referring  to  crim- 
inal or  penal  etatutee  alone,  and  that  the 
policy,  the  reason,  and  the  humanity  of  the 
prohibition  against  passing  ex  post  facto 
laws  do  not  extend  to  civil  cnaea»  to  cases 
that  merely  affect  the  pitrate  ptcpmtf  of 
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citizens.  Some  of  the  most  nece— iry  acts 
ot  lesiatation  un,  on  tbe  oontnuy,  founded 
upon  tlio  prlnelple  that  prlrate  rights  must 
yield  to  public  exigencies.  8  Wheat.  (U.  S.) 
89;  17  How.  (U.  S.)  463;  6  Cranch  (U.  S.) 
87;  8  Pet  (U.  S.)  88;  11  Pet  (U.  S.)  421. 
See  1  Cranch  (U.  S.)  109;  9  Cranch  (U.  S.) 
374;  1  Gall.  (U.  S.)  105;  2  Pet  (U.  8.)  380,  j 
:>23.  r.'21;  3  Storj".  {■«iut.  212;  Serg.  Const  I 
Law.  356;  2  Pick.  cMasa.)  172;  11  Pick. 
(MUB.)  28;  9  Man.  86S;  2  Root  (Conn.) 
::r.n;  5  T.  B.  Men.  (Ky.)  133;  1  J.  J.  Marsh. 
(Ivy.»  5G3;  3  N.  H.  475;  7  Johns.  (N.  Y.) 
488;  G  Bin.  (Pa.)  271;  2  Pet  (U.  S.)>  681. 
See  "Retrospective  Law." 

EX  PRAECOGITATA  MALICIA  (Law 
Lul.)  Of  malice  aforethougiu.  Reg.  Orig. 
102. 

EX  PROCBDENTIBUS  ET  CONSE- 
quentlbus  optima  fit  Interpretatio.  The  best 
interpretation  is  made  from  things  preced- 
ing and  followliif;  i.  e.,  tbe  context  1  RoUe, 

Abr.  375. 

EX  PROPRIO  MOTU  (Lat)  Of  bis  own 
aooord. 

EX  PROPRIO  VIGORE  (Lat)   By  iu  own 
force.  2  KMit.  Comm.  457. 

EX  PR0VI8I0NE  HOMINIS  (Law  Lat)  I 
By  the  provision  of  man;  by  the  limitation 
of  the  party,  as  diattngiilahod  tram  tihe  dis- 
position of  the  Inw.  11  C!oko,  SOb. 

EX  PROVISIONE  MARITI  (L«t)  From 

the  provision  of  the  husband. 

EX  QUASI  CONTRACTU  (Lat.)  From 

gvaai  contract.  Pleta.  lib.  2,  c.  80. 

EX  RELATIONE  (Lat.  at  the  information 
of;  by  the  relation).  A  bill  in  .iiuity,  for 
example,  may  in  many  cases  be  brought  for 
an  Injunction  to  restrain  a  pablte  nuisance 

cx  rcUtdoni-  (by  information  of)  the  parties 
immediately  interested  in  or  affected  by  tiie 
nuisance.  18  Ves.  217;  2  Johns.  Cb.  (N. 
Y.)  382:  fi  Johns.  Ch.  (N.  Y.)  488;  18  How. 

( i:.  S. )  518;  12  Pet.  (V.  S.)  91. 

EX  RiQORE  JURIS  (Law  Lat)  Accord- 
Ins  to  the  riiior  or  strictness  of  tatw;  in 
strictness  of  law.  Fletn,  lib.  8.  c  10,  S  8. 

EX  SCRIPTIS  OLIM  V1SI8  M.aw  Lat 
from  writings  formerly  seen).  A  term  used 
as  descriptive  of  that  kind  of  proof  of  hand- 
writing wbfTP  the  witnesH  has  seen  letters 
or  documents  professjing  to  be  tbe  handwrit- 
ing of  a  party,  and  has  afterwards  had  cor- 
respondence or  communication  with  such 
party,  so  as  to  Induce  a  reasonable  preanmp- 
tion  that  the  lett<'rs  or  documents  were  ac- 
tually bis  handwriting.  5  Adol.  ft  E.  703, 
780:  Best,  Pres.  219. 

EX  8TATUT0  {iMW  liftt)   AccordinK  to 
th«  ttsitnte.  Fists,  lib.  6.  c.  11,  t  L 

EX  STIPULATU  ACTIO  H.nt  i  In  the 
civil  law.  An  action  of  stipulation.  An  ac- 
tion gtrsn  to  recover  marriage  portiont. 
Inst  4.  6.  28. 


EX  TEMPORE  (Lst)  9nm  the  tim; 

without  premeditation. 

EX  TE8TAMENTO  (Lat)    From,  by,  or 
under  a  will.    Inst  2.  9.  7;  Code,  6.  30.  19. 

EX  TOTA  MATERIA  EMERGAT  RESO- 
lutlo.  The  construction  or  explanation  should 
arise  out  of  the  whole  aubject  matter.  Win- 
gate.  Max.  238. 

EX  TURPI  CAUSA  NON  ORITUR  ACTIO. 

No  action  arises  out  of  an  Immoral  consid- 
eration.   Selw.  N.  P.  63;  2  Pet  (U.  S.)  688. 

EX  UNA  PARTE  (Lat)   Of  ons  put  or 

side;  on  one  side. 

EX  UNO  DISCES  OMNES.    Prom  one 
tiling  yon  can  disosm  nlL 

EX  UTRISQUE  PARENTIBU8  CONJUNC- 
ti  (Lat.)  Related  on  the  side  of  both  par- 
ents; of  the  whole  blood.  Hale,  Hist  Com. 
Law,  e.  11. 

EX  VI  TERMINI  (LM.)  By  force  of  the 

term. 

EX  VISCERIBUS  (Lat  from  the  bowels). 
From  the  vital  part;  the  very  essence  of  tiie 

thing.  10  Cdke.  24b;  2  Mote.  (Mass.)  218. 
Kx  visceribvs  rerburum,  from  the  mere 
word.s.  and  nothing  else.  10  J<dUML  CN.  T.) 
484;  1  Story,  Eq.  Jur.  §  980.  | 

EX  VISITATiONE  DEI  (Lat  by  or  frost  ! 
the  visitation  of  God).    This  phrase  is  fre- 
quently fiiiployed  in  inrin isitions  by  the  cor- 
oner, where  it  signifies  tiiat  the  death  of 
the  deocassd  was  s  nstusl  om. 

EX  VI8U  SCRfPTfONtS  (Lat  from  sight 

nf  tho  writing:  from  having  FtM  ti  a  per.soii 
write).  A  term  employed  to  descrilM  one 
of  the  modes  of  proof  of  hsndwrtttng.  Best 
Pres.  218. 

EX  VOLUNTATE.  Volnntsifly. 

EXACTION.  A  willful  wrong  done  by  an 
officer,  or  by  one  who,  under  color  of  his  of- 
fice, takes  more  fee  or  pay  for  his  services  | 

than  the  law  allows.  i 
Between  "extorsion"  and  "exartion"  there  I 
is  this  difference,  that  in  the  former  case  the 
Officer  extorts  more  than  his  due.  when 
something  is  due  to  him;  in  the  latt«r,  he 
cxat-tR  what  Is  not  his  due.  when  thsfS  is 
nothing  diif  to  him.    Co.  Lltt.  r^fiS. 

EXACTOR.  In  old  BngUsh  and  civil  law. 
A  collector.  Bxaetor  rtffit,  eofleetor  for  the 

king.  A  rollector  of  taxes  or  rrvmne.  VI- 
cat;  Spolman.  The  term  "exaction"  earl) 
came  to  mean  the  wrong  done  by  an  officer, 
or  one  pretending  to  have  authority,  in  de- 
manding or  taking  any  reward  or  fee  for 
that  matter.  <  aiis< .  or  thing  whicli  the  law 
allows  not.   Tprmcs  de  la  Ley.  ' 

EXACTOR  REGIS.  The  king's  exactor, 
who  collected  the  taxes  and  other  moneTS 

diip  to  tho  treapury.  In  the  roiintles.  this 
office  was  performed  by  tbe  aberiff;  in  the 
ssaporta  sad  cities  tqr  the  puMlauMk 
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EXALTARE  (Law  Lat)    In  old  BmrUsh 

law.  To  raise  or  elevate.  Exaltarc  stag- 
miM,  to  ndae  a  pool.  Reg.  Orlg.  1S9;  FiUh. 
Nat  Br«v.  184  (O).  To  nlw  tha  waiter  In 

a  pond  by  damming,  so  as  to  overflow  an- 
other's land.  Bracton,  fol.  232;  Fleta.  lib.  4. 
c.  1. 1 19. 

EXAMEN  (Law  Lat)  A  trlaL  Examen 
oomputu  tlM  balance  of  an  aoooont  Towna. 

PI.  223. 

EXAMINATION.  Interrogation;  investiga- 
tion.  The  interrogation  of  a  person  who  is 
daaUooa  ot  performing  aome  act  or  claim- 
tag  tome  prlTllege  trader  the  law.  to  aaeer- 
tain  If  all  the  reqiiiroinents  of  law  have 
been  complied  with,  conducted  before  an  of- 
•eer  having  antbortty  fOr  that  purpoaa. 

The  interrogation  of  a  party  before  a  com- 
petent ofiieer  concerning  some  fact  involved 
in  a  Judicial  proceeding. 

In  Practice.  The  interrogation  of  a 
wttneaa  at  the  trial,  or  en^  the  taking  of  his 
deposition. 

 In  Criminal  Law.  The  investigation  by 

an  anthoriied  magiatrata  of  the  groundn  of 
accusation  against  a  person  arrest  od  for 
crime,  with  a  view  of  securing  his  appear- 
ance for  trial  before  the  projier  court,  should 
the  evidence  be  sufTicient  to  warrant  it. 

EXAMINED  COPY.  A  phrase  applied  to 
•leslgiiate  a  paper  which  is  a  copy  of  a  rec- 
ord, putilic  t)ook.  or  register,  and  whi<li 
has  been  compared  with  the  original.  1 
Oamph.  ddt. 

EXAMINERS.  Persons  appointed  by  law 
to  examine  into  any  matter  of  fact,  to  de- 
termine the  advisabiUty  ot  action  by  public 
authorities  pnnraant  to  law.  Thafl,  tii  many 
states  there  are  examiners  in  law  and  med- 
ical examiners,  to  determine  the  quail  flca- 
ttena  of  appHcaata  for  Ueenae  to  practice 
thocf  prnfpssions;  examiners  of  banks, 
charged  with  inspection  to  determine  the 
oC  ^w^f-g  tnaUtuUona^  eto. 


eXAMlNBRS  IN  CHANCERY.  Offleers 

who  examine,  upon  oath,  witnesses  produced 
on  either  side,  upon  such  interrogatories  as 
He  parties  to  any  suit  ezhtUt  for  thnt  pat- 
poae.  CowelL 

The  examiner  is  to  administer  an  oath  to 
tkit  party,  and  tht-n  rt-peat  the  interrogato- 
ries one  at  a  time,  writing  down  the  an- 
wtnr  ktaaaeif.  t  Daalell.  Gh.  Prac.  1062.  An- 
ciently, the  examiner  was  one  of  the  judges 
of  the  court;  hence  an  examination  before 
the  examinor  is  said  to  l)e  an  examtlMtlon  In 
coart.   1  Oaniell.  Ch.  Prac.  106S. 

EXANNUAL  ROLL.  A  roll  containlne:  the 
iUeviable  fines  and  desperate  debts,  which 
WM  read  yearly  to  the  sheriff,  in  the  ancient 
way  of  delivering  the  sheriff's  accounts,  to 
aee  what  might  be  gotten.  Hale,  Sheriffs,  67; 


CXCAMB.  In  Scotch  law.  To  exchange. 

KTcamhion,  exchange.  The  words  are  evi- 
dently derived  from  the  Latin  excambium. 


EXCAMBIATOR.  An  exchanger  of  laada; 
a  broker.  Obaoleto. 

EXCAMBIUM  (Lat.)  In  English  law.  Ex- 
change; a  recompense.  1  Reeve,  Hiat.  Bng. 
Law,  442. 

EXCEPTANT.  An  exceptor;  a  party  enter- 
ing  an  exception  to  any  proceadlns. 

EXCEPTIO. 

 In  Roman  Law.   An  exception.    In  a 

general  aense,  a  judicial  allegation  opposed 
by  a  defendant  to  the  platntilTa  action. 
Calv.  Lex.,  citing  llotoman. 

A  stop  or  stay  to  an  action  oppooed  by  the 
defendant,  f'owoll;  Halifax,  Anal.  bk.  3,  c.  5. 

Answeriiit;  to  the  "defense"  or  "plea"  of 
the  common  law. 

In  a  stricter  sense,  an  equitable  "exoep* 
tlon"  to  the  general  rale  of  law;  the  excln* 
.sion  of  an  action  that  lay  in  strict  law,  on 
grounds  ol"  equity.  Hciuec.  Elem.  Jur.  Civ. 
lib.  4,  tit.  13.  §  1277.  A  kind  of  Umltation 
of  an  action,  by  which  it  was  shown  that 
the  action,  though  otherwise  just,  did  not  lie 
in  the  particular  case.  Calv.  I..ex.  A  spe- 
cies of  defense  allowed  in  cases  where, 
though  the  action  as  brought  by  the  plaintiff 
was  in  itself  Jnflt,  yet  it  was  unjust  aa 
against  the  particular  party  sued.  Inst.  4. 
13.  pr. 

A  mode  of  defense  to  an  action,  consisting 
of  facts  which,  though  they  do  not  ipso  jure 
(h'stroy  llic  right  of  action,  Korved  to  protect 
the  defendant  on  equitable  grounds.  1  Mack- 
eld.  ClT.  Law,  p.  20T,  I  204;  Id.  p.  202.  (  206, 
and  note. 

 In  Modern  Civil  Law.    Any  objection 

of  a  defendant  by  which  he  alleges  a  new 
fact  in  order  to  defend  himself  against  the 
action,  as  dlRtingtiished  from  a  simple  de- 
nial.   1  .Mackcld.  Tiv.  Law.  p.  207.  §  204. 

Answering  to  the  plea  of  confession  and 
avoidance  In  the  common  law. 

 In  the  Early  Common  Law.   The  first 

pleading  in  an  action  on  the  part  of  the  de- 
fendant; an  answer.    Bracton,  fol.  399b. 

 In  the  Canon  Law.  The  second  plead- 
ing in  an  action.  Corr.  Jus.  Canon.  lib.  111. 
tit.  32. 

 In  Old  Practice.  An  exception  taken 

at  the  trial.  PleU,  Uh.  f,  e.  56, 1  2. 
 In  Old  Conveyancing.  An  exception  In 

a  deed  or  oth*'i  in.st rtiment.    9  Coke.  53. 

EXCEPTIO  DILATORIA  (LaL)  In  the 
civil  law.  A  dilatory  earaeptkm;  ealled.  also, 
'Hemporolis"  (temporary):  one  which  de- 
feated the  action  for  a  time  (quae  ad  tempus 
v<>rrt).  and  created  delay  (ct  temporik  dila- 
tionem  tribuit);  such  as  an  agreement  not 
to  BOO  within  A  certain  tlmi^  aa  ire  jmn. 
Inot  4.  IS.  10.  8«o  Dig.  44. 1.  S. 

EXCBPTIO  OOLI  MALI  (Lat)  In  the 
clTll  Unr.  An  exception  or  plea  of  fraud. 
Inat  4.  12.  1.  9;  Dig.  44.  4;  Bracton,  foL 
100b.  ^ 

EXCEPTIO  IJU8  REI  CUJU8  PETITUR 

dissolutio  nulla  est.  A  plea  of  that  matter 
the  dissolution  of  which  is  the  object  of  the 
action  is  of  no  aSoet  Jenk.  OmU.  Om.  ST. 
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EXCEPTIO  FALSI  OMNIUM  UUTIMA.  A 
telM  pirn  ii  tb0  iMUMit  Of  aU  thing*. 

EXCEPTIO  FIRMAT  REGULAM  IN  CASI- 
biM  non  axc^Cls.  The  exoeptloa  affirms  the 
rule  In  cases  not  excepted.  Bao.  Aph.  17. 

EXCEPTIO  FIRMAT  REQULAM  IN  CON- 
trarium.  The  exception  affirms  tha  mla  to 
be  the  other  way.    Ba<-.  Aph.  17. 

EXCEPTIO  IN  FACTUM  (Lat)  I&  the 
dvil  law.  An  exception  on  ttia  teet;  an  ex- 
eeption  or  plea  founded  on  the  peculiar  clr- 
camstances  of  the  case.  Inst.  4.  13.  1;  Calv. 
Lex. 

EXCEPTIO  JURI8JURANDI  (Lat)  In  the 

civil  law.  An  exception  of  oath;  an  excep- 
tion or  plea  that  the  matter  had  been  sworn 
to.  Inst.  4.  13.  4.  This  kind  of  exception 
was  allowed  where  a  debtor,  at  the  instance 
of  his  creditor  [rredUore  dcferente),  had 
.'^worn  that  nothiiiK  \v:is  due  the  latter,  and 
had  notwithslanding  been  sued  by  him.  Id. 

EXCEPTIO  METU8  (Lat)  In  the  civil 
law.  An  exception  or  plea  of  fear  or  compul- 
sion. Inst.  4.  13.  1.  9;  Bracton.  fol.  100b. 
Answering  to  thf  modern  plea  of  duress. 

EXCEPTIO  NULLA  E8T  VERSUS  Ac- 
tionem quae  exeeptlenem  peHmlt.  There  can 

be  no  pica  apainst  an  action  which  entirely 
destroys  the  plea.    .lenk.  Cent.  Cas.  106. 

EXCEPTIO  PACTI  CONVENTI  (l.at.)  In 
the  eivtl  law.   An  exception  of  compact;  an 

exception  or  plea  that  the  plaintiff  had 
agreed  not  to  sue.    Inst.  4.  1.3.  3. 

EXCEPTIO  PECUNIAE  NON  NUMERA- 
tae  (Lat.)  An  exception  or  plea  of  money 
not  paid;  a  defense  which  might  be  set  up 
by  a  party  who  was  sued  on  a  promise  to  re- 
pay mon*>v  which  he  had  never  receiTed. 
Inst.  4.  13.  2. 

EXCEPTIO  PEREMPTORIA  (LAt.) 
 In  CIvll  Law.  A  peremptory  exception; 

called  alwj  "pcrpcttin"  (perpetual):  one 
which  forever  des*ro'-eti  the  snbj^'ct  mat'er 
or  sronnd  of  the  action  (quae  sempir  rem 
Ac  qva  ttffUttr  perimit ) ;  such  as  the  excep- 
fio  doM  man.  the  ercrptio  metvn.  etc.  Inst. 
4.  IS.  9.    See  Dig.  44.  1.  :! 

In  Common  Law.  A  peremptory  plea; 
a  Idea  in  bar.  Bracton,  foia  240.  SMh. 

EXCEPTIO  PROBAT  REQULAM  DE  RE- 

bus  non  exceptis.  An  exception  proves  the  i 
rule  concerning  things  not  excepted.  11 1 
Coke.  41. 

EXCEPTIO  QUAE  FIRMAT  LEGEM,  EX- 
ponit  legem.  An  exception  which  conflrms 
the  law  exponnds  the  law.  2  Bulst.  189. 

EXCEPTIO  QUOQUE  REGULAM  DECLA- 

rat.   The  exception  also  declares  the  rule. 

Bar.  Aph.  17. 

EXCEPTIO  REI  JUDICATAE  (Lat.)  In 
the  civil  law.  An  exception  or  plea  of  mat- 
ter adjudged;  a  plea  that  the  subject  matter 
of  the  action  had  been  determined  in  a  prerl- 
one  action.  Inst  4.  IS.  B;  Dig:  44.  S. 


This  term  Is  adopted  by  Bradon,  and  Is 

constantly  used  in  modern  law  to  denote  a 
defense  founded  upon  a  previous  adjudica- 
tion of  the  same  matter.  Bracton.  fols. 
100b,  177;  2  Kent,  Comm.  120.  A  plea  of  a 
former  recovery  or  judgment. 

EXCEPTIO  REI  VENDITAE  ET  TRADI- 
tae.  An  exception  or  plea  that  the  article 
claimed  in  an  action  was  sold  or  delivered 
to  the  defendant.  1  Mackeld.  Civ.  Law.  315. 

EXCEPTIO  SEMPER  ULTIMA  PONEN- 
da  est.   An  exception  is  alwaja  to  be  pot 

last.  9  Coke.  53. 

EXCEPTIO  TEMPORIS  (Lat.)  In  the  civil 
law.  An  exception  or  pica  analogou.s  to  that 
!  of  the  statute  of  limitations  In  our  law;  viz.. 
that  the  time  prescribed  by  law  tor  bringlns 
such  actions  has  expired,  llaekeld.  CSkx. 
Law,  s  21.3.  Answering  to  the  modem  plea 
of  the  statute  of  limitations. 

EXCEPTION  (Lat,  ixvlpirr;  ex.  out  of. 
capere,  to  take). 

 In  Contracts.    A  clause  in  a  deed  by 

which  the  lessor  excepts  something  out  of 
that  which  he  granted  before  by  the  deed. 

The  exolnslon  of  something  from  the  ef- 
fect or  operation  of  the  deed  or  contract 
which  would  otherwise  lie  included. 

An  exception  differs  from  a  reservation. — 
the  former  being  always  of  part  of  the  thlnjp 
granted,  the  latter  of  a  thing  not  in  esse, 
but  newly  created  or  reserved;  the  exception 
is  of  the  whole  of  the  part  excepted;  the  rei»- 
ervation  may  be  of  a  right  or  Interest  in  the 
partienlar  part  alTeeted  by  the  reeenratlon. 

See  ^  n.  I.  lirt;  41  Me.  177;  42  Mo.  0;  V2  Minn. 
401;  142  N.  Y.  561;  131  ill.  490.  An  exoep- 
tion  differs,  also,  from  an  explanation,  which, 
by  the  use  of  a  i  iihUirf.  proviso,  etc.,  is  al- 
lowe<l  only  to  explain  doubtful  clauses  pre- 
cedent, or  to  scpaiatc  and  dlnfrihnte  gen- 
erals into  particulars.  3  Pick.  (Mass.)  272. 
It  differs  also  from  a  proviso,  in  that  an 
exception  Is  ah^olute.  while  a  provttO  Is  COn< 
ditional.   63  Barb.  (N.  Y.)  622. 

To  make  a  valid  exception,  these  thinsa 
ninst  concur:  First,  the  exception  must  be 
l)V  apt  words,  as.  "saving  and  excepting,"  etc. 
See  .SO  Vt.  212:  f,  R.  1.  41'.*;  41  Me.  177. 
Second,  it  must  be  of  part  of  the  thing  previ- 
ously described,  and  not  of  some  oth«r 
thing.  Third,  it  niiipt  he  of  part  of  the  thing 
only,  and  not  of  all.  the  greater  part,  or  the 
effect  of  the  thing  granted.  U  Md.  3S9;  tt 
Vt.  395;  10  Mo.  426.  An  exception,  there- 
fore, in  a  lease  which  extends  to  the  whole 
thing  demised  is  void.  Fourth,  it  must  be 
of  such  thing  as  is  severable  from  the  de- 
mised premisea  and  not  ai  an  inseparable 

incident.  33  Pa.  St.  251.  Fifth,  it  must  be 
of  such  a  thing  as  he  that  excepts  may  have, 
and  which  properly  belongs  to  him.  Sixth, 
it  must  be  of  a  partienlar  thing  out  of  a. 
general,  and  not  of  a  particular  thing  ont 
of  a  particular,  thing.  Seventh,  it  must  be 
particularly  described  and  set  forth.  A  lease 
of  a  tract  of  land  exoept  one  acre  would  be 
void,  because  that  acre  was  not  partlcularl.r 
described.  Woodf.  Landl.  ft  Ten.  10;  Co. 
Utt  47a:  IS  Me.  St7;  Wright  (Olito)  711; 
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3  Johns.  iN.  Y.)  375;  5  N.  Y.  33;  8  Conn. 
369;  «  Pick.  (Mass.)  499;  6  N.  H.  421;  4 
Strobli.  (8.  C.)  208;  2  Tayl.  (N.  C.)  173. 
Bzcaptions  against  common  right  and  gen- 
eral rules  are  construed  as  strictly  as  ix)s- 
stble.    1  Uart.  Conv.  68;  5  Jones  (N.  C.)  63. 

 In  Equity  Practice.  Tb0  allegation  of 

a  party.  In  writing,  tbat  some  pleading  or 
proceeding  in  a  cause  is  insufficient. 

 In  Civil  Law.  A  plea.   Merlin.  Re- 

perL 

Declinatory  exceptions  are  such  dilatory 
exceptions  as  merely  decline  the  Jurisdiction 
of  the  jiKl^e  hefore  whom  the  action  Is 
brought.    Cude  Pror.  La.  334. 

Dilatory  exceptions  are  such  as  do  not 
tend  to  defeat  the  action,  bnt  only  to  retard 
its  progress. 

Peremptory  exceptloiiK  are  those  which 
tend  to  the  dismissal  of  the  action. 

—In  Practice.  The  word  "exceptions" 
has  been  given  dWers  meanings  in  dllTerent 
Jurisdirtions.  The  most  common  Is  an  ob- 
jection formerly  taken  to  a  ruling  made  at 
the  trial. 

"Exception"  is  sometimes  used  for  "bill  of 
exceptions." 

In  T(;vas.  an  exception  iS  a  demurrer  to  a 
pleading;  the  term  as  SO  used  being  prob- 
ably a  relic  of  the  civil  law.  See  86  Tex. 

675. 

EXCEPTION  TO  BAIL.  An  obJecUon  to 
the  special  ball  put  In  by  the  defendant  to 

an  action  at  law  made  by  the  plaintiff,  on 
grounds  of  the  insufflciency  of  the  bail.  1 
TIdd.  Prac  255. 

EXCEPTI8  EXCIPIENDI8  (Lat)  WlthftU 

necessary  exceptions. 

EXCEPTOR.  In  old  English  law.  A  party 

■who  ontcred  an  exception  or  plea. 

EXCERPTA,  or  EXCERPTS.  Extracts. 

EXCESS.  In  pleading.  A  replication  to 
the  plea  tuallitrr  mnnuH  impotiuit,  that  de- 
fendant used  more  force  than  was  neces- 
sary. 

EXCESSIVUM  IN  JURE  REPROBATUR; 
excessus  in  re  quailbet  jure  reprobatur  com- 
muni.  Excess  in  law  is  reprehended;  excess 
in  anything  is  reprehended  at  common  law. 
Co.  Lltt.  44. 

EXETER  (or  EXON)  DOMESDAY.  Tin- 
name  given  to  a  record  preserved  among  the 
muniments  and  charters  belonging  to  the 
dean  and  chapter  of  E.xeter  cathedral,  which 
contains  a  description  of  the  western  parts 
of  the  HInmlnin.  roniprising  tin-  countii-.s  of 
Wilts.  Dorset.  Somerset,  Devon,  and  Corn- 
wall. The  Exeter  Domesday  was  published, 
with  several  of  her  surveys,  nearly  contem- 
porary, by  order  of  the  commissioners  of 
the  public  records,  under  the  direction  of 
Sir  Henry  ElUa.  in  a  volume  supplementary 
to  the  Great  Domesday,  folio,  London.  1816. 
Wharton. 

EXCHANGE. 

 In  Commercial  Law.  A  negotiation  by  1 

which  one  person  trantfers  to  another  funds  I 


which  he  has  in  a  certain  place,  either  at  a 
price  agreed  upon,  or  which  is  flxsd  by  oom- 
mercial  usage. 

This  transfer  is  made  by  means  of  an  in- 
strument which  represents  such  funds,  and 
is  well  known  by  the  name  of  a  "bill  of  ex- 
change." The  price  above  the  par  value  of 
the  funds  so  transferred  Is  called  the  "premi* 
um"  of  exchange,  and  If  under  that  value  the 
(lirrcrcmc  is  , ailed  the  "discount;"  either 
being  called  the  "rate"  of  exchange. 

The  rate  of  ezduinge,  the  difference  in 
value  of  the  same  amount  of  money  in  dif- 
ferent places.  Is  sometimes  known  as  "ex- 
i-liani;*'." 

 Of  Property.  An  exchange  of  chattels 

is  a  transfer  thereof  for  other  chattels.  This 
Is  commonly  called  "barter."  Exchange  of 
real  estate  is  a  mutual  grant  of  equal  interests 
in  land,  the  one  in  consideration  of  the  oth- 
er. 2  Bl.  Comm.  323;  Litt  62;  Shep.  Touch. 
28i»:  Watk.  Conv.  It  is  s^d  that  exeham^  la 

the  T'nited  States  does  not  differ  from  bar- 
gain and  sale.  2  Houv.  Inst,  note  2055. 

 At  Common  Law.  Five  circumstances 

are  necessary  to  an  exchange:  That  the  es- 
tates given  be  equal;  that  the  word  exeam- 
biiDit,  or  exchange,  be  used,  which  cannot  be 
supplied  by  any  other  word,  or  des<^ribed  by 
circumlocution;  that  there  be  an  execution 
by  entry  or  claim  in  the  life  of  the  parties; 
that.  If  It  be  of  things  which  lie  In  grant, ' 
it  be  by  deed;  that.  If  the  lands  lie  In  sev- 
eral counties,  or  if  the  thing  lie  in  grant, 
though  they  be  In  one  county,  it  be  by  deed 
indented.  In  practice  this  mode  of  convey* 
ancing  is  nearly  obsolete. 

See  Cruise.  Dig.  tit.  32;  Comyn,  Dig.;  Co. 
Litt.  51;  1  Washb.  Real  Prop.  159;  Hardin 
(Ky.)  593;  1  N.  H.  65;  3  Har.  ft  J.  (Md.) 
361:  3  Wils.  489;  Watk.  Conv.  bk.  2.  c.  6;  8 
Wood,  Conv.  243. 

EXCHANGE,  BILL  OF.  See  "Bill  of  Ex- 
change." 

EXCHEQUER  (Law  Lat.  scaccarium  ;  Nor- 
man Fr.  cachi  qui'-r ) .  in  English  law.  A  de- 
partment Of  the  government  which  has  the 
management  of  the  collection  of  the  king's 

revenue. 

The  name  is  Sald  tO  1"'  <!*  rivid  from  the 
chequered  cloth  which  covered  the  table  on 
which  some  of  the  king's  accounts  were 
made  up.  and  the  amounts  indicated  by 

«-ounterH. 

It  coiit^j.vts  of  two  "di  vi.slons.  one  for  the 
receipt  of  revenue,  the  other  for  adminis- 
tering Justice.  4  Inst.  103-116;  8  Bl.  Comm. 
44.  Ar,.  See  "Court  of  Exchequer;"  *'CJourt  of 

Exchequer  Chamber." 

EXCHEQUER  BILLS.  Bills  of  credit  Is- 
sued by  authority  of  parliament. 

They  constitute  the  nuMlium  of  transac- 
tion of  business  between  the  bank  of  Eng- 
land and  the  government.  The  exchequer 
bills  contain  a  fniarantee  from  government 
which  serures  the  holders  against  loss  by 
fluctuation.  Wharton. 

EXCHEQUER,  COURT  OF.  See  "Court  of 
Exchequer." 

EXCISE.  An  inland  ImpoBltloii.  paid  iomo> 
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llmM  vfoii  «lM  ooaramptloa  of  the  com- 
modity. Rometlmes  on  thp  manufarturer, 
sometimes  upon  the  retail  t>ale.  1  Bl.  Comm. 
118;  81017,  COML  |  960;  7  W«1L  (U.  a) 


'  IXCLU8A,  or  EXCLU8AQIUM.  In  old 
Bngllsh  law.  A  sluice  to  carry  off  water; 
the  payment  to  the  lord  for  the  benefit  Of 
each  a  aluioe.  Cowell ;  Reg.  Orig.  96. 

A  place  1a  a  etream  made  narrow  for  the 
pQipoM  of  fltfilng.  Spelman. 

EXOLU8IVB  (Lat  m.  out,  oMtr^  to 

shut).  Shutting  out;  debarring  from  par* 
ticipation.    Shut  out;  uot  included. 

An  exclusive  right  or  privilege,  as  a  copy- 
right  or  jMitent,  is  one  wbich  may  be  ezer- 
elMd  and  enjoyed  only  by  the  person  author- 
ized, wlillo  all  others  are  forbidden  to  in- 
terfere. 

A  special  graat  of  power  Is  not  ezelnalTe 

merely  because  no  nnp  pIsp  happpns  to  pos- 
sess it.  so  long  as  ihcve  is  iidthing  to  pre- 
vent It^  granting  to  another.  "An  act  does 
not  grant  an  exclusive  privilege  or  francbiee 
nnlen  It  rirata  out  or  eondndea  otliers  from 
enjoying  a  similar  privilege  or  fraachlae.** 
98  N.  Y.  139. 

EXCOMMENQEMENT  (LaL)  Bxcommn- 

nication.  Brltt.  c.  49. 

EXCOM  M  U  N IC  ATION.  In .  occloaiairtlcal  > 
law.  An  ecelMastleal  sentence  pronounced  ! 

by  a  spiritual  judge  against  a  Cbristian 
man,  by  which  he  is  excluded  from  the  body 
of  the  church,  and  disabled  to  bring  anj 
action  or  sue  any  person  in  the  common-law 
courts.    Bac.  Abr.;  Co.  Litt.  U^.  134. 

In  early  times  it  was  the  most  frequent 
and  most  severe  method  of  executing  eccle- 1 
dastical  eensnre,  although  proper  to  be  used, 
said  Justinian  (Nov.  123"),  only  upon  grave' 
occasions.    The  effect  of  it  was  to  remove 
the  excommunicated  person  not  only  from  | 
the  sacred  rites,  but  from  the  society  of  j 
men.    In  a  certain  sense  It  Interdicted  the  | 
use  of  fire  and  water,  like  the  punishment 
spoken  of  by  Caesar  (lib.  6,  de  Belli  Oall.) 
as  Inflieted  by  the  Dnilda    Innocent  IV. 
called  It  the  nerve  of  e<-elesiastical  discipline. 
On  repentance,  the  excommunicated  person 
was  absolved  and  receive<i  again  to  com- 
munion.  These  are  said  to  be  the  powers 
of    binding  and  loosing.— tbe  keys  of  the 
kingdom  of  heaven.    This  kind  of  punish 
meut  seems  to  have  been  adopted  from  the 
Roman  usage  of  interdicting  the  use  of  Are 
and  water.    Fr.  Duaren  de  Bacrls  Eccles. 
Ministeriis,  lib.  1.  c.  3.    See  Ridley,  Civ.  & 
Ecc  Law.  S46,  246.  249. 

EXCOMMUNICATO  CAPIENDO  (Lat.  for 

taking  an  pxcommunicated  person).  In  ec- 
clesiastical law.  A  writ  Issuing  out  of  chan- 
cery, founded  on  a  blshop*!  cotlflcate  that 
the  defendant  had  been  excommunicated,  re 
tumable  to  the  king's  bench.  4  lU.  Comm. 
415;  Bac.  Abr.  "Excommunication"  (E).  See 
St.  3  Bdw.  I.  c  16;  9  Edw.  II.  c.  12;  2  A  3 
Bdw.  VI.  e.  18;  5  *  6  Bdw.  VI.  e.  4;  6  Blis. 
e.  88;  1  Hen.  V.  c.  6;  Oro.  Blli.  224. 880;  Gro. 


Car.  421;  Cia  Ja«.  187;  1  Vent  146;  1  OA. 
298-2»i. 

EXCOMMUNICATO  INTERDICTUR  OM- 
nis  aotua  ieflitimus,  its  quod  agere  non  po- 
test, noo  allquem  convenire.iicet  ipse  sb  aliis 
possit  eonveniri.  Every  legal  act  is  forbid- 
den an  excommunicated  person,  so  tliat  he 
cannot  act,  nor  sue  any  person,  bat  ho  mM^ 
be  sued  by  others.   Co.  Lltt.  133. 

EXCUL.PATION,  LETTERS  OF.  In  Scotch 
law.  A  wmat  gnntod  at  the  suit  of  a 
prlaoner  for  dting  witnesaes  la  hla  own 

defense. 

EXCUSABLE  HOMICIDE.  Homiddo OOOk- 
mltted  under  circumstances  which  oonati- 
tute,  not  a  ivatllleation,  bat  mordj  an  «k- 

cuse. 
It  is  of  two  Borts: 

(1)  Per  infortunium,  or  by  misadventure, 
where  a  person  unfortunately  kills  another 
In  doing  a  lawful  act.  without  any  intent  tiO 
hurt,  and  without  criminal  negligence. 

(2)  8e  defendo,  w  In  self-defense,  upon  a 
sudden  affray,  where  a  person,  after  becom- 
ing engaged  in  a  sudden  affray,  kills  his  an- 
tagonist to  save  himself  from  reasonably 
apparent  danger  of  death  or  great  bodiljr 
harm.  4  Bl.  Comm.  182. 

The  latter  sort  was  distinguished  from 
justifiable  homicide  in  self-defense  by  tiM 
fact  that  the  perpeteator  was  deemed  In 
some  fault  in  being  engaged  in  an  affray. 
This  distinction  is  now  generally  abolished. 

lOxcusabie  homicide  was  anciently  pun- 
ished by  forfeiture  of  goods  (4  BL  Comm. 
182),  bat  is  not  now  panlshsd.  8aa  **Jastl- 
flable  Homicide." 

EXCUSAT  AUT  EXTENUAT  DELICTUM 
In  capitalibuSf  quod  non  operatur  idem  in 
oIvIIIImis.    That  ezeases  or  oztenaates  a 

wrong  in  capital  causes  which  docs  not 
have  effect  in  civil  suits.  Bac.  Max.  rcg.  7; 
Broom,  Leg.  Max.  (8d  London  Bd.)  88L 

EXCU8ATI0  (Lat.)  IndTillaw.  ISxcnse; 

a  cause  for  exemption  from  a  duty,  such  as 
absence,  insufficient  age,  etc.  Vicat.  and  ref- 
erences there  given. 

EXCU8ATOR  (Lat) 

 In  English  Law.   An  excuser. 

 In  Old  German  Law.  A  defendant;  he 

who  utterly  denies  the  platnttirs  claim.  Da 

Cange. 

EXCU8ATOR  QUIS  QUOD  CLAMEUM 
non  opposuerit,  ut  si  toto  tempore  litigii  fult 
ultra  mare  quacunque  occasione.  Ho  is  ex* 
cused  who  does  not  bring  his  claim,  if,  dor* 
Ing  the  whole  period  In  which  it  ooidkt  to 
have  lircn  lirought.  he  has  been  bSTOnd  Ssa 
for  any  reason.    Co.  Lltt.  260. 

EXCUSE.  In  a  broad  sense,  a  reason  al- 
leged for  the  doing  or  not  doing  a  thing. 

In  a  stricter  sense.  It  docs  not  Include  jus- 
tiliiallon,  but  implies  that,  tliough  the  act 
complained  of  was  improperly  done,  facts  by 
way  of  mitigation  relieve  the  doer  from  legal 
IlaMlity.  In  this  senses  an  excuse  Is  facts 
mltigatlag  the  act,  or  depilTlns  it  of  local 
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culpability.  Compare,  for  example,  "Excusa- 
ble Homicide"  and  "Justiflable  Homicide." 

CXCU88.  To  MiM  Mid  detain  fegr  law. 

EXCU8SI0  (T^t.)  In  civil  law.  Exhaust- 
ion the  principal  debtor  before  proceeding 
apillill  tbn  mrety.  Discussion  Is  used  In 
the  SUM  aaiiae  in  Sootoli  law.  Vieat.  **Bx- 
cnsionis  Beneflclum." 

EXECUTE.  To  complete;  to  make;  to 
perform;  to  do;  t<»  follow  out. 

The  term  is  frequently  used  In  law;  as,  to 
•Keeoto  a  deed,  which  meaaa  to  make  a  deed, 

including,  especially,  slpnlriK.  sealinp.  and 
delivery.  To  execute  a  contract  is  to  per- 
form the  contract.  To  execute  a  use  is  to 
merge  or  unite  the  equitable  estate  of  the 
eettui  Que  «m  In  the  legal  estate,  under  the 
statute  of  uses.  To  execute  a  writ  If.  to  do 
the  act  commanded  in  the  writ.  To  execute 
a  criminal  la  to  put  him  to  death  aooordtng 
to  law.  la  pnrmanee  of  hie  Mntenee. 

EXECUTED.  Done;  completed;  effectuat- 
ed; performed;  fully  disclosed;  vested;  giv- 
ing present  right  of  cnJoymenL  The  teirm  it 
need  of  a  variety  of  subjects. 

EXECUTED  CONSIDERATION.  See"Gon- 

sideration." 

EXECUTED  CONTRACT.  Sep  '  Contract." 

EXECUTED  ESTATE.  An  esUte  whereby 
a  preeent  Intenat  paaaea  to  and  resides  in 

the  tenant,  not  dependent  upon  any  subse- 
quent circumstances  or  contingency.  They 
are  more  commonly  called  "estates  in  pos- 
eMHlon."  2  Sharewood,  BL  Comm.  162. 

An  eoCate  where  tihere  la  reeted  In  the; 
crantee  a  presrnt  and  immodlate  right  of 
present  or  future  enjoyment    An  estate 
vMcli  eonfera  a  preeent  rli^t  of  preeent  en- 
joyment. ' 

When  the  right  of  ciiJoyniGnt  in  possession 
ia  to  arise  at  ii  future  period,  only  the  es 
tate  is  execttted;  that  is,  it  is  merely  vested 
ia  point  of  intereet  Where  the  right  of  im- 
mediate enjiqrment  is  annexed  to  the  estate, 
then,  only.  Is  the  estate  vested  in  possession. 
1  PreeL  Est.  62;  Feame,  06nt.  Rem.  392. 

"Executed"  is  synonymous  with  "rested." 
1  Washb.  Real  Prop.  11. 

EXECUTED  FINE.  The  fine  mr  rognizancr 
de  droit,  come  ceo  que  il  ad  de  son  done; 
or  a  fine  upon  acknowledgment  of  the  right 
of  tlM  oofniisee.  as  that  wbidi  he  has  of 
the  gift  of  the  cocnlsor.  AboUdhed  by  8  A  4 

Wm.  IV.  r.  74. 

EXECUTED  REMAINDER.  One  giving  a 
present  interest  thongh  the  enjoyment  may 
be  future.    Foarne.  Cont.  Rem.  SI;  S  Bl. 

Comm.  168.   Sec  "Remainder." 

EXECUTED  TRUST.  A  trust  of  which  the 
scheme  has  in  the  outset  been  completely 
declared.  Adams,  Eq.  151.  One  in  which 
the  devise  or  trust  is  directly  and  wholly  de- 
clared by  the  testator  or  settler,  so  as  to  at-  j 
taeh  on  the  lands  immediately  under  the 
deed  or  will  Itseit  1  Oreenl.  Gmlse,  Dig. 
MB;  1  JiML*W.  m. 


EXECUTED  USE.  A  use  with  which  the 
possession  and  legal  title  have  been  united 
by  statute.  1  Steph.  Comm.  339;  2  Share- 
wood.  Bl.  Comm.  335,  note;  7  Term  R.  S4t; 

12  Ves.  89;  4  Mo<l.  3S0;  Comb.  312. 

EXECUTED  WRIT.  A  writ  the  command 
in  wbldi  has  beoi  obeyed  by  the  petson  to  • 
whom  It  was  directed. 

EXECUTIO  (Lat.)  The  doing  or  follow- 
ing up  of  a  thing;  the  doing  a  thing  com- 
pletely or  thoroughly;  management  or  ad- 
ministration. 

In  Old  Practice.  Execution;  the  dual 
process  in  an  action. 

EXECUTIO  BONORUM  (Lat.)  In  old  Eng- 
lish Ikw.  Management  or  administration  of 
goods.  Ad  eccleHttm  et  od  amicoB  pertineiHt 
i-r'-cuHo  hoi'.itruin.  the  execution  of  the 
goods  shall  belong  to  the  church  and  to  the 
friends  of  the  deceased.  Braeton,  fol.  Mb. 

EXECUTIO  EST  EXECUTIO  JURIS  SE- 

cundum  judicium.  An  execution  Is  the  ex- 
ecution of  the  law  according  to  the  judg- 
ment. ^  Inst  21t. 

EXECUTIO  EST  FINIS  ET  FRUCTUtt 

legis.    .\n  execution  is  the  end  and  the  fTUlt 

of  the  law.    Co.  Litt.  289. 

EXECUTIO  JURIS  NON  HABET  INJURI- 
am.    The  execution  Of  laW  dOOS  ttO  inJWT. 

2  Rolle.  Al)r 

EXECUTION.  The  accomplishment  of  a 
thing;  the  completion  of  an  act  or  Instro* 

ment;  the  fulfillment  of  an  undertaking. 
Thus,  a  eontra<  t  is  executed  when  tin?  act  tO 
bo  done  Is  performed;   a  deed  is  executed 

when  It  is  signed,  sealed,  and  delivered. 
 in  Criminal  Law.  Putting  a  conTlct  to 

death,  agreeably  to  law,  in  pursuance  of  his 
senteiuo.  This  is  to  be  performed  by  the 
sheriff  or  his  deputy.  See  4  Sharswood,  Bl. 
Comm.  403. 

 In  Practice.    Putting  the  sentence  of 

th.-  hiw  ill  force.  ?.  HI.  Comm.  112.  The  act 
Of  carrying  into  effect  the  final  judgment  or 
decree  of  a  court 

The  writ  which  directs  and  authorizes  the 
offlcer  to  carry  into  effect  such  judgment. 

Final  exeeutiffli  is  one  which  aiitliori/.es 
the  money  due  on  a  judgment  to  be  made  out 
of  the  property  of  the  defendant. 

ICxenition  quousqtic  is  such  as  tends  to  an 
end.  but  Is  not  absolutely  final;  as,  for  ex- 
ample, a  capiat  ad  tatu^ielmdium,  tqr  virtue 

of  which  the  body  of  the  defendant  Is  taken, 
♦o  the  intent  that  the  plaintiff  shall  l)(<  satis- 
fied his  debt,  etc.,  the  imprisonment  not  be- 
ing i^solute,  but  until  he  shall  satisfy  the 
same.  6  Coke,  87.  See  Tadas." 

EXECUTION  PAREE.  In  French  law.  A 
right  founded  on  an  act  passed  before  a 
notary,  by  which  the  creditor  may  immedi- 
ately, without  dtatton  or  summons,  eetse 
and  cause  to  be  sold  the  property  of  his 
debtor,  out  of  the  proceeds  of  which  to  re- 
ceive liis  payment.  It  imports  a  dMlfesslon 
of  judgment,  and  is  not  unlike  a  warrant  of 
attorney.  Code  Proc  La.  art  732;  6  TonlHer, 
note  208;  7  ToulUer.  Dr.  Oir.  99. 
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EXECUTIONER.  The  naiM  glw  to  blni 

who  puts  criminalH  to  death,  Moordlnff  to 
their  sentence;  a  hangman. 

In  the  United  Btntes,  executions  are  so 
rare  that  there  are  no  executioners  by  pro- 
fession. It  Is  the  duty  of  the  aherifl  or 
marBhal  to  perform  this  offlOC^  Of  tO  procure 
a  deputy  to  do  it  for  him. 

EXECUTIVE.  Tliat  power  in  the  govern- 
ment vhldi  eaneee  the  laws  to  he  exeented 

mnd  obeyed. 
The  officer  in  whom  the  executive  power  is 
vested. 

The  constitution  of  the  United  States  di- 
rects that  "the  executive  power  shall  he 
vested  in  a  in  t  sidont  of  the  United  States  of 
America."  Article  Z,  i  1.  See  Story,  Const, 
bk.  S.  c  S«. 

EXECUTOR.  One  to  whom  another  man 

commits  by  his  last  will  the  execution  of 
tliat  will  and  testament.  2  Bl.  Comm.  5U3. 
A  person  to  whom  a  testator  by  his  will 

commits  the  ex»'fMitioi!.  or  putting  in  force, 
of  that  instrumLUi  ami  its  codicils.  Fonbl. 
Rifihts  &  Wrongs,  1^07. 

Lord  Hardwicke,  in  3  Atk.  301.  says:  "The 
proper  term  In  the  ciTil  law.  as  to  goods,  is 
hccrt's  tcstamcntnrhtH :  and  'executor'  is  a  I 
iMLrbarous  term,  unknown  to  that  law."  And 
again:  "What  we  .ai!  <'xecutor  and  residu- 
ary legatee'  is.  in  the  civil  law.  'universal 
heir.' "   Id.  800. 

The  word  "exeoutor,"  taken  in  its  broad- 
est sense,  has  three  acceptations:  (1)  Ex- 
settlor  a  lepe  eonatUuUu.  he  Is  the  ordinary 
of  the  diocese.  (2)  Enrutor  ah  tpiscopo 
conMlilutus,  or  executor  daliius.  and  that  is 
he  who  is  called  an  administrator  to  an  in- 
testate. (3)  Kxecutor  a  testator  coMtitutM, 
or  executor  testamentarins,  and  that  is  he 
who  is  usually  meant  when  the  term  "execu- 
tor" is  used.   1  Wms.  Ex'rs.  185. 

 General  Executor.  One  who  is  ap- 
pointed to  administer  the  whole  estate,  with- 
out any  limit  of  time  or  place  or  of  the  sub- 
ject matter. 

 Special  Executor.  One  who  is  ap- 
pointed or  constituted  to  administer  either 
a  part  of  the  estate,  or  the  whole  for  a  lim- 
ited time,  or  only  in  a  particular  place. 

 Instituted  Executor.   One  who  Is  ap- 

jKiii'ti'ii  liv  the  tf'stHtor  without  any  (oiidi- 
tion,  and  who  has  the  first  right  of  acting 
when  there  are  substituted  executors. 

 Substituted  Executor.  A  person  ap- 
pointed executor  it  auulJier  pi  rsoii  wdn  has 
been  appointed  retuses  to  act 

An  example  will  .show  the  dillereucc  be- 
tween an  instituted  and  a  substituted  ex- 
ecutor. Siippope  a  man  makes  his  son  his 
executor,  but,  if  be  will  not  act,  he  appoints 
his  brother,  and,  if  neither  will  act,  his 
eousln.  Here  the  son  is  the  instituted  exec- 
utor in  the  first  degree,  the  brother  is  said 
to  be  8ul)stituted  in  the  second  degree,  the 
cousin  in  the  third  degree,  and  so  on.  See 
Swlnh.  Wills,  pt.  4.  8  19.  pi.  1. 

 Rightful  Executor.  One  lawfully  ap- 
pointed by  the  testator,  by  his  wllL  Deriv- 
ing his  authority  from  the  will,  he  may  do 
most  acts  before  he  obtains  letters  testsr 


mentary!  hot  he  must  ho  poasssssd  of  tlMB 

before  he  can  declare  In  an  action  brought 

by  him  as  such.  1  P.  Wms.  768:  Wms. 
Ex'rs,  173. 

 Executor  de  Son  Tort.  One  who.  with- 
out lawful  authority,  undertakes  to  act  as 
executor  of  a  person  dec  ra.^iMl. 

Executor  to  the  Tenor.  A  person  who 
is  not  directly  appointed  by  the  will  an  ex- 
eeutor,  but  who  i*  charged  with  the  duties 
which  appertain  to  one;  as,  "I  appoint  A. 
B.  to  discharge  all  lawful  demands  against 
my  will."  8  Philllm.  See.  Law.  116;  1  Bcc 
374;  Swlnh.  Will«,  247;  Weatw.  Bx'rs,  pt.  4, 
9  4.  p.  380. 

EXECUTOR  LUCRATUS  (Lat.)  An  ex«0- 
utor  who  has  assets  of  his  testator,  who  In 
his  lifetime  made  himself  UaUe  hj  a  wronc- 

f^l  Interference  with  the  property  of  an- 
other    6  Jur.  (N.  S.)  543. 

EXECUTORY.  BxecuUve;  pertalnins  to 
the  execution  of  official  duty.  Oenl  Diet. 

To  be  exenited  in  the  future;  of  moh.  A 
nature  as  to  take  effect  on  a  future  eontlB- 
gency. 

SXICUTORY  CONSIDERATION.  8«« 

"Conalderattoii." 

EXECUTORY  CONTRACT.    8m  "Oom- 

tract." 

EXECUTORY  DEVI8E.  A  Umitatton  by 
win  of  a  future  estate  In  lands  or  diattela. 

38  Pa.  St.  294. 

A  devise  of  an  estate  to  take  effect  upon 
some  (ontingency  snheegpient  to  the  tes- 
tator's death. 

As  to  chattels.  It  is  more  properly  called 
an  "exeeutory  bequest." 

It  differs  from  a  remainder,  in  that  it 
needs  no  partleolar  estate  to  soppoit  It. 
See  6  Wan.  (U.  8.)  476. 

EXECUTORY  ESTATES.  Interests  which 
depend  tnir  tbitltr  enjoyment  upon  some  sah- 
sequent  event  or  contingency.   Such  estate 

may  be  an  exeeutory  devise,  or  an  execu- 
tory remainder,  which  is  the  same  as  a  con- 
tingent remainder,  beoanas  no  prsssnt  t»> 

EXECUTORY  FINES.  These  are  the  fines 
sii}-  totjinzavif  fie  droit  iaiilum;  sur  concet- 
sit:  and  sur  done,  grant  et  render.  Abol- 
ished by  3  A  4  Wm.  IV.  c.  74. 

EXECUTORY  INTERESTS.  Include  all 
future  estates  and  interests  in  land  or  per- 
sonalty, other  than  reversions  and  remain- 
ders. RapaUe  A  L. 

EXECUTORY  LIMITATION.  Any  limita- 
tion of  a  future  estate,  whether  it  be  made 
by  deed,  or  hy  way  of  exeentny  defvtoe 

EXECUTORY  PROCESS  (Lat  ria  cxecu r^*- 
riii).  In  Louisiana.  \  process  which  can  be 
re.sorted  to  in  two  eases,  namely :  (1)  When 
the  right  of  the  creditor  arises  from  an  act 
importing  oonieaaloii  of  judgment,  and 
contains  a  prlTi!ne«  or  mortsaca  la  bis  fa> 
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Tor.  (2)  When  the  creditor  demands  the 
execution  of  a  judgment  which  has  been  ren- 
dered by  a  tribunal  diflerent  Xrom  that  with- 
la  whoM  Jniladictloii  the  exeoutloa  la 
Mi«ht.  Code  Prae.  art  7tt. 

EXECUTORY  TRU8T8.  A  trust  is  called 
"flOKeeotory"  when  some  further  act  la  requi> 
ilia  to  be  done  by  the  author  of  tha  trust  or 
hia  traatoaa  to  giTa  It  its  full  aOtet  See 

TniRt 

EXECUTORY  USES.  Springing uaes  which 
confer  a  legal  title  answering  to  an  azeeu- 
tory  deviae.  Saa  "Uae." 

EXECUTRE8S.  A  female  azacntof.  Haidr. 

165,  473.    See  "Executrix."  * 

EXECUTRIX.  A  woman  who  has  been  ap- 
pointed hy  will  to  execute  audi  will  or  taa> 
tamant   Saa  "Bxecntor." 

EXECUTRY.  In  Scotch  law  Tho  mov- 
able estate  of  a  person  dying,  which  goe.s  to 
his  nearest  of  kin.  So  called,  M  falling  iin- 
4er  tba  diatributlon  of  an  exaeutor.  Bell, 
Diet 

EXEOENCE,  or  EXIGENCY.  PTOlwbly  a 

eorrnptlon  of  cxiprut/i.  Demand;  nrp<l; 
want.  Thus,  exigency  of  a  writ  the  com- 
mand of  the  writ;  exigattcy  of  a  bond,  that 
whidi  tba  bond  roQulrea. 

EXEINPLARV  DAMAQB8.  Saa  *'Dani- 
agea." 

EXEMPtl  GRATIA.  For  example.  Abbre- 
Tlatad  "ftv.  ffr^"  or  **«.  g.** 

EXEMPLIFICATION.  A  perfect  copy  of  a 

record  or  office  book  lawfully  kept,  so  far 
as  relates  to  the  matter  in  question.  3 
Bouv.  Inst  note  :n07.  See.  k'H'IhUv,  1 
St&rkic,  £v.  151;  1  Phil.  Bt.  307;  7  Cranch 
<U.  S.)  481:  9  Cranch  (U.  S.)  122;  8  Wheat. 
•  U.  S.)  234;  10  Wheat.  (U.  S.)  469;  2 
Yeatea  (Pa.)  532;  1  Mayw.  (N.  C.)  359:  1 
JohttA  Gaa.  CN.  T.)  Itt. 

A  certified  copy  of  a  raoord.or  raoorded 
iBStrument. 

EXEMPLUM  (Lat.)  In  civil  law.  Acopy; 
a  vrlttan  authorized  copy.  Used  also  In  the 
au>dem  sense  of  "example:"  Ad  errmplum 
constituti  singularea  non  trahi,  exceptional 
things  must  not  be  taken  for  axamplea.  CalT. 
Lex.:  Vicat;  Co.  Utt.  24a. 

EXEMPTION.  Immunity:  freedom  from 
any  charge,  duty,  burden,  or  liability.  Gen- 
erally used  for  exemption  from  process, 
which  la  a  right  given  by  law  to  a  debtor 
to  retain  certain  property  free  from  execn- 
tfcm.  attachment,  or  other  proces?. 

The  property  exempt  from  execution. 

EXEMPTS.  Persons  who  are  not  bound 
by  law,  but  excused  from  fba  ptrformanee 
of  dtttlaa  Imposed  upon  othars. 

EXENNIUM.  or  EXHENIUM.    A  gift;  a 

N%'w  Year's  gift.  Cowell. 

EXEQUATUR  (Lat.) 

——In  PrMieb  Law.  A  Latin  word  wtaleh 


wa.«.  in  the  anelent  practice,  placed  at  the 
bottom  of  a  juflgnient  emanating  from  an- 
other tribunal,  and  was  a  permission  and 
authority  to  the  officer  to  execute  It  within 
the  jurisdietlon  of  the  JudgO  WbO  put  It  bO* 
low  the  judgment. 

Wa  have  something  of  the  same  kind  In 
our  practice.  When  a  warrant  for  the  ar- 
rest of  a  criminal  is  Issued  by  a  Justice  of 
the  peace  of  one  county,  and  he  flies  into  an- 
other, a  Justice  of  the  latter  county  may 
indorse  the  warrant  and  than  tfaa  mlni^ 
terial  ofBcer  may  evr.<  nte  it  in  such  OOOnty. 
This  is  called  "bat  king"  a  warrant. 

 In  International  Law.    A  declaration 

made  by  the  executive  of  a  gOT«rnment  near 
to  which  a  consul  has  been  nominated  and 
appointed,  after  such  nomination  and  ap- 
pointment has  been  notified,  addressed  to 
the  people,  in  which  la  recited  the  appoint- 
ment of  the  foreign  state,  and  that  the  ex- 
ecutive, having  api>roved  of  the  consul  as 
such,  commands  all  the  citizens  to  receive, 
countenance,  and,  as  there  may  be  occasion* 
favorably  assist  fh%  consul  In  the  ex^relae 
of  his  place,  giving  and  allowing  him  all  the 
privileges,  immunities,  and  advantages  there- 
to belonging.  3  Chit  Com.  Law,  56;  S  Maula 
A  S.  290;  6  Pardassus,  note  1446. 

EXERCITALISdiat)  Asoldtor;  avaasal. 

Spt'Iman. 

EXERCITOR  MARIS  (Lat)  In  civil  law. 
One  who  fits  out  and  equips  a  ▼esael,  wheth- . 

er  he  be  the  absolute  or  qualified  owner,  or 
even  a  mere  agent  Emerig.  Mar.  L.oans,  c. 
1,  (  1.  We  eall  him  exereltor  to  whom  all 

the  returns  come  Pig.  14.  1.  1.  15;  Id.  14. 
1.  7:  3  Kent.  Comm.  If.l;  Molloy  de  .Tur. 
Mar.  243. 

The  managing  owner,  or  ship's  husband. 
These  are  the  terms  In  use  In  Bngltdi  and 

American  laws,  (o  denote  the  same  as  exrr- 
riior  maria.  See  "Ifanaging  Owner  of  Ship:" 
Ship's  Huaband." 

EXERCITOR  NAVI8.  Thatamporarx own- 
er or  eharterw  of  a  dilp. 

eXERCITORIA  ACTIO.  See  ^'AcUo." 

EXERCITORIAt  POWER.  Tho  tmat  giv- 
en to  a  diip  master. 

EXERCITUAL.  .\  heriot  paid  only  In  arma, 
horses,  or  military  accoutrements. 

EXERCITUS. 

 In  Old  European  Law.    An  army;  an 

armed  force;  a  collection  of  thirty-five  men 
and  upwards.    Laws  Inae.  apud  Spelman. 

A  pathoring  of  forty-two  armed  men. 
Laws  l'.oior.  tit  3.  c.  S. 

A  meeting  of  four  men.  Laws  Longobard. 
lib.  1.  tit  17,  e.  1.  Spalman. 

 In  Roman  taw.  See  Orotiua  de  Jura 

Belli.  lib.  2  e.  16.  5  3. 

EXFE8TUCARE  (Lat)  To  abdicate;  to 
resign  by  passing  over  a  Staff.  Du  CuigO. 
To  deprive  oneself  of  the  possession  of 
lands,  honors,  or  dignities,  which  was  for- 
merly aooompUshed  by  the  dellTwy  of  a 
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EXFKEDIAKE 


EXONERATION 


itaft  or  rod.  Said  to  be  the  origin  of  the 
ooatom  of  "surrender"  as  practised  in  En;?- 
laad  formerly  in  courts  baron.  Speliuan. 
8«e^  aiao,  Vlcttt;  Calr.  Ubol 

EXPRBDIARB.  boMflnglish.  To  break 
the  p«Me:  to  conmlt  open  vlolonce.  Gow- 
ell. 

EXHAEREDATIO  (Lat.)  A  disinheriting; 
the  act  by  which  a  forced  heir  is  deprived 
Of  bis  lei^timate  or  lecal  portion;  a  disher- 
ison.   Oeenrrtng  In  the  pbnM,  In  Latin 

pleadings,  ad  cTfiaeredationem,  to  tlw  diaher- 

Ison,  in  (BSC  of  abatement. 

EXHAERE8  (lAt.)  In  civil  law.  Jne  dia- 
Inhofflted.  Vloat;  Dn  Gango. 

EXHEREDATE.  In  Scotch  law.  To  dls- 
inb«rit:    to   exolvdo  from  laliarltlns.  i 

Karnes.  Eq.  247. 

EXHIBERE  (Lat)  To  proaent a tbing  cor- 
poreally, so  that  it  may  ba  liandlod.  Vloat. 

To  aprx  nr  i)*<rsnna1Iy  to  oondnot  tllO  d/BtWM 

of  an  cii  tioii  at  law. 

EXHIBIT.  As  a  verb,  to  produce  a  thing  i 
pabllcly,  ao  tiiat  It  may  be  taken  poaaeaaion 

Of  and  seized.    Dig.  10.  4.  2. 

To  file  of  record.  Thus,  It  is  the  prac- 1 
tlea  In  Btngland  In  personal  actions,  when  an  : 
officer  or  priaoner  of  the  Icing's  bench  is  de- 1 
fendant,  to  proceed  against  such  defendant  | 
ill  tin  l  ourt  in  which  he  is  an  ofTlcer,  by  ox 
hlbiting.  that  is.  fiiing,  a  bill  against  him. 
Staph.  PI.  SS,  note  (I):  2  Sellon.  Prac.  74. 

To  administer;  to  cause  a  thing  to  be  tak- 
en by  a  patient.     Chit.  Med.  Jur.  9. 

As  a  noun,  a  supplemental  paper  referred 
to  in  the  principal  Instrument,  Identified  In 
some  particular  manner,  as  by  a  capital  let- 
ter, and  generally  attached  to  the  principal 
instrumenU  1  Strange,  674;  2  P.  Wms.  410; 
Oreal.  Bq.  Br.  98. 

A  paper  referred  to  in  and  filed  with  the 
bill,  answer,  or  petition  in  a  suit  in  otiulty. 

EXHiBITANT.  A  complainant  In  articles 
oftbapeaoa.  12  Adol.  ft  B.  699. 

EXHIBITIO  BILLAE  (Law  Lat)  In  old 

practice.  A  phrase  formerly  used  in  plead- 
ing, and  generally  equivalent  to  "the  com- 
mencement of  the  suit;"  the  suit  (where  the 
procaadlngB  ware  by  bill)  being  anciently 
commenced  b^  the  exhibition  of  aueb  a  bill 
to  the  comrt 

EXHIBITION.  In  Scotch  law.  An  action 
for  compelling  the  production  of  writings. 
See  *^laeovw7." 

EXIQENCV  OF  A  BONO.  That  upon 
which  It  la  conditioned,  t 

EXIGENDARY.    In  English  law.   An  Ofll- 

cer  who  makes  out  exigents. 

EXIGENT,  EXIGI  FACIAS.  In  practice. 
A  writ  issued  In  the  course  of  proceedings 
to  outlawry,  deriving  its  name  and  applica- 
tion from  the  mandatory  words  found  Uiere- 
in,  algal^rlng,  "that  yon  canae  to  ba  cncted 
or  reqalrad;**  and  It  la  that  procaadlng  In 


an  outlawry  which,  with  the  writ  of  procLa- 
mation.  issued  at  the  same  time,  immediately 
precedes  the  writ  of  capias  ulloffoium.  2 
Va.  Oaa.  944. 

EXIQENTER.  An  officer  who  made  out 
exigents  and  proclamations.  Cowell.  The 
office  Is  now  abolished.  Holthouse. 

EXIGI  FACIA8  (Law  Lat.)  Another  name 
ot  the  writ  of  exigent;  belns  the  two  «aa- 
phatlc  worda  of  that  writ  Rag^  ML  9. 

EXIGIBLE.  Damaadable;  that  which  oMiy 

be  exacted. 

■XILE.  BaaUhmant;  a  pafina  hanlahaJ 

EXIUUM  (Lat)  In  old  BBtfiah  law  Ex- 
ile; setting  free  or  wrongly  ejecting  bond- 
tenants.  Waste  is  called  exilium  when  bond- 
men {sen  i)  are  .'^et  free  or  driven  wrongful- 
ly from  their  tenements.  Co.  Litt  63g.  De- 
atmction;  waate.  Du  Ganges  Any  apadaa 
of  waste  which  drove  away  the  inhabitants 
Into  exile,  or  had  a  tendency  to  do  so.  Bac 
Abr.  "Waate"  (A):  1  Beeva.  Hlat  Bng  Law, 

386. 

EXILIUM  EST  PATRIAE  PRIVATIO,  NA- 
tatis  soli  mutatio,  legum  nativarum  amissio. 
Kxile  is  a  privation  of  country,  a  change  of 
natal  soil,  a  loss  of  native  lawa  7  Coke, 

EXISTIMATIO  (Lat  )  The  reputation  of 
a  Roman  citizen;  the  decision  of  arbiters. 
Vicat;  1  Ifackeld.  Civ.  Law,  {  199. 

EXIT  (Lat.)  It  Issues.  Used  in  old  t«o> 
ords  to  indicate  the  granting  Of  an  iMUrtica- 

tion  for  a  writ 

■ 

EXIT  WOUND.  The  wound  made  in  com- 
ing oat  by  a  weapon  whldt  has  pnaaeJ 
through  the  body,  or  any  part  of  It  9  Badt 

Med.  Jur.  119. 

EX1TU8  (Lat.)    An  export  dot/;  issue, 
child  or  ofliaprlnff ;  rent  or  profita  of  laatf. 

 In  Pleading.  The  taaoa  or  the  end,  ter- 
mination or  conclusion,  of  the  pleadings.  So 
called  because  an  issue  brings  the  plaattaBB 
to  a  cloae.  S  Bl.  Comm.  314. 

EXLEGALITA8.   In  old  English  law.  Out- 
lawry.   Laws  Edw.  Conf.  c.  38;  Spelman. 

EXLEGARE.    To  outlaw. 

EXLEGATUB»  or  EXLEX.  An  outlaw. 

EXOINE.  In  French  law.  An  act  or  |»> 
strument  In  writing  which  contains  the  rai^ 
aone  why  a  party  In  a  civil  aolt  Of  a  paraoa 

acctised.  who  has  been  sumaonad«  agreeably 
to  the  requisitions  of  a  doeroak  does  not  ap- 
pear. Poth.  Proc  Cr.  f  9.  art  9. 

EXONERATION. 

(1)  The  taking  off  a  burden  or  duty  ,  the 
shifting  of  a  burden  from  one  person  or  one 
piece  of  property  to  another.  Thus,  it  is  a 
general  rule  in  the  distribution  of  an  intee- 
tata'a  aatata  that  the  dabta  which  ha  Unualf 
Qontraotad,  and  tor  which  ha  mortgaged  hia 
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EXONEKATUR 


(347) 


EXPILATUK 


taad  n  ■■cmity.  tfiall  ke  paid  oat  of  tfao 

personal  estate,  in  exoneration  of  the  real. 

(2)  The  light  of  one  secondarily  liable, 
who  baa  paid  the  debt,  to  recourae  Ui  oqiiity 
ai^ainst  the  principal   for  reimbomaneDt. 

I'  .m.  Eq.  Jur.  p.  467.  §  1416. 

EXONERATUR  (Lat.)  In  practice.  A 
abort  note  entered  on  a  bail  piece,  that  the 
iiaU  ia  eaonerated  or  discharged  in  conse- 
QMBoe  of  having  fulfilled  the  condition  of 

Ms  obligation,  mado  by  order  of  the  court  or 
of  a  judge  upon  a  proper  cauae  being  shown. 


EXPATRIATION.   The  r6lnatuy  aet  of 

abandoning  one's  country,  and  the 
citizen  or  subject  of  another. 

▲t  common  law.  it  is  probable  that  a  citi- 
ten  of  the  United  States  had  no  rli^t  to  ex- 
patriate himself.  2  Dall.  (U.  S.)  1;  7  Wheat. 
(U.  S.)  283.  But  see  2  Paine  (U.  S.)  652. 
Bat  Act  Cong.  July  27.  186S.  declares  that 
opatriatloB  Is  a  natnral  and  tBhaniit  iW^t. 
Tbe  etrectivcness  of  tlila  atatnta  baa  been 
doubted.    56  Fed.  556. 

Expatriation  can  only  be  accomplished  by 
a  removal  from  the  country,  and  the  acquire- 
■oit  of  a  domicile  elsewhere.  56  Fed.  666: 
t  Oraaah  (U.  ■.)  MS;  7  Wbeat  (U.  &)  283. 

EXPECTANCY.  Contiiigaiiejr aa to  poaaea- 

aioD.   See  "lOsUtes." 

EXPECTANT.    Contlni«nt  aa  to  enjoy- 

iQeDt.    See  "Estates." 

EXPECTANT  HEIR.  An  expectant  heir, 
in  tha  laagoage  of  equity,  is  a  peraoa  who, 

having  a  reversionary  right  or  hope  of  suc- 
cession to  property,  but  little  or  no  prop- 
erty immediately  available,  is  exposed  to 
the  temptattoo  <d  aelling  or  mortgaging  his 
right  or  axpectatloii  on  nnreaaooable  terms 
(p.  9:  for  much  below  its  value,  or  at  a 
oanriona  rate  of  interest),  and  la  therefore 
eoBtfdarad  as  entitled  to  tbe  protection  of 
the  court  against  the  enforcement  of  such 
*^calehlng  bargains,"  as  they  are  called. 

EXPECTATION  OF  LIFE.  In  the  doctrine 
of  Ufa  annnttles.  It  is  the  share  or  number 

of  years  of  life  which  a  person  of  a  given 
age  may.  upon  an  equality  of  cliance,  expect 
Umisf,  Wbarlon. 

EXPCDIMINT.  Tha  fAida  of  a  paraoo'a 
loads  aad  Aattala.  has  and  baggage. 

EXPED|T  REPUBLICAE  NE  SUA  RE 
quia  male  utatur.  It  ia  for  the  intereat  of 
the  state  that  a  man  should  not  ase  bis  own 

prop«Tty  improperly.    Inst.  1.  8.  S;  Broom, 

l-eff.  Ma.x.  CM  London  Kfl.)  328. 

EXPCOIT  REIPUBLICAE  UT  81T  FINIS 
iHliini.  ft  la  fbr  tbe  adraatage  of  tbe  state 

that  there  he  an  end  of  suits:  It  Is  for  the 
pablic  good  that  actions  be  brought  to  a 
elOM.  Go.  Utt.  Nib. 


■XPKDITATE.  ftt  forest  law.  To  cut  out 

the  ball  of  a  doc's  fore  feet,  for  tho  preser- 
vation of  the  royal  game.   Manw.  For.  Law, 


To  eut  tiia  loot  or  root  of  a  traa.  aa  aa  to 
canaa  U  to  faU.  Fleta.  Ub.  I.  c  41,  |  tt. 

EXPEDITATION.  .\  cutting  off  the  claws 
or  ball  of  the  fore  feet  of  mastiffs,  to  prevent 
thalr  nmalng  aft«r  dear.  Out.  de  For.  & 
17;  Spalman;  Oowall;  t  Bl.  Comm.  S»8.  417. 

EXPEDITIO.  Xn  expediUon;  aa  Irragular 

kind  of  army.  Spelman. 

EXPEDITIO  BREVI8  (Lat.)  In  old  prac- 
tice. Tha  iMnriea  o<  a  writ  Towna.  PL  4S. 

BXPENDtTORS.  Pajrmaatera;  those  who 
expand  or  disburse  certain  taxes;  especially 
the  sworn  officer  who  supervised  tbe  repaira 
of  the  baaka  of  tha  eanala  In  Romnair  lAnh. 
CowelL 

EXPENSAE  LITIS  (Lat.)    Expenses  of  the  . 
suit;  tbe  costs,  which  are  generally  allowed 
to  the  aoocoaafnl  partj. 

EXPERIENTIA    PBR   VARIOS  ACTUS 

legem  facit.  Maglstra  rerum  axporientia. 
Experience  by  various  acts  makea  lawa.  Ex- 
perience is  the  mistreoa  of  thlnfa.  Co.  Lltt. 

60;  Branch.  Prlnc. 

EXPERTS  (from  Lat.  Mperti.  skilled  by 
experience).  Persons  selected  by  the  court 
or  parties  in  a  cause,  on  account  of  their 
knowledge  or  sklU.  to  examine,  estimate, 
and  ascertain  tiilaga.  aad  make  a  report  of 
their  opinlonH.  Merlin,  Repert.  Witnesses 
who  are  admitted  to  testify  from  a  peculiar 
linowledge  of  some  art  or  h'  ii  i.i  ••,  a  knowl- 
edge of  which  is  reqnlstte  or  of  value  in  setr 
tltng  the  point  at  Issae. 

One  who  has  made  a  subject  a  matter  of 
study,  practice,  and  observation,  and  has  par- 
ticular speolal  knowledge  on  the  anbjeot.  41 
N.  H.  546. 

I'ersons  professionally  acquaintetl  with  the 
science  or  practice  in  (luestion.  Strlckl.  Ev. 
408.  Peraons  conversant  with  the  aubject 
matter  on  questions  of  setenoe.  ikill.  trade, 
and  others  of  like  kind     Tlest,  Ev.  5  346. 

A  person  skilled  either  by  study  (16  S.  C. 
408)  or  expertence  (12  ilun  [N.  Y.]  171)  In 
respect  to  some  matter  on  which  a  course 
of  special  study  or  experience  is  necessary 
to  the  formation  of  an  opinion  (Hog.  Exp. 
Test  §  7),  and  who  is  accordingly  admitted 
to  taatlfjr  to  hla  iwlnlon  ia  raiatlon  thaiato. 

EXPILARE  (Lat)   In  the  dvll  law.  To 

spoil;  to  rob  or  plunder.    Applied  to  Inherit* 

anccs.    Dig:.  47.  IH;  Code.  9.  32. 

EXPILATlON.   In  civU  law.   The  crime 
of  abstracting  the  coods  of  a  anecaaelon. 

This  is  said  not  to  be  a  ttMft,  because  the 
property  no  longer  belongs  to  the  deceased, 
nor  to  the  heir  before  be  has  taken  po.s.S' s- 
alon.  In  the  common  law,  the  grant  of  let- 
ters testamentary,  or  letters  of  administra- 
tion, relates  lia<k  to  the  time  of  tlie  death 
of  the  testator  or  intestate,  so  that  the  prop- 
erty of  the  eatate  is  ve.sted  in  the  azecntor 
or  administrator  from  that  period. 

EXPILATOR  (T,at  )  In  the  civil  law.  A 
robber;  a  spoiler  or  plunderer.  Expilatores 
»unt  atrodorea  fvm.  DIk.  47. 18.  1. 1. 
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EXPIRATION.  Cessatloii;  end;  as,  the  ex- 
pIratlOB  of  a  lease,  of  a  contract  or  statute. 

It  ordinarily  Implies  termination  by  the  run- 
ning of  an  express  limitation  as  to  time,  but 
has  been  used  to  signify  tenninatiCNi  In  any 
manner.  Plowd.  198a. 

EXPIRY  OF  THE  LEGAL.  In  Scotch  law. 
The  expiration  of  the  term  within  which  th« 
subject  of  an  adjudication  may  be  redeemed 
on  payment  of  the  debt  adjudged  for.  Bell, 
Dkt:  3  Jur.  Styles  (3(1  Ed.)  1107. 

EXPLEES.  The  profits  of  an  estate.  See 
"Bsplees." 

EXPLETIA,  or  EXPLECIA  (LaL  trom  «./• 
plere,  to  complete  or  make  perfect).  £s- 
plees  or  profit  of  land.  Bracton.  fols.  40. 
44b. 

EXPLICATIO  (Lat.)  In  civil  law.  The 
fourth  pleading.  Bqulvaient  to  the  surre 
Joinder  of  the  common  law.  CalT.  La. 

EXPORTATION.  The  act  of  sending  goods 

out  of  the  country.  It  ordinarily  implies  a 
sending  for  commercial  purposes.  &  Harr. 
(Del.)  601. 

EXPOSE.  A  French  word,  sometimes  ap- 
plied to  a  written  doriimont  i  ontaining  the 
reasons  or  motives  for  doing  a  thing.    The  i 
word  o(  (  urs  in  diplomacy. 

To  place  in  an  unprotected  situation. 

To  exhibit.  "Exposure  for  sale"  Implies 
an  exhibition  in  a  public  place,  not  a  private 
salp     13  Wend.  (N.  Y.)  429. 

EXPOSITiO  (Lat.)  Explanation;  exposi- 
tion; Interpretation. 

EXP08ITI0,  QUAE    EX  VISCERIBUS 

causae  nascitur,  est  aptlssima  et  fortissima 
in  lege.  That  exponiiion  wliidi  springs  from 
the  vitals  of  a,  cause  is  the  fittest  and  most 
powerf-ul  in  law.   10  Cktke.  24. 

EXPOSITION  DE  PART.    In  French  law.  I 
The  abaudonment  of  a  child,  unable  to  take 
care  of  itself,  either  in  a  public  or  private 
place. 

If  the  child  thus  exposed  should  be  killed 

in  cons<'(]u<'iice  of  .such  exposure,  a.s.  if  it 
should  bo  devoured  by  animals,  the  person 
so  cxpo.^inK  it  would  be  guilty  of  murder. 

Ros(\  Ci,  Kv.  r.fM 

EXPOSURE  OF  PERSON.  See  "Indecen- 
cy." 

EXPRESS.  Stated  or  declared,  as  opposed 
to  impiieri.   That  which  is  made  known,  and 

not  left  to  implication. 

EXPRESS  ABROGATION.  A  direct  re- 
peal in  tjorms  by  a  subsequent  law  referring 
to  that  which  is  abrogated. 

EXPRESS  ASSUMPSIT.  A  direct  under- 
taking.   See  "Assumpsit." 

EXPRESS  COLOR.  See  "Color." 

EXPRESS  CONSIDERATION.  See  "Con- 
sideration." 


EXPRESS  CONTRACT.  Bee  "Contract." 

EXPRESS  MALICE.  Actual  malice  or 
uialue  in  f;nt.  existing  when  one  actually 
contemplates  the  injury  or  wrong  which  he 
inflicts.  1  Clark  A  Marshall,  Crimes,  p.  144. 
Bee  "Malice." 

EXPRESS  TRUST.  Bee  "Trvst" 

EXPRESS  WARRANTY.  See  "Warranty." 

EXPRES8A  NOCENT;  NON  EXPRE8SA 
non  nocent.  Thinirs  expressed  may  be  prej- 
udicial; things  not  expressed  are  not.  Calv. 
Lex.;  Dig.  SO.  17.  19.  6. 

EXPRE8SA  NON  PROSUNT  QUAE  NON 
expressa  proderunt.  Things  expre.Ksed  may 
be  prejudicial,  which,  not  expressed,  will 
profit  4  Coke.  78. 

EXPRESSIO  EORUM  QUAE  TACITC  IN- 

sunt  nihil  operator.  The  expression  of  thos« 
things  which  are  tacitly  Implied  operates 
nothing.  2  Pars.  Cont.  28;  4  Coke.  73;  5 
Coke,  11;  Hob.  170;  3  Atk.  138;  11  Mees.  A 
W.  6«9:  7  Bzch.  28: 

EXPRESSIO  UNIUS  EST  BXCLUStO  AL- 

terius.  The  expression  of  one  thing  Is  the 
exclusion  of  another.  Co.  Lltt  210;  Broom, 
Leg.  Max.  (3d  IX)ndon  Kd.)  GUG;  2  Pars. 
Cont.  28;  3  Bing.  N.  C.  85;  8  Scott,  N.  R. 
ini:5.  1917;  5  Term  R.  21;  6  Term  R.  320: 
12  Mees.  &  W.  761;  15  Mees.  &  W.  110;  16 
Mees.  A  W.  244;  2  CurL  (U.  S.)  365;  6  Mass. 
84;  11  Cush.  (Mass.)  828. 

EXPRESSUM   PACIT  CESSARE  TACI- 

turn.  That  which  is  expressed  puts  an  end 
to  (renders  ineffective)  that  which  is  im- 
plied. Smith.  Cont.  (2d  Ed.)  ^30;  5  Bing. 
N.  C.  185;  6  Bam.  A  C.  608;  2  Cromp.  A  M. 
469;  2  Bl.  A  Bl.  856;  7  Mass.  106;  24  Me.  874: 
6  N.  H.  481;  1  Doug.  (Mich.)  880;  4  Waih. 

C.  C.  (U.  S.)  18-.. 

EXPRESSUM  SERVITIUM  REQAT  VEL 

deciarst  taeltum.  Let  servleeezpfessed  role, 
or  declare  what  Is  silent. 

EXPROMISSIO  (Lat.)  In  cItII  law.  Th.- 
species  of  novation  hy  which  a  creditor  ac- 
cepts a  new  del)tor.  who  becomes  bound  in- 
stead of  the  old,  the  latter  being  released. 
1  Bout.  Inst,  note  802.  See  ''Noyatlon.** 

EXPROMISSOR.  In  civil  law.  The  per- 
son who  alone  liecomes  Ijound  for  the  debt 
of  another,  whether  the  latter  were  obligated 
or  not  He  differs  from  a  surety,  who  is 
bound  together  with  his  principal.  Dig.  12. 
4.  4;  Id.  16.  1.  13;  Id.  24.  3.  64.  4;  Id.  38.  1. 
37.  8. 

EXPROMITTERE  (Lat.)  In  civil  law.  To 
undertake  for  another,  with  the  view  of  be< 
coming  liable  in  his  place.  Calv.  Lex. 

EXPROPRIATION.   CompuIsoHly  deprlr- 

ing  a  person  of  a  right  of  i)n)pi  rty  belong- 
ing to  him  in  return  for  a  compensation. 
The  term  has  been  Introduced  from  Its  use 
in  foreign  countries  to  denote  a  compulsory 
purchase  of  land,  etc..  for  the  purposes  of  a 
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nihrajt  oanal,  or  the  like.  "Expropriation 
pour  cause  d^utitUe  ptMique."  Id.;  1  App- 
Cas.  384. 

EXPULSION  (Lat.  expellere,  to  drive  out). 
The  act  of  depriving  a  member  of  a  body 
politic  or  corporate,  or  of  a  society,  of  his 
right  of  membership  therein,  by  the  vote  of 

such  body  or  society,  for  some  violation  of 
his  duties  as  such,  or  for  some  oCCense 
which  readm  him  nnworthy  of  longer  re- 
maining a  member  of  the  same. 

It  is  sometimes  loosely  used  in  the  sense 
of  "eject." 

The  term  is  ordinarily  applied  onlj  to  toI- 
mitarr  aaeoelations  and  pubMe  !x»41ee,  "dis- 

franthifu^ment"  (<].  v.)  being  the  appropriate 
term  tor  expulsion  of  a  member  oCacorpora- 
UOB. 

EXPURGATION.  The  act  of  purging  or 


One  irho  correota  ex- 


EXPUROATOR. 

purging. 


EXQUAE8TOR.  In  Roman  law.  One  who 
bed  filled  the  oflee  of  quaettor,  A  title  glT> 

en  to  Trihonlan.  Insr.  proem.  §  3.  Used 
only  in  the  ablative  case  t  i:rquaf^trirr) . 

EXROQARE  (Lat  m,  from,  and  rogare,  to 
paM  •  law).  In  Roman  law.  To  take  eome- 

tliing  from  an  old  law  by  a  new  law.  Tayl. 
CiT.  Law,  155.   The  same  as  derogate.  See 


EXTENDI  FACIAS  (Lat  you  cauee  to  be 

txtended).    In  EnctUsh  practice.    The  name 
of  a  writ  of  execution,  derived  from  its  two  i 
emphatic  words;  more  commonly  called  an 
"extent"   2  Tidd.  Prac  1043;   4  Steph. 
(3o«n.  4S. 

EXTENSION.  An  enlargement,  ordinarily,  ^ 
to  time  to  do  any  act.    This  term  is  appliod 
among  merctaanta  to  signify  an  agreement! 
onde  between  a  debtor  and  hie  credltore,  by  I 
which  the  latter,  in  order  to  enable  the  for 
mer,  embarrassed  in  his  circumstances,  to 
retrieve  his  .'Standing,  agree  to  wait  for  a 
dtdalte  length  of  time,  after  their  several 
claims  become  due  and  payable,  before  they 
will  demand  payment. 

Among  the  French,  a  similar  agreement  is 
known  tagr  the  aaao  of  attennol^ent.  Mec^ 
tin  Reptft  mot  "Attermolement" 

EXTEN80RE8  (  Law  Lat . )  In  old  BagUsh 
lew.  Bxteaders  or  appralsera;  the  name  of 
eertafai  oflleera  appointed  to  appraise  and  di- 
vide or  apportion  lands.  It  was  their  duty 
to  make  a  survey,  schedule,  or  inventory  of 
the  lands,  to  lay  them  out  under  certain 
heads,  and  then  to  ascertain  the  value  of 
each,  as  preparatory  to  the  division  or  parti- 
tion. 15ra(ton.  fols.  72b.  75;  Uritt.  c.  71; 
Fleta.  lib.  6,  c  9,  {  6;  Barr.  Obs.  8t  103, 


EXTENT.  A  writ  Issuing  from  the  ex- 
ch«iuer,  by  which  the  body,  goods,  and  lands 
of  the  debtor  may  all  be  taJcen  at  once  to 
ntisfy  the  judgment 

it  la  w  cnUed  becaiue  tho  eherlC  Is  to 


cause  the  lands  to  be  appraised  at  their  full 
extended  value  before  he  delivers  them  to 
the  plaintiff.  FItzh.  Nat.  Brev.  131.  The 
writ  originally  lay  to  enforce  judgments  in 
case  of  recognizances  or  debts  acknowledged 
on  statutes  merchant  or  staple  (see  St  13 
Edw.  I.  "do  Mcrcatoribus;"  27  Edw.  III.  c. 
9),  and.  by  33  Hen.  VIII.  c.  39,  was  extended 
to  debts  due  tbe  crown.  The  terra  is  some- 
tlmee  used  in  the  various  states  of  the  Unit- 
ed States  to  denote  writs  which  give  the 

creditor  possession  of  the  debtor's  lands  for 
a  limited  time  till  the  debt  be  paid.  16 
Mass.  186. 

 Extent  in  Aid.  An  extf>nt  issfled  at  the 

suit  or  instauce  of  a  crown  debtor  a^'aiiist  a 
persHJU  indcbttMi  to  himself.  This  writ  was 
much  abused,  owing  to  some  peculiar  privi- 
leges possessed  by  crown  debtors^  and  its  nse 
was  regulated  by  St  57  Geo.  III.  0. 117.  See 
3  Sharswood.  Bl.  Comm.  419. 

——Extent  in  Chief.  An  e.xtent  Issued  to 
take  a  debtor's  lands  into  the  possession  of 
the  crown.  See  2  &  3  Vict  c.  11;  6  ft  ( 
Vict  c  86.  f  8. 

EXTENTA  MANERII  (r>aw  I>at.)  The 
title  of  a  statute  passed  4  Edw.  I.  at  1; 
being  a  sort  of  direction  for  making  a  sui^ 

vey  or  terrier  of  a  manor,  and  all  its  ap- 
pendages. 2  Reeve.  Hist.  Eng.  Law,  140. 
Mr.  Rarrington  observes  that  it  is  moat  cer- 
tainly no  act  of  parliament  In  any  sense  of 
the  word,  bat  Is  merely  a  eet  of  InstmcMons 
to  the  king's  extender,  with  regard  to  what 
he  shall  inquire  into,  and  upon  what  heads 
and  particulars  he  is  to  niake  his  report 
Rarr.  Obs.  St.  103. 

EXTENUATING  CIRCUMSTANCES. 
FScts  palliating  or  mitigating  a  crime. 

Sometimes  applied  to  torts  for  which  ex- 
emplary damages  may  be  recovered. 

EXTENUATION.  That  which  readers  a 
crime  or  tort  less  heinous  than  It  would  be 
withont  It  It  Is  opposed  to  *ViggraTBtlon." 

EXTERRlTORIAtlTY  (Fr.)  This  term 
{cj ttiritorialite)  is  used  by  French  Jurists 
to  signify  the  immunity  of  certain  persona, 
who,  although  in  the  state,  are  not  amenable 
to  Its  laws.  Foreign  sovereigns,  aniba^i^a 
dors,  ministers  plenipotentiary,  and  mini.<^ 
ters  from  a  foreign  power  are  of  this  class. 
Foellx.  Droit  Tnt  Prive.  ]!▼.  8.  ttt  1^  e.  t,  I 
4.  See  "Ambassador;"  "Gonfllct  ot  Lsws;** 
"Minister;"  "Privilege." 

EXTERU8  (Lat)  A  foreigner  or  alien; 
one  bom  abroad.  The  oppMlte  of  dole. 
Bac  Works,  IV.  S4B. 

EXTERUS  NON  HABET  TERRAS.  An 

alien  holds  no  lands.    Tray.  Lat.  Max.  208. 

EXTINCT  (Lat  extinguere,  to  destroy  or 
put  oat).  Bxtlngnlriied.  A  rent  Is  said  to 

be  extinguished  when  It  is  destroyed  and 
put  out   Co.  Litt  147b.    See  "ExUngulsh- 


EXTINCTO  SUBJECTO,  TOLLITUR  AD- 
Junctum.  When  the  substance  is  gone,  the 
adjuncts  dlBsppssr.  16  Johns.  (N.  T.)  OS, 
498. 
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KXT1N<2UI8HMENT.  The  destruction  of 
a  rii^t  or  contract;  the  act  hj  which  a  con- 
tract is  made  void ;  the  annihilation  of  a  rat- 
lateral  thing  or  Kiihjpi  t  in  the  subject  itself 
out  of  which  it  is  derived.  Prest.  Merg.  9. 
For  tho  dlfltiaetlon  betwata  an  azttagnish- 
metit  and  passing  ft  rl^t»  MB  2  fiHuumrood, 
HI.  Comm.  325.  note. 

An  extinguishment  may  be  by  matter  of 
fact  and  by  matter  of  law.  It  la  by  matter 
of  fact  either  express,  as  when  one  recelTM 
satisfaction  and  full  paymont  of  a  debt,  and 
the  creditor  releases  the  debtor  (11  Johna. 
(N.  T.l  518).  or  Impllad,  as  when  a  person 
hath  a  yearly  rent  out  of  lands,  and  becom*^H 
owner,  either  by  descent  or  purchase,  of  the 
estate  subject  to  the  payment  of  the  rent, 
and  the  latter  is  extinguiahed  (3  Stew. 
[Ata.]  60);  bat  the  person  mnat  hare  as 
hiRh  an  estate  in  the  land  as  in  the  rent, 
or  the  rent  will  not  be  extinct  (Co.  Litt. 
147b). 

There  are  numerous  cases  wbere  the  claim 
is  extinguished  by  operation  of  law.  For 
example,  where  two  p»'r.Hons  are  jointly  but 
not  MTorally  liable  for  a  simple  contract 
debt,  a  Judgment  obtained  agatnet  <ma  la  at 

common  Khw  an  extintrnishment  of  Uie  Clatlll 
on  the  other  debtor.  1  Pet.  C.  C.  (U.  S.) 
301:  2  Johns.  (N.  Y.)  213. 

Sep  KPnrrally,  Douv.  Innt.  Index;  Co.  Lltt. 
147b:  1  Rolle.  Abr.  933;  7  Viner.  Abr.  367; 
11  Viner.  Abr.  461;  18  Viner.  Abr.  493  31:.; 
3  Nels.  Abr.  818;  Bac  Abr.;  &  Wbart  (Pa.) 
fi41:  2  Root  (Conn.)  492;  2  Ooon.  62;  6  Oonn. 
373:  1  Ohio.  187;  11  Johns.  (N.  Y.)  513;  I 
Halst  (N.  J.)  190;  4  N.  H.  251;  31  Pa.  St. 
476. 


EXTINQUI8HMSNT  OF  A  D18T.  De- 
si  ruction  of  a  debt.  This  may  be  by  the 
creditor's  aiceptin^'  a  higher  security. 
Plowd.  84;  1  Salk.  .304:  1  .Md.  492;  5  Md.  389;  ! 
24  Ala.  (N.  8.)  439.  A  Judsmmt  recovered 
extinguishes  the  original  debt.  12  Maes. 
148;  1  Pick.  <Mass.)  nS;  Hill  &  D.  (N.  Y.) 
392.  A  debt  evidenced  by  a  note  may  be 
extinguished  by  a  surrender  of  the  note.  10 
Tush.  (Mass.)  169;  29  Pa.  St.  50;  3  Ind. 
337.  As  to  the  effect  of  payment  in  extin- 
guishing a  debt,  .see  "Pavment."  See.  gen- 
erally. 36  N.  H.  421;  29  VL  488;  6  Fla.  25; 
20  Oa.  403;  12  Bart).  (N.  T.)  128. 

EXTINGUISHMENT  OF  COMMON.  Loss 
of  the  ri^rht  to  have  common.  This  may 
happen  from  various  causes, — by  the  owner 
of  the  common  right  becoming  owner  of  the 

fee;  by  severance  from  the  land;  by  release; 
by  approvement.  2  Hilliard.  Real  Prop.  75; 
2  Steph.  Comm.  41 ;  1  Crabb.  Real  Prop.  § 
841  et  seq.;  Co.  Litt.  280;  Burton.  Real  Prop. 
487:  1  Bac.  Abr.  028;  Cro.  Eliz.  594. 

EXTINGUISHMENTOFCOPYHOLD.  This 
takes  place  by  a  union  of  the  copyhold  and 
fre^old  ealatea  in  tlie  aame  peraon;  alao  by 
any  act  of  the  tenant  showing  an  Intontlmi 
not  to  hold  any  longer  of  his  lord.  Hutt 
81;  Cro.  ElU.  21;  Williams.  Real  Prop.  287 
et  aeg.;  Watk.  Oopjholda,  Index. 

BXtlNQUISHMBNT  OF  RCNT.    A  dA- 

atmction  «tt  tke  rent  by  a  vnloii  of  the  title 


to  the  lands  and  the  rent  in  the  same  person. 
Termea  de  la  Ley;  Oovali;  S  Sluurinrood, 

BI.  Comm.  325.  note. 


EXTINGUiSHMEMT  OF  WAY8. 

tioB  <tt  a  rii^lit  of  way.  effeeted  nanally  by  m. 

purchase  of  the  close  over  which  it  lies  by 
the  owner  of  the  right  of  way.  2  Waahb. 
Real  Prop.  Index. 

EXTIRPATION.   In  Bligltak  law.  A  ap^ 

cies  of  destruction  or  waste,  analovma  tm 
estrepcmont.    See  "Rstrepement." 

EXTIRPATIONE.  A  Judicial  writ,  either 
1  efore  or  after  Judgment,  that  lay  against  a 
person  who.  when  a  verdict  was  found 
against  him  for  laud,  etc.,  maliciously  over- 
threw any  bouse,  or  extirpated  any  trees 
upon  it.  Reg.  Jnd.  18.  66. 

EXTOCARE  iLat.)  in  old  records.  To 
grub  woodland,  and  reduce  it  to  arable  or 
meadow;  "to  stock  np,"  as  It  la  reodared  In 
cowell.  6  If  on.  AncL  71. 

EXTORSIVELY.   A  technical  woM  vaad 

in  indictments  for  extortion. 

When  a  person  is  charged  with  extorsive ly 
takiiii;  the  very  import  of  the  word  shows 
that  he  is  not  acquiring  posaeasion  of  his 
own.  4  Cox.  C  C  887.  In  NorOi  Carolina 
the  crime  may  be  charged  withOVt  otfns this 
word.    1  Hayw.  (  N.  C. )  406. 

EXTORTIO  EST  CRIMEN  QUANOO  QUIS 
colore  officii  extorquet  quod  non  est  debitum, 
vei  supra  debitur\  vel  ante  tempus  quod 
est  debitum.  Extortion  is  a  crime  when,  by 
color  of  offlee.  any  person  extorts  that  whiidi 
is  not  due.  or  more  than  48  due,  or  l}efBW 
the  time  when  it  is  due.    10  Coke,  102. 

EXTORTION.  The  unlawful  taking  by 
any  oAoer.  by  color  of  his  office,  of  any 

money  or  thing  of  value  that  is  not  due  to 
him.  or  more  than  is  due,  or  before  it  Is 
due.  4  Bl.  Comm.  141 :  1  Hawk.  P.  C.  C  C8. 
§1:1  T{'iHs  Crimes.  •M4;  7  Pick.  (MttHL) 
279;  3  Ind.  93;  107  N.  C.  921. 

In  a  large  sense,  the  term  includes 
injury  under  color  of  right;  but  it  la  _ 
ally  and  constantly  nsed  In  the  more  llmlfMl 
technical  sense  above  given;  while  "oppres- 
sion" is  used  to  signify  injuries  other  than 
the  extortion  of  things  of  TftliM  commlttod 
under  color  of  ofllee. 

EXTRA  (Lat.  without:  out  of; 
Its  opposlfp  is  "/  or  infill.    Calv.  lj6X 

EXTRA  FEODUM  (Lat)  Out  of  his  fee; 
out  of  the  seigniory,  or  not  holden  of  him 
that  claims  tt.  Go.  Lttt  lb;  Bag.  Oris.  91h, 

EXTRA  JUS  (Lat.)  Beyond  the  law;  more 
than  the  law  reauires.  In  jure,  osl  extra  fua. 
Bracton.  fol.  IWb, 

EXTRA  LEGEM.  Out  of  the  law;  out  of 
the  protection  of  the  law.    Co.  Lltt.  130. 

Outlaws  iutlaifati)  are  said  to^e  edns 
isyem  posifi.  p«t  out  of  tko  iasr. 
1.  c  tS,  1 14. 
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EXTRA  LEGEM  P08ITUS  EST  CIVILI- 
tut  mortuiM.  One  out  of  the  pale  of  the  i&w 
Cm  ontlinr]  it  etnilr  dMd.  Oo.  Utt  ISO. 

EXTRA  PRABMNTIAM  MARITI  (Lat) 
Oat  of  tin  memaee  of 


EXTRA  QUATUOR  MARI  (Lat.  beyond 
tour  seM).  Oat  of  the  realm.  1  Bl.  Comm. 
1ST. 

EXTRA  REQNUM  (Lut.)  Oat  of  the 
realm.  7  CdM^  16a;  S  Kflnt,  Oomm.  42,  note. 

EXTRA  TERRITORIUM.  Outside  terrl- 
toiT  (<rf  a  state  or  county).   2  Kent,  Comm. 

4m. 

EXTRA  TERRITORIUM  JU8  OICENTI 

non  paretur  impune.  One  who  exercises  ju- 
risdictioQ  oui  of  his  territory  caonot  be 
obeyed  with  impunity.  10  Coke,  77;  Dig.  2. 
1.  30;  Story,  Confl.  Laws,  |  629. 

EXTRA  VIAM.  Out  of  the  way.  When,  in 
action  of  trespass,  the  defendant  pleads  a 
ricbt  of  way.  the  defendant  may  reply  extra 
ti&m,  that  the  trei^pass  was  committed  be- 
yond the  way,  or  make  a  new  asaignment. 
1<  Bast.  242,  249. 

EXTRA  VIRES.   Bsfond  powers.  See 

•  IMtra  Vires." 

EXTRACT.  A  part  of  a  writinR.  In  gen- 
»Tal.  ail  »'Xtratt  in  not  evidence,  because  the 
whole  of  the  writing  may  explain  the  part 
extracted,  so  as  to  give  It  a  different  sense; 
toot  sometimes  extracts  from  public  books 
are  evidence,  as  extracts  from  thf  reglKters 
of  births,  marriages,  and  burials,  kept  ac 
cording  to  law,  when  the  whole  of  the  mat- 
ter has  been  extracted  which  relates  to  the 
4^u8e  or  matter  in  issue. 

EXTRACTA  CURIAE.  The  issues  or  prof- 
its of  holding  a  court,  arising  from  the  cus- 
tomary does,  fees,  and  amercements.  Cow- 
ell. 

EXTRADITION  (Lat  rx.  from.  tradUio. 
handing  ovit).  TIk-  surifntk'r  l)y  one  sover- 
eign State  to  another,  on  its  demand,  of  per- 
ams  charged  with  the  eommlssloa  of  eilme 
within  itH  jurisdictinn.  that  they  may  be 
dralt  with  according  to  its  laws. 

 Intematioiial  Extradition.  The  sur- 
render of  persons  charged  with  crime  by  one 
foreign  state  to  another,  on  its  demand,  pur- 
to  treaty  stipulations  between  tlieni. 
Interstate  Extradition.  The  surrender 
of  persons  by  one  federal  state  to  another, 
so  Its  demand,  pursuant  to  their  federal  con- 
stitution and  laws.  I'ersons  subject  to  ex- 
tradition, see  **F1igltlTe  from  Jnstlce.*' 


belong  to  the  judge  or  his  jurisdiction,  not- 
withstanding which  he  takes  cognisance  of 
It   Bxtraladtelal  fndgments  and  acts  are 

absolutely  void.  See  "Coram  non  Jodioe;'* 
Merlin,  Repert.  "Kxees  de  I'ouvoir." 

EXTRAJUOiCIUM.  isLitraJudlcial;  out  of 
tbe  proper  canse.  Judgments  rendwed  or 

acts  done  by  a  court  which  has  no  jurisdic- 
tion of  the  subject,  or  where  it  tias  uo  Juris- 
diction, an  said  to  be  "extraJodldaL" 


One  foreign 


EXTRANEU8. 
— ^In  Old  English  Law. 
born;  a  foreigner.    7  Rep.  16. 

 In  Roman  Law.    An  heir  not  bom  in 

the  family  of  the  testator;  those  of  a  foreign 
state.  The  same  as  oMemis.  VIcat;  Du 
Cange. 

EXTRANEUS  EST  SUBDITUS  QUI  EX- 
tra  terram,  i.  e.,  potestatem  regis  natua  est. 
A  foreigner  Is  a  snbjeot  ^o  is  bom  out  of 
the  territory,  t  e.,  government  of  the  king. 

7  Coke,  16. 

EXTRAORDINARY  CARE.  The  utmost 
possible  diligence.  It  is  that  required  of 
common  carriers  of  passengers,  and  in  a  few 
other  relations,  and  has  been  defined  to  be 
the  doing  of  all  that  is  possible  to  human 
sagacity  and  foresight  under  the  circum- 
stances.  8S  Me.  24  :  62  Mo.  940. 

EXTRAORDINARY  REMEDIES.  The 
writs  of  mandamus,  habeat  corpus,  quo  tear' 
ranto,  and  other  special  writs,  not  ancillary 
to  an  ordinary  action,  are  sometimes  so 
called. 

EXTRAPAROCHIAL  (Lat.)  Out  of  a  par- 
ish; not  within  the  bounds  or  limits  of  any 
parish.  1  BL  Oomm.  112,  224. 

EXTftATERRlTORIALITY.  That  quality 
of  laws  which  makes  them  operate  beyond 
the  territory  of  the  power  enacting  them, 
upon  certain  persmia  or  certain  rli^ts.  See 
Wbeaton.  InL  Law  (tth  Bd.)  121  et  aeq. 

EXTRAVAGANTES.  In  canon  law.  The 
name  given  to  the  constitutions  of  the  popes 
posterior  to  the  Clementines. 

They  are  thus  called,  quasi  vagantet  extra 
corpus  iiiris.  to  express  that  they  were  out  of 
the  canonical  law.  which  at  first  contained 
only  the  decrees  of  Gratian.  Afterwards  the 
Deerotals  of  Gregory  IX.,  the  8ezte  of  Boni- 
fa(*»  VIII..  the  Clementines,  and  at  last  the 
Extravagantes.  w»Me  added  to  it.  There  are 
the  Extrn\ rii-;uit.  s  nf  .lohii  XXII.  and  the 
common  Extravagantes.  The  first  contain 
twenty  epistles,  decretals,  or  constitutions 
of  that  iHipe.  divided  under  fifteen  titles, 
without  any  subdivision  into  books.  The 
otben  aro  epistles,  decretals,  or  constitutions 
of  the  popes  who  occtipled  the  holy  see  either 
before  or  after  John  XXli.  Ttiey  are  di- 
vided into  books,  like  the  decretalSb 

EXTREMIS  (Lat)  When  a  person  is  sick 
beyond  the  hope  of  recovery,  and  near  dsatb. 
he  Is  said  to  be  in  ertremia. 

I     .\  will  made  in  this  comlition.  if  made 
EXTRAiUDICIAL.   That  which  does  not]  without  undue  influence,  by  a  person  of 


EXTRADOTAL  PROPERTY.  In  Louisi- 
lana  this  term  is  used  to  designate  that 
property  which  forms  no  part  of  the  dowry 
oC  a  wamm,  taA  wiiidi  is  also  called  '^ra- 

CiT.  Code  La.  art  221S. 


EXTRAHURA.  In  Old  BagUdi  law.  Anee- 

tray  Spelman. 
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sound  min(i,  is  valid.    As  to  the  effect  of  exile  or  banish.  NuUuS  liber  homo,  eTttletvr. 


declarations  of  persoDS  in  extremis,  see  "Dy- 
iac  DeelantUoiis;''  "Deelaimtlon.** 

EXTREMIS  PR0BATI8,  PRAESUMUN- 
tur  media.  BstramM  being  proved,  inter- 
mfldiate  things  are  presumed.  Tny.  Lat. 
Max.  207. 

EXT  U  MAE  (Law  Lat.)  In  old  records.  Rel- 
tqnes.  Oowell. 

EXUERE  PATRIAM  (Lat.)  To  throw  off 
er  renoimee  one's  country  or  native  alle- 
glaaoe;  to  expatriate  one's  seU.  PhlUim. 
Dom.  18. 


EXULARE(Lat)  In  old  BnsUab  law.  To     EYRER.  To  CO  about  See  *'Blra. 


nisi,  etc,  no  freeman  shall  be  exiled,  unless, 
etc.  Maipw  CSiarta.  e.  29:  i  Inst  47. 

EY.  A  watery  plaee;  water.  Ock  Litt  €. 

EYE-WITNESS.  One  wbo  saw  tbe  act  or 
fact  to  which  he  testlflps.  When  an  eye-wit- 
ness testifies,  and  is  a  man  of  inte'.Iigeuic 
and  integrity,  much  reliance  must  be  pIVHl 
on  his  testimony,  for  be  has  the  meaL4  of 
making  known  the  tmtb. 

EYOTT.  A  small  island  arlaing  in  a  river. 
Fleta,  lib.  3.  c.  2.  s.  b;  Bracton,  ilb.  S,  e.  I. 

See  "Island." 

EYRE.   See  "Eire." 
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F.   The  sixth  letter  of  the  alphabet  A| 

fijrhtor  or  rnakrr  of  frays.  If  he  had  no  cars. ' 
was  to  be  branded  In  the  cheek  with  this  let- 
ter.   CoweU.  Thoae  who  had  been  guilty  of 
falsity  were  to  be  80  marked.  2  Reeve,  Uist.  I 

Eng.  Law.  392.  | 

F.  O.  B.  Free  on  board.  A  mercauUlc 
tenn  used  tn  contraets  of  eale  where  the 

seller  aprrees  to  put  the  goods  on  board  cars 
at  a  specified  place,  but  freight  is  paid  by 
the  buyer. 

FABRIC  LAND8.  In  ISngllsh  law.  Lands 

^'iven  for  the  r<'pair.  rebuUding,  or  malnte- 
nauce  of  cathedrals  or  other  churches. 
It  was  the  cnstom.  says  Oowell.  for  almost 

v'.ory  one  to  pive  by  will  niorp  or  k'.^s  to 
the  fabric  of  the  cathedral  or  pari.sh  church 
whore  he  lived.  These  lands  so  given  were 
called  "fabric  lands,"  because  given  ad  falfri- 
tarn  eceletUie  rcparandam,  for  repairing  the 
fabric  of  the  church.  Called  by  the  SaaCOOS 
••tluilK-r  lands."    Cowell;  Spelman. 

FABRICA.  In  old  English  law.  The  mak- 
ing or  coining  of  money.  Mem.  tn  Scaoc.  H. 
IS  Bdw.  L 


fVioere  Mcramentutn,  to  make  oath, 
fols.  SObb  185b.  See  **Make." 


Id. 


FABRICARE  (Lat)   To  make.   Used  of 

an  unlawful  making,  as  counterfeiting  coin 
(1  Salk.  342),  and  also  of  a  lawful  coiuhig. 

FAB  U  LA.  In  old  European  law.  A  con- 
tract or  formal  agreement;  but  particularly 

us^'d  in  the  l^mbardic  and  Vlslgothlc  laws 
to  denote  a  marriage  contract  or  a  will. 


FAC  SIMILE  PROBATE.  In  England, 
where  the  construction  of  a  will  may  be  ;if 
feeied  by  the  appearance  of  the  original  pa- 
per, the  eonrt  will'  order  the  probate  to  pass 
In  fac  timile.  as  it  may  possibly  help  to 
dK>w  the  meaning  of  the  testator.  1  Wil- 
mma,  mtn  <71h  Bd.)  S81.  886.  868. 

FACE.  The  face  of  an  instrument  is  that 
whl^  It  diovs  wtfhoot  extrinsic  sKplana- 


FAC  ERE  (Lat.)  In  civil  law.  To  do;  to 
make.  A  word  of  very  comprehensive  fig- 
nifleatlon.  Dig.  50.  16.  218.  See  Calv.  Lex. 
*^ri88oniuB."  An  important  word  formerly 
tn  tbo  language  of  writs  and  contracts,  and 
the  general  language  of  the  law. 

Faccre  de/aitam,  to  make  default  Brac- 
too,  fob.  888.  884b.  360b.  868. 

Faccre  dnellum.  to  make  the  duel;  to  en- 
gage in  the  combat,  or  make  or  do  battle, 
as  the  phras^  sttll  Is.  Bracton,  toL  141b. 

Fiucrv  jifiesi,  to  make  or  pay  a  Ifaie.  Id. 

fol.  154. 

facere  legem,  to  make  one's  law.  Id.  fols. 
186b,  8S4b,  888b.  416^ 


FACIAS  (Lat.  faa  n  .  to  make, to  do).  That 
I  you  cause.  Occurring  in  the  phrases  mstre 
\  facia;  that  yon  canse  to  know,  and  fieri 

facias,  that  you  cause  to  be  made,  etc  Used 
also  in  the  phrases  do  ut  facias,  1  give 
that  you  may  do.  and  facio  ut  facias,  I  do 
that  you  may  do.  two  of  the  four  divisions 
of  considerations  made  by  Blackstone  (2 
Comm.  444). 

FACIENDO  (Law  Lat.  from  faeerm  Law 
Pr.  fesuunl).  Doing,  making,  or  paying; 
one  of  the  apt  words  of  reserving  a  rent, 
used  in  ancient  deed.s.  Co.  Litt.  47a.  Ap- 
plied usually  to  those  services  which  con- 
sisted of  acta  done  CfooMones).  Factendo 
i'lde  tatta  tervitia.  doing  therefor  such  serv- 
ices. Braeton.  fol.  35b;  Fleta,  lib.  3,  c.  14, 
i  17. 

FACIE8  (Lat.)  The  face,  outward  appear- 
ance or  color  of  a  thing;  the  inspection  or 
view  of  a  thing.  Prima  fades,  the  first  face 
or  appearance.    Frima  facie,  on  the  first 

view  or  color. — at  first  blush,  as  the  modern 
phrase  is.  Bracton,  fols.  2^,  280.  See  "Col- 
or." 

FACILE.  In  Scotch  tew.  Easily  perauad* 
ed;  easily  imposed  upon.  Bell,  Diet 

FACILITY.  inSootchlaw.  FlUmejof dto- 

posltlon.    Bell,  Diet. 

«  FACINU8  QU08  INQUINAT  AEQUAT. 
Onllt  makes  eoual  those  whom  It  aCalns. 

FACIO  UT  DE8  (Lat.  I  do  that  you  may 
i^'ive).  .\  species  of  contra<  t  whicli  occurs 
when  a  man  agrees  to  perform  anything  for 
a  price  either  spectfleally  mentioned,  or  left 
to  the  determination  of  the  law  to  set  a  value 
on  it;  as  when  u  servant  hires  himself  to 
his  master  for  certain  wages,  or  aa  Hiciefl 
sum  of  money.  2  BL  Comm.  446.  i 

FACIO  UT  FACIAS  (T>at.  I  do  that  you 
may  do).  A  ^pedes  of  contract  in  the  civil 
law  which  occurs  when  I  agree  with  a  man 

to  do  his  work  for  him  if  he  will  do  mine 
for  me;  or  If  two  persons  agree  to  marry 
together,  or  to  do  any  other  positive  acts 
on  both  sides;  or  it  may  be  to  forbear  on 
one  aide  In  consideration  of  something  done 
on  the  othrn*.  8  BL  Comm.  444. 

FACT  (lat  /oefam).  An  action;  a  thing 

done:  a  circumstance. 

"Fact"  is  much  used  In  modern  times  In 
di.stiiiction  from  "law."  Thus,  in  every  case 
to  be  tried  there  are  facts  to  be  shown  to 
exist  to  which  the  law  Is  to  be  applied.  If 
law  is.  as  it  ip  paid  to  be.  a  rule  of  action,  the 
fact  is  the  action  shown  to  have  been  done, 
and  which  should  have  been  done  In  accord-^ 


Digitized  by  Google 


FACTA 


(354)  PACTUM  UNIU8,  ETC. 


ance  wiUi  the  rule.    Fact,  1q  this  sense, 
means  a  thing  done  or  existing. 

Material  farts  aro  tho^c  which  are  essen- 
liul  to  tho  ri^hl  (»f  action  or  dfifenBe. 

liiiniatcrial  farts  are  those  which  are  not 
essential  to  the  right  of  action  or  defense. 

Material  facts  must  be  shown  to  exist; 
immaterial  facts  need  not.  Tho  existence 
of  facta  Is  generally  determined  by  the  jury; 
but  there  are  many  facts  of  which  a  court 
takes  cognisance.  See  "Judge;"  "Jury;'* 
"Cognizance."  As  to  pleading  material  facts. 
Bee  (ioiiid,  PI.  e.  8.  f  S8.  And  see  S  Boot. 

Inst,  note  3150. 

FACTA.  In  old  English  law.  Deeds. 
Facta  armuruni,  deeds  or  feats  of  arms;  that 
Is,  jousta  or  toumamenta.  Cowell. 

Facta.  Facta  ef  comm,  fketa  and  eases. 
Bracton,  fol.  lb. 

FACTA   SUNT   POTENTIORA  VERBIS. 

Facts  are  more  powerful  than  words. 

FACTA  TENENT  MULTA  QUAE  FIERI 
prohibentur.  Deeds  contain  many  things 
Which  are  prohibited  to  be  done.  12  Coke. 
IM. 

FACTIO  TESTAMENTl  (t*t.)  In  civli 
law.  The  jiower  uf  making  a  will,  including 
right  and  capacity.  Also  the  power  of  re- 
ceiving under  a  will.  Tlcat 

FACTO.  In  fact;  hy  an  aet;  hy  the  act 

or  fart.  Ipso  facto,  by  the  act  itself;  by  the 
mere  effect  of  a  fact,  without  anything  su- 
peradded, or  any  proceeding  upon  it  to  give 
it  effect.    3  Kent,  Comm.  55,  58. 

FACTO  R.  An  agent  employed  to  sell  goods 
or  merchandise  consigned  or  delivered  to 

hira.  by  or  fnr  his  principal,  for  a  compen- 
sation, commonly  called  "factorage"  or  "com- 
mission.'* Paley,  Ag.  13;  1  Livermore,  Ag. 
6S;  Story.  .Xg.  5  33;  Comyn.  Dig.  "Mer- 
chant" (B):  .Malvnes.  l^ex.  Merc.  SI;  Beawes. 
Lex.  Merc.  -11;  3  Chit.  Com.  Law.  193;  2 
Kent,  Comm.  (3d  fi:d.)  622.  note  (d);  1 
Bell.  Comm.  395.  H  408.  409  :  2  Bam.  ft  Aid. 
143. 

A  domestic  factor  is  one  who  resides  in 
the  same  country  with  his  principal. 

A  foreign  factor  is  one  who  resides  in  a 
different  country  from  his  principal.  1  Term 

R.  112;  4  Maule  &  S.  .^Tfl 

A  "factor"  differs  from  a  "broker"  in  that 
he  Is  intrusted  with  the  possession  and 
management  of  the  goods  to  be  sold,  while 
a  broker  has  only  an  agency  to  sell,  or  pos- 
session lit  df K  iMiii-nf s     St()r>.  A^.  ?  ?,?>. 

In  Maritime  Law.  A  factor  was  an- 
ciently an  agent  who  accompanied  the  ship, 
the  carso  being  consigned  for  sale,  and  he 
being  empowered  to  purchase  a  return  car- 
go out  of  the  proceeds.  Snch  an  agent  Is 
usually  called  a  "supercargo."  Beawes,  Lex 
Merc.  44.  47.  I 

FACTORS'  ACTS.  A  name  given  to  certain 
English  statutes  of  which  40  &  41  Vict.  c.  39. 
is  the  latest,  validating  pledges  by  factors! 
to  bona  jftfe  pledgees.  I 

FACTORAGE.  The  wages  or  aHowineea! 


paid  to  a  factor  for  bis  services.  It  is  more 
usual  to  call  tlili  '^nuniasloiw.''  1  Boav. 
Inat  note  1013;  2  Bout.  Inst,  note  1288. 

FACTORIZING  PROCESS.  A  process  for 
attaching  effects  of  the  debtor  in  the  hands 
of  a  third  party.  It  is  substantially  the 
same  process  known  as  the  garnishee  pro* 
cess,  tottitee  process,  process  by  foreign  at* 
tachment  Drake,  Attadun.  I  461. 

FACTORY.  In  Scotch  law.  A  contract 
which  partakes  of  a  mandate  and  <oca(to  ad 
opcrandum,  and  which  is  in  the  ESngUsh  and 
.\merican  law  books  discussed  under  the 
title  of  "Principal  and  Agent"  1  Bell. 
Comm.  259. 

FACTUM.  A  man's  own  act  and  deed;  a 
culpable  or  criminal  act;  an  act  not  founded 
In  law ;  a  deed ;  a  written  instrument  under 
seal.  Called,  also,  chorfo.  Spelman;  2  BL 
Comm.  295. 

The  differein  e  between  factum  and  charta 
originally  would  seem  to  have  been  that  /oo 
turn  denoted  the  thing  done,  and  eharia  the 
evidence  thereof.  Co.  T.ltt.  9b.  When  a  man 
denies  by  his  plea  that  he  made  a  deed  on 
which  he  is  sued,  he  pleadfl  NOW  ecf  focttras, 
he  did  not  make  iU 

In  wills,  pactum  acMns  to  retain  an  aetive 
signification,  and  to  denote  a 
11  How.  (U.  S.)  358. 

A  fact.  Factum  proban</t<m,  the  fkct  tobe 
proved.  1  QreenL  Ev.  8  13. 

A  portion  of  land  gmnted  to  a  thrmer; 
otherwise  called  a  hide,  hoeoto.  ele.  SpeV 
man. 

 in  French  Law.  A  memoir  which  con- 
tains, concisely  set  down,  the  fact  on  which 
a  contest  has  happened,  the  means  on  which 

a  party  fotinds  his  pretensions,  with  the 
refutation  of  the  means  of  the  adverse 
ty.  See  Vlcat 

FACTUM  A  JUOICE  QUOD  AD  EJUS  OF- 
ficium  nbn  apeeta^  non  ratum  eat.  An  act 

of  a  Judge  which  does  not  pertain  to  his  of- 
fice is  of  no  force.  10  Coke.  76;  Dig.  TiO.  17. 
17<»;  nroom,  Leg.  Max.  CM  London  Ed.)  89. 

FACTUM  CUIQUE  SUUM,  NON  AOVER- 
sario.  nocere  debet.  A  man's  aettona  nhoold 
injure  hlmaelf.  not  hia  adversary.  Di^  60. 

17.  1S6. 

PACTUM   INPECTUM  PIBflt  NBQUIT. 

What  is  done  cannot  be  undone.  1  irMMut 

Kq.  96.  259. 
FACTUM  NEQANTIS  NULLA  PROBATIO. 

No  proof  la  Incumbent  on  him  who  deniea  a 

fact. 

FACTUM    NON    DiCITUR    QUOD  NON 

perseverat.  That  is  not  said  to  be  done  which 
does  not  last.    5  Coke,  96;  Shef,  Toach. 

fPrest.  Ed.)  391. 

FACTUM  PROBANOUM.  The  fact  to  be 
proved. 

PACTUM  PR0BAN8.  An  evidentiary  fact. 

FACTUM  UNIUS  ALTERl  NOCERE  NON 
deltet.  The  deed  of  one  ahoold  not  hnrt  tat- 
other.  Co.  Lltt  152. 
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PACULTAS  PROBATIONUM  NON  EST 

angustanda.    The  right  of  ofTerlng  prooit  Is 

not  to  be  narrowed.   4  Inst.  279. 

FACULTIES  OF  HUSBAND.  His  ability 
by  earalsgt,  or  out  of  accumulated  resources, 
to  pay  mlimony  whidi  may  te  awarded  to  a 
wife  snlos  for  dfirorce.  It  should  be  a^ 

leged  as  a  foundation  for  an  allowance  of ! 
alimony  or  support   Not  in  common  use.  j 

FACULTY.  I 
 In  Canon  Law.  A  Itcense;  an  author- 
ity.   For  example,  the  ordinary,  having  the  ' 
disposal  of  all  seats  in  the  nave  of  a  church, 
may  grant  this  power,  which,  when  it  is 
delegated,  is  called  a  "faculty,"  to  another,  i 
Faculties  are  of  two  kinds:    First,  when  j 
the  grant  is  to  a  man  and  his  heirs  in 
gross;  second,  when  it  is  to  a  person  and 
his  heirs  as  appurtenant  to  a  house  which  he 
holds  in  the  parish.  1  Term  R.  429.  432;  12 
Coke,  106. 

 In  Scotch  Law.  AhlUty  or  power.  Tlie 

term  "faculty"  is  more  properly  applied  to  a 
power  founded  on  the' consent  of  the  party 
from  whom  it  springs,  and  not  founded  on 
property.   Kames,  Eq.  &M. 

 In  American  Collegea.  The  faenlty  Is 

the  body  of  instructors. 

FACULTY  OF  ADVOCATES.  The  college 
or  aodety  ol  adTocatas  In  Sootland. 

FADERPIUM.  A  marriase  gift  coming 
from  tbe  father  or  brotber  of  the  bride. 

FAEDER  FEOH.    The  portion  brought  by  I 
a  wife  to  bcr  husband,  and  which  reverted  i 
to  a  widow,  in  case  the  heir  of  her  deceased  ' 
husband  refused  his  consent  to  her  second 
marriage;  i.  e..  it  reverted  to  her  family  in 
she  retnmed  to  tbem.  Ane.  Inst  Eng. 


kin  to  the  murderer  by  any  one  of  tbe  kin 

of  the  nuirrlered  man.   Du  Cange;  Spelman. 

FALLITE  (Fr.)  Bankruptcy;  failure;  the 
condition  of  a  merchant  who  ceases  to  pay 
his  debts.  3  Masse,  Dr.  Comm.  171;  Ouyot, 
Rep.  Univ. 

FAILURE  OP  CONSIOERATION.  Failure 

of  a  party  to  a  contract,  whether  by  fault 
or  necessity,  to  perform  that  which  he  has 
obligated  himself  to  do. 

To  constitute  failure  of  consideration, 
there  must  be  failure  to  perform  that  which 
was  iiiomisfd;  subsequent  depreciation  of 
the  thing  promised  (86  N.  C.  498),  though 
due  to  inherent  defects  (78  111.  678).  not  be- 
ing a  legal  failure  of  consideration. 

It  is  a  phase  of  want  of  consideration,  the 
contract  being  in\ali<l  lor  absence  of  con- 
sideration after  the  consideration  has  failed. 
But  In  another  sense,  want  of  consideration 
implies  that  there  never  was  a  considera- 
tion, while  tailure  of  consideration  implies 
the  existence  of  mutual  promises  at  the  mak- 
ing of  the  contract,  and  the  subsequent 
breach  of  one  party. 

Failure  of  consideration  differs  from  non- 
performance or  breach  only  as  to  the  point 
of  view;  the  same  acts  constituting  a  failure 
of  consideration  in  respect  to  the  effect  to 
release  the  other  party  from  his  obligation, 
and  a  breach  in  respect  to  the  effect  to  ren- 
der the  nonperforming  party  liable  in  dam- 


PAB8TINQMEN.  Approved  men  who  were 

strong  armed.  Subsequently  the  word  seems 
to  have  been  used  in  the  sense  of  "rich," 
and  hence  it  probably  passed  into  Its  later 
and  common  meaning  of  pledges  or  bonds 
men.  wbldi.  by  Sa»m  custom,  were  bound 
to  answer  for  each  Other's  good  behavior. 

Cowell;  Du  Cange. 

FAGGOT.  A  badge  worn  in  popish  times 
by  persons  who  had  recanted  and  abjured 
what  was  then  adjudged  to  be  heresy,  as  an 
emblem  of  what  they  had  merited.  Cowoll. 

FAGGOT  VOTES.  A  faggot  vote  is  where 
a  man  is  formally  ijos.m-Hscd  of  a  right  to 
Tote  for  members  of  parliament,  without 
possessing  the  substance  which  the  vote 
diould  represent:  as  if  he  is  enabled  to  htiy 
a  property,  and  at  the  same  moment  mort 
gage  it  to  its  full  value  for  the  mere  sake  of 
tb«  vote.  Such  a  vote  is  called  a  "faggot 
vote."  Wbarton. 

FAIDA.  In  Saxon  law.  Great  and  open 
hostility  which  arose  on  account  of  some 
murder  committed.  The  term  was  applied 
only  to  that  deadly  enmity  In  deference  to 
which,  among  the  Germans  and  other  north- 
ern nations,  if  murder  was  committed,  pun- 
ishment might  be  donanded  from  any  one  of 


FAILURE  OF  ISSUE.  A  want  of  issue  to 
take  an  estate  limited  over  by  an  executory 
devise. 

Failure  of  Issue  is  definite  or  indefinite. 
When  the  precise  time  for  the  failure  of  is- 
siie  is  fixed  by  the  will,  as  in  the  case  of  a 
devise  to  Peter,  but,  if  he  dies  without  issue 
living  at  the  time  of  bis  death,  tben  to  an- 
other, this  is  a  failure  of  issue  definite.  An 
Indefinite  failure  of  issue  is  the  very  con- 
verse or  opposite  of  this,  and  It  slgnillaB  a 
general  failure  of  issue,  whenever  it  may 
happen,  without  fixing  any  time,  or  a  ce^ 
tain  or  definite  period,  within  which  it  must 
happen.  2  Bouv.  Inst  note  1849.  See  "Dy* 
ing  ^thout  Issue.*' 

FAILURE  OP  RECORD.  The  neglect  to 
produce  the  record  after  having  pleaded  It. 
When  a  defendant  pleads  a  matter,  and  of- 
fers to  prove  it  by  the  record,  and  thpn 
pleads  nul  tiel  record,  a  day  is  g^ven  to  the 
defendant  to  bring  in  the  record.  If  he 
fails  to  do  so.  he  is  said  to  fall,  and.  there 
iH'ing  a  tailure  of  record,  the  plaintiff  is  en 
titled  to  jtulgment.  Termes  de  la  Ley.  See 
the  form  of  entering  it,  1  Wm.  Saund.  92, 
note  S. 

FAINT  (or  FEIGNED)  ACTION.    In  old 

English  practice.  An  action  was  so  called 
where  the  party  bringing  it  had  no  title  to 
recover,  although  tbe  words  of  the  writ  were 
true.  A  false  action  was  properly  where  the 
words  of  tbe  writ  were  false.  Litt  I  889; 
Co.  LItt.  361. 

FAINT  PLEADER.  A  false,  fraudulent, 
or  collusory  manner  of  pleading,  to  tbd  da* 
ceptlon  of  a  tMrd  person. 
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FAIR.  A  publlf  mart  or  place  of  buying 
and  aeUlns*  1  Bl.  Comm.  274.  A  greater 
apedes  of  market,  reearring  at  more  dittmnt 

intervals. 

A  fair  is  usually  atteuded  by  a  greater 
eonconrae  of  people  than  a  market,  for  the 
anni&erapnt  of  whom  various  oxhibitiooa  are 
gotten  up.    .M(  ("iilloch  ;  Wliarton. 

A  solemn  or  greater  sort  of  market,  grant- 
ed to  any  town  by  privilege,  for  tbe  more 
speedy  and  commodlone  provision  of  each 
things  a.«5  the  subject  necdrfh,  or  the  uttf-i- 
ance  of  such  things  as  we  abound  in  above 
our  own  uses  and  occasions.  Oowell;  Cuil* 
ningharo.   A  privileged  market. 

A  f^r  is  a  franchise  which  is  obtained  by 
a  grant  from  the  crown.  2  Inst.  220;  3  Mod. 
128;  3  Lev.  222;  1  Ld.  Raym.  341;  2  Saund. 
178;  1  Rolle,  Abr.  106;  Tomllns;  Cunning- 
ham. 

In  the  United  Sta*f-s.  fairs,  in  the  ancient 
sense,  are  almost  unknown.  They  are  recog- 
nized in  Alabama  (Aik.  Dig.  409.  note),  and 
In  Nortb  Carolina,  where  they  are  regulated 
by  statute  (1  Rot.  8t  N.  C.  282). 

FAIR-PLAY  MEN.  A  local  irregular  tri- 
bunal which  existed  in  Pennsylvania  about 
tbe  year  17W. 

About  the  year  17fi9  there  was  a  tract  of 
country  in  Pennsylvania  situate  between  Ly- 
eomlng  creek  and  Pine  creek.  In  which  the 
proprietaries  prohlbhcd  the  making  of  sur- 
veys, as  it  was  doubtful  whether  it  had  or 
had  not  beon  i  eded  by  the  Indians.  Al- 
though settlements  were  forbidden,  yet  ad- 
venturers  settled  themselves  there.  BelVK 
without  the  pale  of  ordinary  authorities,  the 
inhabitants  annually  elected  a  tribunal,  in 
rotation,  of  three  of  their  number,  whom 
they  denominated  "fair-play  men,"  who  had 
authority  to  decide  all  disputes  as  to  bound- 
aries. Their  decisions  w.  rr  final,  and  en- 
forced by  the  whole  community  en  ma*9c. 
Their  deelilons  are  said  to  have  been  Just 
and  equitable.  2  Smith,  Pa.  Lawa»  195;  Ser* 
geant,  Land  Laws  Pa.  77. 

FAIR  PLEADER.  The  name  of  a  writ 
given  by  the  statute  of  Marlebrtdfe,  62  Hen. 
UL  c.  11.  See  "Beaupleader." 

FAIT.  Anything  done:  a  deed  lawfully 
executed.  Comyn,  Dig.  Fcmme  de  fait,  a 
wife  de  faoto. 

FAIT  ENROLLE.  .\  deed  enrolled,  as  a 
bargain  am!   al.  of  freeholds.   1  Keb.  568. 

FAITOURS.  Idle  persons;  idle  livers; 
vagabonds.  Termes  de  la  Ley;  Cowell; 
Blount;  Cnnntngham. 

FALCARE  'Lat.)  To  f  nt  or  mow  down. 
Falcare  prula.  to  cut  or  mow  down  grass  in 
meadows  hayed  (laid  in  for  bayi  was  a  cus- 
tomary service  for  the  lord  by  his  inferior 
tenants.  Kennett. 

Falrator,  the  tenant  performing  the  serv- 
ice. 

Faleatura,  a  day's  mowing;  fatcaiura  una, 

once  mowing  the  grass. 
Falvatia,  a  mowing. 

Falcata,  that  which  was  mowed.  Ken- 
nett; Cowell;  Jacob. 


FALCIDIA.  In  Spanish  law.  The  fourth 
portion  of  an  inheritance,  which  legally  be- 
longs to  the  heir,  and  for  the  protection  of 

whit  h  he  has  the  right  to  reduce  the  legacies 
to  three  fourth  parts  of  the  succession.  In 
order  to  protect  his  Interest 

PALCIDIAN  LAW.    In  Roman  law.  A 

statute  or  law  restricting  the  right  of  dis- 
posing of  property  by  will,  enacted  by  tba 
people  durtaig  the  reign  of  Augustus^  on  the 
proposition  of  Falcidius,  who  was  a  trihuae, 
in  the  year  of  Rome  714. 

Its  principal  provision  gave  power  to  fa 
thers  of  families  to  bequeath  tiiree-fourths 
of  their  property,  bat  deprived  them  of  tfa« 
power  to  give  away  the  other  fourth,  which 
was  to  destend  to  the  heir.  InsL  2.  22.  This 
fourth  was  termed  the  "Falcidlan  portion." 

A  similar  principle  has  been  adopted  In 
Louisiana,  where  donations  inter  vivos  or 
VKirtis  cuu-sa  cannot  exceed  two-thirds  of  the 
property  of  the  disposer,  if  he  leaves  at  his 
decease  a  legitimate  child;  one^half;  if  he 
leaves  two  children:  and  one-third.  If  he 
leaves  three  or  a  greater  number.  Civ.  Code, 
art.  1480. 

A  similar  principle  prevailed  in  England 
in  earlier  times,  and  It  was  not  until  after 
the  Restoration  that  the  power  of  a  father 
to  dispose  of  all  his  property  hy  will  be- 
came fnlly  established.  2  Bl.  Comm.  11. 
As  to  the  early  history  of  testamentry  law, 
see  Maine,  Anc.  Law. 

At  the  present  day,  by  the  common  law. 
the  power  of  the  father  to  give  all  his  prop- 
erty. Is  nnquallfled.  He  may  bequeath  it  to 
his  children  equally,  to  one  in  ineference  to 
another,  or  to  a  stranger  in  exclusion  of  all, 
except  that  his  widow  has  a  lifl^t  of  dower 
in  his  real  property.  In  SOme  of  the  states. 
iliH  statutes  authorizing  bequests  and  de- 
vises to  charitable  corporations  limit 
amount  which  a  testator  may  give,  to  a 
tain  fraetl<m  of  Ms  estate. 

FALCIDIAN  PORTION.  Thai  portion  of 
a  testator's  estate  which,  by  the  Falcidlan 
law,  was  required  to  be  left  to  the  heir, 
amounting  to  at  least  one-fonrtli.  CiT.  Coda 
La.  art  1608;  1  White.  New  Recop.  IOC 

FALDA  (Spanish).    The  slope  or  Skirt  at 
a  bin.   2  WalL  (U.  S.)  673. 
 In  Old  English  Law.  A  dne»  fold; 

the  liberty  of  faldage.  or  setting  up  in  a 

field  a  movable  pen  for  sheep. 

FALOAE  CURSUS.  A  Sheep  walk.  2 
Vent  189. 

PALDAIME.  The  privilege  which  ancient- 
iv  several  lords  reserved  to  themselves  of 
setting  up  folds  for  sheep  in  any  fields  with- 
in their  manors,  the  better  to  manure  them, 

and  this  not  only  with  their  own.  but  their 
tenants*,  sheep.  Called,  variously,  secta  fai- 
darr.  fold-rovrfir.  (irc-fold,  faHdogtlL  OUb' 
ningham;  Cowell;  Spelman. 

FALDATA.    In  old  English  law.   A  flock 

or  fold  of  sheep.  C'Owell. 


FALDFEY.  A  eompensatloa  paid  bj  MM 
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«  ustomary  tenants  that  they  might  have  lib- 
erty to  fold  their  own  sheep  on  their  OWn 
land.    ("tinniiiKham ;  Cowell;  Blount. 

FALOISOORY.  The  biahop'B  seat  or 
throne  within  the  chancel. 

FALD80CA  (Saxon).  The  liberty  or  priv- 
U60a  of  foldace. 

FALDSTOOL,  or  FOLD8TOOL.  A  place 
at  the  Bouth  aide  of  the  altar  at  which  tito 
eewrelsii  kneola  at  his  coronation. 

FALOWORTH.  A  person  of  age  that  he 
may  be  Mdkomed  of  some  deoemtary.  Da 

Kresne. 

.FALERAE.  In  old  English  law.  The  tackle 
«od  fnniltare  of  a  cart  or  wtf n.  Blonnt 

FALESIA.  In  old  English  law.  A  hill,  or 
down  by  the  seaside.  Go.  UtL  6b;  Doiiiee> 

day  Book. 

FALK  LAND.    See  Folcland." 

FALL.  In  Scotch  law.  To  lose.  To  fall 
m.  right  Is  to  lose  or  fotfeit  It.  1 


FALL  OF  LAND.  In  English  law.  A 
quantity  of  land  six  ells  square,  superficial 


FALLO.  to  Spanish  law.  The  final  de- 
cree or  jadgment  given  In  •  lawsuit 

FALSA  DEMONSTRATIO  (Lat.)     In  the 

dvil  law.  False  designation;  erroneous  de- 
seripttan  of  a  person  or  thing  in  a  written 
laBtranent  Inst  S.  M.  SO. 

FALSA  DEMONSTRATIO  NON  NO.CET. 
A  false  description  does  not  vitiate.  6  Term 
B.  67C.  See  t  Story  (U.  S.)  291;  1  OreenL 
Kw.  §  101;  Broom,  Leg.  Max.  (3d  London 
■d.)  562;  2  Pars.  Cont  62,  note,  69,  note. 
71,  note,  76.  note;  4  a  B.  128;  U  a  B.  SOS; 

14  a  &  m. 

FALSA  DEMONSTRATIONE  LEGATUM 
non  peri  mi.  A  legacy  is  not  destroyed  by 
an  incorrect  description.  S  Bradf.  Bur.  (N. 
Y.)  144,  140. 

FALSA  MONETA.    In  civil  law.  FslseOT 

counterfeit  money.    Code,  9.  24. 

FALSA  ORTHOGRAPHIA,  8IVE  FALSA 
frammatlear  non  vltlat  conceeelonem.  Iktae 

spelling  or  false  grammar  does  not  vitiate 
a  grant   9  Coke.  18;  Shep.  Touch.  55. 

FALSARE.  To  counterfeit.  Bracton,  fol. 
S7«b. 

PALSARIUSkOrFOLSONARIUS.  Aconn- 
terfelter.  Towns.  PI.  S60;  Hot.  Fraads»  4S4. 

FALSE  ACTION.  See  '*Felgned  Action." 

FALSE  CHARACTER.    PersonatinK  the 
or  mistress  of  a  servant,  or  any  rep- 
itatlTe  of  each  master  or  mistress,  and 

giving  a  false  character  to  the  .servant,  is 
an  offense  punishable  in  England  with  a  fine 
0f  «S0.  St  SS  Geow  m.  c.  S6. 


FALSE  IMPRISONMENT.  Any  unlawful 
restraint  of  a  man's  liljerty,  whether  in  a 
place  made  use  of  for  imprisonment  gener- 
ally, or  in  one  used  only  on  the  particular 
occasion,  or  by  words  and  an  array  of  force, 
without  bolts  or  bars,  in  any  locality  what- 
ever. 2  Hi.sh.  Crim.  Law,  §  669;  8  N.  H. 
550;  9  N.  H.  491;  7  Humph.  (Tenn.)  43;  12 
Ark.  43;  7  Q.  B.  742;  5  VL  8  Blackf. 
(liul.)  Ifi;  9  Johns.  (N.  Y.)  117;  I  A.  K. 
Marsh.  (Ky.)  345. 

The  charactertsUe  of  fislse  Imprisonment 
is  the  unlawfulness  of  the  detention.  If  the 
person  is  detained  under  valid  process, 
though  It  be  erroneously  or  oudleloualy  is- 
sued. It  is  not  false  Imprisonment  68  Wis. 

276;  17  Kan.  WA). 

FALSE  JUDGMENT  (Law  Lat.  fuhiim  in- 
dicium; breve  <le  falso  judirio).  In  English 
law.  A.  writ  which  lies  to  the  courts  at 
Westminster  to  rererse  the  judgment  of 
some  inferior  court  not  of  record.  3  Bl. 
Ck>mm.  84,  406;  FiUh.  Nat  Brev.  18;  Finch, 
Law,  bk.  4,  c  47. 

FALSE  LATIN.  In  old  practice.  Ungram* 

matiial  Latin.  Before  the  statute  directing 
law  pru(  codings  to  be  iu  English,  if  a  Latin 
word  was  significant,  though  not  true  or' 
good  Latin,  yet  an  Indictmont.  declaration, 
or  !lno  sliould  not  be  impcarhed  or  quashed 
on  account  of  it,  a.s  where  the  word  procfato 
was  used  for  proetatoe,  and  the  like.  Bat 
If  the  word  was  not  Latin,  nor  allowed  by 
the  law  as  t-ocabuhnn  art  is  (a  word  or  term 
of  art),  but  was  Insensible  there.  If  it  were 
In  a  material  point,  as  if  murdredum  wis 
used  for  murdrum,  in  an  Indictment,  or 
hnryariter  for  hurglariter.  It  made  the  whole 
vicious  and  insufflcienL  5  Coke.  121b.  See 
4  Mod.  159:      Mod.  281;  11  Mod.  399. 

FALSE  NEWS.  Spreading  false  news, 
whereby  discord  may  grow  between  the  sov- 
ereign of  England  and  his  people,  or  the 
great  men  of  the  realm,  or  which  may  pro- 
duce other  mischiefa.  still  eeems  to  be  a 
misdemeanor,  under  St.  3  Bdw.  I.  e.  S4. 
Steph.  Dig.  Crim.  Law,  §  95. 

FALSE  PERSONATION.  See  "Persona- 
tion." 

FALSE  PRETENSES.  In  criminal  law. 
False  representations  and  statements,  made 
with  a  fnradnlent  design  to  obtain  '4none7, 
goods,  wares,  and  merchanrliso,**  with  Intent 
to  cheat   2  Bouv.  Inst,  note  2808. 

Sncb  a  fnradnlent  representation  of  a  pest 

nr  existing  fact  by  one  who  knows  it  not  to 
be  true  as  is  adapted  to  induce  the  person 
to  whom  it  is  made  to  part  with  something 
of  value.    2  Hish.  Crim.  Law,  §  115. 

The  offense  is  distinguished  from  "larce- 
ny" by  the  Intent  with  which  the  injured  per- 
son parts  with  his  property,  in  larceny, 
the  property  Is  taken  against  the  vwwtu 
will,  while  by  false  pretenses  he  is  induced 
to  voluntarily  part  with  it  77  N.  Y.  114. 

At  common  law  It  was  not  criminal  to  ob- 
tain  property  by  false  representation  with- 
out false  weights,  measures,  or  tokens,  hut 
this  Is  genwatly  dianged  by  statute.  To 
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eoDstitute  tho  offense  of  obtaining  property 
by  false  pretenses: 

(1)  There  must  be  an  actual  r^roaentar 
tion. 

(2)  The  rppri'soutation  must  be  of  a  fact, 
not  a  prediction  of  future  events,  a  promise, 
an  expresBfon  of  opinion,  or  mere  dealer's 
talk. 

(3)  The  pretense  must  be  false  at  the  time 
the  property  is  obtained. 

(4)  It  must  be  reaaonably  calculated  to 
deo«lTO»  when  conilderad  wltii  rt^tnam  to 

eapaolty  of  the  peraon  to  wtaoBi  It  la 
made. 

(6)  It  must  be  made  (a)  with  Icnowledge 
that  it  is  false;  (b)  with  intent  to  defraud. 
.(c)  with  intent  to  deprive  the  owner  of  his 
property. 

(6)  It  mnat  deceive  the  party  to  whom  it 
ta  made;  thai  la,  It  mnat  be  relied  on. 

(7)  Nagilflenoe  of  the  peraon  detranded 
la  no  defenae^ 

(8)  The  property  mnat  be  aotnally  ob- 
tained. 

(9)  The  person  to  whom  the  pretense  was 
made  must  bo  defrauded. 

(10)  The  thing  obtained  must  be  within 
the  tema  of  tbe  atatotaa.  1  Clailc  *  liar 
dual,  Orlmeat  818. 

FALSE  RETURN.  A  return  made  by  tho 
aheriff,  or  other  miniaterial  ofllcer,  to  a 
writ  In  wbleb  la  etated  a  flaet  eontrary  to 

tho  truth,  and  Injurious  to  one  of  the  par- 
ties, or  some  one  having  an  interest  in  it. 

FALSE  SWEARING.  In  English  law.  A 
misdemeanor  consisting  of  making  a  will- 
fully false  (mth,  but  not  in  a  judicial  pro- 
ceeding, by  wliich  circumstance  it  is  distln- 
gniabod  firom  perjury. 

FALSE  TOKEN.    A  falao  document  or  > 
sign  of  the  existence  of  a  fact, — in  general 
need  for  the  porpoae  of  fraud.  See  2  Star- 
kle,  E}t.  688. 

It  must  be  aomething  real  aad  vlalble.  58 
Ga.  409. 

FAL8EDAD.  In  Spanish  law.  Falsity; 
an  alteration  of  tho  truth.  I-as  Partidas.  pt. 
8.  tit.  26,  lib.  !. 

Deception;  fraud.  Id.  pt  3,  tit  32.  lib.  2L 

FALSEHOOD.  Any  untrue  assertion  or 
proposition;  a  willful  ad  or  declaration  con- 
trary to  the  truth. 

It  doea  not  always  and  necessarily  Imply 
a  lie  or  willful  untruth,  but  is  generally 
used  In  tho  .socond  sonse  hero  givon.  It  is 
committed  either  by  tbe  willful  act  of  the 
party,  m  by  dlaalnmlatlon,  or  by  worda.  It 
is  willful,  for  example,  when  the  owner  of 
a  thing  sella  it  twice,  by  different  contracts, 
to  different  individuals,  unknown  to  them; 
for  in  thia  the  aeller  mnat  willfully  declare 
the  thing  la  bla  own  when  be  known  that 
It  is  not  so.  It  Is  committed  by  dissimu- 
lation when  a  creditor,  having  an  under- 
standing with  his  former  debtor,  sells  the 
land  of  the  latter  although  he  has  been  paid 
the  debt  which  was  due  to  him.  Falsehood  by 
word  la  committed  when  a  witneaa  swears  to 


what  he  knows  not  to  be  true.  See  Rose. 
Crlm.  Bv.  888. 

FALSI  CRIMEN.   FfwidaileBt  aubornatloB 

or  concealment,  with  design  to  darkim  or 
hide  tho  truth,  and  make  things  appear 
otherwise  than  they  are.  It  is  committed 
(1)  by  words,  as  when  a  witness  swears 
falsely;  (2)  by  writing,  as  when  a  person 
antedates  a  contract;  (3)  by  deed,  as  selling 
by  false  weights  and  measures.  Wharton. 
See  *KMnien  Falsi." 

PALSiPY. 

 In  Chancery  Practice.    To  prove  that 

an  item  in  an  account  before  the  court  as 
complete,  which  is  inserted  to  the  debit  of 
the  peraon  faialfylng,  ahonld  have  been  omit- 
ted. 

When  a  bill  to  open  an  account  has  been 
filed,  the  plaintiff  is  sometimes  allowed  to 
aurcharge  and  falalfjr  auch  account;  and  tt 
anything  has  been  inserted  that  is  a  wrong 
charge,  he  is  at  liberty  to  show  it,  and  that 
is  a  falsiflcation.  2  Yes.  Jr.  565;  11  Wbaat 
(U.  S.)  237.  See  "Surcharge." 

In  Crimtnat  Law.  To  alt«r  or  ntaka 
false.  The  alteration  or  making  false  a  rec- 
ord is  punishable  at  common  law  by  statute 
in  the  atates,  and.  if  of  reoorda  of  the  United 
States  courts,  by  act  of  congress  of  ApiU 
30.  1790.    1  Story.  U.  S.  Laws.  86. 

A  fraudiili't  t  falBificatlon  of  accounts  la 
generally  criminal.  140  Mass.  279;  18  Hon 
(N.  T.)  888. 

 In  Practice.  To  pfova  a  lUis  to  ba» 

false.   Co.  Litt.  104b. 

FALSING.  In  Scotch  law.  iUking  or 
proving  fUae.  Bell,  IMeL 

PAL8INQ  OP  DOOMS.    In  Sooteii  taw. 

Prostestlng  against  a  sentence,  and  taking 
an  appeal  to  a  higher  tribunal.  BelU  Diet 

An  action  to  aet  aalde  a  deereew  Skana  da 
Verb.  Sign. 

FALSO  RETORNO  BREVIUM  (Law  LaL) 
In  old  English  law.  The  name  of  a  writ 
which  might  have  been  sued  out  against  n 
sheriff  for  falaely  returning  write.  CHuh 

ningham. 

FALSONARIUS.  A  forger;  a  counterfeit- 
er. See  ^Waarlna."  Hot.  Plmnd^  484. 

FALSUM  (LaL)  In  dTU  taw.  A  fModn- 

lent  Imitation,  perversion,  or  suppreaalon  of 
truth,  such  as  an  imitation  of  another's 
hruidwrlting.  or  an  instrument  or  writing 
belonging  to  him;  a  cutting  out  of  a  part  of 
a  writing. 

PAL8U8  IN  UNO.PALSUS  IN  OMNIBUS. 

False  in  one  thing,  false  In  ovorvthlng.  1 
Sumn.  (U.  S.)  356;  7  Wheat  (U.  S.)  838; 
S  Wla.  846;  8  Jonea  .(N.  C)  887. 

FAMA,  FIDES,  ET  OCULUS  NON  RATI- 
untur  ludum.  Fame,  plighted  faith,  and  eye- 
sight do  not  endure  deceit   3  Bulst  226. 

FAMA,  QUAE  SUSPICIONEM  INDUCIT, 
oriri  debet  apud  bonoe  et  gravee,  non  qui- 
dem  malevoloe  et  maledloM^  aed 
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•t  fide  dignas  personas,  non  semel  sed  sae- 
plu«t  (iMia  clamor  minuit  et  dafamatio  mani- 
fntat.    Report  which  IndacM  ansptdoik, 

ought  to  arise  from  good  and  grave  men; 
oot.  indeed,  from  malevolent  and  malicious 
BUB,  but  from  cautious  and  cr^lble  per- 
sons;  not  only  once,  but  frequently;  for 
clamor  diminlBhes,  and  defamation  mani- 
feata.  S  Inat  St. 

FAMACIDE.   A  dandeMr 

PAMILIA  (Lat.) 

 In  Roman  Law.   A  family. 

This  word  had  four  different  acceptations 
in  the  Roman  law.  In  the  first  ami  most 
restxictad  sense  it  designated  tlxe  pater-fa- 
MlHoa.— hit  wife,  his  ehlMren,  and  o(her 
descendants  Fubject  to  his  paternal  power. 
In  the  second  and  more  enlarged  sense  It 
aomprehended  all  the  agnates, — that  Is  to 
•iy,  all  the  different  families  who  would  all 
ha  subject  to  the  paternal  authority  of  a 
eommon  chief  if  he  were  still  living.  Here 
It  has  the  same  meaning  as  agnatic.  In  a 
third  aeecqptatloB  It  comprises  ths  slaTSS  and 
those  who  are  in  mancipio  of  the  chief,  al- 
though considered  only  as  things,  and  with- 
out any  tie  of  relationship.  And,  lastly,  It 
rigniflea  the  whole  fortune  or  patrimony  of 
the  chief.  See  "Pater-FamUlaa;'*  1  Ortolan, 
S8. 

——In  Old  English  Law.  A  household;  all 
the  servants  belonging  to  one  master.  Dn 

Cange;  Cowell.  A  sufficient  quantity  of  land 
to  maintain  one  family.  The  same  quantity 
of  land  Is  called  sometimes  mansa  (a 
manae).  familia,  oarucata.  Du  Cange;  Cun- 
almluan;  Cowell;  Creasy.  Ohttreh  Hist 

FAMILIAE  EMPTOR.  In  Roman  law.  An 
tatarmedlate  penen  wlio  puthased  tlia  f 

gregate  Inheritance  when  sold  per  aes  et 
libram.  In  the  process  of  making  a  will  un- 
der the  Twelve  Tables.  This  purchaser  was 
aaereljr  a  man  of  straw,  transmitting  the  in- 
herttaaes  to  flM  kosret  proptr.  BrowB. 

FAMILIAE   ERCI8CUNDAE    (Lat.)  In 

civil  law.  An  action  which  lay  for  any  of 
the  coheirs  for  the  division  of  what  fell  to 
thsm  Hj  inlMritaBee.  8talr»  Inst  Ub^  1,  tit 

FAMILIARK8  REGIS.  Persons  of  the 
hinge's  hoiosehold.  The  ancient  title  of  the 
IrtX  elflrksT*  of  chancery  In  England.  Crabb, 
Com.  Law,  184;  2  Reeve.  Hist.  Eng.  Law, 
UA,  261.    FamUier  de  la  chauncery.  Kel- 


FAMILY.  Father,  mother,  and  children. 
All  the  individuals  who  live  under  the  an* 
thority  of  another,  Including  the  servants 
of  the  family.  All  the  relations  who  de- 
scend from  a  common  ancestor,  or  who 
spring  from  a  common  rooC  Code  La.  art 

J522.  No.  Id;  0  Vos.  :^23. 

As  used  in  homestead  and  exemption  laws. 
It  tiMflrallj  includes  all  persons  resident 
under  a  roof  whom  the  head  of  the  family 
Is  under  legal  or  moral  duty  to  support. 
Thomp.  Homest  St  Ex.  5  44. 

In  other  connections  it  haa  heea  given  a 


wider  significance,  having  been  held  to  in- 
clude servants,  but  not  boarders  (63  IlL 
263),  or  even  permanent  hoarders,  but  not 
visitors  (13  Mass.  520). 

In  the  constmction  of  wills,  the  word 
"family/*  whsa.  applied  to  personal  proper* 
ty,  is  STDonjrinous  with  "kindred."  or  "rela- 
tions." meaning  next  of  kin,  as  applied  to 
personalty  (9  Ves.  323),  and  heirs  at  law, 
aa  applied  to  realty  (17  Ves.  266).  It  may 
nevertheless  by  confined  to  particular  rela* 
tions  by  the  context  of  the  will,  or  may  be 
enlarged  by  it,  so  that  the  expression  may 
in  some  cases  mean  dilldren.  or  next  of 
kin.  and  in  others  may  even  include  rela- 
tions by  marriage.  1  Rop.  Leg.  115;  1  Hov. 
Supp.  to  Ves.  3(55.  notes  6,  7;  2  Ves.  Jr.  110; 
4  Ves.  708;  5  Vea.  156;  17  Ves.  255;  8  Bast, 
172:  5  ifeola  *  &  126.  Sea  *liSgalaa:'*  Dig. 

50.  16.  195.  2. 

FAMILY  ARRANGEMENTS.  An  agree- 
ment made  between  a  father  and  his  son.  or 

children,  or  between  brothers,  to  dispose  of 
property  in  a  different  manner  to  that  whi<di 
wmtid  otherwise  take  plaoa. 

In  these  cases,  frequently,  the  mere  rela- 
tion of  the  parties  will  give  effect  to  bar- 
gains otherwise  without  adequate  considerar 
tion.    1  Chit.  Prac.  67;  1  Turn.  &  R.  13. 

FAMILY  BIBLE.  A  Bible  containing  a 
record  of  the  births,  numrlages,  and  deatha 
of  tba  members  of  a  lamlly. 

FAMILY  MEETINGS,  or  FAMILY  COUN' 
cila.  In  Louisiana.  Meetings  of  at  least  live 
relations,  or.  In  defanlt  of  relations  of  mi- 
nors or  other  persons  on  whose  Interest  they 
are  called  upon  to  deliberate,  then  of  the 
friends  of  such  minors  or  other  persons. 

The  appointment  of  the  members  of  the 
family  meeting  is  made  br  Uie  Judge.  Tbe 
relations  or  friends  must  be  selected  from 
among  those  domiciliated  In  the  parish  in 
which  the  meeting  Is  held.  The  relations  are 
selected  according  to  their  proximity,  begin- 
ning with  the  nearest.  The  relation  is  pre- 
ferred to  the  connection  in  the  .same  degree; 
and  among  relations  of  the  same  degree  the 
eldest  Is  preferred.  The  under  tutor  must 
also  be  present.   6  Mart.  (T.,a.;  N.  S.)  45.'>. 

The  family  meeting  is  held  before  a  jus- 
tice of  the  peace,  or  notary  public,  appointed 
by  the  judge  for  the  purpose.  It  is  called 
for  a  fixed  day  ami  hour,  by  citations  deliv- 
ered at  least  three  days  befbre  the  day  a]^ 
pointed  for  that  purpose. 

The  membera  of  the  temlly  meeting,  be- 
fore comniendOS  their  deliberations,  take  an 
oath  before  the  officer  before  whom  the  meet- 
ing is  held,  to  give  their  advice  according  to 
the  best  of  their  knowledge  touching  the  in- 
terests of  the  person  respecting  whom  they 
are  called  upon  to  deliberate.  The  officer 
before  whom  the  family  meeting  is  held 
must  make  a  particular  prorr*  rtrbal  of  the 
deliberations,  cause  the  members  of  the  fam- 
ily meeting  to  sign  it,  if  they  know  how  to 
sign,  and  must  sign  it  himself,  and  deliver 
a  copy  to  the  partiea  that  they  may  have  it 
homologated.  OlT.  Oode  La.  arts.  205-211: 
Civ.  Code.  bk.  1.  tit  10,  c.  2,  9  4.  See  SI 
La.  Ann.  31;  14  La.  Ann.  261;  10  La.  tM. 


Digifized  by  Google 


FAM08US  LIBCLLU8 


(360) 


FAST  BILL  OF  £ZSMPTION8 


FAM08US  LIBELLU8  (Lat.)  Among  the 
civilians,  Uaese  words  signified  tiuX  species 
of  injuria  wlildi  oorraponAi  nearly  to  IIM 
or  fllandtr. 

FANATICS.  In  old  English  law.  Per- 
sons pretending  to  be  inspired,  and  being  a 
general  name  for  Quakers.  Anabaptists,  and 
all  other  sectaries,  and  factiotis  dissenters 
from  the  Church  of  Eni^land.  St.  13  Car.  II. 
e.  6;  Jacob. 

PANEQA.  In  Spanlab  law.  A  measare  of 

land,  which  is  not  the  eanip  in  every  prov- 
ince. Dice,  de  la  Acad.;  2  White,  Coll.  49. 
In  Spanish  America,  the  fanega  COlUdatad  Of 
■ix  thousand  four  hundred  iqiiare  varaa,  or 
yards.   S  Wbite,  Coll.  188. 

FARANDMAN.  In  Scotch  law.  A  mer- 
chant stranger  (per(^£rrinu«  meroator).  Skene 
de  Verb.  Sign.  Spolman  j^lves  the  word 
farnmannus,  from  tlie  law  of  the  Burgundi- 
ans  (tit.  54.  !l  2>,  anil  derives  It  from  Sazon 
faran^  or  foeran,  to  travel. 

FARDEL.  The  fourth  part  of  a  yardland. 
S}>eiiiian  According  to  others,  the  eighth 
part.    Nov.  Compl.  lAwy.  S7;  OowalL  See 

Cunningham. 

FARDELLA.  In  old  English  law.  A  bundle 
or  pack;  a  fardel.    Fleta,  lib.  1.  c.  22.  §  10. 

FARDINGDEAL.  in  old  English  law.  The 
fGnrth  part  Of  a&  aero  <tf  land.  GowelL  But 
Speiman  conslden  it  ttie  samo  aa  fudel  (9. 

V.) 

FARE.  A  voyage  or  passage;  the  money 
paid  for  a  voyage  or  passage.  The  latter  is 
the  modem  aignlilcatioiL  1  Bonv.  Inst  note 

]036. 

FARINAGiUM.    A  mill.    L.  Salic.  Ut  32, 

1  8;  Speiman. 

FARLBU,  or  PARLEY.   Money  paid  by 

tenants  In  lieu  of  a  heriot.  It  was  often  ap- 
plied to  the  best  chattel,  as  distinguished 
from  harlot,  the  beat  beaet.  CowoU. 

PARUNQARII.  Wboremongora  and  adnl* 

terers. 

FARM. 

 In  Old  English  Law.  A  certain  amount 

of  provision  reserved  aa  the  rent  of  a  mea- 
Buage.  Speiman. 

Rent  generally  wbtch  la  resenred  on  a 

leaae.  When  it  was  to  be  paid  In  money,  It 
was  called  hianchi  finnr.  Spolraan;  2  Bl. 
Comm.  42. 

A  term:  a  lease  of  lands;  a  leasehold  in- 
tercut. 2  Sharswood.  Bl.  Comm.  17;  1  Reeve. 
Hist.  l':ni;.  Law.  .''.Oi,  note;  6  Trim  R.  532; 

2  Chit  PI.  879,  note  (e).  The  land  itself, 
let  to  farm  or  rent  8  BL  Comm.  888. 

It  Is  usually  the  chief  messuage  In  a  vil- 
lage or  town  whereto  belongs  great  demesne 
of  all  sort  Gow^;  Cnnnlngham;  Termea 
de  la  Ley. 

A  large  tract  or  portion  of  land  taken  by 
a  lease  under  a  yearly  rent  payable  by  the 
tenant  Tomlina. 


From  this  latter  sen.se  is  derived  its 
mon  modem  signification  of  a  large 
naed  for  cnltiTatloa  or  other  purpoeea.  aa 
raising  stock,  whether  hired  or  owned  by 
the  occupant,  including  a  messuage  with 
outbuildings,  gardens,  orchard,  jwtS,  Cfte. 
Plowd.  1;  5;  Touch.  9^. 

—In  Modern  Law.  A  tract  of  land  used 
wholly  or  in  part  for  agricultural  purposes. 
18  Pick.  (Mas&)  663;  2  Bin.  (Pa.)  238; 
47  How.  Pr.  (N.  T.)  448. 

FARM  LET.  Technical  words  in  a  lease 
creating  a  term  for  wears.  Co.  Litt  46b;  8 
Mod.  250:  1  Washb.  Real  Propu  Index. 
"Lease." 

FARM  OUT.  To  rent  for  a  certain  term. 
The  collection  of  the  revenn*  amoBg  tho  Ro> 
mans  was  farmed  out 

FARMER.  The  lessee  of  a  farm.  It  is 
said  that  every  lessee  for  life  or  years,  al- 
though it  be  but  of  a  small  house  and  land* 
is  called  "farmer."  This  word  implies  no 
mystery,  except  it  be  that  of  husbandman. 
Cunningham;  Oowell;  8  Sharswood,  BL 
Comm.  318. 

In  oommon  parlanoa.  and  aa  a  term  of 
description  in  a  deed,  "fanner"  means  one 
who  cultivates  a  farm,  whether  he  owns  it 
or  not  There  may  also  be  a  farmer  of  the 
revenue,  or  of  other  personal  property,  aa 
well  as  lands.  Plowd.  195;  Cnnnlngham. 

FARRAGO  LIBELLI  (Lat)  An  Ill-com- 
posed book  containinR  a  coilection  of  miscel- 
laneous subjects  not  properly  associated  nor 
selentlllcally  arranged.  Wbartoa. 

FARRIER.  One  who  takes  upon  himself 
the  public  emplosrment  OC  ikoeing  horses. 

Like  an  Innkeeper,  a  common  carrier,  and 
other  persons  who  assume  a  public  employ- 
ment, a  farrier  is  liound  to  servo  the  public 
as  far  as  his  employment  goes,  and  an  ac- 
tion Hee  against  him  for  refnaing.  wben  a 
horse  Is  brought  to  him  at  a  reasonable  tlmo 
for  such  purpose,  if  he  refuses  (Oliph.  Hor»> 
ea,  131).  and  he  Is  liable  for  the  unsklllful- 
nesa  of  himself  or  servant  In  performing 
such  work  (1  Bl.  Comm.  481).  but  not  for 
the  malicious  act  of  the  servant  in  purposely 
driving  a  nail  into  the  foot  of  the  horse 
with  tbe  intention  of  laming  blm  (8  Ballc. 
440). 

FARTHING.  An  BBglUh  ooin;  tk«  fOOTtll 

part  of  a  penny. 

FAR  VAN  D.  Standing  by  itself,  this  word 
slgntflea  **pa88ag«  by  aea  or  watar.**  In 

charter  parties,  it  means  voyage  OT  paaiaia 

by  water.    18  C.  B.  880. 

FARYNOON  INN.  The  ancient  appella- 
tion Of  Serjeanta*  Imi.  Sae  '*Inna  of  Oout** 

PAS  (Lat)  Rlgbt;  jaaUca;  tkadtflMlMr. 
8  BL  CkmuB.  -8;  CalT.  hta. 

PA8iUa.  A  faggot  Of  wood. 

FAST  BILL  OF  EXCEPTIONS.    In  C.eor- 

gia.  a  bill  of  exceptions  authorised  in  cer- 
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teiB  mam.  In  whldi  the  time  for  taMnur 

Civ  h  step  Is  murh  shorter  than  that  prv 
scribed  in  other  caaes,  and  a  speedy  review 
oC  tha  CUM  te  made  poMlble.  See  66  Ga. 


FAST  ESTATE.  Real  property;  a  term 
eometimes  used  in  wills.  6  Johns.  (N.  Y.) 
186:  9  N.  T.  50S. 

FA8TCIIMANNE8.  Secoi^Uee;  bondnnen. 
Spelman. 

FASTI.  In  Roman  law.  Lawful.  Dies  fas- 
ti^ lawful  days;  days  on  which  Justice  could 
lawfully  be  admlnlatand  hy  the  praetor. 
See  "Dies  FasU." 

FATETUR  FACINUS  QUI  JUDICIUM 
fugit.  He  who  flees  judgment  confesses  his 
guilt    3  Inst.  14;  6  Ook«,  109b.   Bat  Me 

Best,  Pres.  §  248. 

FATHER.  He  by  whom  a  chUd  !•  begot- 
ten. 

FATHOM.  A  measure  of  length,  equal  to 
Six  feet 

Tha  word  ia  probably  derived  tnun  the 
word  'tta,"  wM^  atgnlllat  the 

or  yarn  drawn  out  in  spinning  to 
tbm  length  of  the  arm,  before  it  is  run  upon 
tlw  fplndla.  Wabater;  Mlndm. 

FATUA  MUUER.  A  whora.  Du  WnmiB. 

FATUITAib  In  old  Bnglldi  law.  Idiocy. 
Ita0.OilStl66. 

FATUM  (liBt.)  Vlate;  a  superhuman  pow- 
er; an  event  or  cause  of  loss,  beyond  hnman 
foresight  or  means  of  prevention. 

FATUOUS  PERSON.   One  enUrely  desti 
tnia  of  waion;  it  tui  oaiiMiio  deaiptt.  Brsk. 
Inat  bk.  1.  ttt.  7.  i  4S. 

FATUUS.  An  tdloC  or  foot  Braetoo,  foi. 

420b. 

Foolish;  absurd:  Indlaereet;  or  ill  consid- 
ered. Fatuiim.  judicium,  a  foolish  judgment 
or  venllct.  Hracton.  lol.  2S'j.  Applied  to 
the  verdirt  of  a  jury  which,  though  false, 
wae  not  criminally  so,  or  did  not  amount  to 
)»«-rJury.  Id. 

FATUUS,  APUD  JURISCONSULTOS 
nostros,  accipltur  pro  non  compos  mentis;  et 
fatuua  dicitur,  qui  omnino  desipit.  Fatuoua, 
amcmg  oar  jarlflconeolts.  le  anderstood  fer 

a  man  not  of  ri^ht  mind:  and  he  Is  railed 
*-faiuu9"  who  is  altogether  foolish.  4  Coke, 
ISS. 

FATUUS  PRAESUMITUR  QUI  IN  PRO- 

pHo  nomine  errat.  A  man  Is  presumed  to 
lie  eimple  who  maiies  a  mistake  in  his  own 
name.  Coda.  6.  34. 14;  5  Johaa.  Ch.  (N.  T.) 
14S.  161. 

FAUBOURG.  A  district  or  part  of  a  town 
adjoining  the  principal  city;  as  a  faubourg 
ofNefwOi1ean&  18  La.  286. 

FAUCES  TERRAE  (Lat|awa  of  the  land). 
PralecUnic  headlanda  or  promontoriee,  In* 


eluding  arms  of  the  aea.  Such  arms  of  the 

.'■ea  are  said  to  be  inrlosfd  within  the  ftiuces 
Ivrrae,  in  contradistinction  to  the  open  SM. 
I  Kent.  Ckunm.  367.  Where  these  foaeea  ap- 
proach  so  near  that  a  man  standing  on  one 
shore  can  discern  what  another  man  Is  do- 
inK  0!i  the  other  shore,  the  water  inclosed 
is  infra  corpus  comilatum^  within  the  body 
of  the  coanty.  Andr.  281;  4  Inet  140;  2 
East.  P.  C.  804;  5  Wheat  (U.  S.)  106;  5 
Mason  (U.  S.)  290:  1  Story  (U.  S.)  259. 

FAULT.  An  improper  act  or  omission, 
which  arisen  from  ignorance,  carelessness, 
or  negligence.  The  a(  t  or  omission  must 
not  have  been  meditated,  and  must  have 
caused  some  injury  to  another.  Lee.  BIm.  f 
See  «<Dolaa:"  ''NegUgenoer  1  Miles 

(Pa.)  40. 

Gross  fault  or  neglect  consists  In  not  ol)- 

serving  that  care  towards  others  which  a 
man  the  least  attentive  usually  takes  of  his 
own  affairs.  Such  fault  may.  in  some  cases, 
afford  a  presumption  of  fraud,  and  in  very 
gross  cases  It  approaches  so  near  as  to  be 
almo.'^t  undlstlngulshable  from  It,  especially 
when  the  facts  seem  hardly  consistent  with 
an  honest  Intention.  But  there  may  he  a 
jfross  fault  without  fraud.  2  Strange.  1099: 
Story.  Bailm.  §§  18-22;  Toulller.  Dr.  Civ.  lib. 
3,  tit  3.  §  231. 

Ordinary  faults  consist  in  the  omis^on  of 
that  care  which  manUad  generally  pay  to 
their  own  concema;  that  in,  the  want  of  or> 

dlnary  diligence. 

A  slight  fault  consists  in  the  want  of 
that  care  which  very  attentive  persona  take 
of  their  own  affairs.  This  fault  assimilates 
Itself  to,  and  in  some  cases  is  scarcely  dis- 
tinguishable from,  mere  accident  or  want  of 
foresight. 

This  division  has  been  adopted  by  conr.mon 
lawyers  from  the  civil  law.  Although  the 
civilians  generally  agree  In  this  division, 
yet  they  are  not  without  a  difference  of 
opinion.  See  Pothter.  Observation  generale 
sur  le  preccilcnt  Tralte,  et  sur  les  suivants. 
printed  at  the  end  of  bis  Traite  des  Obliga- 
tions, where  he  cites  Accurse,  Alciat  Cujas, 
I)naren.  D'Avezan.  VInnius,  and  Helnecdus 
in  support  of  this  division.  On  the  other 
side  the  reader  is  referred  to  Thomaslus, 
tom.  2,  Dissertationem.  page  1006;  Le  Brun, 
cited  by  Jones.  Bailm.  27;  and  Tonlller,  1>r. 
Civ.  liv,  ?..  tit,      ?  221. 

 In  Maritime  L»vt.  "Fault"  Is  the  tech- 
nical term  for  negligence,  particularly  that 
contributing  to  a  collision  of  vessela 

——In  the  Law  of  Sale.  Defects,  of  any 
kind.  29  N.  H.  842;  12  Ired.  (N.  a)  42. 

FAUTOR.  in  Spanish  law.  Accomplice; 
the  person  who  aids  or,  assists  another  in 

the  commission  of  a  crime. 

FAUX.  In  French  law.  A  falsification  or 
fraudulent  alteration  or  suppression  of  a 
thing  by  words,  by  writings,  or  by  acts  with- 
out either.  Biret.  Yocab. 

Toulller  says  ftom.  9.  note  188):  "Fcmm 
may  be  understood  In  three  ways:  In  Its 
must  extended  .sense,  it  is  the  alteration  of 
troth,  with  or  wltlioat  intention;  it  is  nearly 
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synonymons  with  lying;  In  a  less  extended 
scnsp,  it  is  the  alttratlon  of  truth,  accom- 
panied with  fraud,  mulatto  iciilatia  cum 
dolo  facta;  and  lastly,  In  a  narrow,  or  rather 
the  lefvl.  sense  of  the  word,  when  It  Is  a 
question  to  know  if  the  four  he  a  crime,  It 
Ib  the  frH\iOulont  alteration  of  the  truth  in 
those  cases  a.S(-ertained  and  punldied  hy  the 
law."  See  "Crimen.  Falsi." 

FAVOR.  BIm;  pftrtbOltar;  lenity;  vrejn- 

dice. 

The  grand  jury  are  .sworn  to  inquire  Into 
ail  offenses  which  have  been  committed,  and 
Into  all  violations  of  law.  without  fear,  fa- 1 
vor,  or  affection.  See  "Grand  Jury."  When 
a  juror  is  influenced  by  bias  or  prejudice,  so 
that  there  is  not  safll<dent  ground  for  a 
principal  challenge,  he  may  nevertheless  be 
diallenged  for  favor.  See  "Challenge:" 
Bac  Abr.  "Juries"  (B);  Dig.  50.  17.  ISt.  4; 
7  Pet.  (U.  S.)  160. 

FAVORABILIA  IN  LEGE  SUNT  FISCU8, 
dos,  vita,  libertas.  The  treasury,  dower,  life, 
•Dd  Itherty  aro  thlnga  fUTond  In  law.  JMk. 
Cent  Caa.  94. 

FAV0RABILI0RE8  REI  POTtUS  QUAM 
actcres  habentur.  Defendants  are  rather  to 
be  favored  than  plaintiffs.  Dig.  50.  17.  125. 
See  8  Wheat  (U.  S.)  195,  196;  Broom»  Leg. 
llax.  (3d  L.ondon  Ed.)  639. 

PAVORABILIORE8  SUNT  EXECUTIO- 
nes  alils  processibus  quibuscunque.  Execu- 
otttiona  are  preferred  to  all  other  prooeaaes 
what«T«r.  Go.  Litt  287. 

FAVORES  AMPLIANDI  SUNT;  ODIA  RE- 
atringenda.  Favorable  inclinations  are  to  be 
SDlarged;  animoaltlea  restrained.  Jenk.Geint. 
Cas.  186. 

FEAL.    Faithful.    Brltt.  fol.  1 

FEAL  AND  DIVOT.  A  right  in  Scotland, 
similar  to  the  right  of  Uutery  in  Bni^aDd, 
for  fuel,  etc  Wharton. 

FEALTY.  That  fidelity  which  every  man 
who  holds  Umda  of  another  owes  to  him  of 
whom  he  holds. 

Under  the  feudal  system,  every  owner  of 
lands  held  them  of  some  superior  lord,  from 
whom  or  from  whose  ancestora  the  tenant 
tuMl  received  them.  By  this  connection  the 
lord  became  bound  to  protect  the  tenant  in 
the  enjoyment  of  the  land  granted  to  him; 
and,  on  the  other  hand,  the  tenant  was 
hound  to  be  talthfnl  to  his  lord,  and  to  de- 
fend him  against  all  his  enemies.  This  ob- 
ligation was  called  fidelitat,  or  fealty.  1  Bl. 
Cumni.  2t;:;:  2  Dl.  Comm.  86;  Co^  Utt  <7b: 
2  Bout.  Inst,  note  1566. 

This  fealty  was  of  two  sorts, — that  which 
Is  general,  and  is  due  fron>  every  subject 
to  bis  prince;  the  other  special,  and  required 
of  such  only  aa  In  respect  of  their  fee  are 
tied  by  this  oath  to  their  laadlordfl.  1  Bl. 
Comm.  367;  Cowell. 

The  oath  or  obligation  of  fealty  was  one 
of  the  esaential  reaulsltea  of  the  feudal  re> 
lattoii.  %  Sharawood.  BL  Oooub.  46, 86;  Lltt 


55  117.  Wright,  Ten.  35;  Termes  de  la 
I.ey;  1  Wa.shb.  lieal  Prop.  19.  Fealty  wa« 
due  alike  from  freeholders  and  tenanl.s  for 
years  as  an  Incident  to  their  estates,  to  l>e 
paid  to  the  revenrioBer.  Co.  lltt  67h.  Tm^ 
ants  at  will  did  not  have  fealty.  2  Flintoff. 
Real  Prop.  222;  Burton.  Real  Prop.  395. 
note ;  1  Waahb.  Real  Prop.  371. 

It  has  now  fallen  Into  disuse,  find  Is  no 
longer  exacted.  3  Kent,  Comm.  510;  Wright. 
Ten.  86,  66;  GowaiL 


FEAR.  Inerlmlaal  law.  Dread; 
ness  of  approaching  danger. 

To  constitute  rape,  the  fear  most  be  of 
death  or  great  bodily  harm.  8f  Fla.  15S;  4i 
Conn.  263;  139  ind.  631. 

Fear  Is  an  element  of  several  erfmea,  sad 
the  nature  and  extent  thereof  varies  with 
the  crime.  Thus,  to  constitute  robber>-. 
where  the  taking  was  by  putting  in  fear, 
the  fear  may  be  of  Injury  to  the  person  (2 
Bast,  P.  C.  712),  of  Injury  to  property  (2 
East,  P.  C.  731),  or  of  injtiry  to  character 
or  reputation  (12  Oa.  319).  See  "Putting  in 


PEA8ANCB.  A  doing;  the  dotagof  aa  act. 

A  making;  the  making  of  an  Indenturf 
release,  or  obligation.  Litt.  i  371;  Dyer, 
(Fr.  Ed.)  66h.  The  maklBg  of  a 
Keilw.  lb. 

PEABAIiT.  DolBg  or  mahJas. 


FEASOR  (Lat.)  Doer;  maker.  Fetuom 
eslatute.  makers  of  the  statute.    Dyer,  Sb. 


FEA8T8.  Certain  established  perioda  ia 
the  Christian  drardL  Formerly  the  daya  of 

the  feasts  of  saints  were  used  to  Indicate 
the  dates  of  instruments  and  memorable 
events.  8  Toullier.  Dr.  Civ  note  81.  These 
are  yet  used  in  England.  There  they  have 
Blaster  term.  Hilary  term.  etc. 

FECIAL  LAW.  The  law  relating  to  dec- 
larations of  war  and  treaties  of  peace  among 
the  Romans.  So  called  from  the  /eotelse  f g. 
v.),  who  irare  charged  witti  Ita  aaieatton.  1 
KMtt,  Oomoi.  6.  See  **in»  FMala," 


FECIALES.  Amongst  the  ancient  Ro- 
mans, that  order  of  priests  who  discharged 
the  dntlee  of  amlMunadora  SahaeoaeBtly 

their  duties  appear  to  have  related  more  par- 
ticularly to  the  declaring  war  and  peace. 
Calv.  Lex. 

FEDERAL.  A  term  eommoaly  aaed  to  «a> 
press  a  league  or  compact  hetneaa  two  or 

more  states. 

In  the  United  Stato.'^.  the  central  ^ovf^m- 
meat  of  the  Union  is  federal.  The  couatitu- 
tlon  was  adopted  "to  ftnvi  a  more  peifoet 
union"  among  the  states,  for  the  purpose  of 
self-protection,  and  for  the  promotion  of 
their  mutual  happlnesa 

FEB.  A  reward  or  wagea  given  to  one  for 

the  execution  of  his  office,  or  for  professional 
services,  as  those  of  a  counsellor  or  physi- 
cian. Cowell. 

Fees  differ  from  costs  In  this,  that  tht 
Ibfmar  ara,  as  abova 
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pense  to  tho  officer  for  his  servi<  o.s;  and  the 
latter,  an  indemnification  to  the  party  for 
money  laid  out  and  expended  in  Ma  auit 
11  Sm  *  R  (Pa.)  248  :  9  Wheat  (U.  &) 
262.    See  4  Bin.  (Pa.)  267. 

That  whicli  is  held  of  some  superior  on 
coBditfon  of  rendering  him  eerrlceB. 

A  fee  Is  defined  by  Spclman  (Feuds,  c.  1) 
as  the  right  which  the  tenant  or  vassal  has 
to  the  nae  of  lands,  while  the  absolute  prop- 
erty remained  In  a  superior.  But  this  early 
and  strict  meaning  of  the  word  speedily 
pasprd  into  its  modern  signification  of  an 
estate  of  inheritance.  2  Bl.  Comm.  106; 
Oovell;  Termes  de  la  Ley;  1  Washb.  Real 
Prop.  51;  Co.  Litt.  lb;  1  Prest  Est.  420; 
3  Kent.  Comm.  514.  The  term  may  be  used 
of  other  property  as  well  as  lands^  Old  Nat 
Brev.  41. 

The  term  Is  generally  used  to  denote  as 

well  the  land  itself  so  held  as  the  estate  in 
the  land,  which  seems  to  be  its  stricter 
meaning.  Wright  Ten.  19,  49;  Cowell.  The 
word  "fee"  Is  explained  to  signify  thst  the 
land  or  other  subject  of  property  belongs  to 
Its  owner,  and  is  transmissible,  in  the  case 
(MT  an  individual,  to  those  whom  the  law 
•rooints  to  succeed  him.  nnder  the  appella- 
tion of  "heirs;"  and.  In  the  case  of  corporate 
bodies,  to  those  who  arc  to  take  on  them- 
selves the  corporate  function,  and,  from  the 
manner  in  which  the  body  is  to  be  continued, 
are  denominated  **sttceeBsors.**  1  Co.  LItt 
271b:  Wright  Ten.  147,  150;  2  Rl  Tomm. 
104,  106;  Bouv.  Inst  Index.  Sometimes  used 
for  "fee  stniple.'* 

The  compass  or  circuit  of  a  manor  or 
lordship.  Cowell. 

 Fee  Simple.   An  estate  belonging  to  a 

man  and  his  heirs  absolutely.  An  estate  of 
Inheritance.  Co.  Lltt  lb:  t  BI.  Ckmim.  106. 
The  word  "simple"  adds  no  meaning  to  the 
word  -fee,"  standing  by  Itself.  But  It  ex- 
cludes all  qualification  or  restriction  as  to 
the  persons  who  may  inherit  it  as  heirs, 
thus  dtetlngnlshlng  it  from  a  fee  tall,  as 
well  as  from  an  estate  which,  though  in- 
heritable, is  subject  to  conditions  or  collat- 
eral determination.  1  Washb.  Real  Prop.  51; 
Wright,  Ten.  146;  l  Prest.  Est.  420;  Mtt.  §  1. 

It  ts  the  largest  possible  estate  which  a 
man  can  have,  being  an  absolute  estate  in 
perpetuity.  It  is  where  lands  are  given  to 
a  man  and  to  his  heirs  absolutely,  without 
any  end  or  limitation  put  to  the  estate. 
Plowd.  557;  Atk.  Conv.  183;  2  Sharswood, 
Bl.  Comm.  106. 

——Fee  Tail.  One  limited  to  particular 
daeses  of  heirs.  An  Inheritable  estate  which 
can  descend  to  certain  classes  of  heirs  only. 
It  is  necessary  that  they  should  be  heirs  "of 
the  bodjr"  of  the  ancestor.  It  corresponds 
with  the  feudum  talliatum  of  the  feudal  law. 
The  estate  Itself  Is  said  to  have  been  derived 
from  the  Roman  syptem  of  restricting  es 
tates.  1  Spence.  Eq.  Jur.  21;  1  Washb.  Real 
I-»rop.  fifi;  2  Bl.  Coram.  112.  note.  Sec.  also. 
2  Inst  833;  White  ft  T.  Lead.  Cas.  607;  4 
Kent  'Comm.  14  et  seq. 

 Determinable  Fee.   One  which  is  liable 

to  be  determined,  but  which  may  continue 
forever.  1  Plowd.  667;  Shep.  Toaeh.  97; 


2  ni.  Comm.  109;  Cro.  Jac.  598;  10  Viner, 
Abr.  i;:;!;  Fearne.  Coiit.  Rem.  187;  3  Atk. 
74;  Ambl.  204;  9  Mod.  28.  See  "Determina- 
ble Fee." 

■  Qualified  Fee.    An  interest  trivi  ii  to  a 

man  ami  certain  of  his  heirs  at  the  time  of 
its  limitation.  Litt.  §  2.-j4:  Co.  Litt.  27a. 
220;  1  Prest  Est  449.   See  "Quallfled  Fee  " 

 Conditional  Fee.    This  includes  one 

that  Is  either  to  commence  or  detormiue  on 
some  condition.  10  Coke,  95b;  Prest.  Est 
476;  Peame.  Cont.  Rem.  9.  See  ''Condl- 
Uon." 

FEE  EXPECTANT.  An  estate  where 
lands  are  given  to  a  man  and  his  wife,  and 
the  hetrs  of  fhtf  r  bodies. 

FEE  FARM.  Land  held  of  another  in  fee; 
that  is.  In  perpetuity  by  the  tenant  and  Ua 
heirs  at  a  yearly  rent,  without  fealty,  hom- 
age, or  other  services  than  K\ich  as  are 
specially  comprised  in  the  feoffment  Cow> 
ell.  Fealty,  however,  was  incident  to  a  hold- 
ing  in  fee  farm,  aecording  to  some  anthora. 
Spelman ;  Termes  de  la  hV- 

Land  held  at  a  perpetual  rent  t  flhare- 
wood,  Bl.  Comm.  43. 

FEE-FARM  RENT.  The  rent  reserved  on 
granting  a  fee  farm.  It  mlt^t  he  oae-ftrarth 

the  value  of  the  land,  according  to  Cowell; 
one-third,  according  to  other  authors.  Spel- 
man; Termes  de  la  Ley. 

FEQANGI  (from  Saxon  feA,  money  or  goods, 
and  pange.  to  go).  In  old  European  law.  A 
thief  caught  in  the  act  of  going  off  with  the 
thing  stolen.   LL.  LoDgobard,  lib.  1,  tit  36. 

1,  2;  Spelman. 

FEHMGERICHTE.  An  irregular  tribunal 
which  existed  and  flourished  la  Wee^^halla 
during  the  thirteenth  and  toarteenth  centu- 
ries. 

From  the  dose  of  the  fourteenth  century 
its  importance  rapidly  diminished,  and  it 
was  finally  suppressed  by  Jerome  Bonaparte 
in  1811. 

I  FEIGNED  ACTION.  In  practice.  An  ac 
tion  brought  on  a  pretended  right,  when  the 
plaintiff  has  no  tru^  cause  of  action,  for  some 
illegal  purpose.  In  a  feigned  action,  the 
words  of  the  writ  are  true.  It  differs  from 
"telse  action."  in  which  rase  th^  words  Of 
the  writ  are  fal.se.   Co.  Lltt.  361,  5  689. 

FEIGNED  I88UE.  In  pracUce.  An  issue 
brought  by  consent  of  the  parties,  or  by  the 

direction  of  a  court  of  eriuity.  or  of  such 
courts  as  possess  equitable  powers,  to  deter- 
mine before  a  jury  some  disputed  matter  of 
fact  which  the  court  has  not  the  power  or  is 
onwllllng  to  decide.  S  Bl.  Comm.  4B2;  Bouv. 
Inst  Index. 

FELAGUS  (Tj&t.)  One  bound  for  another 
by  oath;  a  sworn  brother.  Du  Cange.  A 
friend  bound  in  the  decennary  for  the  good 
behavior  of  another.  One  who  took  the  place 
of  the  deceased.  Thus.  If  a  p<'rson  was  mur- 
dered, the  n-conipcnsc  due  from  the  murder- 
er went  to  the  father  or  mother  of  the  de- 
eeased;  If  he  had  none,  to  the  lord:  It  he 
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had  none,  to  his  felagus,  or  tworn  broUiAr. 
Cnnnlngham;  Gowell;  Du  Canst. 

FELE.  8m  *Tea]." 

FELIX  QUI  POTUIT  RERUM  COGN08- 
9W  caiMaa.  Happy  is  he  who  has  beea  able 
to  uadtoataiid  tlie  caaaea  of  tUnga.  Go.  LItt. 
Ml. 

FELLOW  HEIR.  A  oobetr;  a  partner  of 
the  same  inheritance. 

FELLOW  SERVANTS.  Certain  sprvants 
of  a  cuuuuou  master,  for  injuries  to  one  of 
whom  by  the  negligence  of  another  the  mas- 
tar  waa  not  liable  if  he  had  exercised  due 
care  In  the  selection  of  the  servants,  and 
the  provirlinR  of  saff  ap})Iiaii(  t's. 

The  doctrine  is  an  exception  to  the  rule  of 
fMpOMdsal  Miperfor.  and  raata  upon  the  rea- 
aon  that  roservants  are  better  able  to  guard 
against  each  other's  negligence  than  the 
master  is  to  protec  t  thorn.  The  earliest  Flng- 
lish  case  is  found  in  3  Mees.  A  W.  1.  Earli- 
«at  American  casea  are  ftnind  In  1  McMull. 
(S.  C.)  385.  arul  4  Mete.  (Mass.)  49. 

The  question  uf  who  arc  fellow  servants 
has  given  rise  to  a  diversity  of  rales  in  dif- 
ferent Jurisdictions,  making  a  general  defi- 
nition impossible. 

FELO  DE  8E  (LaL)  In  criminal  law.  A 
felon  of  himself:  a  oeif'mnrderer.  See  *'8al- 

clde." 

FELON.  One  convleted  and  aentMiood  fbr 

a  felony  {q.  v.) 

FELONIA  (Lat.)  Felony;  the  act  or  of- 
fense by  whirh  a  vaRwil  forfeited  his  fee. 
Spelman;  Calv.  Lex.  Per  feloniam^  with  a 
criminal  Intention.  Co.  LItt.  391. 

FeJonirc  was  fornn  rly  used  also  in  the 
sense  of  "feloniously."  Cunningham. 

FELONIA,  EX  VI  TERMINI,  SIQNIFICAT 
quodlibet  capitate  crimen  felleo  animo  pei^ 
petratum.  Feh)ny,  l)y  force  of  the  term, 
signifies  some  capital  crime  perpetrated  with 
a  malignant  mind.  Go.  Utt  891. 

FELONIA  IMPLICATUR  IN  QUOLIBET 
p  rod  i  1 1  o  n  e.  Felony  la  implied  in  erery  trea- 
son.     Inst.  15. 

FELONIOUS  HOMICIDE.  The  killing  of 
a  human  ereatnre,  of  any  age  or  sex,  with- 
out justlfli-ation  or  pxrnse.  It  may  Include 
killing  one's  self,  as  well  as  any  other  per- 
son. 4  Sharswood,  Bl.  Comm.  188.  See 
"Homicide." 

FELONIOUSLY.  In  pleadlnc  This  is  a 
technical  word  which  must  be  Introduced  in- 
to every  Indictment  for  a  felony,  charging 
the  offense  to  have  been  committed  feloni- 
ously. No  other  word  nor  any  circumlocri- 
tion  will  sni-ply  its  place,  ('(uiiyn.  Dig.  "In- 
dictment" (G  6);  Bac  Abr.  "Indictment" 
(Ol);  8  Hale.  P.  0.  178.  184;  Hawk.  P.  O. 
bk  2  c.  2.-.  !J  55;  Cro.  Car.  37;  Williams. 
Just.  •Indictment"  (4);  Cro.  Eliz.  193;  C 
Coke.  121;  1  Chit.  Crlm.  Law,  848;  1  Ben- 
n<»tt  ft  H.  Lead.  Crim,  Cas.  164. 


FELONY. 

 At  Common  Law.    An  offense  which 

occasions  a  total  forfeiture  of  either  lands  or 
goods,  or  both,  to  which  <apital  or  c»ther 
punishment  may  be  superadded,  according 
to  the  degree  of  goUt  4  BL  Ooma.  84^  M: 
1  Russ.  Crimes.  42;  1  Chit.  Prac.  14;  Co. 
Lilt.  391;  1  Hawk.  P.  C.  c.  37;  5  WheaU  (U. 
S.)  153.  159. 

The  common-law  feloniea  were  mtirdar. 
manslaughter,  rape,  eodomy,  robbery,  lar- 
ceny, arson.  l)urglary,  and  perhaps  mayhem. 
1  Clark  ft  Marshall,  Crimes,  12;  2  Blsh.  Htm 
Crlm.  Law,  I  1008. 

 In  American  Law.    The  word  has  no 

clearly  defined  meaning,  hut  includes  of- 
fenses of  a  considerable  gravity.  1  Park.  Cr. 
R.  (N.  Y.)  39;  4  Ohio  SL  542. 

In  the  absence  of  a  aCatnte  defining  felo> 
nies,  it  is  generally  held  that  no  statutory 
crime  is  a  felony  unless  it  is  so  declared  by 
the  statute  creating  It.  66  Fed.  880;  7  Mass. 
245.  In  other  Jurisdictions  It  is  enacted  that 
all  offenses  punishable  by  death  or  by  con- 
finement in  the  penitentiary  are  felonies. 
See  89  N.  Y.  210;  86  Wia  308;  10  Mich.  168; 
88  Va.  570:  48  Mei  218. 

FEME,  or  FEMME.  A  woman. 

FEME  COVERT.    A  married  woman. 

FEME  SOLE.  An  unmarried  woman;  in- 
clndee  wldowa  and  divorced  women. 

FEME  SOLE  TRADER.   In  English  law. 

A  married  woman,  who,  by  the  custom  of 
London,  trades  on  her  own  account,  inde- 
pendently of  her  hnaband;  eo  called  beoanae. 
with  respect  to  her  trading,  she  is  the  flame 
as  a  feme  sole.    Jacob;  Cro.  Car.  68. 

The  term  is  applied  also  to  women  desert- 
ed by  their  husbands,  who  do  business  aa 
femes  Mole.  1  Pet.  (IT.  S.)  105. 

FEMICIDE.  The  killing  of  a  mnmm. 
Wharton. 

FEMININE.   Of  or  belonging  to  femalea. 
When  the  feminine  is  used,  it  ia  generally 
ronflned  to  females;  as.  If  a  man  beqneatbed 

ail  his  mares  to  his  son.  his  horses  WOOld 

not  pass.    See  S  Brev.  (N.  C.)  9. 

FENATIO,  or  FEONATIO.  in  forest  law. 
The  fawning  of  deer;  the  fawning  aniflon 
Spelman. 

FENCE.  .\  structure  or  erortlon  between 
two  contiguous  estates,  so  as  to  divide  them, 
or  on  the  same  estate,  eo  aa  to  divide  one 
part  from  another. 

-  In  Scotch  Law.  To  hedge  in  or  pro- 
tect by  certain  forms.  To  fence  a  court,  to 
open  in  due  form.  Pitr.  Crlm.  Law,  pL  1.  p. 
76. 

FENCE  MONTH.  A  month  In  which  It  Is 
forbidden  to  hunt  in  thi'  I'm^  st.  It  bee;ins 
fifteen  days  before  midsummer,  and  ends  fif- 
teen days  after.   Manw.  For.  Laws,  e.  88. 

There  were  also  fence  months  for  flsh. 
Called,  also,  "defence  month,"  because  the 
deer  are  then  defended  from  *^Gare  orluurm.** 

Cowell:  Spelman:  Cunningham. 
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FENERATION.  Usury;  the  gain  of  inter- 
est; tbe  practice  ot  increasing  money  by 
lendliis* 

FENGELO  (Saxon).  A  tribute  enete4  for 
repelling  enemiea  Spelmaa. 

FEOD.  Said  to  be  compounded  of  tlie  two 
Saxon  words  feoh  (stipend)  and  odh  (prop- 
erty); by  others,  to  be  compoeed  <tf  feoh 

(Etip«>nd)  and  h'"!  r  (  oTidition).  S  BL  Omnia. 

45:  Spelman.   See  "Fee." 

FEOOAl^  Belonging  to  a  fee  or  feud; 
tendaL  More  oommonly  used  by  tlie  old 
writers  than  "feudal.'* 

FEODAL  ACTIONS.  Real actions.  SShars- 

wood.  U!.  (.'onirn.  1 17. 

FEODALITY.  Fealty. 

FEODARY.  An  officer  in  the  court  of 
wards,  appointed  by  the  master  of  that 

court,  by  virtue  of  St  32  Hen.  VIII.  c.  46.  to 
be  present  with  the  escheator  at  the  find 
lag  eOloes.  and  to  give  la  evidence  for  the 

kins  as  to  vahip  and  tenure.  He  was  also  to 
survey  and  receive  rents  of  the  ward  lands, 
and  assign  dower  to  the  king's  widows.  The 
office  was  abolished  by  St  12  Car.  II.  c.  24; 
Kennett;  Ckmoll. 

FEODATORY,or  FEUDATORY.  The  ten- 
ant who  held  his  estate  by  feudal  service. 

Termes  de  la  Ley. 

FEODI  FIRM  A  (Law  Let)   Fee  farm  (q.h.) 

FEODI  FIRMARIU8.  The  lessee  of  a  fee 

farm. 

FEODUM.  The  form  in  use  by  the  oid 
■agUsii  law  writers  Instead  of  feudum,  and 

havirg  the  f^amo  meaning.  Frudum  is  used 
generally  by  the  more  modern  writers  and 
ligr  the  feudal  law  writers.  Litt.  §  1;  Spel- 
man. There  were  Taripus  classes  of  feoda. 

Feodum  nUHtarU  or  mWtore,  a  knight's 
fff-;  feodum  1 7?j/*ro/)n» ?/!.  an  improper  or  de- 
rivative feud;  feodum  proprium,  a  pure  or 
proper  fee;  /eod««»  timplex,  a  fee  simple; 
feodum  talliatvm.  a  fee  tail.  2  Bl.  Oomm. 
58.  62;  Litt.  §§  1,  13;  Spelman. 

FEODUM  ANTIQUUM.  An  inherited  feud, 
mm  dlsUttSotiAed  tnm.  ftodmm  iioiwm«  a  feud 
acquired  by  the  tenant 

FEODUM  EtT  QUOD  QUfS  TENET  EX 

quacunque  causa,  sive  sit  tenementum  sive 
redditus.  A  fee  Is  that  which  a9y  one  holds 
from  wfaat(  \>  r  >  ausCi  Vhether  tenement  or 
rent  Co.  Litt  i 

FEODUM  NOBILE.  A  flef  for  which  the 
tenant  did  guard  and  owed  homage.  Spel 

FEODUM  NOVUM.  See  "Feodum  Antiq- 
uum." 

FEODUM     SIMPLEX     QUIA    FEODUM  j 
idem  est  quod  haereditas,  et  simplex  idem 
est  quod  legitimum  vel  purum;  et  sic  feodum 
aimplex  idem  est  quod  haereditas  iegitima  i 


vel  haereditas  pura.  A  fee  simple,  so  called 
because  fee  is  the  same  as  inheritance,  and 
simple  Is  the  same  as  lawful  or  pure;  and 

thus  fee  simple  is  the  same  as  a  lawful  inher* 
Itance,  or  pure  inheritance.   Litt  8  1* 

FEODUM  TALLIATUM,  I.  e.,  HAEREDI- 
tas  in  quandam  certitudinem  limitata.  Fee 
tail,  i.  c,  an  inlicritunce  Umlted  in  a  dsffl* 
Kite  descent  Utt  i  13. 

FEOFFAMBNTUM.   A  feoflEmeat   t  Bl, 

Comm.  310. 

FEOFFARE.  To  beetow  a  fee.  1  Reeve, 

Hist.  Eng.  Law,  9L 

FEOFFATOR.  In  old  Bnglish  law.  A 
feoffor;  one  who  gives  or  bestows  a  fee;  <me 
who  makes  a  feoffment.  Braeton,  fdla.  ISb, 

81. 

FEOFFEE.  He  to  whom  a  fee  is  conveyed. 
Utt  §  1;  8  BL  Oomm.  SO. 

FEOFFEE  TO  USES.  A  person  to  whom 
land  was  conveyed  for  the  use  of  a  third 
IMUty.  One  holding  the  same  position  with 
reference  to  a  use  that  a  trustee  does  to  a 

trust.  1  Oreenl.  Cruise.  Dig.  3.'?3.  He  an- 
swers to  the  haercs  fiduciariut  of  the  Ro- 
man law. 

FEOFFMENT.  A  gift  of  any  corporeal 
hereditaniruts  to  another.  It  operates  by 
transmutation  of  possession,  and  it  is  essen- 
tial to  its  completion  that  the  seisin  be 

passed.  Watk.  Conv.  183. 

The  conveyance  of  a  corporeal  heredita- 
ment either  by  investiture  or  by  livery  of 
seisin.  1  SulUvan.  Lect  143;  1  Washb.  Real 
Prop.  33. 

The  instrument  or  dc  d  by  Whldl  MCh 
hereditament  is  conveyed. 

This  was  one  of  the  earliest  modes  of  con- 
veyance used  in  the  common  law.  It  si^i- 
fled  originally  the  grant  of  a  foo  or  feud; 
but  it  came  In  time  to  signify  the  grant  of 
a  free  inheritance  in  fee,  respect  being  had 
rather  to  the  perpetuity  of  the  estate  grant- 
ed than  to  tho  ft  iiilal  tiTiure.  1  Reeve,  Hist. 
Eng.  Law,  yo.  The  feoffment  was  likewise 
accompanied  by  livery  of  seisin.  1  Washb. 
Real  Prop.  33.  The  conveyance  by  feoffment 
with  livery  of  seisin  has  become  infrequent, 
if  not  olisolf'te,  in  England,  and  in  this  coun- 
try, has  not  been  used  in  practice.  Cruise. 
Dig.  ttt  82,  c.  4.  §  8:  Shep.  Touch,  c.  9; 
2  Bl.  Comm.  20;  Co.  Litt.  9;  4  Kent.  Comm. 
467;  Comyn.  Dig.:  12  Viner,  Abr.  167;  Bae. 
Abr.;  Dane.  Abr.  c.  104;  1  Washh.  Bsal 
Prop.  33:  8  Cranch  (U.  8.)  229. 

FEOFFOR.  He  who  makes  afeoffmeat.  8 

Bl.  Comm.  20;  Litt  i  1. 

FEOH  (Saxon).  .\  reward;  wages;  a  fee. 
The  word  was  in  common  use  in  these  aens- 
ea  Spelman.  Feuda 

FEORME,  or  FEAR  ME  (Saxon;  Law  Lat. 

!'.'\na).  Food,  provisions.  Spelman,  voc. 
"Firma."   An  entertainment  or  feast  Id. 
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BlKTOd  gegeafwode  mycle  /cormt,'.  Herod  made 
A  great  feast.   Sax.  Evang.  St.  Marc.  vi.  21. 

Rent  paid  In  provisions.  Spelman,  ubi  su- 
pra; Cowi'll.  voc.  "Fernio;"  2  III.  Cnnini.  I'lS 

A  manor.  Spelnuui,  ubl  supra.  Hence,  the 
lAW  Latin  /Ima,  9aA  Bm^ah  ferm,  Hurm 
C«. ».) 

rCRAB  BEVriAE.  WOd 

PCRAE  NATURAE  (Lat.  of  a  wn4  mtnra: 

untamed).  A  term  used  to  desipinalo  ani- 
mals not  usually  tamed,  or  not  regarded  as 
mlaimed.  so  as  to  become  11m  MbJacU  of 
pnq^ertgr.  2  BL  Comm.  SiKk 

FERDPARE.  A  summoiu  to  serve  in  the 

army. 

FERIA  (Lat.)  In  old  English  law.  A 
weeic  day;  a  holiday;  a  day  on  which  pro- 
oeai  may  not  ho  served;  a  fair;  a  ferry.  Du 
Gange;  Spelman;  Cowell;  4  Beeve^  Hist, 
ffiis.  Law,  17. 

FERIAE  (Lat.)  In  civil  law.  Holidays. 
Numerous  festivals  were  called  by  this  name 
hi  the  early  Roman  empire.  In  the  later 
Roman  empire  the  single  days  occurring  at 
intervals  of  a  week  apart,  comnioiuinp;  with 
the  seventh  day  of  the  ecclesiastical  year, 
were  so  called.  Da  Cange. 

FERIAL  DAYS.  Originally  and  properly, 
days  free  from  labor  and  pleading.  In  St. 
27  Hen.  VI.  c.  5,  working  digra  CoweU. 

FERITA.  A  wound. 

PERME  (Saxon)  A  farm;  a  rent;  a 
toaae;  a  house  or  land,  or  both,  taken  by  in- 
d«ntnre  or  lease.  Plowd.  19S;  Ylcat;  Oow- 
ell.  See  "Farm.** 

FERMER,or  FERMOR.  A  lessee;  a  farm- 
er; one  who  holds  a  term,  whether  of  lands 
or  aa  incorporeal  right,  andi  aa  onstonw  or 
revenue. 

FERMORY.  A  place  in  monaaterles  Where 

the  poor  were  fed.  Spelman. 

FERRI  (Lat.)  In  the  civU  law.  To  be 
borne  (on  the  person).  DIatlnsttlahed  fkom 
portari,  to  be  carried  (on  an  animal).  Dig. 

60.  16.  235, 

FERRIAGE.  The  toll  or  price  paid  for  the 
traaaportatlon  of  peraona  and  property 
•    acroee  a  teny. 

FERRY.  A  liberty  to  have  a  boat  upon 
a  river  for  the  transportation  of  men,  horses, 
and  carriages,  with  their  contentp.  for  a  rea- 
sonable toll.  42  Mp.  9;  3  Zab.  (N.  J.)  206; 
Woolr.  Ways,  217.  The  term  is  also  used  to 
designate  the  place  where  aacta  liberty  Is 
pxerclRPd  4  Mart.  (La.;  N.  8.)  420;  20 
Barb.  (N.  Y.)  .311. 

FERRYMAN.  One  employed  in  taking 
persons  across  a  river  or  other  stream,  in 
boats  or  other  rontrivances,  at  a  futf,  2 
Ala.  160:  8  Dana  (Ky.)  158. 


FEUDAL-  LAW 


FESTINATiO  JUSTITIAE  EST  NOVEROA 
Infortunli.  The  hurrying  of  Justice  is  tte 
stepmother  of  misfortune.  Hob.  97. 

FESTING  MAN.  A  bondsman;  a  surety; 
a  pledge;  a  frank  pledge.  It  was  one  privi- 
lege of  monasteries  that  they  should  be  free 
frmn  fasting  men,  which  Oowetl  explains  to 
mean  not  to  be  bound  for  any  man'.s  forth 
coming  who  should  transgress  the  law.  Ck>w^- 
ell. 

PE8TINQ  PENNY.  Baraeat  dTen  toaerv- 

ants  when  hired  or  retained.  Tba  miM  aa 

"arles  penny."  Cowell. 

FESTINUM  REMEOIUM  (Lat.  a  speedy 
remedy).    A  term  applied  to  those  eaaea 

where  the  remedy  for  the  redrrss  of  an  In- 
jury is  given  without  any  unnecessary  delay. 
Bac.  Abr.  "Assise"  (A).  The  action  of  dower 
is  fettinum  resMcKam,  and  so  is  that  of  aa- 
slse. 

FETTER8.  A  sort  of  Iron  put  on  the  leg 
of  a  malefactor  or  a  peraon  aoeoaad  of  otfmau 

FEU.  In  Scotch  law.  A  holding  or  ten- 
ure where  the  vassal  in  place  of  militsiry 
service  makes  Ms  rstnm  In  grain  or  money. 
Distinguished  from  "wardboldlng,"  which  is 
the  military  tMiure  of  the  eountry.  Bell. 
Diet;  Bnkk.  Inst  Ub.  %  tit  S.  I  7. 

FEU  ANNUALS.  In  Scotch  law.  The  r^- 
dcndo,  or  annual  return  from  the  vassal  to 
a  superior  in  a  feu  holding.  Wharton. 

FEU  ET  LIEU  (Ff.)  In  old  French  and 
Canadian  law.  Hearth  and  home.  A  term 
importing  aetnal  aettlsmeiit  upon  land  bgr  a 
tenant. 

FEU  HOLDING.  A  holding  by  toniin>  of 
rendering  grain  or  money  in  place  of  mili- 
tary service.  Bell,  Diet 

PBUAR.  m  Scotch  law.  Tlia  tenant  of  a 
fen;  a  fan  vaaaaL  Bell,  Diet 

FEUD.  Land  held  of  a  superior  on  con- 
dition Of  rendering  him  services.  2  Bl. 
Comm.  IW, 

A  hereditary  right  to  use  lands,  rendering 
services  therefor  to  the  lord,  while  the  prop- 
erty in  the  land  itself  remalna  In  the  lord. 
Spelman,  Feuds,  c.  1. 

The  same  as  feod.  fief,  and  fee.  1  Sulli- 
van. Lcrt.  128;  1  Spence,  Eq.  Jur.  34;  Dalr. 
Feud.  Prop.  99;  1  Washb.  Real  Prop.  18. 

In  Scotland  and  the  north  of  England,  a 
combination  of  all  the  kin  to  revenge  the 
death  of  any  of  the  blood  upon  the  slayer 
and  all  tala  race.  Tannes  de  la  Ley;  Wlil> 
shaw. 

PEUDA.  Fees.  • 

FEUDAL  ACTIONS.  Baal  acttona.  S  BL 

Comm.  117. 

FEUDAL  LAW,  or  FEODAL  LAW.  A  sys- 
tem of  tenures  of  real  property  which  pre- 
vailed in  the  countries  of  western  Europe 
during  the  middle  ages,  arising  from  the 
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peculiar  political  oondttioii  of  thoae  conn- 
tttoik  and  imdloUlj  affecting  the  law  of  per- 
aonal  ligltts  and  of  moTable  property. 

Although  the  feudal  aystem  has  never  ob- 
tained in  this  country,  and  is  long  since 
astiiiet  throui^oat  the  greater  part  of  Bih 

rope,  Fome  understanding  of  tho  theory  of 
the  systi  ui  ik  esseiilia)  to  au  accurate  kuowl- 
edge  of  the  English  constitution,  and  of  the 
doctrines  of  the  common  law  in  respect  to 
real  property.  The  teadal  tenure  was  a 
right  to  iandfi  on  the  condition  of  perform- 
ing services  and  rendering  allegiaoce  to  a 
•operior  lord.  It  liad  Ita  origin  in  the  mili- 
tary immigrations  of  the  Northmen,  who 
o\Lrruu  the  falling  Roman  empire.  Many 
writers  have  sought  to  trace  the  beginning 
of  the  system  in  earlier  periods  and  re- 
■emblaaeee  more  or  lees  dittinet  have  been 
found  In  the  tenures  jirevailing  In  the  Ro- 
man republic  and  empire,  in  Turiiey,  in 
Hindostan,  In  ancient  Tuscany,  as  well  as 
in  the  system  of  Celtic  clanship.  1  Hallam, 
Mid.  Agos;  Stuart.  Soc.  in  Europe;  Robert- 
son. Hist.  Charles  V.;  Pink.  Diss.;  Montesq. 
Bq^  des  Liols,  liv.  30»  c  2;  Meyer,  des  Inst 
Jndidairee,  torn.  1,  p.  4. 

But  the  origin  of  the  feudal  system  is  so 
obvious  in  the  circumstances  under  which  it 
arose  that  perhaps  there  la  no  other  oonnec- 
tion  between  it  and  these  earlier  systems 
than  that  all  are  the  outgrowth  of  political 
•  nniiitions  somewhat  similar.  It  has  been 
said  Uiat  the  system  is  nothing  more  than 
tta  natnral  fmit  of  eooqneat;  hat  the  fact 
that  the  conquest  was  by  Immigrants,  and 
that  the  conquerors  made  the  acquired  coun- 
try their  pemunent  abode,  is  an  important 
element  in  the  case,  and  in  so  far  as  other 
conquests  have  fallen  short  of  this,  the  mili- 
tary tenures  resulting  have  fallen  short  of 
the  feudal  system.  The  military  chieftains 
of  tbm  northern  nations  allotted  the  lands 
of  the  countries  they  occupied  among  them- 
selves and  their  followers,  with  a  view  at 
once  to  strengthen  their  own  power  and  as- 
cendency, and  to  provide  for  their  followers. 

Some  lands  were  allotted  to  Individuals 
as  their  own  proper  estates,  and  th«se  were 
termed  "allodial;"  but.  for  the  most  part, 
thoae  lands  which  were  not  retained  by  the 
chieftain  he  assigned  to  his  coraltes,  or 
Icnights,  to  be  held  by  bis  permission,  in 
return  for  which  they  assured  him  of  their 
allegiance,  and  undertook  for  him  military 
aervice. 

it  resulted  that  there  was  a  general  dis- 
memt>€rnjent  of  the  political  power  into 
many  petty  nations  and  petty  sovereignties. 
The  violence  and  disorders  of  the  times  ren- 
dered it  necessary  both  for  the  strong  to 
seek  followers,  and  for  the  weak  to  seek  a 
protecting  allegiance:  and  this  operated  on 
tlM  one  hand  to  lead  the  Tassals  to  divide 

again  among  their  immediate  retainers  the 
landjT  which  they  had  received  from  the 
paramount  lord,  upon  similar  terms,  and  by 
this  subinfeudation  the  number  of  flefs  was 
largely  increased:  and  the  same  clrcura- 
stinces  ojierated  tui  the  other  band  to  absorb 
the  allodial  estates  by  inducing  allodial,  pro- 
prleton  to  rarrender  their  laade  to  some 


again  from  him  under  feudal  tenure.  Every 

one  who  held  lands  upon  a  feudal  tenure  was 
bound,  when  called  upon  by  bis  benefactor 
or  immediate  lord,  to  defend  him,  and  such 
lord  was,  in  turn,  subordinate  to  his  su- 
perior, and  bound  to  defend  him,  and  eo  on 
upwards  to  the  paramount  lord  or  king,  who 
In  theory  of  the  law  was  the  ultimate  owner 
of  ail  the  lands  of  the  realm.  The  services 
which  the  vassals  were  bound  to  render  to 
their  lords  were  chiefly  military;  but  many 
other  boueflts  were  required,  su(  h  as  the 
power  of  the  lord  or  the  good  will  of  the 
tenant  would  aanetfon. 

This  system  came  to  Its  height  upon  the 
continent  in  the  empire  of  Charlemagne  and 
his  successors.  It  was  completely  estalh 
lished  in  Bngland  in  the  Ume  of  William 
the  Norman  and  William  Rufus,  his  son; 
and  the  system  thus  established  may  be  said 
to  be  the  foundation  of  the  EUiglish  law  of 
real  property,  and  the  position  of  the  landed 
aristocracy,  and  of  the  civil  constitution  of 
the  realm.  And  when  we  reflect  that  in  the 
middle  ages  real  properly  bad  a  relative  im- 
portance far  l>eyond  that  of  movable  proiH 
erty.  it  Is  not  surprising  that  the  system 
should  have  left  Its  traces  for  a  long  time 
upon  the  law  of  personal  relations  and  per- 
sonal property.  The  feudal  tenures  were 
originally  temporary,  at  the  will  of  the  lord, 
or  from  year  to  year;  afterwards  they  carae 
more  commonly  to  be  held  for  the  life  of  the 
vassal;  and  gradually  they  acquired  an  in- 
heritable quality,  the  lord  Moognliing  the 
heir  of  the  vassal  as  the  vasnl's  saeoenQf 

in  his  service. 

The  chief  incidents  Of  the  tiirare  by  mili- 
tary service  were: 

(1)  Aids.  A  pecuniary  tribute  required 
by  the  lord  In  an  emergency,  c.  g.,  a  ransom 
for  his  person  if  taken  prisoner,  or  money 
to  make  his  ion  a  knight  or  to  marry  Ills 
daughter. 

(2)  Relief.  The  consideration  which  the 
lord  demanded  upon  the  death  of  a  vassal 
for  allowing  the  vassal's  heir  to  succeed  to 
the  possession;  and  connected  with  this  may 
be  mentioned  primer  seisin,  which  was  the 
compensation  that  the  lord  demanded  for 
having  entered  upon  the  land,  and  protected 
the  possession  until  the  heir  appeared  to 
claim  It. 

{lit  Fines  upon  alienation.  A  considera- 
tion exacted  by  the  lord  for  giving  his  con- 
sent that  the  vassal  should  transfer  the  es- 
tate to  another,  who  .should  stand  In  hlS 
place  ill  respect  to  the  services  owed. 

(4j  Escheat.  Where,  on  the  death  of  the 
vassal,  there  was  no  heir,  the  land  reverted 
to  the  lord;  also,  where  the  vassal  was 
guilty  of  treason;  for  the  guilt  of  the  va.ssal 
w^as  deemed  to  taint  the  blood,  and  the  lord 
would  no  longer  recognise  him  or  bis  heirs. 

(5)  Wardship  and  marriage.  Where  the 
heir  was  a  minor,  th<'  lord,  as  a  condition  of 
permitting  the  estate  to  descend  to  one  who 
could  not  render  military  service,  assumed 
the  guardianship  of  the  heir,  and,  as  such, 
exercised  custody  both  of  his  person  and  of 
the  property,  without  accounting  for  the 
praflUk  until  the  heir,  if  a  auds^  vas  twesitaF- 
one  and  could  undertake  the  military 
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Ices,  or,  if  a  female,  until  she  was  of  a 
marriagpable  age.  when,  on  her  marriage, 
her  Inisband  miKht  render  the  services.  The 
lord  claimed,  in  virtue  of  bis  guardianship, 
to  midce  a  snitable  match  for  his  ward,  and 
if  wards  rcfiisii]  to  oooiply  tlMiy  Wore 
mulcti'd  in  daniayt  s. 

I'^udal  tenures  were  abolished  in  England 
by  St.  12  Car.  11.  c.  24;  but  the  principles 
of  the  system  still  remain  at  the  foundation 
of  tlio  lOimlisli  and  American  law  of  real 
properly.  Although  in  many  of  the  states 
of  the  United  Statoi  all  laada  are  hoM  to  bo 
allodial,  it  is  the  thoory  of  the  law  that  the 
ultimate  right  of  property  is  in  the  state; 
and  in  most  of  the  states  escheat  is  regu- 
lated by  statute.  "Tbe  principles  of  the 
feudal  system  are  ao  Interworeii  with  every 
part  of  our  jurisprudence,"  says  Tllghman. 
C.  J.,  "that  to  attempt  to  eradicate  them 
would  be  to  destroy  the  whole."  3  Serg.  ft 
R.  (Pn  )  4(7:  9  Serg.  &  R.  (Pa.)  333. 
"Tbougb  our  property  is  allodial,"  says  Gib 
son,  C.  J.,  "yet  feudal  tenures  may  be  said 
to  exist  among  us  in  their  consequences 
and  the  quaHtles  which  they  originally  im- 
parted to  estates;  as.  for  in.stanc  e.  in  pre- 
cluding every  limitation  fountbd  on  an  abey- 
ance of  the  fee."  3  Watts  (Pa.)  71;  I 
Whart.  <Pa.)  337;  7  Serg.  ft  R.  (Fa.)  188: 
13  Pa.  St.  ?,rt. 

Many  of  these  incidents  are  rapidly  dis- 
appearing, however,  by  legislative  changes 
of  the  law. 

The  principles  of  the  feudal  law  will  be 
found  in  Litt.  Ten.:  Wright.  Ten.;  2  Bl. 
Comm.  c.  5;  l):ilr.  l''eud.  Prop.;  Sullivan, 
Lect;  Book  of  Fiefs;  Spelman,  Feuds; 
Cruise,  Dig.;  Le  Grand  Coutumicr:  the  Salic 
T/aws;  the  Capitularies;  Les  EstaMissniients 
de  St  iiouis;  Assise  de  Jerusalem;  Potb.  des 
Fiefi;  Merlin.  Repert.;  Dallos.  Diet;  Onlnt. 
Hist,  de  France,  Essai 

The  principal  original  lollection  of  the 
feudal  law  of  continental  Europe  is  a  digest 
of  the  twelfth  century, — feudorum  consult  u- 
dines. — which  is  the  foundation  of  many  of 
the  subsequent  compilations.  The  American 
Student  will  perhaps  find  no  more  convenient 
nuroe  of  information  than  S  Shanwood.  BI. 
Oomm.  4S,  and  OreonL  Gmlae,  INs.  Introd. 

FEUDAL  TENURES.  The  tenQTOS  of  land 

nnder  tiie  feudal  system. 

FEUDALISM.    The  feudal  system. 

FEUDALIZE.  To  reduce  to  a  feudal  ten- 
ure; to  conform  to  feudalism.  W^Mtter. 

FEUDARY.  A  feud;  a  feudal  tenant 
FEUDATORY.  See  "Feodatory." 

FEUDBOTE.  A  recompense  for  engaging 
in  a  feud,  and  tlie  damages  conscqufnit,  it 
having  been  the  custom  in  ancient  times  for 
all  the  Mndred  to  engage  In  Hulr  Idnnnan's 
quarreL  Jaeoh. 

FEUDE.  nr  DEADLY  FEUDE.  A  Oorraan 
word,  Ki^;iiif..  iiig  Implacable  hatred,  not  to 
be  satisfied  but  with  the  death  of  the  enemy. 
Such  was  that  among  the  people  in  Scotland 
and  In  the  northern  parts  of  Bngland,  which 


'  was  a  combination  of  all  the  kindred  to  re- 
j  venge  the  death  of  any  of  the  blood  upon  tlie 
slayer  and  all  his  race.  TOrmea  de  la  Ley. 

FEUDIST.    A  writer  on  feuds,  as  Cufa- 

cius,  Spelman,  etc. 

FEUOO.  In  Si)anish  law.  Feud  or  fe«. 
White,  New  Recop.  bk.  2.  tit.  2,  c.  2. 

FEUDUM.  .V  lend.  liel.  or  fee.  A  right 
of  using  and  enjoying  forever  the  lands  of 
another,  which  the  lord  grants  on  condition 
that  the  tenant  diall  render  fealty,  mllllmry 
duty,  and  other  ."services.  Spelman.  It  is 
not  properly  the  land,  but  a  right  in  the 
land.  This  form  of  the  word  is  used  by  the 
feudal  writers.  The  earlier  English  writer* 
generally  prefer  the  form  feodum,  but  the 
meaning  Is  tho  same. 


FEUDUM  ANTIQUUM.  A  fee  descended 
from  the  tenant's  ancestors.  2  BL  Camau 
312.  One  which  had  hosn  posssssad  hy  the 
relations  of  the  tenant  for  fmr  generattona. 

Spelman. 

FEUDUM  APERTUM.  A  fee  which  the 
lord  might  enter  upon  and  resume  either 

throtigh  failure  of  Issue  of  the  tenant,  or 
any  crime  or  legal  cause  on  his  part  Spel> 
man;  S  BL  Gomm.  245. 

FEUDUM  FRANCUM.  A  free  feud.  One 

which  was  noble  and  free  from  talliage  and 
other  subsidies  to  which  the  plebeia  feu  dm 
(vulgar  fends)  were  subject  Spntanan. 

FEUDUM  HAUBERTiCUM.  A  fee  held  on 
the  military  service  of  appearing  fully  armed 
at  the  ban  and  arriere  ban.  Spelman. 

FEUDUM  IMPROPRIUM.  A  derivative 
fee. 

FEUDUM  INDIVIDUUM.  A  fee  which 
could  descend  to  the  ^dest  son  almie.  8 

Bl.  Comm.  215. 

FEUDUM  LIGIUM.  A  liege  fee.  One 
where  the  tenant  owed  fealty  to  his  lord 
against  all  other  persons.  Spslmnn;  1  BL 

Comm.  367. 

FEUDUM  MATERNUM.  .\  lee  descending 
from  tho  mother's  side.  2  BL  Oonun.  212. 

FEUDUM  NOBILE.  A  fee  for  which  the 
tenant  did  guard  and  owed  fealty  and  hom- 

age.  Spelman. 

FEUDUM  NOVUM.  One  which  began 
with  the  p(  I  on  of  the  feudatory,  and  did 
not  come  to  him  by  descent 

FEUDUM  NOVUM  UT  ANTIQUUM.  A 
new  fee  held  with  the  qualities  and  inci- 
dents of  an  ancient  one.  2  BL  Oomn.  212. 

FEUDUM  PATERNUM.   A  fee  Which  the 

paternal  ancestors  had  held  for  four  genera- 
tions. Calv.  Lex.;  Spdnian.  One  descend- 
ible to  heirs  on  the  paternal  nde  only,  li  Bl. 
Comm.  223.  One  which  might  be  held  by 
males  only.   Dn  Cange. 

FEUDUM  PROPRIUM.    A  genuine  urigi- 
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nal  feud  or  fof.  of  ;i  military  nature,  In  the 
hands  of  a  mlUtary  person.  2  Sharswood, 
BL  Oomn.  S7. 

PEUDUM  TALLIATUM.  A  restricted  fee; 
one  limited  to  descend  to  certain  classes  of 
heirs.  2  BI.  Comm.  112,  note;  1  Washb. 
Rflal  Proik  M:  Spelnuui.  See.  generally,  Le 
Grand  Coutumler;  Spelman.  Feuds;  Du 
Cause:  Calv.  Lex.;  Dalr.  Feud.  Prop.;  Poth. 
dM  Ftafk;  MwUn,  Repert  "FeodaUta." 

PI.  PA.  An  tMbmflMaa  tar  lltH  fMk» 

FIANCER  (Law  Fr.)    To  pledfa  one's 

faith.  Kflham. 

FIANZA  (Spanish).  Surety;  the  contract 
bjr  -wlddi  mra  person  engages  to  ptgr  ths  debt 

or  fulfill  the  obligations  of.  MMtlier  If  fhe 
latter  should  fail  to  do  so. 

FIAR.  In  Scotch  law.  One  whose  prop- 
erty is  ehnrgsd  wlfh  a  Ufa  i«ut 

FIAR  PRICKS.  Tlis  vslve  of  grain  in  the 

different  counties  of  Scotland,  flxod  yearly 
by  the  rppi>o<  live  sheriffs,  in  the  month  of 
February,  with  the  assistance  of  juries. 
These  regulate  the  prices  of  grain  stipulated 
to  be  sold  at  the  flar  prices,  or  when  no  price 
bas  been  stipoiatsd.  Brsk.  Inst  1.  4.  6; 
Wliarion. 

FIAT.  An  order  of  a  judge  or  of  an  offi- 
cer whose  authority,  to  be  signified  by  his 
Signature,  is  necessary  to  authenticate  the 
particular  acts.  A  short  order  or  warrant 
•f  the  judge,  ooBunandins  that  something 
Anil  bo  done.  See  1  TIdd,  Prae.  100,  lOS. 

FIAT  IN  BANKRUPTCY.  An  order  of  the 
lord  chancellor  that  a  commission  of  hank- 
rnptcy  shall  Issus.  1  Dsac  Bsnkr.  106. 

Plats  wem  abolished  b7 12  ft  IS  VIot  c.  116. 

FIAT  JUSTITIA.  Let  justice  be  done. 
Words  formerly  written  by  the  king  at  the 
top  of  a  petition  for  a  warrant  to  bring  a 
writ  of  error  in  parliament,  signifying  his 
iL  Jacob;  Dyer,  375;  Staund.  Prerog. 


FIAT  JUSTITIA  RUAT  COELUM.  Let 
Justice  be  done,  though  the  heSTSns  ihonld 
fall.  Branch,  Princ.  161. 

FIAT  PROUT  FIERI  CONSUERIT;  NIL 
tcmere  novandum.  Let  It  be  done  as  former- 
tp;  1st  no  innoTatton  be  mnda  radily.  Jsnk. 
Osa.  Uf ;  Branch,  Prlne. 


FICTIO  CEDIT  VERITATI.  FICTIO  JU- 
ria  non  est,  ubi  Veritas.  Fiction  yields  to 
troth.   Where  truth  is,  fiction  of  law  does 


FICTIO  EST  CONTRA  VERITATEM,  8ED 
pro  veritate  habetur.   Fiction  is  sgatnst  the 

truth,  but  it  is  to  be  esteemed  troth. 

FICTIO  LEGIS  INIQUE  OPERATUR  AL- 
lonl  damnum  vel  injuriam.  Fiction  of  law 
in  wrongful  it  it  works  loss  or  injury  to 


any  one.  2  Coke.  35;  3  Coke.  36;  Broom, 
Leg.  Max.  (3d  London  Ed.)  122. 

FICTIO  LEQIS  NEMINEM  LAEOIT.  Aflc- 
tlon  of  law  Injores  no  one.  %  BoUOt  Ahr. 
mi  8  Bl.  Comm.  4S;  17  Johns.  (N.  T.)  848. 

FICTION.  The  legal  as.sumption  liiat 
something  which  is  or  may  be  false  is  true. 

It  differs  from  a  presumption  In  that  a 
fiction  Is  an  assumption  as  true  of  something 
admittedly  false;  while  a  presumption  is  an 
attempt  to  arrlTS  at  the  tnXh.  tqr  infttrenes. 

FICTITIOUS  ACTION.  A  salt  brought  on 

pretense  of  a  rontrorerSJT,  when  no  such 
controversy  in  truth  exists.  Such  actions 
haTO  usually  been  brought  on  a  pretended 
wager,  for  the  pnrpose  of  obtaining  the 
opinion  of  the  court  on  a  point  of  law. 
Courts  of  justii  i^  wi  ie  constituted  for  the 
purpose  of  deciding  really  existing  questions 
of  right  between  parties;  and  they  are  not 
bound  to  answer  Impertinent  questions 
which  persons  think  proper  to  ask  them  in 
the  form  of  an  action  on  a  wager.  12  Bast, 
248.  Such  an  attempt  has  been  held  to  be  a 
contempt  of  court;  and  \jot^  Hardwlcke  In 
such  a  case  committed  the  parties  and  their 
attorneys.  Lee  temp.  Hardw.  237.  See.  also. 
Comb.  426;  1  Coke,  8S;  6  Cranch  (U.  S.)  147. 
148.   See,  also^  "Feigned  Action." 

FICTITIOUS  PARTY.  Where  a  suit  l.^ 
brought  in  the  name  of  one  who  is  not  in 
being,  or  of  one  who  is  Ignorant  of  the,  suit, 
and  has  not  authorized  It.  It  is  said  to  be 
brought  In  the  name  of  a  fictitious  plaintiff. 
To  hriu.i.'  Mich  a  suit  is  deemed  a  oontempt 

of  court.    4  HI.  Comm.  133. 

FICTITIOUS  PAYEE.  When  a  contracU 
such  as  negotiable  pa[)er.  Is  drawn  in  favor 

of  a  fictitious  person,  and  lias  been  indorsed 
In  such  name.  It  is  deemed  payable  to  bearer 
as  against  all  parties  who  are  privy  to  the 
transaction,  and  a  holder  In  good  faith  may 
recover  on  it  against  them.  2  H.  Bl.  178, 
288;  3  Term  R.  171,  1S2.  4cSi;  i  Camp.  130: 
19  Yea  31L  And  see  10  Barn,  k  C.  468;  2 
Sandf.  (N.  T.)  88;  8  Doer  (N.  T.)  181. 

FIDE  JUBERE.   In  the  civil  law.  To  or 

der  a  thing  upon  one's  faith;  to  pledge  one's 
self;  to  become  surety  for  another.  Fide 
/MAMf  Fide  jvbeo:  Do  yoo  pledge  your^ 
self?  I  do  pledge  myself.  Tnst.  3.  1. 
One  of  the  forms  of  stipulatiou.  Dig.  4(;.  I. 
8.  pr.;  Inst  8.  8L  7. 

FIDE  JU88I0.  An  act  by  which  any  one 

binds  himself  as  an  additional  security  for 
another.  This  giving  security  does  not  de- 
stroy file  !ial>ility  of  the  principal,  but  adds 
to  the  security  of  the  surety.  Ticat;  Hall- 
ux. AnaL  bk.  8,  e.  18,*  note  10. 

FIDE  JUSSOR.    In  civil  law.    One  who 

becomes  security  for  the  debt  of  aii'itfier. 
promising  to  pay  it  in  case  the  principal 
does  not  do  so. 

Hp  differs  from  a  cr>-nMlgor  in  this,  that 
the  latter  is  equally  hound  to  a  debtor  with 
his  principal,  while  the  former  Is  not  llabls 
UU  the  principal  has  failed  to  fulfill  his 
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SBSement.  Dig.  12.  4.  4;  Id.  16.  1.  13;  Id. 
84.  8.  64;  Id.  38.  1.  37;  Id.  50.  17.  110;  Id.  6. 
14.  20:  Hall,  Prac  38;  Dunl.  Adm.  Prac. 
300;  Clorke,  Prax.  tits.  (5.?-6.^). 

The  obligation  of  the  lide  jussor  was  an 
accessory  contract;  for.  if  the  principal  obli- 
gation waa  not  previoiuly  contracted*  his  en- 
gagement  then  took  the  name  of  '''mandate.*' 
Lee  Elm.  8  S72;  Code  Nap.  SOU. 

FIDE  PROMISSOR.  See  Ttde  JoBsor." 

FIDEI  COMMISSARIUS  (Law  Lat.)  In 
fivil  law.  One  who  has  a  bonpfliial  interest 
in  an  estate  which,  for  a  time,  is  committed 
to  the  faith  or  trust  of  anothtT.  This  term 
has  nearly  the  same  meaning  as  cestui  gue 
trust  baa  In  the  common  law.  1  Oreeul. 
Cniise.  Dig.  295;  Storjr,  Eq.  Jvr.  {  06€;  Bouv. 
Inst.  Index. 

Fidei  commissary  and  flde  commissary, 
anglicised  Xonns  ot  this  term,  have  been 
propMed  to  take  flie  place  of  the  phrase 
<  ■  siui  que  truHt.  bat  do  not  seem  to  have  met 
with  any  favor. 

According  to  Du  Cange,  the  term  was 
somctiraea  oaed  to  denote  tiie  exeentor  of  a 
will. 

FIOEI  COMMISSUM  (Law  Lat.)  In  civil 
law.  A  tniBt.  A  devise  was  made  to  some 
person  {haeren  flduciorius) ,  and  a  request 
annexed  that  he  should  give  the  property  to 
some  one  who  was  incapable  of  taking  di- 
rectly under  the  will.  Inst.  2.  23.  1;  1 
Oreenl.  Cmlee,  lHg.  296;  16  How.  {U.  8.) 
^57.  A  gift  whlrh  a  man  makes  to  another 
through  the  agency  of  a  third  person,  who 
Is  requested  to  perform  the  will  of  the  giver. 

The  rights  ot  the  beneficiary  were  merely 
rffrbts  In  cnrteey.  to  be  obtained  by  entreaty 
or  reqnnst.  TTinIrr  Augustus,  however,  a 
system  was  commenced,  which  was  com- ' 
plated  by  Justinian,  for  enforelng  ench 
tnists.  The  trustee  or  executor  was  called 
haerrs  fidm  iarius,  and  sometimes  /Wc  jussor. 
The  brtu-ncial  heir  waa  called  ftooret  fitM 
commissarius. 

The  Qflee  of  the  common  law  are  said  to 
have  been  borrowed  from  the  Roman  fi/Jei 
(■(tmrnififia.  1  (Jreenl.  Cruise,  295;  Bac.  Read. 
r.srs.  19;  1  Madd.  446:  Storr.  Bq.  Jur.  S  966. 
The  fidei  commissa  are  supposed  to  have 
been  the  origin  of  the  common-law  system 
of  entails,  l  Kpence,  Kq.  .lur.  21;  1  Washb. 
Real  Prop.  60.  This  has  been  doubted  by 
others.  See  I  Bonv.  Inst  note  1708. 

FIDELIS.  Faltbfnl;  trustworthy. 

FIDELITA8.    Fealty:  fidelity. 

FiDELITAS.  DE  NULLO  TENEMENTO, 
quod  tenetur  ad  terminum  fit  homagii;  fit 
taman  inde  fidetiutia  aaoramentum.  Fealty. 
For  no  tenement  which  le  held  tar  a  term  is 

there  the  oath  of  homage,  but  there  Ib  the 

oath  of  fealty.    Co.  Lift.  f.Tb. 

FIDEM  MENTIRL  Wlun  a  tenant  does 
not  keep  that  fealty  which  he  has  awom  to 
the  lord.   Leg.  Hen.  1.  c.  53. 

FIDES  EST  OBLIGATIO  C0N8CIENTIAE 
aiicujus  ad  intentionem  alterius.   A  trust  is 


an  obligation  Of  oonadenoe  of  oae  to  fha  will 

of  another. 

FIDES  SERVANDA.  Good  faith  must  be 
observed.  1  Mete.  (Mass.)  551;  3  Barb.  (N. 
Y.)  828,  880;  28  Barb.  (N.  Y.)  621,  (24. 

FIDES  SERVANDA  EST;  SIMPLICITAS 
Juris  gentium  praevaleat.  Good  faith  is  to 
be  preserved;  the  simplicity  of  the  law  of 
nations  should  prevail.    Story,  Bills.  §  15. 

FIDUCIA  (I^t)  In  civil  law.  A  contract 
by  which  we  sell  a  thing  to  some  one— that 
is.  transmit  to  him  the  property  of  thr  thin;;, 
with  the  solemn  forms  of  emancipation — ou 
condition  that  he  will  sell  It  bade  to  ita. 
This  si)e(  ies  of  contract  took  place  in  the 
emancipation  of  children.  In  testaments,  and 
in  pledgee.  Poth.  ad  Pand. 

FIDUCIARIUS  TUTOR.    In  Roman  law. 

The  elder  brother  of  an  emancipated  pupil- 
lus,  whose  father  had  died  leaving  him  still 
under  fourtem  yeara  of  age. 

FIDUCIARY.  This  term  Is  borrowed  from 

the  civil  law.  The  Roman  laws  railed  a  fldii 
clary  heir  the  person  who  was  instituted 
heir,  and  who  was  charged  to  deliver  the 
succession  to  a  person  designated  by  the  tes- 
tament. Merlin.  Repert.  But  Poth.  ad  P-iL'd. 
vol.  22,  says  that  ftduciarius  haeres  propt-rlv 
signifies  the  person  to  whom  a  testator  has 
sold  his  Inherltmioe  under  the  eondltton  that 
he  shouM       it  to  another.  Fldndaiy  may 

be  defined  "in  trust,"  "in  confldenoa.'* 

A  generic  term  embracing  all  peramia  act- 
ing in  a  fiduciary  capacity. 

FIDUCIARY  CONTRACT.  An  iisr.  < m,  nf 
by  which  a  person  delivers  a  thing  to  an- 
other on  the  condition  tbAt  ho  will  reetore  It 
to  him.  The  following  formula  was  em 
ployed;  I't  inter  bnnns  agcre  oportet,  ne 
propter  te  firlcmgue  tnam  frauda.  Cicero  de 
Offlc.  lib.  3.  c  18;  Lec  Dr.  Civ.  S§  237.  288. 
See  2  How.  (V.  a)  202.  208;  6  Watts  ft  8. 
(Pa.)  18;  7  Watta  (Fft.)  416. 

FIEF.  A  fee,  feod,  or  fend. 

FIEF  D'HAUBERK.  A  fee  held  on  the 

military  tenure  of  appearing  fully  armed  on 
the  bun  and  arrirre  bati.  Feudum  hauber- 
licinn.  Spelman:  Pal  v.  Lex.:  Do  Oaaga,  A 
knight  s  fee.    2  Bl.  Comm.  62. 

FIEF  TENANT.  The  holder  of  a  flaf  or 
fee. 

FIEL.    In  Spanish  law.    An  officer  who 
keeps  possession  of  a  thing  deposited  Qador 
authority  of  law.        Partldaa,  pt  2.  tit. 
lib.  1. 

FIELD  REEVE.  An  officer  elected,  in 
England,  by  the  owners  of  a  regulated  paa> 
ture,  to  keep  in  order  the  fences,  ditches,  etr.. 
on  the  land,  to  regulate  the  times  during 
which  animals  are  to  l»e  adniittt>i  to  the 
iMisture,  and  generally  to  maintain  and  man- 
age the  pastnre,  aulijeet  to  the  lnatnieCi<ma 
of  the  ownera.  Ganaral  Inclomre  Act  1845, 

§  118. 
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FIELDAD.    bi  Spsnteli  law.  Seqnostrap 

tion.  This  is  allowed  in  six  cases  by  the 
SiMmish  law  where  the  title  to  property  ia 
in  dispute.  Laa  Partldaa.  pt  8.  tit  t,  Ub.  1. 

FIERDING    COURTS.    Ancient  GotUc 

'  t^nrtB  *ln  the  lowest  instance."  So  called  , 
hecauae  four  were  institutetl  within  every 
superior  district  or  hundred.  Their  juris- 
diction waa  limited  within  forty  shiUings,  or 
thna  martca,  3  Staph.  Oonnu  S9S;  9  BI. 
Oonm.  S4;  Stianib.  da  Jvr.  Gotli.  Ub.  1,  e.  S. 

FIERI  FACIAS  (Lat.  that  you  cause  to  be 
made),  la  practice.  A  writ  directing  the 
Sheriff  to  causa  to  ba  made  of  the  goods  and 
chattels  of  the  Jndgmeiit  debtor  the  snm  or 
debt  recovered. 

It  receives  its  name  from  the  Latin  words 
in  the  writ,  used  when  legal  proceedings 
wen  conducted  In  Latin  (quod  fieri  facias 
da  tonis  ct  rnlaUis.  that  you  cause  to  be 
made  of  the  goods  and  chattels).  It  is  the 
fonn  of  exeentloB  In  common  nae  where  the 
Jndgmsnt  debtor  baa  personal  property. 

FIERI  FACIAS  DE  BONIS  TESTATORIS. 
The  writ  issued  on  an  ordinary  judgment 
acaJnst  an  executor  when  sued  for  a  debt 
doe  by  his  testator.  If  the  sheriff  returns 
to  this  writ  nuJla  hmta.  and  a  dcvastatHt  (q. 
yj,  the  plaiiififf  may  sue  out  a  fieri  fiuxas  de 
ttonU  profirm,  under  which  the  goods  of  the 
ezecntor  himself  are  seised.  1  Wm.  Bannd. 
246;  Smith.  AcUon  (11th  Bd.)  868. 

FIERI  FECI  (Law*I.at.)  In  pr.utiro  The 
return  which  the  sheriff  or  other  proper  ofll 
ctt  makes  to  certain  writs,  signifying;  "I 
have  caused  to  bo  made." 

When  the  officer  has  made  this  return,  a 
rule  may  be  obtained  upon  hlni  after  tlw  re- 
tum  day>  to  pay  the  money  into  court,  and. 
If  be  withholds  payment  an  action  of  debt 
be  had  on  the  return,  or  (iswinnitxii  for 
had  and  received  may  lie  sustained 
him.  8  Johns.  (N.  T.)  188. 


FIERI  NON  DEBET,  8ED  FACTUM  VA- 

let.  It  ought  not  to  be  done,  but  done.  It 
is  valid.  &  Colie.  39;  1  Strange,  526;  19 
Johns.  (N.  Y.)  84.  92;  18  Johns.  <N.  Y.)  11. 

FIFTEENTHS.  A  temporary  aid.  consist- 
ing of  a  fifteenth  part  of  the  personal  prop- 
erty in  every  towiushiii,  borDujxh,  and  city  in 
the  kinflpd<mi.  The  valuation  of  the  kingdom 
waa  fixed,  and  a  record  made  In  the  ex- 
chequer of  the  amount  (twenty-nine  thou- 
sand pounds).  This  valuation  was  not  in- 
creased as  the  property  in  the  kingdom  in- 
cT^kaed  in  value:  whenoe  the  name  came,  in 
time,  to  be  a  great  minoBiar.  8  Jtnst  77 ;  4 
Inst.  84:  8  SharSlrood,  BL  Comm.  809;  Cow- 
ell. 

FIQHTNITE,  or  FI6HTWITE  (Saxou).  A 
mnlct  or  fine  for  making  a  quarrel  to  the 

disturbano'  nf  the  peace  Called  also  by 
Cowell  foriMfacluru  imynae.  The  amount  was 
bnadrsd  and  twenty  shillings.  Cow^. 

FILACER.    An  oflleer  of  the  common 
it  WM  to  file  the  write  on 


which  he  made  process.  There  were  fooT' 

teen  of  them,  and  it  was  their  duty  to  make 
out  all  original  process.  Cowell;  Blount. 
The  oflloe  Is  now  abolidied. 

FILARE.  In  old  English  practice.  To  file. 
Towns.  PL  67. 

FILE.  A  thread,  string,  or  wire  upon  which 
writs  and  other  exhibits  in  courts  and  offices 
are  fastened  or  filed  for  the  more  safe  keep* 

ing  and  ready  turning  to  the  same.  Spel- 
man;  Cowell;  Tomiins.  i'apers  put  together 
and  tied  in  bundles.  A  paper  is  said  also  to 
be  filed  when  it  is  delivered  to  the  proper 
officer,  and  by  him  received  to  be  kept  on 
file.  13  Viner,  Abr.  811;  1  Utt  118;  1 
Hawk.  P.  C.  7,  207. 

FILEINJAID  (Brit.)  A  name  given  to  vil- 
leins in  the  laws  of  Hoel  Dda.  Barr.  Obs. 
Sc.  808. 

FILIATE.  To  declare  whose  child  a  bas- 
tard i.s.    2  \V.  Bl.  1017. 

FILIATIO  NON  POTEST  PROBARI.  Fili- 
ation cannot  be  proved.  Co.  Litt  126a.  But 

see  7  ft  8  Vict.  c.  lOL 
« 

FILIATION.  In  civil  law.  The  descent 
of  son  or  daughter*  with  record  to  hia  or  her 
father,  mother,  and  their  ancestors. 

Nature  always  points  out  the  mother  by 
evident  signs,  and,  whether  married  or  not, 
she  is  always  certatn,-Hiiater  semper  cerfa 
est.  etiamsi  ruhjo  couceperif.  There  is  not 
the  same  certainty  with  regard  to  the  father, 
and  the  relation  may  not  know,  or  may  feign 
ignorance  as  to  the  paternity.  The  law  has 
therefore  eotebllshed  a  legal  presomptlon  to 
serve  as  a  foundation  tor  paternity  and  flUar 
tion. 

When  the  mother  Is  or  has  been  married, 

her  husband  Is  presumed  to  be  the  father  of 
the  children  born  during  the  coverture,  or 
within  a  conii)»'tont  time  afterwards,  wheth* 
er  they  were  conceived  during  the  coverture 
or  not,— jNif  er  i»  ett  quern  nuptUte  dewMm- 
ttrant. 

——In  the  Common  Law.  The  establish- 
ment of  the  paternity  of  a  baatard. 

FILICETUM.  In  old  Bngltsh  law.  A  ferny 

or  bracky  ground :  a  place  where  f«rn 
Co.  I.itt.  4b:  Shep.  Touch.  95. 

FILIOLUS.  In  old  records.  A  godson. 
Spefanan. 

PILIU8  (Lat)   A  son:  a  child. 

As  distinguished  from  heir,  filius  is  a  term 
of  nature,  hacm.s  a  term  of  law.  1  Powell, 
Dev.  .311.  In  the  civil  law  the  term  was 
used  to  denote  a  child  generally.  Calv.  Lex.; 
Vlrat.  Ite  use  In  the  phrase  nullius  flUu$ 
would  seem  to  Indicate  a  u.sc  in  tlie  sense  of 
legitimate  son.  a  bastard  being  the  legiti- 
mate son  of  nobody;  thungh  wwd  fti 
usually  rendered  a  son,  wheUier  Isgltlmato 
or  illegitimate.  Vicat. 

/■'ilium  rum  drfiiiinnis  qui  ex  tiro  et  tueoff 
eiu8  nascitur,  we  define  him  to  be  a  son 
who  Is  bom  of  a  man  and  his  wife.  Dig. 
1.  6.  8.   Pranumltvr  quUi  ntur  fiHu»  eo  quod 
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mucitur  er  uxore,  one  is  presumed  to  be  an- 
other's child  because  he  is  liorn  of  his  wife. 
BractoD,  fols.  6,  88.  An  alien  may  have  a 
■OB,  but  BO  alien  can  bave  an  heir.  Id.  See 

"Haer.'s  ■■ 

A  distinction  was  somet linos  made,  in  the 
civil  law,  between  flUi  and  liberi;  the  latter 
word  including  grandcliildren  (nepote*),  the 
former  not;  Inst.  1.  14.  6.  But  according 
to  Paulus  and  Julianus,  they  were  of  equally 
extenslTe  Import.   Dig.  60.  16.  84;  Id.  50.  16. 

m. 

FILIUS  EST  NOMEN  NATURAE,  8ED 
haerea  nomen  Juris.  Son  is  a  name  of  na- 
ture, but  "h/tSx  a  name  of  law.  1  Sid.  198;  1 
PoweU.  Der.  til. 

FILIUS  FAMILIAS  (I.at  )  A  son  who  is 
under  the  control  and  power  of  his  father. 
Story,  Ckmfl.  Lawa^  f  61;  VlcaL 

FILIUS  IN  UTERO  MATRIS  EST  PARS 

viscerum  matris.  A  son  in  the  mother's 
womb  is  part  uf  the  motlier's  vitals.  7  Coke, 
8. 

FILIUS  MULIERATU8  (Lat.)  The  first 
legitimate  eon  born  to  a  woman  who  hae  had 
a  baetard  son  by  her  hntbaad  hpfore  her 

marriage.    Called,  also,  rrtuller,  and  muher 

puisne.    2  Bl.  CfrtTim.  IMS. 

FILIUS  NULLIUS  {IaL  son  of  nobody). 
A  bastard.  Called,  ateo*  jUtot  pofiuU»  eon  of 
the  people.  1  Bl.  Comm.  459;  6  Coke,  esa. 

FILIUS  POPULI  (Lat)  A  BOB  of  the  peo- 
ple; a  liu.stard. 

FILUM  (Lat;  Law  Fr.  /U,  flic,  q.  v.)  In 
old  praetiee.  A  thread,  string,  or  wire  need 

for  passing  through  and  connecting  papers 
together;  a  file.  Otherwise  called  fUunum 
(Vr.  filnit  r.  </.  I.)    Spclman.  voc.  •  Kilacium." 

A  thread  or  line  paoaing  through  a  stream 
or  road.  8ee'*Fllnm  Aquae:"  *'F11am  Viae." 
The  English  word  "thread"  has  In  ordinary 
spee<.'h  this  sense  of  running  through;  as  in 
the  expression  "thread  of  a  disconrae  or  ar- 
gument;" "to  thread  one's  way."  etc. 

A  line  or  mark.  a.s  the  edge  or  border  of  a 
thing.  I'ihiiii  ffiii still ,  the  edge  of  the  lor- 
esL  Manw.  For.  Laws.  371;  1  Crabb,  Real 
Prop.  485.  *To  the  very  last  fthtin  of  the 
plalntirs  lands."  T,  Taunt.  U?,.  ar^-.  "Up 
to  the  extreme  fllurn  of  the  plaintiff's  prop- 
erty." Id.  184.  arg. 

FILUM  AQUAE  (LaL  a  thread  of  water). 

This  may  mean  either  the  middle  line  or  the 
outer  line.  Altum  filum  denotes  high-water 
mark.  Blount.  Filum  is.  however,  used  al- 
most onlveraally  in  connection  with  ofluoe  to 
denote  the  middle  tine  of  the  stream.  Me- 
dium filum  is  sotnetinios  used  with  no  addi- 
tional meaning.  See  4  i^ck.  (Mass.)  468: 
24  Piek.  (Mass.)  .344;  .3  Calnes  (N.  Y.)  319; 
r,  Cow.  (X.  Y.t  579;  5  Wend.  (N.  Y.)  423; 
2(;  Wend.  (X.  Y.)  404;  120  .lohns.  ( N.  Y.)  91; 
4  Hill  (N.  Y.)  ."iGD:  4  Mason  (U.  S.  i  ::;tT;  2 
N.  H.  369;  1  Halst  (N.  J.)  1;  2  Conn.  481; 
8  Raod.  (Va.)  33;  8  Me.  258;  1  Ired.  (N.  C.) 
535;  Angell.  Waterroiirses,  5  11;  .3  Dane. 
Abr.  4;  Jacob;  2  Waahb.  Real  Prop.  445.  See 
"Ad  Medltulk  Flliim  Aooae.'* 


FILUM  FORESTAE  (Lat.)    The  border 

of  the  forest.  2  .Sharswood,  Bl.  Comm.  419; 
4  InPt.  .303;  Manw.  For.  Law,  "Purlieu." 

FILUM  VIAE  (LaL)  The  middle  line  ol  ti&e 
way.  2  Smith.  Lead.  Cas.  M. 

FIN.  An  end,  or  limit;  a  Hmttatlnm,  or 
riod  of  limitation. 

Fin  de  turn  reeevoir,  a  legal  bar  to  the 
maintenance  of  a  claim.  Ord.  Mar.  llT.  ]« 
tit.  12;  Poth.  Obi.  p.  3.  c.  S,  art.  1. 

FIN  DE  NON  RECEVOIR.  In  French  law. 
An  exception  or  plea  founded  on  law,  whIA, 

without  entering  Into  the  merits  of  the  ac- 
tion, shows  that  the  plaintiff  has  uo  right 
to  bring  it,  either  because  the  time  during 
which  it  ought  to  have  been  brought  has 
elapsed,  which  Is  called  ''prescription.*'  or 
that  there  has  been  a  compromise,  accord 
and  satisfaction,  or  any  other  cause  which 
has  destroyed  the  right  of  action  which  once 
subsisted.  Poth.  Proc.  Civ.  pt.  1.  c.  2,  f  2, 
art.  2;  Story,  Confl.  Laws,  §  580. 

I  FINAL.  In  practice.  As  applied  to  hear- 
ings, orders,  decisions,  etc..  tluit  which  ter- 

1  minates  the  action,  as  distinguished  from 
'Hnterkieiitory.'' 

'   ^Inal  Decree.    A  decree  which  finany 

.  disposes  of  the  whole  question,  so  that  noth- 
ing further  is  left  for  the  court  to  adjudicate 
,  upon.  See  2  Daaiell.  Ch.  Pr.  (Perkins  BSd.) 
1 1199.  note. 

I  A  (Iri  rop  which  terminates  all  UtigBtlAMI 
I  on  the  i>ame  right.    1  Kent,  Comm.  316. 

A  decree  which  disposes  ultimately  of  fhe 
suit.    Adams,  Eq.  37.5.    After  such  decree 
.  has  been  pronounced,  the  cause  is  at  an  end. 
and  no  further  hearing  can  be  had.    Id.  388. 

A  decree  which  puts  an  end  to  the  proceed- 
ings of  the  parties  In  that  court  44  Ala. 
478;  95  N.  C.  271. 
i    A  decree  whit  h  so  Axes  the  rights  of  the 
I  parties  that  it  can  be  carried  Into  efltoet  with- 
out further  inquiry  thereon. 

 Final  Judgment.    .\  judgment  which 

l»ut.s  an  end  to  the  action  by  declaring  that 
the  plaintiff  has  either  entitled  himself,  or 
I  has  not.  to  recover  the  remedy  he  soes  for. 

3  ni.  Comm.  39R.  A  jtidgment  which  de 
I  termines  a  particular  cause,  and  terminates 
I  all  litigation  on  the  sjime  right.  1  Kent, 
f'rmra.  316.  A  judgment  which  cannot  be 
iippealed  from,  but  is  perfectly  conclusive  as 
to  the  matter  adjudicated  upon.  24  Pick. 
(Mass.)  300;  2  Pet  (U.  S.)  294  ;  6  How.  (U. 
S.)  201.  202. 

A  determination  of  the  rights  of  the  9^ 
ties  to  the  particular  suit,  though  not  of  alt 
their  rlihtS  with  reference  to  the  subfoct 
matter  of  the  suit,  is  final.    1  Cal.  134. 

To  constitute  a  final  Judgment,  the  case 
must  be  finally  disposed  of  as  to  all  partlM. 
52  U.  S.  22:  U  Or.  72;  1  Mo.  App.  865. 

——Final  Process.  Writs  of  execution; 
process  ispued  for  the  execution  of  a  final 
judgment.  So  called  to  distinguish  them 
from  "mesne  process,"  which  Includes  all 
process  issuing  before  judgment  rendered. 

Flwat  Sentence.  That  pronounced  on 
the  conclufiion  of  the  ca.se,  as  distlngnl-shed 
from  the  interlocutory  sentences  rendered 
dtirinff  its  procress. 
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FiNALfS  CONCORDIA  (Lat.)  A  dedatre 
ftCTMrnent;  a  flue;  a  final  agreement 
A  final  agreement  entered  bj  the  parties  by 

permission  of  court  in  a  suit  actually  brought 
for  lands.  Subsequently  the  bringing  suit, 
entry  of  agreement  etc,  became  merely  for- 
mal, but  Its  entry  upon  record  pave  a  firm 
title  to  the  plaintiff.  1  Washh.  Real  Prop. 
TO;  1  Spence,  Eq.  Jur.  143;  2  Flintofli;  Real 
Prop.  673;  White  ft  T.  Lead.  Cas.  688. 

FMa  etf  amicabfUa  contpoHHo  et  /lnoN« 
Concordia  er  cottseiisti  et  cnncordia  (lo)nini 
regit  vel  justiciarum,  a  fine  is  an  amicable 
Mttlement  and  dedslTe  agreement  by  con- 
aent  and  agreement  of  our  lord  the  Ung  or 
his  ju6tice&    Glanv.  lib.  8,  c.  1. 

Talis  Concordia  finaUs  dicitur  eo  quod 
finetn  iai|pot»<l  nenfolio.  adoo  lU  nealro  para 
UHganHum  ah  eo  de  eetero  poterit  reddere, 
such  rnncord  Is  called  final  because  It  puts 
an  end  to  the  business,  so  that  neither  of 
Uie  litigants  can  afterwards  recede  from  It 
OlMT.  Ubb  9,  c  8;  Canningliam. 

FINANCES.    The  public  revenue  or  re- 
aourccs  of  a  government  or  state;  the  in- 
oomo  or  means  of  an  individual  or  corpora- 
tion.  It  Is  somewhat  like  the  /Itcua  of  the  \ 
Romans.   The  word  is  generally  used  In  the  [ 
plnral. 

Money  resources  generally.  The  state  of 
tite  finances  of  an  fndlridual  or  corporation. 

balag  his  condition  In  a  monetary  point  of 
trietr.  The  cash  he  has  on  hand,  and  that 
which  he  expects  to  receive,  as  compared 
witJi  tbe  engagements  he  has  made  to  pay. 

FINANCIER,  or  FINANCIAN.  One  who 
maneges  the  finances  or  public  revenue;  per- 
sons skilled  In  matters  appertaining  to  tlie 
IvMUdona  management  of  money  allnlrs. 

FINDER.  One  who  lawfully  comes  to  the 
possession  of  another's  personal  property, 
wbldi  ms  tlien  loot 

PINDiNQ.  The  result  of  the  deliberations 
of  a  Jury  or  a  court   1  Day  (Ouin.)  238;  2 

Day  (Conn.)  12. 

The  "findings  of  facf  of  a  JndgO,  On  Wllldl  I 

hiH  decision  is  based. 

FINE.    In  conveyancing.    An  amicable  i 
composition  or  agreement  of  a  suit,  either 
actual  or  fictitious.  l)y  leave  of  the  court,  by 
m'hich  the  lands  in  question  become,  or  are , 
atrknowledged  to  be,  the  right  of  one  of  the 
parties.  Co.  I.itt.  120;  2  Bl.  Comm.  849;' 
Bac.  Abr.  "Fines  and  Recoveries." 

A  fine  is  so  called  because  it  puts  an  end 
not  only  to  the  suit  thus  commenced,  buti 
also  to  all  other  salts  and  controversies  con- ' 
cerning  the  same  matter.    Such  concords. 
Bays  Doddridge  (Eng.  Lawy.  84,  85),  have| 
been  In  nee  In  the  dTll  law,  and  are  called , 
transactions,  whereof  they  say  thus:  Trans 
actiones  sunt  de  eis  quae  in  controversia  [ 
sunt,  a  lite  futura  aut  pendente  ad  certam 
compoHlUmem  reditcafilar,  doado  attguid 
vei  acolpiendo.  Or.  idiorter,  thns:  Trmuae- 
tio  est  dc  rr  (hihia  rt  lUe  nncijiilc  iir  dum 
ad  finem  ducta.  non  ffvatuita  pactio.    It  is 
eomoMmly  defined  an  aaanraace  by  matter  of 
reeord.  and  la  ftmnded  upon  a  anppoeed  pre>  I 


viously  existing  right,  and  upon  a  writ 
quiring  the  party  to  perform  his  covenant; 
although  a  fine  may  be  levied  upon  any  writ 
by  which  lands  may  be  demanded,  charged, 
or  bound.  It  has  also  been  defined  an  ac- 
knowledgment on  record  of  a  prerions  gift 
or  feofTment,  and  prima  fo<  ir  carries  a  fee, 
allliough  it  may  be  limited  to  an  estate  for 
life  or  in  fee  tail.  Prest.  Conv.  200.  SOS, 
268.  269;  2  Bt  Comm.  348.  349. 

——In  Criminal  Law.  Pecuniary  punish- 
ment imposed  by  a  lawful  tribunal  upon  a 
person  convicted  of  crime  or  misdemeanor. 
1  Blsh.  Grim.  Law,  |  940;  4  Stepb.  Oomm. 
444.    Sec-  "Amerfpnicnf ." 

In  Feudal  Law.  Money  exacted  by  the 
superior  lord  upon  any  change  in  the  tenure, 
as  upon  alienation,  endowment  etc  2  BL 
Comm.  71,  ISB. 

FINE  AND  RECOVERY  ACT.  St.  ?i  &■  i 
Wm.  IV.  c.  74.  This  act  abolished  liii.  s  and 
recoveries.  2  Sharswood.  Bl.  Comm.  364, 
note;  1  Stepb.  Comm.  514. 

FINE  ANNULLANDO  LEVATO  DE  TEN- 
emento  quod  fuit  de  antique  dominico.  An 
abolished  writ  for  disannulling  a  fine  levied 
of  land!  la  aadent  dement^  to  (be  vrofodlce 
of  tbe  lord.  Reg.  Orlg.  16. 

FINE  FOR  ALIENATION.  A  sum  of  mon- 
ey which  a  tenant  by  knight's  service,  or  a 
tenant  in  eaifiite  by  socage  tenure,  paid  to  his 

lord  for  permission  to  alienate  his  right  in 
the  estate  he  held  to  another,  and  by  that 
means  to  substitute  a  new  tenant  for  him- 
self. 2  Bl.  Comm.  71.  89.  These  fines  are 
now  abolished.  In  France,  a  similar  demand 
from  the  tenant,  made  by  the  lord  when  the 
former  alienated  his  estate,  was  called  lods 
et  vente.  Thie  Imposition  was  abolished, 
with  nearly  every  other  feudal  right  by  the 
French  Revolution. 

FINE  FOR  ENDOWMENT.  An  old  Kng- 
llsh  law,  grounded  on  the  feudal  exactions 
that  a  woman  could  not  be  endowed  withoat 
a  fine  paid  to  the  lord  of  the  tenement 

Abolished  by  Henry  I.,  and  afterwards  by 

MiKltKi  <'}i(irlii  i(hapt(>r  7)     '?  HI.  rainni. 

FINE  FORCE.  An  absolute  necessity  or 
ineritable  constraint  Old  Nat  Brer.  78; 
Plowd.  94;  6  Goko*  U;  GowelL 

FINE  SUR  COGNIZANCE  DE  DROIT 
come  ceo  que  il  ad  de  son  done.  A  fine  upon 
acknowledgment  of  the  right  of  the  oognlMO 

as  that  whirh  ho  hath  of  the  gift  of  the  cog- 
nizor.  My  this  the  deforciant  acknowledges 
in  court  a  former  feoffment  or  i;ift  in  pos- 
session to  have  been  made  by  him  to  the 
plaintiff.  2  BL  Oomm.  SSS;  Cnnnlngham; 
Shep.  Toncb.  e.  2;  Gomyn.  Dig.  Tine." 

FINE  SUR  COGNIZANCE  DE  DROIT 
tantum.  A  fine  upon  acknowledgment  of 
the  right  mMPety.  Ctonerally  used  to  peia  a 

reversionary  interest  which  Is  in  the  cog- 
nizor.  2  Bl.  Comm.  351;  Jacob;  Comyn. 
Dig. 

FINE  SUR  CONCESSIT.  A  fine  granted 
Where  the  oogaisor,  in  order  to  make  an 
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end  of  disputes,  though  he  acknowledges  no 
precedent  right,  yet  ^ants  to  the  cognicee 
•a  ttrtate  de  novo,  Qsnally  tor  life  09  ywuv, 

by  way  of  a  supposed  compositton.  S  Bl. 

Comm.  'Soi;  Shep.  Touch,  c.  2. 

FINE  SUR  DONE  GRANT  ET  RENDER. 
A  double  fine,  comprehendliis  the  fine  tur 

cognizance  de  droit  come  ceo,  and  the  fine 
8ur  concesHit.  It  may  be  used  to  convey 
particular  limitations  of  estates,  and  to  per- 
BonB  who  are  strangers  or  not  named  in  the 
writ  of  coTaaaiit;  wbereu  flie  line  tur  cog- 
nizance de  droU  eome  ceo,  etc.,  conveys  noth- 
ing but  an  absolute  estate,  either  of  inher- 
itance, or  at  least  freehold.  Salk.  340.  In 
this  last  species  of  finos.  the  copnizpf,  after 
the  right  is  acknowledged  to  bf  in  him, 
grants  back  again,  or  renders  to  the  cognizor, 
or  perhaps  to  a  stranger,  some  other  estate 
In  the  premises,  t  BL  Comm.  SSS;  Vlner, 
Abr  Fine;"  Comyn,  Dig.  Tine;"  1  Waahb. 
Real  Prop.  3.3. 


FiNEM  FACERE  (LaL)  To  make  or  pay 
a  flne.  Braeton,  106;  Skene  de  Verb.  Sign. 

FINES  LE  ROY.  In  old  English  law.  A 

sum  of  money  which  any  one  is  to  pay  the 
king  for  any  contempt  or  offense;  which 
fine  any  one  that  commits  any  trespass,  or 
is  convict  that  he  falsely  denies  his  own 
deed,  or  did  anything  in  contempt  of  the 
law,  shall  pay  to  the  Ung.  Termea  da  l^j 
Ley;  Cunningham.  I 

FIN  I  RE.  In  old  English  law.  To  fine,  or 
pay  a  fine.  Rog.  Hot.,  cited  in  Cowell.  To 
end  or  llnUh  a  matter. 

FINIS  EST  AMICABILI8  COMPOSITIO 
et  llnaiia  concordla  ex  eonaenau  at  ooneor^ 
tfia  domlnl  regis  vet  juetlearlum.  A  Itaie  Is 

an  amicable  settlement  and  decl.^ive  agree- 
ment by  consent  and  agreement  of  our  lord, 
the  king;  or  hla  justices.  QlasT.  lib.  8,  c;  1. 

FINIS  FiNEM  LITIBUS  IMPONIT.  Aline 
pnta  an  end  to  litigation.  8  Inst  78. 

FINIS   RE!   ATTENDENDUS  EST.  The 

end  of  a  tiling  istDlii-  altcndod  to.    ?.  Inst.  fil. 

FINIS  UNIU8  OIEI  EST  PRINCIPIUM 
alterliM.  The  end  of  one  daj  la  the  begln- 
nlnf  of  another.  8  Bnlat  808. 

FINITIO.  In  old  records.  An  ending  or 
finishing;  death,  as  the  end  of  life  (quia 
Hia  flnitMr  mwie).  Cowell:  Holthouse. 

FINIUM  REGUNDORUM  ACTIO.  In  civil 
law.  An  action  for  regulating  hoimdarles.  1 
Mackeid.  Civ.  Law,  S  271. 

FINORS.  Reflnera  of  gold  and  sUyer. 

FIRDFARE  (Saxon).  See  "Flrdnlte.** 

FIRDIRINGA  (Saxon)     A  preparation  to 

go  into  the  army.    Leg.  H-  ii.  1. 

FIRDNITE,  or  FIRDWITE  (Saxon).  A 
mulct  or  penalty  imposed  on  military  ten- 
ants for  their  default  in  not  appearing  in 
arms,  or  coming  to  an  expedition ;  a  penalty 


imposed  for  murder  committed  la  the 

Cowell. 

FIRDSOCNE  (Saxon).  ExemptiOA 
military  eenrlee.  Spelman. 

FIRE  AND  SWORD,  i^etlerh  oi  tire  and 
sword  were  the  ancient  means  for  dispos- 
sessing a  tenant  who  retained  possession  con- 
trary to  the  order  of  the  Judge  and  diligence 

of  the  law.  They  were  rlir<M  (ed  to  the 
sheriff,  and  ordered  liini  to  tall  the  assist- 
ance of  the  county  to  dispossess  the  tenant. 
Bell.  Diet.;  Ersk.  Inst.  Ub.  4,  Ut.  8. 1 17. 

FIRE  INSURANCE.  A  contract  of  insur- 
ance by  which  the  insurer  agrees  to  indem- 
nify the  insured  for  injury  by  fire  to  goote 
named  in  the  contract.  See  "Insoraaoa." 

FIRE  ORDEAL.  See  "Ordeal." 

FIRE  POLICY.  A  poller  of  fire  laawaiioo. 
See  "Fire  lasoraaoe." 

FIREBARE.  A  i  .  ai  on  oi  high  tOwer  bv 
the  seaside,  wherein  are  continual  lights^ 
either  to  direct  sallora  In  the  nighL  or  ta 
give  wamlag  of  the  apinoach  of  aa  OMnqr. 

Cowell. 

FIREBOTE.  An  allowance  of  wood  or  es- 
toves  to  maintain  competent  firing  for  the 

tenant.  .\  sufTicient  allowance  of  wood  to 
burn  in  a  house.  1  Washb.  Real  Prop.  9&. 
Tenant  for  life  or  years  is  e  ntitled  to  it.  2 
Bl.  Comm.  35.  Cutting  more  Uian  is  needed 
for  present  use  is  waste.  8  Dane^  Abr.  888: 
8  Plcl<.  (Mass  )  ?A2-?,\',:  Cro.  EMz.  B^:  7 
Bing.  640.  The  rules  in  England  and  in 
this  country  are  different  in  relation  tO  the 
kind  of  trees  which  the  tenant  may  euL 
11  Mete.  (Mass.)  5Q4;  7  Pick.  (Mass.)  158; 
7  Johns.  (N.  Y.)  227;  6  Barb.  (X.  Y.)  9;  8 
Zab.  (N.  J.)  621;  2  Ohio  St  180;  13  Pa.  SL 
488;  8  Leon.  16. 

FIRKIN.  A  measure  of  capacity,  equal  to 

nine  prallon?.  The  word  "firkin"  Is  also 
used  to  designate  a  weight,  used  for  butter 
and  cheeoe,  of  flfty-slx  ponnda  avoirdopfrta. 

FIRLOT.  A  Scotch  measure  of  cafadtr, 
containing  two  gallons  and  a  plat  8pal- 

man. 

FIRM.  The  persons  composing  a  partner- 
ship, taken  collectively. 

The  name  or  title  under  which  the  meaa* 
hers  of  a  partnership  transact  business. 

The  word  is  used  as  synonymous  with 
"partnership."  The  words  "hous^"  "con- 
cern." and  ''oompanir'*  are  also  used  In  th« 
same  ftense.  This  name  is,  in  point  of  law, 
conventional,  and  applicable  only  to  the  per- 
sons who.  on  each  particular  occasion  when 
the  name  Is  used,  are  members  of  the  firm. 
A  firm  is  usually  described.  In  legal  pro- 
ceeding's, as  certain  persons  trading'  <u  car- 
rying on  business  under  and  using  the  name, 
styles  and  firm  of,  etc  See  8  0.8.  Id;  • 
Meea.  *  W.  847;  1  Chit  Balln.  48. 

FIRMA  (Law  Lat  )  A  farm  or  rent  re- 
served on  letting  lands,  anciently  frequently 
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reserved  In  provlfltong.  SpdOHUi;  Cmuilng- 
bam. 

A  tauquet;  supper;  provlslOTa  for  the  ta- 
ble. Du  Cange. 

A  tribute  or  custom  paid  towards  enter- 
taiuing  the  king  for  on*  nli^t.  IHiini«B> 
day  Book;  Ck)well. 

A  rent  reserved  to  be  paid  in  money,  called 
then  alba  /tmo,  KtUtB  tmtM,  mOiUff  mtti 
Spelman. 

A  leaae;  a  letting.  Ad  ftrnum  tradidi.  I 

liave  farm  Jet.  Spelman. 

A  inr>s8via>je  with  the  house,  garden,  or 
lands,  f  t< .,  (  onnected  therewith.  Go.  Idtt 
te;  Sliep.  Toucb.  93.  See  ''Farm." 

FIRMA  FEODI  (lAwLtt)  Fee tUTBi.  See 

"Peodi  Firma." 

FIRMAN.  A  passport  granted  by  tbe  great 
mognl  to  captftlns  of  foreign  veeiele  to  trade 

within  the  territories  OTOT  wUdd  he  hat 

JurisUiclioD ;  a  permit. 

FIRMARATIO.  The  riglu  of  a  tenant  to 
hSm  leada  and  tenementa.  Cknrell. 

FIRMARIUM.  In  old  records.  A  place  tn 

monasteries,  and  elsewhpr«>,  where  the  poor 
were  received  and  supplied  with  food.  Spel- 
man.  Hence  the  word  'inflrmary.*' 

PIRMARIU8  (Law  Lat)'  A  fermor;  a  lee- 

.«t'f*  of  a  term.  Firmarii  comprehend  all  snch 
as  hold  by  lea.sf  for  life  or  lives  or  for  year, 
bv  deed  or  without  deed.  2  Inst.  144,  145- 
1  Waabb.  Real  Prop.  107;  8  Pick.  (Mass.) 
312-315;  7  Adol.  &  E.  637. 

FiRMATIO.  In  forest  law.  Doe  season. 
CoiwelL 

FIRME.  In  old  records.  A  farm. 

FIRMIOR  ET  FOTENTIOR  EST  OPERA- 

tic  legis  quam  dispbsitio  hominis.  The  op- 
eration of  law  is  tirmer  and  more  powerful 
tbaa  tke  wlU  of  man.  Co.  Utt  lOS. 

FIRMITAS.  In  old  English  law.  An  as 
!^unuMe  9t  some  privilege*  by  deed  or  diar- 

lt?r. 

FIRMURA.  In  old  Knslish  law.  Liberty 
to  scour  and  repair  a  mill  dam,  and  carry 
away  tbe  soil,  etc.  Blount. 

FIRST  CLASS  MISDEMEANANT.  In  Eng- 
Usli  law.  one  convicted  of  misdemeanor  who 
Is  desit^ated  by  the  judge  to  be  treated  with 
apecial  favor.  Such  designation  is  in  tbe 
dlocretlon  of  tbe  Judge.  28  it  29  Vict  c  126. 
f  «T. 

FIRST  FRUITS.  Th-  tirst  year's  whole 
profits  of  tbe  spiritual  preferments.  There 
were  three  valnatlens  (valor  frene/Ictum)  at 
dMTcrent  times,  accord! to  which  these 
lint  fruits  were  estimated,  made  in  1253. 
1288,  and  1318.  A  flnal  TBinatlon  waa  made 
by  2«  Hen.  VIII.  c  3. 

They  now  form  a  perpetual  fund,  called 
"Queen  Anne's  Bounty."  the  Income  of  which 
Is  used  for  the  augmentation  of  poor  livings. 
I  Sbarswood.  Bi.  Comm.  284.  and  notes;  2 
Bora.  Uoc.  Jmw,  260. 


FIRST  IMPRESSION.  First  examination; 
first  presentatton  to  a  court  for  examination 
or  dedston.  A  cause  whIA  preteots  a  new 

qucRtlon  for  the  first  time,  and  for  which, 
consequently,  there  is  no  precedent,  is  said 
to  be  a  case  of  the  first  Impression. 

FIRST  PURCHASER.  In  the  English  law 
of  descent,  tbe  first  porcbaaer  waa  he  who 
first  acquired  an  estate  In  a  Csmtly  wfaldi 

8til!  invna  it.  A  pnrcha.^ie  of  thi.s  Itlnd  slg- 
nifles  any  mode  of  acquiring  an  estate,  ex- 
cept -by  descent  2  BI.  Comm.  220. 

FI8C.  In  civil  law.  The  treasury  of  a 
prince;  the  public  treasury,  l  Low.  (U.  S.) 
861. 

Heucc.  to  ronfistatc  a  thiiiR  is  to  appro- 
priate it  to  tbe  flsc  Palliet,  Dr.  Pub.  21. 
not^  says  that  jfeotw.  in  the  Roman  law,  elg* 

nifled  the  treasure  of  the  prince,  and  aerari- 
um  the  treasure  of  the  state.  But  this  dis- 
tinction was  not  observed  in  France. 

FISCAL.  Belonging  to  tbe  Use,  or  public 

treas\n  y, 

FISCAL  JUDGE  (Law  Lat.  judex  fiJtcali»). 
An  ofllcer  named  In  the  laws  of  the  barba- 
rous nations  of  Europe;  the  same  with  the 
'jnifin,  fjiiif,  iinir,  or  i/mn.  Speltnan.  voo. 
"Grafio."  Called  fiscla,  because  charged  with 
the  collection  of  public  moneys,  either  di- 
rectly, or  by  tbe  Imposition  of  finee.  Id.  In 
the  Ripaurlan  law,  he  is  said  to  be  the  same 
with  the  coHK'x  or  count.  L.  Ripaur.  tit.  35; 
Montesq.  Esp.  des  Lola,  liv.  80,  o.  18. 

FISCUS. 

 In  Roman  Law.    The  treasury  of  the 

prince  or  emperor,  as  diBtinguished  from 
"acrari a  If .  "  which  was  the  treasury  of  the 
State.  Spelman;  Plin.  Pand.  36;  Tacit.  vL 
2;  GalT.  Lex. 

The  treasury  or  property  of  the  state,  as 
distinguished  from  the  private  property  of 
the  sovereign.  Dig.  42.  14;  1  Mackeld.  CIv. 
lAW.  149,  §  144. 

——In  English  Law.  Tbe  king's  treasury, 
as  the  repository  of  forfeited  property. 
Bracton,  fol.  150. 

The  treasury  of  a  noble,  or  of  any  private 
person.  Spelman. 

The  use  of  the  word  in  the  sense  of  a 
treasury  is  derived  from  its  primary  mean- 
ing, a  wicker  basket  or  hamper  in  which 
money  was  kept  by  tbe  Romans.  Bvrrlll. 

FISH.  An  animal  which  inhabits  the  wa- 
ter, breatlies  by  means  of  ulUa,  swlmS  by  the 
aid  of  fins,  and  is  oviparous. 

Fishes  In  rivers  and  In  the  sea  are  con- 
sidered as  animals  ferae  naturae:  conse- 
quently, no  one  has  any  property  in  them 
until  they  have  been  captured,  and,  like  oth- 
er wild  animals.  If,  having  been  taken,  they 
escjipe  and  regain  their  liberty,  tbe  captor 
looea  his  property  In  them. 

FISH  ROYAL.  A  whale,  porpoise,  or  fltur- 
geon  thrown  ashore  on  tlie  coast  of  Bnidand 
belonged  to  the  king  as  a  branch  of  his  pre- 
rogative. Hence  these  fish  are  trrni'^d  "roy- 
al fish."  Hale,  de  Jur.  Mar.  pt.  1,  c,  7;  I 
Sharswood.  Bl.  Comm.  290;  Plowd.  806; 
Bracton,  lib.  8,  c.  8. 
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FISHERY.   A  place  preiuired  for  catching  , 
flsh  with  nets  or  hooks.   This  is  commonly 
applied  to  the  place  of  drawing  a  flelne  or 
net.    1  Whai-t.  U'a.)  131,  132. 

.\  right  or  liberty  oi  taklnj:  fish:  a  hi>o- 
cies  of  incorporeal  hereditament,  anciently 
termed  "piscary."  of  which  there  are  sev- 
eral kintls.  2  Hi,  Comm.  S4.  39;  3  Kent.' 
Comm.  409-41 8,  Angell.  Watcrrourst'S.  $  61 
et  seq.;  An^'U,  Tide  Waters,  p.  ll'4,  e.  7t. 

A  common  ot  fishery  is  not  an  exclusive 
right,  but  one  enjoyed  In  common  with  cer^ 
tain  other  persons.   ?,  Kont.  Comm.  329. 

A  free  fishery  is  mid  to  be  a  franchise  In 
the  hands  of  a  subject.  exIsUng  by  grant  or 
prescription,  distinct  from  an  ownership  in 
the  soil.  It  Is  an  exclusive  right  and  applies 
to  E  |)uhlir  navigable  river,  without  any 
right  ill  th<>  .soil.   3  Kent,  Comm.  329. 

A  several  fishery  Is  one  by  which  the  par- 
ty claiming  it  has  the  right  of  fishing.  In 
dependently  of  all  others,  so  that  no  person 
ran  havp  a  rm^xlt'iisi \ «■  ri>;lit  with  him  in  tho 
object  claimed;  but  a  partial  and  independ- 
ent right  in  another,  or  a  limited  liberty, 
does  not  derogate  from  the  right  of  the  own- 
er. 5  Burrows,  2814. 

A  distinction  has  been  made  between  a  com- 
mon fishery  (commune  piscarium),  which 
may  mean  for  all  mankind,  as  In  the  sea. 
and  a  common  of  fishery  (rornvTunium  pisca- 
riae).  which  is  a  right,  in  common  with  cer- 
tain other  persons,  in  a  particular  stream. 
8  Taunt.  183.  Mr.  Angell  seems  to  think 
that  "common  of  flslievy"  and  *fm  flsliery" 
are  convertible  terms.  Angell.  Watercourses, 
c.  6.  55  3,  4. 

Mr.  Woolrych  says  that  sometimes  a  free 
fishery  is  confounded  with  a  several,  some 
times  It  Is  said  to  be  synonymous  with  com- 
mon, and  again  It  is  treated  aa  distinct  from 
either.   Woolr.  Waters,  97. 

A  several  fishery,  as  Its  name  Imports,  is 
an  exclusive  property.  This,  however,  is  not 
to  he  understood  as  depriving  the  territorial 
owner  of  his  right  to  a  .'Several  lishery  when 
he  grants  to  another  person  permisaion  to 
fish;  for  he  would  continue  to  be  the  several 
proprietor,  although  he  phnnld  suffer  a  stran- 
ger to  hold  a  coextensive  right  with  him- 
self. Woolr.  Waters.  96. 

These  distinctions  in  relation  to  several, 
free,  and  common  of  fishery  are  not  strongly 
marked,  and  the  lines  are  sometimes  srarce- 
ly  j)erceptible.  "Instead  of  going  into  the 
black-letter  books  to  learn  what  was  a  fish- 
ery, and  a  free  fishery,  and  a  several  fish- 
ery," says  Hnston.  J.,  "I  am  disposed  to  re- 
gard our  own  arts,  even  though  differing 
from  old  friidal  law."  1  Whart.  (  Pa.)  132. 

FiSHGARTH.  A  dam  or  wear  in  a  river 
for  taking  fish.  Cowell. 

FtSK.  In  Scotch  law  The  revenue  nf  the 
crown.  OenemUy  used  ot  the  personal  es- 
tate of  a  rebel,  which  has  been  forfrited  to 
the  crown.  Bell,  Diet. 

FISTUCA.  or  FESTUCA  (Lat.)  The  rod 
which  was  transferred,  in  one  of  the  an- 
cient methods  of  feoffment,  to  denote  a  trans- 
fer of  the  property  in  land.  Called,  other- 
wise, boctttum,  virga,  fu^U.  Spelman. 


FISTULA.  In  the  civil  law.  A  pipe  for 
conveying  water.  Dig.  8.  2. 18. 

FIVE-MILE  ACT.  An  act  of  parliament, 

passed  In  16<)5,  against  nonconformists, 
whereby  ministers  of  that  body  were  prohib- 
ited from  coming  within  five  miles  of  any 
corporate  town  or  place  where  they  had 
preached  or  lectured.  Brown. 

FIXING  BAIL.  In  practice.  Rendering  ab- 
solute the  liability  of  special  ball. 

The  Ijail  are  flxe<l  upon  the  issue  of  a  ca. 
sa.  (capias  ad  satisfaciendum  I  against  the 
defendant  (2  Nott  k  McC.  [S.  C]  569;  16 
Johns.  [N.  Y.l  117:  3  Har.  [N.  J.l  9;  11  Tex. 
15).  and  a  return  of  uon  est  thereto  by  the 
sheriff  (4  Day  [Conn. J  1;  2  Bailey  IS.  C.J 
492;  3  Rich.  [8.  CI  146;  1  Vt.  276;  7  Leigh 
|Va.l  371),  made  on  the  return  day  (2  Mete. 
[Mass.]  690;  1  Rich.  [S.  CI  421).  unless  the 
defendant  be  surrendered  within  the  time  al- 
lowed ex  gratia  by  the  practice  of  the  court 
(3  Conn.  816;  9  Serg.  ft  R  (Pa.1  24;  2  Johna. 
IN.  Y.J  101;  9  Johns.  [N.  Y.l  84;  1  Dev.  (N. 
C]  91;  11  Gill  &  J.  [Md.J  92;  2  Hill  [N.  Y.) 
216;  8  Cal.  552;  17  Ga.  88). 

In  New  Hampshire  (1  N.  H.  472)  and 
Massachusetts  (2  Mass.  486)  ball  are  not 
f1.\ed  till  judgment  on  a  sci.  fa.  Is  obtained 
against  them,  except  by  the  death  of  the  de- 
fendant after  a  return  of  noil  e«<  to  aa  ese- 
•  ution  against  blm. 

The  death  of  the  defendant  after  a  ratam 
of  mm  i-st  by  the  sheriff  preveuta  a  Bur- 
render  and  fixes  the  bail  inevitably.  5  Bin. 
(Pa.)  332;  4  Johns.  (N.  Y.)  407;  3  McCord 
(S.  C.)  49;  4  Pick.  (Mass.)  120;  4  N.  H.  29; 
12  Wheat.  (U.  S.)  604.  See  1  Overt.  (Tenn.) 
224;  1  Ohio,  35;  2  Ga.  .^:n 

In  Georgia  and  North  Carolina,  bail  are 
not  fixed  till  Judgment  la  obtained  against 
them.  2  Dev.  (N.  C.)  165;  2  Oa.  231. 

FIXTURES.  The  word  "fixtures"  Is  USed 
with  three  distinct  meanings: 

(1)  Chattels  affixed  to  the  realty,  without 

regard  to  the  right  to  remove  them. 

(2)  An  article  which  was  a  chattel,  but 
which,  by  being  permanently  annexed  to  the 
soil,  becomes  a  part  of  the  realty,  and  can- 
not be  removed  without  the  consent  of  tlie 
owner  of  the  freehold.   40  N.  Y.  287. 

(3)  Personal  (  liafels  adlxed  lo  real  es- 
tate, which  may  be  severed  and  removed  by 
the  party  who  has  affixed  them,  or  by  his 
personal  representative,  against  the  ivUl  of 
the  owner  of  the  freehold.  8  lowa,  644; 
Tayl.  Landl.  &  Ten.  §  544.  note  1. 

PL  ACQ.  A  place  covered  with  standing 
water. 

FLAG.  A  Bym>>ol  of  nationality  carried  by 

soldiers,  ships,  etc..  and  used  In  many  places 
where  such  a  symbol  Is  necessary  or  proper. 

For  the  law  upon  the  subject  of  national- 
ity of  a  cargo  as  determined  by  the  flag,  see 
5  East,  398;  9  East.  283;  3  Bos.  Jk  P.  201;  I 
C.  Rob.  Adm.  1:  5  C.  Rob.  Adm.  16;  1  Dods. 
Adm.  81.  131;  9  Cranch  (U.  S.)  388;  2  Pars. 
Mar.  Law.  114,  U8,  note.  129. 

PLAQ,  DUTY  OF  THE.  Sahttlng  fha  Brit- 
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Ish  flax,  by  striking  the  fla^.  and  lowering 
the  tojisails  of  a  vcssol.  »  x;uted  as  a  tribute 
to  the  sovereignty  of  England  over  the  Brit- 
ish 


FLAQELLAT.  Whipped;  scourged.  An  en- 
try nn  o!ri  Scotoh  rocords.  1  Fitc.  Crim.  Tr. 

pt.  1.  p  7. 

FLAGRANS.  Burning;  raging;  in  actual 
perpetration.  Flaprant  bdXunt,  a  war  actu- 
ally going  on.  Flagrans  crimen,  a  crime  In 
the  act  of  perpetration,  or  Just  perpetrated. 

FLAGRANS  CRIMEN.  In  Roman  law.  A 
term  denoting  that  a  i  rime  is  being  or  has 
Just  be«n  committed.  For  example,  when  a 
crime  han  just  been  oomnitted,  and  the  cor 
pus  driirium  is  publicly  exposed,  or  If  a  mob 
take  place,  or  if  a  house  be  feloniously 
htimed,  these  are  severally  flagrans  crimen. 

The  term  used  in  France  is  flagrant  delit 
Tho  Code  of  Criminal  Instruction  ^ives  the 
following  conclsp  (loflnition  of  it  (article 
41):  "Le  d€lit  qui  ae  commet  actuellem^ent 
"1/  qui  vi€»t  de  te  wmmeUret  est  «n  Hagrant 
*ieHt." 

FLAGRANT  NECESSITY.  .\  case  of  ur- 
Rt  nc  y  rf'iidering  lawful  an  otherwise  illegal 
act.  as  an  a.^^sault  to  remove  a  man  from  im- 
pend! n^r  danger. 

FLAGRANTE  BELLO.  Daring  an  actual 
state  of  war. 

FliAGRANTI  DELICTO  tLat.)  In  the  very 
act  of  committing  the  crime.  4  BL  Comm. 

307. 

FLAVIANUM  JUS  (Lat)  A  treaUse  on 
civil  law,  which  takes  its  name  from  Its  au- 
thor. (Tnoius  Flavius.  It  ocmtalns  forms  of 

a.tionF  Vicat. 

FLECTA.  A  feathered  or  fleet  arrow. 
CowelL 

FLEDWITE.  A  discharge  or  freedom  from 

amercoments  where  onp  havinp  bo^n  an  out- 
lawed fugitive  cometh  to  the  place  of  our 
lord  of  hlF  own  accord.   Termes  de  la  Ley. 

The  liberty  to  hold  court  and  take  up  the 
amercements  for  beating  and  strlltlng.  Cow- 
ell 

The  tine  set  on  a  fugitive  as  the  price  of 
obtaining  the  king's  f  rsedom.  Spelman.  I 

FLEE  FROM  JUSTICE.  See  "Fugitive  I 
from  Jnatlce."  I 

FLEE  TO  THE  WALL.  A  flu'tiiritiv,-  .■x- 
presslon  usf-fl  in  the  criminal  law  l(j  express 
the  duty  ol  one  assailefl  liv  vlolfiice  to  re- 
treat as  far  as  he  safely  may  before  making 
violent  resistance.  It  probably  originated 
from  the  language  of  niaclistone.  who  says: 
••The  party  assaulted  must  flee  as  far  as  be 
conveniently  <an.  either  by  reason  of  some 
wall,  ditch,  or  other  impediment,  or  as  far 
aa  the  flereeness  of  the  assault  will  permit 
him."  4  Bl.  Comm.  186. 

FLEET.  A  plac  e  of  running  water  where 
the  tide  or  float  comes  up. 
A  prison  in  London,  so  called  from  a  river 


or  ditch  which  was  formerly  there,  on  the 
side  of  which  it  stood. 

FLEM.  In  Sa.xon  and  old  l-higiish  law.  A 
fugitive  bondman  or  villein.  Speimau. 

The  privilege  of  having  the  goods  and  fines 
of  fugitives.  Id. 

FLEMENE  FRIT,  FLEMENES  FRINTHE. 
or  flymena  frynthe.  The  reception  or  re- 
lief of  a  fugitive  or  outlaw.  Jacob. 

FLEMBSWITE.  The  possession  of  the 
goods  of  fugitives.  Pleta.  lib.  1,  c  147. 

FLET.  House;  home.  GoweU. 

FLETA.  The  title  of  an  ancient  law  book, 
supposed  to  have  been  written  by  a  Judge 
while  confined  in  the  Fleet  prison. 

It  is  written  in  Latin,  and  is  divided  into 
six  books.   The  author  lived  in  the  reigns  of 
Edward  II.  and  Edward  III.    See  lilter  2,  c. 
66,  §  Item  quod  nullua:  liber  1.  c.  20,  {  Qui 
coeperunt;  10  Coke,  pref.    Edward  II.  was 
I  crowned  A.  D.  130G.    Edward  III.  was  crown- 
i  ed  1326,  and  reigned  till  A.  U.  1377.  During 
{  this  period  the  English  law  was  greatly  im- 
'  proved,  and  the  lawyers  and  Judges  were 
verjr  learned.   Hale.  Hist  Com.  Law,  178. 
Blackstone  (4  Comm.  427)  says  of  this  work 
"that  It  was  for  the  most  part  law  until  the 
!  alteration  of  tenures  took  place."   The  same 
j  remark  he  applies  to  Brltton  and  lilngham. 

FLiCHWITE.    In  Saxon  law.   A  fine  on 

account  of  brawls  and  quarrels.  Spelman. 

FLIGHT.  In  criminal  law.  The  evading 
the  course  of  justice  by  a  man's  voluntarily 
withdrawing  himself.  4  Bl.  Comm.  387.  See 
"Fugitive  from  Justice." 

FLOAT.  A  certificate  authorising  the  par^ 

ty  possessing  it  to  enter  a  certain  amount  of 
land.  20  How.  (U.  S.)  504.  See  2  Washb. 
Real  Prop. 

* 

FLOATABLE.  A  stream  capable  of  fioat* 
ing  logs,  etc.,  is  said  to  be  floatable.  2 

Mich.  51f). 

FLOATING  DEBT.  Those  claims  agaii.st 
a  fnunicipality  for  the  payment  of  w!i!(  h 
there  is  no  money  in  the  corporate  treasury 
speciflcally  designated,  nor  any  taxation  or 
other  means  to  pay  particularly  provided.  7t 

N.  Y  371-374. 

FLODEMARK.  High-tide  mark.  Ulount. 
The  mark  which  the  sea  at  flowing  water 
and  highest  tide  makes  upon  the  shore. 

.vnd.  l.Sf»;  Cunningham. 

FLORENTINE  PANDECTS.  A  ( opy  of  the 
Pandects  discovered  accidentally  about  the 
year  1137,  at  Amaiphi.  a  town  in  Italy,  near 
Salerno.  From  Amaiphi,  the  copy  found  its 
way  to  Pisa,  and,  Pisa  having  submitted  to 
the  Florentines  in  1406,  the  copy  was  re- 
moved in  great  triumph  to  Florence.  By  di- 
rection of  the  magistrates  of  the  town,  it 
was  Immediately  bound  in  a  superb  manner, 
and  deposited  in  a  costly  chest.  Formerly, 
these  Pandects  were  shown  only  by  torch 
light  In  the  presence  of  two  magistrates. 
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and  two  Cistercian  nionl<s,  with  their  heads 
uncovered.  They  have  been  successively  col- 
lated by  PoliUan.  Bolognlni.  and  Antonius 
Augustinus.  An  exact  copy  of  them  was  pub- 
lished in  1563  by  Franclscus  Taurellas.  For 
its  accuracy  and  beauty,  this  edition  ranks 
hl^  among  the  ornaments  of  the  press. 
BrMchman,  who  collated  the  mamtacript 
about  1710,  refers  It  to  the  sixth  oeatary. 
Butler.  Hor.  Jur.  90,  91. 

FLORIN.  A  coin,  originally  made  at  Fior^ 
onoe.  Galled,  also,  "gulder." 

FLOTAGES.    Things  which  float  by  acci- 
dent on  the  sea  or  great  rivers.  Blount. 
The  commissions  of  water  bailifta  Cun- 


for  use  in  his 

Cowell. 


wars  or  oilier  egpeittloDa. 


FLOTSAM,  or  FLOT8AN.  A  name  for  the 
Koods  whirh  float  upon  the  sea  when  cast 
overboard  for  the  safety  of  the  ship,  or 
when  a  ship  is  sank.  Disttagiilshed  from 
"Jetsam"  and  "llgan."  Bracton.  lib.  2,  c.  5: 
5  Coke.  106;  Comyn,  Dig.  "Wreck"  (AJ ; 
Bac.  Abr.  "Oourt  Of  Admiralty"  (B);  1  Bl. 
Comm.  292. 

FLOUD  MARKE.  Fiodemark  («.  r.) 

FLUMEN  (T.aw  Lat.)  In  civil  law.  Tli.> 
name  of  a  servitude  which  consists  in  the 
right  of  turning  the  rain  water,  gathered  In 
a  spout,  on  another's  land.  Brsk.  Inst.  bk. 
t.  tlL  9,  note  9;  Vlcat.   See  "StllHcidlum." 

FLUMINA  ET  PORTUS  PUBLICA  SUNT; 
ideoque  jus  piscandi  omnibus  commune  est. 
RiTera  and  ports  are  public;  therefore  the 
right  of  Ushing  there  is  common  to  all.  Dav. 
Ir.  K.  B.  65;  Branch,  Prlne. 

FLUVIU«  (Lat)  In  o)d  BnglMi  law.  A 

rtver.  Fhivii  regales,  royal  streams.  Public 
rivers  for  public  passage  (Fr.  haut  stremes 
le  roil).  So  called,  not  in  reference  to  the 
propriety  of  the  river,  but  to  the  public  use: 
all  thlni^s  of  public  safety  and  convenience 
fiiiiu:  ill  a  special  manner,  under  the  king's 
caK ,  supervision,  and  protection.  Hale,  do 
Jur.  Mar.  par.  1,  c.  2. 
Flood  or  flood  Ude.  FleU.  lib.  6*  e.  8,  }  S. 


FOOINA.    A  mine.    Co.  Litt.  Ca. 
FOEDUS  H^at.  l    A  lcas?ii<>:  a  rnnipact. 

FOEMINA  VIRO  CO-OPERTA.    A  ftme 

covert. 

FOEMINAE  AB  OMNIBUS  OFFICIIS  Cl- 
vilibus  vel  publicis  remotae  sunt.  Womou 
are  excluded  from  all  civil  and  public  cliar- 
ges  or  i^oesL  Dif.  60.  17.  2;  1  Bmdi.  M6;  C 
Meeei  *  W.  216. 

FOEMINAE  NON  SUNT  CAPACE8  DE 
1  publicis  officiis.  Women  are  not  admiaallUe 
I  to  public  oflloes  ( Jenk.  Cent.  Gas.  2S7) ;  bat 

a  woman  may  be  elected  to  the  ofllce  of  sex- 
{ton   (7  .Mod.  263;  Strange,  1114).  or  gov- 
ernor of  a  workhouse,  and  act  by  deputy  (3 
Ld.  Kaym.  1014),  or  an  overseer  (2  Term  R. 

395).   See  "Women." 


The  act  ol  putLiu^  owl 


FOENERATION. 

moner  at  Intersit. 


FOENU8  NAUTICU8  (Lat.)  The 

given  to  marine  interest.  The  amount  of 
such  interest  is  not  limited  by  law,  becauM 
the  lender  runs  .so  groat  a  risk  of  losing  ills 
principal.  Brsk.  Inst.  bk.  4,  tit.  4.  note  7C. 
See  "Bfarlne  Interest" 


FOETICIDE,     In   medical  junsprml 
The  act  of  criminal  uburllon.    1  Betik.  Med. 
Jur.  2SS;  Guy.  Med.  Jur.  133. 

FOETURA  (Law  Lat.)  In  civil  law.  The 
produce  of  animals,  and  the  fruit  of  other 
property,  which  are  acquired  to  the  owner 
of  such  animals  and  property  by  virtue  of 
his  right  Bowyer,  Mod.  (^v.  Law.  c.  14.  p. 
81 

FOETUS  (Lat.)  In  medical  jurisprudence. 
An  unborn  child;  an  infant  in  ventre  «a 
Miere. 


FLUXUS.    In  old  English    law.  Flow. 
Per  fiuxum  et  reftuxum  maris,  by  the  flowi  <'"vnt  Tnst.  Fcuii 
and  reflow  of  the  eea.  Dal.  pi.  lo. 


FOQAQIUM.  In  old  Bngllsh  law. 

or  fog;  a  kind  of  rank  grass  of  late  growth . 
and  not  eaten  iu  summer.  Spelmau;  Cow- 
ell. Distlngnlahed  from  "haj." 

FOI.  In  French  feudal  law.  Faith: 


FLYMA  (Saxon). 
Ihielmatt. 


A  fugitive  or  outlaw. 


FLYMAN  FRYMTH.    In  old  English  law. 
The  offense  of  harboriss  a  fugitive,  the  pen 
alty  attached  to  whl«flt  was  one  of  the  rights 
of  the  erown.  Anc  Inat  Btag, 

FOCAQC.  Hdoae  bote;  liro  boto.  Oowell. 


POCALK  (Law  Lat)  Id  old  BngUah  law. 

Firewood;  the  right  of  taking  WOOd  fOr  the 

fire;  fire  bote.  Cunningham. 

FODERUM  (Law  LaL) 
or  Other  eatUe.  OowelL 

 In  Feudal  Law.    Fodder  and  supplies 


FOiNESUN.  In  old  Engiisb  law.  Tbo 
fawning  or  fawning  time  of  deer.  Spelman. 

FOIRPAULT.  In  old  Scotch  law.  To  for^ 
felt  1  How.  8t  Tr.  927. 


FOIRTHOCHT.  In  old  Scotch  law.  Fore- 
thought; premeditated.  1  Pitc.  Crim.  Tr.  pu 
1,  p.  90. 

FOITERER8.  Vagrants. 

FOLC  LAND  (Saxon).    Laud  of  the  people 
Spelman.    Said  by  Blackstone  to  be  land 
held  by  no  assurance  in  writing,  but  to  have 
l)(>rn  distributed  amongst  the  common  people 
Food  for  horses  j  at  the  pleasure  of  the  lord,  and  resumable  at 
I  bis  dlseretlon.  2  Bl.  Oomm.  90;  Oowell. 
It  was  probably,  however,  land  which  be- 
provided  as  a  part  of  the  king's  prerogative  j  longed  to  the  community,  and  which,  being 
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FORBARRBR 


parcelled  out  for  a  term  to  vmplb  ot  all  con- 
ditions, reTerted  again  to  the  commons  at  the 
expiration  of  the  term.  1  Spence,  Eq.  Jur. 
8;  Wbarton. 

FOLC  mote;  folk  mote,  or  FOLC  GE- 
mot*  (Saxon,  from  folc,  people,  and  mote,  or 
gemote,  meeting),  fn  Saxon  law.  A  meet- 
ing of  the  people;  a  general  assembly  of  the 
people,  to  consider  and  order  matters  of  the 
eoanmon wealth.  Somner;  Spelman,  voc."Oe- 
motum."  Any  popular  or  public  meeting  of 
all  the  folk  or  people  of  a  place  or  district, 
Brande.    See  "Gemot." 

The  term  waa  need  to  denote  a  court  or 
Jndielal  trfhanal  among  the  Saxons,  whitih 
pOMSBsed  8ti!iptantially  the  powers  after- 
wards exercised  Uy  the  county  courts  and 
sheriff's  tourn.  These  powers  embraced  the 
settlement  of  small  claims,  taking  the  oath 
of  allegiance,  preserving  the  laws,  and  mak- 
ing the  necessary  arrangements  for  the  pres- 
enration  of  safety,  peace,  and  the  public 
wmL  It  appears  that  complaints  were  to  be 
made  before  the  folk  gemote  held  In  London 
annnally,  of  any  mismanagement  by  the 
mayor  and  lUdermsii  of  that  city.  It  was 
eallcMl.  also,  a  "barg  gemote"  when  held  in 
a  buriL;ii,  and  "shire  gemote"  when  held  for 
a  county.  See  Manw.  For.  Laws;  SpelBUUi; 
De  Bradjr;  Cunningham. 

A  eoon^  eonrt;  an  assemMy  of  the  people 
or  freeholders  of  a  county  (conventus  comi- 
latuM).  Otherwise  called  the  "shire  mote." 
Spelman. 

A  dtjr  court;  an  assembly  of  the  inhab- 
itants of  a  city  or  borough  (coaventtM  dvt- 

talis  xeo  burgi).  Otherwise  called  the  "hiirp; 
mote."  Spelman.  The  folc  mote  or  city  court 
of  London  is  mentioned  In  ancient  records. 
Id.;  Crabb.  Hist.  Eng.  Law,  141.  The  term 
seemH  to  have  been  generally  applied  to  all 
courts  that  were  adapted  to  the  convenience 
Of  the  people  within  any  district  Id.  26. 
Sea  OowelL 

FOLC  RIGHT.  The  common  right  of  all 
tlMpaopla.  1 BL  CSooini.  61^  67. 

FOLMOUR8E.    In  English  law.  Land 

mod  as  a  sheep  walk. 

tAnd  to  which  the  sole  right  of  folding 
the  cattle  of  others  is  appurtenant.  Some- 
times it  means  merely  such  right  of  folding. 
The  right  of  folding  on  another's  land,  whl^ 
is  called  "lornmon  foldage."  Co.  Litt.  6a. 
note  1;  W.  Jones,  375;  Cro.  Car.  432;  2  Vent. 
1». 

FOLDAQE.  A  priTlIege  possessed  In  some 

places  by  the  lord  of  a  manor,  which  con- 
sists in  the  right  of  having  his  tenant's 
sheep  to  feed  on  his  flalds,  so  aa  to  maaiire 

the  land. 

The  name  of  "foldage  *  is  also  given  in 

parts  of  .N'orfolk  to  the  customary  fee  paid 

to  the  lord  for  exemption  at  certain  times 
fraai  this  dntjr.  mton.  OomoMiM,  15,  49. 

FOLQARII.   Menial  servants;  followers. 


FOLGERE.    In  old  English  law.    A  free- 
who  has  no  house  or  dwelling  of  his 


own.  but  is  the  follower  or  retainM*  of  an* 

other  {heortJifocat) ,  for  whom  he  performs 

certain  predial  services.    Auc.  Inst.  Eng. 

FOLGOTH.    Official  dignity. 

folio,  a  leaf.  The  references  to  the 
writings  of  the  older  law  authors  are  asnally 
made  by  ritiiig  the  folio,  as  It  wa.s  the  an- 
cient custom  to  number  the  folio  Instead  of 
the  page,  as  is  done  in  modem  books. 

A  certain  number  of  words  specified  by 
statnte  as  a  fblio.  Wharton.  Originating, 
undoubtedly.  In  some  estimate  of  the  num- 
ber of  words  wliich  a  folio  ought  to  con- 
tain. 

FONSAOERA.  In  Spanish  law.  Any 

tribute  or  loan  granted  to  the  king  for  the 
purpose  of  enabling  him  to  defray  the  ex- 
penses of  a  war. 

FONTANA.  A  fountain  or  spring.  Brao* 
ton,  foL  233. 

FOOT.  A  measure  of  length,  containing 
one-third  of  a  yard,  or  twelve  inches.  Fig- 
uratively, it  signifies  the  conclusion,  the 
end;  as,  the  foot  of  the  fine,  the  foot  of  the 
account. 

FOOT  OF  THE  FINE.  The  tilth  part  oi 
the  conclusion  of  a  fine.  It  int  luih  s  the 
whole  matter,  reciting  the  names  of  the  par 
ties,  day,  year,  and  place,  and  before  whom 
it  was  admowledged  or  lerlsd.  S  Bl.  Oomm. 

351. 

FOOTQELD.  An  amercement  for  not  cut- 
ting oat  flie  ball  or  catting  off  ttra  claws  ot 

a  dog's  feet  (expedltatlng  him).  To  be  quit 
of  footgeld  is  to  have  the  privilege  of  keep- 
ing dogs  in  the  forest  iit:!a\ved  without  pun- 
ishment or  control.  Manw.  For.  Laws,  pt 
1,  p.  86;  Cromp.  Jur.  197;  Termes  de  la  Ley; 
Cunningham. 

FOR.  In  French  law.  A  tribunal.  Ij«  for 
interieur,  the  interior  forum;  the  tribunal  of 
conscience.  Poth.  Obi.  pt  1.  c.  1,  I  1.  art 
8.  9  4. 

FOR  A  TURN.  See  "Oambling  Goatract." 

FOR  THAT,  or  FOR  THAT  WHEREAS. 
Words  used  in  introduction  in  a  declaration. 
"For  that  whereaa**  Introdaces  recitals.  "For 
that,"  posttiTO  allegations.  Hammond.  NT.  P. 

9. 

F0RANEU8.  One  from  without,  a  for- 
eigner; a  stranger.  Calv.  Leac 

FORATHE.  One  who  can  take  oath  for 

another  who  is  accused  of  one  of  the  lesser 
crimes.    Manw.  For.  Laws.  p.  3;  Cowell. 

FORBALCA.  In  old  records.  A  forebalk; 
a  balk  (that  Is,  an  unplowed  piece  of  land) 
lying  forward  or  next  the  highwasr.  Cowell. 

FORBANER.  To  deprive  forever;  to  shut 
out  9  Rich.  II.  c.  2;  6  Hen.  VI.  c.  4; 
CoweU. 

FORBARRER  (Law  Fr.)  To  bar  out;  to 
preyent  or  preclude;  to  estop.  Cowell. 
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FORBATUDUS.    lu  old  Bllglllll  UW.  The 

aggrest^or  slain  in  combat.  Jacob. 

FORBEARANCE.  A  delay  in  enforcinc: 
rights;  the  act  by  which  a  rroditor  waits  for 
the  payment  of  a  debt  duo  hlin  by  the  debtor 
after  it  has  become  due.  it  is  sufficient  con- 
sideration to  stipport  aHMttmp^tt. 

FORCE.  Restraining  power;  %'alidity;  bind- 
ing effect. 

A  law  may  be  said  to  be  in  force  when  it 
is  not  repealed,  or,  more  loosely,  when  it 
can  be  carried  into  practical  ifftct.  An 
agreement  is  in  force  when  the  parties  to  it 
may  be  eompelled  to  act,  or  are  aeting;  un- 
der its  t» Tiis  and  stipulations. 

Strength  applied;  active  power;  power  put 
in  motion. 

Actual  force  is  where  strength  is  actually 
applied,  or  the  means  of  applyinio:  it  are  at 
hand. 

The  display  of  power  to  injure  sufficient 
to  pQt  in  bodily  fMur  tt  force.  B  Blatehf. 

(V  S  )        2  Whart.  Crlm.  Law,  1698. 

Implied  force  is  that  which  is  implied  by 
law  from  the  commission  of  an  unlawful 
act  Bverj  trespass  qwtre  clautum  fregU  is 
committed  with  Implied  foree.  1  Salk.  641: 
Co.  Litt.  57h,  ir.lb.  162a:  1  Saund.  81,  140, 
note  4:  5  Term  R.  361;  8  Term  R.  78.  358; 
Bac  Abr.  "Trespass;"  3  Wlls.  18;  Pitch.  Nat 
Brev.  890;  G  East  387;  r.  Bos.  &  P.  365,  454. 

Mere  nonfe  asance  cannot  be  considered  as 
force,  generally.  2  Saund.  47;  Co.  Litt  161; 
Bouv.  Inst.  Index. 

FORCE  AND  ARMS.  A  phrase  used  in 
declarations  of  trespass  and  in  indictments, 
but  now  necessary  in  declarations,  to  denote 
that  the  act  complained  of  was  done  with 
Tlolenee.   2  Chit  Pi.  846.  860. 

FORCED  HEIRS.  In  Louisiana.  Those 
persons  whom  the  testator  or  donor  cannot 
deprive  of  the  portion  of  his  estate  raserred 
for  them  by  law,  except  In  cases  where  he 

has  a  jui^t  cause  to  disinherit  thorn,  riv. 
Code  lA.  art  1482.  As  to  the  portion  of  the 
estate  they  are  entitled  to.  see  "Legltim." 

As  to  the  causes  for  which  forced  heirs  may 
be  deprived  of  this  right,  see  "Disinherison." 

FORCED  SALE.  A  sab'  under  process  ol 
law,  and  against  the  cocj^'  nt  of  tlie  owner. 
It  does  not  embrace  a  sale  under  a  power  In 
a  mortgage.    15  Fla.  336. 

FORCHEAPUM.    Pre-emption.  Bloiint. 

FORCIBLE  ENTRY  OR  DETAINER.  A 
forelble  entry  or  detainer  consists  in  vio- 
lently taking  or  keeping  possession  of  lands 
or  tenements,  by  means  of  threats,  force,  or 
arms,  and  without  antliority  of  Comyn. 
Dig.;  Oabbett  Crim.  Law;  62  Barb.  (N.  Y.) 
198;  4  CnA.  (Mass.)  141. 

Though  generally  referred  to  in  the  con- 
junctive, forcible  entry  and  forcible  detainer 
are  distinct  Acts,   31  Cal.  122. 

To  authorize  either  a  criminal  prosecutloo 
or  an  action  of  forcible  entry  and  detainer 
at  common  law,  both  entry  and  (Ict.-iiner 
must  be  forcible  (93  ind.  211) ;  but  a  forcible  i 


entry  will  relate  back  to  the  entry,  If  that 
was  unlawful,  though  peaceable;  otherwiiei. 
ir  the  entry  was  lawful  (45  Gal.  697). 

 In  Modern  Usage.  The  possessory  ac- 
tion of  forcible  entry  and  detainer  ha.s  been, 
extended  by  statute  to  certain  cases  of  con- 
structive force,  as  where  a  tenant  holds  oyer 
lifter  his  term. 

FOR  DA.  In  old  records.  A  lord  or  shal- 
low, made  by  damming  or  peonlns  np  tbm 

water.   Co  well. 

FORDAL  (Saxon).  A  butt  or  headband;  a 

piece. 

FORDANNO.  In  old  European  law.  He 
who  llrat  aasanlted 


FORDIKA.  In  old  records.  Grass  or  herb- 
age growing  on  the  edge  or  bank  of  djkM  or 

ditches.  Cowell. 

FORE  (Saxon).  Before.  (Fr.)  Out  Kel- 
ham. 


FORECtOSURE.  To  shut  out;  to 
Used  of  the  process  of  destroying  an  equity 
of  redemption.  1  Wadib.  Real  Prop.  SS9; 
Danlell.  Ch.  Fr.  1804;  Coote,  Ifoftg.  Sll;  f 
Cow.  (N.  Y.)  382. 

A  proceeding  in  chancery  by  which  the 
mortgagor's  right  of  redemption  of  the  mort- 
gaged premises  is  barred  or  closed  forever. 

In  die  more  comprehenslTe  sense  whtdi 
modem  usage  requires,  any  proceeding  by 
which  mortgaged  property  is  applied  to  the 
payment  of  tiie  mortgage  debt,  and  tlie 
equity  of  the  mortgagor  therein  barred. 

As  so  defined,  foreclosure  is  divided  into: 

(1)  Strict  foreclosure,  being  foreclosure 
by  a  proceeding  in  chancery,  by  which  the 
equity  of  redemption  la  bwrad  wllldn  a 
certain  time,  and  the  tltlo  Of  the  mortCMPM 
becomes  absolute. 

(2)  By  entry,  by  the  act  of  the  mnut- 
gagee  taking  possession  either  by  his  OVB 
peaceable  act.  or  under  writ  of  entry. 

(3)  By  sale,  being  by  an  action  for  the 
judicial  sale  of  the  mortgaged  property,  and 
the  application  of  the  proceeds  to  the  pay- 
ment of  the  mortgage  debt.  Sometimes 
called  "foreclosure  by  action." 

(4)  By  adrertlsemeBt  being  a  aale  nndar 
a  power  of  sale  In  the  mortgage,  notice 
thereof  being  given  by  advertisement. 
Sometimes  called  'foreolosore  nnder 
of  sale." 

The  two  first-named  yaitettaa  are 

ti.  ally  Miin.^ed  in  the  United  StatMt 

they  exist  in  a  few  states. 

FOREFAULT.  In  Scotch  law.  To  foi^ 
felt;  to  lose. 

FOREQIPT.   A  premium  for  a  tease. 

FOREGOERS.  Royal  purveyors.  26  Kdw. 
III.  c.  6. 

FOREHAND  RENT.   Ui  Bnglish  law.  A 

ppeclos  of  rent  which  is  a  premium  given  by 
the  tenant  at  the  time  of  taking  the  l^tse, 
as  on  the  renewal  of  leases  by  ecclesiastical 
corporations,  which  is  considered  in  the  na- 
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tara  of  aa  laipnnred  Mat.  1  Term  R.  4M;  t 
Ttorm  B.  4n;  S  Atk.  47S;  OrMb,  BmU  Prop. 

9  155. 

FOREIGN.  That  which  belongs  to  an- 
other country;  HbtA  wUdi  Is  atraage.  1  Pet 

(U.  S.)  343. 

Every  nation  Is  forelBn  to  all  the  rest; 
and  the  several  states  of  tin:  American 
Galon  are  foreign  to  each  other  with  respect 
to  thdr  moalelpal  Inwa.  t  WadL  O.  C.  (U. 
8.)  282;  4  Conn.  517;  R  Conn.  480;  2  Weni. 
(N.  Y.)  411;  1  Dall.  (I'a.)  458.  4«3;  r,  Bin. 
(Pa.)  321;  12  Serg.  &  R.  (Pa.)  203;  2  Hill 
(S.  C.)  319;  1  D.  Chip.  (Vt.)  308;  7  T.  B. 
Mon.  (Ky.)  585;  5  Leigh  (Va.)  471;  8  Pick. 
(Mass.)  293.  And  in  respect  to  the  distinc- 
tion between  foreign  and  inland  bills  of  ex- 
cbaago.  lis  IT.  8.  €96;  41  Me.  SOS;  102 
Mass.  141 :  49  N.  Y.  2nn 

But  the  reciprocal  relations  between  the 
aatlonal  government  and  the  several  states 
composing  the  United  States  are  not  con- 
sidered as  foreign,  bat  domestic.  5  Pet  (U. 
S.)  398;  6  Pet.  (U.  S.)  317;  9  Pot.  (U.  S.) 
€07;  4  Cranch  (U.  S.)  384;  4  GiU  ft  J.  (Md.) 
1.  M. 

 Foreign  Administrator.    An  adnihiis 

trator  appointed  in  a  btate  uther  than  (hut 
la  wbldl  ttie  decedent  resided.   Lee,  Admn. 

Fofaign  Answer.  An  answer  not  tri- 
•Uo  In  the  eonnty  where  It  la  mada.  8t  IS 

HaO.  VI       ' ;  Blount. 

Foreign  Apposer.  An  ofTicer  in  the 
SBdiaQimr  who  esaodnea  the  sherlfTa  ea- 

treats,  comparing  them  with  the  records, 
and  apposeth  (interrogates)  the  sheriff  what 
he  says  to  each  particular  sum  therein.  4 
Inat.  107;  Blount;  Cowell.  "Forelgne."  The 
word  Is  written  "opposer."  "oppoeeth,"  by 
Lord  Coke;  and  this  Flgnincation  corre 
spends  very  well  to  the  meaning  given  by 
Bkmnt.  of  flmmlner  (Interrogator)  of  Oie 

aimiff'^  accounts 

Foreign  Assignment.  An  assignment 
made  In  a  foreign  country,  or  la  aaofliar 
atata.   2  Kent.  Comm.  405  et  seq. 

 Foreign  Attachment.    A  process  by 

\irf'ip  of  which  the  property  of  an  absent 
debtor  is  seized  for  the  purpose  of  compelling 
aa  appearance,  and,  in  default  of  that,  to 
pay  tha  claim  of  Um  plaintiff.  Sea  "Attach- 
ment" 

 Foreign  Bill  of  Exchange.    .\  bill  of 

ezcluuige  drawn  in  one  state  or  country, 
aad  payable  In  another.  N.  Y.  Neg.  Inst. 
Law.  5  213. 

 Foreign  Coins.    Coins  Issued  by  the 

aathorltF  of  a  foreign  government. 

There  were  several  acts  of  congress  passed 
which  rendered  certain  foreign  gold  and  sil- 
ver roiiis  a  1<  ti  nder  in  payment  of  debts 
npon  certain  prescritied  conditions  as  to  fine- 
neaa  and  weight  In  making  a  report  In 
18S4  on  this  piibj  "ct.  the  late  director  of  the 
mint  Mr.  Snowdon.  suggested  that  there 
was  no  propriety  or  necessity  for  legalizing 
the  circulation  of  the  coins  of  other  coun- 
trlea,  and  that  in  no  other  nation,  except 
In  the  case  of  .some  colonies,  was  this  mix 
tare  of  currencies  admitted  by  law,  either 
an  tte  aeof<a  of  eoortaajr  or  conTanienca;  and 
to  WMMimiiiiidad  ttai  lf  tha  lawa  which  le- 


galise foreign  eolns  ahonld  be  rapaalad,  It 

would  be  proper  to  require  an  annual  assay 
report  upon  the  weight  and  llneuess  of  such 
foreign  coins  as  frequently  reach  our  shores 
with  a  view  to  settle  and  determine  their 
marketable  value.  Ex.  Doc  No.  €8,  SSd 
Cong..  1st  Ses.s.  Tills  suggestion  was  subse- 
quently repeated,  and  finally  led  to  the 
passage  of  the  act  of  February  21,  1857  (11 
U.  S.  Stat  at  Large.  163).  the  third  section 
of  which  Is  as  follows:  "That  all  former 
acts  authorizini;  the  (  urrency  of  foreisn  gohl 
or  silver  coins,  and  declaring  the  same  a 
legal  tender  In  payment  for  debts,  are  re* 
pealed;  but  it  shall  be  the  duty  of  the  di- 
rector of  the  mint  to  cause  assays  to  lje  made 
from  time  to  time  of  each  foreign  coins  as 
may  be  known  to  our  commerce,  to  deter- 
mine their  average  weight,  fineness,  and 
value,  and  to  emhra<  e  in  his  annual  report  a 
statement  of  the  results  thereof." 

 Foreign  Commerce.    Commerce  or 

trade  between  the  United  StaAaa  aad  foreign 

countries. 

 Foreign  Corporation.    A  corp  i  at  mh 

created  by  or  under  the  lawa  of  another 
state,  goremment  or  oonatry.  I  Rer.  St  N. 

V.  p.  37.'->.  5  15. 

 Foreign  County.    Another  county.  It 

may  be  in  the  same  kingdom,  it  will  sdll  be 
foreign.    See  Blount  "Foreign." 

—Foreign  Creditor.  One  who  residua 
In  a  different  atata  or  eooatrr  fnmi  the 
debtor. 

Foreign  Divorce.    A  divorce  graated 

In  a  state  or  country  other  than  that  In 
which  one  of  the  parties  Is  domiciled. 

A  divorce  granted  In  a  state  or  country 
other  than  that  In  which  its  validity  ia  called 
In  question. 

 Foreign  Domicile.    A  domicile  gained 

in  a  foreign  country. 

Foreign  Enttatment  Act  St.  59  Geo. 
III.  c  C^.  for  provenfing  British  citizens 
from  enlisting  as  sailors  or  soldiers  in  the 
service  of  a  foreign  powoT.  Wharton;  4 

Stepb.  Comm.  226. 

Foreign  ExcKiange.  Exchange  between 
foreitrn  states  or  countries. 

 Foreiqn  Judgment.    The  judgment  of 

merchant  shipping  act  of  1854  (17  ft  18 
Vict.  c.  104).  5  2.  any  ship  employed  In  trad- 
ing, going  between  some  place  or  places  In 
the  United  Kingdom  and  some  place  or 
places  situate  beyond  the  following  limits, 
that  Is  to  say:  The  coasts  of  the  TTnlted 
Kingdom,  the  islands  of  rfuernsoy.  Jf^rsey. 
Sark.  Alderney.  and  Man,  and  the  continent 
of  Europe,  between  the  river  Elbe  and  Prsat. 
Inclusive.  Home-trade  ship  includes  every 
ship  employed  in  trading  and  going  between 
piacos  withia  tha  laat^naatlonad  Unlta.  Ra* 
palje  A  L. 

Foreign  Judgment  The  Judgment  of 
a  foreign  tribunal. 

The  various  states  of  the  United  States  are 
in  this  rc^ppct  considered  a.s  foreign  to  each 
other.  In  Louisiana  it  has  been  decided  that 
a  Judgment  rendered  by  a  Spahlsh  tribunal 
under  tlic  former  kov-  inment  of  that  state 
is  not  a  foreign  judgment  4  Mart  (La.) 
301.810. 

—-Foreign  Jury.  A  jary  obtalaed  ftom 
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a  f  (uinty  othw  than  that  in  which  lamn  was  * 

joined. 

Forsign  Laws.  Th«  laws  of  a  foreign 
country. 

Foreign  Matter.  Matter  which  must 
be  tried  in  aiiotliLr  county.  Blount.  Mat- 
ter done  or  to  be  tried  in  another  county. 
Gowell. 

—  Foreign  Plea.    See  "Ph  a  " 

——Foreign  Port.  A  port  or  place  which 
is  wholly  without  the  United  Statea  19 

Johns.  (N.  Y.)  375:  2  Gall.  (U.  S.)  4.  7;  1 
Brock.  (  r.  S.)  235.  A  port  without  the  ju- 
risdiction of  the  court.  1  Dods.  Adm.  201: 
4  C.  Rob.  Adm.  1;  1  W.  Rob.  Adm.  29;  6 
Exch.  886;  1  Blatchf.  ft  H.  (U.  S.)  66,  71. 
Practicaily,  the  definition  has  l)eci)me,  for 
most  purposes  of  maritime  law,  a  port  at 
such  diflCance  as  to  make  communication 
with  the  owners  of  the  ship  very  inconven- 
ient or  almost  impossii)le.  See  1  Pars.  Mar. 
Law,  512.  note. 

 Foreign  Service.  In  feudal  law.  That 

wherc'by  a  mesne  lord  held  of  another,  with- 
out the  compass  of  his  own  fee,  or  that 
which  the  tenant  performed  either  to  his 
own  lord  or  to  the  lord  paramount  out  of  the 
fee.  KItch.  Cts.  209.  Foreign  service  seems 
also  to  be  used  for  knight's  service,  or  es- 
euatge  uncertain.  Jacob. 

 Foreign  Vessel.    A  vessel  owned  liv 

reeidcQts  in,  or  sailing  under  the  flag  of,  a 
forelsn  nation. 

 Foreign  Voyage.  A  voyage  wliose  ter- 
mination Is  within  a  foreign  eonntry.  3 
Kent,  Comm.  177.  note.  The  length  of  tlv 
voyage  tias  no  effect  in  determining  its  char- 
actw,  but  only  the  place  of  destination.  1 
Story  (IT.  S.)  1;  Sumn  (IT  S  )  r?l2:  2  Host 
Ijiw  Rep.  146;  2  Wail.  C.  C.  (U.  S.)  264;  1 
Para  Mar.  Law.  81. 

PORCIONER.   One  who  Is  not  a  cttiMn. 

Cowell 

 In  the  Old  English  Law.    It  seems  to 

have  been  used  of  every  one  not  an  inhab- 
itant of  a  city,  at  least  with  reference  to  that 
city.  1  H  HI.  213.  See.  also.  Cowell.  "For- 
elgne.'" 

 In  the  United  States.   Any  one  who 

was  bom  In  some  other  country  than  the 

United  States,  and  who  owes  allegiance  to 
some  foreign  state  or  country.  1  Pet.  (U.  S.) 
348.349.  An  alien.  See  **AUen;'' *'CitlMn.'* 

POREIN.  An  old  form  of  ''foreign''  (q. 
V.)  Blount. 

FOREJUDGE.  Tn  deprive  a  man  Of  the 
thing  in  question  by  sentence  of  court.  | 

Among  foreign  writers,  says  Blount.  foro-| 
judge  Is  tn  banish,  to  expel.    In  this  latter  I 
sense,  the  word  is  also  used  in  English  law 
of  an  attorney  who  has  been  expelled  from 
rourt  for  misconduct.    Cowell;  Cunning* 
ham. 

FOREJUDOER.  In  English  practice.  A 
judgment  bv  wliloh  a  man  is  deprived  or  put 
out  of  a  tiling;  a  judgment  of  expulsion  or 
banidiment  8m 'Torejadse." 

FOREMAN.  The  presiding  member  of  a 
grand  or  petit  jury. 


FORENSIC  BalOBging  to  couta  of  Ja»- 

tice. 

FORENSIC  MEDICINE.  Medical  Jurisj^ru- 
dence.  That  ■elenoe  wUdi  teadim  tte  a^- 

pllcation  of  every  branch  of  medical  knowl- 
edge to  the  purposes  of  the  law;  hence  its 
limits  are,  on  the  one  hand,  the  requirements 
of  the  law,  and,  on  the  other,  the  whole 
range  of  medldne.  Anatomy,  physiology, 
medicine,  surgery,  chemistry,  physics,  and 
botany  lend  their  aid  as  necessity  arises; 
and  in  some  cases  all  these  brandiea  of 
science  are  required  to  enable  a  court  of  law 
to  arrive  at  a  proper  conclusion  on  a  con- 
tested question  affecting  Ufa  or  prapsitF.'* 
Tayl.  Med.  Jur.  1. 

FORENSI8.  Forensic:  belont^lng  to  court. 
Forensit  homo,  a  man  engaged  in  causes.  A 
pleader:  an  advocaCa.  VlCKt;  CalT.  Lm. 

FORESAID.  Used  in  Scotch  law  as 
"aforesaid"  Is  in  English,  and  sometimes,  in 
a  plural  form,  "foresaids."  2  How.  SL  Tr. 
715.  "Foresaldls"  occurs  In  old  Scotch  rec- 
ords. "The  Lioirdis  assesouris  forsaidia."  1 
Pitc.  Grim.  Tr.  pt  1,  p.  107. 

FORE8CHOK6.  Fbrsaken;  Oow^l. 

FORESHORE.  That  part  of  the  land  ad- 
jacent tn  the  sea  whii  ti  is  alternately  co\- 
ered  and  left  dry  by  the  ordinary  flow  of  the 
tides,  i.  e.,  by  the  medium  llnsMween  tiie 
preatestt  and  least  range  of  tide, — spring 
tides  and  neap  tides.  In  Bngland  it  forms 
part  of  the  adjoining  county. 

FOREST.  A  certain  territory  of  woodad 

ground  and  fruitful  pastures,  privileged  for 
wild  beasts  and  fowls  of  forest,  cha.se.  and 
warren,  to  rest  and  abide  in  the  safe  protec- 
tion of  the  prince  for  his  princely  delist 
and  pleasure,  having  a  peculiar  oowrt  maA 
offl(  ers.  Manw.  For.  Laws,  c.  1,  No.  1; 
Ternies  de  la  Ley;  1  Bl.  Comm.  289. 

A  royal  hunting  ground  which  lost  Its  pe- 
culiar character  with  the  extinction  of  Its 
courts,  or  when  the  franchise  passed  into  the 
Itandh  of  a  subject.  Spelraan:  Cowell: 
.Mat'w    Fnr  l  aws.  c.  1 :  2  Bl.  Comm.  S3. 

FOREST  COURTS.  In  English  law. 
Courts  instituted  for  the  government  of  the 
king's  forests  in  different  parts  of  the  king 
dom,  and  for  the  punishment  of  all  injuries 
done  to  the  king's  deer  or  venison,  to  tlM 
vert  or  greensward,  and  to  the  covert  In 
whi<  h  the  deer  were  lodged.  They  com- 
Itrised  the  courts  of  attachments,  of  regard, 
of  swein  mote,  and  of  justice  seat;  but 
Rince  the  revolution  of  Mtese  courts.  It 
is  said,  have  gone  into  absolute  desuetude. 
3  Steph.  Comm.  43»-441;  3  Bl.  Comm.  71-74. 
But  see  8  Q.  B.  981. 

FORE8TAQIUIM.  A  tribute  payable  to  the 
King's  toresteri.  CowelL 

FORESTALL.    To  intercept  or  ol)Struct  a 

passenger  on  the  king's  highway.  Cowell: 
Blount.  TO  beeet  the  way  of  a  tanaat  so 

as  to  prevent  his  coming  on  the  premises.  3 
HI.  Comm.  170.   To  intercept  a  deer  on  hie 


Digitized  by  Google 


FORE8TALLER  (393) 


FORFEITURE 


way  to  the  forest  before  he  can  regain  it. 

CowelL 

TO  commit  the  crime  of  forestalling  the 
market 

FORESTALLER.    One  wbo  commits  the 

•  iffense  of  forestalling.  Used,  also,  to  denote 
the  crime  itself,  namely,  the  obstruction  of 
the  Ui^waar,  or  hindering  a  tenant  from 
coming  to  Ua  land,  t  Bl.  Comm.  170. 

FORESTALLING.    Obstructing  the  way; 
intencpting  a  person  on  the  highway. 

FORESTALLING  THE  MARKET.  Buy- 
ing victuals  on  fhelr  way  to  the  market  be- 
fore they  reach  it,  with  the  intent  to  sell 
again  at  a  higher  price.  Cowell;  Blount;  4 
Bl.  Comm.  168.  Brenr  device  or  practice,  by 
act.  conspiracy,  words,  or  news,  to  enhance 
the  prirp  of  victuals  or  other  provtstons.  3 
lust.  ;;'<•:  i.a*  .  Abr.:  1  Riiss  ri  ii.ics.  inff.  1 
BL  Comm.  158;  Hawk.  P.  C.  bk.  1,  c.  80,  5  1. 
See  18  VIner.  Abr.  430;  1  East.  132;  i  i  i  ::u^t. 
406;  15  Bast,  611;  3  Maule  ft  S.  67;  Dane, 
Abr.  Index. 

FORE8TARIU8.  A  lorester;  an  olticer 
who  tAw  care  of  the  woods  and  forests. 
0e  fort  aiario  apponendo,  a  writ  which  lay 
to  appoint  a  forester  to  prsTent  further 

t  ommission  of  wa.sle  whon  a  tenant  In  dower 
had  committed  waste.  Bracton,  316;  Du 
Cange. 

FORESTER.  A  sworn  officer  of  the  for- 
est, appointed  by  the  king's  letters  patent  to 
walk  the  forest,  watching  both  the  vert  and 
the  Tenison,  attaching  and  presenting  all 

trespafiserf;  against  them  within  their  own 
bailiwick  or  walk.  These  letters  patent 
were  generally  granted  during  gi>od  behav- 
hnr;  but  sometimes  they  held  the  office  in 
«M.   Bloant;  Cowell. 

FORETHOUGHT    FELONY.    In  Scotch 

law.  Murder  .omniitted  in  consequence  of 
a  previous  design.  Ersk.  bk.  4.  tit.  4,  c.  5U. 
Bell.  Diet. 

FORFANQ.  A  taking  beforehand;  a  tak- 
ing provisions  from  any  one  In  fairs  or  mar^ 
kcts  before  the  king  s  purveyors  are  served 
with  necesaarfes  for  his  maJeaty.  Blount; 
Cowell. 

FORFEIT.     To    lose  as  the  penalty  of 
aome  misdeed  or  negligence.    The  word  in 
eludes  not  merely  the  idea  nt  losing,  but  also 
of  having  the  property  transferred  to  an-, 
other  without  the  consent  of  the  owner  and 
wrongdoer. 

This  is  the  essential  meaning  of  the  word, 
whether  It  be  tbat  an  offender  is  to  forfeit 
a  sum  of  money,  or  an  estate  is  to  be  for- 
f*»lted  to  a  former  owner  for  a  breach  of 
.  onditlon.  or  to  the  king  for  some  crime. 
Cowell  says  tbat  forfeiture  is  general  and 
eooilscatton  a  particular  forfeiture  to  the 
king's  exchequer.  The  modern  distinction, 
howerer.  seems  to  refer  rather  to  a  dlffer- 
Mnce  between  forfeiture  as  relating  to  arts 
of  the  owner,  and  confiscation  as  relating  to 
acta  of  the  government.  1  Story  (U.  8.) 


134;  13  Pet.  (U.  S.)  157;  11  Johns.  (N.  Y.) 
293.  Confiscation  is  more  generally  used  of 
an  appropriation  of  an  enemy's  property; 
forfeiture,  of  the  taking  possession  of  prop- 
erty to  which  the  owner,  who  may  be  a 
citizen,  has  lost  title  through  violation  of 
law.  See  1  Kent,  Cmnm.  67;  1  Story  (U. 
S.)  134. 

FORFEITURE.  A  punishment  annexed  by 
law  to  some  Illegal  act  or  negligence  In  the 

owner  of  lands,  tenements,  or  hereditaments, 
whereby  he  loses  all  his  interest  therein,  and 
they  become  vested  In  the  party  injured  as  a 
recompense  for  the  wrong  which  he  alone, 
or  the  public  together  with  himself,  hath 
sustained.  2  111,  Comm.  267.  A  sum  of 
money  to  be  paid  by  way  of  penalty  for  a 
crime.  21  Ala'.  (N.  S.)  672;  10  Grat  (Va.) 
700.   See  "Conflscatc." 

Forfeiture  by  alienation.  By  the  English 
law,  estates  less  than  a  fee  may  be  forfeited 
to  the  party  entitled  to  the  residuary  inter- 
est by  a  breach  of  duty  in  the  owner  of  the 
particular  estate.    2  Bl.  Comm.  274. 

In  this  country,  such  forfeitures  are  al- 
most unknown,  and  the  more  Just  principle 
prevails  that  the  conveyance  by  the  tenant 
operates  only  oh  the  interest  which  he  pos- 
sessed, and  does  not  affect  the  remainder- 
man or  reversioner.  4  Kent,  Comm.  81,  82. 
424;  3  Dall.  (Pa.)  486;  5  Ohio,  30;  1  Pick. 
(Mass.)  318;  1  Rice  (S.  C.)  459;  2  Rawle 
(Pa.)  168;  1  Wash.  (Va.)  381;  11  Conn.  553; 
22  X.  II.  .'i'lii:  21  Me.  :;7l'.  See,  aiso.  Stearns, 
Real  Actions,  11;  4  Kent,  Comm.  84;  2 
Sharswood,  Bl.  Comm.  121.  note;  Williams, 
Real  Prop.  25;  5  Dane.  Abr.  6-8;  1  Washb. 
Real  Prop.  92.  197. 

Forfeiture  for  erimes.  Under  the  consti- 
tution and  laws  of  the  United  States  (Const, 
art.  8.  f  8;  Act  April  80.  1790.  f  24  fl  Story. 
IT.  S.  Laws,  88)),  forfeitvire  for  crimes  Is 
nearly  abolished,  and  when  it  occurs,  the 
statf'  r»'i  overs  only  the  title  which  the  owner 
had.  4  Mason  (U.  S.)  174.  See,  also.  Dalr. 
Feud.  Prop.  c.  4.  pp.  145-154;  Fost.  Crim. 
Law.  0.":  1  Washb.  Real  Prop.  92. 

Forfeiture  by  nonperformance  of  condi* 
ttons.  An  estate  may  be  forfeited  by  a 
breach  or  nonperformance  of  a  condition  an- 
nexed to  the  estate,  either  expressed  In  the 
deed  at  its  original  creation,  or  implied  by 
law,  from  a  principle  of  natural  reason.  2 
Bl.  Comm.  881;  Litt  f  861;  1  Prest  Bst  478; 
White  &  T.  I^ad.  Cas.  794,  795;  5  Pick. 
(.Mass.)  528;  2  N.  H.  120;  5  Serg.  &  R.  (Pa.) 
37.''i:  32  Me.  394;  18  Conn.  53r.;  12  Serg.  ft 
R.  (Pa.)  190.  Such  forfeiture  may  be 
waived  by  acts  of  the  person  entitled  to  take 
a<l vantage  of  the  breach.  1  Conn.  79;  1 
.Johns.  Cas.  (N.  Y.)  126;  Walk.  Am.  Law. 
299;  1  Washb.  Real  Prop.  454. 

Forfeiture  by  waste.  Waste  is  a  cause  of 
forfeiture.  2  Bl.  Comm.  283:  2  Inst.  299: 
1  Washb.  Real  Prop.  118. 

See,  generally.  2  Bl,  Comm.  c.  18;  4  Bl. 
Comm.  .182:  Bouv.  Inst.  Index;  2  Kent, 
Comm.  318;  4  Kent.  Comm.  422;  10  Viner. 
Abr.  371.  394;  13  Viner.  Abr.  436;  Bac.  Abr 
••ForieiMire;"  Comvn.  Dig.:  Danf.  Altr  :  1 
Brown.  Civ.  Law,  252;  Considerations  on  the 
Law  of  Forfeiture  for  High  Treason  (Lon- 
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don  Ed.  1746);  1  Wadib.  Real  Pnip.  91.  92. 

118.  1!)7. 

FORFEITURE  OF  A  BOND.  A  failure  to 
perform  the  condition  on  which  the  obligee 
was  to  be  excused  from  the  penalty  in  the 
bond.  TourtB  of  equity  and  of  law  in  mod- 
ern prai  tii  e  will  relieve  from  the  forfeiture 
of  a  bond;  and,  upon  proper  cause  shown, 
ertrnfnal  courts  will.  In  general,  rrtlere  from 
the  forfeiture  of  a  recognizance  to  appear. 
See  3  Yeates  (Pa.)  93;  2  Wash.  C.  C.  (U. 
S.)  442;  2  BlaeU.  (Ind.)  104»  SOO;  1  111. 
267. 

FORFEITURE  OF  MARRIAGE.  A  penalty 
Incurred  by  a  ward  in  chivalry  when  he  or 

she  married  contrary  to  the  wLshes  of  his  or 
her  gi!ardian  in  chivalry.    2  HI.  Comm.  70. 

FORFEITURES  ABOLITION  ACT.  An- 
other name  for  Oie  Bngllih  act  of  1870. 
aboiidilnc  fbrfeitnree  on.  eonvlctlon  of  fel- 
ony. 

FORGAVEL.  A  Bowll  rent  reserved  in 
money;  a  quit  rent. 

FORGERY.   The  false  making,  with  in- 

I.  lit  to  (If'fraud.  of  any  writing  which,  if 
genuine,  might  apparently  be  of  legal  effica- 
cy, or  the  foundation  of  a  legal  liability.  2 
Bish.  New  Crim.  Law.  g  533. 

Bishop  (2  Now  Crim.  Law.  5  533)  has  col- 
lected seven  definitions  of  forgery,  and  just- 
ly remarks  that  the  books  abound  in  defini- 
tions. Coke  says  the  term  Is  "taken  tneta^ 
phorically  from  the  smith,  who  beatoth  up- 
on his  anvil,  and  forget h  what  fashion  and 
Shape  he  will."  8  Inst.  169. 

The  elements  are  (1)  a  false  making  (46 
N.  H.  266:  28  Minn.  52),  but  thfs  may  con- 
sist of  a  material  alteration  ffi4  Wis.  432) 

(2)  of  an  instrument  apparently  capable  of 
deftauiifnff  (20  Iowa.  541.  118  Mass  G85) 

(3)  with  intent  to  defraud  (61  Vt  106,  15 
Mass.  526). 

FORHERDA.  In  old  records.  A  herdland. 
headland,  or  foreland.  GowelL 

FORIN8ECUM  MANERIUM.  That  part  of 
a  manor  which  lies  without  the  town,  and  is 
not  Included  within  the  liliertlea  of  It. 
Par.  Ant.  361. 


FORIS  DISPUTATION ES.  In  civil  law. 
Arguments  in  court;  disputations  or  argu- 
ments before  a  court.  1  Kmt,  OoOBI.  680: 
Vicat.  "DlapataUo." 


FORISFACERE  (Lat  )  To  forfeit .  to 
on  account  of  crime.  It  may  be  M^pUed  jiot 
only  to  estates,  hnt  to  a  varied  of  othw 
things,  in  precisely  the  popular  sense  Of  the 
word  "forfeit."   Spelman;  Du  Canfla. 

To  confiscate.  Du  Cange;  Spafannn. 

To  commit  an  nrTense;  to  do  a  wrong;  to 
do  something  beyond  or  outside  of  (/oris) 
what  Is  right  (extra  rationem).  Du  Cange. 
To  do  a  thing  against  or  without  law.  Go. 
Utt  69a. 

To  disclaim.  Da  Oaoge. 


F0RI8FACTUM  (Lat>  Forfaited. 

forisfacta,  forfeited  poods.    1  Bl. 
A  crime.    Du  Cange;  Spelman. 


PORINSECUM  8ERVITIUM  (Lat)  Th« 
payment  at  extraordinary  aid.  Kennett 

FORINSIC  (IJit,  fmrilNKCus) .  Outward;  on 
the  outside;  without;  foreign;  belonging  to 
another  manor.  Silio  forinsecus,  the  out- 
ward ridge  or  farrow.  Bervitium  forinse- 
cum.  the  payment  of  aid.  sentage.  and  other 
extraordinary  military  services.  Fnrinse- 
cum  manerium,  the  manor,  or  that  part  of  it 
which  ties  outside  the  bars  or  town,  and  is 
not  included  within  the  liberties  of  it.  Cow- 
ell;  Blount;  Cunningham;  Jacob,  "Foreign 
Servtoe;"  1  Reeve,  Hist  Bng.  liaw.  878. 

FORIS.  Abroad;  out  of  doors;  on  the  out- 
side of  a  place;  without:  extrinsic. 

FORISBANITUS.orFORBANNITUS.  Ban- 
ished; outlawed.  Spelman. 


F0R18FACTURA  (Lat.)   A  crime  or  of- 
I  fense  through  which  property  Is  forfeited, 
j  Leg.  Edw.  Conf.  c.  32. 
j    A  fine  or  punishment  in  money. 
I    Forfeiture;  the  loss  of  property  or  life  In 
cnnsoqncni  c  of  i  rinic.  Spi'lman. 

Forisfaclura  plena  A  forfeiture  of  all  a 
man's  property;  things  which  were  forfeited. 
Du  Gauge;  Spelman. 

FORI8FACTUS  (I.ut.i  A  criminal.  One 
who  has  forfeited  his  life  by  commission  of 
a  capital  offense.  Spelman;  Leg.  Rep.  c.  77: 
Du  Cange.  8i  quifpiam  forisfartus  popos 
rerii  leyh  m iMcrirordiam,  etc..  if  any  crim- 
inal shall  have  asked  pardon  of  the  king, 
etc.    Leg.  Edw.  Conf.  c.  18. 

Forisfm  tMH  servus.  A  slave  uiio  hau  t>een 
a  free  man.  but  has  forfeited  his  freedom  hy 
crime.  LiOg.  Athelstan.  c  3;  Du  Cange. 

FORISFAMILIATED,  or  FORISFAMILI- 
atus.  In  old  English  law.  Portioned  oil.  A 
son  was  foHafamiUated  when  he  had  a  por- 

(ion  of  his  father's  estate  a.«plgned  to  him 
during  his  father's  life,  in  lieu  of  bis  stmre 
of  the  inheritance,  when  it  was  done  at  his 
request  and  he  assented  to  the  assignment. 
The  word  etymologtcally  denotes  put  out  of 
the  family,  emancipated. 

One  who  is  no  longer  an  heir  of  the  parent 
Du  Cange;  Spelman;  Cowttlt.  Similar  in 
some  degree  to  the  modem  practice  of  ad- 
vancement. 

FORI8JUDICATIO  (Lat  )    In  old  English 
law.    Porejudger;  a  forojudgnient;  a  judg 
ment  of  (  oiirt  wherel)y  a  man  Is  put  out  of 
possession  of  a  thing.   Co.  Litt  100b;  Cun- 
ningham. 

FORISJUDICATUS  (I^at.)  I'^orejudged ; 
sent  from  court;  banished;  deprived  of  a 
thing  by  judgment  of  court  Bracton,  250b; 
Co.  Lltt.  100b:  Du  Cange. 


FORISJURARE  (Lat) 
abjure:  to  abandon. 


To  forswear;  to 


Ffnisiunnc  iKntiififntii.  To  remove  onr"^ 
self  from  parental  authority.   The  person 
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Who  did  this  loBt  his  rigbto  M  h«lr.  Ihi 
Oaas*;  Lag.  Hea.  I.  c.  88. 

ProHmoUm  foritjuran.  To  forawear  the 
nmatrj,  Spelnuui;  Let.  Bdw.  Ooof.  c  6. 

FORJUQQB,  See ''Amjiidse.'' 

PORJURER  (Law  Fr.)  In  old  English 
law.  To  forswear;  to  abjure.  Fcrfurw 
royalme,  to  abjure  the  realm.  Britt  oa  1, 
IC 

FORLER  LAND.  Land  In  the  diocese  of 
Hereford,  which  had  a  peoollar  custom  atr 
ladied  to  It,  hat  whleli  lum  bean  kmc  •Inee 
disused,  although  the  um*  la  retained. 

Butl.  Surv.  56. 

FORM.  In  practice.  The  model  of  an  in- 
strament  or  Ii^pal  proceeding,  containing  the 

Hubstance  and  the  principal  termib  to  be  QSed 
ID  accordance  with  the  laws. 

The  legal  order  or  method  of  legal  pro- 
fwwdlfus  or  oonstructioa  of  legal  instru- 


FORMS  OF  ACTION.  The  various  classes 
of  personal  actions  at  common  law,  as  u^- 
mm^nmU,  trespass,  case,  detinue,  trover,  etc. 
(f.  V.)  The  forms  of  a«tion  are  now  abol- 
ished in  EnRland  by  the  Judicature  acts  of 
1873  and  1875,  and  in  most  of  the  United 


FORMA  DAT  ESSE.     Form  glTMl  bOlng. 

Lord  Henley,  C,  2  Eden,  99. 

FORMA  LEOALIS  FORMA  ESSENTIAL- 
la.  Legal  fbrm  is  nwantlal  form.  10  Coke, 
190;  t  C  B.  4M;  S  Ho^  m. 

FORMA  NON  0B8ERVATA,  INFERTUR 

adnullatio  aetus.  When  form  is  not  observ- 
ed, ft  VBllitar  of  the  Mt  te  tmlimd.  12 
7. 


FORMA  PAUPERI8.  Bee  "In  VormA  Fttu- 

FORMALITIES.  In  Bngland,  robes  worn 
#  W  tke  aagtatrates  of  a  dtr  or  corporation, 
ele,,  oo  Mdemn  oocaatonsL  Bne.  Lond. 

FORMALITY.  The  <  f)ndition8  which  must  ' 
be  observed  in  making  contracts,  and  the  i 
worde  which  the  law  givea  to  be  used  in  or-  { 
der  to  render  them  valid.  It  also  signifles 
tbe  conditions  which  the  law  requires  to  | 
regular  proceedings. 


PORMATA.  Caaooleal  letlen. 


write;  writs 

N 


PORMATA  BREVIA. 

0t  form.  See  "Brevla 


FORMED  ACTION.  An  artion  for  which 
a  form  of  words  is  provided,  which  must  be 
eaetlj  followed.  10  Mod.  140. 

PORMEDON.    An  ancient  writ  provided 

by  St.  We.itmlnffer  II.  (13  Edw.  I.)  c.  1. 
for  him  who  hath  right  to  lauds  or  tene- 
ments by  virtue  of  a  gift  in  tall.  Steams. 
Real  Actions,  322. 

It  is  a  writ  in  the  nature  of  a  writ  of  right, 
and  is  tbe  highest  remedy  which  a  tenant 
in  tail  can  have.   Co.  UtL  316. 


This  writ  lay  fOr  those  interested  in  an 
estate  tail  who  were  liable  to  be  defeated 
of  their  right  by  a  discontinuance  of  the 
estate  tail,  who  were  not  entitled  to  a  writ 
Of  right  absolute,  since  none  but  those  who 
claimed  in  fee  simple  were  entitled  to  this. 

Fltzh.  Nat.  Drev.  255.  It  is  called  "forme- 
don  '  becuui^e  the  plaintiff  in  it  claimed  per 
formam  doni. 

The  writ  was  aboUshed  in  Bngland  by  SL 
8  ft  4  Wm.  IV.  e.  17. 

 Formcdon  in  the  Descender.  A  writ  of 

formedon  wliicb  lies  where  a  gift  is  made 
in  tall,  and  the  tenant  in  tall  allena  the 
lands,  or  Is  disseised  of  them  and  dies,  for 
the  heir  in  tail  to  recover  them,  against 
the  actual  tenant  of  the  tredloUL  Fltlh* 
Nat  Brev.  811;  Litt  f  6»&. 

If  the  demandant  claims  the  inheritance 
as  an  e.state  tall  which  ought  to  come  to  him 
by  descent  from  some  ancestor  to  whom  it 
was  first  given,  his  remedy  is  by  a  writ  ol 
formedon  in  the  doeoeader.  Bteani^  Real 

Actiuiis,  322. 

It  must  have  bt  cu  brought  within  twenty 
years  from  tbe  death  of  tbe  ancestor  who 
was  disseised.  21  Jac.  I.  e.  10;  S  Brad.  41 
B.  217;  6  East.  83;  4  Term  B.  100;  S  Share- 
wood,  Bl.  Comm.  193,  note. 

— --Pormedon  in  the  Remainder.  Awrltof 
formedon  which  lies  where  lands  are  given 
to  one  for  life  or  in  tail,  with  remainder  to 
another  in  fee  or  in  tail,  and  he  who  hath 
the  particular  estate  dies  without  issue,  and 
a  stranger  Intmdes  upon  him  in  remainder, 
and  keeps  him  nut  of  possession.  Fltzh.  Nat. 
Brev.  211;  Stearns.  Real  Actions,  328;  Litt. 
I  507:  S  Bl.  Comm.  293. 

 Formedon  In  the  Reverter.    A  writ  of 

formedon  which  lies  where  there  is  a  gift 
in  tail,  and  afterwards,  by  the  death  of  the 
donee  or  his  heirs  without  issue  of  his  body, 
the  reversion  falls  in  upon  the  donor,  his 
heirs  or  assigns. 

In  this  case,  the  demandant  must  suggest 
the  gift,  bis  own  right  as  derived  from  the 
donor,  and  the  failure  of  heirs  of  the  donee. 
3  Sharswood,  Bl.  Comm.  293;  Steams.  Real 
Actions.  828;  Fitsh.  Nat  Brer,  tit;  UtL  | 
597. 

FORMER  ADJUDICATION.  A  previous 
determination  of  the  matter  in  litigation  by 

u  (ompeter,t  court  between  the  same  par- 
ties. To  constitute  a  former  adjudication 
which  will  bar  snbseqnent  litigation,  It  ia 

essential 

(1)  That  the  Judgment  be  final  and  upon 
tho  merits.  115  111.  29;  103  Mass.  280;  78 
Mich.  234;  74  N.  Y.  449;  82  N.  Y.  55;  94  U. 
S.  851.  Thus,  a  mere  nontnit  (48  Ife.  858) 
or  dismissal  because  the  action  is  prema- 
ture (35  N.  Y.  279)  is  not  a  i>ar  to  a  .^nl>- 
sequent  action. 

(8)  The  conrt  must  have  bad  Jurisdiction 
of  the  parties  and  the  subject  matter  (98  U. 
s.  277;  132  III.  213).  but  It  may  be  a  for 

eign  court  (2R  N.  Y.  146). 

(3)  The  same  issues  must  have  been  In- 
volved (2.^  N.  Y.  613).  but  the  issues  in- 
clude every  point  which  Is  either  expressly 
in  issue,  or  which  must  have  ])een  deci(b  d 
to  support  tbe  Judgment  (24  Wis.  124.  See 
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FORSWEAR 


2  Smith's  I. Hill.  Cas.  tl«;?.,  and  note);  and 
the  adjudication  is  conclusive  not  only  as 
to  what  was  actually  litigated,  but  as  to  all 
that  might  have  been  litigated  under  the 
pleadings  and  issues  made  (70  III.  385:  102 
N.  Y.  452). 

(4)  As  respects  adjudications  iu  ^i«umtm, 
the  adjndlcatlon  muat  hare  heen  between 

the  same  parties  or  their  privips  (24  How. 
fU.  S-l  241),  and  In  the  same  capacity  (58 
N.  Y.  48S),  but  their  position  as  plaintifT  and 
defendant  need  not  be  the  same  if  they 
be  adversary  parties  (86  N.  T.  WO;  «1  Iowa, 
290). 

Privies  of  a  party  are  bound  to  the  same 
extent  as  the  party  himself.  See  "Privy." 

M  OL  457:  68  Iowa,  145. 

Lessor  and  les.see  (46  Mo.  444).  bailor  and 
bailee  (12  N.  Y.  343).  assisnor  and  assignee 
(17  Mass.  365),  mortgagor  and  mortgagee 
(lOS  N.  Y.  89),  ancestor  and  heir  (61  Ala. 
472),  are  ordinarily  privies,  but  husband  and 
wife  (110  N.  Y.  394).  or  guardian  and  ward 
(27  Pa.  St.  226).  are  not. 

A  judgment  in  rtm  is  conclusive  as  to  the 
property  in  question  and  the  title  thereto 
without  taanes  or  parties.  2S  Walt  (U.  S.) 
463. 

FORMER  RECOVERY.  A  recovery  in  a 
former  action.  See  "Formw  Adjudication." 

FORMIDO  PERICULI  (Lat)  Fearotdaa^ 
ger.   1  Kent.  Comm.  2S;  Huber  de  Jur.  OtT. 

lib.  3,  c.  7,  §  4. 

FORMULA.  In  common-law  practice,  a 
set  form  of  words  used  In  judicial  proceed- 
ings. 

 In  Civil  Law.    .\n  action.   Calv.  Le.v. 

FORMULAE.  In  Roman  law.  When  the 
legH*  adionei  were  proved  to  be  Ineonven* 

lent,  a  mode  of  prnc»>dnro  called  "per  fnrmu- 
lot"  (i.  c  by  means  of  formulae)  wa.s  srad- 
nally  IntlOdnccd.  and  eventually  the  itijm  ac- 
tiones  were  aboli.^hed  by  the  Lex  Aebutia. 
B.  C.  164,  excepting  In  a  very  few  exceptional 
matters.  The  furmulnr  wi-n-  four  in  num- 
ber, namely:  (1)  The  i>emon8tra<to,  where 
In  the  plaintiff  stated.  I.  e..  du»wed,  the  fhcts 
out  of  which  his  claim  arose;  (2)  the  Inten- 
tio.  where  he  made  his  claim  against  the 
defendant;  (3)  the  Adjudicatio,  wherein  the 
Judex  was  directed  to  assign  or  adjudicate 
the  property,  or  any  portion  or  portions 
therfK>f.  according  to  the  rights  of  the  par 
ties;  and  (4)  the  Condemnatio,  in  which  the 
Jnd«c  was  authorised  and  directed  to  con- 
demn or  to  acquit  according  as  the  facts 
were  or  were  not  proved.  These  formulae 
were  obtained  from  the  magistrate  (in  jure), 
and  were  thereafter  proceeded  with^  before 
the  Judex  (in  indtcto').  Brown. 

FORMULARIES.  A  collection  of  the 
forme  of  proeeedinfs  among  the  Franks  and 
other  early  European  nations.  Co.  litL  But- 
ler's note  77. 

FORNAGiUM.  The  fee  taken  by  a  lord  of 
his  tenant,  who  was  bound  to  h&ke  in  the 
lord's  common  oven  (in  furno  domini)^  or 
for  a  commission  to  use  his  own. 


FORNICATION.  In  criminal  law.  Unlaw* 
ful  carnal  knowledge  by  an  unmarried  pei^ 
son  of  another,  whether  the  latter  he  mar- 
ried or  unmarried. 

Fornication  is  distinguished  from  **aduU 
tery"  by  the  fact  that  tlie  guilty  person  is 
not  married.  Four  cases  of  unlawful  inter- 
course may  arise:  Where  both  parttes  ace 
married;  where  the  man  only  is  nmrried; 
where  the  woman  only  is  married;  wht-re 
neither  is  married.  In  the  first  case,  such 
intercourse  must  be  adultery;  in  the  second 
case  the  crime  Is  fomleatioii  only  on  the 
part  of  the  woman,  but  adultery  on  the  part 
of  the  man;  in  the  third  case  It  is  adultery 
In  the  woman,  and  fornication  (by  statute, 
]  In  some  states,  adultery)  in  the  man;  in  the 
last  case  it  is  fornication  only  in  both  par- 
ties. 

In  some  states  it  is  indictable  by  statute. 
6  Vt.  311;  2  Tayl.  (N.  C.)  166;  2  Orat.  (Va.) 

555. 

FORNO.    In  Si^anish  law.  An 


Partida.s,  pt.  :>..  tit.  :\2.  lib.  18. 

FORO.  in  Spanish  law.  Tin*  place  where 
tribunals  hear  and  determin<'  causes, — ex«*r- 
cendarum  litium  locus.  This  word,  accord- 
ing to  Varro.  is  derived  from  fercndo.  and 
is  so  ( allcfl  Iiecause  all  lawsuits  have  refn 
ence  to  things  that  are  vendible,  which  pre- 
supposes the  administration  of  Jnstioe  to 
take  place  in  the  markets. 

FOROS.    In  Spanish  law.  Emphyteutic 

rents     S(  hmldt.  Civ.  I^w.  309. 

F0RPRI8E.    An  exception;  reservation; 
I  excepted;  reserved.  AndentUr.  a  term  of 
frequent  use  in  leases  and  conveyaaees. 

jCowell;  Blount. 

In  another  sense,  the  word  Is  taksn  fbr 

'any  exaction.  Cunningham. 

FOR8PEAKER.  An  attorney  or  advo- 
cate; one  who  speaks  Cer  anotiier.  Plswt 

I    POltSTAL.  An  Intereeptinff  or  aCopplnff 

In  the  highway.    See  "Forestall." 

FORSTELLARIUS  EST  PAUPERUM  DE- 
pressor,  et  totius  communltatis  et  patriae 
publicua  inimicus.  .\  forestaller  is  an  op- 
pressor of  the  poor,  and  a  public  enemy  to 
the  whole  eommnnlty  and  the  oovntry.  S 
Inst  196. 

FORSWEAR.  incrlmhuUlaw.  To  awoar 

to  a  falsehood. 

This  word  has  not  the  same  meaning  as 
"perjury."  It  does  not.  «r  vi  termini,  sig- 
nify a  false  swearing  before  an  officer  or 

court  having  authority  to  administer  an 
oath,  on  an  issue.  A  man  may  be  forsworn 
by  making  a  false  oath  before  an  incompe- 
tent tribunal,  as  well  as  before  a  lawful 
court.  Hence,  to  say  that  a  man  Is  forsworn 
will  or  will  not  he  slander,  as  the  circttOh 
Stances  show  that  the  oath  was  or  waa  not 
taken  before  a  lawful  anthorl^.  Reard. 
Libel  &  S.  55  in.  34;  Cro.  Car.  37R;  T.utw. 
292;  1  Rolle.  Abr.  39.  pi.  7;  Bac.  Abr.  "Slan- 
der" (B  3);  Cro.  Eliz.  609;  1  Johns.  (N.  Y.) 
505;  2  Johns.  (N.  Y.)  10;  13  Johns.  (N.  Y.) 
48.  80;  12  Mass.  496;  1  Hayw.  (N.  C.)  116. 
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FORTHCOMINO.  b  Beoteb  law.  The  ac- 
tion by  which  an  arrestment  (attachment) 
of  goods  is  made  available  to  the  creditor  or 
bolder. 

The  arrestee  and  common  debtor  are  called 
up  before  the  Judge,  to  bear  eentence  given 

onlfTiiiK  the  debt  to  be  paid  or  the  arrested 
goods  to  be  given  up  to  the  creditor  arrest- 
iac  Bell.  Diet 

FORTHCOMING  BOND.  A  bond  flTe&for 

the  .security  of  the  sheriff,  conditioned  to 
produce  the  property  levied  on  when  re- 
quired. S  Wash.  (Ta.)  189;  11  Orat  (Va.) 
S22. 

FORTHWITH.  As  soon  as,  by  reasona- 
ble exertion,  couflued  to  the  object,  it  may 
be  accomplished.  This  is  the  import  of  the 
term.  It  varlee,  of  course,  with  every  par- 
tlealar  ease.  4  Tjrwb.  887;  Style,  Pr.  Reg. 
452.  453. 

In  a  rule  uf  court  it  has  been  construed 
to  m»-an  twenty-four  hours.  2  Edw.  Ch.  (N. 
Y.)  328.  But  no  such  construction  has  been 
given  to  the  term  when  used  in  a  statute. 
"Without  delay"  is  a  r.  asonable  meaning  in 
a  statute.  39  How.  Prac.  (N.  T.)  392,  af- 
tmiiiir  11  Abb.  Prac.  (N.  T.)  478;  80  How. 
Prac  (N.  T.)  888. 

FORTIA  (Lat.)  A  word  of  art.  sfgnifyins 
the  furnishing  a  weapon  of  force  to  do  the 
lact,  and  by  force  whereof  the  fact  was  oom- 
mitted,  and  he  that  furnished  it  was  not 
present  when  the  act  was  done.    2  Inst.  182. 

The  f^eneral  meaning  of  the  word  is  an 
unlawful  force.    Spelman;  Du  Cange. 

FORTIA  FRISCA.    Fresh  force  («.  v.) 

FORTILITY.  A  forUfled  place;  a  casUe; 

a  bulwark.  Cowell. 

FORTIOR  (Lat.)  Stronger.  A  term  ap- 
plied, in  the  law  of  evidence,  to  that  species 
9t  preaonpCton,  arisiiic  from  facta  ebown  In 
evidence,  wbiefa  la  atrons  enontfh  to  riilft  the 
burden  of  pi-oof  to  the  oppofllta  partjr.  Bur- 
rill,  Circ.  Ev.  64.  66. 

FORTIOR  EST  CUSTODIA  LEGI8  QUAM 
iiominla.  The  cmtody  of  the  law  is  atrollli^ 
•r  ttaa  tbat  of  man.  8  RoUe,  885. 

FORTIOR  ET  POTENTIOR  EST  DISPOSI- 
tio  legis  quam  hominis.  The  disposition  of 
the  law  Is  stronger  and  more  powerful  than 
that  of  man.  Co.  Litt.  234;  Broom.  Leg. 
Max.  (3d  London  Ed.)  622;  10  Q.  B.  944: 
18  Q.  B.  87:  10  C.  R.  5(11;  3  H.  L.  Cas. 
S07:  13  Mees.  ft  W.  28S,  306;  8  Johns.  (N. 
T.)  401. 

FORTIORI.  See  "A  Fortiori." 

FORTM.  Stnmff.  FariU  el  mho,  atrong 
and  sound;  staundi  and  atroac:  M  a  Teoeel. 

Towns.  P\.  227. 

FORT  LETT.    A  place  or  port  of  some 
i;aUttlefbrt  Old  Nat  Brrnr.  46. 


FORTUIT.  Aeddantal. 

FORTUITOUS  COLLISION.  An  accident- 
al eolliMoB. 


FORTUITOUS  EVENT.  In  dvll  law.  Tbat 

which  happens  by  a  cause  which  camMlt  be 
resisted.    Code  La.  art.  2522,  No.  7. 

That  which  neither  of  the  parties  has  oe* 
casloned  or  could  prevent.  Lois  des  Bat.  pt. 
2,  c-  2.  An  unforeseen  event  which  cannot 
be  prevented.    Diet,  do  Jur.  "Cas  Fortuit." 

There  is  a  difference  between  a  fortuitoua 
event,  or  Uterltable  accident  and  Irresistible 
force.  By  the  former,  commonly  rallod  the 
"act  of  God,"  is  meant  any  accident  produced 
by  physical  causes  which  are  Irresistiblo; 
such  as  a  loss  by  lightning  or  storms,  by 
the  perils  of  the  seas,  by  inundations  and 
earthquakes,  or  by  sudden  death  or  illness. 
By  the  latter  is  meant  such  an  interposition 
of  bumaa  agencgr  as  !•»  from  its  natnre  and 
power,  abaolatdj  uncontrollable.  Of  tbta 
nature  are  losses  occasioned  by  the  Inroads 
of  a  hostile  army,  or  by  public  enemlM. 
Story,  Bailm.  f  86;  Lois  des  Bat.  pt.  8,  c  8, 
§  1.  ^  ,  , 

Fortuitous  events  are  fortunate  or  unfor- 
tunate. The  accident  of  finding  a  treasure 
is  a  fortuitous  event  of  tbe  first  elaas.  Lots 
des  Bat.  pt.  2.  c.  2.  §  2. 

Involuntary  obligations  may  arise  in  con- 
sequence of  fortuitous  events.  For  example, 
when,  to  save  a  vessel  from  shipwreck,  it  ia 
necessary  to  throw  goods  overboard,  the  lose 
must  be  borne  in  common.  Thor*-  arisp^.  in 
this  case,  between  the  owners  of  the  vessel 
and  of  the  goods  remainlnir  on  board,  an  ob< 
ligation  to  bear  proportlonably  the  loss 
which  has  been  sustained.  Lois  des  Hat.  pt. 
2,  c.  2.  5  2. 

See,  in  general.  Dig.  50.  17.  23;  Id.  16.  3. 
1;  Id.  19.  8.  11;  Id.  44.  7.  1;  Id.  IS.  6.  10; 
Id.  18.  tf.  18;  Id.  88.  7.  60. 

FORTUNAM  FACIUNT  JUDICEM.  They 
make  fortune  the  Judge.  Co.  Lltt.  1G7.  Spo- 
ken of  the  procesa  of  making  partition 
among  coparceners  hy  drawing  lota  for  the 
several  purparts. 

FORUM. 

 At  Common  Law.    A  place;  a  place 

of  jurisdiction;  the  place  where  a  remedy  la 
sought;  Jurisdiction;  a  court  of  Justice. 
#V»rKs»  eometmtiae.  Tbe  conscience, 
forma  ooalMMosNsi.  A  court  8BI.Comm. 
211. 

/■  '/rt/m  coMfracftM.  The  courts  of  tbe  place 
of  making  a  contract.   2  Kent.  Comm.  IfiH. 

Fonim  domentiruni.  A  domestic  court  1 
W.  Bl.  82. 

Forum  domicUii.    The  court  of  the  place 
of  domicile.  8  Kent,  Ck>mm.  468. 
Fonm  eedeHaatieum,    An  ec^desiaatlcal 

court. 

Forum  rri  gestnr.  The  court  of  tbe  place 
of  transaction.  2  Kent.  Comm.  46.1. 

Forvm  rei  Htne.    The  court  of  the  piaco 
where  the  thing  is  situated. 
Forum  tmtitare.  A  secular  court. 
Forum  ligtantlae  r«(.  Tbe  cooit  or  Jurto* 
diction  of  the  oouBty  to  whlcb  defendant 

owes  alh'giance. 

Forum    rrfjhim.     The   Uug^S   COUrt  St. 
Westminster  IL  c  43. 

Fonm  rH,  or  RH  »lia9  (Law  Lat.)  The- 
fomm  or  court  of  the  thing  (m.  rW); 
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ihi-  (  «>urt  of  the  place  where  a  thing  claimed 
is;  the  tribun&l  where  the  property  is. 
Story,  Confl.  Laws,  9  325k.  The  place  where 
a  thing  in  controversy  is  situated,  oonsid- 
ert'd  as  a  piare  of  jurlsdlctioa  tad  remedy. 

2  Keut.  Coram.  4ti3. 

 In  Roman  Law.  The  paved  open  space 

in  cities,  particularly  in  Romo,  where  were 
held  the  solemn  husiiu'.st*  assemblies  of  the 
people,  the  markets,  the  exchange  (whence 
cedere  foro,  to  retire  from  'change,  equiva- 
lent to  **to  become  bankrupt"),  and  where 
the  magistrates  sat  to  transact  the  busi- 
uesB  of  their  office.  It  came  afterwards  to 
mean  any  j^ace  where  causes  were  tried, 
locua  exencndarum  Utium.  Isidor.  lib.  18. 
Orig.  A  court  of  Justice. 

The  obligation  and  the  right  of  a  person 
to  have  his  case  decided  by  a  particular 
court. 

It  is  often  synonymous  with  that  signifi- 
cation of  judicium  which  corresponds  to  our 
word  "court"  (g.  v.)  In  the  sense  of  juris- 
diction; e.  g.,  two  interdicere  (1.  1,  %  13, 
D.  1.  12;  C.  9.  S  4;  D.  48. 19) ;  ^orl  praetcHp- 
Ho  (I.  7,  pr.  D.  2,  8;  1.  1,  C.  8,  24);  forum 
ni  uiiuifiilor  sniuiiur  (1.  5,  pr.  C.  3,  13).  In 
this  sense,  the  forum  of  a  person  means 
both  the  obligation  and  the  right  of  that 
person  to  have  his  cause  decided  by  a  par- 
ticular court.  5  Gluck,  Pand.  237.  What 
court  should  have  cognizance  of  the  cause 
depmda.  In  general,  upon  the  person  of  the 
defendant,  or  upon  the  person  of  801ll#  One 
connected  with  the  defendant. 

By  modem  writers  upon  the  Roman  law, 
jurisdiction  dependent  on  the  person  of  the 
defendant  is  distlng\iished  as  (1)  that  of 
common  right,  forum  tu)nmutH'.  and  (2)  fliat 
of  special  privilege,  forum  privilegiatuvi. 

(1)  Forum  oommune.  Th9  Jnrladletion  of 
rommon  right  was  either  general,  fomm 
gctieralc,  or  special,  forum  ttiHvinlr. 

(a)  Forum  ijnurnir.  General  jurisdiction 
was  of  two  kinds,  the  fonm  ariginit,  which 
was  that  of  the  birthplace  of  the  party,  and 
the  forum  tlomicilii.  that  of  his  domutle. 
The  fnruiii  ori<iiuix  was  either  ruiniiiuitr  or 
proprium.  The  former  was  that  legal  status 
which  all  free-born  subjects  of  the  empire, 
wherever  residing,  had  at  Rome  when  they 
were  found  there,  and  had  not  the  }U8  re- 
rocandi  domuui  (t.  r..  the  right  ot  one  ab- 
sent from  hla  domicile  of  transferring  to  the 
foruyn  domicilii  a  suit  instituted  against 
him  in  the  place  ot  his  temporary  soiourn*. 
I,   2,  5?  2.  }.  5.  D.  5.  1;  1.  28.  §  4.  D.  4,  6; 

3  Gluck.  Pand.  188.  The  forum  originis  pro- 
prium,  or  forum  origfnis  speciale,  was  the 
rourt  of  that  place  of  which  a(  the  time  of 
the  party's  birth  his  father  was  a  citizen, 
though  that  &ight  possibly  be  neither  his 
own  birthplace,  nor  the  actual  domicile  of 
his  father. 

Fonim  domicilii.  Tlif  place  of  the  domi- 
cile exercised  the  greatest  influence  over  the 
rff^ta  of  the  party.  As  to  what  constltntes 
(loniif  ilp.  sec  "Domicile."  In  general,  one 
wa.<  .subject  tor  tlie  laws  and  courts  of  his 
domiciir-  nione.  unloBB  specially  privileged. 
L.  29.  D.  50,  1. 

(b)  Forum  speciote.  Ffertionlar  jarledio* 


tion.  These  were  very  numerous.  The  more 
important  are:  Forum  oontltMnflae  ohum- 

rum.  Sometimes  two  or  more  actions  or  dis- 
puted questions  are  so  connected  that  they 
(annot  advantageously  be  tried  separately, 
although  in  strictness  they  belong  to  differ- 
ent Jurisdictions.  In  such  eases  the  modem 
civil  law  permits  them  to  be  determined  in 
a  ."in^le  <ourt.  although  such  court  would  l>e 
incompetent  In  regard  to  a  portion  of  them 
taken  singly.  Forum  controctas,  the  court 
having  cognisance  of  the  action  on  a  con 
tract. 

l-'orutn  delicti,  forum  deprehemioni*.  The 
jurisdiction  of  the  person  of  a  criming*  and 
may  be  the  court  of  the  place  where  the  of- 
fense was  committed,  or  that  of  the  place 
where  the  criminal  was  arrested. 

Forum  arre$ti,  ▲  jurisdiction  unknown  to 
the  Roman  law,  but  of  frequent  occurrence 
in  the  modern  civil  law.  It  is  that  over 
persons  or  things  detained  by  a  judicial  or- 
der, and  corresponds  in  some  degree  to  the 
"attachment"  of  our  practice. 

Forum  gestae  (idministrationis.  The  Juris- 
diction over  the  accounts  and  administrap 
tion  of  guardians,  agents,  and  all  persons 
appointed  to  manage  the  affairs  of  third  par- 
ties. The  court  which  appointed  such  ad- 
ministrator, or  wherein  the  cause  was  pend- 
ing in  which  such  appointment  was  made, 
or  within  whose  territorial  limits  the  busi- 
ness of  the  administration  was  transacted, 
had  exclusive  Jurisdiction  over  all  suits  aris- 
ing out  of  his  acts,  or  brought  for  the  pur- 
pose of  compelling  him  to  aooount,  or 
brought  by  him  to  recover  compensation  for 
his  outlays.  I..  1,  C.  3.  21;  6  Gluck,  Pand. 
§  521. 

(2)  Forum  privilegiatum.  Privileged  ju- 
risdictions. In  general,  the  privileged  juris- 
diction of  a  person  held  the  same  rank  as 
the  forum  d'nnt'  ilii.  and,  like  that,  did  not 
supplant  the  particular  Jurisdictions  above 
named  save  in  certain  exceptional  cases.  The 
privilege  was  general  In  Its  nature,  and  ap- 
plied to  all  cases  not  specially  excepted,  but 
it  only  aroBP  when  the  person  possessing  it 
was  sued  by  another;  for  he  could  not  as- 
sert it  when  he  was  the  plaintiff,  the  rule 
being,  actor  srquitUr  forum  rei.  the  plaintiff 
m\i8t  resort  to  the  jiii  isdic  tion  of  the  de- 
fendant. It  was  in  general  limited  to  per- 
sonal actions:  all  real  actions  brought 
against  the  defendant  In  the  character  of 
possessor  of  the  thing  In  dispute  followed 
the  forum  speciale.  The  privilege  embraced 
the  .wife  of  the  privileged  person  and  his 
children  so  long  as  they  were  under  Ms 
potrsta.t.  And,  lastly,  when  a  forum  priri 
Ictiinthm  purely  personal  conflicted  with  the 
forum  .sjircinic.  the  former  must  yield.  6 
Gluck,  Pand.  339-341. 

Privileged  persons  were: 

(a)  !'>  rs'iiKii  i>\  isrrnfiilrs.  who  were  per- 
sons under  the  special  protection  of  the  law 
on  account  of  some  incapacity  of  age,  sex. 
mind,  or  condition.  These  were  entitled, 
whether  as  plaintiffs  or  defendants,  to  carry 
their  causes  directly  before  the  emperor, 
and,  passing  over  the  inferior  courts,  to  de- 
mand a  hearing  before  bis  supreme  tribunal. 
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wlwBever  thtj  had  valid  srounds  for  doubt- 

!ng  the  impartiality  or  fearinp;  the  procras- 
tiuatiui)  of  the  inferior  courts,  or  for  dread- 
ing the  influence  of  a  powwrful  aAntrmry. 
6  Gluck,  Pand.  §  522. 

(b)  Olertci.  the  clergy.  The  privilege  of 
clerical  persons  to  bo  irti  pleaded  only  in  the 
ei^iscopal  courts  commenced  under  the  Chris- 
tifui  emperors. 

(c)  Aca(tcmi<i.  In  the  modem  civil  law. 
the  oflicers  and  students  of  the  universities 
are  privileged  to  be  sued  before  the  nnlTer 
aity  courta.  Tbis  species  of  privilege  was 
mdmoim  to  tiie  Roman  law.  See  6  Oluck. 
Pand.  §  524. 

(d)  Milites.  Sqldiers  bad  special  military 
«oQitB  aa  wall  lik  etvll  aa  eriminal  caaea. 

There  are  many  classes  of  persons  who  are 
privileged  in  ivspoct  to  jurisdiction  under 
the  modern  civil  law  who  were  not  so  privi- 
laced  by  the  Roman  law.  Such  are  officers 
of  tt9  court  of  the  mverelsn,  including  min- 
isters of  ptatp  and  councillors,  araba-ssadors, 
noblemen,  etc.  These  do  not  require  ex- 
tanded  notlee. 

JvrisdictiOTi  f.r  persona  aJterius.  \  person 
might  be  entitled  to  be  sued  in  a  particular 
oonrt  on  grounds  depending  upon  the  person 
of  another.  Such  were  (1)  the  wife*  who,  if 
tbm  naniage  bad  been  legally  eontracted, 
acquired  the  forum  of  her  husband  (1.  65,  D. 
a,  1;  1.  ult.  D.  50.  1;  1.  19,  D.  2.  1).  and  re- 
tained it  until  her  second  marriage  (1.  22,  § 
1.  D.  50,  1),  or  (bange  of  domicile.  Section 
!»3.  Voet.  Com.  ad  Pand.  D.  5,  1.  (2)  Serv- 
ants, who  possessed  the  jurisdiction  of  their 
master  as  regarded  the  /ontm  domicilUt  and 
alao  the  forum  privileffUiium,  bo  far  at  least 
as  the  privilege  was  that  of  the  class  to 
which  such  master  belonged,  and  was  not 
purely  personal.  Qla^  Pand.  t  510b.  (3) 
The  haerea.  who  In  many  cases  retained  the 
JuH.sdlctlon  of  his  testator.  When  sued  In 
the  (  harai  ttT  of  hfir  in  respect  to  causes  of 
action  upon  which  suit  had  been  oommenced 
bafora  Oia  tastator's  death,  be  rnnat  aabmit 
to  the  forum  which  had  acquired  eosnlmnoa 
of  the  suit.    LI.  30.  34,  D.  5.  1. 

FORWARDING  MERCHANT.  A  person 
wbo  receives  and  forwards  goods,  taking , 
OPOII  himself  the  expen.ses  of  tran.«portation.  ■ 
for  wblch  he  receives  a  compensation  from 
the  aursara,  bat  who  baa  no  concern  in  the 
vessels  or  wagons  by  which  they  are  trans- 
ported, and  no  interest  in  the  freight. 

Such  a  one  is  not  deemed  a  emnmon  car- 
rier, but  a  mere  warehouseman  or  agent.  12 
Johns.  (N.  Y.)  232;  7  Cow.  (N.  Y.)  497.  He 
is  required  to  use  only  ordinary  (Hligcnce 
in  aending  the  property  by  responsible  per- 
2  Cow.  (N.  T.)  59S.  See  Story.  Ballm. 


FOSSA  (I.at.)  In  English  law.  .\  ditch 
full  of  water,  where  formerly  women  who 
had  committed  a  felony  were  drowned;  the 
gmva.  Cowell. 

F088AGIUM.   The  duty  levied  on  the  in- 
haMtants  for  repairing  tht  motA  or  ditch 
a  fortlfled  town. 


rOSSATORIUM  OPERATIO  (Lat.)  Tha 


service  of  laboring  done  by  flie  Inhabltanta 

and  adjoining  tenants,  for  repair  and  main- 
tenance of  the  ditches  round  a  city  or  town. 
A  oontrtbntlon  In  Ilea  of  snch  work,  called 
fossagimn,  ma  aometlmat  paid.  Kannatt; 

Cowell. 

F0S8ATU  M  (Law  Lat  from  fossa,  q.  v.)  in 
old  English  law.   A  dyke;  a  bank  of  earth 

thrown  up  out  of  a  ditch.  Glanv.  lib.  13,  c. 
34;  Bracton.  fol.  n.j;  Fleta.  lib.  1.  c.  24.  § 
8;  St.  Westminster  II.  c.  46. 

A  ditch  or  trench.  The  same  with  fotta. 
Spelman;  Res.  Orlg.  9Sb,  lllSbb  IM. 

A  mont  or  fosse  around  an  encampment  or 
fortified  place.  Spelman. 

A  canal  or  eat  from  a  rlTar.  Gowall;  Oart 
20  Hen.  III. 

A  place  fenced  with  a  ditch.  Cowell. 

F0S8E  WAY,  or  F088E.  One  of  the 
foar  anelant  Boman  waya  thraotfl  Bnglaiid. 
Spelman,  voe.  *'lkanlld  Btreat" 

P088EI.LUM.  AamaUdlttih.  OowaU. 

P08TERLAND.  Land  given,  assigned,  or 

allotted  to  the  finding  of  food  or  victuals  for 
any  person  or  persons;  as  in  monasteries 
far  tha  monks,  etc  Gowell;  Blount. 

FOSTERLEAN.  The  remuneration  lixed 
for  the  rearing  of  a  foster  Child;  alao  the 

jointure  of  a  wife.  .Jacob. 

FOUNDATION.  The  establishment  of  a 
charity ;  that  upon  which  a  charity  is  found- 
ed, and  by  which  it  is  supported. 

This  word,  in  the  English  law,  is  taken  in 
two  senses, — ^fttiidotlo  indpiena,  and  fundatio 
pfrflx^iciis.  As  to  its  political  capafity,  an 
act  of  incorporation  is  metapboricaHy  <  ailed 
its  foundation;  but  as  to  its  dotation,  the 
first  gift  of  revenues  is  called  the  founda- 
tion. 10  Coke,  SSa. 

FOUNDER.  One  who  endows  an  institu- 
tion; one  who  makes  a  gift  of  revenues  to  a 
corporation.  10  Coke,  88;  1  Sbarawood,  BL 
Comm.  481.  • 

In  England,  the  king  is  said  to  be  the 
founder  of  all  civil  corporations;  and  where 
there  Is  an  act  of  incorporation,  ha  Is  called 
the  "general  founder,"  and  ho  who  endows 
Is  called  the  "perflcient  founder."  1  Shars- 
wood,  BL  Comm.  481. 

F0UNDER08U8.  Oatof  rapalr.  Cro.Gar. 
368. 

FOUNDLING.  A  new-born  child  abandon- 
ed by  its  parents,  wbo  are  unknown.  The 
settlement  ot  such  a  child  la  In  tha  place 
where  found. 

FOUR  CORNERS.  A  metaphorical  ex- 
pression indicating  the  whole  face  or  con- 
tents of  an  instrument,  taken  as  an  entirety. 

FOUR  SEAS.  The  seas  surronndiiitr  Eng- 
land. Tlioso  were  divided  into  tli.-  wrstern, 
including  the  Scotch  and  Irish;  the  north- 
em.  or  North  Sea;  fha  eaatmn,  being  tha 
Qannaa  Ocaan;  tha  Miatham,  being  tha  Brttp 
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iah  Channel.    Selden,  Mare  Clausum,  lib.  2, 
C  1. 

"Within  the  four  seas"  meaiM  within  the 
jurisdiction  of  England.  4  Coke,  126;  2 
Inst  25S.  See  "Beyond  8e«." 

POURCHER  (Pr.  to  fork).    In  English 

law.    A  method  of  <lolaying  an  action  for- 
inorly  practised  by  deffudants. 

When  an  action  was  brought  against  two, 
who,  being  jointly  concernedj  were  not  bound 
to  answer  till  botii  aiipeared.  and  thejr  agreed 
not  to  appear  both  in  one  day,  the  appear- 
ance of  one  excused  the  other's  default,  who 
bad  a  day  given  him  to  appear  with  tlie 
other.  The  debiulter,  on  the  day  appointed, 
appeared;  but  the  first  then  made  defatilt. 
In  this  manner  they  forlied  each  other,  and 
practised  this  for  delay.  See  2  Inst  250; 
Booth.  Real  Aetloii%  14. 

POURCHlNa  Tbe  act  or  delaarliig  legal 
proeeedinga.  Termes  de  la  Legr. 

FOWLS  OF  WARREN.  Such  fowls  aS are 
preserved  under  the  game  laws  in  war- 
rens. According  to  Manwood,  these  are  part- 
ridges and  pheasants.  According  to  Lord 
Coke,  they  are  either  campestres.  as  part- 
ridges, rails,  and  quails,  aylvestrcs,  as  wood- 
cocks and  pheasants,  or  aquatiles,  as  mal- 
lards and  herons.  Co.  Lltt.  2S8. 

FOX'S  ACT.  St.  (Jeo.  III.  c.  GO.  which 
secured  to  juries,  upon  the  trial  of  indict- 
ments or  informations  for  libel,  the  right 
of  prononncing  a  general  rerdtct  of  guilty 
or  not  Ruilty  upon  the  whole  matter  in  issue, 
and  no  longer  lyound  them  to  find  a  verdict 
of  guilty  on  proof  of  the  publication  of  the 
paper  cliarged  to  he  a  UImI,  and  of  the  sense 
aserlhed  to  It  In  the  Indictment 

FOY  (Law  Fr.)  Faith;  fidelity.  Brltt 
29:  Oath.  Brltt  70. 

FRACTIO  (Lat  from  frauffen,  to  lyreak)., 

A    brealclng;    a   breach.    Fractin    frdei.  a 
breach  of  promise  or  of  trust.    1  Hep.  Cb. , 
Append.  8. 

FRACTION  OF  A  DAY.  A  portion  of  a 
day;  the  dividing  a  day.  Oeneraily,  the  law 
does  not  allow  the  fraction  of  a  day.  2 
Sharswood.  Bl.  Comm.  141. 

The  day  may  be  divided,  however,  to  .show 
which  of  two  act.s  was  actually  done  first.  .*? 
Burrows.  1434;  4  Kent  Comm.  96,  note;  11 
H.  L.  Cas.  411. 

FRACTIONEM  DIEI  NON  RECIPET  LEX. 
Tii<-  law  does  not  regard  a  fraction  Of  a  day. 

Lofrt   r.TL"     Unt  see  "Day." 

FRACTITIUM.     Aral)h>  land.     Mon  Angl. 

FRACTURA  NAViUM.  Wreck  of  shipping, 

at  sea. 

FRAIS  DE  JUSTICE.  Costs  iucurrid  in 
cidentaliy  to  tlie  action.  See  1  TropL  Dr. 
Civ.  122,  135.  note;  4  Low.  (U.  S.)  77. 

! 

FRANC.  A  French  coin,  of  the  value  of 
about  eighteen  cents. 


FRANC  ALEU.  In  French  law  An  ab- 
solutely free  Inheritance;  allodial  lands. 
Generally,  however,  the  word  denotes  an 
inheritance  free  from  seignorial  righta, 
though  held  subject  to  the  sovereli^n.  Du- 
nioulin.  "Cout  de  i'ar."  {  1;  Uuyot.  Rep. 
Univ.;  3  Kent  Comm.  498,  note;  8  Low.  <U. 
S.)  96. 

PRANCHILANUS.  A  freeman.  Blount 

FRANCHISE.  A  special  privilege  con- 
ferred by  government  on  individuals,  and 
which  doss  not  belong  to  ttM  citizens  of  the 
country  generally  by  common  right  Angeli 
ft  A.  Corp.  §  4. 

.V  particular  privilege  conferred  by  grant 
from  government,  and  vested  in  individuals. 
3  Kent,  Comm.  458. 

A  branch  of  the  king's  prerogative  sub- 
sisting in  the  hands  of  a  subject  Finch, 
Law.  lib.  t,  c  14:  8  Sharswood,  Bl.  Comm. 
37. 

In  a  popular  sense,  the  word  seems  to  be 

synonymous  with  "right"  or  "privilege;"  as. 
the  elective  franchise.  And  it  is  commonly 
applied  to  those  powers  exercised  by  Tlrtae 
of  a  grant  of  privilege. 

"Te  be  a  corporation  Is  a  franchise.  The 
various  powers  conferred  on  corporations 
are  franchises.  The  execution  of  a  policy  of 
insurance  by  an  insurance  company,  and  the 
Issuance  of  a  bank  note  by  an  incorporated 
l)ank,  are  franchises."  15  Johns.  (N.  Y.) 
m. 

"The  term  [  franchise]  must  be  always  con- 
stdsred  in  connection  with  tlie  corporation 
or  property  to  which  it  is  supposed  to  Bp- 

pertain."    93  U.  8.  228. 

FRANCIGENA.  A  designation  formerly 
'  given  to  aliens  In  Bngland. 


FRANCU8.   Free;  a  freeman;  a  Frank. 

Spelman. 

Francus  Bancus.    Free  bench  (fj.  v.) 
Francua  Homo.    A  free  man. 
■  Francus  Plsgius.   In  old  English  law. 
A  frank  pledge,  or  free  pledge.  Spelman. 

 Francus  Tenens.    In  old  English  law. 

A  frank  or  free  tenant;  a  freeholder. 

FRANK.    In  oM  Knglish  law.  Free 

FRANK  BANK.  In  old  English  law.  Free 
bench.  Litt  S  16«:  Co.  Lltt  110b.  See 
under  "Francus." 

FRANK  CHASE.  Fn  r  c  base.  The  Ilb©T^ 
ly  or  frau'  hisn  of  having  a  chase. 

FRANK  FEE.  Lands  not  held  in  ancient 
demesne.  Called  "lands  pleadable  at  oom> 
inon  law."  Reg.  Grig.  12.  14;  Fitsh.  Nat 
Urev.  ir.i;  Termesi  de  la  Ley. 

That  which  a  man  holds  to  him.><elf  and 
his  heirs,  and  not  by  such  service  as  is  re- 
quired In  ancient  demesne,  according  to  the 
custom  of  the  manor.  The  opposite  of  copj'- 
hold.  ("owell.  .V  fine  had  in  the  king's 
court  tniglit  I'onvert  demesne  lands  IntO 
frank  fee.    2  HI.  Comm.  368. 

FRANK  FERME.  Lands  or  tenements 
where  the  nature  of  the  fee  Is  changed  by 
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feoffknent  from  knigbt's  service  to  yearly 
service,  and  whence  no  homage  but  snch  as 

Is  contained  In  the  feoffment  may  be  de- 
manded. Brltt  c.  66.  n.  3;  Cowell;  2  Bl. 
Comm.  80. 

FRANK  FOLD.  In  old  English  law.  Free 

fold:  a  privilege  for  the  lord  to  have  al!  thn 
s?heep  of  his  tenants  and  the  inhabitants 
within  his  seigniory,  in  his  fold,  in  his  de- 
mesnes, to  manure  his  land.  Keilw.  198; 
T.  B.  H.  1  Bdw.  III.  4. 

FRANK  LAW  (Law  Fr.  fraunche  ley;  Law 

Lat.  lihrrn  Ur.  !'  ,■  tirrur).  In  old  Kii^Ilsh 
law.  The  liberty  of  being  sworn  in  courts, 
as  a  Juror  or  witness;  one  of  the  ancient 
privileges  of  a  freeman,  or  free  and  lawful 
man  iliber  et  lepalis  homo).  Otherwise 
(  all*  '!  file  law  of  thv  land  ih.r  tmoi  ).  or 
bimply  law  (lex).  The  nature  of  this  privi- 
lege may  he  understood  from  Bracton's  de- 
scription of  the  consequences  of  losing  it, 
among  which  the  principal  one  was  that  the 
parties  Incurred  perpetual  infamy,  so  that 
they  were  never  afterwards  to  be  admitted 
to  oath,  because  fhey  were  not  deemed  to  be 
oath  worthy  (that  is.  not  worthy  of  making 
oath),  nor  allowed  to  give  testimony.  Per- 
petuam  infamiam  incurrant,  et  legem  terrae 
amiitant,  et  Ua  quod  nunguam  poaiea  ad 
ttacramentum  admiitantur,  quia  de  coetero 
non  eruvt  ofhesworth.  nec  ad  testivionium 
recipientur.  Hraoton,  fol,  292b.  This  was 
one  of  the  punishments  of  jurors  who  had 
been  convicted  of  i>erjury.  Id. 

This  term  has  been  very  generally  defined 
"the  privilege  of  the  law's  protection,"  and  I 
"the  benefit  of  the  free  and  common  law  of ' 
the  land."  Holthouse;  Wharton.  But  thit 
It  had  a  more  particular  and  determinate 
meaning  Is  clear  both  from  the  teBtimony 
of  the  ancient  writers,  and  from  the  pe- 
culiar signlflcation  of  the  word  "law,"  which, 
from  a  very  early  period,  denoted  an  oath, 
or  the  taking  or  making  of  an  oath;  as  in 
the  common  expressions  "wager  of  law." 
and  "making  law."  A  lawful  man  (legalis 
hamo)  was  one  who  was  competent  to  be 
sworn  as  a  juror  or  witness;  and  the  word 
"lawful"  Is  used  In  this  sense  in  Jury  pro- 
cess to  this  day.    3  HI.  Comm.  340.  .141.  352. 

FRANK  MARRIAGE.  A  species  of  estate 
tail  where  the  donee  had  married  one  oi  kin 
(as  daughter  or  cousin)  to  the  donor,  and 
held  the  estate  subject  to  the  Implied  con- 
dition that  the  estate  was  to  descend  to  the 
issue  of  such  marriage.  On  birth  of  issue,  i 
as  in  other  cases  of  estate  tall  before  the 
statute  De  Donis,  the  birth  of  issue  was  re- ' 
garded  as  a  condition  performed,  and  the 
estate  thereupon  became  alienable  by  the 
donee.  1  Cruise,  Dig.  71;  1  Washb.  Real 
Prop.  67, 

The  estate  Is  said  to  be  in  frank  mai  riage 
because  given  In  consideration  of  marriage,  ' 
and  free  from  services  for  three  generations 
of  descendants.  Blount;  Cowell.   See,  also. 
S  Shannrood,  BL  Comm.  116;  1  Steph.  Comm. ; 
238.  ,  I 

FRANK  PLEDGE.  A  pledge  or  Burety  for  I 
freemen.   Termea  de  la  Ley.  I 


The  bond  or  pledge  which  the  inhabitants 
of  a  tithing  entered  into  for  each  one  of 

their  ntinibcr  that  he  should  be  forthcoming 
to  answer  every  violation  of  law.  ICach  boy, 
on  reaching  the  age  of  fourteen,  was  obliged 
to  find  some  such  pledge,  or  be  committed  to 
prison.    Blount;  Cowell. 

FRANK  TENANT.  A  freeholder.  Utt.  § 
91. 

FRANK  TENEMENT.  In  English  law.  A 
free  tenement,  freeholding,  or  freehold.  2 
BI.  Comm.  61,  62.  104;  1  Steph.  Comm.  217; 
Bracton,  fol.  207.   Used  to  denote  both  the 

tenure  and  the  estate. 

FRANKALMOIGNE.  A  species  of  ancient 
tenure,  still  extant  In  England,  whereby  a 

religious  corporation,  aggregate  or  sole,  holds 
its  lands  of  the  donor,  in  consideration  of 
the  religious  services  it  performs. 

In  the  United  States,  religious  corpora- 
tions hold  land  by  the  same  tenure  with 
which  all  other  corporations  and  Individuals 
hold;  and  the  only  approach  to  a  tenancy  in 
frankalmoigne  may  be  found  in  the  exemp- 
tion from  taxation  which  is  enjoyed  by 
dhundMB  In  common  with  etaarltable  and 
sdentifle  Instttutlona 

FRANKING  PRIVILEGE.  The  privilege  of 
sending  certain  matter  throu^  the  public 
mails  Vlthout  payment  therefor. 

It  is  enjoyed  by  various  officers  of  the  fed- 
eral government,  theoretically  for  the  public 
good.  See  Brli^tly,  Dig.  U.  8.  Laws. 

FRANKLEYN,  FRANCLINQ,  or  PRANK- 

tin.  A  rrrM-nian;  a  freeholder;  a  gentlemam. 

Blount;  Cowell. 

FRASSETUM  (I-aw  Lat.)  In  old  English 
law.  A  wood,  or  ground  that  Is  woody.  Co. 
Litt.  4b:  Shep.  Touch.  95.  Biount  considers 
it  a  corruption  of  fraxinettim,  a  wood  where 
adiea  grow. 

FRATER  (I.aL)  Brother. 

 Frater  Conaanguineus.  Abrotherbom 

from  the  same  father,  though  the  mother 

may  be  different. 

 Frater  Nutricius.    A  Ijastard  brother. 

Frater  Uternlus.    A  brother  who  has 
the  same  mother,  but  not  the  same  tether. 

Blount;  Vicat;  2  Bl.  Comm.  SIS.  See 
"Brother." 

FRATER  FRATRI  UTERINO  NON  SUC- 
cedet  in  haereditate  paterna.  A  brother  shall 
not  Rueeeed  an  uterine  brother  In  the  pap 

trinal  inheritance.  Fort,  de  Laud.  Leg. 
.\nK.  by  .Amos.  p.  l.">;  2  Sharswood.  Bl.  Comm. 
This  maxim  is  now  superseded  in  England 
by  3  *  4  Wm.  IV.  c.  106.  §  9.  Broom.  Leg. 
Max.  (3d  Londtm  Bd.)  471;  2  Sharswood, 
Bl.  Comm.  882. 

FRATERNAL  INSURANCE.  A  form  of 
mutual  lite,  and  perhaps,  also,  health  and 
accident,  insurance.  Its  distinguishing  char* 
acteristics  seem  to  he  (a)  that  it  is  written 
on  members  of  a  fraternal  or  beneficiat  so- 
ciety only,  and  (M  that  the  organization 
itself  is  the  insurer.    The  premiums  are 
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usually  paid  by  way  of  assessment  or  month- 
ly dues,  rather  than  by  annual  premium, 
and  may  or  naj  not  Involre  tlio  creation  of 
a  reaenro  fond. 

PRATERNIA.  A fttternlty orbffOtliMliood. 

F  R  AT  RIAQE.  A  younger  brother's  inher- 

itauce. 

FRATRICIDE.  The  kUllng  Of  a  brother  or 
Iter. 

One  wlio  has  killed  hla  Inother  or  sMer. 

FRAUD.  The  unlawful  ohtainlng  of  an- 
other's property  by  design,  but  without 
criminal  Intent,  and  with  the  assent  of  the 
owner  obtained  by  artifice  or  misrepresenta- 
tion. 

Any  cunning  deception  or  artifice  used  to 
circumvent,  cheat,  or  deoeiye  another.  Story, 
Bq.  Jnr.  S  186. 

Fraud  is  sometimes  used  as  a  term  synony- 
mous with  "covin,"  "collusion,"  and  "deceit," 
but  improperly  bo.  Oovln  Is  a  seeret  con- 
trivance between  two  or  more  persona  to  de- 
fraud and  prejudice  another  of  hia  rights. 
Collusion  is  an  agreement  between  two  or 
more  persons  to  defraud  anotlier  under  the 
forms  of  law,  or  to  accomplish  an  Illegal 
purpose.  Deceit  Is  a  fraudulent  contrivance 
by  words  or  acts  to  deceive  a  third  person, 
•Wbo,  Mlying  thereupon,  without  careless- 
ness or  neglect  of  his  own.  sustains  damage 
thereby.   Co.  Litt,  357b;  Bae.  Abr. 

Actual  or  positive  fraud  includes  cases  of 
the  intentional  and  successful  employment 
of  any  eaunlng,  deoeplloD,  or  artlflee,  used 
to  circumvent,  cheat,  or  deoelTS  another.  1 
story,  Eq.  Jur.  §  186. 

Legal  or  constructive  fraud  includes  such 
contracts  or  acts  as,  though  not  originating 
In  any  actual  evil  design  or  contrivance  to 
perpetrate  a  fraud,  yet  by  their  tendency  to 
deceive  or  mislead  others,  or  to  yiolate  pri- 
vate or  irabllc  confidence,  are  prohibited  by 
law.  Thus,  for  Instance,  contracts  against 
some  general  public  policy  or  fixed  artificial 
policy  of  the  law;  cases  arising  from  some 
pecnllar  confidential  or  fiduciary  relation  be- 
tween the  parties.  Where  advantage  is  talcen 
of  that  relation  by  the  person  in  whom  thf- ! 
trust  or  confidence  is  reposed,  or  by  third 
persons;  agreements  and  other  acts  of  par- 
ties which  operate  virtually  to  delay,  de- 
fraud, and  deceive  creditors;  purchases  of 
pr('Pi  r)y.  with  full  notice  of  the  legal  or 
equitable  title  of  other  persons  to  the  same 
property  (the  purchaser  becoming,  by  con- 
struction, pnrticrps  criminis  with  the  fraud- 
ulent grantor);  and  voluntary  conveyances 
of  real  estatSb  as  affecting  the  title  of  subse- 
QiUQt  purchasers.   1  Story,  Eq.  Jur.  c.  7. 

in  the  Civil  Law.  According  to  the 
civilians,  positive  fraud  coiisi.sts  in  doing 
one's  self,  or  causing  another  to  do,  such 
things  as  Induce  the  opposite  party  Into 
error,  or  retain  him  there.  The  Intention 
to  deceive,  which  is  the  characteristic  of 
fraud,  is  here  present;  the  definition  of  "con- 
structive fraud"  being  the  same  as  at  com* 
mon  law.  Fraud  was  also  divided  into  that 
irillch  has  Induced  the  contract,  dolus  dans 
ctmtum  controGtui,  and  incidental  or  acci- 


dental fraud.  The  former  Is  that  which  hat 
been  the  cause  or  determining  motive  of  the 
contract,  that  without  whidi  the  party  d»- 

frauded  would  not  have  contracted.  When  tlM 
artifices  practised  by  one  of  the  pairties  have 
been  such  that  it  is  evident  that  without 
them  the  other  would  not  have  contracted. 
Incidental  or  accidental  fraud  la  that  by 
which  a  person,  otherwise  determined  to 
contract,  is  deceived  on  some  accessories  or 
inddents  of  the  eontraet. — for  example,  as 

to  the  quality  of  the  object  of  the  contract, 
or  its  price, — so  that  he  has  made  a  bad  bar- 
gain. Accidental  fraud  does  not,  according 
to  the  civilians,  avoid  the  contract,  but  aim- 
ply  subjects  the  party  to  damages.  It  is 
ctberwise  where  the  fraud  has  been  the  de- 
termining cause  of  the  contract,  qui  oatt#o» 
dedit  contraotvi.  In  that  case,  the  oontraiet 
is  void.  Tonlli.'i-.  Dr.  Civ.  liv.  3,  tit.  3.  r.  2. 
note,  §  u,  note  86  et  seq.  See,  also,  1  Mali. 
Anal,  de  la  Disc  dn  Code  Clv.  K>-  li»  K; 
Bouv.  Inst  Index. 

—-—In  Equity.  It  is  sometimes  inaccurate- 
ly said  that  such  and  such  transactions 
amount  to  fraud  in  equity,  though  not  in 
law;  according  to  the  popular  notl<m  that 
the  law  allows  or  overlooks  certain  kinds  of 
fraud  which  the  more  conscientious  rules  of 
equity  condemn  and  punish.  But,  properly 
si>eaking.  fraud  in  all  its  shapes  is  as  odions 
In  law  as  in  equity.  The  difference  Is  that 
as  the  law  courts  arc  constituted,  and  as  it 
h^s  been  found  in  centuries  of  experience 
that  it  is  convenient  they  should  be  consti- 
tuted, they  cannot  deal  with  fraud  otherwise 
than  to  punish  It  by  the  infliction  of  dam 
ages.  .All  thosf  manifold  varietit  s  of  fraue 
against  which  specific  relief,  of  a  preventive 
or  remedial  sort,  is  reqnired  for  the  pmrpoass 
of  substantial  Justice,  are  the  suhfeotB  oC 
equity  and  not  of  law  Jurisdiction. 

The  following  classification  of  frauds  ae  a 
head  of  equity  Jurisdiction  is  given  by  Lord 
Hardwlcke  (2  Ves.  Jr.  1.55):  (1)  Fraud,  or 
dolus  vKilus.  may  be  ai'tual,  arising  from 
facts  and  circumstances  of  imposition.  (2) 
It  may  be  apparent  from  the  Intrlnsle  natnre 
and  subject  of  the  taarsaln  itself,  such  as  no 
man  in  his  senses  and  not  under  delusion 
would  make,  on  the  one  hand,  and  no  honest 
or  fair  man  would  accept,  on  the  other.  (K) 
It  may  be  inferred  from  the  circumstances 
and  condition  of  the  parties;  for  it  is  as 
much  against  conscience  to  talce  advanta^ps 
of  a  man's  weakness  or  necessity  as  of  Ms 
ignorance.  (4)  It  may  be  collected  from 
the  nature  and  circumstances  of  the  transac- 
tion, as  belnc  an  Uaposttlon  on  third  per- 
sons. 

—In  Criminal  Lsw.  Without  the  express 

provision  of  any  statute,  all  deceitful  prac- 
tices in  defrauding  or  endeavoring  to  de- 
fraud another  of  his  known  right,  by  means 

of  some  artful  device,  contrary  to  thf^  plain 
rules  of  common  honesty,  are  condemned  by 
the  fommon  law,  and  punishable  according 
to  the  heinousness  of  the  offense.  Go.  Litt. 
3b;  Dyer.  295;  Hawk.  P.  0.  c.  7L 

FRAUDS.  STATUTE  OF.  The  name  com- 

monly  given  to  St.  20  Car  ll.  c.  entitled. 
"An  Act  for  the  Prevention  of  Frauds  and 
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FREE  BENCH 


Perjuries;"  and  to  sUtutat  of  the  yartouB 
states  patterned  th0nOB«  SBA  mbfltUltlaUy 
to  the  same  effect. 

Theae  statute*  dUfer  in  detail,  but  gen- 
erally provide  that  no  action  shall  be  brought 
on  certain  classes  of  contract  unlesB  some 
memorandum  thereof  be  in  writinc  snd 
ilgned  by  the  party  to  be  charged. 

FRAUDULENT  CONVEYANCE.  A  con- 
veyanco.  the  object,  tendency,  or  effect  of 
whi»  h  Is  to  defrnud  another,  or  the  intent  of 
wMch  is  to  avoid  some  duty  or  debt  due  by 
or  iBcnmbent  on  the  party  making  It.  t 
Kent.  Comm.  440;  4  Kent.  Comm.  462. 

There  must  be:  (a)  A  creditor  to  be  de- 
frauded: but  subseqimit  creditors  are  en- 
titled to  impeach  a  conveyance  for  fraud. 
118  Mass.  627.  (b)  A  conveyance  by  the 
debtor;  but  the  form  of  the  convey. in.  is 
immaterial.  89  Ind.  117.  (c)  Of  property 
of  Tnlvo.  out  <tf  wliifllk  fho  oredltor  could 
have  made  a  portion  of  his  claim.  4G  Mich. 
243:  52  Vt.  A->;  G7  Me.  183.  (d)  With  intent 
to  hinder,  delay,  or  defraud  (88  N.  T.  669): 
but  the  fraud  may  arise  from  the  nature  and 
nooeosary  result  of  tlio  transaction*  without 
regard  to  the  aotul  intention  of  the  purtlee 
(108  111.  602). 

 Statute  of  Fraudulent  Conveyancea. 

Fraudulent  conveyances  received  early  at- 
tention; and  the  statutes  of  13  Eliz.  c.  5.  and 
27  Eliz.  c.  4,  made  perpetual  by  29  Eliz.  c.  18, 
declared  all  conveyances  made  with  intent 
to  defraud  creditors,  etc,  to  be  void.  This 
statute,  on  which  all  subsequent  legislation 
has  been  patterned,  defined  a  fraudulent  con- 
THjanee  as  '*a  conveyance,  tho  oh^eet,  ten- 
dency, or  effect  of  which  Is  to  avoid  some 
dnty  or  debt  due  by  or  incumbent  upon  the 
party  making  the  conveyance."  By  a  liberal 
construction,  it  has  become  the  settled  fi<ns- 
nsh  law  that  a  Toluntary  conyeyanee  tfinil 
be  deemed  fraudulent  ap;alnst  a  subsequent 
purchaser,  even  with  notice.  9  East,  59;  2 
Btarswood,  BL  Oonun.  MM;  Roberts,  Frand. 
Oonv.  2,  3. 

Voluntary  conveyances  are  not  so  con- 
strued in  the  United  States,  however,  where 
the  subsequent  purchaser  has  notice,  espe- 
cially If  there  he  a  good  consideration.  8 
Gray  (Mass.)  447. 

These  statutes  have  been  generally  adopted 
In  the  United  States  as  the  foundation  of 
all  the  state  statutes  upon  this  subject.  1 
Story.  Eq.  .Tur.  SS."?;  4  Kent,  Comm.  462.  463. 

FRAUDULENT    PREFERENCES.  See 


FRAU8  EST  0DI08A,  ET  NON  PRAE- 

sumenda.    Fraud  is  odions,  and  not  to  bo 

presumed.    Cro.  Car.  550. 

FRAU8  ET  DOLUS  NEMINl  PATROCt- 
anari  debent  Tn.nA  waA  deceit  should  ex- 
ease  no  nan.  S  OokSb  78. 


FRAUS  ET  JUS  NUNQUAM  COHABIT- 
ant.  Fraud  and  justice  never  dwell  together. 
Wlngate.  Max.  680. 

FRAUS  LATBTINQBNERAUBUa.  WnnA 
Use  hid  In  seneni  eigroerionn. 

FRAUS  LEQIS^  (Lat)  mdyUlaw.  Fraud 
of  law;  frand  upon  law.  See  "In  Frandem 

LCKis." 

FRAUS  MERETUR  FRAUOEM.  Fraud  de- 
serves fraud.  Flowd.  110;  Bruudi,  Frtnc 
This  la  Tscy  voor  law. 

FRAXINETUM.  In  old  English  law.  A 
wood  of  ashes;  a  place  where  ashes  grow. 
Go.  Lltt  4b;  Shw.  Touch.  OS. 

FRAY.  See  **Alfray.'' 

PRECTUM.  In  old  Bni^  law.  Fratght 
Blount 

FREDNITE.  A  liberty  to  hold  courts  and 
take  up  the  fines  for  beating  and  wounding. 
Cowell;  Cunnln^uun. 

To  be  tree  from  fines. 


FREDSTOLE,  or  FRIDSTOLE. 

arles;  seats  of  peace. 


Sancta* 


FREOUM.  A  fine  paid  lor  obtaining  par- 
don when  the  peace  had  been  broken.  Spel- 
man;  Blount.  A  sum  paid  the  magistrate 
for  protection  against  the  right  Of  revenge. 
1  Robertson,  Hist  Gharlee  V.,  Append,  note 
xxili. 

FREE.  Not  bound  to  servitude;  at  liberty 
to  act  as  one  pleases.  This  word  Is  put  in 
opposition  to  slave.  Const.  U.  S.  art.  1.  §  2. 
Used  in  distinction  from  being  bound  as  an 
apprentice. 

The  Declaration  of  Independence  asserts 
that  all  meu  are  born  free;  and  iu  this  .sense 
the  term  is  usually  supposed  to  mean  all 
mankind,  though  this  seems  to  be  doubted  in 
19  How.  (U.  8.)  OfS. 

rertain;  as.  free  servloee.  These  were 
also  more  honorable. 

Confined  to  the  person  possessing,  instead 
of  being  held  In  common;  as,  free  fishery. 

i™AUNC,FRAONCH«,«FRAONKt  8«|  ,,;.««XrfraSro>.'Je'?r"'''' 

FREE  BENCH.  Copyhold  lands  which  the 
wife  has  for  dower  after  the  decease  of  her 
husband.  KItch.  Cts.  102:  llracton.  lib.  4,  tr. 
6,  c.  13.  No.  2;  Fltzh.  Nat.  Hrev.  150:  Plowd. 
411. 

Dower  in  copyhold  lands.  2  Bl.  Conun. 
ISO.  The  quantity  varies  In  different  sec- 
tions of  England.  Co.  Litt.  110b.  Incon- 
tinency  was  a  cause  of  forfeiture,  except  on 
the  performance  of  a  rldlcnloos  ceranony. 
Cowell:  Blonnt 


PRAUNCHISB.  A  franchise. 

PRAUS    (l^at.   fraud).     More  commonly 
.«  in  the  civil  law,  "dolut"  and  "dolus 


fW.  9.)  A  diettnctlon,  howevor.  was 

sometimes  made  between  "fratis"  and  "do- 
lus;" the  former  being  held  to  be  of  the  most 
CalT.  IMU 


FRAUS  EST  CELARE  FRAUDEM.    It  is 

m  tnnA  to  conceal  a  frand.  1  Vem.  270. 


Digitized  by  Google 


FREE  BORD 


(394) 


FRENCHMAN 


FREE  BORD.  An  allowance  of  land  out- 
•Ide  tli«  fence,  which  may  he  clAimed  by  the 
omwr.  An  allowance.  In  oome  places  two 

and  a  half  feet  wide  outside  the  boundary  or 

inclosure.    Blount;  Cowell. 

FREE-BOROUGH  MEN.  Such  great  men 
as  did  not  engage,  like  the  frank'l^ledgie  men, 
for  their  deoennler.  Jacob. 

FREE  CHAPEL.  A  .  liapol  found.  d  by  the 
king,  and  exempted  from  the  Jurisdiction  of 
tbe  ordinary.  It  may  be  one  fonnded  or  en- 
dowed by  a  private  person  under  a  grant 
from  the  king.    Cowell;  Termes  de  la  Ley. 

FREE  COURSE.  Having  the  wind  from  a 
favorable  quarter.  To  prevent  collision  of 
vcHBels,  it  is  the  duty  of  the  vessel  having 
the  wind  free  to  give  way  to  a  vesael  beat- 
ing up  to  windward  and  taeklns.  8  Hagg. 
Adm.  215.  At  sea,  such  vessel  meeting  an- 
other close  hauled  must  give  way.  if  neces 
sary  to  prevent  the  danger  of  collision.  3 
Car.  *  P.  o28.  See  9  Car.  *  P.  528;* 2  W. 
Rob.  Adm.  225;  2  Dods.  Adm.  87. 

FREE  FISHERY.  .\  irauchise  which  gives 
an  excluBlTe  right  of  flahlnff  In  a  imblle  navi- 
gable river,  without  any  ownership  on  the 
soil.  3  Kent,  Comm.  329;  2  Sharswood,  Bl. 
Comm.  39:  1  Salk.  637;  VVoolr.  Waters.  97. 
Free  fishery  is  the  same  as  common  of  fish- 
ery. Ck>.  Litt  HftrgraTe'a  notea.  1S2;  2 
Sharswonn,  Rl.  Comm.  39;  7  Pick.  (Mass.) 
79;  Angeil,  Watercourses,  c  6,  il  3,  4.  See 
"Jlafcery.- 

FREE  ON  BOARD.  Abbreviated  f.  o  b.  In 
the  law  of  sales,  a  sale  free  on  board  is 
one  in  which  the  seller  a^ees  to  put  the 
goods  on  board  can  or  ablp  at  n  partlcQlar 
place,  at  bis  own  expense. 

FREE  SERVICES.  Stu  h  as  it  was  not  un 
becoming  the  character  of  a  soldier  or  free- 
man to  perform;  as.  to  serve  nnder  his  lord 
in  tbe  wars,  to  pay  a  sum  of  money,  and  the 
like.  2  Bl.  Comm.  62;  1  Washb.  Real  i'rop. 
3B.  I 

FREE  SHIPS.  'Nentral  sblps.  '•Free'ships 

make  free  scoods"  is  a  phrase  often  used  In  ' 
treaties  to  denote  that  the  goods  on  board  [ 
nentral  ships  shall  be  free  frmm  oonllscatlon, 
eyen  though  belonging  to  an  enemy.  Wheat. 
Int.  Taw.  507  et  seq.:  1  Kent.  Comm.  126. 
See  3  Phillim.  Int.  I-aw  i3d  Kd  i  L'38  et  SOQ.. 

for  a  full  dlsenssion  of  the  subject.  I 

FREE  SOCAGE.  T'  liiirf  in  rr<'««  socaRf  ts  ' 
a  tenure  by  certain  and  honorable  services 
which  yet  are  not  military.  1  Spencc.  Kq.  I 
Jur.  52;  Dair.  Feud.  Prop.  c.  2,  S  1;  1  Washb. ! 
Real  Prop.  S5.  Odled,  also,  "free  and  eom- ' 
mon  socage."  See  "Socage." 

FREE  SOCMEN.  In  old  English  law.  Ten- 
ants in  free  socage.  Glanv.  lib.  8,  c.  7;  2  Bl. 
Comm.  79. 

FREE  (or  FRANK)  TENURE.   Freehold  j 

tenure.    The  oj)poslte  of  tlip  ancient  villein- 
age or  modem  copyhold.   2  Bi.  Comm.  8d,  90. ! 


FREE  WARREN.  A  franchise  for  the  pre- 
serving and  custody  of  beasts  and  fowls  ol 
wmrren.  S  Sharswood,  Bl.  Oomm.  89,  417; 
Co.  Litt  233.  This  franchise  gave  thf  Rran- 
tee  sole  right  of  killing,  so  far  as  his  war- 
ren oAended,  on  condition  of  excluding  other 
persons.  2  Sharswood.  Bh  Comm.  39. 

FREEDMAN.    In  Roman  law     .\  pprson 
who  had  been  released  from  a  state  of  aervi 
tnde.  See  "Ubsmaa." 

FREEHOLDb  See  "Bstates." 

FREEHOLD  IN  LAW.  A  freObold  which 

has  descended  to  a  man,  upon  which  he  mi^ 
enter  at  pleasure,  but  which  he  has  not  en- 
tered on.  TsrmsB  de  la  Ijcj. 

FREEHOLD  LAND  SOCIETIES.  Socio- 

ties  in  England  designed  for  the  purpose  of 
enabling  mechanics,  artisans,  and  other 
working  men  to  pnrebaae.  at  the  least  pos- 
sible price,  a  piece  of  freehold  land  of  a  suf- 
flclent  yearly  value  to  entitle  the  owner  tO 
the  elective  franchise  for  the  countjr  In 
which  the  land  Is  situated.  Wharton. 

FREEHOLDER.  The  owner  of  a  freehold 
estate.  Such  a  man  must  have  been  ancient- 
ly a  freeman;  and  the  gift  to  any  man  by 
his  lord  of  an  estate  to  him  and  his  heirs 
made  the  tenant  a  freeman,  If  ha  bad  net 
been  bo  before.  See  1  WaAb.  Baal  Frapk  St, 
45,  et  seq. 

FREEMAN.  One  who  is  not  a  slave;  one 
bom  free,  or  made  so. 

 In  Old  English  Law.    A  fireeholdw.  9M 

distingruished  from  a  villein. 

An  inhabitant  of  a  city.  St.  1  Hen.  VI.  c 
11;  3  Steph.  Comm.  196,  197;  Cunningbam. 

FREEMAN'S  ROLL.  A  list  of  persons  ad- 
mitted a.s  burgesses  or  freemen  for  the  pur- 
poses of  the  rights  reserved  by  the  municiiMU 
c  orporation  act  (5  &  6  Wm.  IV.  c.  76).  Dis- 
tinguidied  frwn  the  bargais  rott.  S  Staph. 
Comm.  197.  The  term  was  used,  in  early 
colonial  Usfeory,  of  some  of  the  American 
colonies. 

FREIGHT.  Tbe  amonnt  due  a  carrier  for 

thp  transportation  of  goods  or  live  stock. 
Angeil,  Carr.  §  391.  Sometimes  applied  In  a 
loose  sense  to  the  goods  carried. 

—In  Maritime  Law.  The  sum  acre«Hi  on 
for  the  hire  of  a  ship,  entirely  or  in  part,  for 
the  carriage  of  goods  from  one  port  to  an- 
other. 13  BasL  200.  All  rewards  or  com- 
pensation paid  for  the  nse  of  ships.  1  Fst 
Adm.  206;  2  Boul.  P.  Dr.  Com.  tlL  8.  §  1  :  1 
Hos.  &  P.  321;  4  Dall.  (Pa.)  459:  2  John& 
(N.  T.)  346:  3  Johns.  (N.  T.)  SSS;  S  Fardea- 
aoM,  note  706. 

FREIQHTER.  He  to  whom  a  ship  nr  ves- 
sel has  been  hired,  and  who  loads  her  under 
his  contra>  t;  he  who  loads  a  general  ship. 
3  Kent,  Comm.  173;  3  Pardessus.  note  704. 

FRENCHMAN.  In  early  times,  in  Enelish 
law.  this  term  was  applied  to  every  stranger 
or  "ontlandlsb"  man.  Braeton.  Ub.  S.  tr.  t. 
c.  15. 
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FKILINGI 


FRENDLE88  MAN,  or  FRENDLE8MAN 

(Saxon).  The  ancient  name  of  an  outlaw 
{utlaufihe)  in  England.  So  called,  according 
to  BraeUm.  becanae  he  forfeited  hfa  Mends 

itfuod  fitrixfarit  ami>fm):  all  persons  being 
forbidden  to  give  him  food  or  shelter,  or  to 
have  any  ( ommonlcatlon  with  him.  Brac- 
ton.  fol.  128b. 

FRENDNITE,  or  FRENDWITE.  A  fine  ex- 
acted from  him  uiio  harbored  an  outlawed 
fHend.  Cowell;  Cunningham.  A  quittance 
tor  forfang  (exemption  from  the  penalty  of 
taking  provlaions  before  the  king's  purvey- 
ors had  taken  enough  for  the  king's  neces- 
siti'^s*  Cowell. 

FRENETICU8.  In  old  English  law.  A 
madman,  or  person  in  a  frenzy.  Fleta,  Ub. 
1,  c  M. 

FREOBORGH.  Alree  surety  or  frao^edge. 

Spelmaa.  See  "Frank  Pledge." 

FREQUENT.  To  visit  often;  to  rrsort  to 
often  or  habitually.  Webster,  auoted  in  109 
Ind.  17«. 

rREQUENTIA  ACTUS  IMULTUM  OPE- 

ratur.   The  frequency  of  an  act  effOCli  moch. 

4  Coke,  78;  Wingate,  Max.  192. 

FRE8CA.  In  old  records.  Fresh  water,  or 
rain  «ad  Hmd  flood.  Oowril. 

FRESH  DISSEISIN.  Such  disseisin  as  a 
msB  nay  seek  to  defeat  of  himself,  and  by 

hiB  own  power,  without  the  help  of  the  king 
or  judgeE.  There  was  no  limit  set  to  the 
time  within  which  this  might  be  done.  It  is 
■et  tn  one  caae  at  a  dlaseisin  committed 
wtthln  fifteen  days.  Bracton.  lib.  4,  e.  6.  In 
another  rape  It  wa.s  held  a  fresh  disseisin 
when  committed  within  a  year.  Brltt.  cc 
4S.  44;  Oow^ 

FRESH  FINE.  A  fine  levied  within  a  year. 
St.  Westminster  II.  (is  Bdw.  L)  c  46:  Cow 

ell. 

FRESH  FORCE.  Force  done  within  forty 
Fitdi.  Nat  BreT.  7;  Old  Nat  Brev.  4. 
heir  or  reversioner  in  a  case  of  disseisin 
by  fresh  force  was  allowed  a  remedy  in 
chaaeery  by  UU  before  the  mayor.  XTowell. 

FRESH  PURSUIT.  An  immediate  pursuit 
<i!  an  ehf  apinp  eriminal.  The  phrase  does 
not  imply  instant  pursuit,  but  pursuit  with- 
oat  onreMonable  delay.  See  27  CaL  674;  70 
Xisa.  268. 

FRESH  SUIT  (Law  I.at.  tfcent  Uumttlo). 
In  English  law.  Immediate  or  speedy  pur- 
suit or  prosecution.  The  pursuit  of  an  of 
fender  or  felon  as  a  thief  immediately  HI  as 
soon  as  possible  after  the  robbery,  including 
tlM  prosecution  of  such  parsnlt  until  ttie  ap- 
pMheifsion  and  eonvicUon  of  the  offender. 
The  object  of  this  waK  to  enable  the  party  to 
recover  hi.s  good.s,  which  otherwise  WOttld  be*' 
Urns  to  the  king.  Britt  c  16. 

Tte  mOf  tmd  speedy  prmwentlon  of  a  suit 
St  Oloc.  «.  9.  • 


FRET(Fr.)  In  French  marine  law.  Freight. 
Old.  Iter.  Ut.  t,  ttt.  2. 

FRETER  (Fr.)  In  French  marine  law.  To 
freight  a  ship;  to  let  it  Bmerig.  Ins.  c.  11, 
S3. 

FRETEUR  (Fr.)  In  French  marine  law. 
F'reighter;  the  owner  of  a  ship,  who  lets  it 
to  the  merchant  Emerig.  Ins.  c.  11,  S  8. 

FRETTUM.  In  old  BnglUh  law.  BYeight 

money.  Cowell. 

FRETUM.    A  strait. 

Freium  Britannicum,  the  strait  between 
Dover  and  Calais.   Otherwise  called  jyefKin 

(liilliiKin.  Cowell. 

FRIAR8.  An  order  of  religious  persona 
of  whom  there  w«re  four  prlneipsl  branebM. 

ftom  «rhom  the  rest  descend,  viz.:  (I)  Fran- 
ciscans, or  Grey  Friars;  (2)  Augustines; 
(3)  Dominicans,  or  Black  Friars;  (4)  Car* 
melites.  or  White  Friars.  Wharton. 

FRIBUSCULUM.  In  eivil  law  .\  slight 
dissension  between  husband  and  wife,  which 
produced  a  momentary  separation,  without 
any  intention  to  dissolve  the  marriage,  in 
which  It  differed  from  a  dlToroe.  Potb. 
Pand.  lib.  50,  §  106;  Vicat.  This  amounted 
to  a  separation  in  our  law.   See  "Separa- 


PIIIOBORQ,  or  FRITH  BORa  Frank 
pledge.  Cowell.  Seciirlty  for  the  peace. 

Spelman. 

FRI0HBUR6U8  (Saxon).  A  kind  of  frank 
pledge,  whereby  the  principal  men  were 

bound  for  themselves  and  servants.  Fleta, 
lib.  1,  c.  47.  Cowell  says  it  is  the  same  as 
frank  liledse. 

FRIEND  OF  THE  COURT.  See  "Amlona 
Corlaa." 

FRIENDLY  SOCIETIES.  In  Enuland  Mu 
tual  benefit  societies,  supported  by  subscrip- 
tion of  the  members,  the  beneflts  being  of 

various  kinds. — the  periodical  division  of  as- 
sets, sick  or  funeral  benefits,  relief  of  wid- 
ows and  orphans,  etc. 

Regulated  by  "Friendly  Society  Act"  of 
1875. 

FRIENDLY  SUIT.  A  suit  brought  by  a 
creditor  In  diancery  against  an  executor  or 

administrator,  being  really  a  suit  by  the 
executor  or  administrator,  in  thf  name  of  a 
creditor,  against  himself,  in  order  to  eompel 
the  creditors  to  take  an  equal  distribution  of 
the  assets.  2  Williams.  Bx'rs,  1916. 

.VIro  any  snit  Instituted  by  agreement  be- 
tween the  parties  to  obtain  the  opinion  of 
the  court  upon  some  doubtful  question  In 
which  they  are  Interested,  such  as  actions 
for  eonstructlon  of  wills,  partition  suits,  etc. 

FRIGIDITY.  Impotence. 

FRILINQI.  Persons  of  free  descent  or  free- 
men bom;  the  middle  daM  <tf  penona  amons 
the  Saxons.  'Spetma]!. 
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FRISCUS  (Law Lat;  from  Fr.  fre^c»6).  In 
old  Engliah  law.  BMwnt  or  now.  FrUoa 
foriia,  freflh  forot.  IteM  rtottttlr  QOBUiilt- 

ti'd.  //s  inijiini  rt  rrfTHtir  lUcIa,  Spolman; 
Reg.  Orig.  108a. 

Fresh,  as  distingulBhed  from  salt.  Mori- 
eu$  frisnts,  fresh  marsh.  Spelman.  Aqua 
frUoa,  fresh  water.    Reg.  Orlg.  97, 

Uncultivated,  as  ground.  Terra  jaccns 
ffUoa  et  ad  toareet',  land  lying  fresh  and  tal* 
low.  Towns.  PL  9$, 

PRITHBORG.   Frank  pledge.  Cowellf 

FRITH  BOTE.  A  satisfaction  or  fine  for  a 
braadi  of  ttw  peaoa. 

FRITH  BREACH.  The  braaldnc  of  the 
poftM.  Oowail. 

FRITHQAR.    Thp  year  of  jubilee,  or  of 
meeting  for  peace  and  friendship.  Jacob. 

FRITHGILDA.  Guildhall;  a  company  or 
fraternity  for  the  maintenance  of  peaot  Mid 
security ;  also  a  fine  for  breacli  of  the  psMs. 

Jacob. 

FRITHMAN.  A  membor  of  a  company  or 
firatanlty.  Btoaat 

FRITHSOCUE.  Snu  ty  of  defense;  juris- 
diction of  the  peace;  the  franchise  of  pre- 
•enrtns  the  poaos.  OoweU;  Spelmaa. 

FRITH8PL0T.  A  spot  or  plot  of  land,  en-  \ 
ClrrliiiR  soirip  stone,  trpp,  or  well,  considered 
aacred,  and  therefore  affording  sanctuary  tOi 
crlminala.  Wharton.  I 

FRIVOLOU8.  See  "Pteadlng." 

FRODMORTEL,  or  FREOMORTEL.  An 

immUQily    for    committing  mMirtMigh*— ■  I 

Hon.  Angl.  tit.  1.  p.  173.  I 

FRUCTUARIU8(Lat.)  One  entiUed  to  the ' 
use  ot  profltflv  tx^ta,  and  yearly  incntM  of 
a  thing;  a  leasee;  a  fermor.  Braotui,  Ml; 

Vlcat 

Sometimes,  as  applied  to  a  slave,  he  of 
whom  aii7  one  has  the  nsofmot  Vieat 

FRUCTUS  (T.at.)  The  right  of  using  the 
Increase  or  fruits;  equivalent  to  usufruct. 

That  which  results  or  springs  from  a 
thing;  as,  rents,  interest,  freight  from  a 
ship,  etc. 

All  the  natural  return,  increase^  0^  addi- 
tions which  is  added  by  nature  or  hgr  the 
ridll  of  man.  Including  all  the  oifaaio  vroi- 
Mcts  of  things.  Vioat:  1  Biaekeld.  CIt.  Law. 

§  154. 

They  were  divided  aeoordlng  to  their 
nature  Into: 

 Ffttctus  CIvltee.  Civil  tmlts.  All  rev- 
enues and  recoinp'TiFcs  which,  though  not 
fruits,  properly  speaking,  are  recognized  asi 
each  by  the  law.   1  Kauftm.  liadMld.  Otv. 
Law,  §  1F;4;  Calv  I. ex.;  Vlcat 

Fructus  Naturales.  Thos*'  products 
which  are  produced  by  the  powers  of  nature 
alone;  as.  wool,  metals,  milk.  1  ICauflm. 
Mack^ld.  Civ.  Law.  |  154;  Calv.  Lex. 

 Fructus  Industriaies.    Those  products 

which  are  obtained  by  the  labor  and  culti- 


vation of  the  occupant;  as,  corn.  1  Kauffm. 
Mackeld.  Civ.  Law,  }  164.  note.  Emblements 
are  sndi  tn  Oie  oomnon  law.  fl  Staph. 

Comm.  258;  Vlcat. 

According  to  their  situation  with  respect 
to  their  sonroe  they  were  divided  into: 

 Fructus  Pendentes.   The  fruits  united 

with  the  thlnj?  which  produces  them,  nieoe 
form  a  pari  of  the  principal  thing.  1 
Kauflm.  Mackeld.  Civ.  Law,  i  164. 

■—Fructus  Separatl.  Separate  fmlts:  the 
fruits  of  a  thing  when  they  are  separated 
from  it   Dig.  7.  4.  13;  1  Mackeld.  Civ.  Law, 

p.  m  i  U4. 

FRUCTUS  AUQEAT  HAERCCNTATEM* 
Fmtts 


FRUCTUS  PENDENTES  PARS  FUNDI 
videntur.  lianglng  fruits  make  part  of  the 
land.  Dig.  6. 1.  44;  S  Bonir.  Inat  sola  IflB. 
See  "Laronjr.** 

FRUCTUS  PERCEPTOS  VILLAE  NON 
esse  constat.  Gathered  fruits  do  not  make  a 
part  of  the  farm.  Dig.  19.  1. 17.  1;  t  Bow. 
Inst  note  1678. 

FRUGES  (l.at.)    .\nything  pro(iuc«>d  fn.r 
vines,  underwood,  chalk  pits,  stone  quarries. 
Dig.  50.  16.  77. 

Grains  and  leguminous  vegetables.  In  a 
more  restricted  sense,  any  esculent  growing 
In  poda.  Vlcat;  Oahr.  Las, 

FRUIT.  Thi'  produce  of  a  tree  or  plant 
which  contains  the  seed,  or  is  used  Cor  food. 

FRUIT  FALLEN.  The  produce  of  any  pos- 
sesBlon  detached  therefrom,  and  capable  of 
beinK  t  njoycd  by  itself.  Thus,  a  next  pre- 
sentation, when  a  vacancy  has  occurred,  is  a 
fruit  fiallen  from  the  advowson.  Wharton. 

FRUITS  OF  CRIME.  In  the  law  of  evi- 
dence. Material  objects  acquired  by  means 
and  In  consequence  of  the  commission  of 
crime,  and  sometimes  con^tuting  the  sub> 

ject  matter  of  tii.'  (  rim.-    Burrlli,  Circ  Bv. 

445;  3  Benth.  .lud.  Ev.  31. 

FRUMENTA  QUAE  SATA  SUNT  SOLO 
cedere  intelliguntur.  Grain  which  Ls  sown  is^ 
understood  to  A»rm  a  part  of  the  soU.  laat. 
2.  1.  82. 

FRUMENTUM.  la  the  dvll  law.  OralA: 
that  which  growf  In  aa  ear  (oHsIa).  Dig. 

50.  IG.  77. 

FRUMGYLD.  The  first  payment  madt-  to 
the  kindred  of  a  slain  person  In  recompense 
for  his  murder.  Blount;  Termes  de  la  Ubj; 
Leg.  Bdmnndl,  cap.  all 


FRUM8T0LL  (Saxon), 
mansion  house.  OowelL 


A  chief  seat,  or 


FRUSCA  TERRA.  In  old  rc( ord^  Uncul- 
tivated and  desert  ground.  2  Mon.  AngL 
327;  CowelL 

FRU88URA.  A  hreaMng;  plowing.  Fru* 
sura  domorum,  honsehrsaktng.  Oowell. 

FRUSTRA  AGIT  QUI  JUDICIUM  PROSE- 
qui  nequit  cum  effectu.  He  In  vain  sues  who 
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cannot  prosecute  his  Jud^iment  with  effect. 

FRU8TRA  EXPECTATUR  EVENTUS  CU- 
JiM  effectua  nullu*  atquitur.  An  eTent  Is 
•miniy  expected  flroai  tphleli  ao  «BMt  foi* 


FRUSTRA  FERUNTUR  LEGES  NISI  8UB- 
ditis  et  otoedientibus.  Laws  are  made  to  no 
parpoaa  milwa  for  thoM  «ko  we  mlKieet  and 
7  0(dnklS. 


FRUSTRA  FIT  PER  PLURA.QUOD  FIERI 
poteat  per  pauciora.  That  is  done  vainly  by  i 
auuiy  thiags.  which  mlsht  be  accomplished  | 
bj  fewer.  Jenk.  Oent  Om.  M;  Winiate,! 

Max.  177.  I 

FRUSTRA  LEGIS  AUXILIUM  QUAERIT 
qui  In  legem  committit.  Vainly  does  he  who 
offends  asainst  the  law  seek  the  help  of  the 
law.  2  Hale.  P.  C.  386;  Broom.  Leg.  Max. 
(3d  lioadea  Bd.)  S6C 

FRUSTRA  PETI8  QUOD  8TATIM  AL- 
tari  raddere  cogeria.  Vainly  you  ask  that 
which  TOO  will  immedtately  be  eofmpetled  to 

r'  St  OTP  to  another.    Jenk.  Cent  Cas.  256; 
Broom.  Leg.  Max.  (3d  Liondon  Bd.)  310. 

FRUSTRA  PROBATUR  QUOD  PROBA- 
turn  non  relevat.  It  is  vain  to  prove  that 
which.  If  prored,  would  not  aid  the  matter  in 
Broom,  Leg.  Max.  (3d  London 

.)  S5B. 


English  law.  To  fly  or  flee;  to  ebaee  or 

<iriM'.    Kelham;  Law  Fr.  Diet. 

i^'iight  Fuer  en  fait,  flight  in  fact,  was 
when  a  man  did  apparently  and  oorporaUy 

f!H(\  Fuer  r7i  ley.  flight  in  law,  was  when, 
bfiiig  called  in  the  county  court,  he  failed 
to  appear;  for  this  was  "flight,"  In  interpre- 
UUon  ot  law.  Staund.  P.  C.  lib.  3,  c  22; 
Oowdt 

FUERO*  In  Spanish  law.  Compilations  or 
general  ooOes  of  law. 

The  usages  and  customs  which,  in  the 
course  of  time,  had  acquired  the  force  of»un- 
written  law. 


Letters  of  privilege  and  exe 
payment  of  certain  taxes,  etc. 

Charters  granted  to  eltlee  or  towns  on  eon* 

dition  of  their  paying  certain  dues  to  the 
owner  of  the  land  of  which  they  had  en- 


FRUSTRA     [VANAl     EST  POTENTIA 

quae  nunquam  venit  in  actum.    Tliat  power 

is  to  no  porpoae  which  never  comes  into  act, 
«r  which  Is  never  exerdaed.  2  Ooke,  61. 

FRUSTRUM  TERRAE  (Law  LaL)  In  old 
BngliHh  law.  A  piece  or  fragment  of  land; 
a  piece  ot  land  left  over  after  the  measure- 
ment of  a  field  (reHduum  quiddam  proeter 
c^mpum  w-  nsuratum) .  Spflman. 

A  large  piece  of  land  lying  by  itself,  and 
wMonaeetod  wfOi  any  Held,  town,  or  manor. 
Domesday  Book.  Spelman  thlnlu  It  ahould 
he  frustum.    Co.  Litt.  5b. 

FRUTECTUM.  In  old  records.  A  place 
overgrown  wittt  riUvbs  and  bnrihea.  4^ 


FRUTOS.  In  Spanish  law  Fruits;  profl- j 
ucta;  produce;  grains;  profits.  White,  New! 
Bacop.  bk.  1.  tft  7,  e.     f  S.  ! 

FRYTHE  (Sazou).  In  old  English  law.  A 
plain  iM^tweeo  wood*.  Go.  lAtL  Sh;  Domea- 

•day  Book. 

An  arm  of  the  sea,  or  a  strait  between 
two  lands  (from  Lat  f return,  a  strait). 
OowriL 

FUAGE,  «)r  FOCAGE.  Hearth  money;  a 
tax  laid  upon  each  fireplace  or  hearth.  1 
HI.  Comm.  324;  Spelman.  An  imposition  of 
a  shilling  for  every  hearth,  levied  by  Bdward 
III.  (the  Blaak  Prince)  In  the  dukedom  of 
Aqoltaine. 

FUER  (Law  Fr.;  from  Lat  fugen).  In  old 


Acts  of  donation  granted  by  some  lord  or 
proprietor  in  favor  of  individuala,  churchea, 
or  Bittnaiiturlna 

Ordinances  passed  by  magistrates  in  rela> 
tion  to  the  duea^  lines,  etc,  payable  by  the 
munbera  of  a  ooaunnaltsr. 

Letters  emanating  from  the  king  or  some 
sutterior  lord,  containing  the  ordinances  and 
laws  tor  the  fovenunent  of  dtlea  and  towna, 

etc. 

This  term  has  many  and  very  varioua 
meaalnga,  aa  to  ahown  above,  and  la  aoma- 

times  used  in  other  signification s  besidea 
those  here  given.  See,  also,  Schmidt.  ClT. 
Law,  64;  Becrlche,  Die.  Raz. 

 Fuero  da  Caatilla.    in  Spanish  law. 

The  body  of  laws  and  customs  which  for- 
merly governed  the  Castilians. 

Fuero  de  Correoa  y  Caminos.  In 
Spanish  law.  A  spaelal  tribunal  taking  cog- 
nizance of  all  matters  relatlnK  to  the  post- 
ofllce  and  roads. 

 Fuero  de  Guerra.  in  Spanish  law.  A 

special  tribunal  taking  oogalnace  of  all  mat- 


ters in  relation  to  persons  serving  in  the 
army. 

Fuero  de  Marina.  In  Spanish  law.  A 
special  tribunal  taking  oognlsaaee  of  all 

matters  relating  to  the  navy,  and  to  the  per- 
sons employed  therein.  Spelled,  also.  Juris- 
dicdOfi  de  Marina. 

 Fuero  Juzgo.    In  Spanish  law.  The 

code  of  laws  established  by  the  Visigoths  for 
the  govrriimnif  of  Spain,  many  of  whose 
provisions  are  still  in  force.  See  the  analy- 
sis of  this  work  in  Schmidt's  Glv.  Iaw,  SO. 

——Fuero  Municipal.  In  Spanish  UkW. 
The  body  of  laws  granted  to  a  iitj  OT  town 
for  its  Kovemment  and  the  adminlfltratimi 
of  Justice.* 

——Fuero  Real.  In  Spanish  law.  A  code 
of  laws  promulgated  by  Alonzo  el  Sahio  In 
1255,  and  intended  as  an  introduction  to  the 
larger  and  more  comprehensive  code  called 
Las  Siete  Partidas,  published  eight  years  aft- 
erwards. For  an  analysis  of  this  code,  see 
Schmidt,  riv.  Law.  67. 

 Fuero  Viejo.  The  title  of  a  compila- 
tion of  Spanish  law,  pobllshed  about  A.  B. 
922.  Schmidt  Glv.  Law,  Introd.  6S. 
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FUNDUS 


FUQA  CATALLORUM.  In  uld  English 
law.  A  drove  of  catUft.  Blooat 

FUQACIA.  In  old  Bncllsh  law.  A  cliaae. 
Spelman;  Kovnt 

FUG  AM  FECIT  <Lat.  he  fled).  In  old  Eng- 
lish law.  A  pbrase  In  an  inquisition,  sig- 
nifying that  a  person  fled  for  treason  or  fel- 
ony. The  effect  of  this  is  to  make  the  party 
forfeit  his  loods  abflOlttMly.  and  the  proflta 
of  his  landi,  unUI  ho  baa  been  pardoned  or 
acquitted. 

FU6ATOR.  A  driver.  FuyulmtH  van  uca- 
rNfli,  driTers  of  wagona.  Fleta.  lib.  2,  c  78. 

FUGITATE.  In  Scotch  practice.  To  out- 
law, by  the  sentence  of  a  court ;  to  outlaw  for 
nonappearance  in  a  criminal  case.  2  Alls. 
Crlm.  Pr.  350. 

PUQITATION.  In  Scotch  law.  Outlawry. 

FUGITIVE  FROM  JUSTICE.  One  who. 
having,'  .  ommltted  a  crime,  fleea  from  the  Ju- 
risdit  tion  within  which  It  Wa»  committed, 
without  waiting  to  abide  the  conaequences 
of  Ruch  crime. 

All  that  la  neceeaary  is  that  the  person 
■ball  he  found  In  a  state  other  than  that  in 
which  he  committed  the  crime;  it  being  im- 
material whether  he  left  the  latter  state 
with  intent  to  eacape  punishment.  106  Mass. 
227;  116  U.  S.  80. 

FUGITIVE  OFFENDER.  In  Engllah  law. 

One  who.  beinK  accused  of  having  commit- 
ted a  crime  in  one  part  of  the  British  em- 
pire, haa  1^  (here,  and  gone  to  another 
part  thereof.  See  'TuglUTe  from  JuaUce." 

FUGITIVE  SLAVE.  One  who,  held  in 
bondage,  flees  from  his  master's  power. 

FUQITIVUS.  In  the  civil  law.  A  fugitive; 
a  runaway  alave.  Dig.  11.  4  :  Code.  6.  l.  See 
the  various  dellnltiona  of  this  word  in  Dig. 

21.  1.  17. 

FULL.   Complete;  exhaustive;  detailed. 

FULL  AGE.  The  age  of  twenty-one.  by 
common  law.  of  both  males  and  females,  and 
of  twciitv  five  by  the  civil  law.  LltL  i  269; 
1  Sharswood.  Bl.  Comm.  463;  VIcat.  Full 
age  is  completed  on  the  day  preceding  the 
anniversary  of  birth.  Salk.  44.  625;  1  Ld. 
Raym.  480:  2  Ld.  Raym.  1096;  2  Kent. 
Comm.  263;  3  Har.  (Del.)  667;  4  Dana  (Ky.) 
.^^97.    See  "Age." 

FULL  BLOOD.  A  term  of  relation,  denot- 
ing dewent  from  the  same  couple.  Brothers 
and  sisters  of  full  blood  are  those  who  are 
Iwrn  of  the  same  father  and  mother,  or,  as 
Justinian  calls  them,  "cr  utmque  parente 
rrniuncli."  Nov.  IIS,  cc  2.  3;  Mackeld.  Civ. 
Law.  I  145.  The  more  usual  term  in  mod- 
em law  la  "whole  blood"  («.  v.) 

FULL  COURT.  In  practice.  A  term  ap- 
plied to  a  court  sittinp;  In  banc,  and  Imply- 
ing, strictly,  the  presence  of  all  the  judges. 
3  ChlL  Gen.  Prac  2.  The  term  "full  bench" 
Is  frequently  used. 


FULL  LIFE.  Life  in  fact  and  in  law.  Sue 
••In  Pull  Lite." 

PULL  PROOF.  See  "Plena  ProbaUo." 

FULLUM  AQUAE.  A  stream  of  water, 
such  as  comes  from  a  mill.    Hlount  . 

FUMAGE.  In  old  English  law.  The  same 
as  fuage,  or  amoke  farthings.  1  Bl.  Comm. 
224.  See  •'Fnage." 

FUNCTION.    The  oc<  upatlon  of  an  olli. 
By  the  performance  of  its  duties,  the  officer 
is  said  to  fill  his  function.  Dig.  22.  66.  t. 

FUNCTIONARY.  One  who  Is  la  ofllee  or 
In  some  public  employment. 

FUNCTUS  OFFICIO  (Lat.)    At-rm  applied 
to  something  which  once  has  had  life  and 
I  power,  but  which  has  beoome  of  no  virtue 

whatsoever. 

I  For  example,  a  warrant  of  attorney  on 
wliiih  a  judgment  has  Iteeii  entered  is  fmiv- 
I  /u«  officio,  and  a  second  judgment  cannot 
I  be  entered  by  virtue  of  its  authority.  When 
arbitrators  cannot  agree,  and  choose  an  um- 
pire, they  are  said  to  be  (itncU  offirui.  Wat- 
son. Arb.  94.  If  a  bill  of  exchange  be  s»-ut 
to  the  drawee,  and  be  passes  it  to  the  credit 
of  the  holder.  It  Is  funrtut  ufflrin.  and  cannot 
be  further  negotiated.  Pi(  k.  'Mass.) 
When  an  agent  has  completed  the  business 
with  which  he  was  intrusted,  his  agency  la 
functmt  offlcio.  2  Bouv.  Inst,  note  1382. 

FUNDAMENTAL.  This  word  is  applied 
to  those  laws  which  are  the  foundation  of 
society.  Those  laws  by  which  the  exercise? 
of  power  is  restrained  and  regulated  are 
fundamental.  The  constitution  of  the  United 
States  is  the  fundamental  law  of  the  hUUL 
See  Wolff.  Inst.  §  984. 

FUN  DAM  US.  We  found.  One  of  the  words 
by  which  a  corporation  may  be  created  in 
England.  1  Bl.  Comm.  473  ;  3  Staph.  Comm. 
173. 

FUN  DAT  10  (I  .at  .)    A  founding. 

FUNDED  DEBT.  A  public  debt  fur  tbi- 
paynu'iu  n\  which  money  has  been  speclflc- 
ally  appropriated. 

FUNDI  PATRIMONIALES.  Lands  of  in- 
heritance. 

FUNDING  A  DEBT.  The  pledging  oi  a 
s|)<'(  ific  fund  to  kcc])  drjwn  the  iiiteiest.  and 
ultimately  discharge  the  principal.  When 
the  extinguishment  of  the  debt  la  contem- 
plated. It  is  caUed  a  "sinking  fund." 

FUNDITORBS.  Pioneers.  Jacob. 

FUNDS.  Tn  Its  most  restricted  sense,  cash 
on  hand.  In  a  wider  sense  it  includes  com- 
mercial paper  (3  B.  Mon.  [Ky.]  8);  In  a 
still  more  extended  sense,  property  of  every 
kind,  when  such  property  Is  contemplated  as 
something  to  be  used  or  applied  in  the  pay- 
ment of  debts  (69  Iowa,  278). 

FUNDUS  (LaL  land).  A  portion  of  terri- 
tory belonging  to  a  person;  a  farm;  lands. 
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InelndlBC  honses.  4  Coke.  87;  Co.  litt.  te; 
$  ShMrawood,  BL  Oomm.  209. 

FUNERAL  EXPENSES.  Money  expended 
in  procuring  the  interment  of  a  corpse. 

The  nature  moA  extent  of  the  allowance 
for  funeral  expense  Turles  with  the  solvency 
of  the  estate,  and  the  discretion  of  the  sur^ 
rogate,  so  that  it  is  impossible  to  define  the 
soope  of  the  terms.  3  Redf.  Wills,  243. 

*7iueral  expenses  hmrt  been  held  to  in- 
clude carriage  hire  to  convey  the  family  and 
friends  to  the  place  of  interment  ( 44  Miss. 
124).  suitable  gravestones  (30  Conn.  209), 
nkonuments  (77  Pa.  St.  49),  burial  plots  (5 
Redf.  Bur.  [N.  Y.]  484).  and  vanlts  (14  Serg. 
A  R.  fl^a.l  64);  also  mourning  apparel  to 
enable  the  widow  and  children  to  attend  do* 
cently  at  tlia  tnnaraL'*  1  Adun.  (Ffe.)  S16; 
3  Woerssr,  Admn.  761. 

FUNGIBLE.  A  term  applicable  to  things 
that  are  consumed  by  the  use,  as  wine,  oil, 
eCc^  tlia  loan  of  which  la  sabjoot  to  eertaln 
rules,  and  pnvernert  by  the  contract  called 
mutuum.  See  Schmidt,  Civ.  Law.  146;  Story, 
BallM.;  1  Boot.  Inat  notes  M7,  1098. 

FUR  (Lat  a  thief).  One  who  stolo  with- 
out using  fon  o.  as  dlotlngolaiied  from  a  rob- 
ber.  See  "Furtum." 

FUR  MANIFESTU8  (Lat.)  In  tho  civil 
law.  A  manifest  thief;  a  thief  who  Is  taken 
in  the  very  act  of  stealing;,  or  in  thr-  place 
where  the  theft  was  conunitted.  InsL  4.  I. 
3:  Dig.  47.  t.  S. 

FURANDI  ANIMUS.   See  "Animus." 

FURCA.    A  fork;  a  gallows  or  gibbet. 

Bracton.  fol.  56. 

FURCA  ET  FLAGELLUM  (LaL  gallows 
and  wfclp).  The  meanest  of  servile  tenures, 
where  the  bondman  was  at  the  disposal  of 

the  lord  for  life  and  limb.  Cowell. 

FURCA  ET  FOMA  (LaL  gallows  and  pit). 
▲  Jurisdiction  of  pnnlShlng  felons.— tho  men 

by  hanRing.  the  women  by  drowning.  Skene 

de  V'erb.  Sign.;  Speluian;  Cowell. 

FURIGELOUM.   Mulct  paid  for  theft.  Ja- 


FURI08I  NULLA  VOLUNTAS  EST.  A 

■aadman  has  no  will.  Dig.  50.  17.  5:  Id.  1. 
IS.  19. 1;  Broom.  Lieg.  Max.  (3d  London  Ed.) 

FURIOtrrV.  InSoot^law.  I(adnfl8s.as 
dlstlngBUilMd  tranLCitaltr  or  Idioqr. 

FURI08U8  (Utt)  Ab  iBsano  man;  a  mad- 
ana  n  ;  a  lunatic. 

In  ^'«  neral.  such  a  man  can  make  no  eon- 

trart.  bf>raiisp  he  has  no  rapacity  or  will: 
Furiotu*  nullum  negotium  genere  potest. 
««fa  iioa  inteOiifit  faotf  agit.  Inst  3.  20.  S. 
Inderd.  he  Is  considered  so  incapable  of  ex- 
ercising a  will  that  the  law  treats  him  as 
M  he  were  absent:  Furiosi  nulla  voluntas 
sal.  FwiowB  obMaNs  loco  e$t.  Dig.  1.  ult 


40.  124.  1.  Boo  'OnsaBlty:'*  "Noii  Compos 
Mentla." 

FURI08US  ABSENTfS  LOCO  EST.  A 
madman  is  considered  as  absent  Dig.  50. 
17.  Si.  1. 

PURI08U8  NULLUM  NEGOTIUM  CON* 

trahere  (gerere)  potest  (quia  non  Inteillgit 
quod  agit).  A  lunatic  cannot  make  a  con- 
tract.   Dig.  60.  17.  5;  1  Story.  Oont  (4tb 

Ed.)  p.  76. 

FURI08U8  80L0  FURORE  PUNITUR.  A 

madman  is  punished  by  his  madness  alone. 
Co.  Litt.  247;  Broom,  Leg.  Max.  (3d  I.<ondon 
Ed.)  14;  4  Sharswond,  151.  Comm.  24.  25. 

FURIOSUS  STIPULARI  NON  POTEST 
nee  aiiquod  negotium  agere,  qui  non  inteillgit 
quid  agit.  An  insane  person  who  Icnows  not 
what  he  does  cannot  make  a  bargain,  noi> 
transact  any  boslnsss.  4  Ooko^  ISS. 

FURLINGUS  (Lat)  A  furlong,  or  a  far- 
row ono^dslith  part  of  a  mile  long.  Go.  LltL 

5b. 

FURLONG.  A  measure  of  length,  being 
forty  polos,  or  oDo^ighth  of  a  mllo. 

FURLOUGH.  A  permission  given  in  the 
army  and  navy  to  an  otTirer  or  prhratoto  ab* 
sent  himself  for  a  limited  time. 

FURNACE  (from  Aumw«.  an  oven).  Asum 
of  money  paid  to  the  lord  by  the  tenants, 
who  wore  bound  by  their  tonuro  to  bako  af 
the  lord's  oven,  for  the  privilege  of  baking 
elsewlioro.  Ths  word  la  also  «sed  to  signify 
the  gain  or  profit  taksn  and  reoelvod  for 

baking. 

FURNITURE.  Personal  chattels  in  the  use 
of  a  family.  By  the  term  "household  furni- 
ture" in  a  will,  all  personal  chattels  will 
pass  which  may  contribute  to  the  use  or  con- 
venience of  the  householder,  or  the  orna- 
ment Of  the  house;  aa^  plate,  linen,  china 
(botti  ttseftti  and  ornamental),  and  pletares. 
Ambl.  610;  1  .Johns.  Ch.  (N.  Y.)  329.  388: 
1  Sim.  ft  S.  189;  3  Russ.  301;  2  Williams. 
Ex'ra.  76S;  1  Bop.  Leg.  SOS.  S04;  S  Yea.  SU, 
313. 

"It  (the  word  "furniture"!  Is  very  general 
both  in  meaning  and  application,  and  its 
meaning  changes  so  as  to  take  the  color  of. 
or  to  be  in  acoord  wltli,  the  subject  to  which 
it  is  applied."  The  article??  spoken  of  as 
furniture  of  different  place.s,  as  of  a  house,  a 
ship,  or  a  store,  "differ  in  kind  ar.-ordlng  to 
the  purposes  which  they  are  intended  to  sub- 
serrs;  yet,  being  put  and  employed  tn  the 
several  places  as  the  equipment  thereof  for 
ornament,  or  to  promote  comfort  or  to  facili- 
tate  the  business  therein  done,  and  being 
kept  or  intended  to  be  kept  for  those  or 
some  of  those  purposes,  they  pertain  to  such 
places,  au'i  constitute  the  fnmltare  thereof.** 

63  Ala.  401. 

FURNITURE  OF  A  8HIP.  This  term  in- 
cludes everything  with  which  a  ship  requires 
to  be  furnished  or  equi|)p*^<l  to  make  her 
seaworthy.  It  comprehends  all  articles  fur 
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nlshed  by  ship  chandlers,  which  are  almost 
innumerable.    1  Wall.  Jr.  (U.  S.)  869. 

FURNIVAL'8  INN.  Formerly  an  inn  oCi 
chancery.   See  "Inns  of  Chancery."  I 

FUROR  CONTRAHI  MATRIMONIUM 
non  sinit,  quia  consensu  opus  est.  Insanity 
preventa  marriftge  from  being  contracted, 
beoMiM  enuNnt  Is  nmML  1  Ym.  *  B.  140; 
1  BL  OomatL  4S»;  4  Joluia  Oh.  (N.  T.)  S4S, 
345. 

FUR8T  AND  FONDUNQ  (Saxon).  Time 
to  ftdTiM  or  talra  ooubML  Laws  Hen.  I.  e. 
4f ;  Whisiisw. 

FURTHER  ADVANCE.  A  second  or  sub- 
sequent loan  of  money  to  a  mortgagor  by 
a  mortgagee,  either  upon  ths  hubs  seearltr 
as  the  original  loan  was  advanced  upon,  or ! 
an  additional  security.  Kquity  considers  the 
arrears  of  intfi  t  -t  nr;  a  mortgage  security 
oonverted  into  principal,  by  agreement  be- 
tn^en  partlsik  as  a  furOitr  advaaoe. 
Wharton. 

FURTHER  ASSURANCE.  This  phrase  (s 
Irequentiy  used  in  osvsnanta  when  a  cove- 
nantor  has  grantsd  aa  sstato^  and  It  is  sup- 
posed some  further  ronveyanoa  May  be  re- 
quired. He  then  enters  into  a  OSVeuaut  for 
further  assurance,  that  is,  to  ntSke  any  oth- 
er conveyance  wlilch  may  be  lawfully  re- 
Qolred. 

FURTHER  DIRECTIONS.  When  a  mas- 
ter ordinary  in  chanrery  made  a  report  in 
porouance  of  a  decree  or  decretal  order,  the 
eanae  was  again  set  down  before  the  Judge 
who  made  the  decree  or  order,  to  be  proceed- 
ed with.  Where  a  master  made  a  separate 
report,  or  one  not  in  pursuance  of  a  decree 
or  decretal  order,  a  petition  for  oonseqaen- 
tial  directions  had  to  be  presented,  since  the 
cause  could  not  be  set  down  for  further  di- 
rections under  such  circumstancea  See  2 
Daniell.  Ch.  Pr.  (6tb  Bd.)  IStt,  nMe;  Ra- 
palje  ft  L. 

FURTHER  HEARING.  Inpractice.  Hear 
Ing  at  another  time. 

FURTHER  MAINTENANCE  OF  ACTION, 
plea  to.    A  plea  n\'  matter  artslag  SlOCS  the 

commencement  of  the  suit. 

FURTUM  (Lat.  theft).  The  fraudulent  ap- 
propriation to  one's  self  of  the  property  of 
another,  with  an  intention  to  (>onimit  fhoft, 
without  the  consent  of  the  owner.  Fleta. 
lib.  1.  c.  86;  Brseton,  150;  8  Inst  107. 

The  thing  which  has  hssn  stolen.  Brae- 
ton,  ir.r 

FURTUM  CONCEPTUM  (I>at.)  The  theft 
which  was  diseloeed  where,  upon  searching 
any  one  In  the  presence  of  witnesses  in  due 
form,  the  thing  stolen  is  found.  "Detected 
thfft"  is.  perhaps,  the  nearest  concise  trans- 
lation of  the  phrase,  though  not  qaite  exact 
Vicat 

FURTUM    R8T   CONTRKCTATIO  REI 

alienae  fraudulenta,  cum  animo  furandi,  in- 
vito illo  domino  cujus  res  ilia  fuerat.  Theft 


is  the  fraudulent  handling  of  another's  prop- 
erty, with  an  intention  of  stealing,  againit 
the  win  of  the  proprleCor,  whose  propertsr  It 
was.  8  Inst  107. 

FURTUM  GRAVE  (Lat.  aggravated  theft). 
Formerly,  there  were  three  daaaes  of  this 
theft:    First,  by  landed  men;  seoond,  br  a 

trustee  or  one  holding  property  und^r  a 
trust;  third,  theft  of  the  majora  animalui, 
larger  animals,  including  children.  1  Bs«T. 
Civ.  Law,  352,  note;  Bell.  Diet 

FURTUM  MANIFE8TUM  (Lat open  theft). 
Theft  where  a  thief  is  caught  with  the  prop 
erty  in  his  poesearton.  Brseton,  IMb. 

FURTUM  NON  EST  UBI  INITIUM  HA- 
bet  detentionis  per  dominum  rei.  It  is  not 
Uieft  where  the  eontmeneenient  of  tte  4slea> 
tion  arises  throogh  flM  OWBSr  Of  the  thing. 

3  Inst  107. 

FURTUM  OBLATUM  (Lat)  The  theft 
eommltted  when  stolen  property  Is  offered 

any  one  and  found  upon  him:  the  crime  of 
receiving  stolen  property.  Calv.  Liox.;  Vi- 
cat 

FUSTIGATIO.  In  old  English  law.  Abeat- 
ing  with  sticks  or  clubs;  one  of  the  ancient 
Idnds  of  punishment  of  malefaotofs.  Brae* 
ton.  foL  104hb  lib.  8,  tr.  1,  e.  6. 

FUSTIS.  In  old  English  law.  A  sUfl. 
used  in  making  livery  of  seisin.  Bracton, 
fol.  40. 

.  A  baton,  club,  or  cudgel.  Spelmsa. 

FUTURE  DEBT.  In  Scotch  law.  A  debt 
which  is  created,  but  which  will  not  become 
due  till  a  future  day.  1  Bell.  Oooun.  (Bth 

Ed.)  316. 

FUTURE  ESTATE^  An  esUte  which  U  to 
oonmenee  In  possesslott  In  the  tature  fin 

fiitiiro).  It  includes  remainders,  reversions, 
and  estates  limited  to  commence  in  futuro 
without  a  particular  estate  to  support  flunn, 
which  last  are  not  good  at  common  law.  ex- 
<  ept  in  the  case  of  terms  for  years.  See  2 
Sharswood.  BI.  Comm.  165.  In  New  York 
law  it  has  been  defined  as  "an  estate  limited 
to  commence  In  posseeslon  at  a  fatare  di^. 
either  without  the  intervention  of  a  pre- 
cedent estate,  or  on  the  determination  by 
lapse  of  tlrnt'.  or  otherwise,  of  a  precedent 
estate  created  at  the  same  time^"  thus  ex- 
cluding reversions,  whieh  cannot  be  said  to 
h'-  rif  atfd  at  tho  same  time,  because  they 
are  a  remnant  of  the  original  estate  remain- 
ing in  the  grantor.  11  Bev.  St  N.  T.  (8d 
Ekl.)  9.  §  10. 

FUTURES.  See  "Gambling  Oontrset.** 

FUTURI  fl.af  those  who  are  to  be).  Part 
of  the  commencement  of  old  deeds.  "Sciant 
prsetentM  et  fvturi,  qued  ego,  talis,  dedi  el 
rtmcHiti."  etc..  let  all  men  now  living  and 
to  come  know  that  I.  A.  B.,  have.  etc.  Brac- 
ton, 84b. 

FUZ,orFUST.  A  wood  or  forest 

FYHTWiTE.  One  of  the  Ansa  hMorred 

for  homicide. 


Digitized  by  GoogIc 


« 

FYLE 


(401) 


FYRDWITE 


PYLE.  or  FFYLE  ( Scotch).  In  old  Sootch 
PFMtloe.  To  declAre  or  find  guilty;  liter- 
ally, to  defile:  to  make  or  declare  fOul:  as 

clcnRe  was  to  a<qiiit.  literally  to  rlean  or 
cleanse.  "Swa  that  he  quha,  of  his  con- 
aclence.  can  nocht  clcngc,  he  of  neccessltle 
mon  fyle."  1  PItc.  Crlm.  Tr.  pt  1.  p,  314. 
"The  assyise  in  ane  voce  ffylis  the  nid  R. 
W."  2  Pltc  Grim.  Tr.  78. 

FY  LIT.    In  old  Scotch  practice.  Fyied: 

found  guilty.   See  "Fyle." 

FYNDERINGA  (Saxon).  An  offenae  or 
trespass  for  whldi  the  fine  or  oompeneatlon 
was  reserred  to  the  king's  pleasure.  Leg. 


Hen.  I.  e.  10.  Us  nature  Is  not  known.  Spel- 
man  reads  fyad«rin^  and  Interprets  It 
"treasure  troTe:**  hut  Oowell  reads  fyrderin- 

ga.  and  Interprets  it  a  JoininR  of  the  kinp's 
flrd  or  host,  a  neglect  to  do  which  was  pun- 
ished by  a  fine  called  "llrdnlte."  See  Cowell; 
Spelman.  Du  Cange  agrees  with  Ck>well. 

FYRD.  The  military  array  or  land  force 
of  the  whole  country.  Contribution  to  the 
fyr<i  was  one  of  the  imposts  forming  the  tH- 

noda  ncfcssitas.  Wharton. 

FYRDWITE.  The  fine  incurred  by  neg- 
lecting to  Join  the  fyrd;  one  of  the  ri^ts  of 
the  crown.  Anc.  Inst  Bng. 
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G.  In  Law  French.  Frequently  used  at 
the  beginning  of  words  to  express  the  Eng- 
lish "W.;"  as  "gage"  for  "wage,"  '*g»liiace" 
for  "wainage,"  aad  the  like. 

GABEL,  GAFOL,  or  GAVEL.  .\  tax,  Im- 
position, or  duty.  This  word  is  said  to  have 
the  same  signification  that  gabelle  formerly 
had  in  France.  Cunningham.  But  this 
seems  to  be  an  error;  for  gabelte  signified  In 
that  country,  previous  to  its  revolution,  a 
duty  upon  salt  Merlin,  ReperL  Lord  Coke 
■aye  that  gahel  or  gooel,  ifabhm,  gahettum, 
gabellcivm,  galbeJletum,  aud  gavillettum  sig- 
nify a  rent,  duty,  or  service  yielded  or  done 
to  the  king  «r  moj  other  lord.  Co.  Lltt. 
14te. 

GABELLA.  In  old  European  law.  A  tax 
or  duty  on  merchandise  or  personalty.  Spel- 
maa;  CowelL 

A  tax  on  nit  la  Ftance.  Spelmaii;  Brande. 

GABLUM,  GABULUM,  or  GABULA.  The 
gable  end  of  a  building.  Kennett.  Par.  Ant 
p.  SOI;  CowelL 

A  tax.  DoCaaca. 

GABULU8  DENARIORUM.  Beat  paid  in 

money.  Seld.  Tit.  Hon.  321. 

GAFOLQI LD,or  GAFFOLOQI LO.  The  pay- 
ment Of  reat  or  Income. 

C.afolgild,  payment  of  such  rent,  etc  Ga- 
folland  was  land  liable  to  tribute  or  tax 
(Cowell);  or  land  rented  (Saxon  Diet.)  Sfo 
Tayl.  Ilist  GaTelUnd,  pp.  26,  27,  1021;  Anc. 
Inst.  Eng. 

GAGE,  or  GAGER  (Law  LaL  vadium).  Per- 
sonal property  placed  by  a  debtor  in  posses- 
sion of  his  creditor  as  a  security  for  the 
payment  of  his  debt;  a  pledge  or  pawa  iq. 
V.)    Glanv.  lib.  10.  c.  6;  Britt.  c.  27. 

To  pledge;  to  wage.  Webster. 

Ocffer  is  used  both  as  noun  and  verb;  e.  g., 
gngcr  dri  Ir}/.  wager  of  law.  Jacob.  Hai/rr 
ley,  to  wage  law.  Britt.  c.  27.  Oager  deUv- 
eroMce,  to  put  in  sureties  to  deliver  cattle 
distrained.  Tonnes  de  la  Ley;  Kitch.  Cts. 
fol.  14S;  Fitih.  Nat  Brer,  tola  67,  74. 

A  mortgage  is  a  dead  gage  or  pledge;  for, 
whatsoever  profit  it  yields.  It  redeems  not 
itself,  unless  the  whole  amount  secured  Is 
paid  at  the  appointed  tiaia.  OowelL 

GAGE,  ESTATES  IN.  Estates  held  In  se- 
curity, of  which  mortgages  are  the  most  com- 
mon  example. 

GAGER  DE  DELIVERANCE.    When  he 

who  baa  distrained,  being  sued,  has  not  de- 
livered the  cattle  distrained,  then  he  shall 
not  only  avow  tlip  distn'ss.  but  gager  deliver- 
OAce,  i.  0.,  put  in  surety  or  pledge  that  he 
wUl  d«Uver  them.  Fttih.  Nat  Br«T. 

GAGER  OEt  LEY.  Wager  of  law. 


GAIN.  Prnflts. 

A  mutual  insurance  company  is  au  asso- 
ciation for  the  purpose  of  "gain ; "  the  reduc- 
tion of  a  loss  belag  a  gain.  61  U  J.  Ch.  DIt. 
344. 

GAIN  AGE.  Wainage,  or  the  draught  oxen, 
horses,  wain,  plough,  and  furnitur.-  for  car- 
rying on  the  work  of  tillage.  Also,  the  land 
tilled  Itself,  or  the  profit  arising  from  It 
Old  Nat.  Brev.  fol.  117. 

Gainor,  the  sokeman  that  hath  such  land 
in  ooeopatloa.  Old  Nat  Brer.  foL  IS. 

QAINERY.  TlUageborthepraAtoCtfllaca. 

Blouat 

GAJUM  (from  gnfiium).    In  old  WurCipeSII 

law.   A  thick  wood.  Spelman. 

GALE.  In  English  law.  The  right  to  open 
and  work  a  mine  within  the  hundred  of  St. 
Briavels.  or  a  stone  quarry  within  the  open 
lands  of  the  forest  of  X>«eui,  in  Olouceeter* 
shlra.  The  peeollar  lawa  aad  eaitona  oC  atfa 
district  are  resulafted  fegr  St  1  ft  2  Ylct  e^ 

43. 

GALEA.    A  galley.  Spelman. 

GAUENE8.  la  old  Scotch  law.  A  Uad  ot 
compensatloB  for  slaughter.  Bell.  Diet 

GALLI  HALPEN8,  or  GALL!  HALF- 

pence.  A  kind  of  coin  which,  with  suskina 
and  doitkins,  was  forbidden  by  St.  3  Hen.  V. 
c.  1;  4  Bl.  Comm.  99;  3  Reeve.  Hist.  Eng. 
Law,  261. 

GALLOWS.  An  erection  on  whkdi  to  haac 

criminals  condemned  to  death. 

GAM  ACTA  (Law  Lat )  In  old  European 
law.  A  stroke  or  blow.  L.  Boior,  tit  2,  c.  4; 
Bpelaiaa. 

GAM  A  LIS  (Law  Lat.)  In  old  European 
law.  A  child  bom  In  lawful  wedlock;  also 
one  bom  to  betrothed,  but  aaamrried.  par- 
ent*. Bptfaiaa. 

QAMBLINQ.  See ''Gamlas.'' 

GAMBLING  CONTRACT.  One  in  which 
the  parties  in  effect  stipulate  that  they  shall 
gain  or  lose  upon  the  happening  of  an  un- 
certain event  in  whirh  they  have  no  inter- 
est except  that  arising  from  the  possibility 
of  such  gala  or  loss.  168  Pa.  St  247. 

Gambling  contractp  may  be  hy  hot  or 
wager  {q.  v.),  which  is  thoir  simplest  form: 
by  lottery  (7.  r.);  or  they  m;iy  be  disguised 
in  the  form  of  a  legitimate  transaction,  the 
ordinary  form  b^n«  bt  deallaff  la  tetures  (f . 
!•..  infra).  The  validity  of  such  contracts  de- 
pends on  whether  the  intention  of  the  par- 
ties at  the  inception  Is  to  deliver  the  goods 
bargained  for,  or  to  settle  on  the  basis'  of 
diftereace  In  price  (166  Bl.  617;  63  N.  T. 
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919:  W  wis.  197).  The  course  of  specula- 
tive dealing  has  given  rise  to  a  number  of 
tecbnicai  terms,  some  of  wblch  are  bere 


«*Biills  and  Beftn."  See  intm,  tills  title. 

*njong;"  "Short." 

"Corner."  An  artificial  scarcity  created 
hj  bokUas  property  off  the  market  for  the 
extortion  of  abnormally  high  prices.  Where 
the  purchases  of  any  party  or  parties  ex- 
ceed the  amount  of  contract  grain  In  regu- 
lar warehouses  on  the  last  delivery  day  of 
the  month  for  which  such  purchases  have 
been  made,  the  grain  so  bought  is  said  to 
be  cornered. 

"Cover."  Tlie  buying  in  of  grain  or  stocks 
to  nil  short  contracts  Is  called  "covering." 

"Covering  shorts."  Buying  in  property  to 
fill  contracts  (usually  for  future  delivery) 
prevtonsly  made. 

"Delivery."  When  stock  is  brought  to  the 
iiuyer  in  exact  accordance  with  the  rules  of 
the  stock  exchange  it  is  called  a  "good  de- 
livery." When  tbere  are  Irregularities,  the 
shares  being  of  unacceptable  issues,  or  the 
rules  of  the  exchange  being  contravened  In 
some  r)articular,  the  delivery  is  pronounced 
"bad."  and  the  buyer  can  appeal  to  the 
board.  Also  when  warehouse  receipts  for 
grain  are  delivered  in  fulfillment  of  con- 
tracts. 

"For  a  tttm."  Said  of  a  speculative  in- 
veatmoit  for  a  tmall  prollt  or  loss.  A  qiilck 
play.  A^flyor."  8eo  Intra,  this  tlUs^ ''Scalp- 
ing." 

**FMBr8a."  Buyers  of  cash  products  pro- 
tect themselves  against  possible  loss  by  sell- 
ing an  agreed  amount  for  future  delivery  in 
some  general  market.  Such  contracts  are 
called  "futures"  because  they  do  not  termi- 
nntll  some  desISBStod  montli  In  tb»  fu- 
These  transactions  pass  from  hand  to 
hand,  and  may  be  turned  over  hundreds  and 
thousands  of  times  in  an  active  market  be- 
fore matnrity.  and  this  is  called  "dealing  in 
fUtuisa.**  Nearly  all  speculative  operations 
are  in  futures. 

"Hedge."  The  operaUon  called  "hedging" 
hy  speculators  la  praetleally  the  same  as 
"8tr.i<l(!!inp "  thootfl  the  terms  are  not 
synonymous.  Traders  hedge  to  avert  a  loss, 
and  straddle  for  a  profit.  See  tnlHt,  t^** 
UUe.  "Straddle." 

"Holdhis  the  market"  Buying  sufficient 
Ftook  or  coBunodltlet  to  keep  Hm  price  firom 
declining. 

"iB  •iglit'*  Said  of  stocks  of  grain,  cot- 
ton, coffee,  or  other  merchandise  available 
for  immediate  use.  Grain  stored  in  private 
warehouses,  or  held  by  producers,  is  not 
usually  included  in  the  supply  "in  sight." 

"Insiders.'*  Those  who  own  a  controlling 
Interest  or  an  Important  interest  in  the 
stocks  of  a  concern,  and  who  are  therefore 
tBtasBtUd  111  dIrsetlBg  Its  aitsirs. 

"Investment  buying  "  This  phrase  Is  gen- 
erally used  in  contradistinction  to  buying 
for  specalation.  or  for  a  quick  turn  In  the 
asarkot.  it  la  understood  to  moan  buying 
to  boM  for  a  considerable  time. 

"l/ong."   One  who  has  property  bought  in 
aBtidpation  of  a  rise  in  price.  Hence,  for  a 
to  be  'HoBf"  of  stocks  or  grata  pm> 


supposes  him  to  be  a  "bull."   Also  used  ad- 
ject ively. 

"Liong  interest"  The  aggregate/  amount 
<rf  InvcNBtment  holdings  in  any  speculative 
market. 

•  Long  market."  A  market  that  is  over- 
bought, the  volume  of  open  contracts  to 
buy  property  for  future  delivery  being  in 
dangerous  excess  of  the  probable  demand. 

"Margin.  "  Money  or  collaterals  deposited 
with  a  broker  to  protect  contracts,  usually 
for  future  delivery. 

"Option  Property  ijoiiRht  or  sold  at  the 
call  or  demand  of  the  buyer  or  seller,  as 
may  be  specified;  a  conditional  contract 

"OuUlders."    The  general  trading  public 
The  investors  in  stock  or  grain  who  base 
their  Judgment  largely  on  the  genenU  situa- 
tion. 

'Pegged."  Said  of  a  market  that  refuses 

either  to  advance  or  to  declin.-.  because 
brokers  have  been  supplied  with  seiiing  or 
buying  orders  in  excess  of  the  demand. 

"Privileges."  "Puts"  and  "calls."  A  "put" 
is  the  privilege  or  option,  which  a  person 
purchases,  of  "putting."  i.  e..  delivering  prop- 
erty  or  contracts  for  property  to  the  seller 
of  such  privilege,  at  a  named  price,  within 
a  stipulated  time.— one  or  more  days  weeks 
or  months.  "Puts"  are  good  (from  the  buy- 
ers standpoint)  when  the  market  declines 
below  the  "put"  price  within  the  time  cov- 
■ered  by  the  privilege  contract.  The  buyer 
MO  then  buy  the  property  at  the  cheaper 
ngure,  and  "put"  it  to  the  person  who  sold 
him  the  risk,  his  profit  being  the  difference 
between  the  "put"  price  and  the  quotation 
at  which  the  property  Is  bought  with  which 
to  make  the  delivery.  A  "call"  is  the  re- 
verse of  a  "put,"  the  purchaser  of  a  "call" 
acquiring  the  right  to  -call"  upon  the  seller 
of  the  pri\i!ege  for  property,  or  contracts 
for  property,  at  a  named  price,  within  a 
stipulated  time.  "Calls"  are  good  when  the 
market  advances  above  the  call  price  and 
the  buyer  of  such  privilege  is  enabled  to 
sell  at  a  profit  the  property  "called"  from 
the  seller  of  the  privilege.  Trading  in  priv- 
ileges Is  illegal  In  some  states,  notably  in 
Illinois. 

"Pyramiding."  Enlarging  one's  operaUons 
by  the  use  of  profits  which  one  has  made. 

"Scalper."  One  who  trades  in  options 
continually,  and.  by  reading  the  temper  of 
the  marl<et  at  the  moment,  tries  to  get  a 
profit  out  of  the  minor  fluctuations. 

"Scalping."  Buying  and  selling  on  smaU 
fluctuations  of  the  marint  Taking  a  tmiin 
profit  or  a  small  loss. 

"Short"  or  "Short  Intereet."  The  seller  of 
a  property  which  he  does  not  possess  and 
will  not  deliver  until  he  has  afterwards 
bought  the  same  is  called  a  "short"  He  IS, 
by  necessity,  a  "bear."  The  aggregate 
amount  of  such  Aortage  by  these  sellers  is 
called  the  "short  Interest" 

"Short  market"  A  market  that  is  over- 
sold; the  volume  of  open  contrauls  to  de- 
liver property  being  In  dangerous  excess 
of  available  supply. 

"Short  selling."  The  process  of  selling 
property  for  futuro  delivery,  in  the  ezpecta- 
tlon  of  being  able  to  obtain  the  property 
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cheaper  before  the  maturity  of  contract,  or 
of  being  able  to  dose  out  the  contract  at  a 
profit  without  the  actual  delivery  of  the 
property. 

"Split."  A  transaction,  onr-half  at  one 
quotation  and  one-half  at  another.  For  in- 
stance, the  quotation  5Z'%-%  means  that 
one-half  of  the  quantity  traded  in  was  at 
53%  and  the  other  half  at  53%.  This  quo- 
tation i.-^  just  lia!t"-way  between  53%  and 
68%.  Only  an  even  number  of  thousand 
bnaliels  can  be  traded  In  on  a  tpllt,  as,  for 
instance,  2,000,  6.nno,  lo.ooo,  etc 

"Spread."  A  "spread"  is  a  double  priv- 
ilege entitling  the  holder  to  deliver  to,  or 
to  flwnand  from*  the  aigaer  a  certain  amount 
<rt  vtocic  on  the  terma  speeflled.  Dffterences 
in  prices,  as  between  May  and  .Inly  wheat, 
or  between  the  put  and  call  price,  or  between 
the  price  of  the  same  optton  In  different 
^tles. 

"Squeezed."  Said  of  '.short  sellers,"  who, 
by  reason  of  havinK  oversold  the  market, 
are  forced  to  pay  an  artlflcially  high  price 
for  propertjr  with  which  to  fill  contracte. 

"Stop  order."  An  operator  may  ^ive  his 
broker  orders  to  close  out  his  deals  when 
the  maritet  goes  against  him.  and  when  quo- 
tations reach  a  certain  point,  and  in  that 
case  he  is  said  to  hare  given  a  "stop  or- 
der." When  a  declining  market  is  filled 
with  "stop  orders"  to  sell,  the  bears  may 
make  extraordinary  efforts  to  force  quota- 
tions down  to  a  point  which  reaches  the 
"stop  orders,"  and  which  will  thus  throw 
on  the  market  more  securities  or  (  oiiiniodi- 
ties.  In  the  same  way,  on  an  advancing  mar- 
ket, the  balls  may  endeavor  to  raise  quota* 
tions  to  a  point  that  will  reach  Stop  orders 
of  short  sellers,  and  force  their  brokers  to 
become  buyers. 

"Straddle."  A  trader  who  is  "long"  of 
one  option  and  "short"  of  another  option 
has  "straddled"  the  market  Example:  A. 
buys  corn  for  May  delivery,  and  sells  an 
equal  amount  for  December  delivery.  In  the 
expectation  that  the  former  will  advahce  and 
the  latter  decline.  It  is  also  called  a  "strad- 
dle" when  a  trailer  buys  property  for  future 
delivery  in  one  market,  and  sells  in  another. 

"Wash  trades.**  Pretended  trading.  Trades 
made  on  an  open  market  by  parties  between 
whom  there  ia  a  tacit  or  private  under- 
standing that  they  shall  be  void.  Done  with 
a  view  to  influence  prices,  and  considered 
a  reprehensible  practice. 

GAMBLING  DEVICE,  or  GAMING  DE* 
vice.  Any  appliance  or  contrivance  used  for 
the  purpose  of  gambling. 

The  game  played,  the  Intangible  result  of 

the  device,  is  to  ho  dlstinj^nishnd  from  the 
device.  Thus,  the  game  of  poker  is  not  a 
"gambling  device.**  t  Ortg.  2S8. 

QAMBLINQ  POLICY.   A  policy  of  life  Inr 

Burance  Issued  to  one  as  beneficiary  who  has 

no  interest  in  the  life  of  the  Insured. 


GAME  LAWS.  Laws  regulating  the  kill- 
ing or  taking  of  birds  and  beasts,  as  game. 

The  Bnglish  game  laws  are  founded  on  the 
Idea  of  restricting  the  right  of  taking  game 

to  certain  privileged  ^•la.s.^es.  generally  lan  l- 
holders.  In  1831,  the  law  was  so  modified  as 
to  enable  any  one  to  obtain  a  certificate  or 
license  to  kill  game,  on  payment  of  a  fee. 
The  laws  relating  to  game  in  the  United 
States  are  generally,  if  not  universally, 
framed  with  reference  to  protecting  the  sn> 
Imals  from  indiscriminate  and  unreasonable 
havoc,  leaving  all  persons  free  to  take  gam*", 
under  certain  restrictions  sus  to  the  season 
of  the  year  and  the  means  of  capture.  The 
details  of  these  regulations  mtist  be  sought 
in  the  statutes  of  the  several  states.  60  N. 
Y.  10;  97  lU.  820. 

GAMING.  A  contract  between  two  or  more 
persons,  by  which  they  agree  to  play  by  cer- 
tain rules  at  cards,  dice,  or  other  contriv- 
ance, aixi  til  at  one  may  be  ttio  Umw,  and 

another  the  winner. 
To  stake  money  on  a  chance.  Whart 

Crim.  Law,  §  1465. 

Any  sport  or  play  carried  on  between  two 
persons,  depending  on  skill,  chance,  or  the 
transpiring  of  an  unknown  future  event,  on 
the  result  of  which  some  valtiable  thing  is 
to  be,  without  consideration,  transferred 
from  one  to  the  other.  Bish.  St.  Crimes.  § 
861. 

The  statutes  against  gaming  are  generally 
confined  to  games  into  which  an  element  of 
chance  enters.  Thus,  tenpins  (8  Ired.  [N. 
C]  271),  foot  ball  (1  Mod.  186).  and  wrest- 
ling (8  Car.  it  P.  878)  have  been  held  not  to 
be  pamlng. 

"Gaming"  is  synonvmous  with  "'gam- 
bling." Bish.  St.  Crimes.  §  858. 

It  is  to  be  distinguished  from  "bet"  or 
"wager,"  which  may  be  laid  upon  games,  or 
things  not  games.  8  Ind.  14.  * 

GAMING  HOUSES.  Houses  kept  for  the 
purpose  of  permitting  persons  to  gamble  for 
money  or  other  valuable  thing.    They  are 

nuisances  In  the  eye  of  the  law.  being  detri- 
mental to  the  public,  as  they  promote  cheat- 
ing and  other  corrupt  practices.  1  Russ. 
Crimes.  299;  Rose.  Crim.  Bv.  688;  8  Denle 

(N.  Y.)  101. 

A  house,  office,  room,  or  other  place  kept 

for  the  purpose  of  betting  between  persona 
resorting  thereto.   8te^.  ^m.  Lnw.  art 

182. 

GANANCIAL.  m  Spanish  law.  Property 

held  in  community. 

The  property  of  which  it  Is  formed  be- 
longs in  common  to  the  two  consorts,  and,  on 
the  dissolution  of  the  marriage,  is  divisible 
between  them  in  equal  shares.  It  is  confined 
to  their  future  acquisitions  durante  el  mmt- 
Hmonio,  and  the  fnttoe  or  rents  and  profits 
of  the  other  property.  1  Purge,  Confl.  Laws. 
418.  419:  Aso  ft  M.  Inst.  bk.  1.  tit.  7.  c.  5.  §  1. 


GAME.  Birds  and  beasts  of  a  wild  nature,  GANANCIAS  (Spanish).  In  Spanish  law. 
obtained  by  fowling  and  hunting.  Bac  Abr.  Gains  or  profits  resulting  from  tiio  omploy^ 

See  n  Mete.  (Mass.).  79.  I  ment  of  property  held  by  husband  and  wffe 

All  sorts  of  birds  and  beasts  that  are  ob-l  in  common.  White,  New  Recop.  bk.  1,  tit.  T. 
Jecta  ot  the  duuM.  Wbartoo.  1 1.  B. 
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GANG  WEEK.  The  time  when  the  bounds  i 
of  the  parish  are  luatrated  or  gmie  over  hgr 

the  parish  omri>rs, — ^fogatlou  wook.    Bnc.  I 

Lond.;  Rapalje  &  L.  ' 

GANGIATORI.  OfTlcors  in  ancient  times, 
Whose  httslnesg  it  was  to  examine  weilfhta 
and  measures.  Skene  de  Verb.  Sign. 

GANTELOPE.  A  military  punlshiiH'nt.  in 
which  the  criminal  running  between  tiie 
ranks  receives  a  lash  from  each  man.  Ehic. 
Lond.  This  was  called  "running  the  gaunt- 
lett."  the  word  itself  being  pronounced 
"gannUett" 

GAOL.  This  word,  sometimes  written  "jail." 
l3  said  to  be  derived  from  the  Spanish  jaula, 
a  cage  (derived  from  ewta);  In  French, 
ffeolr.  gaol.  1  ^fan.  &  C.  222.  note  (a).  A 
prison  or  building  debignated  by  law  or  used 
by  ttie  sheriff  for  the  confinement  or  deten- 
tion of  those  whose  persons  are  iudicially 
ordered  to  he  kept  in  custodj.  See  6  Johns. 
(X.  Y.)  22:  14  Viner.  Abr.  9;  Bac.  Abr.; 
Dane.  Abr.  Index;  4  Comyn,  Dig.  619.  See 
-Jail." 

GAOL  DELIVERY.  In  BttgUsh  law.  To 
Insure  the  trial,  within  a  certain  time,  of  all 
prisoners,  a  patent,  in  the  nature  of  a  let- 
ter, is  i.'^suod  from  the  king  to  certain  per- 
sons, appointing  them  his  Justices,  and  an* 
thorlsing  them  to  deliver  hie  gaols.  See 
"Oenena  Gaol  Delivery." 

GAOL  LIBERTIES,  or  GAOL  LIMITS.  A 

space  marked  out  by  limits,  which  is  consid- 
ered as  a  part  of  the  prison,  and  within 
which  prisoners  are  allowed  to  go  at  large 
on  giving  security  to  return.  Owing  to  the 
rigor  of  the  law  which  allowed  eapUu,  or  at- 
tachment of  the  person,  as  the  first  process 
against  a  debtor,  statutes  were  from  time  to 
Ume  passed  enlarging  the  gaol  liberties,  in 
order  to  mitigate  the  hardships  of  imprison- 
ment. Thus,  the  whole  city  of  Boston  was 
held  the  "gaol  liberties"  of  Its  county  gaol. 
And  so  with  a  large  part  of  New  York  City. 
Act  March  13.  1830  (8  Rev.  St.  N.  Y.  1829. 
App.  116).  The  prisoner,  while  within  the 
limits,  is  considered  as  within  the  walls  of 
the  prison.  6  Johns.  (N.  T.)  121. 

GAOLER.  The  keeper  of  a  gaol  or  prison; 
one  who  has  the  legal  custody  of  the  place 
where  prisoners  are  kept.  It  is  his  duty  to 
keep  the  prisoners  in  safe  custody,  and  for 
this  purpose  he  may  use  all  necessary  force. 
1  Hale,  P.  C.  601.  But  any  oppreeston  of  a 
prisoner  under  a  pretended  necessity  will  be 
punished;  for  the  prisoner,  whether  he  be  a 
debtor  or  a  criminal,  is  entitled  to  the  pro* 
tection  of  the  laws  from  oppression. 

GARANDIA,  or  GARANTIA  (Law  Lat.)  A 

warranty.  Spelman. 

GARATHINX  (Ix)mb.)  In  old  Lomhardlc 
law.  A  gift;  a  free  or  absolute  gift;  a  gift 
of  the  whole  of  a  thing.  Spelman. 

GARAUNTOR.  A  warrantor  or  vouchee, 
who  is  obliged  by  his  warranty  (garauntie) 


to  warrant  igaraunter)  the  title  of  the  war- 
rantee (fforaunte),  that  Is.  to  defend  bfm  In 

his  seisin,  and  if  ho  do  not  defend,  and  the 
tenant  be  ousted,  to  give  him  land  of  equal 
value.  Britt  c.  76. 

GARBA  (Law  Lat.)  In  old  English  law. 
A  bundle  or  sheaf.  Applied  to  bundles  of 
grain  (Bracton.  fol.  209),  sheaves  of  arrows 
(Skene  de  Verb.  Sign.),  etc. 

GARBALLO  DECIMAE  (Law  Lat.  from 
garba,  a  sheaf),  i^n  Scotch  law.  Tithes  of 
corn;  such  as  wheat,  barley,  oats,  pease,  etc. 

Also  called  parsonage  tithes  (decimae  recfO* 
riae).   Ersk.  Inst.  bk.  11,  tit.  10,  §  13. 

GARBLE.  In  old  English  statutes.  To  sort 
or  cull  out  the  good  from  the  bad  In  gplcM,' 
drugs,  etc.  Cowell;  Blount. 

GARBLER  OF  SPICES.  An  ancient  offi- 
cer In  the  city  of  London,  who  might  enter 
into  any  shop,  warehouse,  etc.,  to  view  and 
search  drugs  and  spices,  and  garble  and 
make  clean  the  eame.  or  see  that  it  be  done. 
St.  6  Anne.  c.  16. 

GARD.  A  ward  of  a  city. 

GARDE.  Custody;  ward;  care  or  keeping. 

QARDEIN.  Aguaidlaa.  Brltt  e.  SS.  81. 
Used  as  an  BngUeh'word  In  Co.  Utt  tSb. 

GARDEN.  A  piece  of  ground  appropriated 

to  raising  plants  and  llowers. 

A  garden  is  a  parcel  of  a  house,  and  passes 
with  it.  2  Coke,  82;  Plowd.  171;  Co.  Litt 
6b,  56a,  56b.  But  see  F.  Moore,  24;  Bac 
Abr.  "Grants"  (I). 

GARDIANUS  (Law  Lat.)  In  old  English 
law.  A  guardian,  defender,  or  protector.  In 
feudal  law,  gardio.  Spelman. 

A  warden.  GarrUanus  ecclc.iiac,  a  church- 
warden. Oardianus  (Juinque  Portuum,  war- 
den of  the  Cinque  Porta.  Spehnan. 

GARDINUM  (Law  LaL)  In  old  English 
law.  A  garden.  Reg.  Orig.  lb.  2;  Fleta,  lib. 

4,  c.  19,  §  8. 

Q  A  RENE  (Law  Fr.)  A  warren;  a  privl« 
leged  place  for  keeping  animale.   Britt  c 

19. 

GARNISH. 

 In  English  Law.  Money  paid  by  a  pris- 
oner to  his  fellow  prisoners  on  his  entrance 

into  prison. 

To  warn.  To  garnish  the  heir  is  to  warn 
the  heir.  Obsolete. 

 In  Practice.  To  attach  by  process  of 

garnishment. 

GARNISHEE.  In  practice.  A  person  who 
has  money  or  property  in  his  possession  be- 
longing to  a  defendant,  which  money  or 
property  has  been  attached  in  his  hands,  and 
who  ha.s  had  notice  of  such  attachment.  He 
is  so  called  because  be  has  had  warning  or 
notice  of  the  attachment. 

Sometimes  incorrectly  used  as  a  verb  in 
place  of  "garnish." 
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GARNISHMENT. 

In  Old  Practice.  A  warning  to  any  one 
for  his  appearance,  in  a  cause  in  which  he  is 
not  a  party,  for  the  information  of  the  court 
•ad  explaining  a  cause.  For  example,  in  the 
practice  of  Pennsylvania,  when  an  attach- 
ment issues  against  a  debtor,  in  order  to 
•Mam  to  the  plaintiff  a  claim  due  hf  a  tUrd 
person  to  such  debtor,  notice  is  given  to  such 
third  person,  which  notice  is  a  garnishment, 
■ad  he  is  called  the  **wumlAmr 

 In  Modern  Practice.  A  writ  or  process 

by  which  money  owing  to  a  defendant  is  at- 
tached In  the  hands  of  the  creditor,  and  the 
creditor  is  repaired  to  appear  at  a  designated 
time,  end  dlaelOM  tte  nature  and  extent  of 
the  indebtedness. 

In  some  atatee  tUs  process  is  called  "trus- 
tee prooeee,"  In  Gonnectleat  "factorizing  pro- 
CWe."  and  in  New  York  the  term  "garnlsh- 
nent"  is  not  used,  it  being  classed  as  an  at- 
tadun«nt 

QARNISTUIIA.  bi  old  BnglUh  tew.  Gar- 
niture; whatever  is  necessary  for  the  forti- 
fication of  a  city  or  camp,  or  for  the  orna- 
ment of  a  thing.  8  Bymer,  BM;  Dn  Caage; 

Cowell;  Blount 

QARSUMNE.  In  old  Eng^sb  law.  An 
amerciament  or  flue.  CowelL  See  "Gres- 
•one;'*  "Qroawmie;'*  "Oemiiiie.'' 

OARTBIt  See  'nCnlghta  of  the  Oaiter." 

QARTH.  to  OBgiUli  taw.  ▲  yard;  a  UtUe 

close  or  homestead  in  tlie  north  of  Wwg*^^, 
Cowell;  Blount 

A  dam  or  wear  la  a  rfver,  for  the  catching , 
of  flA.  Id. 

QARYTOUR.  In  old  Scotch  tew.  Wardar. 

1  Pltc.  Crlm.  Tr.  pt  1,  p.  8. 

QA8TALDU8.  A  iteward  or  baiUff.  Spel- 
man.   Alee  applied  to  tAitlm  officers,  as  a 

governor  of  a  city. 

In  the  book  of  feuds  It  Meme  to  have  been 
natA  la  the  eenae  of  '■warden." 

QASTINE  (Law  Fr.)  Waste  or  uncultivat- 
ed ground.  Brttte.67. 

GATE  (Saxon,  geat).  At  the  end  of  names 
of  places,  signlfles  way  or  path.  Cunning- 
ham. 

In  the  words  "beast  gate"  and  "cattle 
gate,"  it  means  a  right  of  pasture.  These 
righto  are  local  to  Suffolk  and  Yorkshire,  re- 
spectively. They  are  oonsiilcrr-d  as  corpo- 
real hereditaments,  for  which  ejectment  will 
lie  (%  Strange.  1084;  1  Ttorm  R.  1S7).  and 
are  entirely  distinct  from  right  of  common. 
The  right  is  sometimes  connected  with  the 
duty  of  repairing  the  gates  of  the  pasture, 
and  perhaps  the  name  COmes  from  this. 

GAUDIES.    Double  commons. 

A  term  used  in  the  English  universities. 
Wharton. 

OAUQIATOR  (Law  Lat)  In  old  Bngllsh 
tew.  A  gMiger  or  gager.  OowilL 


GAUGE R.  An  o£9cer  appointed  to  exam- 
ine all  tuns,  pipes,  hogsheads,  barrels,  and 
tierces  of  wine,  oil,  and  other  liquids,  and  to 
give  them  a  mark  of  allowance,  as  contain- 
ing tewfai  meaaora. 

QAUQETUM  (Law  Lat)  A  gauge  or  gaug- 
ing. Bloont 

GAVEL.  In  old  BngUflh  tew.  THhata; 
toll;  cuBtom;  yoarly  revenue,  of  which  there 
were  fonaarlr  vulona  kinda.  Jacob;  TayL 
met  Gavelkind.  28, 102.  Sea'WioL'' 

GAVELBRED.  In  English  law.  Rant  re- 
served in  bread,  com,  or  provision;  rent  paj- 
able  In  kind.  OowelL 

QAVELCE8TER.  A  certain  moaounj  of 
rent  ale.  OowelL 

GAVELET.  A  customaiy  process,  where- 
by the  lord  of  lands  in  gavdUnd  might  seize 
the  land  in  the  nature  of  a  dlstreas,  to  be 
returned  to  the  tenant  in  case  he  paid  the 

rent.   Crabb,  Hist  Eng.  Law,  203. 

GAVELGELD  (Saxon,  gavel,  rent,  <jcld,  pay- 
ment). That  which  yields  annual  profit  or 
toll;  the  tribute  or  toll  itself.  3  Mon.  AngL 
155;  Cowell;  Du  Cange,  "Gavelgida.** 

GAVELHERTE.  A  customary  service  of 
ploBghlng.  Du  Cange. 

GAVELING  MEN.  Tenants  who  paid  a  re- 
served rent  besides  some  customary  dutieo 
to  be  dona  iQr  them.  OowaiL 

QAVKLKINa  The  tenure  hywhtehalaoat 

all  lands  in  England  were  held  prior  to  the 
Conquest,  and  which  is  still  preserved  la 
Kent. 

All  the  sons  of  a  tenant  of  gavelkind  lands 
take  equally,  or  their  heirs  male  and  female 
by  representation.  The  wife  of  such  tenant 
is  dowable  of  one-half  the  lands.  The  hua- 
baad  of  ondi  tenant  haa  mrtmr,  whether 
issue  be  bom  or  not,  but  on^  of  one-half 
while  without  issue.  Such  lands  do  not  es- 
cheat, except  for  treason  or  want  of  heirs. 
The  heir  of  such  lands  may  sell  at  fifteen 
years  old.  but  must  himself  give  livery.  The 
rule  as  to  division  amonp  brothi  rs  in  de- 
fault of  sons  is  the  same  as  among  the  sons. 

Lord  Coke  deriToa  gavelUnd  from  "gave 
all  klnde;"  for  this  custom  gave  to  all  the 
sons  alike  (1  Co.  Litt  140a) ;  Lambard.  from 
gaveJ,  rent, — that  is.  land  of  the  kind  that 
pays  rent  or  customary  husbandry  worlt  te 
dlstlnotiOB  from  lai^  hoM  by  knight  air^ 
ice  (Faramhntetlona  of  Kent,  Ittd,  pu  CB6). 

QAVeLler.   An  oncer  of  the  BngUoh 

crown  having  the  general  management  of  the 
mines,  pits,  and  quarries  in  the  forest  of  Dean 
and  hundred  of  St.  Brlavels.  suhj*  <  r  in  some 
roepecti^  to  the  control  of  the  commissioners 
of  woods  and  foreeta.  Be  grants  gales  to 
free  miners  in  their  proper  order,  arrrpts 
surrenders  of  gales,  and  keeps  the  registers 
rsQolred  h^  the  aeta  There  te  a  deputy  gav- 
eller,  who  appears  to  exercise  most  of  the 
gaveller's  functiona    See  "Ckde."  Rapalje 
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QAVELMAN.  ▲  tmMk  Who  1«  ]1»U«  to 
trlbote.   Soann.  ChKTtfkiiid,  pi  SS;  Bhnmt 

f^avollnjcrmpn  were  tenants  who  paid  a  re- 
served rent,  besides  customary  serrloe.  Cow- 
•0. 


•AVELMKD.  AcostomanrMrvlMoC 

ing  meadow  land  or  cutting  grass  {consue- 
tudo  falcandi).   Somn.  Gavelkiiid.  Append.; 


OAVKLREP.  In  old  BngUsh  law.  Bedreap 
or  bldre^:  the  duty  of  reaping  at  the  bid 
or  eommand  of  the  lord.  Brain.  Gavelkind, 
1».  n:  Oowail. 

GAVELWERK,  or  QAVELWEEK.  A  cus- 
tomary MTTloQi  eithor  manttopera,  by  the  per- 
■on  of  the  tenant,  or  earropera,  by  his  carta 

or  carriages.    Phill.  Purv.;  BkNUIt;  Somn. 

Gavelkind,  24;  Du  Cange. 

GAZETTE.  The  Official  newspaper  of  the 
■nglish  government.  It  fs  irabUdied' twlee 

pach  week,  and  contains  all  the  acta  of  state 
and  proclamations,  and  also  dissolutions  of 
partnership  and  notices  ot  prooeodlBfi  in 
teBkmptior.  Rimpa1Jo*I'> 

QEBOCCED  <8tX0ll).  TMMB 'HMMI,*' a  Wflfe> ! 

ing  conveyed.  i 

QEBOCIAN  (from  Saxon  boc).  To  convey 
boe  land;  tbo  grantor  being  said  to  gebocian 
the  grantee  of  the  land.  1  Reeve,  Hist,  Eng. 
Law,  10.  But  the  better  opinion  would  seem 
to  be  that  boc  land  was  not  transtealflo  flx- 
cept  by  descent.  See  Du  Cange. 

GEBUR8CIP.  or  GEBURftCRIPT.  Neigh- 
borhood or  adjoining  district.  Oowell. 

GEBURUS.  In  old  English  law.  A  coun* 
try  neighbor:  an  inhabitant  oC  tho  MfllO  go- 
horscip  or  village.  Cowell. 

GELD  (from  Saxon  gildan;  Law  Lat.  gel- 
Aim).  A  payment;  tax;  tribute.  Laws  Hen. 
I.  <■-  2;  Charta  Kdredi  Regis  apud  Ingulfuni, 
c  81;  Mon.  Angl.  UU  1,  pp.  52,  211.  379;  Id. 
tit  S,  vfk.  1«1-1«S;  Dn  Oasgo;  Btonnt 

The  compensation  for  a  crime. 

We  find  geld  added  to  the  word  denoting 
th9  offenasb  or  the  thing  injured  or  destroyed, 
and  the  compound  taking  the  meaning  of 
compensation  for  that  offense,  or  the  value 
of  that  thing.  Capitulare  3,  Anno  813.  cc. 
23,  25;  Carl.  Magn.  So.  wergeld,  the  com- 
WUBmXUm  for  kUttng  a  man.  or  him  iralue; 
mrfgeld,  the  value  of  cattle;  an  geld .  the  value 
Of  a  single  thing;  octogeld,  the  value  eight 
tlmoa  over,  etc.  Dn  Cange,  "Oeldum." 

GELDABILIS  (Law  Lat.)  In  Old  Bni^Mi 
law.   Taxable;  geldable. 

GELDABLE  (Law  Fr.)  Liable to pay  ifeltf  ; 
liable  to  be  taxed.  Kelharo. 

GEMMA  (Lat)  In  the  civil  law.  A  gem; 
a  precious  stone.  Gems  were  dliUllSliiBhed 
by  tholr  transparency;  such  as  emeralds, 
diryaolltes.  amethysts.  Dig.  84.  2.  19.  17. 

GEMOT,  or  GEMOTE  (Saxon,  from  gemet- 
fmd;  to  meet  or  ■nemMo;  Law  Lat  gemo- 


turn).  An  auwmbly;  a  mote  or  moot»  moo^ 
Ing,  or  public  mnmmj. 

There  were  various  kinds;  as,  the  witena- 
gemot,  or  meeting  of  the  wise  men;  the  folo- 
gemott  or  general  anembly  of  tho  peoplo; 

the  shirerft'yridt.  or  county  court;  the  burg- 
gemot,  or  borough  court;  the  hundredgemot, 
or  hundred  court;  the  haligcmot,  or  court 
baron;  the  KalwMte,  a  convention  of  dtisens 
In  their  imbllc  hall;  tho  holy  mote,  or  holy 
court;  the  sweingemote,  or  forest  court;  tlM 
toardmote,  or  ward  court.  Cunningham. 

GENEALOGY.  The  summary  history  or 
table  of  a  house  or  family,  showing  how  the 
penont  tlnto  naiMd  arc  coBaoetad  tofoOiar. 

OINIARCN.  TlM  hMd  oC  a  fuilly.  Bb- 
paUo  *  h, 

GENEATH  (Saxon).  In  Saxon  law.  AvU- 

lein,  or  agricultural  tenant  (iHllanu»  villi' 
CU8) ;  a  hind  or  farmer  (firtnarius  rxutiGU*), 
SpelBMD. 

QBNBR  (Lat)   A  aoii4n>law. 

GENERAL.  Principal;  universal;  common 
to  all,  or  to  the  greatest  number. 

 General  Acceptance.  Of  a  bill  of  ex- 
change. .\n  absolute  acceptance  precisely 
in  conformity  to  tlM  tODOT  Of  tbO  MIL  t 
Bush  (Ky.)  62«. 

Oonoral  Agent  Ode  authorised  to 
transact  all  his  principal's  business,  or  all 
his  business  of  a  particular  class.  94  Ala. 
346;  41  Ind.  418. 

A  "general  ag<>nt"  is  10  called  In  distinc- 
tion from  a  "special  agent."  whose  authority 
it  fOr  a  particular  purpose,  and  confined  to 
a  particular  act  (49  N.  Y.  655),  and  "uni- 
versal agent,"  who  Is  authorised  to  do  any 
and  every  act  whloh  the  principal  might  do. 
Story,  Ag.  S  21. 

Qetierel  Appearance.  See  "Appear- 
ance." 

General  Assembly.  A  name  given  in 
eome  offbe  itatee  to  the  lenate  and  honea  of 

repreflentative^  wbl^  compooo  the  legtUOr 

live  body. 

■    General  Assignment   An  assignment 

of  all  the  assignor's  property;  m  one  for  tbO 
benefit  of  all  bis  creditors. 

eneral  Average.  See  "Average." 
eneral  Charge.  The  Instructions  giv- 
en by  the  court  of  its  own  motion,  usu- 
ally on  the  general  aspects  of  the  ca.se.  as 
distinguished  from  those  given  on  the  re- 
quest of  a  party. 

 General  Covenant.    One  whirh  relates 

to  lands  generally,  and  places  the  cove- 
nantee In  the  position  of  a  ipeelalty  creditor. 

Brown. 

 General  Custom.    One  which  obtains 

through  a  whole  country,  as  dicHngnlebed 
from  those  peculiar  to  localities. 

 General  Damages.    See  "Damages." 

 General  Demurrer.    A  demurrer  not 

Indicating  the  precise  ground  of  objection. 
One  going  to  subetaace.  See  "Demwnt,** 

 General  Depoeit  See  "Deposit" 
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-General  Election. 


(1)  An  election  of  ofBcera  thronshout  a 

state.    17  Mo.  511. 

(2)  An  election  of  offlcer.s  for  the  full 
term,  aa  disUoguiBhed  from  an  election  to 
mi  a  racancy.  62  Oal.  154. 

{?.)  An  election  at  a  time  appointed  by 
law,  as  distinsuislied  from  one  called  spe- 
otaU7. 

Oeneral  Kxaeiltor.  One  havine  p;en- 
•ml  charge  of  the  estate  of  his  testator,  as 
disUngnished  from  a  special  executor  ap- 
pointed for  a  particular  purpose  or  a  limited 
ttne. 

 General  Gaol   Delivery,     hi  EnRlish 

law.  One  of  tbe  four  com  ml  Batons  issued  to 
judges  holding  the  assises,  which  empowers 
them  to  try  and  deliverance  make  of  vyory 
prisoner  wlio  shall  be  In  the  gaol  when  the 
judges  arrive  at  the  circuit  town,  whether 
an  indictment  has  been  preferred  at  any  pre- 
vloQS  assise  or  not 

It  was  anciently  the  course  to  Issue  special 
writs  of  gaol  delivery  for  each  prisoner, 
which  were  called  writs  de  bono  et  malo; 
but.  these  being  found  inconvenient  and  op- 
pressive, a  general  commission  for  all  the 
prisoners  has  long  been  established  in  their 
stead.  4  Steph.  Comm.  333,  334;  2  Hawk.  P. 
0. 14.  88. 

Under  this  authority,  the  gaol  must  be 
cleared  and  delivered  of  all  prisoners  in  it. 
whenever  or  before  w bun) ever  indicted,  or 
tor  whoever  crime.  Such  deliverance  takes 
place  when  the  person  is  either  acquitted, 
convicted,  or  senteneed  to  punishment.  Brae- 
ton,  110. 

—General  Guardian.  One  who  has  full 
general  charge  of  the  sahjeet  of  gnardlan- 

shlp. 

General  ImfMirlanoe.  In  pleading.  One 
granted  upon  a  prayer  In  which  the  de- 
fendant reserves  to  himself  no  exceptions. 
See  "Imparlance." 

General  Issue.  In  pleading.  A  plea 
whidi  denies  or  traverses  at  onoe  the  whole 
indictni'^nt  or  declaration,  without  offering 
any  special  matter  to  evade  it. 

It  U  called  the  general  issue  because,  by 
importing  an  absolute  and  general  denial  of 
what  is  alleged  in  the  indictment  or  declara- 
tion, it  amount.s  at  onto  to  an  issue.  2  Bl. 
Comm.  305.  in  the  early  manner  of  plead- 
ing, the  general  Issue  was  eeldom  used  ex- 
cept where  tb^  party  nu  ant  wholly  to  deny 
the  charges  alleged  against  him.  When  he 
intended  to  excuse  or  palliate  the  charge,  a 
special  plea  was  used  to  set  forth  the  par- 
ticular facts. 

But  now.  siin  *-  H]»ri  ial  pleading;  is  Ronfr- 
ally  abolished,  the  »ame  result  Is  secured  bv 
requiring  tbe  defendant  to  file  notice  of  spe- 
cial matters  of  defense  whi<  b  be  Intends  to 
set  up  on  the  trial,  or  obliuint;  bim  to  use 
a  form  of  answer  adapted  to  tin-  plaintiff's 
declaration,  the  method  varying  in  different 
systems  of  pleading. 

In  criminal  cases,  the  general  issue  is,  not 
guilty.  In  clvU  cases,  the  general  issues  arc 
■Inost  as  various  as  the  forms  of  action:  In 
a»8umpnit.  the  general  issue  is  nnn  afi.sump- 
8it;  in  debt,  nil  debet;  in  detinue,  non  deti- 


net;  in  trespass,  non  cuL  (not  goiltj);  la  r» 
plevln,  non  cepitt  etc 
Where  the  forms  of  action  are  aboUahed* 

the  term  is,  In  strictness.  Incorrect,  but  i£ 
is  commonly  applied  to  the  general  denial. 

■  -  General  Juriadiction.  Jurisdiction  ap- 
plying to  all  subjects  within  the  object  of 
its  general  organization,  and  to  all  parties 
Who  can  be  reached  Iqr  its  ^oosiB.  S7  Miaa. 
48. 

A  jurlsdietlon  which  it  not,  within  the  Mm- 

Its  of  the  judicial  power  of  the  sovereignty 
creating  it,  limited  as  to  nature  of  subject 
matter,  anumnt  in  controversy,  or  diaraeler 
of  partlM. 

It  Is  the  nature  of  the  jurisdiction,  not  Its 
territorial  extent,  which  determines  whether 
a  court  is  of  limited  or  general  jurisdiction. 
11  Wia  60. 

 General    Land  Office.    .\  bureau  In 

the  United  States  government  which  has  the 
charge  of  matttft  relatinc  to  the  pahUc 
landa 

It  was  established  by  the  act  of  April  25, 
1812  (2  Story.  U.  S.  Laws.  123S).  Another 
act  was  passed  March  24, 1824  (3  Story,  U.  S. 
Laws,  19M).  which  authorlied  the  emploj^ 
ment  of  additional  offlcers.  And  It  was  re- 
organized by  an  act  entitled,  "An  act  to  re- 
organize the  general  land  office."  approved 
July  4,  1836.  It  was  originally  a  bureau  of 
the  treasury  department,  but  was  traosferred 
In  1859  to  the  department  of  the  Interior. 

■  Oeneral  Legacy.  A  pecuniary  legacy, 
payable  generally  out  of  the  iiseti  of  tlia  te^ 
tator.   2  Bl.  Comm.  512. 

 General  Lien.  Aright  to  detain  a  chat- 
tel, etc..  until  payment  be  made^  -not  only  of 
any  debt  due  in  respect  of  the  particular 
chattel,  but  of  any  balance  that  may  be  due 
on  general  account  in  the  saaw  line  of  1nuf> 
ness.  2  Steph.  Comm.  132. 

General  Meeting.  A  meeting  of  the 
largest  class  of  per.^nn.v  concerned  in  a  mat- 
ter. Applied  to  meetings  of  stockholders, 
membera,  etc. 

 General    Occupant.    The    man  who 

could  first  enter  upon  lands  held  pur  autre 
vie.  after  the  death  of  the  tenant  for  life, 
living  the  ceitui  que  vie.  At  common  law 
he  held  the  lands  by  rlg^t  for  the  remainder 
of  the  term;  but  this  is  now  altered  by  stat- 
ute, in  England,  the  term  going  to  the  ex- 
ecutors if  not  devised.  29  Car.  II.  c  3;  14 
Geo.  II.  c.  20;  2  Sharswood,  Dl.  Comm.  25S. 
This  has  been  followed  by  some  states  (1 
Code  Md.  fit;*;,  §  220,  art.  93  l  ;  in  some  states 
the  term  goes  to  heirs,  if  undevised  (G«i. 
St  Mass.  c  91,  9  1). 

 General  Owner.    The  person  having 

the  permanent  or  residuary  title,  as  distin- 
guished from  a  mere  special  or  poiacsaei'/ 
right 

 General  Partnership.  One  whose  bnsi- 

ut-.^s  in(h)dos  all  transactions  of  a  par- 
ticular class,  as  distinguished  from  spadal 
partnerdilps  formed  for  a  pgrtieular  tmate' 

tion.    Scf.  1  Cliff,  (t^  S.)  32. 

 General  Retainer.  A  fee  paid  to  re- 
tain the  services  of  an  attorney  generally, 
and  not  In  a  particular  case.  "It  binds  the 
person  retained  not  to  take  a  fee  from  anoth- 
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er  against  liis  retainer,  but  to  do  nothing,  "A  finding  by  the  jury  in  the  terms  of  the 
except  what  he  U  asked  to  do.  and  for  this- Issue  referred  to  tlietn.  "    2  Tidd.  I'r.  8G9. 

he  Is  to  be  distin  t!v  ]>:iid.     C  R.  I.  206.       '   General  Warrant.    A  process  which 

 General  Sessions    In  lOuKland.  a  <  ourt  used  to  Issue  from  the  state  eecretanra  of- 

Of  record  held  hv  !wo  m-  mon'  justices  fice.  to  take  up  ( without  naming  any  person 
Of  the  peace,  lor  tlie  execuUon  of  the  au-  in  particular)  the  author,  prmter.  and  pub- 
thoritv  given  them  by  the  commission  of  Usher  of  such  oi)scene  and  seditious  hbols  as 
the  peace  and  rertain  statutes  General  ses  were  particularly  specified  In  it.  «  was  de- 
sions  held  at  <  t  riain  times  in  the  four  quar-  clared  Illegal  and  void  for  nncertalnljr  by  a 


ten  of  the  ><  at  pursuant  to  St.  2  Hen.  V. 
are  properly  called  "quarter  sessions"  {q. 
r.),  but  iatermedlate  general  sessions  may 
also  be  held.  Prltch.  Quar.  Sess.;  Rapalje 

&  L. 

In  the  United  States,  a  court  of  general 
criminal  jurisdiction  in  some  states. 

 General  Ship.  One  which  is  employed 

1^  thf  charterer  or  own.  i  on  a  particular 
voyage,  and  is  hired  by  a  number  of  persons, 
unconnected  with  eaeh  other,  to  convey  their 
repp*^<  tivf  goods  to  the  place  of  destination. 
A  ship  advertised  for  general  receipt  of 
goods  to  be  carried  on  a  particular  voyage. 
The  advertisement  should  state  the  name  of 
the  ship  and  master,  the  general  character 
of  the  ship,  the  time  of  sailing,  and  the  pro- 
posed voyage.  See  1  Par.s.  Mar.  Law,  130; 
Abb.  Shipp.  (7th  London  Ed.)  123. 

The  shippers  in  a  general  ship  generally 
contract  with  the  master;  but  In  law  the 
owners  and  the  master  are  separately  bound 
to  the  performance  of  the  contract,  it  being 
considered  as  made  with  the  owners,  as  well 
as  with  the  master.  Abb.  Shlpp.  (7th  Lon- 
don Ed.)  319. 

 General  Special  Imparlance.    In  i)lead- 

ing.  One  in  which  the  defendant  reserves 
to  himself  ."all  advantages  and  ezoei^lons 
whatsoever."  2  Chit.  PI.  408.  See  "Impar- 
lance." 

—  'General  Statute,  or  General  Law.  As 
opposed  to  "private,"  one  relating  to  mat- 
ters of  public  concern. 

As  opposed  to  "local."  one  operative 
throughout  the  jurisdiction  of  the  legislative 
body. 

As  opposed  to  "special."  one  which  affects 


vote  of  the  house  of  commons.  Com.  Jour. 
22d  April.  1766;  Wharton. 

A  writ  of  asslstanee.  The  issuing  of  the.se 
was  one  of  the  causes  of  the  American  Re- 
public. They  were  a  species  of  general  war^ 
rant,  heing  dire,  ted  to  "all  and  sinpular  jus- 
tices, sheriffs,  constables,  and  all  other  offi- 
cers and  subjects,"  empowering  them  t(^  en- 
ter and  search  any  house  for  uncustomed 
goods,  and  to  command  all  to  assist  them. 
These  writs  were  perpetual,  there  being  no 
return  to  them.  They  were  not  executed, 
owing  to  the  eloquent  argument  of  Otis  be- 
fore the  supreme  <onrt  of  ^.tassachusetts 
against  their  legality.  See  Tudor.  Life  of 
'  OUs.  6G. 

 General  Warranty.    A  covenant 

whereby  the  grantor  warrants  and  agrees  to 

defend  the  title  to  tlic  premises  conveyed 
against  all  persons  whatsoever,  as  distin- 
guished from  a  "special  warranty"  against 
persons  "I7  or  from"  the  grantor. 

GENERALE  DICTUM  GENERALITER 
eat  Interpretandum.  A  general  expression  is 
to  be  construed  generally.  8  Coke,  116;  1 
Bden,  96. 

GENERALE  NIHIL  CERTUM  IMPLICAT. 
A  general  expression  implies  nothing  cer- 
tain. 2  Coke.  84;  Wtngate.  Max.  164. 

'  GENERALE  TANTUM  VALET  IN  GEN- 

eralibu8,quantum  singulare  in  singulis.  What 
Is  general  prevails,  or  is  worth  as  much, 
among  things  general,  as  what  is  particular 
among  things  particular.  11  Coke,  59. 

GENERALIAPRAECEDUNT;  SPECIALIA 


equally  all  persons  or  things  of  the  same  ^^^y^^^^^  Things  general  precede:  things 
"""'^  special  follow.  Reg.  Brev.;  Branch.  Princ. 


class 

 General  Tali.    An  estate  tail  where 

one  parent  only  Is  speelfled,  whence  the  issue 

must  be  derived,  as  to  A.  and  the  heirs  of 
his  body.  Rapalje  &  L. 

General    Tenancy.     'Sucli  tenancies 
only  as  are  not  fixed  and  made  certain  in 
point  of  dnration  by  the  agreement  of  the 
parties."    22  Tnd.  122. 
General  Term. 

f1>  A  term  held  pursuant  to  law.  as  dis- 
tlnsniished  from  one  pperially  called. 

(2)  A  term  for  the  trial  of  cases,  as  dis- 
tinguished from  one  for  the  hearing  of  mo- 
tions. 

(3>  A  sitting  of  the  trial  judges  In  bane, 

for  appellate  purposes. 

General  Traverse.    See  "Traverse." 

General  Usage.  One  which  prevails 
generally  throughout  the  country.  See  "Gen- 
eral Cu.'^tom."  supra,  this  title. 

 General  Verdict.    Or.''  flmling  Rcner- 

ally  for  one  of  the  parties,  as  distinguished 
from  a  special  verdict  finding  the  fscts. 


GENERALIA  8PECIALIBU8  NON  DERO- 

gant.  Things  general  do  not  derogate  from 
things  special. 


Jenk.  Cent.  Cas.  1 20. 


GENERALIA  SUNT  PRAEPONENDA 
singularibus.  General  things  are  to  be  put 
before  particular  things. 

GENERALIA  VERBA  SUNT  GENERALI- 

ter  intelligenda.  Tfeneral  words  are  under- 
stood in  a  general  sense.  3  InsL  76;  Broom, 
Leg.  Max.  (3d  London  Bd.)  677. 

GENERALIBU8  SPECIALIA  DEROQANT. 

Things  special  take  from  things  general. 

Halk.  Max.  .'>1. 

GENERALI8  CLAUSULA  NON  PORRIGI- 
tur  ad  ea  quae  antea  epeciallter  sunt  com- 
prehensa.  A  general  clause  does  not  extend 
to  those  things  which  are  previously  pro- 
vided for  specially.  8  Coke^  154. 
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QENERAU8  REGULA  GENERALITER 
est  intelligenda.  A  general  rule  Is  to  tw  un- 
derstood generally.  6  Coke,  65. 

QENER08A  (Law  hU.)  GenUewonum. 

Cowell;  2  Inst  668. 

QENEROSI  FILIU8.  The  son  of  a  genUe- 
maa.  QmenJUj  tMtnwitMl  **gtn»  ftt.- 

^^KNEROSUt.  Ctantteman;  a  g«Bftl«iian. 

GENICULUM.  AdafrMorconnafiilBHy. 

Spelman. 

GENS  (Lat)  In  Roman  law.  A  union  of 
temlllea,  who  bore  the  same  name,  who  were 

of  an  Ingenuous  birth  {ingenui).  none  of 
whose  ancestors  had  been  a  slave,  and  who 
had  suffered  no  capitis  (Mmlmitio. 

Oentiles  aunt,  qui  inter  »e  eodem  nomine 
eunt;  qui  ab  ingenuis  oriundi  sunt;  quorum 
viajorum  ntnio  servituteni  smivitj  qui  ra- 
pUe  non  sunt  deminuti.  This  definition  Is 
given  tor  Cicero  (Tople  €),  Bfter  SoMffola, 
thf  pontlfex.  But.  notwithstanding  this  high 
authority,  the  question  as  to  the  organiza- 
tion, of  the  gens  is  involved  in  great  ob- 
Bcurity  and  doubt  The  definition  of  Festus 
is  still  more  vague  and  unsatisfactory.  He 
says:  "(JentiUs  didtur  ct  ex  eodem  genere 
ortus,  et  is,  qui  simili  nomine  appelUUur,  ut 
0tt  €Hnetu$:  OentUm  mihl  mnt,  qui  meo 
nomine  appeUanitir."  Gens  and  ff^lULS  are 
convertible  terms;  and  Cicero  defines  the 
latter  word:  "Oeniu  cwlem  est  quod  sui 
•  timile*  oommtMione  qvoOam,  specie  autem 
dtfferentee,  duot  aut  plures  compJectitur 
peuicM."  De  Oratorc,  1.  42.  The  </<//»x  is 
that  which  comprehends  two  or  more  iwr- 
tienlars.  Blmilar  to  one  another  by  having 
something  In  rommon,  bnt  differing  In  spe- 
cies. From  this  it  may  fWrly  be  concluded 
that  the  gens  or  race  comprises  several  faml- 
UoBt  always  of  ingenuous  birth,  reaembling 
each  other  hy  their  origin,  general  name, — 
nonirn, — and  rommon  sacrifices  or  sacred 
rites, — «ocra  gentilitia  (sui  similes  com- 
munioHB  gKotfam;,— hat  dlflerlBg  tnm  mA 
other  by  a  particular  name. — cognomen  and 
Offnatio  (specie  autem  differentes). 

GENTES  (Law  Lat.)  People.  Contra  om- 
nt  f>  gi  ntes,  against  all  people.  Bracton,  fol. 
37b.  Words  uaod  in  the  danao  of  wananty 
in  old  deeds. 

GENTILES.  In  Roman  law.  The  members 
Of  %  gene  or  oomnum  trlhou 

QENTLEMAN.  Ui  BngUsb  law.  A  parson 
of  superior  birth. 

According  to  Sir  Edwartl  Coke,  he  la  one 
who  bears  coat  armor,  the  grant  of  which 
adds  gentility  to  a  man's  family.  The  eldest 
son  had  no  exclnslve  claim  to  the  degree; 
for,  accDiiliriK  to  Littleton,  "every  son  is  as 
great  a  gentleman  as  the  eldest"  2  Inst. 
667.  Sir  Thomaa  Smith,  quoted  hy  Black- 
stimo  (1  Comm.  406).  says:  "As  for  gentle- 
men, they  are  made  good  cheap  In  this  king- 
dom ;  for  whosoever  studies  the  laws  of  the 
realm,  who  studies  in  the  uniTeraltioe,  who 


professeth  liberal  sciences,  and,  to  be  short, 
who  can  live  idly  and  \vit>iout  manual  labor, 
and  wiii  bear  the  port  diarge,  and  coonte- 
naaco  of  a  getitIemaB,*itell  ho  calM  snMar. 
and  be  taken  for  a  gentleman."  In  tho 
United  States,  this  word  is  unknown  to  the 
law;  but  in  many  places  It  is  applied  by 
courtesy  to  all  moi.  See  Potb.  Proc  Cr.  i 
1,  Append.  §  3. 

"It  originally  signified  a  man  of  i;.  lUle 
birtli,  but  the  use  of  the  term  has  become 
changed,  and  It  Is  often  applied  to  daooto 
persons  of  all  ranks,  from  the  upr^r  down 
to  the  lowest  verge  of  the  middle  class."  1 
C.  P.  Div.  61.  Thus,  a  coal  agent  out  of  em- 
ployment (8  HurL  *  M.  788).  or  a  medical 
student  who  had  been  In  bo  hwriness  tor 
several  months  (3  Hurl.  A  N.  ttt),  ts  pffO^ 
erly  described  as  a  "gent" 

GENTLEWOMAN.  An  addition  foiMlj 
approprlats  in  Baglaiid  to  tbs  state  or  do> 
greo  of  a  woman.  2  Inst  667. 

GENUINE.  Not  spurious  or  counterfeit 
Used  in  relation  to  a  written  instrument  U 
does  not  cover  either  the  authority  (149  N. 
Y.  182)  or  the  capacity  (87  N.  Y.  487)  of  the 
maker. 

QBRECHT8BODE  (Belg.)    Ift  old  New 

York  law.    A  court  messenger  or  coastaMSb. 

O  Callaghan,  New  Neth.  322. 

GEREFA.   Reeve  (q.  v.) 

QERENS.  Bearing.  (j«reiM  dotsm.  bearing 
date.  1  U.  lUym.  SS6;  Rob.  19. 

GERMAN.  Whole  or  entire,  as  respects 
genealogy  or  descent;  thus,  "brother  ger- 
man"  denotes  one  who  is  brother  both  by 
the  father's  snd  nothor^  side;  *^ooiisliis  fir- 
man,"  those  In  the  first  and  nearest  dflgrsew 
i.  e..  children  of  brothers  or  sisters.  Tedh. 
Diet;  4  Man.  A  O.  66. 

QERM ANUS  (Lat)  Dsaeeododof  thesame 

stock,  or  from  the  same  couple  of  ancestors; 
of  the  whole  or  full  blood.  Mackeld.  Civ. 
Law,  f  146. 

GERONTOCOMI.  In  civil  law.  Officers  ap- 
pointed to  manage  hospitals  tor  poor  old 
penooi.  Clef  des  Lois  Bom.  "AOmtaUbm- 
tsank" 

GERONTOCOMIUM.  In  the  r\y\\  law  An 
Institution  or  hospital  for  taking  care  of  the 
old.  Caiv.  Lex.  Their  maaagan  are  called 
"gerontocomi." 

GERSUMARIUS.  In  old  English.  Fine- 
able,  or  liable  to  be  mulcted,  fined,  or  amerc- 
ed at  the  dlacrsttoa  of  the  lord.  CowsiL 

GERSUME  (Saxon).  In  old  English  law. 
Expense;  reward;  oompenaation;  weidith: 
especially,  the  consideration  or  flns  vi  m 

contract:  e.  fj.,  et  pr-i  hnr  conressione  dedit 
nobie  praedictus  Jordanus  100  «oJ.  sterUng 
de  gereume.  Old  <diartOT.  dted  Somn.  CI«Tel- 
klnd.  177;  Tabul.  Reg.  Ch.  377:  2  Mon. 
Angl.  126,  920.  It  is  also  used  lor  a  tine  or 
compensation  for  an  <rftonss.  2  Mob.  abieL 
1973. 
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GEST,  QU8T,  or  QE8TE.  In  Saxon  law. 
▲  fMlt 

OKiTATION.  See  "Period  of  Oeitatlon." 

CHitTIO  (Lat)  In  clTll  law.  The  doing  or 

nianagemt'Dt  of  a  thing.  Ncrjotiorum  gettio, 
the  doing  voluntarily  without  authority  busi- 
oeee  of  another.  D«  iuq.  get$.  9<tat9r  nego- 
tiorum,  one  who  so  Interferes  with  business 
of  another  without  authority,  (iestio  pro 
haerede,  behavior  as  heir;  such  conduct 
(m  the  part  of  Uie  heir  ae  indicates  ac- 
ceptance of  the  Inheritance,  and  maltes 
him  liable  for  ancestor's  debts  universal]}', 
e.  g.,  an  entry  upon,  or  aasignlug,  or  letting 
any  of  the  heritable  property,  releMing  any 
of  the  debtors  of  the  estate,  or  meddling 
with  the  title  deeds  or  heirship  movables, 
etc.  Ertk.  iniL  S.  S.  SI  «t  aeq.;  8talr»  Inst 
3.  «.  1. 

QESTIO  PRO  HAEREDE.  Behavior  as 
heir.  Tlut  conduct  by  which  an  heir  ren- 
ders himself  liable  for  his  am  estor's  debts, 
as  by  taking  possession  of  title  deeds,  re- 
eelrlns  rents,  etc  Bell,  Diet 

CieaTOR.  bielvtllaw.  Om  wlu»  Mbi  for 
another,  or  tniuuta  ■Botber's  boalneeB. 

Calv.  Lex. 

GE8TUM  (Lat)  In  Roman  Uw.  A  thing 
doM:  a  tnmnetion.  BlrlcUy,  a  IMam  done 
wlthont  words,  and  so  distinguished  from 
eohtm.  A  distinction  was  sometimes  made 
between  "gestum"  and  "factum."  Galus, 
kowerer,  in  the  Digest  (60.  16.  68)  pro- 
nonncee  this  to  he  snbtlle. 

GEVILU0URI8.  In  old  Scotch  law.  Gaol- 
en.  1  Pite.  Grim.  Tr.  pt  s, ».  U4. 

MWINEDA.  bBKMBtew.  Thaaadent 
eonTention  of  the  people  to  deelde  a  eaase. 
Laws  Aethel.  c.  1. 

GEWITNE88A  (Saxon).  In  Saxon  and  old 
■itflih  law.  Tha  gi^ac  of  evldenoa  Laws 
AetheL  «.  S. 

GEWRITE.  In  Saxon  law.  Deeds  or  char- 
ters; writings.   1  Reeve,  Hist  Eng.  Law, 

GIFT.  A  voluntary  conveyance;  that  is,  a 
ooaTeyanoe  not  founded  on  the  consideration 
of  money  op  blood. 

The  word  denotes  rather  the  motive  of  the 
conveyance,  so  that  a  feoffment  or  grant 
may  be  called  a  gift  wlna  gratuitoua  A 
gift  Is  of  the  same  nature  aa  a  settlement. — 
neither  denotes  a  form  of  assurance,  but  the 
nature  of  the  transaction.  Watlt.  Conv. 
(Preston  Ed.)  198.  The  operative  words  of 
this  eoBTiyance  are  tfo,  or  €edtj—t  gtn,  or  I 
kare  given.  The  maker  of  this  instrument 
Is  called  the  donor,  and  he  to  whom  it  is 
made,  the  donee.  2  BL  Oonmk  Sit;  Utt  B9; 
8b  ep.  Touch,  c.  11. 

Gifts  inter  vivos  are  gifts  made  from  one 
or  more  persons,  without  any  prospect  of 
Immediate  death,  to  one  or  more  others. 
Ofbi  eauM  morHa  an  gUEti  made  in  pn*> 
pMt  ct  death,  and  on  the  Implied  oondltioii 


that  it  shall  be  of  no  effect  if  the  donor  shall 
noonr.  d9N.T.17.  See  "Donatio." 

GIFT  KNTKRPRIBE.  A  scheme  whanby 

plfts  or  premiums  are  distributed  among  the 
patrons  of  a  business  establishment,  either 
the  value  of  the  premium,  or  the  persons 
who  shall  receive  the  same,  being  determined 
by  chance.  See  165  Mass.  146;  78  Md.  629  : 
66  N.  T.  4Si;  48  Minn.  666. 

QIPTA  AQUAE.  Aitnamofwater.  Bknmt 

GIPTOMAN.  In  Swedish  law.  who 
has  a  riid^t  to  dispose  ci  a  woman  la  mar- 
riage. 

This  right  Is  vested  In  the  father,  if  liv- 
ing; if  dead,  in  the  mother.  They  may 
nominate  a  person  in  th^r  plaee;  but  for 

want  of  such  nomination  the  brottiers  ger- 
man,  and  for  want  of  them  the  consanguine  ' 
brothers,  and  in  default  of  the  latter  the 
uterine  brothers,  have  the  right;  but  they 
are  bound  to  consult  the  paternal  or  ma- 
ternal grandfstlier.  Bwed.  Ood%  lUit- 
riage,"  c.  1. 

GILD.   See  "Guild." 

GILD  HALL.  See  "GuildhaU." 

GILDA  MERCATORIA  (LawLat)  Amer> 

cantlle  meeting. 

If  the  king  once  grants  to  a  set  of  men 
to  have  giUam  m«rc(Uoriosi,  a  mercantile 
meeting  or  anembiy,  thla  la  alone  sollleleDt 

to  Incorporate  and  establish  them  forever. 
1  Sharswood,  Bl.  Comm.  473,  474.  A  com- 
pany of  merchants  incorporated.  St.  Wm. 
Reg.  Scot  c.  35;  Leg.  Burg.  Scot  c  99;  Du 
Cange;  Spelman;  8  Coke,  125a;  2  Ld.  Raym. 
1184. 

Qlt-nABI-B.  See  'HMdabie." 

GILDOw  In  Saxon  law.  Member  of  a  gild 
or  decennary.   Oftener  spelled  "congUdo." 

Du  Cange;  Spelman,  "Geldum." 

GILL.    A  measure  of  capacity,  equal  to 
one>toiirtt  of  a  pint 

GILOUR  (Law  Fr.)  A  cheat  or  deceiver. 
Applied  In  Britton  to  those  who  pold  false 
or  spurious  things  for  good,  as  pewter  tot 
silver,  or  miaa  tor  gold.  Brltt  e.  16. 

QIRANTEM,  or  QIRANTE.  In  common 
law.  An  Italian  word,  which  slgnlflee  the 
drawer.  It  is  derived  from  girare,  to  draw, 
in  the  same  manner  as  the  English  verb  to 
murder  is  transformed  into  tnurdrare  in  our 
old  Indlctmenti.  Hall,  Mar.  Loans,  18S,not«. 

GIRTH.  A  ghrth,  or  yard.  Is  a  measnre  of 

length.  The  word  is  of  Saxon  origin,  taken 
from  the  circumference  of  the  human  body. 
Girth  Is  contracted  from  gMteth,  and  siffil- 

fles  as  much  as  girdle. 

GIRTH  AND  SANCTUARY.  In  Scotch  law. 
A  refuge  or  place  of  safety  given  to  those 
who  had  slain  a  man  in  heat  of  pa.sslon 
(chaude  melle),  and  unpremeditatedly. 
Abolished  at  the  Refttramtlon.  1  Hum^ 
Hist  Bng.  886;  1  Rosa,  Leet  881. 
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GISEMENT.  AgifiinK'iit:  cattle  tal<en  In 
to  graze  at  a  certain  price;  also  the  money 
received  for  gnuEtiig  cattle.  Rapalje  k  L. 

QI8ER  (Law  Fr.)  In  old  English  law.  To 

Uiser  et  mason,  to  lie  or  lodge  at  a  house. 
Stt  Westminster  I.  c  1. 

GISBTAKER.  A&  agister.  8m  'XHta- 
ment" 

QISiL,  or  QiSLE.  A  pledge  or  hostage. 

GIST  (sometimes,  also,  spelled  git). 

 In  Pleading.  The  essential  ground  or 

object  of  the  action  In  point  of  law,  without 
whiih  there  would  be  no  cause  of  at  tion. 
Gould.  PI.  c.  4.  S  12:  19  Vt.  102.  In  stating 
the  stibstance  or  gist  of  the  aetlon,  every- 
thing must  be  averred  which  Is  necessary  to 
be  proved  at  the  trial.  The  moving  cause  of 
the  plalntltT's  bringing  the  action,  and  the 
matter  for  which  he  recovers  the  principal 
aatisfaetion.  Is  freqnently  entirely  collateral 
to  the  gist  of  the  action.  Thus,  where  a 
father  sues  the  defendant  for  a  trespass  for 
the  seduction  of  his  daughter,  the  gist  of  the 
action  is  the  trespaBs  and  the  loss  nf  his 
daughter's  services;  but  the  collateral  cause 
is  the  Injury  done  to  his  feelings,  for  which 
the  principal  damages  are  given.  1  Vlner, 
Abr.  598:  2  PUL  Bv.  1,  note;  Bae.  Abr. 
"Pleas"  (B);  Doct  Plac.  86.  See  **Dam- 

aces." 

GIVE.  A  term  used  in  deeds  of  convey- 
ance. At  common  law,  It  Implied  a  oove- 

ranf,  2  Hllllard.  Real  Prop.  366.  So  In 
Keuluikv.  1  Pirtle.  Dig.  211.  In  Maryland 
and  Alabama  it  is  doubtful.  7  Gill  &  J. 
(Md.)  311;  2  Ala.  (N.  S.)  555.  In  Ohio.  In 
conveyance  of  freehold,  it  Implies  warranty 
for  the  grantor's  life.  2  Hllliard.  Real  Prop. 
3Gb.  In  Maine  it  implies  a  covenant.  5  Me. 
227;  28  Me.  219.  In  New  York  it  does  not. 
by  statute.  See  14  Wend.  38.  It  does  not 
Injply  covenant  in  North  Carolina.  1  Murph. 
343.  Nor  In  Bnglaad,  hgr  St.  8  ft  9  Vict.  c. 
106.  §  4. 

GIVER.  He  who  makes  a  gift.  By  his  gift, 
the  giver  always  impliedly  agrees  with  the 
donee  that  he  will  not  revoke  the  gift 

QiVING  IN  PAYMENT.  In  Ixiuisiana.  A 
term  which  signifies  that  a  debtor,  instead 
of  paying  a  debt  he  owes  In  money,  satisfies 

his  f  rcditor  by  giving  in  payment  a  movable 
or  immovable.    See  "Dation  en  Paiement." 

GIVING  RINGS.  A  ceremony  by  gift  of 
finger  rings  by  a  barrister  on  being  made  a 
serjeant*at>law. 

GIVING  TIME.  An  agreement  by  w^hirh  a 
creditor  gives  his  debtor  a  delay  or  time  In 
paying  his  debt  beyond  that  contained  in  the 

original  aprccment.  When  other  persons  are 
responsible  to  him,  either  as  drawer,  in- 
dorser.  or  surety.  If  such  time  be  given  with- 
out the  consent  of  the  latter,  it  discharges 

them  from  responsibility  to  him. 

QLADIUS  (Lat.)   in  old  LaUn  authors,  and 


in  the  Norman  laws,  this  word  was  used  tO 
signify  supreme  jurisdiction.  gladU, 

QLANS  (Lat.)  In  the  civil  law.  Acorns  or 
nuts  of  the  oak  or  other  trees.  Brissonius. 
In  a  larger  seiise,  aU  fruits  of  tree&  Dts. 

43.  28. 

QLAVEA.  A  hand  dart.  GowelL 

GLEANING.  The  act  of  gathering  such 
grain  in  a  field  where  it  grew  as  may  have 
been  left      the  reapers  after  the  aheairea 

were  gathered. 

There  is  a  custom  in  England,  it  is  said, 
by  whit  h  the  poor  are  allowed  to  enter  and 
glean  upon  another's  land  after  harve^ 
without  being  guiltj  of  a  trespass.  8  BL 
Comm.  21  ^  Hut  it  has  been  decided  that 
the  coniinunity  are  not  entitled  to  claim  this 
privilege  as  a  right.  1  H.  BI.  51.  In  the 
United  States,  It  is  believed,  no  such  ri^t 
exists.  It  seems  to  have  existed  tn  some 
parts  of  France.  Merlin,  Repert.  "Glanage." 
As  to  whether  gleaning  would  or  would  not 
amount  to  larceny,  see  Woodf.  Landl.  ft  Ten. 
242:  2  Russ.  Crimea.  99.  The  Jewish  law 
may  be  found  in  the  19th  chapter  ot  Leviti- 
CU8,  verses  9  and  10.  See  Both  U.  8, 8;  laalak 
xvii.  fi. 

QLEBA. 

——In  the  Civil  Law.  A  tmf,  sod.  or 
clod  of  earth ;  the  aoll  or  ground;  coKlvatad 
land  in  general. 

—^n  Old  Bngllsh  Law.  Churdi  lan4 
(solum  et  dos  ecdsilae).  SpdnuuL  8m 
"Glebe." 

GLEBAE  ASCRIPTITII.   See "Adscriptiti." 
GLEBARIAE.  Turf  or  peat.  Cowell. 
GLEBE. 

 in  Ecclesiastical  Law.  The  land  which 

l)elonK.'^  to  a  church.  It  is  the  dowry  of  the 
church.  Oleba  e»t  terra  qua  conaistit  dos 
eccleHae.   9  Cranch  (U.  S.)  829. 

 In  Civil  Law.  The  soil  of  an  Inherit- 
ance. There  were  serfs  of  the  glebe,  called 
glebae  adMcti.  Oode,  11.  47.  7.  21;  Nov.  84, 
c  1. 

GLOMERELLS.  Commissioners  appointed 
to  determine  differences  l>etween  scholars  in. 
a  school  or  university  and  the  townsmen  of 

the  place.  Jacob. 

GLOS  (Lat.)    In  civil  law.   A  httSbuUI^ 

sister,    nig.  3S.  10.  4.  6. 

GLOSS  [Wai.  t/loKxa).  Interpretation:  com- 
ment; explanation;  r<>mark  intended  to  illu»- 
trate  a  subject, — especially  the  text  ot  an 
author.   See  Webster. 

 In  Civil  Law.    Glos/iae,  or  fjlnn^mnta. 

were  words  which  needed  explanation.  Calv. 
Lex.  The  explanations  of  such  words.  Id. 
Especially  used  of  the  short  comments  or  ok- 
planatlons  of  the  text  of  the  Roman  law, 
made  during  the  twelfth  century  by  the 
teachers  at  the  schools  of  Bologna,  etc..  who 
were  henee  called  ^Idesafort,  of  which  gloas- 
es  .\ccursiiis  made  a  compilation  which  pos- 
sesses great  authority,  called  Qlosta  Ordi- 
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Mffo.   Tbeee  glosses  were  at  first  written 

between  the  lines  of  the  text  (glossnc  in- 
terlinearcs),  afterwards,  on  the  margin, 
close  by  and  partly  under  the  text  [glossac 
mmrginalet).  Cnah,  Introd.  Rom.  Law,  ISO- 
MS. 

GL088A  VtPERINA  EST  QUAE  CORRO- 

dit  viscera  textus.  That  Is  a  viperine  gloss 
which  eats  out  the  vitals  of  the  text.  10 
Ook«b  70:  2  BiUat  79. 

QL088ATOR.  A  oomiiiMitalor  or  anno- 
tator  of  the  Roman  law.  Ona  of  the  authors 

of  the  Gloss. 

GLOUCESTER,  STATUTE  OF.  Ah  Bn<- 
llrii  statute,  passed  6  Bdw.  I.,  A.  D.  1278. 

So  called  because  It  was  passed  at  Gloucester. 
There  were  other  statutes  made  at  Glouces- 
ter which  do  BOt  bear  this  buim.  8«e  8t  2 
RidLlL 

GLOVE  SILVER.  Extraordinary  rewards 
formerly  given  to  officers  of  courts,  etc.; 
money  formerly  given  by  the  sheriff  of  a 
county  in  which  no  offenders  are  left  for 
execution  to  the  dark  of  aaslio  and  Judges' 
oOMm  jMOb. 

GLOVES.  It  was  an  anclont  custom  on  a 
maiden  assise,  when  there  was  no  offender 
to  be  tried,  ft>r  the  flherlflF  to  present  the 
judse  with  a  pair  of  white  gloves.  It  Is  an 
immemorial  custom  to  remove  the  glove 
from  the  right  hand  on  taking  oath.  "Whar- 
ton. 

GLYN.  A  hollow  between  two  mooatallia: 

a  valley  or  glen.    Co.  Litt.  5b. 

GO  TO  PROTEST.  A  term  of  the  com- 
■sercial  law.  indlcatlBg  the  difllioBOT  of  com- 
mercial paper  by  nonpayment  or  nonaccept- 
aace,  whereby  it  becomea  anblect  to  protest 
<f.  V.) 

GO  WITHOUT  DAY.  Words  used  to  de- 
note that  a  party  is  dismissed  the  conrL  He 
la  Mdd  to  go  wtlhont  day,  beeanaa  tlMia  Is 
no  day  ai^nted  for  him  to  appear  again. 

GOAT,  or  GOTE  (Law  I.at.  '/of'/;  German. 
gate).  A  canal  or  sluice  for  the  passage  of 
naftv.  Charier  of  Roger,  Dvke  de  BMlng- 
liam.  anao  1220,  la  Tsbidarla  S.  Bwttnl;  Du 

A  diteli,  slQlee,  or  gutter.  CowOIl;  St  22 

Hen.  VIII.  c.  Fi.  An  engine  for  draining  wa- 
ters out  of  the  land  into  the  sea,  erected  and 
ballt  with  doors  and  percuUesses  of  timber, 
alOBe^  or  brick, — Invented  lint  In  Lower  Qer- 
maay.   Callls,  Sew.  66. 

GOD  AND  MY  COUNTRY.  When  a  pris- 
oner Is  arraigned,  he  is  asked,  "How  will  you 
be  tried?"  He  answers,  "By  God  and  my 
eountry."  This  practice  arose  when  the  pris- 
oner had  the  right  tn  choose  the  mode  of 
trial,  namely,  by  ordeal  or  by  jury,  and  then 
be  irtected  by  God  or  by  his  country,  that  Is, 
by  Jury.  It  is  probable  that  originally  It 
was  "By  God  or  my  country;"  for  the  ques- 
tion asked  supposes  an  option  in  the  pris- 
oner, and  the  answer  is  meant  to  assert  his 


innocence  by  declining  neither  sort  of  trial. 
1  chlL  Crlm.  Law,  416;  Barr.  Oba  St  78, 

note. 

GOD  BOTE.  In  ecclesiastical  law.  An  ec- 
clesiastical or  chunA  fine  imposed  upon  an 
offender  for  crimoe  and  offenses  committed 

against  God. 

GOD'S  PENNY.  In  olil  Kngllsh  law.  Mon- 
ey given  to  bind  a  bargain;  earnest-money. 
So  called  because  such  money  was  anciently 
gtven  to  Ctod,— that  Is,  to  the  Aurdi  and  the 
poor.  See  "Denarius  Dei." 

GOGING  STOLE..  An  old  fontt  Of  "cuck- 

Ing  stool"  (»/.  V.)  Cowell. 

GOING  CONCERN.  A  business  estabUsb- 
ment  which  continues  to  transact  Its  ordi- 
nary business,  thontrh  it  may  be  embar- 
rassed, or  even  insolvent.    'iO  Fed.  SGS. 

GOING  THROUGH  THE  BAR.  The  act  of 
the  Chief  of  an  English  common-law  court 

in  demanding  of  every  member  of  the  bar. 
in  order  of  seniority.  If  he  has  anything  to 
move.  This  was  done  at  the  sitting  of  the 
court  each  day  in  term,  except  special  paper 
days,  crown  paper  days  in  the  queen's  !>ench, 
and  revenue  paper  days  in  the  exchequer. 
On  the  last  day  of  term  this  order  is  re- 
versed, the  first  and  second  time  round.  In 
the  exchequer  the  postman  and  tubman  are 
first  called  on.  Wharton. 

GOING  TO  THE  COUNTRY.  When  a  par- 
ty, under  the  common-law  system  of  plead- 
ing, finished  his  pleading  by  the  words, 
"and  of  this  he  puts  himself  upon  the 
country,"  this  was  called  "going  to  the  coun- 
try." It  was  the  essential  termination  to  a 
pleading  which  took  issue  upon  a  material 
fact  in  the  preceding  pleading.  Rapalje  *  L. 

GOING  WITNESS.  One  who  to  going  out 

of  the  Jurisdiction  of  the  court,  although 
only  into  a  state  or  country  under  the  gen- 
eral sovereignty;  as,  for  example,  if  he  is 
going  from  one  to  another  of  the  United 
Statee,  or,  in  Great  Britain,  from  England  to 
Scotland.  2  DlAen%  454. 

GOLDA.   Amine,    niount  A  alBk  or  pas* 

sage  for  water.  Cowell. 

GOLDSMITH'S  NOTES.  In  BngUsh  law. 
Banker's  notes.  So  ealied  beeaaae  ue  trades 

of  banker  and  goldsmith  were  originally 

Joined.    Chit.  Bills,  423. 

GOOD.  Reasonable;  suitable;  sufficient; 
valid:  meettng  all  legal  requlrementt.  See 

10  Gray  (Maps.>  •?02;  36  Mo.  App.  192. 

 As  Applied  to  Commercial  Paper.  Qeu- 

uine:  collectible.  4  MoCo.  (MUt.)  48;  1  N. 
J.  Law,  99. 

 As  Applied  to  Persons.    Of  a  debtor, 

solvent  (21  Mo.  Ap]i.  ^72)  ;  of  a  person  in  a 
representative  or  official  capacity  (1  Blackf. 
[Ind.l  2M). 

 As  Applied  to  Property  Sold.  Reason- 
ably sound  and  suitable.    See  1  Idaho,  41. 

GOOD  ABEARING.  See  "Abearance."' 
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GOOD  AND  LAWFUL  MEN.  ThOM  qnall- 

flod  to  servf  on  jnrlfs;  that  is,  those  of  full 
age,  citizen.s,  not  infamous  or  non  compos 
mentis;  and  they  must  be  resident  in  the 
county  where  the  venue  Is  laid.  Bac  Abr. 
''JurtM"  (A);  Gro.  Blis.  664;  8  Inst  SO;  2 
Rolto,  88:  Gun.  ft  N.  (N.  C)  88. 

QOOD  BEHAVIOR.  Conduct  authorized  by 
law.  Surety  of  good  behavior  migbt  at 
common  law  be  demanded  from  any  peraen 

Justly  suspected,  upon  Rufflclent  grounds,  of 
intending  to  commit  a  crime  or  misdemean- 
or. Surety  for  good  behavior  is  somewhat 
similar  to  surety  of  tbe  peace,  but  tbe  /ecog- 
nliaaee  ts  more  eaafly  forfeited,  and  It  ought 
to  be  demanded  with  greater  caution.  1 
Bin.  (Pa.)  98,  note;  2  Yeatea  (Pa.)  437;  14 
VIner,  Abr.  21;  Dane,  Abr.  Index.  As  to 
What  is  a  breach  of  good  bebavior,  see  2 
Ifart  (La.;  N.  8.)  688;  Hawk.  P.  C.  kk.  1.  c. 
6L  i  6;  1  cut  Pxmc.  676. 

GOOD  C0N8I DERATION.  See  "Consid- 
eration." 

QOOD  COUNTRY.  In  Sootcb  law.  Good 
men  ot  the  ooantrr.  A  name  given  to  a 
Jury. 

GOOD  FAITH.  Honesty;  absence  of  fraud, 
collusion,  or  deceit.  91  Wis.  464.  See  "Bona 
Fide  Purchaser." 

GOOD  TITLE.  A  perfect  title,  free  and 
clear  from  any  legal  exception  or  charge 
thereon.  88  Btab.  (N.  T.)  8T0. 

QOOD  WILL.  The  benefit  which  arises 

from  the  establishment  of  particular  trades 
or  occupationa  The  advantage  or  benefit 
which  is  acQtttred  by  an  establishment  be- 
yond tbe  mere  value  of  the  capital,  stocks, 
funds,  or  property  employed  therein,  in  con- 
sequence of  the  general  public  patronage  and 
encouragement  which  it  receives  from  con- 
stant or  babitual>  customers,  on  account  of 
Its  local  position,  or  common  celebrity,  or 
reputation  for  skill  or  affluence  or  punctual- 
ity, or  from  other  accidental  circurastaiices 
or  necessities,  or  even  from  ancient  partial!- 
tlee  or  prejudices.  Story,  Parte.  1  89.  See 
17  Ves.  336;  1  Hoff.  Gh.  (N.  T.)  68;  16  Am. 
Jur.  87. 

It  includes  only  that  estimation  and  repute 
which  Is  peculiar  to  the  particular  establish- 
ment It  Is  that  q^ea  of  oonneeUon  In 
trade  which  Induces  customers  to  desi  with  a 

particular  firm. 

GOODS. 

 In  Contracts.  The  term  "goods"  Is  not 

so  wide  as  "chattelH."  for  it  applies  to  In- 
animate objects,  and  does  not  include  anl- , 
mals  or  rhaltrls  real,  as  a  lease  for  years  | 
of  house  or  land,  which  "chattels"  doee  ln-| 
elude.  Co.  Utt  118;  1  Rues.  876.  I 
Goods  will  not  include  fixtures.    2  Mass. 
495;  4  J.  B.  Moore.  73.    In  a  more  limited! 
sense,  "goods"  Is  used  for  articles  of  mer- 
chandise. 8  Sharswood,  Bl.  Comm.  389.  It 
has  been  held  In  Maseachusetts  that  promis- 
sory notes  were  within  the  term  "goods"  In 
the  statute  of  frauds  (3  Mete.  [Mass.]  365; 
but  see  84  N.  H.  484;  4  Dud.  IB,  C}  88): 


so  stock  or  shares  of  an  incorporated  com- 
pany (20  Pick.  [Mass.]  9;  3  Har.  A  J.  [Md.] 
38;  15  Conn.  400);  so,  in  some  cases,  bank 
notes  and  coin  (2  Story  [U.  S.]  68;  8  Masom 
lU.  S.J  637).   See  "Chattel." 

— >ln  Wills.  In  wills,  goods  la  nmm  fon- 
eralissimum,  and.  if  there  Is  nothing  to  limit 
it,  will  comprehend  all  the  personal  estate  of 
the  testator,  as  stocks,  bonds,  notes,  money, 
plate,  furniture,  etc  1  Atk.  180-188;  2  Atk. 
(;2;  1  P.  Wms.  867;  1  Brown.  Ch.  188;  4 
Rubs.  370;  Williams,  Ex'rs,  1014;  1  Rop. 
Leg.  250.  But  in  general  it  will  be  limited 
by  the  context  of  the  will.  See  2  Belt,  Supp. 
Vea  287;  1  Chit  Prac.  89.  90;  1  Ves.  Jr.  63; 
3  Ves.  212;  Hammond,  Parties,  182;  1  Yeates 
(Pa.)  101;  2  Dall.  (Pa.)  142;  Ayliffe.  Pand. 
296;  Weskett,  Ins.  260;  Sugd.  Vend.  493. 
497;  and  the  arUdes  "Blens;'*  "Chattel;" 
"Furniture." 

GOODS  AND  CHATTELS. 

 In  Contracts.   A  term  which  includes 

not  only  personal  property  in  possession,  bat 
choses  in  action  and  chattels  real,  as  a 
lease  for  years  oC  hones  or  land,  or  emble- 
ments. 12  Coke.  1;  1  Atk.  188; '  Go.  Utt 
118;  1  Russ.  376. 

 In  Criminal  Law.  Choses  in  aetioii,  as 

bank  notes,  mortgage  deeds,  and  money,  do 
not  fall  within  the  technical  definition  of 
"goods  and  chattels."  And  If  described  in 
an  indictment  as  "goods  and  chattels,"  these 
words  may  be  rejected  as  surplusage.  4 
Gray  (Mass.)  416;  3  Cox.  C.  C.  460;  1  Den.  C. 
C.  450;  1  Dears.  &  B.  C.  C.  426;  2  Zab.  (N. 
J.)  207:  1  Leach.  C.  C.  241  (4th  Bd.  468). 
See  6  Mason  (U.  S.)  537. 

—In  Wllle.  If  unrestrsined,  these  words 
will  pass  all  personal  property.  Williams. 
Ex'rs,  1014  et  seq..  Am.  notes.  See  Add. 
ConL  8L  801.  918,  914. 

GOODS  BARGAINED  AND  SOLD.  Aphra.se 
used  to  designate  the  action  of  OHHump^it 
brou^t  on  a  contmet  of  Mle.  where  the  pur> 
chaser  has  not  accepted  delivery  d  the 

gooda 

GOODS  SOLD  AND  DELIVERED.  Aphrase 

used  to  indicate  the  action  of  'iwio/ipxi/ 
brought  when  the  sale  and  delivery  of  goods 
fuml^  the  oauee. 

GOODS,  WARES,  AND  MERCHANDISE. 
A  phrase  used  in  the  statute  of  frauds,  cov- 
ering, generally,  all  clasaes  of  personal  prop- 
erty. Fixtures  do  not  come  within  it.  1 
Cromp..  M.  &  R.  275;  3  Tyrwh.  959;  1 
Tyrwh.  A  G.  4.  Growing  crops  of  potatoea. 
com.  turnips,  and  other  annual  cropa  are 
within  It.  8  Dowl.  ft  R.  314;  10  Bam.  ft  C. 
446;  4  Mees.  ft  W.  347.  Per  contra.  2  Taunt. 
38.  See  Add.  Cont.  31.  32;  2  Dana  (Ky.) 
206:  8  Rawle  (Pa.)  161;  6  Bam.  ft  C.  889; 
10  Adol.  &  B.  753.  See,  generally,  118  Mass. 
285;  2(»  Mich.  357.  Promissory  notes  and 
shares  in  an  incorporated  company,  and.  In 
some  cases,  money  and  bank  notes,  bare  been 
held  within  IL  See  8  Pars.  Gout  880488. 

QOODTITLE.    Sometimes  used  as  the 

name  of  the  fictitious  tenant  in  ejectment, 
as  "Doe"  or  "Jackson"  is  more  usually  em- 
ployed. 
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GOVERNMENT  (T.at.  fjuf^macuJum,  a  rud- 
<i<>r.  The  Romans  ( ompared  the  state  to  a 
vessel,  aod  applied  the  term  luihmnitnr, 
helmsman,  to  the  leader  or  actual  ruler  of  a 
state.  From  Hie  Latin,  this  word  haa  passed 


eminently  a  social  being,  not  only  as  to  an  in* 
stlnctlve  lore  of  aggregation,  not  only  as  to 
material  nei-essity  and  security,  but  also  as 
to  mental  and  aflectional  development,  and 
not  only  aa  to  a  i^ven  number  of  existing 


into  most  of  the   modern  European   Ian- '  beings,  or  what  we  will  call  as  to  "extent. 


guases).  That  institution  or  aggregate  of 
lutltatlona  tqr  which  a  state  makes  and  car- 
ries out  those  rules  of  action  which  are 
neoessary  to  enable  men  to  live  in  a  social 
state,  or  which  are  Impoeed  vpon  the  people 
forming  a  state. 

We  understand,  in  modern  political  science, 
hs  "state."  In  Its  widest  sense,  an  inde- 
pendent society,  acknowledging  no  supe- 
rior, and  by  the  term  "goTwrmnent,"  that  in- 
stitution or  aggregate  of  institutions  by 
which  that  society  makes  and  carries  out 
thoae  nilea  of  action  which  are  necessary  to 
enable  men  to  live  in  a  social  state,  or  which 
are  Imposed  upon  the  people  forming  that 
BOriely  by  those  who  possess  the  power  or 
anthority  of  prescribing  them.  Government 
la  fbe  aggregate  of  anthorltiea  whidi  rale  a 
society.  By  "administration."  again,  we  un- 
derstand in  modern  times,  and  especially 
in  mora  or  leia  tree  oountrles.  the  aggregate 
of  those  persons  in  whose  hands  the  reins 
of  government  are  for  the  time  being, — ^the 
chief  ministers  or  heads  of  departments. 
Bat  the  terms  "sUte."  "government,"  and 
•^Bdnlatratloii**  are  not  always  used  in 
their  strfctllMa.  The  government  of  a  State 
being  Its  moat  prominent  feature,  which  Is 
moKt  readily  perceived,  "government"  has 
frequently  been  used  for  "state;"  and  the 
pabNcista  of  ttie  last  eentuy  almoflt  always 
used  the  term  "government,"  or  "form  of 
government."  when  they  discussed  the  dif- 
ferent political  aoeleties  or  states.  On  the 
other  hand,  "government"  is  often  used,  to 
this  day,  for  "administration."  In  the  sense 
in  wUdk  It  baa  been  explained. 

They  are  never  actually  created  by  agree- 
ment or  compact.  Even  where  portions  of 
government  are  formed  by  agreenifnt.  a.s,  for 
Instancet  when  a  certain  family  is  called  to 
rate  over  a  eonntry,  the  oontracUng  parties 
must  previously  be  conscious  of  having  au- 
thority to  do  so.  As  society  originates  with 
the  family,  so  does  authority  or  govem- 
meot.  Nowhere  do  men  exist  without  au- 
thority among  them,  even  thon^  It  were 
but  in  Its  mere  Incipiency.  Men  are  forced 
into  this  state  of  things  by  the  fundamental 
Unr  that  with  them,  and  with  them  alone  of 
all  mammals,  the  period  of  dependence  of 
the  young  upon  its  parents  outlasts  by  many 
years  the  period  of  lactation,  so  that,  dur- 
ing this  period  of  post-lactational  depend- 
eaea.  ttane  and  opportonlty  are  given  for  the 
development  of  affection  and  the  habit  of 
obedience  on  the  one  hand,  and  of  affection 
and  authority  on  the  other,  fiH  well  as  of  mu- 
tual dependenee.  The  family  is  a  society, 
and  expands  into  clusters  of  tsmlliea.  Into 
ttibee  and  larger  societies,  collecting  into 
eoBmunltles.  always  carrying  the  habit  and 
BeeaMl^  of  aatbority  and  aratnal  mpport 
along  with  them.  As  men  advance,  the 
great  and  pervading  law  of  mutual  depend- 
ence shows  Itself  more  and  more  clearly, 
and  acts  more  and  more  intensely.   Man  is 


but  also  as  to  "descent"  of  generation  after 
generation,  or,  as  we  may  call  it,  "transmis- 
sion." Society,  and  its  government  along 
with  It.  are  eondnnoua.  Government  ezlata 
and  continues  among  men.  and  laws  have 
authority  for  generations  which  neither 
made  them,  nor  had  any  direct  representa- 
tion In  making  them,  because  the  necessity 
of  government — necemary  according  to  the 
nature  of  social  man  and  to  his  wants — is 
a  continuous  necessity.  But  the  family  is 
not  only  the  Inetltntlon  from  which  once,  at 
a  distant  period,  society,  authority,  and 
governnunit  arose.  The  family  Increases  In 
importance,  distinctness,  and  intensity  of 
action  as  man  advances,  and  continues  to 
develop  authority,  obedience,  alleetton,  and 
social  adhesiveness,  and  thus  acts  with 
reference  to  the  sta,te  as  the  feeder  acts  with 
reference  to  the  canal.  The  itate  orlgUiatee 
daily  anew  in  the  family. 

Although  man  Is  an  eminently  social  be- 
Ing.  he  Is  also  individual,  mnrally.  Intel- 
lectually, and  physically;  and,  while  his  in- 
dlvldoaillty  will  endure  even  beyond  this  life, 
he  is  necessitated,  l)y  his  physical  condition, 
to  appropriate  and  to  produce,  and  thus  to 
Imprint  his  individuality  upon  the  material 
world  around,  to  create  property.  But  man 
Is  not  only  an  approviHatlBg  and  producing, 
he  is  also  an  exchanging,  being.  He  al- 
ways exchanges  and  always  Intercommuni- 
cates. This  constant  intertwining  of  man's 
Individualism  and  socialism  creates  mutual 
claims  of  protection,  rights,  the  necessity  of 
rules,  of  laws. — In  one  word,  as  individuals 
and  as  natural  members  of  society,  men  pro- 
duce and  reqnlrs  govemment.  No  society, 
no  cluster  of  men,  no  individuals  banded  to- 
gether even  for  a  temporary  purpose,  can 
exist  without  some  sort  of  government  in- 
stantly springing  up.  Government  is  nat- 
ural to  man,  and  cbaracterlstle.  No  animals 
have  a  government:  no  authority  exists 
among  them:  instinct  and  physical  submis- 
sion alone  exist  among  them.  Man  alone 
haa  laws  which  ou^t  to  be  obeyed,  but  may 
be  disobeyed.  Bxpanslon.  aeenmntetlon.  de- 
velopment. progre.'^R.  rolappes,  dislntccra 
tion.  violence,  error,  superstition,  the  neces- 
sity of  Intercommunication,  wealth  and 
poverty,  peculiar  disposition,  temperament, 
configuration  of  the  country,  traditional 
types,  pride  and  avarice,  knowledge  and  ig 
uorance.  sagacity  of  individuals,  taste,  activ- 
ity and  sluggishness,  noble  or  erlmlnsl  biaa. 
position,  both  poographlcal  and  «>hronolog- 
Ical. — all  that  affects  numbers  of  men  af- 
fects their  governments,  and  an  endless  va- 
riety of  governments  and  political  societiee 
has  been  the  consequence;  but,  whatever 
form  of  government  may  present  itself  to  us, 
the  fundamental  idea,  however  rudely  con- 
ceived, is  always  the  proteetioa  of  society 
and  Its  members,  security  of  property  and 
person,  the  administration  of  Justice  there 
for,  and  the  unite<l  crrorts  of  society  to  fur 
nish  the  means  to  authority  to  carry  out  its 
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objeots.—contribution.  whlcb,  viewed  M  Im- 
posed by  Mitbority,  Is  tazftHoii.  Tboee 
bands  of  robbers  irbleb  oeeft«lonatl7  bave 

ri<t  n  in  (lisinT'tjratine  soci<»tl*'j=.  as  in  India, 
and  who  merely  robbed  and  devastated, 
aTOwlng  that  they  did  not  mean  to  admin- 
ister justice  or  protect  the  people,  form  no 
exception,  although  the  extent  of  their 
soldiery,  and  the  periodicity  of  tlu  ir  raids, 
caused  them  to  be  called  governments. 
Wbat  Itttis  0f  government  oontlniied  to  ex- 
ist was  Ftlll  the  remnant  of  the  co^nmunal 
governmt'iit  of  the  oppressed  haml«'ts:  while 
the  robbers  tlicinsrlvt  s  could  not  exist  with- 
out a  government  amonp:  themsflvps. 

Aristotle  cla8sifi#"«l  sovt  inmeuts  accord- 
ing to  the  seat  of  siipr^niM  power,  and  he  has 
been  generally  followed  down  to  very  recent 
times.  Accordingly,  we  had  monarchy,  that 
governiiicnt  in  whi(  li  the  suiirfme  power  is 
vested  in  one  man.  to  which  was  added,  at  a 
later  period,  the  Idea  of  heredttarlness. 
Aristocracy,  the  government.  In  which  the 
supremo  power  Is  vested  in  the  nrMot, 
whidi  (loos  not  mean,  in  this  cose,  the  best, 
but  the  excelling  ones,  the  prominent,  i.  e.. 
by  property  and  inflaence.  Privilege  is  Its 
characteristic.  Its  corresponding  doponer 
ate  government  is  the  oligarchy  (from  o/i- 
0iO«,  little,  few),  that  government  in  which 
suprenve  power  is  exercised  by  a  few  privi- 
leged ones,  who  generally  have  arrogated 
ihc  p'»\s  i  r  nciiiocracy.  that  government  in 
which  supreme  power  is  vested  in  the  people 
at  large.  EquaMtjr  to  one  of  Its  charaetor- 
Istics.  Its  depenerate  correspondent  is  the 
ochlocracy  (from  oihlos.  the  rabble),  for 
which  at  present  the  barbaroaa  term  *fmob- 
ocracy"  is  frequently  used. 

But  this  classification  was  insufficient, 
even  at  th9  time  of  Aristotle,  when,  for  in- 
stance, theocradst  existod;  nor  Is  the  seat 
of  supreme  power  the  only  cbaraeterlsttc. 

nnr.  in  all  respects,  by  any  means  the  chief 
characteristic.  A  royal  government,  for  in- 
stance, may  be  less  absolnte  than  a  repub 
llcan  govern mfnt.  Tn  order  to  groitp  to* 
gether  the  frovernments  and  political  so- 
cieties which  have  existed,  and  are  still  ex- 
isting, with  philosophical  discrimination,  we 
mnst  pay  attention  to  the  chief  power  holder 
(whether  ho  be  ore  or  whether  there  are 
many),  to  the  pervading  spirit  of  the  ad- 
ministration or  wielding  of  the  power,  to  the 
characteristics  of  the  society,  or  the  in- 
fluencing interests  of  the  same,  to  the  limita- 
tion or  entirety  of  public  power,  to  the  pecul- 
iar relations  of  the  citizen  to  the  state.  In- 
deed, every  principle,  relation,  or  condition 
characteristically  innnen<  ing  or  shaping  so- 
ciety or  government  iu  particular  may  fur- 
nish us  with  a  proper  division.  We  propose, 
then,  the  following: 

Grouping  of  Political  Societiea  and  Govern- 
ments. 

I.  According  to  the  mpreme  power  holder,  or 

thf  plariiui  nf  supreme  JMNOSr,  Whether 
really  or  nominally  to. 

The  power  bolder  may  be  ono.  a  Hrm,  many, 

or  all:  and  we  have,  accordingly: 

A.  Principalities,  that  is,  states  the  rulers 

\, 


of  which  are  set  apart  frr.m  rh'- 
ruled,  or  inherently  diifer  from 
the  ruled,  as  in  the  case  of  the 
theocracy. 

(1)  Monarchy. 

(a)  Patriarchy. 

(b)  Chieftain  government  (as  OUT 

Indians). 

(c)  Sacerdotal  monarchy  ta>  the 

states  of  the  church;  for- 
mer sovereign  bishoprics). 

(d)  Kingdom,  or  principalis 

proper. 

(e)  Theo(  racy  (Jehovah  was  the 

chief  magistrate  of  the  Is> 
raelitic  state). 

(2)  Pyarchy.    It  exists  in  Siani.  and 

existed  occasionally  in  the  Ro- 
man empire:  not  in  Sparta.  be> 
cause  Sparta  was  a  republic,  al- 
though her  two  hereditary  gen- 
erals were  called  kings. 
B.  Republic. 

(1)  Aristocracy. 

(a)  Aristocracy  proper. 

(aa)  Aristocracies  which 
are  democracies  with- 
in the  body  of  aristo- 
crats (as  the  former 
Polish  government). 

(bb)  Organic  interna!  eov- 
ernment  (as  Venice 
formerly). 

(b)  Oligarchy. 

(c)  Sacerdotal  republic,  or  hier- 

archy. 

(d)  Plutocracy;  if.  indeed,  we 

adopt  this  term  from  an- 
tiquity for  a  govornmont  In 
which  it  is  the  principle  that 
the  possessors  of  great 
wealth  constitute  the  body 
of  aristocrats. 

(2)  Democracy. 

(a)  Democracy  proper. 

(b)  Ochlocracy  (mob rule). ''mob** 

meaning  unorganised  multi- 
tude. 

AocerMnff  fo  the  vnity  of  public  pmrtr, 

or  it*  ilin'tirt})  and  limitntinn. 
A.  Unrestricted  power,  or  absolutism. 

(1)  According  to  the  form  of  gov- 

ernment 

(a)  Absolnte  monarchy,  or  des- 

pot ism. 

(b)  Absolute  aristocracy  (Ven- 

ice); absolute  sacerdotal 

aristocracy,  etc. 

(c)  Absolute  democracy  (the 

government  of  the  Agora, 
or  market  democracy). 

(2)  According  to  the  Organiz  ition  of 

the  administration. 

(a)  Centralised  absolutism. 

Centralism,  called  "bu- 
reaucracy" when  carried 
on  by  writing;  at  least 
bureaucracy  has  very  rare- 
ly existed,  if  ever,  with- 
out centralism. 

(b)  Provincial     (satraps,  pa- 

shas, proconsuls). 
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B.  According  to  division  of  public  power. 

(1)  Governments  in  which  the  three 

gre«t  fooicUons  of  public  power 
are  mimntte,  viz.,  the  legisla- 
tive, executive,  judiciary.  If  a 
dlBtiaet  term  coatradistinguisb- 
ed  to  oentraUam  be  wanted,  we 
might  call  theaa  'VsooperatlTe 
governments.'* 

(2)  Governments   in   which  these 

branches  are  not  strictly  aepa* 
rate.  as.  for  tnstanee.  tn  oar 
government,  but  which  are 
nevertheless  not  centralized 
goT«miB«iit8;  as  ReiniUic&B 
Rome,  Athens,  and  MTaral 
modern  kingdoiaa. 

C  nutttnUoiial  goTemment. 

(1)  baCttutlonal  government  com- 

prehending the  whole,  or 
conatltittlmial  goTern- 

ment. 

(a)  Deputative  government. 

(b)  R^resentative  goTern- 

ment 
(aa)  Bicameral. 

(bb)  Unicameral. 

(2)  Local  self-government.    See  V. 

We  do  not  believe  tliat  any 
substantial  self-government 
can  exist  without  an  Institu- 
tional character  and  subordi- 
nate self-governments.  It  can 
exftt  only  under  an  Inatltotton* 
al  government  (see  f.leher's 
Civil  Liberty  and  Self-Govern- 
meot,  mdar  «*lBStitatlon"). 

Dl  Wfcether  th«>  state  is  the  substantive 
or  the  means,  or  whether  the 
principle  of  socialism  or  Indi- 
vidualism preironderates. 
(1)  Socialism,  that  state  of  society 
in  which  the  socialist  principle 
jNTOTatls,  or  in  which  govemr 
ment  conBlders  Itself  tbe  snb- 
ttantive;  the  ancient  states  ab- 
sorbing tbe  individual  or  mak- 
ing citisenship  the  highest 
phase  of  humanity;  absolutism 
of  I>ouis  XIV.  Indeed,  all  mod- 
em absolutism  is  socialistic. 
(S>  Individualism,  that  system  in 
which  the  state  remains  ac- 
knouNMlged  a  means,  and  the 
individual  the  substantive; 
where  iwimary  elatras.  that  la. 

rights,  are  felt  to  exist,  for  the 
obtaining^  and  protection  of 
which  the  government  Is  estab- 
lished.—the  goTemmeiit.  or 
eren  society,  which  mnst  not 
attempt  to  absdib  the  indivld- 
«al.  The  individual  is  immor- 
tal, and  will  be  of  another 
world;  the  state  is  neither. 

III.  Aooord/kng  to  the  descent  or  transfer  of 

§Wff9M€  pOWtT. 

A«  Btoraiitary  gDvommants. 

Monarchies. 
Aristocracies. 
Hierarchies,  etc 


B.  Elective. 

Monarchies. 

Aristocracies. 

Hierarchies. 

C.  Hereditary — elective — 'governments. 

the  rulers  of  which  are  chosen  from 
a  certain  family  or  tribe. 

D.  Governments  In  which  the  chief 

magistrate  or  monarch  has  the 
right  to  appoint  the  successor;  as 
occasionally  the  Boman  emperors, 
the  OhliMse,  the  Rti88la]i,ln  theory, 
Bonaparte  when  consul  for  life. 

IV.  Aeoord4»ff  to  the  origin  of  tupreme  pow- 

ar,  real  or  thmrttietO. 

A.  Aooordlng  to  the  primordial  charac- 

ter of  power. 
(1)  Based  on  fu»  dtvHum. 

(a)  Monarchies. 

(b)  Communism,  which  rests 
its  claims  on  a  ^  dM' 
num.  or  extra4K>tltf<MU 
claim  of  society. 

(e)  Democracies,  when  pro- 
claiming that  the  people, 
bseaase  the  people,  can 
do  what  they  list,  even 
against  the  law;  as  the 
Athenians  once  declared 
It,  and  Napoleon  III., 
when  he  desired  to  be 
elected  president  a  sec- 
ond time  against  the  con- 
stitution. 
(»  Based  on  the  sovertlgnty  of 
the  people. 

(a)  Bstablishinff  an  Instttn- 
tionai   goTemnMnt,  as 

with  us. 

(b)  Establishing  absolutism 

(the  Bonaparte  sover- 
elgnty). 

B.  Delegated  power. 

(1)  Chartered  governments. 

(a)  Chartered  city  govern- 
ments. 

(b)  Chartered  companies,  as 
the  former  great  Bast 
India  Company. 

(c)  Proprietary  governments. 

(2)  Vice  royalties;  as  Bkypt,  and, 

formerly,  Algiers. 
(8)  Colonial  government  with  con- 
stitution and  high  amount  of 
self-government. — a  govern- 
ment of  great  importance  in 
modern  history. 

V.  Constitutions.  (To  avoid  too  many  subdi- 

viHont,  thit  Bubfmt  Jkos  ftesn  treated 

hrrr  xrpnrntrlt/.    f!rr  II). 

Constitutions,  tbe  fundamental  laws  on 
whl<^  governments  rest  and  which  deter^ 

mine  the  relation  In  which  the  citizen  stands 
to  the  government,  as  well  as  each  portion 
of  the  government  to  the  whole,  and  which, 
therefore,  give  feature  to  the  political  so- 
ciety, may  be: 

A.  As  to  their  origin. 

(1)  Accumulative;  as  the  constitn- 
tlons  of  Bngland  or  Republican 
Rome. 
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(2)  Enacted  ooiiBtitatloiiB  (generfl- 

I7,  but  not  ptalloaopblcml- 
ly.  railed  "wrtttMi  oonrtt- 

tutlons"). 

(a)  Octroyed  constitutions  (as 

the    French,    bjr  Louia 

XVIII.) 

(b)  Enacted  l»y  the  people,  as 

our  constitutions.  ("We, 
the  people,  charter  govem- 

nu'iits;  formerly  Rovern- 
uients  chartered  the  lib- 
erties of  the  people.") 

(3)  Pacts  between  two  parties,  con- 

tracts, as  Magna  Charta,  and 
most  charters  in  the  Middle 
Agea  The  medieval  rule  was 
that  as  mach  freedom  ivaa  en* 
Joyed  as  it  was  possible  to  con- 
quer,— expugnare  in  the  true 
sense. 

B.  As  to  extent  or  tiniformlty. 

(1)  Broadcast  over  the  land.  We 

may  call  them  national  consti- 
stitutions,  popular  const! tu* 
tlonB.  eonstltnttona  for  the 
whole  Ftate. 

(2)  Special  charters.   Chartered,  ac- 

cumulated and  varying  fran- 
chises, medieval  character.  (See 
article  "Ck>n8titution"  in  the 
Ehicyclopaedla  Americana.) 
VI.  Am  to  the  extent  and  comf>rehen»Uin  of 
the  chief  government. 

A.  MlUtarr  goTemmentfl. 

(1)  Commercial  pnvr  rnmr^nt;  one  of 

the  first  in  Ai^iu,  uiul  tluit  into 
which  Asiatic  society  relapses, 
as  the  only  remaining  ele- 
ment, when  barbarous  oon- 
querors  destroy  all  bonds 
which  can  be  torn  by  them. 

(2)  Tribal  government. 

(a)  Stationary. 

(b)  Nomadic.     We  mention 

the  nomad ic  Kovcrnm*nit 
under  the  tribal  govern- 
ment, because  no  other 
government  has  been  no 
madic,  except  the  patri- 
archal government,  which 
indeed  is  tbo  incipiency 
of  the  tribal  Kovornment. 

(3)  City  povcnimfnt:  that  is,  city 

states;  as  all  free  states  of 
antiquity,  and  as  the  Hanse- 
ati(  govemmenta  In  modem 
times. 

(4)  Gov<'rnment  of  the  Medieval 

Orders  extending  over  por- 
tions of  societies  far  apart; 
as  the  Templars.  Teutonic 
Knights,  Knights  of  St.  John. 
Political  societies  without  neo- 
cpsary territory, altboiii^h  they 
had  always  landed  property. 
(6)  National  states;  that  Is.  popu- 
lous political  societies  spread- 
ing over  an  extensive  and  co- 
hesive territory  bejond  the 
limits  of  a  city. 

B.  Oonfederadea. 


(1)  As  to  admission  of  members. 
/  or  extension. 

(a)  Closed,  as  the  Ampliicty- 

onic  council.  Germany. 

(b)  Open,  as  our& 

(S)  Aa  to  the  federal  character,  or 
the  character  of  the 
members,  as  itaAaB. 

(a)  Leagues. 

(•a)  Tribal  oonfedenr 
dea;  frequently 
observed  in  Asia; 
gansnll7<rf  aloose 
character. 

(bb)  City  leagne.s.  a.s  the 
Hanseatic  Leagin 
the  Lombard  L<ea- 
gne. 

(00)  Congress  of  depu- 
ties, voting  by 
states  and  accord- 
ing to  instruction : 
as  the  Netherlands 
republic  and  our 
Articles  of  Con- 
federation. Qer- 
manic  OmfMsfar 
tlon. 

(dd)  Present  "state  sys- 
tem of  Europe" 
(with  constantcon- 
gres.'^cs,  if  we  may 
call  this  "system." 
a  fsdsratlTe  goT- 
maaeot  In  Its  In- 
cipiency). 

(b)  Confederacies  proper,  with 

national  congress. 

(aa)  With  ecchsiac  or 
democratic  con- 
gress (Achaean 
League). 

(bb)  With  representati  ve 
national  congress, 
as  ours. 

C.  Mere  agglomerations  of  one  ruler, 

(1)  As  the  early  Asiatic  monarch- 

ies, or  Turkey. 

(2)  Several  crowns  in  one  head;  as 

Austria,  Sweden,  Denmai^ 

VII.  Am  to  the  (  oiistniclion  of  socteip,  UkS 
title  uf  liropert}/  ayid  alh  gianet, 

A.  As  to  the  classes  of  society. 

(1)  Castfs,   boreditarily  dividing 

the  whole  population,  accord- 
ing to  occupatloos  and  priT- 
il^es.  India,  andsnt  Bgypt 

(2)  Special  pastes. 

(a)  Gtovemment  wttii  priv- 

ileged classes  or  casts; 
nobility. 

(b)  Government  with  degrad- 

ed or  oppressed  casts; 
slavery. 

(c)  Governments  founded  on 

equality  of  citisens  (the 
unlAmn  tendency  of 

modern  civilization). 

B.  As  to  property  and  production. 

(1)  Communism. 

(2)  Individualism. 

C.  As  to  allsgiaiios. 
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GRACE 


GRAND  CAPB 


(1)  Plain,  direct;  as  ia  unitary 


(I)  Varied;  aa  fat  lMtH<mal  OOnfed- 

eracies. 

(S)  Graduated  or  enoap9ulaMl;  as 

in  the  feudal  syBtem,  or  as 
is  the  case  with  the  serf. 
D.  Oovornmcnts  are  occasionally  call- 
ed according  to  the  prevailing  in- 
terests or  elasBee;  as 
Military  states;  for  instance, Pn» 
8ia  under  Frederick  11. 
Maritime  state, 
('(•tnmerclal. 
Agricultural. 
Mauu  faeturiug. 
£<cclesiastical,  etc 
VIII.  Aooonfinir  to  Hmplicity  or  oomptewtty, 
as  itt  all  other  spheres,  we  have — 

A.  Simple  governments  (formerly 

called  *^are;"  as  *^rs  demoo* 
racy"). 

B.  Complex  goverumenta,  formerly 

oaUed  ''mlzed." 

GRACE.   I  a  .  >r  or  Iiididceiioe,  as  dlflttn* 

guished  from  right. 

GRACE,  DAYS  OF.    Sfe    iJays  of  Grace." 

QRADATIM  (LaU)    In  old  Bngliah  law. 
By  degrees  w  stepi;  step  by  stop;  tnmi  one 
to  anothttr.  Bracton,  f  oL  64. 


GRADUS  (Lat.  a  step).  A  measure  of 
space.  Vitat.  A  degree  of  relationship  {<Ji8- 
tantia  ci)gnaini  n m  > .  H«'inec.  Elem.  Jur. 
CiY.  f  153;  Bracton.  fola.  134.  374;  Fleta.  Ub. 
6.  c  2.  I  1:  Id.  Ub.  4.  e.  IT,  I  4. 

A  step  or  degree  generally;  e.  g.,  gradus 
honorum,  degrees  of  honor.  Vicat  A  pul- 
pit; n  year:  a  generation.  Du  Cmge. 

A  port:  any  place  where  a  ▼essol  can  be 
brought  to  land.    Du  Cange. 

GRADUS  PARENTELAE.    A  pedigree;  a 

tabte  of  relatlonsliip. 

GRAFFER,  or  GRAFFARIUS.  In  old  Eng- 
lish law.  A  grafler,  notary,  or  scrivener. 
St  6  Hsn.  Yin.  c.  1. 

QRAPFiUM.  A  register;  a  toger  booik  or 
cartnlnir  oC  deeds  and  evld^poea. 

GRAFIO.  .V  baron.  Inferior  to  a  count.  1 
Mart.  Ant  o.  Collect  13.  A  fiscal  judge;  an 
advocate.  Du  Cange;  Spelman;  OoweiL 
For  various  derivations,  see  Du  Cange. 

GRAFT.  In  equity.  A  term  used  to  desig- 
nate the  right  of  a  mortgagee  in  premises  to 
which  the  mortgagor  at  the  time  of  making 
tbe  mortgage  had  an  imperfect  title,  but  who 
afterwards  obCafned  a  good  title.  In  this 
case  the  new  mortgage  is  considered  a  graft 
into  the  old  stock,  and  as  arising  in  consid- 
eration of  the  former  title.  1  Ball  &  B.  40, 
46.  57;  1  Powell.  Mortg.  190.  See  3  Mass. 
34.  The  same  principle  has  obtained  by  leg- 
islative enii'  tiiii-nt  in  Louisiana.  If  a  per- 
son contracting  an  obligation  towards  an- 
other, says  the  GlTll  Code  (article  StTl). 
grants  a  mortgafS  on  property  of  which  he 
ia  not  then  the  owner,  this  mortgage  shall 
be  'valid  If  the  debtor  Aoiild  ever  aeqalra 


the  ownership  of  the  property,  by  whatever 
right 

GRAIN.  The  twenty-fourth  part  of  a  pen- 
nyweight. 

For  scientific  purposes  the  grain  only  is 
used,  and  sets  of  weights  aro  eonatmcted  tn 

decimal  progression,  from  ten  thootud 
grains  to  one-hundredth  uf  a  grain. 

Wheat,  rye.  barley,  or  other  com  sown  tn 
the  ground.  In  Pennsylvania,  a  tenant  for 
a  certain  term  Is  entitled  to  the  away-going 
crop.  2  Bin.  (Pa.)  487;  6  Bin.  (Pa.)  2G8, 
289;  2  Serg.  ft  B.  (Fa.)  14.  See  "Away- 
Ckdng  Oop.** 

QRAINAQK.  In  IDngllsh  law.  The  name 

of  an  ancient  duty  collected  in  London,  con- 
sisting of  one-twentieth  part  of  the  salt  im- 
ported Into  that  dty. 

QRAMMATICA  FALSA  NON  VITIAT 
ohartam.  False  grammar  does  not  vltlata  a 

deed.    9  Coke,  48. 

QRAMMATOPHYLACIUM  (Qraeoo-lAt) 
In  tba  dvll  law.  A  place  for  Isavins  writ' 
inga  or  reoordsi  Dig.  48. 19.  9. 8. 

GRAMME.  A  FYench  weiglit.  The  gramme 
is  the  weight  of  a  cubic  centimetre  of  dis- 
tilled vrater  at  the  tempentare  of  westo.  It 

is  equal  to  1.^.4441  grains  tTOJ,  Of  %MSl 

drachms  avoirdupois. 

GRANATARIU8  (Law  Lat)    In  old  Eng- 
Ush  law.  An  olBcer  having  diarta  of  a 
Fleta.  Ub.  2,  c  82,  i  1;  Id.  c  84. 


GRAND  ASSIZE.  An  extraordinary  trial 
by  jury,  instituted  by  Henry  II.,  by  way  of 
alternative  offered  to  the  chciee  of  the  ten- 

ant  or  defendant  in  a  writ  of  right,  instead 
of  the  barbarous  custom  of  trial  by  batteL 
For  this  purpose,  a  writ  de  magna  099im  eH* 
ganda  was  directed  to  the  sheriff  to  return 
four  knights,  who  were  to  choose  twelve 
(ither  Knight.K  to  be  joined  with  themselves; 

and  these  sixteen  formed  the  grand  assise, 
or  great  jury,  to  try  the  right  between  the 
parties.  8  BL  Ciomm.  86L 

GRAND  BILL  OF  SALE.  In  English  law. 
The  name  of  an  instrument  used  for  the 
transfer  of  a  ship  while  she  is  at  sea.  See 
**B111  Of  Sale;"  7  Mart  (La.)  818. 

GRAND  CAPE.  In  English  law.  A  writ 

Judicial  which  lieth  when  a  man  has  bronRht 
a  praeciiic  quod  rcddat.  Of  a  thing  that 
toucheth  plea  of  land.s,  and  the  tenant  makes 
default  on  the  day  given  him  in  the  writ 
original,  then  this  writ  diall  go  for  the  Ung, 
to  take  the  land  into  the  king's  hands,  and, 
if  he  comes  not  at  the  day  given  him  by  the 
grand  cape,  he  has  lost  his  lands.  Old  Nat 
Brev.  fols.  161,  162;  Reg.  .Tnd.  fol.  2b;  Brac- 
ton, lib.  5,  tr.  3,  c.  1.  Xos.  4.  5,  6.  So  railed 
because  its  Latin  form  began  with  th  ■  word 
cape,  "take  thou."  and  because  it  liad  more 
words  than  the  petit  cape,  or  because  petit 
cape  summons  to  answer  for  default  only. 
Petit  cape  Issues  after  appearance  to  the 
original  writ  grand  cape  bd^irei 
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GRAND  COUTUMIER.  Two  coUecUons  of 
laws  bore  this  title.  One,  also  called  the 
"Coutumier  of  Franco, "  is  a  collection  of  the 
customs,  usages,  and  fuiins  of  practice  which 
bftd  been  used  from  time  immemorial  in 
Fnoee;  the  other,  called  the  '*ContiimIek>  de 
Mormandio"  (which,  indeed,  with  some  al- 
terations, made  a  part  of  the  former),  was 
composed  about  the  fourteenth  of  Henry  III., 
A.  D.  1229,  and  is  a  collection  of  the  Norman 
laws,  not  as  they  stood  at  the  conquest  of 
EnRland  by  William  the  CoiKiucror,  but  some 
time  afterwards,  and  contains  many  provi- 
■toin  prahaMr  borrowed  from  the  old  Bne- 
llsh  or  Sbioii  lawa.  Hale,  Hist  C<hii.  Law, 
c.  6. 

GRAND  DAYS.  In  English  practice.  Those 
days  in  the  term  which  are  solemnly  kept  in 
the  inns  of  court  and  chancery,  viz..  Candle- 
mas Day  in  Hilary  term.  Ascension  Day  in 
BMter  term.  Bt  Jcilm  the  Bantlst'a  Day  in 
Trinity  term,  and  All  Saints'  Day  in  Michael- 
mas term,  which  are  dies  nonjuriiici,  or  no 
days  in  oottrt,  and  are  set  apart  tor  teatlTlty. 
Jftooh. 

GRAND  DISTRESS.  In  English  praetice. 
A  process  which  formerly  issued  where  the 
defendant,  after  being  attached,  neglected 

to  appear;  its  object  being  to  compel  an  ap- 
pearance by  distraining  his  goods  (3  Bl. 
Comm.  280).  It  is  called  '  Krand"  from  its 
extent  and  stringency.  Blount. 

GRAND  JURY.  In  practice.  A  body  of 
men,  consisting  of  not  less  than  twelve  nor 
more  than  twenty-fonr,  re^ectiyely  retnmed 
by  the  sheritf  of  every  county  to  every  ses- 
sion of  the  peace,  oyer  and  terminer,  and 
g»^iieral  Raol  delivery,  to  whom  indictments 
are  preferred.  4  Bi.  Comm.  302;  1  Chit. 
Crim.  Law,  SIO.  Sll. 

There  Is  reason  to  believe  that  this  institu- 
tion existed  amonR  the  Saxons.  Crabb,  Hist. 
Eng.  Law,  35.  By  the  constitutions  of  Clar- 
endon, enacted  10  Hen.  11.  (A.  D.  1164),  It  Is 
provided  that,  "if  each  men  were  suspected 
whom  none  wished  or  dared  to  aocu.se,  the 
sheriff,  being  thereto  required  by  the  bishop, 
should  swear  twelve  men  of  the  neighbor 
hood,  or  village,  to  declare  the  truth"  re- 
specting such  supposed  crime,  the  jurors 
bring  summoned  as  witnesses  or  accusers, 
rather  than  judges.  It  seems  to  be  pretty 
certain  that  this  statute  either  established 
grand  Juries,  If  this  institution  did  not  exist 
before,  or  recognized  them  if  they  already 
existed.  1  SpencSb  Sq.  Jur.  68. 

GRAND  LARCENY. 

 At  Common  Law.    Simple  larceny  was 

divided  into  grand  and  petit  The  former  was 
committed'  by  the  stealing  of  property  exceed- 
ing  twelve  pence  in  value;  the  latter,  when 
the  property  was  of  the  value  of  t  wolv(>  pence 
or  under.  This  distinction  was  not  abol- ! 
ished  till  the  reign  of  George  IV.  Grand 
larceny  was  a  capital  offense,  but  clergyable 
unless  attended  with  certain  aggravations. 
Petit  larceny  was  punishable  with  whip- 
ping, "or  some  snch  corporal  punishment 
less  than  death;**  and.  being  a  felony.  It  was 


subject  to  forfettnre,  whether  upon  convlc* 

tion  or  flight. 

 In  the  United  States.  The  distinction 

between  grand  and  petit  larceny  is  generally 
preserved;  the  amount  necessary  to  be  stolen 
to  constltnte  grand  larceny  being  ordinarily 
about  twenty  dollars.  Grand  larceny  is  a 
felony,  and  petit  larceny  a  misdemeanor. 

GRAND  8ER4EANTY.  In  BngUsh  law.  A 
species  of  tennre  fit  capUe,  by  certain  per^ 

sonal  and  honorable  services  to  the  king, 
called  "grand"  in  respect  of  the  honor  of  so 
serving  the  king;  Instances  of  sndi  senrlces 
are,  the  carrying  of  the  king's  banner,  per- 
forming some  service  at  his  coronation,  etc. 
The  honorable  parts  of  this  tenure  were  re- 
tained, and  Its  oppressive  incidents  swept 
away,  by  8t  IS  Car.  II.  c  S4.  ttames  do  la 
Ley;  2  Sharswood,  BL  Comm.  Xt;  1  Staph. 
Comm.  198. 

GRANDCHILDREN.  The  children  of  one's 
children.  Sometimes  these  may  claim  be- 
quest.s  given  in  a  will  to  children,  though,  iii 
general,  they  can  make  no  such  claint.  6 
Coke,  16.  See  "Child;**  ''Constmctlon.'* 

GRANGE.  A  barn  or  granary;  other  out- 
buildings nsed  In  hnsbaadfy. 

QRANaiARiUS,  or  GIIAil«KARIUS.  A 
grange  keoper. 

GRANT. 

 At  Com#fion  Law.    A  transfer  by  deed 

of  that  which  cannot  pass  by  livery.  Wil- 
liams. Ileal  Prop.  14ft. 

A  grant  was  proper  to  transfer  an  incor- 
poreal hereditament  or  a  reversion  or  vested 
remainder  in  land,  but  in  England,  before 
1845,  a  grant  was  not  effectual  to  transfer  an 
estate  In  fee  in  land  In  possession.  7  W.  Va. 
235. 

A  grant  Is  now  sufflelent  to  convey  any 
estate.    12  Minn.  468. 

 In  Modem  Law.  A  general  term,  in- 
cluding all  sorts  of  conveyances.  4  Mason 

(U.  S.)  69. 

The  term  is  properly  applicable  only  to 
realty  (1  Mont  410),  but  it  has  bSMl  applied 
to  personalty.    12  Minn.  468. 

It  is  particularly  applied  to  conveyances 
by  the  govern  men  t,  whether  of  lands  or  Of 
incorporeal  hereditaments,  as  franchises. 

By  the  word  "grant"  In  a  treaty.  Is  meant 
not  only  a  formal  grant,  but  any  concession, 
warrant,  order,  or  permission  to  surrey,  pos- 
sess, or  settle,  whether  written  or  parol, 
express,  or  presumed  from  possession.  Such 
a  grant  may  be  made  by  law,  as  well  as  by 
a  patent  pursuant  to  a  law.  12  PeL  (U.  S.  i 
410.  See  9  AdoL  4b  E.  532;  5  Mass.  472;  9 
Pick.  (Mass.)  80. 

"Omce  grant"  applies  to  conveyances  made 
by  some  officer  of  the  law  to  effect  certain 
purposes,  where  the  owner  is  either  unwill- 
ing or  unable  to  execute  the  requisite  dosda 
to  pass  the  title. 

"Private  grant"  is  a  grant  hj  VtM  dssd  Ot 
a  private  person. 

''Public  grant**  is  ths  mods  and  act  ct 
creating  a  title  In  an  Indlvldnal  to  landa 
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which  bad  pravlomdy  belonged  to  the  fovMrn- 

ment. 

The  public  lands  of  the  United  States,  and 
ot  the  various  states  tuae  been  to  a  great 
extent  conveyed  by  deede  or  patents  Innied 

Ir.  virtue  of  general  laws;  but  many  specific 
grauth  have  also  been  made,  and  are  the 
usual  method  of  transfer  during  the  colonial 
period.  See  2  Washb.  Real  Prop.  517-536: 
4  Kent.  Comm.  450.  494;  8  Wheat.  (U.  S.) 
543;  6  Pet.  (U.  S.)  548;  16  Pet.  iV.  S.)  3f;7; 
Brightly.  Dig.  U.  S.  Laws,  "Lands;  '  "Pat 
«it." 

Among  the  modes  of  conveyance  Included 
under  office  grant  are  levies  and  sales  to 
satisfy  execiition  creditors,  salos  by  order  or 
decree  of  a  court  of  chancery,  sales  by  order 
or  license  of  covrt  eales  for  nonpayment  of 
taxes,  and  the  like.  See  Blackw.  Tax  Titles, 
patisim:  2  Washb.  Real  Prop.  536-549. 

With  regard  to  private  grants,  see  "Deed." 


GRANT.  BARGAIN,  AND  SELL.  Words 
tised  in  Instruments  of  conveyance  of  real 
«ftate.   See  "Construction;"  8  Barb.  (N.  Y.> 

46.1;  n2  Me.  32!) ;  1  T.  B.  Mori.  fKv.)  .30;  1 
Conn.  79;  5  Tenn.  124;  2  Bin.  tPa.)  95;  11 
Serg.  ft  R.  (Fa.)  109;  1  Mo.  676;  1  Mur^. 
(N.  C.)  343. 

GRANT  OF  PERSONAL  PROPERTY.  A 
method  of  transferring  personal  property, 
distinguished  from  a  gift  by  being  always 
founded  on  some  consideration  or  equivalent. 
S  Bl.  Comm.  440.  441.  Its  proper  legal  desig- 
nation is  an  "assignment."  or  "bargain  and 
sale."    2  Steph.  Comm.  102. 

GRANT  TO  USES.   This  is  common  grant, 
with  uses  superadded,  and  has  become  tin 
favorite  mode  of  transferring  realtjr.  Whar- 
ton. 

GRANTEE.   He  to  whom  a  grant  is  made. 

GRANTOR.   He  by  whom  a  grant  is  made. 

GRANTZ.    in  old  English  law.  Noblemen. 

GRA88HEARTH.  In  old  English  law.  The 
same  of  an  ancient  customary  service  of  ten- 
ants* doing  one  day's  work  for  th^r  landlord. 

GRASSON.  In  feudal  law.  A  fine  paid  on 

tran^!*'r  of  a  copyhold. 

GRATIFICATION.  A  reward  given  volun- 
tarily for  some  service  or  benefit  rendered. 

without  being  rrqurstrd  so  tO  dO,  either  ex- 

presslv  or  by  implication. 

GRATIS  (Lat)  Without  reward  or  oon- 
atderation. 

GRATIS  DICTUM  (Lat)  A  saying  not  re- 
quired :  a  statement  voluntarily  made  with- 
out necessity. 

GRATUITOUS.  Without  valuable  or  legal 
consideration.*  A  term  applied  to  deeds  of 
conveyance. 

——In  Old  Engllsli  Law.  Voluntary :  with- 
out foree,  fear,  or  favor.  Bracton,  fola  11, 
17. 

GRATUITOUS  CONTRACT.  In  civil  law. 


One  the  object  of  which  is  for  the  benefit 
of  the  person  with  whom  it  is  made,  without 
any  profit,  received  or  promised,  as  a  con- 
sideration for  it;  as,  for  example,  a  gift.  1 
Bouv.  Inst  note  709. 

GRAVAMEN  (Lat.)  The  grievance  com- 
plained of;  the  substantial  cause  of  the  ao* 

tion.    See  Greenl.  Ev.  §  66. 

GRAVATIO  (Lat.)    An  accusation. 

GRAVIS  (Lat.)  Grievous;  great.  Adgratt 
damnum,  to  the  grievous  damage.  11  Colte, 
40. 

GRAVIU8  (Law  Lat.)  In  old  European 
law.  A  grave;  a  chief  magistrate  or  officer. 
A  term  derived  from  the  more  ancient  "ffra- 

fio,"  and  used  in  combination  with  various 
otlier  words,  as  an  otbi  ial  title  in  Germany; 
as  liargraviiis,  Rhrintjravius,  IdtndffnviUtt 
etc.  Spelman,  voc.  "Graflo." 

GRAVIUS   EST   DIVINAM   GUAM  TEM- 
poralem  laedere  majestatem.  It  is  more  seri- 
i  ous  to  hurt  divine  than  temporal  majesty. 

j  11  Coke,  29. 

I    GRAY'S  INN.  An  inn  of  court  See  "Inns 

!  of  Court." 

GREAT  CATTLE.  In  English  law.  All 
manner  of  beasts,  Mtespt  sbeep  and  yearlings. 

2  Rolle,  173. 

GREAT  CHARTER.   See  "Magna  Charta." 

GREAT  LAW.  The  name  of  an  act  of  the 
legislature  of  Pennsylvania,  passed  at  Ches- 
fcr  immediately  after  the  arrival  of  William 
Penn.  December  7.  1682.  Sergeant  Land 
Laws  Pa.  24,  SSO. 

GREAT  SEAL.   By  act  of  union  (article 

21 )  it  was  provided  that  there  should  be  one 
great  seal  for  the  United  Kingdom,  to  he 
used  in  sealing  writs,  to  summon  parlia- 
ment, foreign  treaties,  etc.,  in  all  public  acts 
which  concern  the  United  Kingdom,  and  all 
acts  which  ( onccrn  England,  and  that  a  seal 
Should  be  kept  in  Scotland,  to  be  used  in  all 
things  relating  to  private  rlf^ts  or  grants 
which  had  theretofore  passed  the  Great  Seal 

of  Scotland.  Wharton. 

GREAT  TITHES.  In  ecclesiastical  law. 
The  more  valuable  tithes;  as,  corn,  hay,  and 
wood.  3  Burn,  Ecc  Law.  680.  681;  3  Steph. 
Comm.  127. 

GREE.  Satisfaction  for  an  offense  com- 
mitted, or  injury  done.  CowelL 

GREEN  CLOTH.  .\n  English  board  or 
court  of  Justice,  composed  of  the  lord  stew- 
ard and  Inferior  officers,  and  held  in  the 

royal  housohold.    So  named  from  the  dotll 

iijion  the  board  at  which  it  is  held. 

GREEN  GOODS.  A  slang  term  for  coun- 
terfeit money.  Usually  used  in  connection 
with  a  swindle  whereby,  under  a  pretense  of 
selling  counterfeit  money,  some  worthless 
substani  e  is  palmed  off  on  the  buyer. 
79  Hun  (N.  Y.)  310;  51  Hun  (N.  Y.)  624. 
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GREEN  SILVER.  A  feudal  custom  In  the 
mauor  of  Wrlttel,  in  Essex,  where  every  ten- 
ant whose  front  door  opens  to  Greenbury 
ahall  pay  »  haU-pftimy  yearly  to  the  lord,  by 
the  nm»  «f  "grMn  sUTor"  or  '^t"  Cow- 
•IL 

GREEN  WAX.  I ii  Entflflh law.  The  name 
of  the  estreats  of  flnei^  iMoai  and  amerce- 
menta  In  the  6fz6h«qttar,  d^vared  to  tba 

sheriff  under  the  seal  of  that  OOtUt,  irtlidi  If 

made  with  green  wax. 

GREGORIAN  EPOCH.  The  time  from 
Which  the  Greforlan  calendar  or  oonvvtar 
tkm  date%  i. from  the  yMv  US2. 

GREMIO.  In  Spanish  law.  The  union  of 
merchants,  arUsanSi  iabtnera,  or  other  per- 
•OM  Who  follow  the  aame  irarmlta,  and  are 
governed  by  the  same  regulations.  The 
word  "guild,"  in  English,  has  nearly  the 
■ame  rtgnmnatloni 

aREMIUMOat)  Boaom.  Ainsworth.  Oe 

gremio  mittere,  to  send  from  their  bosom; 
used  of  one  sent  by  an  ecclesiastical  corpora- 
tion or  body.  A  latere  mittere,  to  send  from 
hia  Bide^  or  one  sent  by  an  individual;  aa,  a 
legate  Mnt  by  the  pope.  Du  Gauge.  In  Sing- 
llsh  law,  an  inlu  ritance  Is  said  to  be  in 
gremio  legis,  in  the  bosom  or  under  the  pro- 
tection of  the  law,  when  It  la  In  Bbtmace. 
See  "In  NnhllNia." 

QRE8SUME,  QRE88AME,  GRESSUM,  or 
grossome  (Scotch,  yranmm).  In  old  English 
law.  A  fine  due  from  a  copyholder  on  the 
death  of  hia  lord.  Plowd.  fola.  271,  285;  1 
Strange^  664.   Oowell  derives  It  from  ger- 

GRETNA  GREEN  MARRIAGE.  A  mar- 
riage celebrated  at  Gretna,  in  Dnrnfries  (bor- 
dertag  on  the  eoitnty  of  Cnmbertand),  in 
Seotlaad.  By  the  law  of  Scotland,  a  valid 
maniage  may  be  contracted  by  consent 
alone^  without  any  other  formality.  When 
the  marriage  act  (26  Geo.  II.  c.  33)  rendered 
the  publication  of  banns,  or  a  license,  neces- 
sary In  England,  It  became  usual  for  persons 
Who  wished  to  marry  clandestinely  to  go  to 
Gretna  Green,  tiio  nearest  part  of  Sootland, 
and  marry  according  to  the  Scotch  law;  so 
a  sort  of  chapel  was  built  at  Gretna  Green, 
in  which  the  English  marriage  service  was 
performed  by  the  village  blacksmith.  19  & 
SO  Viet  e.  96,  §  l,  now  requires  twenty-one 
days  previous  residence  in  Scotland,  unless 
one  of  Uie  parties  has  a  usual  place  of  resi- 
deaoe  therein.  Wharton. 

GRIEVED.  Aggrieved.  S  Bast,  2S. 

GRITH  (Saxon).    Peace.  j 

QRITHBRECH  (Saxon,  grith,  peace,  and  I 
^eh,  hreoklng).   Breach   of  the  king's! 

ppacp.  as  opposed  to  frithbrech,  a  breach  of 
the  nation's  peace  with  other  nations.  Leg. 
Hen.  I.  c.  36;  Chart.  Willielm.  OOIMI.  BoeL  8t 
Paull  In  Hist,  ejusd.  fol.  90. 

GRITHSTGLE  (Saxon).  In  Saxon  law.  A 
■eat,  chair,  or  place  of  peace;  a  sanctuary; 


a  stone  within  a  church  gate,  to  which  an  of- 
fender might  flee.  Skene  writes  the  word 
"glrtholl." 

GROCER.   In  old  BngUah  law.    A  mer> 

chant  or  trader  who  engrossed  all  vendible 
merchandise;  an  engrosser.  St.  37  Eidw.  ill. 
c.  6.  8eo  **Bngroiier.*' 

GROSS.  Cheat  or  large;  whole  or  eatliw; 
goieraL 

GROSS  ADVENTURE.  In  maritime  law. 
A  maritime  or  bottomry  loan.  It  is  ao  called 
because  the  lender  exposes  his  money  to  the 
perils  of  the  s^'a.  and  contributes  to  the  grooa 
or  general  average.   Poth.;  Pardessua. 

GROSS  AVERAGE.  In  maritime  law.  That 
kind  of  average  which  falls  on  the  shipi 
cargo,  and  freight,  and  is  distinguished  tttm 
"partienlar  average."  See  "Averagai" 

GROSS  NEGLIGENCE.  The  omission  of 
that  care  which  even  inattentive  and 
thoaghtleea  men  never  tall  to  take  of  their 

own  property,    Jones,  Ballm. 

Lata  culpa,  or,  as  the  Roman  lawyers  most 
accurately  called  it.  dolo  proxima^  is,  in  prac- 
tice, considered  aa  eauivalent  to  dolae,  or 
fraad  tteelf.  it  mnet  not  be  eonfOondedt 
however,  with  fraud ;  for  it  may  exlFt  con» 
sistenUy  with  good  faith  and  honesty  of  in^ 
tention.  aooorUng  to  omiaion-law  aoOorl* 
Uee. 

GROSS  WEIGHT.  The  total  weight  of 
goods  or  merchandise,  with  the  chesta,  hmg^ 
and  the  liko,  from  whleh  are  to  ho  dedaotod 
tare  and  trot 

GROSSE  BOIS.  Oreat  or  largo  wood;  tim- 
ber. Cowell. 

GR088EMENT(LawPr.)  Largely;  great* 
ly.  Orottement  enseint,  big  with  child* 
Plowd.  76. 

QROSSOME.  See  "Gieoramo.'* 

QROUMD  ANNUAL.  In  Scotch  law.  An 

annual  rent  of  two  kinds:  First,  the  feu- 
duties  payable  to  the  lords  of  erection  and 
their  successors;  second,  the  rente  reserved 
for  building  lots  In  a  city,  where  sub-feus 
are  prohibited.  This  rent  is  in  the  nature  of 
a  perpetual  aannltjr.  Boll,  IMet;  BrdL  Inot 

11.  3.  52. 

GROUND  LANDLORD.    The  ponon  to 

whom  ground  rent  la  reeerved. 

GROUND  RENT.  Bent  paid  for  the  privi- 
lege of  building  on  ano&er  maa*0  land. 

Johnson;  Webster.  A  rent  reserved  by  the 
owner  of  unimproved  land  upon  a  lease  of 
the  land  to  be  built  upon,  as  contradistin- 
guiihed  from  the  rent  paid  to  the  leeaoo  bar 
hie  tenant  of  the  premfeee  wllero  Urn  hiiiM* 
ings  are  erected,  and  from  thp  ordillSrjr  fOBt 
paid  by  the  tenant  to  his  landlord  npon  a 
demise  of  lands  and  tenements. 

A  rent  reserved  to  himself  and  bis  heinj; 
by  the  grantor  of  land  in  fee  simple,  out  of 
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the  land  conveyed.  See  9  Watts  (Pa.)  262; 
8  Watts  A  S.  (Pa.)  185;  2  Am.  Law  Reg.  577. 

GROUND  WRIT.  By  the  English  common- 
tew  procedure  act  of  1852  (chapter  121),  "it 

shall  not  be  npcpssary  to  Issue  any  writ  di- 
rected to  the  sheriff  of  the  county  in  which 
the  venue  is  laid,  but  writs  of  executioii  may 
iasae  at  once  into  any  coiint7>  A&d  be  dlrec^ 
ed  to  and  ezecntod  by  the  aherlff  of  any  ooon- 
tj;  whether  a  county  pal  all  no  or  not.  without 
reference  to  the  county  in  which  the  venue 
is  laid,  and  without  any  suggestion  of  the 
issuing  of  a  prior  writ  into  such  county." 
Before  this  enactment,  a  ca.  sa.  or  fl.  fa. 
could  not  be  issued  into  a  county  different 
from  that  in  which  the  venue  in  the  action 
«M  laid,  vltlioat  flrat  laaolng  a  writ  caUed 
ft  ••ground  writ,"  Into  the  latter  county,  and 
then  another  writ,  which  was  called  a  "tes- 
tatum writ,"  into  the  former.  The  alWTa  en- 
actment abolished  thla  aaeleia  proews. 
Wharton. 

G  RO  U  N  OAGE.  •  In  maritime  law.  The  con- 
ald««tion  paid  tor  standlas  a  dilp  In  a  port 
Jacob. 

GROWTH  HALF-PENNY.  A  rate  paid  in 
some  places  for  the  tithe  of  every  fat  beast, 
<HC  or  other  nntmitful  cattle.  Rapalje  it  L. 

ORUARII.  The  principal  officers  of  a  for- 
RapaUeftU 


GUADIA,or  WADIA.  In  old  European  law. 
A  pledge.  Spelman;  Calv.  Lex.  A  custom. 

Spelman. 

GUARANTEE.  He  to  whom  a  guaranty  is 


QUARANTOR.  He  who  makes  a  goaranty. 

GUARANTY.   An  undertaking  to  answer 

for  another's  liability,  and  collateral  thereto. 
A  collateral  tmdertaking  to  pay  the  debt  of 
anotho'  in  ease  he  does  not  pay  It  Shaw, 
C.  J..  24  Pick.  (Mass.)  2n2. 

It  is  distinguished  from  suretyship  in  be- 
ing a  secondary,  while  that  is  a  primary,  ob- 
Ul^on;  or,  as  sometimes  defined,  guaranty 
10  an  mdtrtaking  that  tiie  debtor  slian  pay; 
suretyship,  that  the  debt  shall  be  paid. 

The  undertaking  is  essentially  in  the  alter- 
aatlva.  A  guarantor  cannot  be  sued  as  a 
promisor,  as  the  surety  may;  his  contract 
must  be  specially  set  forth.  A  guarantor 
warrants  the  .solvency  of  the  promisor,  which 
an  indoraer  does  not  8  Pick.  (Mass.)  423. 

Onaranty,  as  distlngtrtshed  from  "surety- 
shlp,"  is  an  independent  contract,  while  the 
surety  is  bound  Jointly  with  his  principal. 
"A  contract  of  suretyship  is  a  direct  liabil- 
ity for  the  act  to  be  performed  by  the  debtor, 
and  a  guaranty  is  a  liability  only  for  his 
ability  to  perform  the  act."   52  Pa.  St  440. 

As  distinguished  from  "indemnity,"  in 
that  a  prladpal  oUlgatlon  Is  easentlal  to 
guaranty,  wUla  Indenuiity  may  be  a  j^rlmary 
contract 

Guaranties  are  either: 

(1)  General,  running  to  any 
ing  with  the  prlndpaL 


(2)  Special,  to  a  particular 

(3)  Limited,  i.  e.,  covering  only  a  partiea- 
lar  transaction. 

(4)  Continuing,  applicable  to  a  class  of  fu- 
ture transactiona 

(T))  Absolute,  conditioned  only  on  the  de- 
fault of  the  principal. 

(6)  Conditional,  dependent  on  some  e^t 
traneous  condition. 

GUARANTY  INSURANCE.  Aguarantyor 

insurance  against  loss  in  case  a  person  nam- 
ed shall  make  a  designated  default  or  be 
guilty  of  specified  conduct  9  Am.  4k  Eng. 
Bnc.  Law,  66,  quoted  In  174  IlL  810. 

GUARDIAN.  One  who  legally  has  the  care 
and  management  of  the  person,  or  the  estate, 
or  both,  of  a  child  daring  ito  minority. 
Reeve,  Dom.  Rel.  811. 

A  person  having  the  control  of  the  prop- 
erty of  a  minor  without  that  of  his  person 
Is  known  In  the  cItII  law,  as  well  as  in  some 
of  the  states  of  the  United  States,  by  the 
name  of  "curator."  1  Lec.  Elm.  241;  ReT. 
St.  Mo.  isns,  p.  823. 

Guardians  are  also  sometimes  appointed  of 
Idiots,  spendtiirlfts,  etc 

The  general  classes  of  guardians  are: 

(1)  Guardian  by  chancery.  This  guardian- 
ship, although  unknown  at  the  OOainWTI  teW, 
is  well  established  in  practice  now.  It  grew 
up  In  the  time  of  William  III.,  and  had  Its 
foundation  in  the  royal  prerogative  of  the 
king  as  parens  patriae.  2  Fonbl.  Bq,  (&th 
EM.)  246. 

Thla  power  the  sovereign  is  presumed  to 
have  delegated  to  the  chancellor.  10  Ves. 
f.;?;  2  P.  Wms.  118;  Reeve,  Dom.  ReL  817. 
Dy  virtue  of  it  the  chancellor  appoints  a 
guardian  where  there  is  none,  and  exerdssa 
a  superintending  control  over  all  guardians, 
however  appointed,  removing  them  for  mis- 
conduct and  appointing  others  in  their  stead. 
Co.  Litt.  89;  2  Bulst.  679;  1  P.  Wms.  70S; 
8  Mod.  214;  1  Ves.  Jr.  160;  2  Kent  Comm. 
227. 

This  power,  in  the  United  States,  resides 
in  courts  of  equity  (1  JTohna.  Ch.  fN.  T.l  96; 

2  Johns.  Ch.  [N.  Y.]  439),  and  in  probate 
or  surrogate  courts  (2  Kent  C!omm.  226;  30 
Miss.  468:  8  Bradf.  Bur.  [N.  Y.I  188). 

(2)  Guardian  by  nature.  The  father,  and, 
on  his  death,  the  niother.  2  Kent,  Comm. 
220;  2  Root  (Conn.)  320;  7  Cow.  (N.  T.)  86; 
2  Wend.  (N.  Y.)  158;  4  Mass.  675. 

( 3 )  Guardian  by  nurture.  This  guardian- 
ship  belonged  to  the  father,  then  to  the 
mother.  The  subject  of  it  extended  to  the 
younger  children,  not  the  heirs  apparent 
In  this  country  It  does  not  exist,  or,  rather. 
It  is  merged  in  the  higher  and  more  durable 
guardianship  by  nature,  because  all  the  chil- 
dren are  heira»  and,  therefore,  the  subject 
of  that  gnardlandifp.  S  Kent  Comm.  281; 
Reeve.  Dom.  Rel.  31 H;  6  Ga.  401.  It  ex- 
tended to  the  pernnn  only  (6  Conn.  494;  46 
Eng.  Law  ft  Bq.  ion ) .  :md  terminated  at  the 
age  of  foiirtcon  fl  Bl.  Coram.  iCA). 

(4)  Guardian  in  socage.  This  guardian- 
ship arose  when  socage  lands  descended  to 
an  Infant  under  fourteen  years  of  age;  at 
which  period  It  esaaed  U  another  foardlan 
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wu  appoliitad,  otherwise  It  oontinyed.  And. 
SIS;  6  Johiu.  (N.  T.)  M. 

The  person  entitled  to  It  by  common  law 
was  the  next  of  kin,  who  could  not  by  any 
possibility  inherit  the  estate.  1  BI.  Comm. 
461.  Although  formerly  recognized  in  New 
York,  it  was  never  common  in  the  United 
States  (5  Johns.  [N.  Y.]  66;  7  Johns.  [N.  Y.] 
167),  because,  by  the  statute  of  deserts 
sraentlly  In  toree  In  this  oonntry.  fhose  who 
are  next  of  kin  may  eventually  Inherit. 
Wherever  it  has  been  recognize<l,  it  has  been 
in  a  form  differing  materially  from  its  char 
acter  at  common  law.  15  Wend.  (N.  Y.)  631. 

(5)  Guardians  by  statute.  Theee  are  of 
two  kinds:  First,  testamentary;  second, 
those  appointed  by  court  In  pursuance  of 
aome  statute. 

(6)  Testamentary  guardians.  These  are 
appointed  by  the  deed  or  last  will  of  the 
father,  and  they  supersede  the  claim.s  of  all 
other  guardians,  and  have  control  of  the 
person  and  the  reel  nnd  penoaal  estate  of 
the  child  till  he  arrives  at  full  ape. 

(7)  Guardians  appoipted  by  court.  The 
greater  number  of  gaardlana  among  us,  by 
far,  are  those  appointed  by  court,  in  con 
formity  with  statutes  which  I'^unilnte  their 
powers  and  dutie.s.  In  the  aljsciue  of  sije- 
cial  provisions,  their  rights  and  duties  are 
goveniad  Iqr  the  gmenl  law  on  the  eobject 
of  fuardlaa  and  ward. 

GUARDIAN  AD  LITEM.   A  guardtett  ap- 
pointed for  the  purposes  of  a  suit 
The  appointment  of  such  is  Incident  to  the 

power  of  every  court  to  try  a  case  (2  Cow. 
[N.  v.]  430),  and  the  power  is  then  con- 
fined to  the  particiihir  <  ase  at  bar  (Co.  Lltt. 
89,  note  16) .  His  duty  is  to  manage  the  in- 1 
terest  of  the  Infant  when  sned.  or  to  bring  | 
suit  for  him.    In  criminal  cases,  no  guard- ; 
ian  is  appointed;  the  court  acts  as  guard- 
Ian.  Beeve.  Dom.  Rel.  SIS. 

aUARDIAN  OF  THE  CINQUE  PORTS. 
See  '^Wnrdoi  of  the  Clnoue  Forts." 

GUARDIAN  OF  THE  PEACE.    A  warden 

or  conservator  of  the  iit-a^  >■     Uapalje  &  L. 

GUARDIAN  OF  THE  POOR.  In  English 
law.  A  person  acting  as  overseer  of  a  par- 
ish in  matters  relating  to  the  manafement 

and  relief  of  the  poor. 

GUARDIAN  OF  THE  SPIRITUALITIES. 
In  English  ecclesiastical  law.  The  person  to 

whom  the  spiritual  jurisdiction  of  a  diocese 
is  committed  during  the  vacancy  of  the  see. 
Oowell;  Blonat 

OUARDIAN  OF  THE  TEMPORALITIES. 
The  person  to  whose  custody  a  vacant  see  or  \ 
abbey  was  committed  by  the  king.  who.  as ' 
rteward  of  the  goods  and  profits  thpreof, 
WM  to  give  an  account  to  the  escheator,  and 
he  into  the  ezeheqner.  Tdmllna. 

GUARDIANSHIP.  The  power  or  protec- 
tive  authority  given  by  law.  and  Imposed  on 
an  indlvldnal  who  is  free  and  in  the  enjoy- 
ment of  his  rt^ts,  over  one  whose  weak- 
ness on  acoonnt  of  his  age  or  infirmity  ren- 
ders him  nnftble  to  protect  himselt 


GUARDIANUS,orQARDiANU8.  Agaarf' 


or  ke^^.  Spelman;  S 


GUARENTIGIO.  In  S^panlsh  law.  A  term 
applicable  to  the  <ontract  or  writing  by 
which  courts  of  justice  are  empowered  to  ex 
ecute  and  carry  into  eftect  a  contract  in  the 
same  manner  as  if  it  were  decreed  hf  tte 
court  after  the  usual  legal  formalities.  TIiIb 
clause,  though  formerly  inserted  in  contracts 
of  sale.  etc..  stipulating  the  paym«it  of  s 
sum  of  money,  is  at  present  usually  omitted, 
as  courts  of  justice  ordlnarly  compel  the 
parties  to  execute  all  contracts  made  by  au- 
thentic acts,  that  is,  acts  passed  before  a  ao- 
taay,  in  tiie  imaenoe  of  two  wttaeiaaa. 

QUARNIMBNTUM   (Law  Lat  from  Fr. 

garnemeiit  ) .  In  old  European  law.  A  pro- 
vision Of  necessary  things.  Spelman.  A  fur- 
nlfllhlnff  or  gamlaliBient. 

GUASTALD.  One  who  had  the  0Wt«ij«f 
the  royal  oianaion&  Rapalje  tt  L. 

GUBERNATOR  (Lat)  A  pilot  o(  *  ahl». 

GUERPI.  or  GUERPY  (Law  Fr.)  Abaa> 

doneii:  left;  deserted.    Britt.  c.  33. 

GUERRA,  GUARRA,  or  GUERRE.  War. 

either  poblic  or  private.  Spelmaa. 

GUERRILLA  PARTY  (Span,  ffverra,  war; 

'/>//  r/  ;/^'.  a  little  war) .  in  military  law.  Self- 
( (justilutod  sets  ot  armed  nifn.  in  times  of 
war.  who  form  no  integrant  part  of  the  or- 
ganised army,  do  not  stand  on  the  regular 
payroll  of  the  army,  or  are  not  paid  at  all. 
tak<'  up  arma  and  I;iy  thrni  down  at  inter- 
vals, and  carry  on  petty  war,  chiefly  by 
raids,  extortion,  destruction,  and  massacre. 
Lieber.  Guerr.  Part.  18.  See  Hallock.  Int 
Law.  3Sr,;  Woolsey.  Int.  l^w,  299. 

I 'artisan,  free-corps,  and  guerrilla  aM 
terms  resembling  each  other  considerably  la 
Bigniftcatlon;  and.  Indeed,  partisan 
rilla  are  frequently  used  in  the 
See  Halleck.  Int.  I>aw,  386. 

GUEST.  A  traveler  who  stays  at  an  inn 
from  daar  to  daar,  for  pay,  and  wltfumt  a 
special  contract  to  board  for  anj  dellntts 

time. 

If  he  is  invited  as  a  friend  by  the  inn 
keeper,  he  is  not  a  "tnest"  in  the  technical 
sense  (Bae.  Ahr.  Unns."  e.  5).  and.  If  he 

stays  under  a  contract  for  a  definite  time, 
he  is  not  a  guest,  but  a  boarder  (5  Barb.  [N. 
T.I  660  ;  26  Ala.  rN.  8.]  877  :  26  VL  SSS). 

GUEST  TAKER,  or  GE8T  TAKER.  An 
acister. 

GUET.   In  old  French  law.  Watch.  Ord. 

Mar.  liv.  4.  tit.  6. 

QUIA.  In  Spanish  law.  Aright  of  way 
narrow  carta.  White,  New  Reoop.  lib.  S,  c 

6,  S  1. 

GUIDAGE.  In  old  law.  That  which  was 
n'lM'U  for  safe  conduct  through  a  strange  ter- 
ritory, or  another's  territory.  Cowell. 

The  office  of  guiding  of  travelers  through 
dangerona  and  unknown  waja.  t  bMt  6M. 
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GUIDON  DE  LA  MER.  The  name  of  a 
treatise  on,  multisie  law,  written  in  Rouen 
— tbea  Notinaady— In  1671,  as  Is  sopposed. 

It  was  received  on  the  contlncut  of  Europe 
almost  as  equal  in  authority  to  one  of  the 
ancient  codes  of  maritime  law.  The  author 
of  this  work  is  unknown.  This  tract  or 
treati8e  is  contained  in  the  "Collection  de 
Lois  Maritimes,"  bj  J.  M.  Fnrd«isaa»  toL  2, 

p.  .'!71  ot  seq. 

GUILD,  or  GILD.  A  brotherhood  or  com- 
pany governed  by  certatn  rales  and  orders 

made  among  them  selves  by  king's  license;  a 
corporation,  especially  lor  purposes  of  com- 
merce; so  called  because,  on  entering  the 

Rulld.  the  members  pay  an  assessment  or 
tax  fgild)  towards  defraying  Its  charges. 
Ttrnifs  de  la  Ley;  Du  Cange.  A  guild  held 
generally  more  or  leas  property  in  common, 
— often  a  ball,  caHed  a  '^gnlld  ball.**  for  tbe 
purposes  of  the  association.  The  name  of 
"guild"  was  not,  however,  conflned  to  mer- 
cantile eompanies,  but  was  applied  also  to 
religious,  municipal,  and  other  corporations. 
A  friborg.  that  is.  among  the  Saxons,  ten 
tamilies'  mutual  pledges  fOT  eacb  Otber  to 

the  kins.  Spelman. 

GUILD  HALL  (Law  Lat.  »7f/d?ioHa.  various- 
ly spelled  ghildhaUa,  guihalla,  guihaula; 
from  Saxon  gild,  payment,  company,  and 
halla^  ball).  A  plaoe  in  wbich  are  exposed 
goods  for  sale.  Charter  of  Oonnt 
ders;  Hif^^t.  r.uinensi.  202,  203;  Du 
The  hall  of  a  guild  or  corporation ;  ,Du  Cange; 
Speimaa.  llie  ball  of  the  merchants  of 
the  Hanseatic  League  in  London,  otberwlse 
called  the  "Stilyard. "  Id. 

GUILT.  In  criminal  law.  That  which  ren- 
ders criminal  and  Hable  to  pnnldunenti 

That  disposition  to  violate  the  law  which 
has  manifested  itself  by  some  act  already 
done.  The  opposite  of  innocence.  See  Ro* 
tberforth.  Inst  bk.  1,  c.  18.  |  10. 

GUILTY.  The  state  or  condition  of  a  per* 
sou  who  has  committed  a  crime,  misdemean^ 
or,  or  offonssk 


This  word  implies  a  mallcloos  intent,  and 
must  be  applied  to  eomething  universally 
anofwed  to  be  a  crime.  Cowp.  275. 

 In  Pleading.  A  plea  by  which  a  de- 
fendant who  is  charged  wtth  a  crime,  misde- 
meanor, or  tort  admits  or  confesses  It.  In 

criminal  proceedings,  when  the  accused  is 
arraigned,  the  clerk  asks  him,  "How  say 
you,  A.  B.,  are  you  guilty  or  not  guilty?" 
His  answer,  which  is  given  ore  tenus,  is 
called  his  "plea;"  and  when  he  admits  the 
charge  in  the  indictment,  be  answers  or 
pleads  "guilty." 

GULE  OF  AUGUST.  The  first  of  August, 
the  same  as  Nt.  J'etn  'M  lUiy  ad  ViHctUa.  Cow* 
ell. 

GUTI.  Jutes;  one  ot  the  three  nations  who 
migrated  from  Germany  to  Britain  at  an 

early  period.  According  to  Spelman,  they  es- 
tablished themselves  chieily  in  Kent  and  the 
ISIe  of  Wlgbt 

QWABR  MERCHED.  Maid's  fee.  A  Brit- 
ish word  signifying  a  customary  fine  pay- 
able to  lords  of  some  manors  on  marriage 
of  teamt^  daughter,  or  otherwise  OB  her  In* 
continence.  Cowell.  "Marcbet" 

GWALSTOW  (Saxon).  A  place  of  exscn- 
tion.  Speimaa^ 

OWAYP.  Waif.  Par.  Ant  p.  196;  GoweU. 

GYLPUT.  In  old  law.  The  name  of  a 
local  court  of  the  hundred  of  Pathbew,  In 

Warwickshire. 

GYLTWITE  (SaxonL  Compensation  for 
fraud  or  trespass.  Grant  of  King  Edgar,  A. 
D.  9414;  Oowell. 

GYNARGY.  A  government  in  which  a 
woman  holds,  or  Is  capable  of  holding,  the 
position  of  chief  ezeeutlTe. 

GYVB&  Tetters  or  shaeUes  for  the  legs. 
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HABE,  or  HAVE  (Lat.)  A  form  of  the 
sahitatory  expression  Ave  (hall)  in  the  ti- 
tles of  the  constitutions  (if  the  Theodosian 
and  JusUnian  CoUeB.  Prateua;  Caiv.  Lex.; 
SpelmaiL 

HABEA8  CORPORA  (Lat.  tbftt  yon  have 

the  bodies).  In  English  practice.  A  writ  is- 
sued oul  of  the  common  pleas,  commanding 
the  sheriff  to  compel  the  appearance  of  a 
Jury  in  a  cause  between  the  parties.  It  an- 
swered the  same  purpose  as  a  distringas  ju- 
ratores  in  the  king's  bench.  It  is  aboUlhed 
by  the  (  ommon-law  procedure  act. 

HABEAS  CORPUS  (L«t  that  you  hAve  the 
body).  A  writ  dlreoted  to  the  perwn  detain- 
ing another,  and  commanding  him  to  pro 
ducti  the  body  of  the  prisoner  at  a  certain 
time  and  place,  with  the  day  and  cause  of 
his  caption  and  detention,  to  do,  submit  to, 
and  receive  whatsoever  the  court  or  Judge 
awarding  the  writ  ihall  oonalder  la  that  be- 
halt 

This  It  the  most  fftmotie  writ  In  the  law; 

and,  having  for  many  centuries  been  em- 
ployed to  remove  illegal  restraint  upon  per- 
wmal  liberty,  no  matter  by  what  power  im- 
posed, it  is  often  called  the  great  "writ  of 
liberty."  It  takes  its  name  from  the  char- 
acteristic words  it  contained  when  the  pro- 
cess and  records  of  the  I£ngU8h  courts  were 
written  in  Latin: 

Pnirripitnua  tihi  quod  corpus  I  1?  ill  cus- 
todia  vestra  detentum,  ut  dicitur,  una  cum 
ooifMi  eaptUmlt  et  detentUmU  tuae,  quocun- 
quie  tumine  idem  A  B  eengeatur  in  eadan 
habeas  coram  noMs  apud  Westm.  etc.,  ad 
subjiciendum  et  re<  ipiendum  ea,  quae  curia 
nostra  de  eo  ad  tunc  el  iMdem  ardtttari  con- 
Ufferit  ia  hoc  parte,  efe. 

There  were  several  other  writs  which  con- 
tained the  words  habeas  corpus;  but  they 
were  distinguished  from  this  and  from  one 
another  tv  the  qteclAc  terms  declaring  the 
objeet  ef  the  writ,  which  termt  are  etfH  re- 
taltu'd  In  the  nomenclature  of  writs,  as,  ha- 
.beas  corpus  ad  respondendum,  ad  testiftcan^ 
dum,  ad  satisfaciendum,  ad  prMeffaeadttiii, 
and  ad  facirndum  et  recipiendum*  ad  d$W>- 
erandum  et  recipiendum. 

This  writ  was  in  like  manner  designated 
as  habeas  oorput  ad  subjiciendum  et  recipi- 
endum; Irat,  having  acquired  in  public  es- 
teem a  marked  Importance  by  reason  of  the 
nobler  uses  to  which  it  has  been  devoted,  it 
has  so  far  appropriated  the  generic  term  to 
itself  that  It  Is  now,  by  way  of  eminence, 
commonly  called  the  "Writ  of  Ifabras  (Jar- 
pus." 

The  date  of  Its  origin  cannot  now  be  as- 
eertidned.  Traces  of  its  ezfslence  are  (onnd 

In  Y.  B.  48  Edw.  III.  22;  and  it  appears  to 
have  been  familiar  to,  and  well  understood 
by.  the  Judges  in  the  reign  of  Henry  YI.  In 
its  early  history  it  appears  to  have  been 
used  as  a  means  of  relief  from  private  re- 


straint. The  earliest  precedents  where  it 
was  used  against  the  crown  are  in  the  reign 
of  Henry  VII.  Afterwards  the  use  of  it  be- 
came more  frequent,  and  in  the  time  of 
Gliarlea  I.  it  was  held  an  admitted  oonatlta* 
tlonal  remedy.   Hurd,  Habeas  Corpus,  145. 

In  process  of  time,  abuses  crept  into  the 
practice,  which  in  some  measure  impaired 
the  usefulness  of  the  writ  The  partj  im- 
prisoning was  at  liberty  to  delay  his  olMdi- 
ence  to  the  first  writ,  and  might  wait  till  a 
second  and  third  were  issued  before  he  pro- 
duced the  party;  and  many  otlier  vexatiovia 
shifts  were  practised  to  detain  state  prIaiMh 
ers  in  custody.  3  Bl.  Comm.  135. 

Greater  promptitude  in  its  execution  was 
required  to  render  the  writ  emcacious.  The 
Hubject  was  accordingly  brouKht  forward  in 
parliament  in  1668,  and  renewed  from  time 
to  time  untU  1679,  when  the  celebrated  habc- 
f/x  rtn-fms  net  of  81  Gar.  IL  was  passed.  Tkt 
passage  of  this  act  has  been  made  the  theme 
of  the  highest  praise  and  congratulation  hf 
British  authors,  and  Is  even  aeld  to  lum 
"extinguished  all  the  resources  of  Oppiee 
sion."   Hurd,  Habeas  Corpus,  93. 

This  act  being  limited  to  cases  of  commit- 
ments for  "criminal  or  supposed  criminal 
matters,"  every  other  species  of  restraint  of 
personal  liberty  was  left  to  the  ordinary 
remedy  at  common  law;  but,  doubts  being 
entertained  as  to  Oie  eoctent  df  tiie  Jnrtadie- 
tion  of  the  Judge  to  inquire  into  the  truth 
of  the  return  to  the  writ  in  such  cases,  an 
attempt  was  made,  in  1767,  in  the  house  of 
lord%  to  render  the  Jurisdiction  more  reme- 
dial. It  was  opqpsed  by  Lord  ManaHeM  as 
unnecessary,  and  failed,  for  the  time,  of  suc- 
cess. It  was  subsequently  renewed,  howev- 
er; and  the  act  of  56  Geo.  III.  c.  100.  sup- 
plies, in  England,  all  the  needed  legislation 
in  cases  not  embraced  by  the  act  of  31  Car. 
II.  Hurd,  Habeas  Corpus. 

The  English  colonists  in  America  regard- 
ed the  privilege  of  the  writ  as  one  of  the 
"dearest  birthrights  of  Britons,"  and  suffi- 
cient indications  exist  that  it  was  frequently 
resorted  to.  The  denial  of  it  in  Maandra* 
setts  by  Judpe  Dudley  In  1689  to  Rev.  John 
Wise,  imprisoned  for  resisting  the  collection 
of  an  oppressive  and  Illegal  tax.  was  made 
the  subject  of  a  civil  action  against  the 
Judge,  and  was,  moreover,  denounced,  as  one 
of  the  grievances  of  the  people,  in  a  pam- 
phlet published  in  1689  on  the  authority  of 
**the  gentlemen,  merchants,  and  InhaMtaats 
of  Boston  and  the  country  adjacent."  In 
New  York.  In  1707.  it  served  to  effect  the  re- 
lease of  the  Presbyterian  ministers  Makemie 
and  Hampton  from  an  illegal  warrant  of  ai^ 
rest  issued  by  the  governor,  Combury,  for 
preaching  the  gospel  without  HcenRe.  In 
New  Jersey,  in  1710,  the  assembly  denounced 
one  of  the  Judges  for  refusing  the  writ  to 
Thomas  Gordon,  which,  they  said,  was  the 
"^undoubted  right  and  great  privilege  of  the 
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subject.  '  In  South  Carolina,  in  lfi92.  the  as- 
sembly adopted  the  act  of  31  Car.  II.  This 
act  was  extended  to  Virginia  by  Queen  Anne 
wrljr  In  lier  reign,  wbile  in  ttie  assembly  of 
Maiylaad  tai  1725  the  benefit  of  Its  prori- 
rions  was  claimed,  Independrnt  of  royal  far 
vor,  as  the  "birthrlglxt  of  the  iuhabitauts." 
The  refusal  of  parUament  In  1774  to  extend 
the  law  of  habeas  corpus  to  Canada  was  de- 
nounced by  the  continental  congress  in  Seih 
tember  of  that  year  as  oppressive,  and  was 
sttbaeqae&Uy  recounted  in  the  Declaration  of 
iBdependeBoe  as  one  of  fhe  manifestations 
on  the  part  of  the  British  government  of ' 
tyranny  over  the  colonies.  Hiird,  Habeas 
corpus.  109-120. 

It  is  provided  in  article  1,  S  9.  subd.  2,  of 
the  constitution  of  the  United  States  that 
"the  privilege  of  the  writ  of  habeas  corpus 

shall  not  be  suspended,  unless  when,  in  cases 
oC  rebsllkni  or  In-fasloii,  fhe  pnbUo  safety 

BMy  require  it." 

Similar  provisions  are  found  in  the  consti- 
tutions of  most  of  the  states.  In  Virginia 
and  Vermont,  however,  it  is  forbidden  to 
supend  the  privilege  of  the  writ  in  any  case; 
but  in  the  constitutions  of  Maryland,  North 
Carolina,  and  South  Carolina  the  writ  is  not 
Bsnttonad. 

Congress,  by  act  of  March  3.  1868,  author- 
ized the  president  to  suspend  the  privilege 
of  the  writ  throughout  the  whole  or  any  part 
of  tlie  United  States,  whenever  in  his  Judg- 
ment the  publie  safsCy  mltfit  reqvirs  It,  dniv 
ing  the  BsMlioii.  A  partial  SDapeiislon  took 
place. 

Nor  has  the  power  ever  been  exercised  by 

the  leslslatnre  of  any  of  the  states,  except 
that  of  Massachusetts,  which,  on  the  occa- 
sion of  "Shay's  Rebellion,"  suspended  the 
IVivUege  of  the  writ  from  November,  1/786,  to 
Mir,  1787. 

HABEAS  CORPUS  ACT.  The  statute  of 
SI  Chas.  II.  c.  2.  3  Bl.  Comm.  136;  3  Steph. 
Comm.  699.  This  statute  has  been  adopted 
la  sabstanoe  in  the  United  States.  2  Kent, 

C0BM.S7. 

HABBAS  CORPUS  AD  DELIBKRANDUM 

et  recipiendum  (Lat.)  A  writ  which  is  is- 
sued to  remove,  for  trial,  a  person  confined 
in  one  county  to  the  county  or  place  where 
the  offense  of  which  he  is  aoeosed  was  com- 
■ICtod.  Bsc  Abr.  *^abeas  OorpQS*  (A) ;  1 
cut  Crim.  Law,  132;  Crady  &  S.  Cr.  Prac. 
201.  Thus,  it  has  been  granted  to  remove  a 
person  in  custody  for  contemi>t  to  take  his 
trial  for  perjn^  In  another  cwinty.  1 
Tyrwh.  185. 

HABEAS  CORPUS  AD  FACIENDUM  ET 
recipiendum  (Lit)  A  writ  usually  issoed  in 
civil  cases  to  ranove  an  action  from  an  in- 
ferior court,  where  the  defendant  is  sued  and 
imprisoned,  to  somo  superior  lovirt  which 
has  Jnrlsdiction  over  the  matter,  in  order 
that  tho  dose  mmy  be  detannlnod  there. 
This  vrfll  to  commonly  called  habeas  corpus 
cum  ooiiM,  because  it  commands  the  Judges 
of  the  inferior  court  to  return  the  day  and 
cause  of  the  caption  and  detainer  of  the 
prtsoMT.  Bac  Abr.  "Habeas  Corpos"  (A) ; 


Bagl.  Cham.  Prae.  297;  S  BL  Oomnv,  120; 
Tidd,  Prac.  296. 

This  writ  may  also  be  Issued  at  the  in- 
stance of  the  bail  of  the  defendant,  to  bring 
him  up  to  be  sanrendered  In  their  dlsdtarga, 
whether  he  is  in  custody  in  a  civil  suit  or  on 
a  criminal  accusation.  Tidd,  Prac.  298;  1 
Chit  Crlm.  Law,  122. 

HABEAS  CORPUS  AD  PROSEQUENDUM 

(Lat.)  A  writ  which  Issues  when  it  is  nec- 
eseary  to  remove  a  prisoner  in  order  to  pros- 
ecute In  the  proper  jurisdiction  wherein  the 
fact  was  committed.  3  Bl.  Comm.  130. 

HABEAS  CORPUS  AD  RESPONDENDUM 
(Lat.)  A  writ  which  is  usually  employed  In 
civil  cases  to  remove  a  person  out  of  the  cus- 
tody of  one  court  into  that  of  another,  in 
order  that  be  may  bs  sued  and  answer  the 
action  in  the  latter.  2  Sellon.  Prac.  259;  2 
Mod.  198:  3  Bl.  Comm.  129;  Tidd,  Prac.  300. 

This  writ  lies  slso  tO  bring  up  a  person  in 
confinement  to  answer  a  criminal  charge. 
Thus,  the  court  Issued  It  to  the  warden  of 
the  fleet,  to  take  tlie  body  of  the  prisoner 
conJlned  there  before  a  maigistrate,  to  be  ex- 
amined respecting  a  cbarge  of  felony  or  mis- 
demeanor. 5  Barn,  ft  Aid.  730.  But  It  was 
refused  to  bring  up  the  body  of  a  prisoner 
under  sentence  for  a  felony,  for  the  purpose 
of  having  him  tried  for  a  previous  felony. 

HABEAS  CORPUS  AD  SATrSFACIEN- 
dum  (Lat.)  A  writ  which  is  issued  to  bring 
a  prisoner  from  the  prison  of  one  court  into 
that  of  another,  in  order  to  charge  him  in 
exeeotton  Qpoa  s  ladgnsot  of  Uw  last  court 
2  Sellon.  Prac  201;  2  BL  Oomm.  120;  Tidd, 
Prac.  301. 

HABEAS  CORPUS  AD  SUBJICIENDUM. 
See  "BUbsas  OovpiiA'* 

HABEAS  CORPUS  AD  TB8TIPICANDUM 

(Lat.)  A  writ  whirh  lies  to  bring  up  a 
prisoner  detained  in  any  jail  or  prison,  to 
give  evidence  before  any  court  of  competent 
Jurisdiction.  Tidd.  Prac  789;  8  BL  Comm. 
130;  2  Sellon,  Prac  261. 

The  allowan<e  of  this  writ  re.'^tinp  in  the 
discretion  of  the  court,  it  will  be  refused  it 
the  awllcatlon  appear  to  be  In  bad  fslth,  or 
a  mere  contrivance.   3  Burrows.  1440. 

It  was  refused  to  bring  up  a  prisoner  of 
war  (2  Doug.  419).  or  a  prisoner  in  custodj 
for  high  treason  (Peaks.  Add.  Gas.  21). 

It  wonld  of  oonrse  be  refased  where  It  ap- 
peared from  the  application  that  the  prison- 
er was  under  sentence  for  crime  which  ren- 
dered him  incompetent  as  a  witness. 

The  application  for  the  writ  is  made  upon 
afTidavit.  stating  the  nature  of  the  suit  and 
the  materiality  of  the  tt'stimony.  together 
with  the  general  circumstances  of  restraint 
which  render  the  writ  noosasarr.  OOwp.  672; 
Post.  Crim.  Law,  294;  2  Cow.  A  H.  notoa  to 
Phil.  Ev.  658. 

HABEAS  CORPUS  CUM  CAUSA.  See 
"Habeas  Corpus  ad  Faciendum  et  Recipien- 
dum." 

HABEMUS  OPTIMUM  TESTEM,  CQNFl- 
tenUm  r*um.  We  have  the  best  wttHMS,  a 
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confessing  defendant.  Fost.  Crim.  Law,  U8. 
See  2  Hagg.  315;  1  Phil.  Ev.  397. 

HABENDUM  (Lat  for  lUkTinf).  In  con- 
▼erancing.  The  elatrm  Qtaalty  fbllowlng  the 

granting  part  of  the  premises  of  a  deed, 
which  defines  the  extent  of  the  ownership  In 
the  thing  granted  to  be  held  and  enjogred  by 
the  grantee.   2  Washb.  Real  Prop.  642. 

It  commences  with  the  words  "to  have  and 
to  hold."  In  Law  French,  these  words  are 
rendered  "ater  et  tetter,"  or  "a  arer  et  te- 
ner,**  aad  In  Latin.  '*Mbemdum  9t  t«ii«fid«in." 

HABENDUM  ET  TENENDUM.  In  old  con- 

vf'vanclng.  To  have  and  to  hold.  Formal 
words  in  deeds  of  land  from  a  very  early 
period.  Braetoo,  toL  17b. 

HABENTE8  HOMINES  (Lat)  Rich  men. 
Da  Cange. 

HABERE  (Lat.  I  In  t  lie  c  i  vil  law.  To  have. 
Sometimes  distinguished  from  tenere  (to 
hold),  and  potiidere  (to  poMeM) ;  Jbadere re- 
ferring to  the  right,  tenere  to  the  fhet,  and 

possiilere  to  both. 

Habere  wu  likewi.se  distinguished  as  re- 
ferring to  incorporeal  things,  tenere  to  cor- 
poreal, and  potsidere  to  both.   Calv.  Lex. 

HABERE  FACIAS  POSSESSIONEM  (Lat.) 

In  jiraetii  e.  A  writ  Of  ezecntion  In  the  no- 
.  tion  of  ejectment. 

The  Sheriff  Is  commanded  by  this  writ 

that,  without  delay,  he  cause  the  plaintiff  to 
have  possession  of  the  land  in  dispute  which 
is  therein  described.  A  fl.  fa.  or  ca.  8a.  for 
costs  may  be  included  in  the  writ  The 
duty  of  the  sheriff  in  the  execution  and  re- 
turn of  that  part  of  the  writ  is  the  same  as  on 
a  common  /I.  /a  or  ca.  «a  The  sherlfC  is  to 
execute  this  writ  by  deHverlng  a  fntl  and 
actual  posKesslnn  of  the  premises  to  the 
plaintiff.  l""or  this  purpose,  he  may  brealc  an 
outer  or  inner  door  of  the  houee,  and,  should 
he  be  violently  opposed,  he  may  raise  the 
pone  eomitat«9.  Watson,  SheriCfs,  60,  215; 
5  Coke.  91b:  1  Leon.  146;  8  Boqt.  Inst  note 
3375. 

The  name  of  this  writ  Is  abbreviated  hob. 

fa.  pass.  See  10  Viner,  Abr.  14;  Tidd.  Prac. 
(8th  Eng.  Ed.)  1081;  2  Archb.  Prac.  68;  3 
Bl.  Comm.  412;  Blng.  Bx*nfl.  115,  262;  Bac 

Abr. 

HABERE  FACIAS  SEISINAM  (Lat.)  In 
practice.  The  name  of  a  writ  of  exei ntlon. 
ut-ed  in  most  real  aiilons,  by  which  the  sher- 
iff is  directed  that  he  cause  the  demandant 
to  have  seisin  of  the  lands  which  he  has  re- 
covered.   3  Bouv.  Inst,  note  3374.  | 

This  writ  may  be  taken  out  at  any  time] 
within  a  year  and  a  day  after  jndgment  It 
is  to  be  executed  nearly  in  the  same  manner 
as  the  writ  of  habere  facias  posiessionrm, 
and  for  this  pnrpnsp  the  ofTicer  may  hi-.-ak 
open  the  outer  door  of  a  house  to  deliver 
seisin  to  the  demandant.  5  Cohe,  Mb;  Co- 
rny n,  Dig.  "Rxecntinn"  f  E) ;  Watson.  Sheriffs, 
238.  The  name  of  this  writ  is  abbreviated 
hab.  fac.  seie.   Bee  Blng.  Bz'ns,  116,  262; 

na(  .  Abr. 

HABERE   FACIAS   VI8CUM    (Lat)  In 


practice.  The  name  of  a  writ  which  lies 
when  a  view  is  to  be  takai  of  lands  and  tene- 
ments. Fttsh.  Nat  Brev.  Index,  '^lew." 

HABERE  LICERE  (Lat.  to  allow  to  have). 
In  Roman  law.   A  phrase  denottng  thiB  dirty  | 

of  a  seller  to  give  possession. 

HABERJECT8.  A  Cloth  of  a  mixed  color, 
mentioned  ta  Ifagna  Charta,  c  2i. 

HABETO  TIBI  REB  TUAB.  Rare  or  teke 

your  effects  to  yourself.    One  of  the  old  Ro- 
man forms  of  divorcing  a  wife.   Calv.  Lex. 

HABILIS  (Lat)  Fit;  suitable.  1  Shars 
wood,  Bl.  Comm.  436.  Active;  useful  (of  a 
servant).  Du  Cange  Proved;  authentic  (of 
Boole  of  Saints).  Du  Cange.  Fixed;  stable 
(of  anthorttj  of  the  Ung).  Du  Ganse.  | 

HABIT.  A  disposition  or  condition  of  the  i 
body  or  mind  acquired  by  custom  or  a  fr»> 
quent  repetition  of  the  same  act    See  i 
Mart.  (La.;  N.  S.)  622;  18  Pa.  BL  172;  6 
Gray  (Mass.)  851. 

The  habit  of  dealing  baa  alwaya  as  tm-  i 
portant  bearing  itpon  the  construction  of 
commercial  contracts.  A  ratification  will  be 
inferred  from  the  mere  habit  of  deiUing  be- 
tween the  parties;  as^  if  a  broker  has  beea  , 
aceastomed  to  seltto  Idsios  on  poUcfes  In  t  ' 
particular  manner.  wltlMmt  any  objection  be- 
ing made,  or  with  the  silent  approbation  ot 
his  principal,  and  he  should  afterwards  setf  i 
tie  other  policies  in  the  same  manner,  to 
which  no  objection  should  be  made  within 
a  reasonable  time,  a  just  presumption  would 
arise  of  an  implied  ratification;  for,  if  the 
principal  did  not  agree  to  socb  sirftloilMsit.lii 
should  have  declared  his  dissent  2  Boar.  | 

Inst.  1313.  1314. 

HABIT  AND  REPUTE.  AppUed  in  ScolcU 
law  to  a  general  understanding  and  b^let  Of 
something's  having  happened;  «.  nutf^ 
rlage  may  be  constituted  by  habit  muA  rspala 
BelU  Diet 

HABITATIO.   A  habitaUon  or  dwvOtag. 

Towns.  PI.  116. 

— ~ln  Civil  Law.  The  right  of  dwelUng: 
the  right  of  free  residence  In  anoCbert 
house.    Inst.  2.  5;  Dig.  7.  8. 

HABITATION. 

 In  Civil  taw.   The  right  of  a  perscm 

to  live  in  the  houne  of  %nftther  without  prsj* 
udlce  to  the  proi)erty. 

It  differed  from  a  usufruct  in  this,  that  the 
usufructuary  might  apply  the  house  to  any 
purpose.— «s  of  a  store  or  niairafa«bo«7; 
whereas  the  party  having  the  right  of  habi- 
tation could  only  use  it  for  the  residence  of 
himself  and  family.  1  Brown.  Civ.  uiw, 
184;  Domat  a  v.  Law.  Ub.  1.  tit  II.  f  2.  : 
note  7.  ' 

 In  Estates.    A  dwelling  house:  a  home 

stall.   2  Bl.  Comm.  4;  4  Bl.  Comm.  220.  See 
10  Orat  (Va.)  64. 

HABITUAL  CRIMINALS'  ACT.   A  nssM 

S.ven  to  various  statutes  for  the  more  se- 
vere punishment  o£  repeated  offenses.  Is 
England  it  waa  avpllod  to  8t  32  &  IS 
Vict  c.  99,  giving  power  to  apprehend,  os 
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suspicloi^  convicted  persons  holding  a  license 
nnd^  the  penal  servitude  act  This  statate 
to  now  rep€tfe4.  34  ft  S5  Vict.  c.  112. 

Also  applied  to  statuU's  declaring  profes- 
sional criminaJs  to  be  disorderly  persons, 
and  punishing  tbem  as  such.  Code  Grim. 
Prac.  N.  Y.  (!§  510-514,  899»  sybd.  9;  P«n. 

Code  N.  Y.  55  690-692. 

HABITUAL  DRUNKARD.  A  person  giv- 
en to  ebrlcty  or  the  excessive  QM  Of  Intoxi- 
cating drink,  who  has  lost  the  power  or  the 
will,  by  frequent  indulgence,  to  control  his 
appetite  for  it.   5  Gray  (Mass.)  85. 

Occasional  drunkennoM  is  not  enougli  (18 
8t  17t),  yet  deUj  Intoxlaittoii  Is  not  re^ 
Qabed  (lit- Heat.  MS). 

HACIENDA.  In  Spanish  law.  A  generic 
term,  applicable  to  the  mass  of  the  property 
bsioaBtec  to  a  elate,  and  the  admlnlatmtion 

of  the  same. 

As  a  science,  it  is  defined  by  Dr.  Jose  Can- 
ga  Arguella.  in  his  "Diccionarlo  de  Hacien- 
da," to  be  that  part  of  civil  economy  which 
tsidiee  liew  to  aggrandtoe  a  nathm  hf  the 

useful  employment  of  its  wealth. 
A  royal  estate.  Newman  &  B. 

HAOBOTE.  In  French  law.  A  recom- 
pseae  or  amends  made  tor  Tiolenee  oliered 
to  a  penmn  In  holy  ordara. 

HADERUNGA.  Hatred:  111  will;  prejudice, 

or  partiality.    Spelman;  Cowell. 

HADGONEL.   A  tax  or  mulct.  Jacob. 

HAEC  EST  CONVENT  10  (Law  LaL  this 
to  an  agraeaumt).  Worda  with  whieh  agree* 
nents  andairtly  commenced.  T.  B.  H.  €  Bdw. 

II.  191. 

HAEC  EST  FINALI8  CONCORDIA  (Law 
Lat  thla  la  the  final  agreement).  The  words 
with  which  the  foot  of  a  fine  commenced.  2 

BI.  Comm.  351. 

HAEREDA.  In  Gothic  law.  A  tribunal 
answering  to  the  BngUah  ooert  loot  4  Bl. 
Comm.  274. 

HAEREDE  ABDUCTO.  An  ancient  writ 
that  lay  for  the  lord,  who,  having  by  right 
the  wardship  of  his  tenant  under  age,  could 
not  obtain  his  person,  the  same  being  oar- 
riad  acway  another  persmi.  Old  Nat  Brev. 
ft. 

HAEREDEM  DEU8  FACIT,  NGN  HOMO. 
God,  and  not  man,  makes  the  heir.  Bracton, 
ISh. 

HAEREDEM  EST  NOMKN  COLLECTI- 
vvai.  Heir  la  a  oidlectlTe  naaBO. 

HAEREoes(Lat.piiiralofJlaers»).  Inetrn 

law.  Heirs. 

HAEREDES  EXTRANEI  (Lat.)  In  civil 
iw.  Rx  ran'Miis  or  foreign  ht  ji-.s;  that  is, 
those  who  were  not  children  or  slaves  of 
the  taatator.  Thoee  only  could  be  extrane- 
ous heirs  who  had  a  capacity  of  accepting 
the  Inheritanre  both  at  the  time  of  making 
the  will  and  at  the  death  of  the  teatelor. 
Halifax,  AnaL  bk.  11,  c.  6,  i  38  et  sea. 


HAEREDES  NECESSARII  (Lat.)    In  dvU 

law.  Necessary  heirs.  If  slaves  were  mado 
heirs,  they  had  no  choice,  but  ou  the  death 
of  the  testator  were  necessarily  free  and  his 
heirs.  Calv.  Lex.;  Halifax,  Anal.  bk.  11,  c 
6.  8  88  et  aeq..;  Hetoec.  Blem.  Jar.  Civ.  S 
687. 

HAEREDES  PROXIMI   (Lat.)     The  (  hil 
dren  or  descendants  of  the  deceased.  Dalr. 
Fend.  Prop.  110. 

HAEREDES  RBMOTIORES  (Lat)  The 

kinsmen  other  than  children  or  deaoMdaata. 

Dalr.  Feud.  Prop.  110. 

HAEREDES  SUl  ET  NECESSARII  (Lat.) 
In  civil  law.  Proper  and  necessary  heirs; 
heirs  by  relatkmship  and  necessity.  The  de* 
si^dants  of  an  ancestor  in  direct  line  were 
80  called,  »ui  denoting  the  relatlonafalp.  and 
nrcessarii  the  neces.slty  of  law  which  made 
them  heirs  without  their  ele<^tion,  and 
whether  the  ancestor  died  testate  or  intes- 
tate. Halifax,  AnaL  bk.  U.  c  6.  }  38  et 
seq.;  Ifoekeld.  GIt.  Law,  |f  881,  682:  Hei- 
nec  Blem.  Jnr.  Glv.  i  688. 

HAEREDIPETA  (Law  Lat.)    In  old  Bug' 

lish  law.  Next  heir.  Laws  Hen.  1.;  Du 
Cange.  One  who  seeks  to  be  made  heir  (qui 
eupli  haeredUatm), 

HABREDIPETAE  ftUO  PROPINQUO  VEL 
extranee  periouloso  sane  custodi  nuiius  como 
mlttatur.  To  the  next  heir,  whether  a  rela- 
tion or  a  .stranger,  certainly  a  dangerous 
guardian,  let  no  one  be  committed.  Co.  L4tt. 
88h. 

HAEREDITA8  (Lat.  from  *aere»). 

 In  CivH  Law.    "Xihil  aliud  r^tt  haerrdi- 

tas,  quam  auccessio  in  univertum  jus,  quod 
defunctua  habait."  Inheritance  is  nothing 
else  than  succession  to  every  right  which  the 
deceased  possessed.  Dig.  50.  17;  Id.  50.  16; 
Id.  5.  8;  Maekeld.  Glv.  Law,  |  606;  Braeton, 
62b. 

-—In  Old  Enflllah  Law.  An  estate  trans- 
missible by  descent;  an  Inheritance.  Mart. 
Anec.  Collect,  tit.  3,  p.  269;  Co.  Litt.  9; 
GlaaiT.  Ub.  7,  c.  1. 

HABREDITAS,  ALIA  CORPORAU8,  ALIA 

incorporaiis;  corporalis  est,  quae  tangi  po- 
test et  videri;  incorporaiis  quae  tangi  non 
potest  nec  videri.  An  inherltaaee  is  either 
corporeal  or  incorporeal.  Corporeal  is  that 
which  can  be  touched  and  seen;  incorporeal, 
that  which  can  neither  be  touched  nor  aeen. 

Co.  Litt.  9. 

HAEREOITAS  DAMNOSA.  See  "Dam- 
noaa  Haereditaa." 

HAEREDITAS  EST  SUCCESSIO  IN  UNI- 
versum  jus  quod  defunctus  habuerat.  Inher- 
itance is  the  succession  to  every  right  which 
was  posaeaaed  bj  the  late  poaaaaaor.  Oo. 
Utt.287. 

HAEREDITAS  JACENS  (Lat.) 

 In  Civil  Law.  -V  prostrate  Inheritance. 

The  inheritance  left  to  a  voluntary  heir  was 
ao  called  as  long  aa  he  had  not  maalfaated. 
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«ltlier  expressly  or  by  silence,  his  accept- 
•aee  or  retuaal  ot  tbe  i]i]i«rlUaoQ»  wliictk.  tir 
a  llctloo  of  taw.  wm  ntd  to  nstalii  tb»  per- 
son (susliuere  personam)  of  tbe  deceased, 
■ad  not  of  the  heir.  Mackeld.  Civ.  Law,  S 
686a.  An  estate  with  no  heir  or  legatee  to 
taka  Code,  10.  10.  1;  Bell.  Diet 

In  English  Law.  An  estate  in  abey- 
ance; that  is,  after  the  ancestor's  death,  and 
botoro  assumpUoa  ot  heir.  Co.  Lltt  842b. 
An  Inheritance  without  legal  owneiv  and 
therefore  open  to  the  flnt  oceapaat.  S  Shu*' 
wood.  BI.  Coram.  259. 

HAERED1TA8  LUCTUOSA.  In  the  ciTll 
law.  A  sad  or  mournful  Inheritance  or  suc- 
cession; as  that  of  a  parent  to  the  estate 
of  a  child,  which  was  regarded  as  disturb- 
IBC  the  aatnnl  otdw  of  mortality  (tarholo 
or  dine  mortalUMtty,  Ooda,  6.  88.  8;  4  KMit 
Comm.  397. 

HAERE01TA8  NIHIL  ALIUO  E8T,  QUAM 
■veeosslo  In  untversum  Jus,  quod  dsfunehis 
habuerit.  The  right  of  inheritance  is  noth- 
ing else  than  the  faculty  of  succeeding  to  all 
the  rights  of  tha  deeeaMd.  IHs.  60. 17.  88. 

HAERCDITAS   NUNQUAM  A8CENDIT. 

The  Inheritance  never  ascends.  Glanv.  lib. 
7,  c  1:  Broom,  I>eg.  Max.  (2d  London  Kd. ) 
469;  2  Sharswood.  Bl.  Comm.  212.  note;  3 
Oreenl.  Cruise,  Dig.  331;  1  Steph.  Comm. 
878.  Abrogated  by  St  8  ft  4  Wm.  IT.  e.  106, 
8  8. 

HAEREOUM  APPELLATIONE  VENIUNT 
haeredea  haeredum  in  infinitum.  By  the  title 
of  hfllrai  come  the  heln  of  heirs  to  Inflalty. 
Oo.  Utt  8. 

HAERE8.  In  Roman  law.  One  who  suc- 
ceeds to  the  rights  and  occupies  the  place  of 
a  deceased  person,  being  appointed  by  the 
will  of  the  decedent.  It  is  to  be  observed 
that  the  Roman  haereg  had  not  the  slightest 
resemblance  to  the  RiglMh  *^r.*'  Be  oor^ 
repponded  in  character  and  duties  almost  ex« 
actly  with  the  "executor"  under  the  English 
law.  The  institution  of  the  haeres  was  the 
essential  characteristic  of  a  testament.  If 
this  was  not  done,  the  instromeat  wm  ealled 
a  coMetttM*.  Ilackeld.  CIt.  Law,  88  888,  650. 

HAERIS  A8TRARIU8  (Law  Lat)  In  old 
BagUsh  law.  An  heir  la  actnal  possession. 

HAERES  DE  FACTO  (Law  Lat.)  In  old 
Bnglitsh  law.  iieir  from  fact;  that  is,  from 
the  deed  or  act  of  his  ancestor,  without  or 
against  right.  Applied  to  an  heir  whose  ti- 
tle originated  in  the  wrongful  act  of  his  an- 
cestor An  heir  in  fact,  as  distinguished 
from  an  heir  de  jure,  or  by  law.  Bracton, 
toL178. 

HAERES  EST  ALTER  IP8E,  ET  FILIUS 

est  pars  patris.   An  heir  is  another  self,  and 

a  son  is  a  part  of  the  father. 

HAERES  EST  AUT  JURE  PROPRIETA- 
lis  aut  Jure  representationis.  An  heir  is  either 
by  right  of  prnpertf  OT  rlf^t  of  rspresenta- 
Uon.  3  Colte.  40. 


HAERBt  EST  EADEM  PERSONA  CUM 
antecessors.   The  heir  is  the  same  pfumm 

with  the  ancestor.  Co.  Litt.  22. 

HAERES  EST  NOMEN  COLLECTIVUM. 

"Heir"  Is  a  oolleetlTe  nune  or  nova.  1 

215. 

HAERES  EST  NOMEN  JURIS;  FILIUS 
est  nomen  naturae.  "Heir"  is  a  term  of  law; 
"son,"  one  ot  natnia. 

HAERES  EST  PARS  ANTECES80RIS. 
The  heir  is  a  part  of  the  ancestor.  Go.  lAtL 

22b;  3  Hill  (N.  Y.)  165,  167. 

HAERES  EX  ASSE  (Lat.)  lu  cirU  law. 
An  belr  to  the  Whole  eitate;  a  aide  hetr. 

Inst.  2.  2.3.  9. 

HAERES  EXTRANEUS  (LaL)  In  cirU 
law.   A  strange  or  foreign  heir;  one  who 

was  not  subject  to  the  power  of  the  testator, 
or  person  who  made  him  heir.  Qui  tettato- 
ru-  juri  mOkitcti  non  «tt»l,  eafrsaei  hosrmlas 
appeUmhut*  Inst  8. 18.  8. 

HAERES  FACTUS  fl. at.)  In  civil  law.  An 
heir  made  by  will;  a  testamentary  heir;  the 
person  created  universal  successor  by  will. 
Story,  Gonfl.  Laws,  {  607  ;  3  Bl.  Comm.  224. 
Otherwise  called  "Aoeret  ex  tettamento,"  and 
•haerM  lasMlalat.''  Inst  8.  8.  7;  Id.  8.  14. 

HAERES  FIDEICOMMISSARiUS  (Lat.) 
In  the  civil  law.  The  person  for  whose  boa* 
eflt  an  estate  was  given  to  another,  termed 

"haercs  ff'hirinrius"  (q.  v.)  by  will.  Inst,  2. 
23.  6.  7.  9.  Answering  nearly  to  the  ce*tMi 
que  truat  ot  the  BnglMh  law. 

HAERES  FIDUCIARIUS.  A  fldaelary  heir, 

or  heir  in  trust;  a  person  constituted  heir 
by  will,  in  trust  for  the  benefit  of  another, 
called  the  **fideleanunissariu«."  Inst.  2.  23. 1. 
2.  Corresponding  nearly  to  the  "trustee"  of 
the  English  law.  Crabb,  Hist  Eng.  Law, 
897. 

HAERES  HAEREDIS  MEi  EST  MEU8 
haeree.  Tbe  heir  of  my  heir  Is  my  heir. 
Wharton. 

HAERES  LBOITIMUS  (L^t.)    A  lawtul 
heir.  GodSb  6.  68. 

HAERES  LEGITIMUS  EST  QUEM  NUP- 
tiae  demonstrant.  He  is  tbe  law^ful  belr 
whom  the  marriage  demonstrates.  MIrr. 
Just  70;  Fleta.  lib.  f..  c.  1;  Dig.  2.  4.  5;  Co. 
Litt  7b;  Broom,  Leg.  Max.  (3d  London  Bd.) 
457.  As  to  the  application  of  the  principle 
when  the  marriage  Is  subsequent  to  the  birth  , 
of  the  child,  see  2  Clark  &  F.  571;  6  Bing. 
(N.  a)  886;  6  Wheat  (U.  8.)  886,  868.  note. 

HAERES  MINOR  UNO  ET  VIQENTI  AN- 

nls  non  respondeblt,  nisi  In  casu  dotis.  An 
heir  minor,  under  twenty-one  years  of  age, 
is  not  answerable,  except  In  the  **'*ttlfT  Of 
dower.   F.  Moore.  348. 

HAERES  NATU8  (Lat)  In  civil  law.  Ad 
heir  bom;  one  bom  heir,  as  distin^iished 
from  one  made  heir  {haerea  factus.  q  r.); 
an  heir  at  law,  or  by  intestacy  {ab  intett^ 
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tat  ;  the  next  of  kin  by  blood,  lu  caaes  of  in- 
testacy.    Story,  Confl.  Jmwu,  I  607;  S  Bl. 

Comm.  224. 

HAERE8  NECESSARiUS  CLaL)  In  ciTil 
Imw.  A  necessary  or  compulsonr  heir.  This 
naino  was  given  to  the  heir  when,  being  a 
Slave,  he  was  named  "heir"  In  the  testa- 
ment.  beewiM  oo  the  death  of  tba  teatator, 
whether  he  would  or  not,  he  at  once  became 
Iree,  and  was  compelled  to  assume  the  heir- 

HABRE8  NON  TENETUR  IN  ANQLIA 
ad  debits  anteeessoris  reddenda,  nisi  per  an- 
tecessorem  ad  hoc  fuerit  obllgatus,  praeter- 

quam  debita  regis  tantum.  In  Kngland.  the 
heir  iB  not  bound  to  pay  his  ancestor's  debts, 
vii]«M  he  be  bomid  to  It  by  the  eaoeetor,  ex- 
cept debts  due  to  the  king.  But  now,  by  3 
A  4  Wm.  IV.  c  104.  he  is  liable.   Co.  Utt. 

HAEItES  RECTU8  (Lat.)  In  old  Bnglisb 
law.  A  right  heir.  Fleta»  Ub.  ^  c.  1, 1  U. 

HAERES  SUU8  (Lat.)  In  civil  law.  A 
men's  own  heir;  a  decedent's  proper  or  uat- 
nnl  heir.  This  name  was  given  to  the  lin- 
eal deeeendantB  ot  the  deoeeaed.  Inst.  t.  1. 
4-6. 

HAKItCTARE  (Lew  Let)  In  old  English 

law.  To  give  a  right  of  Inhoritnnco.  or  make 
the  donation  hereditary  to  the  grantee  and 
lilsheln.  Gowell. 

HAERETICO  COMBURENIX).  See  "De 
Haeretloo  Oomborendo." 

HAFNE  COURTS  (hafne,  Danish,  a  haven, 
or  port).  Haven  courts;  courts  anciently 
heM  in  eertaln  ports  in  Bog  lead.  Spebnen. 

HAOA.  A  house.  Bloimt 
A  mlUtanr  Uiehmtre.  S^etSMB. 

HAGIA,  or  HAIA.  A  hedge  OT  ladosore. 

Mon.  Anpl.  torn.  2,  p.  273. 

HAIEBOTE.  In  old  Bnglish  law.  A  per- 
mIsstoB  or  Hbwty  to  take  thorns,  etc.,  to 
Biake  or  repair  hedges.  BkMmt 

HAILL.  In  Scotch  law.  Wholo;  the  whole. 
"A12  and  haill"  are  common  words  in  con- 
reyaaeea.  1  Bell.  App.  Gas.  4M. 

HAILWORKPOLK.  Holywork.  Thoeewfao 

formerly  held  lands  by  the  service  of  de- 
fending or  repairing  a  church  or  monumeut. 
BapalJe*U 

HAIMHALDARE.  In  old  Scotch  law.  To 

s^ek  restitution  of  one's  own  goods  and  gear, 
and  bring  the  same  home  again.  Skene  de 
Tertk.  81^1. 

HAIM8UCKEN.  In  Scotch  law.  The  crime 
of  beating  or  ssianlting  a  person  ia  his  own 

house.   Bell.  Diet 

HALF-BLOOD.  A  term  denoting  the  de- 
gree of  relationship  which  exists  between 
those  who  have  one  parent  only  in  common. 

Bj  the  Bnglidi  oomnum  law,  one  related 
to  an  Intestate  of  the  halMrtood  only  eonld 


never  inherit  upon  the  presumption  that  he 
is  not  of  the  blood  of  the  original  purchaser; 
but  tliis  rule  has  been  greatly  modified  by 
3  ft  4  Wm.  nr.  e.  106. 

In  this  country,  the  common-law  principle 
on  this  subject  may  be  considered  as  not  in 
force,  thou^  in  many  states  some  distinc- 
tion is  still  preserved  between  the  whole  and 
the  half-blood.  4  Kent  Comm.  403.  note;  8 
Yerg.  (Tenn.)  115;  1  McCord  (S.  C.)  456; 
31  Pa.  St  289;  Dane,  Abr.  Index;  2  Waahh. 
B«alProp.41L  See  *a)esoent" 

HALP4ROTHER,orHALF4l8TER.  Per- 
sons who  have  the  same  father,  but  different 
mothers;  or  the  same  mother,  but  different 
fathers. 

HALF-DEFENSE.  In  common-law  plead- 
ing. A  name  applied  to  the  abbreviated 
form  of  words  with  which  a  plea  is  intro- 
duced. 

HALF  ENDEAL.  A  molety.  OT  half  of  a 

thing.    Rapalje  &  L. 

HALF-KIN  EQ.  In  Saxon  law.  Half-king 
(semi-rev).  A  title  given  to  the  aldemen  of 
all  England.   OnUb,  Hist  Bag.  Law,  U; 

Spelman. 

HALF-PROOF.  In  civil  law.  That  which 
is  InsolBdent  as  the  ftrandatlon  of  a  ssntenee 

or  decree,  although  in  Itself  entitled  to  some 

credit   VIcat,  "Probatio." 

HALF-SEAL.  A  seal  used  in  the  Bnglisb 
chancery  for  the  sealing  of  oommiestons  to 

delegates  appointed  upon  any  appeal,  either 

in  ecclesiastical  or  marine  causes. 

HALF-TIMER.  A  child  who,  by  the  opera- 
tion of  the  English  factory  and  education 
acts,is  employed  for  less  than  the  fulltlmein 
a  factory  or  workshop.  In  order  that  he  may 
attend  some  "recognized  eflflcient  school." 
See  Factory  and  Workshop  Act  1878,  S  23; 
Blementary  Bdneatlon  Act  1876,  f  11.  Whar- 
ton. 

HALF-TONGUE.  A  Jury,  half  of  one  tongue 
or  nationality,  and  half  of  another.  Vide 
"De  Medietate  Linguaa,"  Jacob. 

HALF-YEAR.  In  the  computation  of  time, 
a  half-year  consists  of  one  hundred  and 
eighty-two  days.  Oo.  Utt  ISSb;  Ser.  St  W. 
T.  pt  1.  0.  19.  tit  1,  f  S. 

HALI  GEMOTE.  HaUe  gemote. 

HALIMASS.    In  I':iii;lisli  law.    The  feast 

Of  All  Saints,  on  the  1st  o£  Novttuber;  one 
of  the  cross-qoarters  of  the  year  waa  eom- 
puted  from  Haiimass  to  GaadlMnass.  Whar- 
ton. 

HALL.  A  publi<  building  used  either  for 
the  meetings  of  corporations,  courts,  or  em- 
ployed to  some  public  uses;  as,  the  city  hall, 
the  town  hall.  Formerly  this  word  dmoted 
the  chief  mansion  or  habitation. 

HALLAGE.  In  old  English  law.  A  fee  or 
toll  due  for  goods  or  merchandise  vended  In 
a  halL  Jacob. 

A  UM  due  to  the  lord  of  a  fUr  or  martcek, 
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for  such  commodities  as  were  vended  in  the 
common  hall  of  the  place.   Cowell;  Blount. 

HALLAZCO.  In  Spanish  Uw.  "nie  Hading 
and  taking  poaaenion  of  aoraefliing  which 

previously  had  no  owner,  and  which  thus  be- 
comes the  property  of  the  first  occupant. 
Las  FarCidaa,  S.  6.  S8;  Id.  6.  48.  49;  Id.  6.  20. 
50. 


HALLE  GEMOTE.  Hall 

cies  of  court  baron. 


aaaenbly.  Aq^ 


HALLUCINATION.  In  medical  Jurispru- 
daoce.  A  species  of  mania  by  which  an  idea 
reproduced  by  the  memory  Is  associated  and 
embodied  by  the  imagination.  This  state  of 
mind  is  sometimes  eallad  "dellisloti,"  or 
"waking  dreams." 

An  attempt  has  been  made  to  dlsttngafsh 
"hallucinations"  from  "illusions."  The  for- 
mer are  said  to  be  dependent  on  the  state 
of  the  intellectual  organs,  ami  the  latter  on 
that  of  those  of  aense.  Ray.  Med.  Jur.  8  99; 
1  Beck,  Med.  Jur.  638,  note.  An  instance  is 
given  of  a  temporary  hallucination  in  the 
celebrated  Ben  Jonson,  the  poeL  He  told  a 
friend  of  hiathat  he  had  apoit  many  a  night  in 
lo^dng  at  his  great  too,  about  which  he  had 
seen  Turlis  and  Tartars,  Romans  and  Car- 
thaginians, fight,  in  his  imagination.  1 
Colly.  Lun.  84.  It  instead  of  being  tempo- 
rary, this  aJDection  of  his  mind  had  been 
permanent,  he  would  doubtless  have  been 
considered  insane.  See,  on  the  subject  of 
spectral  illusions.  Hibbert,  Alderson,  and 
Farrar's  Essays;  Scott  on  Demonology,  etc.; 
3  Bostock,  Physiology,  91,  161;  1  Bsquirol, 
Maladies  Mentalea.  160. 

HALMOTE.  Bee  "HaUa  Gemote." 

HALYMOTE,  HOLIMOT.or  HALEQEMOT 

f  from  Saxon.  haJg,  holy,  and  gemot  or  mof, 
a  lueeting).   A  holy  or  ecclesiastical  court. 

A  court  held  in  Tx)ndon  before  the  lord 
mayor  and  sheriffs,  for  regulating  the  bak- 
ers. 

It  was  anciently  held  on  Sunday  next  be- 
fore St.  Thomas'  day,  and  therefore  called 
the  holymole,  or  holy  court  Cowell  (Ed. 
1727);  Cunningham.  See  Spelaaa;  4  Inst. 
321. 

HALYWERCFOLK.  Those  who  held  by 
the  service  of  guarding  and  repairing  a 
church  or  sepulchre,  and  were  excused  from 
feudal  serrlees.  Especially  in  the  county  of 

Durham,  those  who  held  by  service  of  de- 
fending the;  corpse  of  St.  Cuthbert.  Jacob. 

HAMBLINQ.  In  the  forest  law.  The  box- 
Inff  Mr  ho6k  siaewliic  of  dogs;  an  old  mode 
of  laminc  or  disabling  dogs.  Termea  de  la 

Ley. 

HAMESUCKEN.  In  Scotch  law.  Thecrlmc 
of  hamesucken  consists  in  "Che  felonious 
seeking  and  invasion  of  a  person  in  his 
dwelling  house."  1  Hume,  Hist.  Eng.  312; 
Alls.  Crim.  Law,  19f>. 

The  mere  breaking  into  a  house,  without 
personal  Tlolenoe.  does  not  constitute  th^  of- 
fense, nor  does  the  violence  without  an  en- 
try with  intent  to  commit  an  assaulL   It  is 


the  combination  of  both  which  completes  tht^ 
crime.  It  is  necessary  (1)  that  the  inva- 
sion of  fh«  house  AooM  hare  ireeoeded 
from  forethought  malice;  but  It  is  sufficient 
if,  from  any  Illegal  motive,  the  violence  b&s 
been  meditated,  although  it  may  not  have 
proceeded  from  the  desire  of  wraaking  per> 
sonal  revenge,  properly  so  called.  (2)  The 
place  where  the  assault  was  committed  niu^t 
have  been  the  proper  dwelling  bouse  of  the 
party  Injured,  and  not  a  place  of  bosineas. 
visit,  or  occasional  residence.  n»  The  of 
fense  may  be  committed  equally  in  iht*  day 
as  in  the  night,  and  not  only  by  effraction  of 
the  building  by  actual  force,  but  by  an  entry 
obtained  by  fraud,  with  the  Intention  «yf  fn- 
flirting  personal  violence,  followed  by  its 
perpetration.  (4)  BuL  unless  the  injury  to 
the  person  be  of  a  grloTOUs  and  material 
character,  it  Is  not  hamesucken.  though  the 
other  requisites  to  the  crime  have  oc«'urred. 
When  thi.s  is  the  c^e,  it  is  immaterial 
whether  the  violence  be  done  lucri  coa^a,  or 
from  personal  spite. 

The  punishment  of  hamesucken  in  aggra- 
vated cases  of  injury  Is  death;  in  cases  of 
Inferior  atrocity,  an  arbitrary  punlshmenL 
Alls.  Crim.  Law.  c.  6;  Ersk.  InsL  4.  9.  23. 

This  term  was  formerly  used  in  Kngland 
instead  of  the  now  modern  term  '^rglary" 
4  Bl.  Comm.  223. 

But  In  Hale's  Pleaa  of  the  Crown  it  is 
said:  "The  common  genus  of  ofTen-ses  that 
comes  under  the  name  of  'hamsecken'  is 
that  which  is  usually  called  'house  break> 
Ing;'  which  sometimes  comes  under  the  com- 
mon appellation  of  *burglary.'  whether  com- 
mitted  in  the  day  or  night  to  the  intent  to 
commit  felony;  so  that  house  breaking  of 
this  kind  is  of  two  naturea."  1  Hale^  P.  C 
547;  22  Pick.  (Masa.)  4. 

HAMFARE  (Saxon,  from  li-nn.  a  i'otise). 
In  Saxon  law.  An  assault  made  in  a  house; 
a  breadi  of  the  peace  In  a  private  house. 
Spelmaa;  Blonat 

HAMLET.  A  small  vlllaga;  a  part  or  mem- 
ber of  a  vilL 

HAM  MA.  A  close  joining  to  a  hOUBO;  a 
croft;  a  little  meadow.  Cowell. 

 In  Old  English  Law.  The  right  of  se- 
curity and  privacy  ia  a  man's  house.  Da 
Cange.  The  breach  of  this  privilege  by  s 
forcible  entry  of  a  house  Is  breach  of  the 
peace.  Ano.  Inst.  Eng.;  Du  Cange;  BractOD. 
lib.  3,  tr.  2.  c.  2.  §  3.  The  right  to  entertain 
jurisdiction  of  the  offense.  Will.  Thorn,  p. 
2030;  Spelman;  Du  Cange.  Immunity  from 
punishment  for  such  offen.«p.    Id.;  Pleta.  lib. 

I,  c.  47,  i  18.  An  insult  offered  in  one's  own 
lurase  «ii««7(ft«  foetnt  in  tfosio).  Bromp- 
ton.  p.  :  Dn  ranter-.  Variously  spoIK  fl 
hamsoca,  hamsocua,  hamsoken^  haimsukcn. 
Aomesafcen. 

HANAPER.  A  hamper  or  basket  In  which 
".pre  kept  the  writs  of  the  court  of  chancer>- 
relating  to  the  business  of  a  subject,  and 
their  retuma   6  ft  6  Vict  c  110:  10  Rich. 

II.  c.  1.  Equivalent  to  the  Roman  flgcus.  Id. 
According  to  Spelman.  the  fees  accruing  on 
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writs,  etc.,  were  there  kept.  Mod.  Angl.  torn,  i 
1,  pb  948:  Ou  Gauge.  j 

HANAPER  OFFICE.  An  office  on  the  com- 
mon-law side  of  the  English  court  of  chan- 
cery, in  whtcb  the  writs  relating  to  the  bntl- 

ness  of  thp  subjoct.  and  the  returns  to  tbeiD, 
were  anciently  kept.   3  Bl.  Coram.  48. 

So  called,  according  to  Black.stone,  be- 
cause  the  writs  were  kept  in  a  basket  or 
hamper,  but  Spelman  says  that  the  basket 
wa.s  for  keeping  the  fees  of  the  office,  and 
not  the  writs. 

This  and  the  petty  bag  office  (9.  r.)  were 
offices  in  which  writs  relating  to  the  Inter- 
ests of  the  subject  and  the  crown,  respective- 
ly, were  kept.  For  a  discus.sion  of  the  his- 
toric origin  of  the  names,  see  6  Johns.  (N. 
Y.)  887,  868. 

HAND.  A  measure  of  length,  four  Inches 
long;  used  in  aaeertalning  the  height  of 

horses. 

HAND  BOROW  (from  hand,  and  Saxon 
boroic,  a  pledge).  Nine  of  a  decennary  or 
friborg  were  so  called,  being  inferior  to 
the  tenth  or  head  borow, — a  decenna  or 

friborga  beln;?  tf  n  fr''»men  or  frank-pledfijf s, 
who  were  mulnally  relies  for  each  other 
to  the  king  for  any  damage.     Du  CSange. 

"Fril>f>rR."  "Hi'ad  Horow." 

HAND  GRITH  (S&xon).  Peace  or  protec- 
tfon  gi'ven  by  the  king  with  his  own  hand. 
Oowell. 

HANDBILL.  A  written  or  printed  notice 
displayed  to  inform  those  concerned  of  some- 
thing to  be  done. 

HANDHABEND.  In  Saxon  law.  One  hav- 
ing a  thing  in  his  hand;  that  is,  a  thief 
found  having  the  stolen  goods  in  his  pos- 
sesion.— Jatro  manifestus  of  the  civil  law. 
See  Laws  Hen.  I.  c.  59;  Ij&vib  Athelstane.  § 
<:  Fleta.  Ilh.  1.  c  88,  I  1:  Brltt  p.  78;  Dn 
Cange. 

Jnriadlctiim  to  try  audi  thlet  Id. 

HANDSALE,  or  HANDSEL.  Anciently. 

among  all  the  northern  nations,  shaking  of 
hands  was  held  necessary  to  bind  a  bar- 
gain.— a  custom  still  retained  In  verbal  con- 
tracts. A  sale  thus  made  was  called  hand- 
Mtle,  rmditUt  per  mutnam  maiutm  efmptcrionem. 
In  IvrocesB  of  time,  tho  same  word  was  used 
to  signify  the  price  or  earnest  which  was 
given  immediately  after  the  shaking  of 
hands,  or  Instead  thereof,  in  some  parte  of 
the  country  it  Is  usual  to  speak  of  hand 
money.  a.s  the  part  of  tho  consideration  paid 
or  to  be  paid  at  the  execution  of  a  contract 
of  sale.  2  Bl.  Comm.  448;  Heinec.  Elem. 
Jur.  Civ.  lib.  2,  5  335;  Toullter,  Dr.  Civ.  Uv. 
3.  tit.  3.  c.  2.  note  33. 

HANDWRITING.  Anything  written  by  a 
person.  The  manner  In  which  a  person 
wriliea.  Including  the  formation  of  the  cbar- 
aeters.  the  separation  of  the  words,  and 
other  features  distinguishing  the  written 
matter,  as  a  mechanical  result,  from  the 
writing  Of  ether  penons. 

HANOINO  IN  CHAINS.  In  atroetona  caaea 


it  was  at  one  time  usual,  in  England,  for 
the  court  to  direct  a  ninnlerer.  after  exectt> 
tion,  to  be  hanged  upon  a  gibbet  in  chains 
near  the  place  where  the  mnrder  was  com- 
mitted, a  practice  quite  contrary  to  tho  Mo- 
saic law.  Oeut.  xxi.  23.  Abolished  by  4  ft 
6  Wm.  IV.  c  26.  Wharton. 

HANQMAN.  An  executioner.  The  name 

usually  given  to  a  man  employed  by  the 
sherifT  to  put  a  man  to  death,  according  to 
law,  in  pursuance  of  a  Judgment  of  a  com- 
petent court  and  lawful  warranL 

HANGWITE  (from  Saxon /la/if/ian,  to  hang, 
and  iri/f,  fine).  Fine,  in  Saxon  law.  lor  il- 
legal hamging  of  a  thief,  or  for  allowing  him 
to  escape.  Immunity  from  such  fine.  Du 

Cange. 

HANIG.    Customary  labor. 

HANSE.  A  ( ommerclal  confederacy  for 
tlie  good  ordering  and  protection  of  the  com- 
merce of  its  members;  an  imposition  upon 

n^erchandise.    Du  Cange,  "Hansa." 

HANSE  TOWNS.  A  number  of  towns  in 
i<:urope  which  Joined  In  a  league  for  mntaal 
protection  of  commerce  as  early  aa  the 

twelfth  century. 

Amsterdam  and  Bi  rinen  were  the  first  two 
that  formed  it.  and  they  were  Joined  by 
others  in  Germany.  Holland.  Blngland, 
France.  Italy,  and  Spain,  till  in  1200  they 
numbered  seventy-two.  They  made  war  and 
peace  to  protect  their  commerce,  and  held 
countries  in  sovereignty,  as  a  united  com- 
monwealth. They  had  a  common  treasury 
at  I^ubeck,  and  power  to  call  an  assembly  as 
often  as  they  chose.  Vor  purposes  of  Juris- 
diction, they  were  divided  Into  towt  eollegea 
or  provinces.  Great  privileges  were  granted 
them  by  Louis  VI.  of  France,  and  succeeding 
monarchs.  One  of  their  principal  magazines 
was  at  London.  Their  power  became  so 
great  aa  to  excite  the  Jealousy  of  surround- 
ing natlona  who  forced  the  towns  within 
their  jurisdiction  which  belonged  to  the 
league  to  renounce  it.  Tluir  number  and 
power  became  thus  gradually  reduced,  be- 
ginning from  the  middle  of  the  fifteenth  cen- 
tury; and  at  the  present  day  only  Bremen, 
Hamburg,  Lubeck,  and  Frankfort-on-the- 
Main  remain. — these  being  recognized  by  the 
act  establishing  the  German  Confederacy,  in 
1815.  as  ftee  Hanseatic  dUea   Bnc.  Brit. 

HANSE  TOWNS,  LAWS  OF  THE.  The 
maritime  ordinances  of  the  Hanseatic  towns, 
first  published  tn  Qerman  at  Lubeck  In  1597. 
and  In  May,  1614,  rerleed  and  enlarged.  The 

text  of  this  digest,  and  a  Latin  translation, 
are  published  with  a  commentary  by  Ku- 
ricke:  and  a  French  translation  haa  been 
given  by  Cleirao.  See  "Code." 

HANSEATIC.    Pertaining  to  the  hanae 

towns. 

HANSGRAVE.  The  chief  of  a  company; 
the  liead  man  of  a  corporation. 

HANTBLOD.  An  arreat  Jacob. 
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HAP.   To  catch.   ThiM,  lin  th»  vtmt,- 

"hap  the  deed-poll,"  war*  fdniMrtjr  OMd* 

Tech.  Diet.;  Cowell. 

HARBOR  (Saxon,  here  berga,  station  for  an 
army).  A  place  where  ships  may  ride  with 
safety;  any  navigable  water  protected  by  the 
surrounding  country;  a  haven.  It  is  public 
property.    1  Bouv.  Inst,  note  4:5.'). 

Harbor  is  to  be  distinguisheil  from  "port," 
wbich  hat  a  reference  t»  tiie  delivery  of 
cargo.  See  7  Man.  &  0.  870;  9  Mete.  (Mass.) 
371-377;  2  Barn.  &  Aid.  4G0.  Thus,  we  have 
the  "said  harbor  basin  and  docks  of  the  port 
of  Hull."  2  Bam.  &  Aid.  60.  But  they  are 
generally  ue«9  as  synonyniona.  Webstor. 

 In  Torts.    To  rocoive  claml*     inoly  nr 

without  lawful  authority  a  person  for  the  j 
purpose  of  so  concealing  him  that  another 
having  a  right  to  the  lawful  custody  of  such  ] 
person  shall  be  deprived  of  ibe  same;  for  | 
example,  the  harboring  of  a  wife  or  an  ap- 
prentice in  order  to  deprive  the  huaband  or 
the  master  of  them;  or.  In  It  lest  teehaleal 
sense,  it  is  the  reception  of  perMM  Im- 
properly.    10  N.  H.  247;  5  111.  498. 

The  harboring  of  radi  persons  will  sub- 
ject the  harborer  to  an  action  for  the  in- 
Jury;  but,  in  order  to  put  him  completely 
in  the  wronp,  a  demand  should  be  made  for 
their  restoration,  for  in  cases  where  the 
harborer  has  not  committed  any  other 
wrong  than  merely  rerclving  the  plaintiff's 
wife,  child,  or  apprentice,  he  may  be  under 
no  obligation  to  return  them  without  a  de- 
mand. 1  Cliit.  Prac.  564;  Dane.  Abr.  Index; 
%  N.  C.  Law  Rep.  249;  6  How.  (U.  8.)  21S. 
SST. 

HARBOR  AUTHORITY.  In  England,  a 
harbor  authority  is  a  body  of  persons,  cor- 
porate or  untnotnporata,  being  proprietors 
of,  or  Intrusted  with  the  duty  of  construct- 
ing, improving,  managing,  or  Uc^ting,  any 
harbor.  8t  M  ft  26  VioL  e.  47. 

HARD  LABOR.   A  phrase  used  tn  seu' 

tenclng  to  confinement  in  Institutions  where 
labor  is  required  of  convicts.  The  word 
'Oiard"  to  sarplnsaco.  »  Pft.  St  4M. 

HARDHEIDI8,or  HARDIES  (Scotch).  In 
old  Scotch  law.  Lions;  coins  formerly  of 
the  value  of  three  half-pence.  1  Pltc.  Crim. 
Tr.  pt  1,  p.  64,  note. 

HARNA8CA  (Law  liat)  In  old  European 
taw.  The  defenalve  armor  of  a  man:  har- 
aeiB.  Spelman. 


HARO,  or  HARROU  (FY.)  In  Norman  and 
early  English  law.  An  outcry,  or  hue  and 
cry  after  felons  and  malefactors.  Cowell. 

HASP  AND  STAPLE.  In  old  Scotch  law. 
The  form  of  entering  an  belr  In  a  subject 

situated  wifhiii  a  royal  borough.  It  con- 
sisted of  the  heir's  taking  hold  of  the  hasp 
and  staplo  of  the  door  (which  was  the  sym- 
bol of  posseasioii),  with  other  formalities. 

Bell.  Diet. 

HASPA. 

— — In  Old  English  Law.  The  hasp  of  a 
door;  by  which  the  liTory  of  seisin  might i 


andently  bo  made,  whoro  thore 

on  the  premises. 

In  Old  Records.   The  hasp  or  clasp  of  a 

book. 

HAST  A  (Lat.) 

——In  the  Civil  Law.  A  spear;  the  badge 
of  a  sale  Iqr  anottoo.  Aostel  mAik>m%  to  pat 
under  the  spear;  to  put  np  at  auction.  CalT. 

Lex. 

 in  Feudal  Law.  A  spear;  the  syn^iol 

used  in  making  Investitnre  of  a  fief. 

HAT  MONEY.  In  maritime  law.  Primage; 
a  small  duty  paid  to  the  captain  and  mari- 
ners of  a  aldp. 

HAUR.  InoldBngUalitaw.  Hktrod.  U«. 

Gul.  Conq.  c.  16. 

HAUSTUS  (Lat.  from  hatirire,  to  draw). 
In  civil  law.  The  right  of  drawing  water, 
and  tlic  r\}x\>t  of  way  to  thO  ptaOO Of  dmrtokC 

Pleta,  lib.  4,  c.  27,  §  9. 

HAUT  CHEMIN  (Law  Fr.)  Highway.  T. 
B.  M.  4  Hen.  VI.  4. 

HAUT  ESTRET  (Law  Ft.)  High  street; 
highway.  T.  B.  P.  11  Hen.  VI.  1. 

HAVK  (Lat)  A  form  of  the  salutatory  ex- 
pression Ave,  need  in  the  titles  of  some  of 
the  constltntlons  of  the  Theodosian  and  Jus- 
tinian Codes.   See  Code,  7.  62.  9  ,  Id  9.  2  11. 

To  possess  corporally.  "No  one,  at  com- 
mon law,  was  said  to  have  or  to  be  in  poo- 
session  of  land,  unless  it  were  convoyed  to 
him  by  the  livery  of  seisin,  which  gave  him 
the  corporal  investiture  and  bo<Uly  occapa* 
tion  thereof."   Bl.  Law  Tr.  118. 

HAVE  AND  HOLD.  A  common  phrase  In 
conveyancing,  derived  from  the  habendum  e$ 
(rnt-nduvi  of  the  Old  oommoo  law*  9m 

"Habendum." 

HAVEN.  A  place  calculated  for  the  re- 
ception of  ships,  and  so  situated,  tn  regard  to 
the  surrounding  land,  that  the  ve.'^sel  may 
ride  at  anchor  in  it  in  safety.  Hale  do  Port. 
Mar.  c.  2;  2  ChiL  Com.  Law.  t;  16  Hast,  tt4. 
306.  See  "Port" 

HAWKER.  An  itin<  rant  or  traveling  trad- 
er, who  carries  goods  about  in  order  to  sell 
them,  and  who  actually  sells  them  to  pur- 
chasers, in  contradistinction  to  a  trader  who 
has  goods  for  sale,  and  sells  them  In  a  fixed 
plai  e  of  business. 

Superadded  to  this,  though  perhaps  not 
essential.  Is  generallT  understood  om  wfeo 
not  only  carries  poods  for  sale,  but  seeks 
for  purchasers,  cither  by  outcry,  which  some 
lexicographers  conceive  as  intimated  by  the 
derivation  of  the  word,  or  by  attracting  no- 
tice and  attentfOB  to  tiiem,  as  goote  tor  sale,^ 
by  an  actual  exhibition  or  exposure  of  them 
by  placards  or  labels,  or  by  a  conventional 
signal,  like  the  sound  of  a  horn  for  tho  aals 
of  fish.  1%  Cash.  (liaai»)  466. 

HAYBOTE  (from  hnur.  hedge,  and  hot'-. 
compensation).  Hedgebote;  one  of  the  esto- 
vers allowed  tenant  for  life  or  for  yeara; 
namely,  material  to  repair  hedfsa  or  fanoeaL 
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t^atowwood.  BL  Oomm.  S6;  1  Waahb.  Real 

HAYWARD  (from  hayr,  hedge,  and  tcard, 
keepins).  In  old  Bngllah  law.  An  officer 
i^ipointod  In  the  lord's  court  to  keep  a  com- 
mon herd  of  cattle  of  a  town.  So  called  be- 
caase  he  was  to  see  that  they  did  not  break 
or  injure  tlM  hedges  of  Inclosed  grounds. 
His  duty  was  also  to  impound  trespassing 
cattle,  and  to  guard  against  pound  breaches. 
Uteh.  Gta.  4$;  OowelL 

HAZARDOUS  CONTRACT.   A  contract  in 

Which  the  performance  of  that  which  is  one 
of  its  objects  depmds  on  an  uncertain  errent. 

Civ.  Code  La.  art.  1769;  1  Bouv.  Inst,  note 
707;  1  J.  J.  Marsh.  (Ky.)  596;  3  J.  J.  Marsh. 
{Ej.y  M.  Sea  *lluttlnw  Lou." 

HEt  or  HIS.  The  use  of  the  mascnUne 

pronoun  is  not,  as  a  rule  of  constnictlon. 
eondaaive  that  only  males  are  embraced 
thereby.  71  OaL  S8.. 

HEAD  COURTS.  Certain  tribunals  in  Scotr 
land,  abolished  by  20  Qeo.  IL  c.  60.  Brak.  1. 
4.  5. 

HEAD  NOTE.  The  syllabus  of  a  reported 
dsdsloD. 

HEAD  OF  A  FAMILY.  Householder;  one 
who  provides  for  a  family.  19  Wend,  (N. 
Y.)  476.  There  must  be  the  relation  of 
father  and  child,  or  husband  and  wife.  3 
Humph.  (Tenn.)  216;  17  Ala.  (N.  S.)  486. 
fer  eonlra;  SO  Mo.  7B-.  See  ''Fanillr.'* 

HEADBOROW,  or  HEADBOROUGH.  In 
Bason  law.  The  head  or  principal  man  Of 
a  frank  pledge  decennary  or  tithing. 

HEADLAND.  In  old  SngUsh  law.  A  na^ 
vow  piece  of  nnploughed  land  left  at  the  end 

of  a  ploiip;ho(l  field  for  the  turning  of  the 
plough.  C&iied,  also,  "butt"  Kennett,  Par. 
Ant  687;  2  Leon.  70.  case  H;  1  LItt  18. 

HEAPOOWEARD.  A  feudal  serrlce  ren- 
derad  by  a  thane,  the  nature  of  wlildi  is  now 

unknown. 

.  HEALGEMOTE.    A  court  baron. 

HEALSFANQ  (from  Qerman  halt,  neck, 
and  ^ra^en,  to  catch).  A  sort  of  pillory,  by 

which  the  head  of  the  culprit  was  caught 
between  two  boards,  as  feet  are  caught  in  a 
pair  of  stocl(H. 

"The  fine  which  every  man  would  have  to 
pay  in  commutation  of  this  panldiment,  had 
it  iKsen  in  use."  for  it  was  very  early  dis 
oaed.  no  mention  of  it  occurring  in  the  laws 
«f  the  Saann  kings.  Anc  Inst  Eng.;  Spel- 
man. 

HEALTH  LAWS.  Laws  designed  to  pre- 
ssrre  the  public  health. 

HEALTH  OFFICER.  An  officer,  usually 
municipal,  chMied  with  the  enforcement  of 
health  laws. 

HEARINa 

C^meery  Praollee.  Tiie  trial  of  a 


The  hearing  is  conducted  as  follows: 
When  the  cause  Is  called  on  in  court,  the 
pleadings  on  each  side  are  opened  In  a  brief 
manner  to  the  eonrt  bf  the  Innlor  connsel 
for  the  plaintiff;  after  which  the  plaintiff's 
leading  counsel  states  the  piaintifF's  case 
and  the  points  in  issue,  and  submits  to  the 
court  his  arguments  upon  them.  Then  the 
depositions  (if  any)  of  the  plalntifTs  wit- 
nesses, and  such  parts  of  the  defendant's 
answer  as  support  the  plaintiffs  case,  are 
read  by  the  plaintifTs  solicitor;  after  wblcii 
the  rest  of  the  plain  tiff's  counsel  address 
the  court.  Then  the  aame  course  of  pro- 
ceedings is  observed  on  the  other  side,  ex- 
cepting that  no  part  of  the  def  endant'a  an- 
swer can  be  read  In  bis  favor  if  it  be  replied 
to.  The  leading  counsel  for  the  plaintiff  is 
then  heard  in  reply;  after  which  the  court 
pronounces  the  decree.  Newland.  Prac  15^ 
154;  14  Vlner.  Abr.  233;  Comyn.  Dig.  "CauUI* 
cer>-"  (T  1.  2.  3) :  Danioll,  Ch.  Prac. 

 In  Criminal  Law.    Th<' examination  of 

a  prisoner  charged  with  a  crime  or  misde- 
meanor, and  of  the  ultneaaee  tor  the  ao> 
cnsed.   See  "Examination." 

HEARSAY  EVIDENCE.  That  kind  of  evi- 
dence which  does  not  derive  its  Talue  solely 
from  the  credit  to  be  given  to  the  witness 
himself,  but  rests  also,  in  part,  on  the 
veracity  and  competency  of  some  other  per- 
son. 1  Phil.  Bt.  188;  1  OreenL  Br.  I  88. 

The  term  applies  to  wrltlMi.  as  weU  as 
oral,  matter.   See  "Evidence." 

HEARTH  MONEY.  A  tax,  granted  by  IS 
ft  14  Car.  II.  c.  10,  abolished  1  Wm.  ft  Mary, 

St.  ].  c.  10.  of  two  shillings  on  every  hearth 
or  stove  in  England  and  Walfs.  except  such 
as  pay  not  to  the  church  and  poor.  Jacob. 
Commonly  called  "dilmney  money."  Id. 

HEARTH  SILVER.  A  sort  of  modu^s  for 
tithes,  viz..  a  prescription  for  cutting  down 
and  using  for  fuel  tlie  tittle  of  VOOd.  f 
Bum.  Bcc.  Law.  804. 

HEAT  OF  PASSION.  In  criminal  law. 
Furor  brevis,  sudden  passion  caused  by  rea- 
sonable provocation.  It  is  a  characteristio 
of  the  crime  of  volantary  manslaughter,  a 
killing  without  malice  in  heat  of  passion 
being  manslaughter,  not  morder.  6  Maaa. 
295;  86  Va.  466. 

It  need  not  be  so  overpowering  as  for  the 
time  to  shut  out  knowledge  and  destroy 
volition,  but  only  sufficient  to  exclude  de- 
liberation and  malice.  4  DOT.  At  B.  (N«  O.) 
4f)l :  10  Mich.  212. 

HEBBERMAN.  An  unlawful  fisher  In  the 
Thames  below  London  bridge.  So  called  be- 
cause they  generally  fished  at  ebbing  tide  OT 

water.    4  Hen.  VII.  c.  15;  Jacob. 

HEBBERTHEF.  The  privUege  of  having 
goods  Of  Oiief  and  trial  of  him  within  such 
a  liberty.  Cart  8.  Bdmnndl  MB,  16S;  Ooir- 

I  ell. 

HEDAQIUM  (Saxon,  heda,  kUha,  port).  A 
toll  or  eostom  paid  at  the  hitb,  or  nbait 
for  landing  ioodfi  eCc.  from  whidi  aa  «s> 
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emption  was  granted  by  the  king  to  some 
particular  persons  and  sodetlM.  Cart  Ab- 
batlaa  de  Redlngea;  CoweU. 

HEDGE.  See  "OambUng  Contract" 

HEDGE  BOTE.  Wood  used  for  repairing 
hedges  or  tenoea.  2  Bl.  Comm.  35;  16  Johns. 
(N.  T.)  16. 

HEGIRA.  The  account  of  time  used  by 
the  Turks  and  Arabians,  who  begin  their 
computation  of  time  from  the  day  that 
Mahomet  was  compelled  to  escape  from 
Mecca,— Friday.  July  16.  A.  D.  622.  Whar^ 
ton. 

HEIFER.  A  young  cow  whldl  liaa  not  had 
a  calf;  a  beast  of  this  kind  two  years  and  a 
half  old  was  held  to  be  improperly  described 
In  the  indictment  as  a  COW.  %  Bast  P<  0. 
616:  1  Leach.  C.  C.  105. 

HEIR. 

 At  Common  Law.    He  who  la  bom  or 

begotten  in  lawful  wedlock,  and  upon  whom 
the  law  casts  the  estate  in  lands,  tenements, 
or  hereditaments  immediate  upon  the 
deatb  of  his  ancestor. 

The  term  '*hrtr'*  has  a  rwy  different  sig- 
nification at  common  law  from  what  it  has 
in  those  Btatu.s  and  vountries  which  have 
adopted  the  civil  law.  In  the  latter,  the 
term  applies  to  all  persons  who  are  called  to 
the  succession,  whether  by  the  act  of  the 
party,  or  by  operation  of  law.  The  person 
who  Is  created  universal  successor  by  a  will 
is  called  the  "testamentary  heir;**  and  the 
next  of  kin  by  blood  is,  in  cases  of  Intestacy, 
ealled  the  "heir  at  law,"  or  "heir  by  intes- 
tacf."  The  executor  of  the  common  law  is 
in  many  respects  not  unlike  the  testamen- 
tary heir  of  the  cItII  hiw.  Again,  the  ad- 
ministrator in  many  respects  corresponds 
with  the  heir  by  intestacy.  By  the  common 
law,  executors — unless  expressly  authorised 
by  the  will — and  administrators  have  no 
right  except  to  the  personal  estate  of  the 
deceased;  whereas  th<  lioir  l)y  the  civil  law 
Is  authorised  to  administer  both  the  personal 
and  real  estate.  1  Brown,  Civ.  Law,  344; 
Story.  Confl.  Laws,  §  508. 

No  person  Is  heir  of  a  living  person.  A 
person  occupying  a  relation  which  may  be 
that  of  heirship  is.  however,  called  "heir  ap- 
parent" or  "heir  presumptive."  2  Bl.  Comm. 
208.  A  monster  cannot  be  heir.  Co.  Litt. 
7b.  A  bastard  cannot  be  heir.  2  Kent, 
Comm.  108. 

In  the  word  "heirs"  is  comprehended  heirs 
of  heirs  in  in/lnitum.  Co.  Litt.  7b,  9a; 
Wood.  Inst.  69. 

According  to  many  authorities,  heir  may 
be  women  collectivum,  as  well  in  a  deed  as 
in  a  will,  and  operate  in  both  in  the  same 
manner  as  the  word  "heirs."  1  Rolle.  Abr. 
SBS;  AmbU  458;  Godb.  155;  T.  Jones.  Ill; 
Cro.  Eliz.  313;  1  Burrows.  38:  10  Vlner. 
Abr.  233.  But  see  2  Prest.  Est.  9.  10.  In 
wills,  in  order  to  effectuate  the  intention  of 
the  testator,  the  word  "heirs"  is  sometimes 
construed  to  mean  the  "next  of  Un**  (1 
Jac.  &  W.  388)  and  chlldmn  (Ambl.  273). 
See.  further,  as  to  the  force  and  Import  of 
thU  word,  i  Vent  $11;  1  P.  Wma  tt»;  S 


P.  Wms.  1,  36£|:  3  Brown.  ParL  Cas.  454: 
2  W.  Bl.  1010;  4  Tea.  M,  76«,  794;  t  Atk. 
89.  580;  5  Bast  SS8;  6  Burrows,  2616;  U 

Mod.  189. 

 In  Civil  Law.  He  who  succeeds  to  the 

rights  and  occupies  the  place  o<  a  deceased 
person.  Bee  *lTaere8." 

HEIR  APPARENT.  One  who  has  an  in- 
defeasible right  to  the  inheritance,  provided 
he  outlive  the  ancestor.  2  BL  Comm.  206. 

HEIR  AT  LAW.  He  who.  after  his  ances- 
tor's death  intestate,  has  a  right  to  all  laads^ 
tenements,  and  hereditaments  which  bel<mc> 

ed  to  him  or  of  which  he  was  seised.  The 

same  as  "heir*  general." 

HEIR  BENEFICIARY.  One  who  aocepts 
the  soooesston  nnder  benefit  of  inTOitory 

HEIR  BY  CUSTOM.  In  English  law.  One 
whose  right  of  inheritance  depends  upon  a 
particular  and  local  custom,  such  as  gavel- 
kind, or  honragh  BngUsh.  Co.  Utt  140. 

HEIR  BY  DEVISE.  One  to  whom  lands 
are  devised  by  will;  a  devisee  of  lands.  An- 
swering to  the  haere*  (actus  (q.  v.)  of  the 
civil  law. 

HEIR,  COLLATERAL.  One  who  is  not  Of 
the  direct  line  of  the  deceased,  but  comes 
from  a  collateral  line;  as,  a  brother,  sister, 
an  uncle  and  aunt,  a  nefAew,  nleoep  or  cou- 
sin. Of  the  deceased. 

HEIR.  CONVENTIONAL.  In  civil  law. 
One  who  takes  a  succession  by  virtue  of  a 
contract — for  example,  a  marriage  contract 
— which  entitles  the  heir  to  the  Saccession. 

HEIR,  QENERAI.  Heir  at  common  law. 

HEIR  INSTITUTE.  One  to  whom  the  right 
of  succession  Is  ascertained  by  disposition 
or  express  deed  of  the  deoeased.  1  Fsrbs^ 
Inst  pt  2,  p.  76. 

HEIR,  LEGAL.  In  civil  law.  A  legal  heir 
is  one  who  is  of  the  same  blood  as  the  de* 
ceased,  and  who  takes  the  succession  by 
force  of  law.  This  is  difTerent  from  a  tes- 
tamentary or  conventional  heir,  who  takes 
the  succession  in  virtae  of  the  dlspostttotn  of 
man.  Sec  Civ.  Code  La.  arts.  873.  875;  Diet 
de  Jur.  "Ileritier  Legitime."  There  are 
three  classes  of  legal  heirs,  to  wit.  the  chil- 
dren and  other  lawful  descendants,  the  fath- 
ers and  mothen  and  ofhsr  lawful  ascend- 
ants, and  the  collateral  Undred.  CIt.  Code 

La.  art.  883. 

HEIR  MALE,  in  Scotch  law.  An  heir  in- 
Rtltnte.  who.  tiioagh  not  next  in  blood  to  the 

deceased,  is  his  nearest  male  relation  that 
can  succeed  to  him.  1  Forbes,  Inst  pL  3,  p. 
76. 

HEIR  OP  CONQUEST.   IH  Scotch  law. 

One  who  succeeds  to  the  deceased  In  con- 
quest, i.  e.,  lands  or  other  heritable  rights  to 
which  the  dsosaaad  nolflier  did  nor  eooii 
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succeed  as  heir  to  his  predecessor.  Forbes, 
IiMt  Vt  t77. 

One  who  succeeds  to  iMldS  ftOQUlred  by 

piiri  hasp.    Bell,  Diet. 

HEIR  OF  LINE.  In  Scotch  law.  One  who 
succeeds  lineally  by  right  of  blood;  one  who 
succeedB  to  the  deceased  in  his  heritage;  i. 
€..  land.s  and  other  heritable  rights  derived 
to  him  by  succe.s.sion  as  heir  to  his  predeces- 
sor.  1  Forbes,  last  pt.  3,  p.  77. 

An  heir  at  law  Is  so  called  becanse  he 

succeeds  according  to  Certain  UncS  Ot  pro- 
pinquity.   Bell,  Diet. 

HEIR  OF  PROVISION.  In  Scotch  law.  One 
who  succeeds  as  heir  by  virtue  of  a  particu- 
lar provision  in  a  deed  or  instminent 

Wharton. 

HEIR  OF  TAILZIE.  In  Scotch  law.  He  on 
whom  an  estate  is  settled  that  would  not 
have  fallen  to  him  by  legal  succession.  1 
Forbes,  Inst  pt.  3.  p.  75. 

HEIR  PRESUMPTIVE.  One  who.  in  the 
present  drcnmstances.  would  be  entitled  to 

the  Inheritance,  but  wliosc  rights  may  be 
defeated  by  the  contlageucy  of  some  nearer 
bslr  being  bom.  2  Bl.  Comm.  208.  In 
Louisiana,  the  presumptive  heir  is  he  who  Is 
the  nearest  relation  of  the  deceased  capable 
of  inheriting.  This  quality  is  given  to  him 
before  the  decease  of  the  person  from  whom 
he  is  to  Inherit,  as  well  as  after  the  opening 
of  the  succession,  until  ho  has  accepted  or 
renounced  it.    Civ.  Code  La.  art.  876. 

HEIR  SPECIAL.  In  English  law.  The  is- 
■00  in  tall,  wlio  ctelms  per  fomum  doni,  by 
the  tonn  ot  the  gift 

HEIR  SUBSTITUTE,  IN  A  BOND.  In 
Scotch  law.  He  to  whom  a  bond  is  payable 
uHtfriily  fn  case  of  fhs  ovedltoi^a  decease, 
or  afler  his  death.  1  VwtbM,  Inst  pt  8,  p. 

76. 

HEIR,  TESTAMENTARY.  In  civil  law. 
One  who  is  constltnted  heir  by  testament 
executed  in  the  form  prescribed  by  law.  He 
i«  so  calh'«l  to  distinguish  him  from  the  "le- 
gal heirn.  wlio  uif  tailed  to  the  succession 
by  the  law;  and  from  "coaveutional  heirs," 
who  are  so  constituted  by  a  contract  inter 
vivos.  See  "Baeres  Factus;"  "Devisee." 

HEIRS.  BENEFICIARY.  Inclvillaw.  Those 
who  have  accepted  the  succession  under  the 
benefit  of  an  inventory  regularly  made. 
Civ.  Code  La.  art  879.  If  the  hoir  appre- 
hend that  the  succession  will  Ix-  burdened 
with  debts  beyond  its  value,  he  accepts  with 
benefit  of  inventory,  and  in  ttiat  case  he  is 
responsible  only  for  the  value  of  the  socoes- 


HEIRS.  FORCED.    Those  who  cannot  be 

disinherited.    See  "Forced  Heirs." 

HEIRSt  IRREGULAR.  In  Louisiana.  Those 
who  are  nelthsr  teataineiitMy  nor  legal,  and 

who  have  been  established  by  law  to  take 
the  succession.  See  Civ.  Code  La.  art  874. 
When  the  deceased  has  left  neither  lawful 


deeesndants  nor  ascendants,  nor  collateral 
rations,  the  law  calls  to  his  inheritance 

either  the  surviving  husband  or  wife,  or  his 
or  her  natural  children,  or  the  state.  Id. 
art.  911.  This  le  called  an  "Irregular  sne- 
cession." 

HEIRS  OF  THE  BODY.  Lineal  descend- 
ants.  37  Ala.  ITS. 

"The  term  'heir  of  the  body'  is  a  well-es- 
tablished technical  term,  with  which  tlie 
words  'children'  or  'issue'  or  lawful  Issue* 
are  not  synonymous."    115  Mass.  27C>. 

Lilce  all  similar  expressions,  its  technical 
sense  is  frequently  subordinated  to  the  evi- 
dent intent. 

Thus  it  has  been  construed  as  synonymous 
With  "children."  147  Ind.  95;  8  Ga.  S87. 

HEIRS,  UNCONDITIONAL.  In  Louisiana. 

Those  who  inherit  without  any  reservation, 
or  without  making  an  inventory,  whether 
their  ac  ceptance  be  express  or  tadt  dv. 

Code  La.  art.  878. 

HEI RE88.  A  female  heir  to  a  person  hav- 
ing an  estate  of  inheritance.  When  there 
are  more  than  one.  they  are  called  "co- 
heiresses," or  "coheirs." 

HEIRLOOM.  Chattels  which,  (ontrary  to 
the  nature  of  chattels,  descend  to  the  heir 
along  with  the  inheritance,  and  do  not  pass 
to  the  executor  of  the  last  proprietor. 

This  word  ssmbs  to  be  compounded  of 
"heir"  and  "lOOOi."  that  is,  a  frame,  viz.,  to 
weave  in.  S<nne  derive  the  word  "loom" 
from  the  Saxon  lomo,  or  pdOsia.  which  slc> 
nlfles  utensils  or  vessels  generally.  How- 
ever this  may  be,  the  word  "loom."  by  time, 
is  drawn  to  a  more  general  signification  than 
it  at  the  first  did  bear,  comprehending  all 
implements  of  honsdiold,  as  tables,  presses, 
cupboards,  bedsteads,  wainscots,  and  which, 
by  the  custom  of  some  countries,  having  be- 
longed to  a  house,  are  never  inventoried 
after  the  decease  of  the  owner  as  chattels, 
hut  accrue  to  the  heir  with  the  house  Itself. 
Miiishew.  The  term  "heirlooms"  Is  applied 
to  those  cliattels  which  are  considered  as 
annexed  and  necessary  to  the  enjoyment  of 
an  inheritance. 

Charters,  deeds,  and  other  evidences  of 
the  title  of  the  land,  together  with  the  box 
or  chest  in  which  they  are  contained,  the 
keys  of  a  house,  and  fish  in  a  fish  pond,  are 
heirlooms.  Co.  Litt.  3a,  185b;  7  Coke.  17b: 
ICro.  Eliz.  S72;  Brooke,  Abr.  "ChlHlers,"  pL 
18;  S  Bl.  Comm.  S8;  14  Vlner.  Abr.  Ml. 

i  HEIRSHIP  MOVABLES.  In  Scotch  law. 
The  movables  whi<  )i  go  to  the  heir,  and  not 
to  the  execntor,  that  the  land  may  not  so 
to  the  heir  completely  dismantled,  such  as 
the  best  of  furniture,  horses,  cows,  etc.,  hut 
not  fungibles.  Hope,  Minor  Prac.  p.  538; 
Brak.  Inst  S.  8. 18-17  et  seq,;  Bell«  Diet 

HEtL.  The  name  given  to  a  place  uder 

the  exchequer  chamber,  where  the  Uns'S 
debtors  were  confined.    Rich.  Diet. 

HEMOLDBORH,  or  HELMELBORCH.  A 
title  to  possession.  The  admlarion  of  this 
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old  Norse  term  into  the  laws  of  the  CJon- 
Queror  is  difTlcult  to  be  accounted  for;  it  Is 
not  found  in  aaj  Anglo  Snzon  Inw  eztnot 
Anc  Inst  JBoc 

HENFARE.  A  fine  for  fllgbt  OB  Meoimt  of 
mnrder.   Domesday  Book. 

HENQHEN.  In  Saxon  law.  A  prison,  or 
honw  of  oonraelloa.  Anc  Inst  "Stag. 

HENQWYTE  (Saxon).  In  old  English  law. 
An  acquittance  from  a  fine  for  ngiwg  a 
thief.   Fleta.  Ub.  1.  c  47,  S  17. 

HENRICUS  VETUS.  Henry  the  Old,  or 
Elder.  King  Heury  I.  is  bo  called  In  an- 
cient English  chronicles  and  charters,  to 
distincnisb  lilm  from  Um  tubBeqaent  kings 
of  tbnt  BBiBA,  Spelmnn. 

HERALD  (from  French,  hnault).  An  offi- 
cer whose  busineps  it  is  tn  register  genealo- 
gies, adjust  ensigns  armorial,  regulate  funer- 
als and  coronations,  and,  anelently,  to  cury 
messagM  iMtwoon  priaoes  and  pcoolnlm  war 
and  peace. 

HERALDS'  COLLEGE.  In  1450,  tho  her- 
alds in  England  were  oolleetod  Into  a  college 

by  Richard  II.  The  earl  marshal  of  Ehig- 
laud  was  chief  of  the  college,  and  under 
him  were  three  kings-at-arms  (styled  Gar- 
ter, Clarendenz,  Norroy),  six  heralds-at- 
arms  (styled  of  York.  Lancaster,  Chester, 
Windsor,  Richmond,  and  Somerset),  and 
four  pursuivants-at-arms  (styled  Blue  Man- 
tle. Rouge  Croix.  Rouge  Dnvm,  and  Port- 
ruiiis).   This  organisation  attU  contlnnea. 

Ene.  Brit. 

HERBAGE.  In  English  law.  An  easement 
wUch  consiUs  la  tho  rigbt  to  paatnro  cattle 
OB  another's  ground. 

HERBERY.  An  inn.  Herbmjnrc,  to  enter- 
tain at  an  inn.   Hn  firn/'iiiix,  entertained. 

HERD  WERCK,  or  HEORDWERCH.  Cus- 
tomary uncertain  services  as  herdsmen, 
shepherds,  etc.  A.  D.  1166,  Reg.  Bcc.  Gluisti 
Cant  MS.;  Cowell. 

HEREBANNUM.  Calling  out  the  army  by 
proclamation ;  a  fine  paid  by  freemen  for  not 
attending  the  anny;  a  tax  for  the  support  of 
flie  army.  Dn  Gangs. 

HEREDAD.  In  Spanish  law.  A  portion 
of  land  that  is  cultivated.  Formerly  It 
meant  a  farm,  hacienda  de  campo,  real  es- 
tate. 

HEREDAD  YACENTE  (Spanlsh.from  Lat 
**haeredilns  jarcns."  q.  v.)  In  Spanish  law. 
An  inheritance  not  yet  entered  upon  or  ap- 
propriated. Whlti^  Now  Boeop.  bk.  t,  tit 
19,  cl,  I S. 

HEREDERO.  In  Spanish  law.  Heir;  he 
who,  by  legal  or  testamentary  disposition, 
■Dooeeds  to  the  property  of  a  deceased  per- 
son. "Eaerea  censeatur  cum  defuncto  una 
eademgue  persona."   Las  Partidas.  7.  9.  13. 

HEREDITAMENTS.  Things  capable  of  be- 


ing inherited.  Co.  Utt  5b:  2  Bl.  Comm.  17. 
By  this  term,  such  things  are  denoted  as 
may  be  the  subject  matter  of  inheritance, 
bat  not  the  inheritance  itself.  It  cannot 
ttierefore.  by  Its  own  Intrinsic  force,  enlarge 
an  estate  prima  facie  a  life  estate  into  a  fee. 
2  Bos.  A  P.  261;  8  Term  R.  603.  See  4 
Washh.  Real  Prop.  Index. 

Hereditaments  are  either  (1)  corpereal. 
such  a.s  are  substantial  and  permanent  be- 
ing comprehended  under  the  general  d^ 
nomination  "land;"  (2)  Incorporeal,  being 
heritable  rights  issuing  out  of  things  cor- 
poreal. 

They  include  advowsons,  tithes^  dignltle8» 
pensions;  franchises,  oflkM.  oogmona,  wmfw. 

annuities,  and  rents.    2  Rl.  Comm.  19  et  seq. 

Hereditaments  are  also  divided  into  real, 
personal,  and  mixed.  Ghnllls,  BenI  Pro^  St, 

40. 


HERESCHIP  I  Sc  otch).  In  old  Scotch  law. 
Theft  or  robbery.  1  Pitc  Crim.  Tr.  pt  %, 
pp.  2C  89. 


HERESY.   In  English  law.    An  OBmm 

against  religion,  consisting  not  in  a  total 
denial  of  Christianity,  but  of  some  of  its 
BWintlal  doctrinee,  piiUiely  and  ohsHnatsiy 
avowed.  4  Bl.  Comm.  44,  45.  An  opinio* 
on  divine  subjects  devised  by  human  rea- 
son, openly  taught,  and  obstinately  mai.i- 
tained.  1  Hale.  P.  C.  384.  This  offense  is 
now  snbjeet  only  to  eeeleslastieal  canwtUm, 
and  is  no  longer  punishable  hy  (he  oaoolar 

law.    4  Steph.  Comm.  233. 

HERETOFORE,  in  the  Ume  before  the 
maisat;  dowa  to  fhia  Una;  before  ttdi  Una. 
167  m.  447:  117  N.  T.  150. 

HERGE.  Tn  Saxon  law.  Persons  who 
joined  in  a  body  of  more  than  thirty-five  to 
commit  crimes. 

HE  RIOT.  In  English  law.  A  customary 
tribute  of  goods  and  chattels,  payable  to  the 
lord  of  the  fee  on  the  deeeaae  of  the  oansar 

of  the  land. 

Herlot  service  is  such  as  is  duo  upon  a 
special  reservation  in  the  grant  or  lease  of 
lands,  and  therafora  amounts  to  little  naore 
than  a  mere  rent  Heriot  easlom  aifaea 
upon  no  special  reservation  whatsoever,  but 
depends  merely  upon  immemorial  usage  and 
custom.  See  2  Bl.  Comm.  97.  422;  Conayn. 
Dig.  "Copyhold"  (K  18);  Bao.  Ahr.;  2 
Saund.;  1  Vern.  441. 

HERI8CHILD.  A  species  of  English  naili- 
tary  sarvloe. 

HERISCHULDAE.  A  fine  for  disobedience 
to  prodanatfon  of  warfare.  Skaaa  da  Tarik 

Sign. 


HEREDITARY.  That  which  Is  the  Bobjeet 

of  inheritance. 

HEREGEAT.    A  heriot  (g.  r.)  Spelman. 

HEREQELO  (Saxon).  In  old  English  law. 
A  tribute  or  tax  lerled  far  the  malntflBaoea 
of  aa  army.  Sptimaa. 

HERBS.  8ea  *'Haaraa." 
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HERITABLE  BOND.  In  Scotch  law.  A 
bond  for  a  mm  of  monvy,  to  uhlth  Is  added, 

for  further  security  of  the  creditor,  a  con- 
veyance of  land  or  heritage  to  be  held  by 
the  creditor  as  pledge.   1  ROM^  Lect  H;  2 

Ross,  Lect.  324. 

HERITABLE  JU RISTDICTION.  In  Scotch 
law.  Grants  of  criminal  jurisdiction  made 
to  great  families  for  the  better  execution  of 
Justice.  Abolished  hy  20  Qeo.  II.  c.  43.  BeU, 
Diet 

HERITABLE  RIGHTS.    In  Scotch  law. 

Rights  which  so  to  the  heir;  generally,  all 
rights  in  or  connected  with  lands.  Bell, 
Diet  *'H«rltabl«.'' 

HERITAGE.  In  cMl  law.  Brery  species 

of  immovaWf  s  which  can  be  Xho  Kuhjpct  of 
property,  such  as  lands,  houses,  orchards, 
woods,  manhea,  ponds,  ete.,  in  whatever 
mode  they  may  have  been  acquired,  either 
by  descent  or  purchase.  3  Toullier,  Dr.  Civ. 
472.  See  Go.  Utt  t  731. 

HERITOR.  In  Scotch  law.  A  land  owner. 

HERMANDAO.  In  Spanleli  law.  Afratei^ 

nity  formed  among  different  towns  and  vil- 
lages to  prevent  the  commission  of  crimes, 
and  to  prevent  the  abuses  and  vexations  to 
which  they  were  subjected  by  mon  in  power. 

To  carry  into  effect  the  object  of  this  asso- 
ciation, each  village  and  town  elected  two 
alcaldee» — one  by  the  nobility,  and  the  other 
tar  tbe  commonlty  at  taurge.  These  had  nn* 
der  their  ordor  Inferior  officers,  formed  into 
companies,  called  cuad  villeros.  Their  duty 
was  to  arrest  delinquents  and  bring  them  be- 
fore the  alcaldes,  when  they  were  tried  sub- 
stantially In  the  ordinary  form.  This  tri- 
bunal, established  during  the  anarchy  pre- 
vailing  in  feudal  times,  continued  to  main- 
tain Its  organisation  in  Spain  for  centuries; 
and  various  laws  determining  Its  Jurisdic- 
tion and  mode  of  proceeding  were  enacted 
bj  Fsrdinand  and  Isabella  and  subsequent 
monarcha  Nov.  Recop.  tit.  35,  bk.  12,  §  7. 
The  abuses  Introduced  in  the  exercise  of  the 
functions  of  these  tribunals  caused  their 
abolition,  and  the  tantaa  hermandadet  of 
Gl«da4  Bedrigo,  Talavera,  and  Toledo;  fb» 
last  remnants  of  these  anomalous  Jurisdic- 
tions, were  abolished  by  the  law  of  the  7th 
of  May.  ins.  Galled,  alao^  ''Santa  Herman' 
dad." 

HERMAPHRODITU8  TAM  MA8CUL0 
quam  foeminae  comparatur,  secundum  prae- 
valentiam  sexus  incalescentis.  An  hermaph- 
rodite is  to  be  considered  male  or  female 
•eaordlnv  to  tbo  predmnhianee  of  the  egcdt- 
tnc  MOL  GOb  Lltt  8;  Bradon,  fU.  S. 


HKRMER.  A  great  lord.  Jaeob. 

HERRING  SILVER.  This  was  a  composi- 
tion in  money  for  the  custom  of  supplying 
herrings  for  the  proTision  of  a  religious 
BavaUeftU 


HBRtlS.    A  master.    Srmis  fat  it  iil  hrru.'< 
Jet,  the  servant  does  [the  work]  in  order  1 
that  fho  SBaster  may  CIto  [Um  tbe  wages' 


agreed  on  J.  Herat  dot  ut  aervtu  facit^  the 
master  gives  [or  agrees  to  give,  the  wages] 

in  consideration  of,  or  with  a  view  to.  the 
servant's  doing  [the  work  J.  2  Bl.  Comm. 
44S. 

HESIA.  AneaaeoMiit  DaOanco. 

HETERIA.  In  Bomaa  law.  A  aodety  or 
company. 

HKUVELBORH.  In  Saxon  law.  Aaiuoty. 

HEYLODE.  In  l  >  ii.lal  law.  A  duty  of  cer- 
tain tenants  to  repair  hedges  (hays). 

HIDAGE.  In  old  English  law.  Atax  levied) 
in  emergencies,  on  every  hide  of  land;  the 
exemption  from  mult  tax.  Bradon,  lib.  i,  e. 
56.  It  was  payable  sometimes  in  money, 
sometimes  in  ships  or  military  equipments; 
c.  g.,  in  the  year  994,  when  the  Danes  landed 
in  England,  every  three  hundred  hides  fur- 
nished a  ship  to  king  Bthelred.  and  every 
eii^t  bldee  one  padc  and  (me  saddle.  Jacob. 

HIDALGO,  or  HIJODALGO.  In  Spanish 
law.  He  who,  by  blood  and  lineage^  belongs 
to  a  distinguished  family,  or  Is  noble  by 

deseent.  Las  Partldas,  2.  12.  3.  The  origin 
of  this  word  has  given  rise  to  much  contro- 
versy; for  which,  see  Bseriche. 

HIDALGUIA.  In  Spanish  law.  Nobility 
by  descent  or  lineage.  White,  New  Recopw 
bk.  1,  tit  6,  c  8.  S  4.  See  "Hidalgo." 

HIDE  (from  Saxon  hydrn,  to  cover:  so,  Lat 
tectum,  from  tegere).  in  old  Knglish  law. 
A  building  with  a  roof;  a  house. 

As  much  land  as  might  be  ploughed  with 
one  plough.  The  amount  was  probably  de- 
torniined  by  usas*^  of  the  locality.  Some 
make  it  sixty,  others  eighty,  others  ninety- 
six,  others  one  hundred  or  one  hondred  and 
twenty,  acres.  Co.  Utt.  5;  1  PlOWd.  IW; 
Shep.  Touch.  98;  Du  Cange. 

As  mndi  land  as  was  neceasary  to  support 
a  hide,  or  mansion  house.  Co.  Lltt  69a: 
Spelman;  Du  Cange.  "HIda;"  1  Introd.  to 
Domt'sday  Rook,  14.'j.  At  present,  the  quan- 
tity is  one  hundred  acres.  Anc  Inst  Bag. 

HIDE  AND  GAIN.  Tn  English  law.  A 
term  aadontly  applied  to  arable  land.  Co. 
Utt  86b. 

H I DE  LAN D8.  In  old  Bn^sh  law.  Landa 
appertaining  to  a  bide^  or  maaaloii.  Sea 

"Hide." 

Hi  DEL.  In  old  English  law.  A  place  of 
protection;  a  Banrfnary.  St  1  Hen.  Til.  cc. 
6,  6;  GowelL 

HIDGILD.  A  sum  of  money  paid  by  a 
villein  or  servant  to  save  himself  from  a 
whipping.  Fleta,  lib.  1.  e.  47. 1  tO. 

HIGH  BAILIFF.  An  officer  attached  to  an 
English  county  court.  His  duties  are  to  at- 
tend the  court  when  sitting,  to  serve  sum* 
monsoR.  and  to  exocute  orders,  warrants, 
writs,  etc  SL  9  *  10  Vict  c.  95,  %  33;  PoU. 
CIr.  Gt  Ptm.  16.  He  also  baa  similar  dntlea 
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under  the  bankruptcy  Jurladletlmi  Of  the 

county  courts.    Rapalje  &  L. 

HIGH  COMMISSION  COURT.  In  English 
law.  An  eeel«daatleal  court  of  ftfry  «cten- 

elve  jurisdiction,  for  the  vindication  of  the 
peace  and  dignity  of  the  church,  by  reform- 
ing, ordering,  and  correcting  the  ecelMia» 
tical  state  and  persons,  and  all  manner  of 
errors,  heresies,  schisms,  abuses,  offenses, 
contempts,  and  enormities. 

It  was  erected  by  St.  1  Elix.  c.  1,  and  abol- 
Uhod  by  16  Gar.  II.  c.  11. 

HIQH  CONSTABLE.  An  officer  appointed 

in  some  cities  with  powers  gonorally  limited 
to  matters  of  police,  and  not  more  extensive, 
In  these  respects,  than  those  of  oo&atables. 
See  "CoBstaUew" 

HIGH  CONSTABLE  OF  ENGLAND, LORD. 
His  office  has  been  disused  (excei)t  only  upon 
great  and  solemn  occasions,  as  the  corona- 
tion, or  the  like)  since  the  attainder  of  Staf 
ford,  Duke  of  Buckingham,  in  the  reign  of 
Henry  VII.  Rapalje  A  L. 

HIGH  COURT  OF  ADM  I RALTY.  Soe^Ad- 

miralty." 

HIQH  COURT  OF  DELEGATES.  In  Eng- 
lish law.    A  tribunal  which  formerly  exer 

tisfil  appellaff  jurisdiction  ov.r  cas.s 
brought  from  the  ecclesiastical  and  admiral- 
ty courts. 

H  was  a  court  of  preat  dignity,  erected  by 
Si.  25  Hen.  VIII.  c.  19.  It  was  abolished, 
and  its  jurisdiction  transferred  to  the  ju- 
dicial committee  of  the  privy  council.  See 
3  A  a  Wm.  TV.  e.  92;  3  A  4  Wm.  IV.  c.  41; 
6  ft  7  Vict  c.  U;  8  Sharswood,  BL  Comm. 

66. 

HIQH  COURT  OF  ERRORS  AND  AP- 
poals.  In  American  law.  An  appellate  tri- 
bunal, and  the  court  of  last  reiort*  tai  the 

state  of  Mississippi. 

HIQH  COURT  OF  JUSTICE.  That  branch 
of  the  Bnirlleh  mpreme  court  of  jndfeatnre 

(Q.  V.)  which  exercises  (1)  the  original  Ju- 
risdiction formerly  exercised  by  the  court  of 
ehaaowy*  the  courts  of  queen's  bench,  com- 
mon pleas,  and  exchequer,  the  courts  of  pro* 
bate,  divorce,  and  admiralty,  the  court  of 
common  picas  at  Lancaster,  the  court  of 
pleas  at  Durham,  and  the  courts  of  the 
jndfes  or  oommissloners  of  assise;  and  (2) 
the  appellate  jiiri.'^dirtion  ot  such  of  those 
courts  as  heard  appeals  from  inferior  courts. 
Jttdlcatore  Act  1878.  f  16;  Rapalje  A  L. 

HIQH  COURT  OF  JUSTICIARY.  8«a 

"Court  of  JusUdary." 

HIGH  COURT  OF  PARLIAMENT.  In  Eng- 
lish law.  The  English  parliament,  as  com- 
posed of  the  boase  of  peers  and  house  of 
commons. 

The  house  of  lords  sitting  in  lis  judirial 
capacity. 

This  term  is  applied  to  parliament  by 
most  of  the  law  writers.  Thus,  parliament 

is  said  by  r?lackstonp  to  be  the  Ruprmi'^ 
court  of  the  kingdom,  not  only  for  the  mak- 


ing, but  also  for  the  execution,  of  the  laws. 
4  Bl,  Comm.  259.  L«rd  Coke  and  Lord  Hale 
also  apply  the  term  "court '  to  the  whole 
parliament.  And  see  Finch,  Law,  233;  Fleta. 
lib.  2.  c.  2.  But,  from  the  fact  that  in  Ju 
dicial  proceedings,  generally,  the  hous<^'  of 
commons  takes  no  part,  but  only  in  the  trial 
of  Impeachments,  and  then  only  as  prose* 
cutor.  and  from  the  fact  that  the  house  of 
commons  disclaimed  possession  of  judicial 
powers  at  the  deposition  of  Richard  II.,  and 
the  twelve  judges  made  a  similar  deciaion 
In  1  Hen.  VII.,  the  propriety  of  this  nee  of 
the  term  has  been  questional.  P,\.  Comm. 
(Warren,  Abr.)  215.  The  propriety  of  its 
application  would  seem  to  be  dwived  from 
the  claim  of  parliament  to  be  consMcrod  as 
the  successor  of  Uio  aula  regis,  which  was  a 
judicial  as  well  as  a  legislative  body.  and.  if 
the  succession  is  established,  would  be  ap- 
plicable, althou^  the  judicial  powar  may 
have  been  granted  to  the  various  eoorts. 

Sec  '  Court." 

The  house  of  lords  only  acts  In  a  judicial 
capacity  in  civil  cases  and  in  most  criminal 
cases.  See  "House  of  L<ords;"  "Impeach- 
ment." 

HIGH  CRIMES  AND  MISDEMEANORS.  A 
term  used  in  Ck>nst.  U.  S.  art  8,  i  and 
elsewhere,  as  a  ground  of  Impeaeiuneat.  fts 

t.  I  hnii  al  sense  is  parliamentary,  and  it  in- 
cludes many  acts  not  constituting  crimes. 
Cooley,  Const  Llm.  159. 

"High  crimes  and  misdemeanors  are  such 
immoral  and  unlawful  acts  as  are  nearly 
allied  and  equal  in  guilt  to  felony,  yet,  owing 
to  some  technical  circumstance,  do  not  fall 
within  the  daflnltlon  of  'felony.' "  1  Raaa. 
CMmes,  61.  And  see  88  La.  Ann.  188. 

HIQH  JU8TICE.   In  feudal  law.   Tba  |n- 

rlsdlction  or  riRht  of  trying  crimes  of  erery 
icind.  even  the  liighest.  This  was  a  privilege 
claimed  and  exercised  by  the  great  lords  or 
barons  of  the  middle  a^es.  1  Robertson, 
Hist  Charles     Append,  note  88. 

HIQH  JU8TICIER.  In  old  French  and  Ca- 
nadian law.  A  feutlal  lord  who  exercised 
the  right  called  "high  justice."  Ouyot  Inst 
Pend.  c.  86. 

HIQH8EA8.  The  unlnelosed  waters  of  the 

ocran,  and  also  those  waters  on  the  SSlOQMt 
which  are  without  the  boundaries  of  lov- 
water  marlt.  1  Gall.  (U.  S.)  624:  1  Maaon 
(U.  S.)  360;  5  Mason  (U.  S.)  290;  1  BL 
Comm.  110;  2  Hagg.  Adm.  398;  Dunl.  Adm. 
Prac.  32,  33. 

Waters  within  the  ebb  and  flow  of  the  sea 
(CMlp.  884).  thoogh  tn  a  harbor  (Fed.  Caa. 
No.  14.r,op),  but  not  in  a  landlocked  haven 
(4  Ma.son  |  U.  S.l  30";  5  Mason  [U.  S.l  290; 
3  Blatchf.  [U.  S.]  435). 

The  open  waters  of  the  great  lakea  an 
-high  seas"  (ISO  U.  8.  249).  bat  flM  imtnn 
of  an  inland  river  flowing  Into  the  great 
lakes  are  not  (7  Mich.  161). 

HIGH  STEWARD, COURT  OF  THE  tORO. 
Tn  IBngllsh  law.  A  tribunal  Instltiited  tor 

tbr>  trial  of  peers  Indicted  for  treason  or 
felony,  or  for  misprision  of  either,  but  not 
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for  any  other  offense.  The  ofRee  Is  very  an- 
cient, and  was  formerly  hereditary,  or  held 
for  life,  or  (Ivui  bene  sc  gcssent ;  but  it  has 
been  for  many  centiirieu  granted  pro  hac 
vice  only,  and  always  to  a  lord  ot  iiarllament. 
Wharton. 

HIGH  TREASON.  In  English  law.  The 
compassing  of  the  king's  death:  tiie  aiding 
and  comforting  of  his  enemies;  the  forging 
or  eountorfeltins  of  his  coin;  or  tiie  killing 

of  the  chancellor  or  either  of  the  king's  Jus- 
tices.   4  ni.  Comm.  73.    See  "Treason." 

HIGH-WATER  MARK.  That  part  of  the 
shore  of  the  sea  to  which  the  waves  ordi- 
narily reach  when  the  tide  Is  at  Its  highest. 
€>  Mas«.  435;  1  Pick.  (Mass.)  180;  1  Halst. 
<  .\.  .1.)  1;  1  Rii.ss.  Crime.s.  107;  2  BaSt,  P.  C. 
S03.   See  "Seashore;  "  "Tide." 

 Of  Tidal  Waters.  The  ordinary  hlgh- 

wat*>r  point.  60  Pa.  St.  339.  The  point 
reached  by  the  medium  liigli  tide  between 
the  spring  and  neap  tides.    44  N.  J.  Eq.  398. 

 Of  Nontidai  Waters.    The  highest 

point  reached  by  tbe  waters  in  the  normal 
.'^tate.  unaffected  by  freAeta  88  Me. 
And  .'iee  .5fi  Minn.  513. 

HIGHER  AND  LOWER  SCALE.  In  the 
practice  of  the  English  supreme  court  of 
Judicature,  there  are  two  sraies  regulating 
tbe  fees  of  the  court  and  the  fees  which 
solicitors  are  entitled  to  charge.  The  lower 
scale  applies  (unless  the  court  otherwise  or- 
ders) to  the  following  <ases:  All  causes 
and  matt  I  IS  assigned  by  the  judicature  acts 
to  the  queen's  bench,  or  the  probate,  divorce, 
and  admiralty  divisions;  all  actions  of  debt, 
contract,  or  tort;  and  in  almost  all  causes 
and  matters  assigned  by  the  acts  to  the 
chancery  division  in  which  the  amount  in 
litigation  is  under  £1.000.  The  higher 
scale  apipllefl  in  all  other  canses  and  matters, 
and  also  in  actions  falling  under  one  of  the 
aljove  classes,  but  in  which  the  principal 
relief  sought  to  be  obtained  is  an  injunction. 
5  Q.  B.  Div.  167,  431;  6  Q.  B.  Dly.  190;  Dan- 
lell.  Ch.  Prac.  1320. 

HIGHNESS.  A  title  of  honor  given  to 
l  i  ii,  's.  The  kings  of  England,  before  the 
Lime  of  James  I.,  were  not  usually  saluted  I 
with  the  title  of  "Majesty."  but  wttb  that! 
of  "Highness."  The  children  of  crowned 
heads  generally  receive  the  style  of  "High- 
ness." Wharton. 

HIGHWAY.  A  passage,  road,  or  street 
which  every  citizen  has  a  right  to  use.  1 
BotMT.  Inst,  note  442;  3  Kent.  Comm.  432;  3 
Yoates  (Pa.)  421;  Angell  ft  D.  Highways,  f 
2;  16  Mass.  33. 

In  a  more  abstract  sense,  a  public  ease-' 
iiient  or  right  of  way. 

The  term  "higliway"  is  the  generic  name 
for  all  kinds  of  public  ways,  whether  they 
be  carriage  ways,  bridle  ways,  foot  ways, 
bridges,  tnmpike  roads,  railroads,  canals, 
ferries  or  navigable  rivers.  6  Mod.  2.'5Ei: 
Angell  &  D.  Highways,  c.  1;  3  Kent,  Comm. 
432. 


ted  on  a  public  highway  was,  under  St  tS 
Hen.  VIII.  c.  1.  more  severely  punished  than 
robbery  committed  elsewhere.  This  distinc- 
tion was  abolished  by  St.  3  *  4  Wul  ft  Mary, 
c.  9. 

H IQH WAYM AN.  A  robber  on  the  highway. 

HIGLER.  In  Ehl|^lsh  law.  A  person  who 
carries  from  door  to  door,  and  sells  by  re- 
tail, small  articles  of  provisiont,  and  the 
Uke. 

HIGUELA.  In  Spanish  law.  The  written 
acknowledgment  given  by  each  of  the  heirs 
of  a  deceased  person,  showing  the  effects  he 
has  received  from  the  succession. 

H I K  EN  I L  D  ST  RE  ET.  A  name  sometimes 

given  to  Ikenild  street  (</.  »•) 

HILARY  TERM.  In  English  law.  A  term 
of  court,  beginning  on  the  11th  and  ending 
on  the  81st  day  of  January  In  each  year. 

HINDER  AND  DELAY.  To  hinder  and  de- 
lay is  to  do  something  which  is  an  attempt 
to  defraud,  rather  than  a  successful  fraud; 
to  put  some  oljstaele  in  the  paih.  or  .ti'i  i 
l/ose  some  time,  unjustifiably,  before  tbe 
creditor  can  realise  what  is  owed  out  of 
his  debtor's  property.  10  Jones  ft  S.  (N.  Y.) 

tJ3. 

HINDU  LAW.  The  system  of  native  law 
prevailing  among  the  Gentoos.  and  adminls» 
tered  by  the  government  of  British  India. 

In  all  the  arrangements  for  the  admlnis* 
tration  of  justice  in  India,  made  by  the 
Uritlsh  government  and  the  East  India  Com- 
pany, the  principle  of  reserving  to  the  native 
inhabitants  the  contlnuaaca  of  their  own 
laws  and  usages  within  certain  limits  ham 
lifcn  uniformly  recognized.  The  lawt  of  tbO 
Hindus  and  Mohammedans  have  thus  been 
brought  into  notice  In  Ehigland,  and  are  oc- 
casionally referred  to  by  writers  on  English 
and  American  law.  The  native  works  upon 
these  subjects  are  very  numerous.  The  chief 
English  republications  of  the  Hindu  law  are, 
Colebrooke's  Digest  of  Hindu  Law,  London, 
1801;  Sir  Wm.  Jones'  Institutes  of  Hindu 
I.AW,  London,  1797.  For  a  fuller  account  of 
the  Hindu  law,  and  of  the  original  Digests 
and  Commentaries,  see  Morley's  Law  of  In- 
dia. London.  1858.  and  Macnaghten's  Prin- 
ciples of  Hindu  and  Mohammedan  T-aw,  Lon- 
don. 18»j(>.  The  principal  English  republi- 
cations of  the  Motuirnmedan  law  are  Ham- 
ilton's Hedaya,  London.  1791;  BalUle's  Di- 
gest, Calcutta.  1805;  Precis  de  Jurisprudence 
Mussulmane  Selon  le  Rite  Mallkltc.  Paris, 
1848;  and  the  treatises  on  succession  and  in- 
heritance translated  by  Sir  William  Jonea 
.\n  approved  outline  of  both  systems  is  Mac- 
naghten's Principles  of  Hindu  and  Moham' 
medan  I.,aw:  also  contained  in  the  "Prind- 
pies  and  Precedents"  of  the  same  law  pre* 
Tiously  published  by  tbe  same  author. 

HINEFARE.  The  departure  of  a  husband- 
ry senrant  (Mnr)  from  his  master. 
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ot  real  property.  JotuuKm,  Ctr.  Law  Spain, 
m  [149];  White.  New  Itoeop.  bk.  t,  tit  7. 

HIRE.  A  bailment  In  which  compenBation 
la  to  be  given  for  the  use  of  a  thing,  or  for 
labor  and  services  about  it.  2  Kent.  CJomm. 
456;  Story.  Bailm.  §  359.  The  divisions  of 
this  spedea  of  oMitnet  mr«  denoted  by  Latin 
namea. 

Looollo  operit  focfeiull  Is  the  hire  of  labor 

an(]  work  to  be  done,  or  care  and  attention 
to  be  btistowed,  on  the  goods  let  by  the  hirer, 
for  a  compenaatloiL 

Locatio  operis  mercium  vehendarum  is  the 
hire  of  the  carriage  of  goods  from  one  place 
to  another,  for  a  compensation.  Jonen, 
Bailm.  86,  90,  103.  118;  2  Kent,  Ck>nun. 
488;  OlT.  Godo  La.  art  1709-1711. 

Locatio  rri  or  locatio  conductio  rci  is  the 
bailment  of  a  thing  to  be  used  by  the  hirer 
for  u  compensation  to  be  paid  by  him. 

This  contract  arises  from  the  principles  of 
natural  law.  It  is  voluntary,  and  franded 
In  consent;  It  involves  mutual  and  reciprocal 
obligations;  and  it  is  for  mutual  benefit  In 
some  respocts  it  bears  a  strong  resemblance 
to  the  contract  of  ssls;  the  principal  differ- 
ence between  them  being  that  in  c^ses  of 
sale  the  owner  parts  with  the  whole  pro- 
prietary interest  in  the  thing,  and  in  cases 
of  hire  tile  owner  parts  with  It  only  for  a 
temporary  use  and  purpose.  In  a  sale,  the 
thins:  itself  is  the  object  of  the  contract; 
In  hiring,  the  u.so  of  the  thing  is  Its  object 
VlnniuH.  lib.  3,  tit.  25.  In  pr;  Poth.  dc 
Contr.  du  Louage,  notes  2-4;  Jones,  Bailm. 
86;  Story,  Baitan.  |  871;  1  Kant,  Oomm.  466. 

HIRER.  He  who  hlrsa.  See  ''Bailment. ' 

HLAFORD  (Saxon).  A  lord.  Hlaford- 
Hunvt.  a  lord's  protection.  TIlafwdmBUs9,  the 
crime  of  betraying  one's  lord. 

HtAFORDSWICE  (Saxon,  hlafnrd,  lord, 
literally  bread  given,  and  iricr).  In  old  Eng- 
11^  law.  ItetrayiiiK  one's  lord;  trsuon. 
Crabb,  Hist.  Eng.  Law.  59.  301. 

HtOTHBOTE  (Saxon.  Aio/A,  company,  and 
bote,  compensation).  In  old  English  law. 
F\iu-  for  prseence  at  an  iUepU  nsisaibly. 

Du  Cange. 

HLOTHE.  An  unlawful  assembly  of  trom 
elsht  to  tlilrCy*llve  persona.  OowelL  8oe 
"Herge.- 

HOC  (L«t)  This. 

HOC  PARATUS  EST  VERIFICARE.  See 

"Et  hoc,  etc" 

HOC  8ERVABITUR  QUOD  INITIO  CON- 
venit  This  shall  be  preserved  which  is  use- 
ful in  the  beginning.  Dig.  60.  17.  88;  Brao- 

ton.  7nb. 

HOCCU8  8ALTI8.  A  hoke,  hole,  or  lesser 
pit  of  salt  Ck)well. 

HOCK-TUESDAY  MONEY.    This  was  a 
dtrty  glvon  to  tilt'  l:in<llord  that  his  tenants  ^ 
and  bondmen  might  aolemniae  the  day  on] 
wUcli  the  BngUih  oonqoered  the  Dnaes,  be- 1 


ing  the  second  Taeaday  aft«r  Baster  week. 
Oowell. 

HODGE-PODGE  ACT.  A  name  given  to  a 
legislative  act  which  embraces  many  sub- 
jects. Such  acts,  besides  being  evidMit 
proofs  of  the  Ignoranee  of  the  makers  of 
them,  or  of  their  want  of  good  faith,  are 
calculated  to  create  a  confusion  which  is 
highly  prefndlelal  to  the  interests  of  jus- 
tice. Instances  of  this  wretched  legialatioa 
are  everywhere  to  be  found.  See  Barr.  (yba 
St  448. 

HOG  HOWARDS.  Township  officers  at 
one  time  elected  in  New  York,  whose  duty 
was  to  catch  hogs  running  at  large,  and  pot 
rings  In  their  noses.  17  Wend.  (N.  T.)  88t 

HOGHENHYNE  (fMm  Saxon  kogk,  bom 

and  hinc.  servant).  A  domestic  servant 
Among  the  Saxons,  a  stranger  guest  waa,the 
t  fust  nipht  of  his  .^^tay,  called  uncuth,  or  un- 
known; the  second,  gust,  guest;  the  third. 
hoghetUifne;  and  the  entertainer  was  resiMe- 
sible  for  his  acts  as  for  those  of  his  own 
senrant  Bracton,  124b;  Du  Cange.  "Agen- 
bine;*'  Bpelman.  "Homehlne.** 

H0Q8HEAD.  A  liquid  measure,  contaia- 
ing  half  a  pipe:  the  fourth  part  of  a  tm,  sr 

sixty-three  gallons. 

HOLD  PLEAS.  To  hear  or  try  cauaea.  3 
Sharswood.  B1.  Comm.  85.  898. 

HOLDER.  The  holder  of  a  bill  of  exchange 
Is  the  person  who  is  legsUy  in  the  posses 

sion  of  it,  either  by  indorsement  or  delivery, 
or  both,  and  entitled  to  receive  paymoit 
either  from  the  drawee  or  ;irc>  i>tor.  and  is 
considered  as  an  assignee.  4  Dall.  (Pa.)  53. 

HOLDING. 

 In  English  Law.  A  piece  of  land  held 

under  a  lease  or  similar  tt'nam'v  for  agri- 
cultural, pastoral,  or  similar  purposes. 

Iw  Seoleh  Law.  The  tenure  or  natnre 
of  the  right  given  by  the  soperior  to  the  vas> 
sal.   Bell.  Diet. 

HOLDING  THE  MARKET.  See  "Gam- 
blinf  Contract** 

HOLIDAY.  A  day  Of  ceeiitlon  from  labor ; 
a  day  when  public  IwaUiesB  to  ao^ended;  a 

nonjudicial  day. 

Primarily  the  term  meant  a  "TlOly  day."  or 
religious  festival.  In  modun  usage  it  indi- 
cates a  secular  day  on  which,  by  statute. 

public  business  is  suspended.  It  does  not 
appropriately  Include  Sunday.  51  N.  J.  Law. 
256. 

HOLOQRAFO.  in  Spanish  law.  OlogmpU: 

a  term  applicable  to  the  paper,  domment. 
disposition,  and  more  particularly  to  the  last 
^11  of  a  person,  which,  in  order  to  be  valid, 
must  be  wholly  written,  signed,  and  dated 
by  the  testator.  '*IIolographuni,  apud  te»tum. 
apprUat ur  tcstamentum.  quod  totum  moMU 
testator  is  siriptum  rat  ct  subsignatutn." 

I 

I  HOLOGRAPH.  What  is  written  with  one'a 
I  own  hand.  Bee 'Allograph.'* 
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HOLT  ORDERS  (443)  HOMESTEAD 


HOLY  ORDERS.  In  ecclesiastical  law. 
The  orders  or  dignities  of  the  church.  Those 
within  holy  orders  are  archbishops,  bishops, 

STi^fitB,  and  deacons.  The  form  ot  ordinir 
OB  must  be  Moordliig  to  the  form  In  the 
book  of  Cornmon  Prayer.  Bosifle.s  these  or- 
ders, the  church  of  Rome  had  five  others, 
Tlz.,  subdeacons,  acolyths.  exorcists,  readers, 
and  ooUariea.  2  Born.  Bcc  Law.  89,  40. 

HOMAGE  (anc  i<  nllY  huiiiiiiium, from  homo). 
A  mere  acknowled^ent  of  tenure  made  by 
a  tenant  bsr  knight  aeiTlce  upon  inTeatitore, 
In  the  following  form: 

The  tenant  in  fee  or  fee  tall  thai  holds  by 
homage  shall  kneel  upon  both  his  knees,  un- 
girded,  and  the  lord  shall  sit  and  hold  both 
the  hands  of  bis  tenant  between  his  hands, 
and  the  tenant  shall  say.  "I  become  your 
man  (homo)  from  this  day  forward  of  life 
and  member,  of  earthly  lionor.  and  to  yon 
shall  bo  faithful  and  true,  and  shall  bear  to 
you  faith  for  the  lands  that  I  claim  to  bold 
of  you.  saving  that  faith  that  I  owe  to  our 
lord  the  king;"  and  then  the  lord  ao  sitting 
tfiall  Use  htm.  The  Mas  Is  Indispensable, 

except  soniftinifp  In  the  case  of  a  woman. 
Du  Caoge.  After  this  the  oath  of  fealty  is 
taken;  but  this  may  be  taken  by  the  steward, 
homage  only  by  the  lord.  Termcs  de  la  Ley. 
This  species  of  homaKO  was  called  hoinagium 
planum  or  siinj)h\i  (  1  Sbarswood,  BI.  Comm. 
i€7).  to  distinguish  it  from  homagium  ligi- 
MWi,  or  Uags  homage,  whlcii  inolnded  fMdty 
and  tb«  Mnrtoea  Incident  Do  Gangs;  Spel- 
nian. 

L.1^  homags  was  that  homage  In  which 
allegianoe  was  swran  without  any  reaervsr 

tion,  and  was  therefore  due  only  to  the  sov- 
ereign: and.  as  It  came  In  timo  to  Im"  exacted 
withont  any  actual  holding  from  him,  it 
asnk  into  the  oath  of  allegianee.  Tonnes  de 
1ft  Ley. 

The  obligation  of  homage  is  mutual,  bind- 
ing: the  lord  to  protection  of  the  vassal,  as 
wall  as  the  vassal  to  fidelity.  Flets»  lib.  3.  c. 
IC 

HOMAGE  ANCESTRAL.  Homage  was  so 
called  where  time  out  of  mind  a  man  and 
his  anoastors  bad  held  by  homage;  and  in 
Uito  ease  tiie  lord  who  had  reeelTed  tiie  hom- 
age was  bound  to  acquit  the  tenant  of  all 
asrvices  to  superior  lords,  and,  if  vouched,  to 
WBinnt  his  title.  If  the  tenant  by  homage 
ancestral  aliened  in  fee,  liis  alienee  held  by 
homage,  hot  not  by  homage  anoestraL  Ter- 
Msa  de  la  Ligr;  t  Bhanwood,  BL  ComsB.  800. 

HOMAM  JURY.    The  Jnry  of  a  lord's 

court,  or  court  baron.  So  called  because  gen- 
erally composed  of  those  who  owed  homage 
to  the  lord,  or  the  pares  curiae.  KItdL  Ota.; 
i  Sharswood.  Bl.  Comm.  54,  366. 

HOMAGER.  One  that  is  bonad  to  do  hom- 
age to  another.  Jacob. 

HOMAGIUM.   Homage  Uj.  v.) 

HOMAQIUM  LIQIUM.  Uege homage;  that 
Mad  of  homage  which  was  due  to  the  sov- 
ereign alone  as  supreme  lord,  and  which  was 
done  without  any  saving  or  exception  of  the  | 


rights  of  other  lords.  Spelman.  So  called 
from  Ugando  (binding)  because  it  could  not 
be  renonnosd  like  other  kinds  ot  haniage. 

HOMAQlUM»NON  PER  PROCURATORE8 
nec  per  literas  fieri  potuit,  sed  In  propria 
persona  tarn  domini  quam  tenentis  capi  debet 
et  fieri.  Homage  cannot  be  done  by  proxy, 
nor  by  letter^  but  must  be  paid  and  re- 
cslyed  In  the  vvopsr  persoit,  aa  wsU  of  the 
lord  as  the  tenant  Go.  Lttt  68. 

HOMAGIUM  PLANUM.  In  feudal  law. 
Plain  homage;  a  species  of  homage  wliich 
bound  him  who  did  it  to  nothing  mors  than 
fidelity,  without  any  oblicatinn  oUhor  of  mil- 
itary service  or  attendance  in  the  courts  of 
his  superior.  1  Robertson,  Hist  Obarles 

Append,  note  8. 

HOMAQIUM  REDDERE.  To  renounce 
homage;  to  glye  It  op  or  dissolve  it.  Brao- 
ton,  foL  81b. 

HOMAGIUM  SIMPLEX.    In  feodal  k>W. 

Simple  homage;  that  kind  of  homafs  whldk 
was  merely  an  acknowledgment  of  tannre, 

with  a  saving  of  the  rights  of  other  lords. 

Harg.  Co.  Litt.  note  18,  lib.  2. 

HOMBRE  BUENO.  in  Spanish  Uw.  The 
ordinary  Jndge  of  a  district 

Hence,  when  the  law  declares  that  a  con- 
tract, or  .some  other  act,  is  to  be  conformable 
to  the  will  of  the  hombre  bueno,  it  means 
that  it  is  to  be  decided  lor  the  ordinary 
judge.  Las  Partldas.  7.  84.  81. 

In  matters  of  conciliation,  It  applies  to  the 
two  persons,  one  chosen  by  each  party,  to 
assist  the  constitutional  alcalds  in  forming 
hiB  judgment  of  reconciliation.  Artlde  1«  0. 
3,  Decree  of  October  9,  1812. 

Arbitrators  chosen  by  litigants  to  deCsr- 
mine  their  ditterenoes. 

Peramia  oompetent  to  glre  tsatliBony  In  a 
caossb 

HOME.  A  place  of  abode  from  which  one 
has  no  present  intention  of  removing.  48 
Me.  418;  114  Mam,  147. 

HOMB  NB  8BRA  PUNY  PUR  8UEII  DEB 

briefes  en  court  le  roy,  soit  11  a  droit  ou  a 
tort.  A  man  shall  not  be  punished  for  suing 
out  writs  In  flie  king's  court,  whether  he  he 
right  or  wieng.  2  Inst  228. 

HOME  OFFIGE.  The  department  of  state 
through  which  the  English  sovereign  admin- 
isters most  of  the  internal  affairs  of  the 
kingdom,  especialiy  the  polios  and  com- 
mnnicates  with  the  Jndldal  fonetlonarisa. 

HOME  PORT.  The  port  where  the  owner 
of  a  ehip  rsaldsik 

H0ME80KEN,    w    HOMBOKBN.  See 

"Hamesucken." 

HOMBBTALt.  The  maasloii  house. 

HOMESTEAD.  The  bouse  and  land  con* 
1  stituting  a  family  residence.   6  N.  D.  482. 

"  'Stethe  or  stcd.  says  Lord  Coke,  'hotoken- 
eth  properly  a  bank  of  a  river,  and  many 
times  a  place.'   Oo.  litt  4.  8.  The  hone* 
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HOMICIDE 


(444)  HOMO  VOCABULUM,  ETC. 


stead,  according  to  that  definition,  means 
the  home  place,  the  place  where  the  houae 
is.  and  snch  Is  its  legal  acceptation  at  the 
jnoseiit  day.  It  is  the  Iniiiic,  the  hous*',  and 
the  adjoining  laud,  where  the  head  of  the 
family  dwaUa;  tha  borne  farm.**   S6  N.  H. 

1  .-.8. 

The  principal  inii>ortance  of  the  t<  rin  is  in 
if'?pect  to  the  exemption  of  the  lioinestead 
from  execution,  and  the  nature  and  extent 
of  sncb  exemption  is  regnlated  In  each  atate 
by  the  statutes  allowing  the  same. 

As  a  general  rule,  to  constitute  a  homc- 
ataad  within  the  exemption  laws  the  prop- 
artj  mnat  be  actually  occupied  (11  Allen 
fMaas.!  87;  51  Mich.  541;  23  Minn.  435)  as 
a  i  t  .^iil*  nee  (27  111.  393)  by  the  head  of  a 
family  (10  AUen  [Mass.]  425;  159  111.  148) 
who  baa  a  preaent  poDneeaory  Intereat  in  tbe 

property  (170  111.  115;  74  Iowa.  RS3),  with 
the  intention  of  making  such  property  a 
bomaatead  (6  Gal.  S84;  5S  Vt  664). 

HOMICIDE.  Homicide  Is  any  killing  of  a 

human  beinj?.  To  constitute  homicide.  (1) 
the  killing;  must  he  of  a  living  human  be- 
inp;  (2)  the  death  must  have  been  caused 
by  the  act  or  omission  of  the  aocuaed;  (3) 
deaOk  nraat  bappan  wlfbln  a  year  and  a  day 
after  the  injury. 

Homicide  is  either  (1)  Justifiable;  (2)  ex- 
cusable; or  (3)  feloaloQB.  Felonious  homi- 
cide is  either  murder  or  manslaughter.  1 
Clark  &  Marshall.  Crimes.  466.  See  "Mur- 
der;" "Manalaughter." 

HOMICIDIUM  (Lat)  Homicide. 

HOMINE  CAPTO  IN  WITHERNAM.  See 

"De  Homine  Capto  in  Withernam." 

HOMINE  ELIQENDO  (Lat)  In  BngUsh 
law.  A  writ  direeted  to  a  corporation,  re- 
quiring the  members  to  make  choice  of  a 
new  man.  to  keep  the  one  part  of  a  seal  ap- 
pointed for  atatatea  merdmnt  TedL  Diet 

HOIdlNB  REPLEQIANDO.  See  "De  Hom- 
ine Reglcciando." 

HOMINES  (I.;it,)  In  foiidal  law.  Men; 
feudatory  tenants  who  claimed  a  privilege  of 
having  their  causes,  etc.,  tried  only  in  tbelr 
lord's  ooart.  Far.  Ant.  15. 

HOMINES  LIGII.  In  feudal  law.  Liege 
men;  feudal  tenants  or  vassals,  especially 
tboae  who  held  immediately  of  tbe  BOTer 
eign.  1  Bl.  Conun.  367. 

HOMINUM  CAUSA  JUS  CONSTITUTUM 
est.    Law  is  established  for  the  benefit  oft 


Inold  EInsliablaw.  The 

Blount. 


HOMO  (Lat.)    A  human 
male  or  female.  2  Inst  45. 

 In  Feudal  Law.    A  vassal;  one  who, 

having  received  a  feud,  is  bound  to  do  hom- 
age and  military  service  for  his  land.  Va- 
riously called  tHumOut,  «attii«,  mUn,  eNens 

fntildlis,  triHiiM  per  srn  itiuui  iniUtnrr,  some- 
times ixiio.  and  most  frequently  h-ud*"- 
Spelman.  Homo  is  sometimes  also  used  for 
a  tenant  by  aocaget  and  aometlmea  for  any 
dependent  A  homo  claimed  tbe  priTllege  of 
having  his  cause  and  person  tried  only  in 
the  court  of  his  lord.  Keonett  Par.  Ant  p. 
152.- 


HOMO  CHARTULARiUft. 
ted  from  slavery  by  cbarler. 


One  nuunimtt- 


HOMO  COMMENDATUS.  In  feudal  law 
One  who  surrendered  himself  into  the  power 
of  another  for  the  sake  of  protection  or  avp> 
port.  L.  Ripuar,  tit  78,  i  6.  . 

HOMO  ECCLESIASTICUS.  A  church  vas- 
sal; one  who  was  bound  to  serve  a  church, 
especially  to  do  aarvlea  of  an  acriealbBnl 
character.  Spelman. 


HOMO  EXERCITALIS. 

{exercUxts) ;  a  soldier. 


of  tbe  amy 


HOMO  FEODALIS.  A  vassal  or  tenant; 
one  who  held  a  fM  (faodum),  or  part  o(  a 
fee.  Spelman. 

HOMO  FISCALIS  (or  FISCALINUS).  V 
servant  or  vassal  belonging  to  the  treasury 
or  jiaoiia. 

HOMO  FRANCU8,  HOMO  INQENUUSkOr 
home  liber.  InoldBngUahlaw.  ▲  free  wot 

HOMO  LIGIUS.  A  liege  man;  a  subject; 
a  king's  vassal;  the  vassal  of  a  subject  Spel- 
man. 


HOMO  NOVU8.  In  feudal  law.  A 

tenant  or  vassal;  one  who  waS  Ittfeatad  Witb 

a  new  fee.  Spelman. 

HOMO  PERTINENS.  In  feudal  law.  A 
feudal  bondman  or  vassal;  one  who  belonged 
to  tbe  aoil  {qvA  gltlbae  adaorlMliir). 

HOMO  POTEST  E88E  HABILIS  ET  IN- 

habllis  diversis  temporibus.  A  man  may  be 
capable  and  incapable  at  divers  times.  % 
Coka,  M. 


HOMO  REQIUS. 
Ripaar»  tit  11.  |  S. 


A  Idni'a  yasaal.  U 


HOMIPLAQIUM. 

maiming  of  a  man. 


H0MME8  DE  FIEF  (Fr.)  In  feudal  law. 
Men  of  the  fief;  feudal  tenants;  the  peers  in 
the  lords'  courts.  Montaaq.  nqp.  dea  Lois, 
Uv.  28,  c.  27. 

HOMME8  FEODAUX  (Fr.)  In  feudal  law. 
Feudal  tenants;  the  same  with  hommea 
fief  (q.  V.)  Monteaq.  Bq^.  dea  Lol%  Ut.  28,  c. 
86. 


HOMO  ROMANU8.  A  Koman.  An  appe  l- 
lation given  to  the  Old  Inhabitants  of  Gaul 
and  other  Roman  proTlncea,  and  retained  In 
the  laws  of  the  barbaroua  natlma.  tt,  SaUa 

tit.  34.  §  3;  Spelman. 

HOMO  TRIUM  tITTERARUM.  Amanof 
three  lettera;  i.  e»  **tr  'U"  **r.-— a  tblet 

Wharton. 

HOMO  VOCABUtUM  EST  NATURAE; 
persona  Juris  civllis.  "Man"  (,komo)  Is  a  term 
of  nature;  "person"  (pertOM)  ot  tiia  Cil^fl 
law.  C^lv.  Lex. 
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HOMOI«OGACION 


HORN  TENURE 


HOMOLOQACION.  In  Spanish  law.  The 
tacit  consent  and  approval,  inferred  by  law 
from  the  omission  of  the  parties,  for  the 
apaee  of  tea  daysn  to  complain  of  the  sen- 
taneM  of  arbitralon,  appolntmeat  of  Byn 
dies,  or  a??iCTees,  of  insolvents,  settlements 
of  successions,  etc  Also,  the  approval  given 
by  the  Jvdgo  of  oortain  acts  and  agTMmrats 
for  the  purpose  of  rendering  them  more 
binding  and  executory.  Bscriche,  Die.  Raz. 

HOMOLOGARE.  In  civil  law.  To  con- 
llrm  or  approve;  to  consent  or  assent;  to 
eonfesB.  Caly.  Liez.  Sometimes  corruptly 
written  "emologaro." 

HOMOLOGATE.  In  modern  civil  law.  To 
approve;  to  confirm;  as. a  court  homologat(>s 
a  proceeding.  See  "Homologation."  Liter- 
ally, to  QM  fhe  Bamo  words  wltli  aaofber;  to 

say  the  lllie.  9  Mart.  (I.a  )  324.  To  asaent 
to  what  another  says  or  writes. 

HOMOLOGATION. 

In  Civil  Law.  Approbation;  oonflrma- 

tion  by  a  court  of  justice ;  a  Judgment  which 
orders  the  execution  of  .nomo  act;  as,  the  ap- 
probation of  an  award,  and  ordering  execu- 
tion on  the  same.  Merlin,  ReperL;  Civ. 
Code  La.;  Dig.  4.  8;  7  Tonllier.  Dr.  ClT.  note 
224.  To  homologate  is  to  say  the  Uke^  Hmili- 
ter  dUere.  9  Mart  {La.)  324. 

 In  Sooteh  Law.   An  act  by  which  a 

person  apprnvof;  a  dt^ed,  so  as  to  make  it 
tinding  on  bini,  though  In  itself  defective. 

r  k.  Inst.  3.  3.  47  et  064.;  2  Bllgh.  127;  1 
Bell,  Comm.  144. 

HOMONYM  I AE  (Onwco-Lat)  A  term  ap- 
plied in  the  civil  law  to  cases  where  a  law 
was  pt  alcd.  or  laid  down  in  th(?  same 
terms,  or  to  the  same  effect,  more  than  once. 
Cmmb  flC  itsratlon  and  repetition.  Bac. 
Works,  nr.  S71.  See  2  Kent.  Comm.  489. 
note. 

HONE8TE  VIVERE  (Lat.)  To  live  hon- 
orably, eredltablT,  or  virtuously.  One  of  the 
three  general  precepts  to  whicb  Justinian 
reduced  the  whole  doctrine  of  the  law  (Inst. 
1.  1-  3;  Bra.  ton.  fols.  ?,,  3b).  the  others  be- 
ing aUerum  non  laedere,  not  to  injure  oth- 
«rs^  and  mwsi  oaitfM  «Hft«er«,  to  rtndsr  to 
every  man  his  due. 

This  phrase  is  rendered  by  Blackstoue.  as 
v«a  M  Harris  ft  Cooper,  in  their  transla- 
ti«MI  Of  the  Institutes,  "to  live  honestly. ' 
but  tills  Is  not  the  proper  meaning  of  hon- 
eHe.  Burin. 

HONOR. 

 In  Engliah  Unw.  The  seigniory  of  a 

lord  paramonnt  2  Bl.  Comm.  21. 

 In  Common  Law.   To  accept  a  bill  of 

tSflliaBCBt  to  pav  a  bill  accepted,  or  a  prom- 
iMsy  note,  on  the  day  it  becomes  dne.  7 
TanL  124;  1  Term  B.  172. 

HONOR  COURTS.  Tribunals  held  within 

honors.  Cowell. 

HONORABLE.  A  title  of  courtesy  given 
ta  w^ffimm*  to  the  youager  children  of  earls, 
and  the  children  of  viscounts  and  barons, 
and.  collectively,  to  the  house  of  commons. 


In  America,  the  word  is  used  as  a  title  of 
courtesy  for  judges,  members  of  congress, 
and  other  high  officials,  but  without  aoydlS- 

tint  t  rule  for  its  application. 

HONORARIUM.  Something  giren  In  grat- 
itude for  services  rendered. 

It  is  so  far  of  the  nature  of  a  gift  that  it 
cannot  be  sued  for.  5  Serg.  &  R.  (Pa.)  412; 
1  Chit  Bailm.  28;  2  Atk.  222;  2  Bl.  Comm.- 

2S.  or  this  character  were  formerly  in  Eng- 
land, though  never  in  the  United  States,  the 
fees  of  counsellors  at  law  and  of  physicians. 

See  3  Sharswood.  Kl.  Comm.  28. 

HONORARY.  Without  fee.  profit,  or  re- 
ward, either  to  or  by  the  holder  of  the  hon- 
oraiy  position.  81  N.  T.  2SS. 

HONORARY  FEUDS.  Titles  of  noblUty, 
descendible  to  the  eldest  son.  in  exclusion  of 
all  ths  rest 

HONORARY  SERVICES.  Services  by 
which  lands  in  grand  serjeantry  were  held; 
such  as  to  hold  king's  banner,  or  to  hold  liis 
head  In  the  diip  whidi  carrfsd  him  from  Do- 
ver to  \N'liitBand.  etO.  2  SlUUrsWOOd,  Bl. 
Comm.  73,  and  note. 

HONORARY  TRUSTEES.  Trustees  to 
preserve  contingent  remainders.  So  called 
because  they  are  bound.  In  honor  only,  to  de- 
cide on  the  most  proper  and  prudential 
course.  Liswln,  Trusts,  408. 

HONTPONOENTHEF  (Saxos).  A  tttef 
taken  with  the  stolen  thing  In  his  hand.  See 

"Handhabend." 

HORA  AURORAE.  In  old  English  Uw. 
The  m<H»liig  belL  Oow^ 

HORA  NON  BftT  MULTUM  DE  8UBTAN- 

tia  negotii,  licet  in  appello  de  ea  aliquando 
flat  mentlo.  The  hour  is  not  of  much  con- 
sequence as  to  the  substance  of  business,  al- 
though in  appeal  it  is  sometimes  mentioned. 
1  Bnlst  82. 

HORAE  JUDICIAE  (Lat.)  Hours  judicial, 
or  those  in  which  Judges  sit  in  court  In 
Forteeque's  time,  these  were  from  8  to  11  a. 
m.,  and  the  courts  of  law  were  not  open  in 
the  afternoon.  Co.  Lltt.  135a;  2  Inst  24f; 
Fortesque,  51.  p.  120.  note. 

HORCA.  In  Spanish  law.  A  gallows;  the 
punishmoDt  of  hanging.  WbltSb  New  Beot^ 
bk.  2,  tit.  12,  e.  4, 1 1. 

HORN.  In  old  Scotch  practice.  A  kind  of 
trumpet  used  in  denouncing  contumacious 
persons  rebels  and  outlaws,  which  was  done 
with  three  blasts  of  the  horn  by  the  king's 
sergeant.  This  was  called  "putting  to  the 
horn,"  and  the  partv  so  denounced  was  said 
to  be  "at  the  horn."  Bell.  Diet;  Skene  de 
Verb.  Blgn.;  I  Pltc  Crin.  Tr.  pt.  2.  pp.  77, 
80. 

HORN  TENURE.  Tenure  by  winding  a 
horn  on  approach  of  enemy,  called  "tenure 
by  comage."  If  lands  were  held  by  tills  ten- 
ure of  the  king,  it  was  grand  sergeantry;  If 
of  a  private  person,  knight  service.  Many 
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anciently  so  beld  tbolr  lands  toirarda  tlie 
Ptcta*  WalL  Go.  Utt  f  IM;  Gnndon,  BHt 

609. 

HORN  WITH  HORN.  A  pbrase  used  to 
describe  the  commoning  tofather  of  horned 
beasta  of  different  apeciea. 

HORNING.  In  Scotch  law.  A  proceai  la- 
suing  on  a  decree  of  court  of  seaaloni^  w  ot 
an  Inferior  ooart,  hf  wbldi  the  debtor  Is 
charged  to  pafOrm»  In  terms  of  his  obllga- 
tiou.  or  on  fallore  made  liable  to  caption, 
tbat  is.  imprisonment  Bell,  Diet.  **Hom- 
ing.  Letters  of;"  "Diligence."  The  name 
comes  from  the  ancient  custom  of  proclaim- 
ing leltf'r.s  of  horning  not  obeyed,  and  de- 
claring the  recusant  a  rebel,  with  three 
blasts  of  a  horn,  called  'putting  him  to  the 
horn."  1  Ross,  LecL  asS,  S08. 

HORS  (Law  Fr.)    Out;  out  of;  without. 
Mora  ton  ten,  out  of  his  mind.  Brltt  o. 


H08TES  SUNT  QUI  NOBIS  VEL  QUI- 
bus  nos  belium  decernimus;  caeteri  tradi- 
torea  vel  praedonea  aunt.  Enemies  are  those 
upon  whom  w»  dtelare  war,  or  who  doelarB 

it  against  us;  all  others  are  traitors  or  pi- 
rates. 7  Coke,  24;  Dig,  60.  16.  118;  1  Sluus- 
wood,  BL  Comm.  267. 

HOeriCIDK.  One  who  kills  ai 


of  sa 


HORS  DE  SON  FEE  (Fr.  out  of  his  fee). 
In  old  English  law.  A  plea  to  an  action 
broncht  by  one  who  claimed  to  be  lord  for 
itttt  senrloeo  as  Issuing  ont  of  Ills  land,  br 
which  the  defendant  asserted  VbMi  the  land 
In  <iuesaou  was  out  of  the  fse  of  the  de- 
mandant.  »  Ooke,  tO;  S  Mod.  104. 

HORS  PRtS  (Law  Fr.)  Except. 

HORSE.  Until  a  horse  has  attained  the 
age  of  four  years,  he  is  called  a  "colt"  1 
Russ.  ft  R.  416.  This  word  is  sometimes 
used  as  a  generic  name  for  all  animals  of 
the  horse  kind,  t  Brerr.  (N.  O.)  9.  SosTsIt. 
67a. 

HOSPITATOR  (Lat.)  ▲  host  or  enter- 
tainer. 

uospitator  oostsNtNls,  sn  Innksspsr.  8 

CohOb  32. 

SotpUmtor  wtofftuu,  llie  marshal  of  a  camp. 

HOSPITIA.  Inns.  HosintUi  ajmmunia, com- 
mon inns.  Reg.  Orlg.  105.  Hospitia  curiae, 
inns  Of  court.  Hospitia  cancellariae,  inns  of 
chancery.  Crabb,  Hist  Eng.  Law,  428.  429. 
4  Rsere^  Hist  Bng.  Law,  110. 

HOSTAGE.   A  person  delivered  Into  the 

ton  of  a  public  enemy  In  the  time  of 
r,  as  a  security  for  the  performance  of  a 
contract  sntstsd  iBlo  bsfewssn  fhs  belltger- 
ents. 

Hostages  are  freonentiy  given  as  a  securi- 
ty for  the  paympnt  of  a  ransom  bill,  and  if 
they  should  die,  their  death  would  not  dis- 
charge the  contract  3  Burrows,  1TS4;  1 
Kent  Gamm.  106;  Dane.  Abr.  Index. 

HOSTELLAGIUM.  In  English  law.  A 
right  reserved  to  the  lords  to  be  lodged  and 
sntmtalnsd  In  the  houses  of  their  tsnnnts. 

HOSTCS.  Bnemies. 

"Enemies  arc  those  who  declare  war 
against  us.  or  against  whom  we  declare  war 
pablicly;  all  others  are  pirates  or  roMNra.** 
IN*.  SO.  lOi  lit.  See  " 


HOSTILE.  Having  the  duusotor 

enemy;  standing  in  the  relattonoC 

See  1  Kent,  Comm.  c.  4. 

HOSTILE  EMBARGO.  See  "Embargo." 

HOSTILE  WITNESS.  A  witness  who  man- 
ifests so  much  hostility  or  prejudice  under 
examination  in  chief  that  the  party  who  has 
called  him,  or  his  representative,  is  allowed 
to  eross«zamlne  him.  i  to  treat  him  as 
though  he  had  been  called  bj  ttio  '^tV^^ 
party.   Rapalje  &  L. 

HOSTILITY.    A  state  of  open 
open  war.  Wolff.  Dr.  Nat.  §  1191. 

Permanent  hostility  exists  when  the  indi- 
vidual is  a  citizen  or  subject  of  the  sovem- 
ment  at  war. 

Temporary  hostility  exists  when  the  Indi- 
vidual happens  to  be  domiciliated  or  resident 
in  the  country  of  one  of  the  belilgereats. 
In  this  latter  case,  the  individual  may  throw 
off  the  national  character  he  has  thus  ac- 
quired by  residence,  when  he  puts  himself  in 
motion,  bona  fide,  to  quit  the  country  stas 
animo  revertendL  t  O.  Boh.  Adm.  IS:  S 
Wheat  (U.  8.)  14.  See  "m&mT;"  Itah 
iclle." 

HOT-WATER  ORDEAL.    See  "Ordeal." 

HOTCHPOT,  HODGE-PODQE, or  HOTCH- 
potch.    The  blending  and  mixing  property 

belonging  to  different  persons,  in  order  Is 
divide  It  equally.   2  Bl.  Comm.  190. 

The  bringing  together  all  the  penonal  es> 
tate  of  the  deosased,  with  the  advancements 
he  has  made  to  his  children.  In  order  that 
the  same  may  be  divided  agreeably  to  the 
provisions  of  the  statute  for  the  distribution 
of  Intestates'  eststes. 

In  bringing  an  advancement  into  hotchpot, 
the  donee  is  not  required  to  account  for  the 
profits  of  the  thing  given.  For  example,  he 
Is  not  required  to  bring  into  hotchpot  the 
produce  of  negroes,  nor  the  interest  of  mon- 
ey. The  proprrty  must  be  accounted  for  at 
Its  value  when  given.  1  Wash.  (Va.)  2S4* 
17  Mass.  358;  3  Pick.  <l£ass.)  4M:  2  IV 
(S.  c.)  127:  8  Rand.  (Vn.)  117,  SO. 
"Advancement." 

HOTEL.  A  public  house  for  the  enftsr* 
talnment  of  travellers  and  easnsl  guests,  44 

N.  J.  Law,  492. 

The  term  is  synonsrmona  with  **inn"  or 
"tavern."    2  Daly  (M.  Y.)  IT;  84  Ala.  4SS: 

54  Barb.  (N.  Y.)  311. 

HOUR  OF  CAUSE.  In  Scotch  practice. 
The  hour  wben  a  oovrt  is  met  3  How  st 
Tt,  60S. 

H0U8K.       a  cMieral 
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«r  fdied  tntended  or  used  as  a  Shelter  or  bath 

Itation  for  animals  of  any  kind;  but  appro- 
priately a  building  or  editice  tor  the  habita- 
tkm  of  man;  a  dwelling  place."  Wobaler. 
quoted  In  11  Abb.  Pr.  (N.  Y.)  292. 

Several  buildings,  bo  constructed  that  they 
may  be  used  as  an  entirety,  inaj  eonatttlltie 
a  "lioaaa"  9  Qu  Div.  425. 

ISoun^  baa  been  Tarlooaljr  bold  to  mean 
"dwelling  house"  (11  Abb.  Pr.  [N.  Y.]  292), 
or  to  include  buildings  used  for  other  pur- 
poses (S7  Tex.  412;  9  Gb.  DiT.  485),  aMOld- 
Ing  to  the  context. 

HOUSEBOTE.  An  allowance  otneoeaiary 
timber  oot  of  tbe  landlord'a  woods  for  the 

repairing  and  support  of  a  house  or  tene- 
ment. This  belongs  of  common  right  to  any 
leasee  for  years  or  for  life.  House  bote  ts 
aaid  to  be  of  two  kinds,  estoveriom  oediA- 

cmndt  ct  ardcndi.    Co.  Lilt.  41. 

HOUSE  OF  COMMONS.  One  of  the  con 
stltuent  bouses  of  the  Elnglish  parliament. 

It  Is  compost  of  the  repreeentatlvea ot  the 
pimple,  as  distinguished  from  tbe  bouse  of 
•onls,  which  is  composed  of  the  noblUty.  It 
consists  of  alx  hundred  and  fifty-four  mem- 
ben^  eleeted  aa  flollowa:  Four  hundred  and 
ninety-six  from  England  and  Wales,  fifty- 
three  from  Scotland,  and  one  hundred  and 
five  from  Ireland.  "FarUlBkaat;*'  'Vlgb 
Court  of  Parliament." 

HOUSE  OF  CORRECTION.   A  place  for 
the  imprisonment  of  those  who  have  com 
of 


HOUtE  OF  ILL  FAME.  A  bawdy  house 
(€•  9.):  a  booio  raeortad  to  for  the  pur- 
pose of  prostitution  and  lewdneaa.  S  Ired. 

(N.  c.)  6o:^.  See  3  Ptek.  (Haaa.)  M;  SI  N. 

H.  345;  33  Conn.  91. 

HOUSE  OF  LORDS.  One  of  the  constit- 
mmt  bonaea  of  tte  Bni^itfi  parliament. 

This  body  Is  thp  supreme  court  of  Judi- 
cature in  tbe  kingdom.  It  has  no  original 
Jnrladlotlon,  but  is  the  court  of  appeal  in  the 
last  resort,  with  a  few  exceptions,  and  un- 
der some  limitations  as  to  the  right,  from 
the  inferior  lourts  upon  appeal  or  writ  of 
error  for  mistake  of  law.  Appeals  lie  to 
tMs  trlbnoal  from  Scotch  and  Irish  courts, 
in  some  cases.  See  St.  4  Geo.  IV.  c.  85,  as 
to  Scotch,  and  St.  39  &  40  Geo.  III.  c.  67,  art. 
8.  as  to  Irish,  appeals. 

nila  body*  wben  sitting  aa  a  oourt  of  law. 
la  presided  over  bf  ttie  lord  dianeellor, 
whoso  attendance  alone  Is  In  any  respect 
oompulaory.  and  is  composed  of  as  many  of 
Its  membeirs  who  have  filled  Judicial  stations 
ae  choo?e  tn  attpn<l.  Three  laymen  also  at- 
tend in  rotation,  but  do  not  vote  upon  judi- 
•  ial  matters.  11  Clark  &  F.  421.  In  the  al> 
aeaoe  of  the  cbancellor,  deputy  speakers^  who 
anera  members  of  tbe  profession,  bat  not  of 
tbe  bouse,  have  been  appointed,  t  Sham- 
wood,  BL  Comm.  5€. 

It  ilts  also  to  try  impeachments.  See  "Im- 
peachment;" "High  Court  of  Parliament;" 
•Parliament" 


Houac  or  repuoi. 

an*  dalta«aeiita. 


A  prison  for  Jnvs* 


HOUSBBREAKINQ.  Iki  criminal  law.  The 

breaking  and  entering  the  dwelling  house  of 
another,  by  night  or  by  day,  with  intent  to 
eonunlt  some  felony  within  file  sasBe^  wbeOi* 
er  such  felonious  intent  is  executed  W  BOL 
Housebreaking  by  uighi  is  burglary. 

This  crime  is  of  a  local  character,  and  the 
evidenoe  req^ecting  the  pUce  must  corre- 
q^ond  wltii  fbo  allegation  In  tbe  Indfotaent 

HOUSEHOLD.    Those  who  dwell  under 

the  same  roof,  and  constituto  a  family.  Web- 
ster. But  it  is  not  necessary  thiit  they 
should  be  under  a  root,  or  tbat  tbe  fbtiier  of 
the  family  be  with  it,  if  the  mother  and 
children  keep  together  bo  as  to  constitute  a 
family.   18  Johns.  (N.  Y.)  402. 

Belonging  to  the  house  and  family;  do* 
mestle.  Webster. 

HOUSEHOLD  FURNITURE.  By  this  ex- 
pression, in  willH.  all  personal  chattels  will 
pass  that  may  contribute  to  the  use  or  con- 
venience of  tbe  bonsebold,  or  tbe  ornament 
of  the  house;  as,  plate,  linen,  china,  both 
useful  and  ornamental,  and  pictures.  But 
goods  or  plate  in  the  hands  of  testator  in 
the  way  of  his  trade  will  not  pass,  nor  books, 
nor  wines.  1  Jarm.  Wills  (PeiUns  Bd.) 
.")91,  596,  notps;  1  Ves.  Sr.  97;  2  Williams, 
Bx'rs  (Am.  £d.)  1017;  1  Johns.  Ch.  (N.  Y.) 
m.  Bee  "Fomltiirs.'* 

HOUSEHOLD  GOODS.  In  wills.  This  ex- 
pression will  pass  everything  of  a  perma- 
nent nature  (that  is,  articles  of  household 
which  are  not  consnmed  in  tbelr  enjoyment) 

that  were  used  or  purchased,  or  otherwise 
acquired  by  tho  tostator.  for  his  house,  but 
not  goods  in  the  way  of  his  trade.  Plate 
Will  pasa  by  this  terin,  but  not  artlolea  of 
oonsomptlon  ftyimd  In  tbe  bouse,  as  malt, 
hops,  or  victuals,  nor  guns  and  pistols,  If 
used  in  hunting  or  sport,  and  not  for  de- 
fense of  house.  A  clock  in  the  house,  if  not 
fixed  to  it,  will  pass.  1  Jarm.  Wills  (Per- 
kins  Ed.)  589;  1  Rop.  Leg.  253.  See  "Goods." 

HOUSEHOLD  STUFF.  Words  sometimes 
used  in  a  will.  Plate  will  pass  under  the 
term  (2  Freem.  Ch.  64),  but  not  apparel, 
books,  cattle,  virtuals,  and  choses  in  action, 
which  do  not  fall  within  the  natural  meaning 
of  the  word,  unless  there  he  an  intenUon 
manifest  tbat  tbey  ibonld  pass.  16  Vea.  S19. 
Goods,  as  seven  hundred  beds  in  possession 
of  testator  for  purposes  of  trade,  do  not  pass 
under  utcn.sils  of  ''household  stuff."  2  P. 
Wms.  302.  In  general,  "household  stuff" 
will  pass  all  articles  which  may  be  used  for 
the  convenience  of  tbe  hOUSe.  Swinb.  Wills, 
pt.  7,  9  10.  p.  484. 

HOUSEHOLDER.  Master  or  chief  of  a 
family;  one  who  keeps  house  with  bis  fam- 
ily. Webster.  It  "means  more  than  the  mere 
occupant  of  a  room  or  house.  It  Implies  the 
idea  of  a  domestic  eirtablldiment"  37  Ala. 
145.  But  a  man  who  has  absconded  from 
the  state,  and  left  his  wife  and  children  re- 
maining together  as  a  family,  was  for  their 
benefit  held  to  be  a  householder.  18  Johns. 
(N.  T.)  40S.  And  a  single  man  rantliig  a 
bones  In  wbldi  be  fodged  wllb.  a  jomifar 
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brother  has  been  held  A  houaebolder.  2  Tex. 

App.  432. 

A  ktM-i)or  of  a  tavern  or  boarding  house,  or 
a  master  or  mistress  of  a  dwelling  house.  1 
Siipp.  RsT.  St  Mass.  I836-1858.  Index,  p. 

170.  A  person  havinp  and  providing  for  a 
houseliold.  The  character  is  not  lost  by  a 
temporary  cessation  from  housekeeping.  14 
Barb.  (N.  Y.)  466:  18  Wend.  (N.  T.)  475. 

H0U8BKK1PKR.  One  who  ooeaples  a 
bonae. 

A  pwMNi  who  ooeuiAea  ereiy  room  in  the 

house,  under  a  lease,  except  one,  which  is  re- 
served for  his  landlord,  who  pays  all  the 
taxes,  is  not  a  housekeeper.  1  Chit.  Bailin. 
502.  Nor  is  a  person  a  housekeeper  who 
takes  a  taouee  which  he  aftenrarda  naderlets 
to  another,  whom  the  landUktrd  refuses  to  ac- 
cept as  his  tenant.  In  this  case,  the  under 
tenant  paid  the  taxes,  and  let  to  the  tenant 
the  first  floor  of  the  house,  and  the  rent  was 
paid  for  the  whole  house  to  the  tenant,  who 
paid  it  to  the  landlord.    Id.  note. 

In  order  to  make  the  party  a  housekeeper, 
he  arast  be  in  actual  posBeasloii  of  the  house 
(1  ChlUEfcallm. 288).  and  must  occupy  a  whole 
house.  See  1  Barn.  &  C.  178;  2  Term  R. 
406;  8  P«tand.  Ahr.  108,  note;  2  Mart  (La.) 
313. 

The  term  la  rarely.  It  ever,  naed  In  Amer 
lean  law. 

HOVEL.  A  place  used  by  hiisliiindni'  ii  to 
•et  their  ploughs,  carts,  and  other  farming 
utenaila  out  of  the  rain  and  ran.  Law  Lat. 
Diet  A  ahed;  a  cottage;  a 


HOYMAN.  The  master  or  captain  Of  a 
hoy.  or  small  coasting  vessel. 

Hoymen  are  liable  as  common  carriers. 
Story,  Ballm.  f  496. 

HUDE  GELD.    In  old  RnRllsh  law.    A  com- , 
pensalion  fur  an  assault  ( /ra/i.s(7rc.sAK>  illata)  I 
upon  a  trespassing  servant  {serrus).  Sup 
poaed  to  be  a  mistake  or  misprint  in  Fleta  i 
for  hinegeM.   Fleta.  lib.  1.  c.  47.  §  20.   Also,  j 
tlie  price  of  one's  .skin,  or  the  monry  paid  by 
a  servant  to  save  himself  from  a  whipping. 
Da  Gaiiffs. 

HUE  AND  CRY.  In  old  English  tew.  A 

pursuit  of  one  who  had  committed  felony, hy 

the  highway. 

The  meaning  of  "hue"  is  said  to  be 
"shout."  from  the  Saxon  hxter :  but  this  word 
also  means  "to  foot."  and  it  may  be  rea- 
sonably questioned  wln  ther  the  term  may 
not  be  "up  foot  and  cry;"  in  other  words, 
ran  and  cry  after  the  felon.  We  have  a  men 
tlon  of  hue  and  cry  as  early  as  Edward  I.; 
and  by  the  Statute  of  Winchester  (13  Edw. 
L),  'immediately  upon  robberies  and  felo- 
aJes  committed,  fresh  suit  shall  be  made 
from  town  to  town,  and  county  to  county,  by 
horsemeri  and  footmon.  to  the  seaside.  The 
constable  (the  person  being  described,  etc) 
is  to  call  npon  the  parldiioners  to  assist  him 
in  the  pursuit  in  his  precinct,  and  to  prlve 
notice  to  the  next  constable,  who  is  to  do 
the  same  as  the  first,  etc.  If  the  county  will 
not  answer  the  bodies  of  the  offenders,  the 
wh4d«  hnndrsA  tfmll  bt  naswitmble  for  the 


robberies  there  committed,  etc."  .\  pf  rson 
engaged  In  the  hue  and  cry  apprehend ing  a 
felon  was.  on  the  felon  s  ( onvlction,  entitled 
to  forty  pounds,  on  a  certificate  of  the  judge 
or  justice  before  whom  there  was  conTfc- 
tion,  as  well  as  to  the  felon's  hor.^e,  furni- 
ture, arms,  money,  and  other  goods  tak»ii 
with  him,  subject  to  the  right.s  of  other  per 
sons  therein.  Wood.  Inst  37(^73.  See  2 
Hale,  P.  C.  100. 

HUEBRA.  In  Spanisli  law  An  aero  of 
land,  or  as  much  as  can  be  ploughed  in  a 
day  hv  two  oxen.   2  White.  New  Coll.  49. 

HUi881ER«  An  usher  of  the  court;  an  of* 
fleer  who  serves  process. 

In  France,  an  officer  of  this  name  performs 
many  of  the  duties  of  an  English  sheriff  or 
constable.  In  Canada,  there  may  be  many 
huissiers  in  each  county,  whose  acts  are  in- 
dependent of  each  other;  while  there  can  be 
but  one  sheriff,  who  is  presumed  cognizant 
of  the  acts  of  his  subordinates.  The  French 
hnlssler  oertliles  his  process;  the  ^rm^ff** 
merely  serres  what  Is  pat  Into  his  handa. 

HUNDRED.  In  English  law.  .4  division 
of  a  county,  which  some  make  to  have  origi- 
nally consisted  of  one  hundred  hides  of  land; 
others  of  ten  ti things,  or  one  hundred  free 
families. 

It  differed  In  size  in  <iifferent  part.s  of 
England.  1  Stepb.  Comm.  122.  In  many 
cases,  when  an  offense  Is  committed  within 
a  hundred,  the  inhabitant^'  are  liable  to  make 
good  the  damage  if  they  do  not  produce  the 
offender.    See  12  East,  244. 

This  qrstem  was  probably  Introduced  by 
Alfred  (though  mentioned  In  the  Poentten- 
tiae  of  ERbert.  where  it  seems  to  be  the  ad- 
dition of  a  later  age),  being  borrowed  from 
the  continent,  where  It  was  known  to  the 
Pranks,  under  the  name  rfntenn.  n  the 
sixth  century.    See  Charlemapne,  Cap.  lib.  ."l. 

c.  10. 

It  had  a  court  attached  to  it,  called  the 
"hundred  oonrt,"  or  'Hiandred  tagh,"  like  a 

court  baron,  except  in  its  larger  territorial 
jurisdiction.  It  was  governed  by  the  hun- 
dredary  (hundredarius) .  9  Coke.  25.  The 
Jurisdiction  of  this  court  has  devolved  upon 
the  county  courts.  Jacob:  Dn  Cange.  Hun- 
dred penny  was  a  tax  collected  from  the 
hundred  by  its  lord  or  by  the  sheriff.  Hon* 
dred  setena  signified  the  dwellers  in  thohnn* 
dred.  Charta  Bdg.  Reg.  Mon.  Angl.  torn.  1. 

p.  16. 

HUNDRED  COURT.  An  Inferior  court, 
whose  jurisdiction  extendnl  to  the  whole  ter- 
ritory embraced  in  a  hundred.  They  were 
courts  not  of  reoord;  tte  fradioldera  mn 

the  judges;  they  were  held  bsfbre  tiM  alSW* 
ard  of  the  manor  as  register;  and  they  r^ 
semhled  courts  baron  in  all  respects  except 
in  their  territorial  Jnrisdictlon.  t  BL  Comm. 
84, 8S. 

HUNDRED  QKMOTB.  An  asaemblycmoiig 

the  Saxons  of  the  freeholders  of  a  hnndrcl 
It  met  twelve  times  in  the  year,  original- 
ly; though  subssQMiitty  Ita  mosttega  baoMns 
leas  frequent 
It  had  sn  eztenslTO  jurisdiction,  both  civil 
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and  criminal,  and  was  the  predecessor  of  the 
county  court  ainl  sheriff's  tourn,  and  pos- 
■OMod  Tory  similar  powers.  Spelman,  "Hun- 
dninm;"  1  R6ev%  Hlat  Bnft  Law,  7. 

HUNDRED  LAQH  (Saxon).  UabiUty  to 
attend  the  hundred  ooart.   8p«tlmn.  Sw 

Cowell;  Blount. 

■  HUNDRED  PENNY.  In  old  BngUsh  law. 
A  tax  collMtad  tram  fha  bundred,  Iqr  fbe 

sheriff  or  lord  Of  flM  hundred.  SpelllUtll*  TOC 

"Hundredus." 

HUNDRED  SETENA.  In  Saxoii  law.  The 
dw<tflfln  or  Inhabitants  of  a  hundred.  Cow- 
ell: Blount.  Siiclnian  suggests  the  reading 
of  sctati  na  froni  Saxon  sceat,  a  tax. 

HUNDREDARIU8.  In  old  BnsUsh  law.  A 
bnndredary  or  htindredor.  A  name  given  to 

the  chief  officer  of  a  hundred,  as  well  as  to 
the  freeholders  who  composed  it.  Spelman, 
▼00.  'IBimdrediu.'* 

HUNDREDARY  (Lat  AMMorfM).  Tbe 
^ef  maglfltrato  of  a  bnadred.  OuCufo. 

HUNDRED0R8.  Tbe  Inhabitants  of  a  hun- 
dred, who.  by  eeroral  statntee,  are  held  to 
be  liable.  In  the  eaaea  therein  specified,  to 
make  good  the  loss  sustained  by  persons 
within  tbe  hundred  by  robbery  or  other  vio- 
leseoi.  tber^  ideo  specified.  The  principal 
of  these  «tatutps  arc  i;;  Kdw.  I.  st.  2.  c.  1, 
S  4;  28  Edw.  111.  c.  11;  27  Eliz.  c.  13;  29 
Car.  II.  c  7;  S  Geo.  II.  e.  U;  12  Geo.  II. 
c  34. 

FefBona  oerrlng  on  Jarlea,  or  lit  to  be  lm> 

panelled  thereon,  dwelling  within  the  hun- 
dred where  the  land  in  question  lies.  35 
Hen.  VIII.  0.  <.  And  some  such  wwo  aeces- 
Barily  on  every  panel  till  4  ft  5  Anne.  c.  16. 
4  Steph.  Comm.  370.  Him  that  bad  the  ju- 
risdiction of  the  hundred;  the  bailiff  of  the 
bvndred.   Home.  Mirr.  Just.  lib.  1;  Jacob. 

HUNTING.  The  act  of  pursuing  and  tak- 
ing wild  animals;  the  chase. 

HURDLE.    In  English  law.    A  species  of 

atodge,  aeed  to  draw  traitors  to  oxoentlon. 

HURTO.  In  Spanish  law.  Theft.  Wblto, 
Now  aeoo».  bk.  2»  ttt  20. 


HUMANOl  A 


wbo  baa  a  wife. 


HUSBAND  OF  A  SHIP.  .fleo'«8blp'e  Hna- 

band." 

HUSBRECE.    Housebreaking;  burglary. 

HU8CARLE.  In  old  English  law.  Ahouae 
oerrant  or  domeetic;  a  man  of  the  house- 
bold.  Spelman. 
A  king's  vassal,  thane,  or  baron;  an  earl's 
or  vassal.   A  term  ct  treqpont  ooenr- 
to 


HU8GABLUM.  In  old  mcords.  House  rent; 
or  a  tax  or  tribute  laid  upon  a  house.  3  Mon. 
AagL  SM;  Oowril;  Bloant. 

MIMTINQ8.  la  BB^lob  ixw.  Tbo  name 
of  a  eooit  bald  beCero  tbo  lord  mayor  and 


aldermen  of  London.  It  is  the  principal  and 
supreme  court  of  the  city.  See  2  Inst.  327; 
SU  Armand,  HisL  Essay,  Leg.  Power  Eng.  76. 

Tbe  place  of  meeting  to  cbooee  a  member 
of  parliament. 

The  terra  is  ust-d  In  Canadian  as  vkeli  as 
English  law.  The  manner  of  conducting  an 
election  in  Canada  and  England  tor  a  mun* 
ber  of  the  legislative  body  Is  substantially 
as  follows:  Upon  warrant  from  the  proper 
olflcer,  a  writ  issues  from  the  clerk  of  the 
crown  In  diancery.  directed  to  the  sheriff, 
regtetrar,  or  other  rettirnlng  offlcfir  of  the 
electoral  division.  He  thereupon  issues  and 
posts  in  public  places  a  pro'  lamution  ap- 
pointing a  day.  plaoOi  and  hour  for  his  hold- 
ing an  election,  and  aleo  fixing  a  day  wben 
a  poll  will  bo  opened,  if  one  be  demanded 
and  granted.  The  first  day  is  called  "nomi- 
nation day."  On  this  day  he  proceedi  to  tbe 
hustings,  whicl^  must  be  In  the  open  air,  and 
accessible  to  all  the  voters.  procMms  the 
purpose  of  the  election,  and  calls  upon  the 
electors  present  to  .name  the  person  they  re- 
quire to  repreeent  tben.  Hie  Oleetors  then 
make  a  show  of  hands,  WblllA  may  rpsult  in 
an  election,  or  a  poll  may  he  demanded  by  a 
candidate  or  by  any  elector.  On  such  de- 
mand, a  poll  la  opened  In  each  township, 
ward,  or  parlib  of  tbo  election  dlatrlct,  at 
the  plaoea  preecrlbed  bj  atalute. 

HUTE8IUM  ET  CLAMOR.  Hue  and  cry 

(ff.  «.) 

HYPOBOLUM  (T.at.)  In  civil  law.  The 
name  of  the  bequest  or  legacy  given  by  the 
hoeband  to  his  wife,  at  bla  death,  above  ber 
dowry.  Teob.DleL 

HYPOTHEC.  In  Scotch  law.  A  right  over 
a  subject  which  is  acquired  by  a  creditor 
while  tbo  aabject  rematoa  to  tbo  poieeoelon 
of  tbe  debtor. 

HYPOTHECA.  In  civil  law.  That  kind 
of  pledge  in  which  the  poseesslon  of  the 
thing  pledged  remains  with  the  debtor;  the 
obligation  resting  In  mere  contraet.  Dig.  1. 3. 
7.  9.  2. 

HYPOTHECARIA  ACTIO.  In  civil  law. 
An  hypotlKnary  action;  an  action  for  the  en- 
forcement of  an  hypotheca,  or  right  of  mort- 
gage; or  to  obtain  tbe  surrender  of  the  thing 
mortgaged.  Inat  4.  6.  7;  Mackeld.  Civ.  Law, 
5  SfjB.  Adopted  in  the  Civil  Code  of  Louisi- 
ana, under  the  name  of  "raction  htffiotheoth 
rie"  (translated,  'Wlon  of  mortsace**).  Ar> 
Ucle  2261. 

HYPOTHECARII  CREDIT0RE8.  In  civil 
law.  Hypothecary  creditors;  those  who  loaH' 
ed  money  on  tbo  aeeurlty  of  an  Aypofbooa 

(9.  9,)   OllT.  LOK. 

HYPOTHECATE.  TO  pledge  a  thing  with- 
out delivering  the  possession  of  It  to  the 
pledgee.  "The  master,  when  abroad,  and  In 
the  absence  of  the  owner,  may  hypothecate 
the  ship,  freight,  and  cargo,  to  raise  money 
reqolalto  tar  tbo  ompletlMi  of  tbo  vofafla." 
2  Kent.  Comm.  17L 
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H  YMTH  ECAtlON.  A  rigkt  wUch  %  cred- 
itor has  over  a  thin?;  belonpInK  to  another, 
and  which  consists  In  a  power  to  cause  it  to 
be  aold,  in  order  to  be  paid  Us  claim  out  of 

the  proceeds. 
There  are  two  species  of  hjrpottaeeatlon.one 

<-aIlo<l  "pledge"  (pinn  us  ) .  and  the  other  prop- 
erly denominated  "hypothecation."  Pledge 
le  that  epedes  of  hypothecation  which  is 
oontracted  by  the  delivery  by  the  debtor  to 
the  creditor  of  the  thing  hypothecated.  Ily 
pcthecatlon,  properly  so  called.  Is  that  \vhi<  li 
la  contracted  without  delivery  of  the  thing 
hypothecated.  S  Bell,  Comm.  (5th  Bd.)  25. 

Tn  tbf  common  law,  cases  of  hypotheca- 
tion, in  the  strict  sense  of  the  civil  law, — 
that  is.  of  a  pledge  of  a  diattal  without  pos- 
so53sion  by  the  pledgee, — are  scarcely  to  be 
found;  cases  of  bottomry  bonds  and  claims 
for  seamen's  wages  against  ships  are  the 
neareet  approach  to  it;  but  these  are  liena 
and  prlTllegee.  rather  than  hypotheeatioiia. 
story,  Ballm.  8  2S8.  It  seems  that  chattels 
not  in  existence,  though  Uiey  cannot  be 
pledged,  can  be  hypothecated,  so  that  the 
lien  will  attach  as  soon  as  the  clmttel  has 
been  produced.   14  Pick.  (Mass.)  497. 

(1)  ("(iin  i  irional  hypothecations  are  those 
which  arise  by  agreement  of  the  parties. 
Dig.  SO.  1.  5. 

(2)  General  bypotht  "  ations  aro  thos<»  by 
which  the  del)tor  hypolliecatea  to  his  cred- 
itor all  his  estate  which  he  has  or  may  have. 

(3)  Legal  hypotheeatioiia  are  thoae  which 
arise  without  any  contract  therefor  h«tw«eB 

the  parties,  exprc.s.s  or  implied 

(4)  Special  hypothecations  are  hypotheca- 
tions of  a  particular  estate. 

(6)  Tadt  hypothecatloiiB  are  anch  aa  ttie 


law  ilTca  la  ceitaia  caaea^  wlthoot  th»  coB' 

sent  of  the  parties,  to  secure  the  creditor. 
They  are  a  species  of  legal  hypothecation. 

Thus,  the  public  treasury  has  a  lien  over 
the  property  of  public  debtors.  Code.  8.  15. 
1.  The  landlord  has  a  Hen  on  the  goods  in 
the  house  leased,  for  the  payment  of  his 
rent  Dig.  20.  2.  2;  Code,  &  16.  7.  The 
builder  has  a  11m.  for  hla  Mil.  on  tha  taonae 
he  has  built.  Dig.  20.  1.  The  pupil  has  a 
lien  on  the  property  of  the  guardian  for  the 
Ijalance  of  his  account.  Dig.  46.  6.  22;  Code,  i 
5.  37.  20.  There  is  hjrpothecatlon  of  the  I 
goods  of  a  testator  for  the  eeearlty  of  the 

legacy,    rode.  fi.  43.  1. 

See,  generally,  Poth.  de  I'Hyp.;  Poth,  Cont. 
(Cushlng  Ed.)  145.  note  26;  Merlin.  Repert;  i 
2  Brown.  Civ.  Law,  195;  Abb.  Shipp.;  Fua. 

Mar.  Law.  j 

HYPOTHECATION  BOND.  A  bond  given 
in  the  contract  of  bottoouy  or  retpomdmMa. 

HYPOT44EQUE.  In  French  law.  HjrpoCk- 

ecatlon;  the  right  acquired  by  the  creditor 
over  the  immovable  property  which  has  been 
assigned  to  him  by  his  debtor  as  security 
for  his  debt,  although  he  be  not  placed  in 
poaoeaalon  of  it.  * 

HYPOTHETICAL.  Based  upon  an  assump- 
tion or  hypothesis,  as  a  hypothetii  al  qii<-t 
tion  is  one  which  calls  for  the  opinion  of  the 
wltnaaa  npon  facta  aaanmed  by  tho  ipiaottoa. 

HV8TBROPOTMOt.  Tn  Roman  law.  Those 

who.  having  been  thought  dead,  unexpected- 
ly returned.  They  were  not  permitted  to 
enter  their  own  houses  by  the  door,  hot 
through  a  hole  in  the  roof. 
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I.  C  •bbreTl«tlo&  for  "M  tliat  to; 
that  totoaaj. 

1.  O.  U.  In  common  law.  A  memorandum 
of  debt  In  use  among  merchants.  It  is  not 
a,  promissory  note,  as  it  contains  no  direct 
promise  to  pay.  See  4  Car.  ft  P.  324;  1 
Man.  ft  O.  46;  1  G.  B.  543;  1  Bsp.  426;  Pars. 
BlOaftNotaa. 

IBl  SEMPER  DEBET  FIERI  TRIATIO  UBI 
Juratoroa  maliorom  poaaunt  habara  notltiam. 
A  trtal  iboold  alwaya  ba  bad  wbara  tba  ]u- 
rora  can  be  the  beat  informed.  7  Coke,  lb. 

IBIDEM  (Lat)  The  same;  the  same  hook 
or  ptoce;  the  aame  aabject  Abbreylated  ib. 
or  id. 

ICTUS  (tiat)  In  old  Bngltoh  law.  Aatroke 

or  blow  from  a  club  or  stone;  a  bnifse,  con- 
tusion, or  swelling  produced  by  a  blow  from 
a  club  or  atone,  as  distinguished  from  "plo- 
FleU.  lib.  1.  c.  41,  5  3. 


ICTUS  ORBI8  (Lat.)  In  medical  Jurispru- 
dence. A  malm,  a  bruise,  or  swelling;  any 
hurt  without  cutting  the  skin 

When  the  akin  ia  cut,  the  injury  is  called 
a  "wound."  Bracton.  Mb.  2.  tr.  «.  ce.  5,  M. 

Ictus  is  often  used  by  medical  authors  In 
the  sense  of  percuatus.  It  is  applied  to  the 
pnlaatloB  of  the  arteries,  to  any  external  le- 
sion of  the  body  produced  by  ylolenca;  alao 
to  the  wound  inflicted  by  a  scorpion  Or  Ton- 
omoua  reptile.  Orbis  is  used  in  the  sense  of 
circle,  dnmit,  rotundity.  It  ia  appUed,  also, 
to  tba  ayabaUak  ooulf  OiMnimr  orftat.  Cast. 


ID  CERTUM  EST  QUOD  CERTUM  RED- 
4i  potest.  That  is  certain  which  mayboren- 
4«rad  certain.  1  Bouv.  Inst,  note  929;  2  Bl. 
Comm.  143;  4  Kent.  Comm.  462;  4  Piclc. 
(Bfaaa.)  179;  Brootai.  Leg.  Max.  (Sd  Lendon 
M.)  85t. 

ID  CERTUM  EST  QUOD  CERTUM  RED- 
di  poteat,  sed  id  magis  certum  est  quod  de 
aawatlpio  est  certum.  That  is  certain  which 
«n  be  made  certain,  but  that  la  more  cer- 
tain which  la  certain  of  Itaflll  9  Coke.  47a. 

ID  EST  (Lat.)  That  is.  Commonly  ab- 
bravlatad  *%  a." 

ID  PERFECTUM  EST  QUOD  EX  OMNI- 
bua  aula  partibua  consUt.  That  is  perl'ect 
-wMeh Is eontplato !n alllta parta.  9  0oke.9. 

ID  POB8UMU8  QUOO  Dl  JURE  P088U- 

mus.   We  are  able  to  do  that  Whicfa  WO  can 

do  lawfully.   Lane,  116. 

ID  QUOD  EST  MAGIS  REMOTUM,  NON 
trahit  ad  aa  quad  aat  magia  Junctum,  aad  a 

contrario  In  omnl  casu.  That  which  Is  more 
remote  does  not  draw  to  itself  that  which  is 
nearer,  bat  Cb*  aontrary  In  avary  caaa.  Co. 
UttlM. 


ID  QUOD  NOSTRUM  EST,  SINE  FACTO 
nostro,  ad  alium  transferrl  non  potest.  What 

belongs  to  us  cannot  be  transferred  to  an- 
other without  our  consent.  Dig.  50.  17.  11. 
But  this  must  be  understood  with  this  quali- 
fication, that  tba  government  may  take  prop- 

ftrty  for  public  use,  payinp  the  owner  It.s 
value.  The  title  to  property  may  also  be 
acquired,  without  the  consent  of  the  owner, 
by  a  judgment  of  a  competent  tribunal. 

ID  SOLUM  NOSTRUM  QUOD  DEBITIS 
deductia  noatrum  eat.  That  only  ia  oura 
which  remaina  to  na  after  dadnctton  of 
debta.  Tray.  Lat  Ifaz.  217. 

IDEM  (Lat  the  same).  According  to  Lord 
Coke,  idem  has  two  signlflcatlons:  Idem 
tyllabis  sen  I'crbis,  the  same  in  syllables  or 
words,  and  idem  re  ct  stn.sM,  the  same  In 
Bubatanoe  aad  in  aenae.  10  Coke,  124a. 

 In  Old  Praetloa.  Tba  aald  or  atora- 

sald.  Towna.  PL  16, 16. 

IDEM  AQEN8  ET  PATIENS  B88B  NON 

potest.  To  be  at  once  the  peraon  acting  and 
the  person  acted  upon  is  impoaalbla.  Jenk. 
Cant.Oaa.40. 

IDEM  EST  FACERB,  BT  NOLLE  PRO- 

hibere  cum  possls.  Tt  Is  the  same  thing  to 
do  a  thins  as  not  to  prohibit  it  when  in  your 
power,  t  Co.  Init  168. 

IDEM  EST  NIHIL  DICERB  BT  IN8UFPI- 

cienter  dicere.  It  is  the  same  thing  to  say 
nothing,  and  not  to  say  aufflcienUy.  2  Inat 
178. 

IDEM  EST  NON  ESSE,  ET  NON  APPA- 
rere.  It  is  the  same  thing  not  to  be  as  not 
to  appear.  Jenli.  Cent.  Cas.  207.  Not  to  ap- 
pear is  the  same  thing  aa  not  to  ba.  Broom, 
Leg.  Max.  166. 

IDEM  B8T  NON  PROBARI  BT  NON  E8- 

'[  86 ;  non  deficit  jus,  sed  probatlo.  What  does 
not  appear,  and  what  is  not.  are  the  same; 
it  Is  not  the  dafact  of  the  law,  but  the  want 
of  proof. 

IDEM  EST  SCIRE  AUT  SCIRE  DEBET 
aut  potuisse.  To  be  able  to  know  is  the 
same  aa  to  know.  Thta  maxim  is  applied  to 
the  duty  of  arary  one  to  know  the  law. 

IDEM  NON  ESSE  ET  NON  APPARET.  It 
is  the  same  thing  not  to  exist  and  not  to 
appear.  Jenk.  Cent  Cn.  SOT. 

IDEM  SEMPER  ANTECEDENT!  PROXI- 
mo  ref  ertur.  Idem  always  ralataa  to  the  aazt 
antecedent  Co.  Utt  286. 

IDEM  SONANS.  Sounding  the  same.  A 
term  applied  to  names  which  are  spelled  dif* 
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ferently,  but  have  substaatially  the  same 
sound;  the  difference  in  spelling  being  held 
in  such  case  not  to  con^tuts  a  yarlance. 
Thus,  "Hutflon"  fOr  **RvLitmm**  (7  BflM.  142). 
"Keen"  for  "Keene"  (Thach.  C.  C.  [Mass.] 
67),  aod  "Deadema"  for  "Diadema"  (2  Ired. 
[N.  a)  M6). 

IDENTIFICATION.  The  establishment  of 
Identity  <«.  v.) 

IDENTITA8  VERA  COLLIGITUR  EX 
multltiNlliM  •Iflnonim.  Troe  identity  is  col- 
leetad  from  &  niuDber  of  atgiia.  Bao.B«s.29. 

IDENTITATE  NOMINIS  (Lat)  In  Ens- 
llrtl  law.  The  name  of  a  writ  which  lies  for 
a  person  taken  iii)un  a  coitiaH  or  exigent, 
and  committed  to  prison,  for  another  man  of 
the  same  name.  Tliia  writ  directs  tbe  sher- 
Mf  to  Inquire  -whether  he  he  the  person 
against  whom  the  action  was  brought,  and 
if  not.  then  to  discharge  him.  Pitsh.  Nat 
Brev.  267.  In  practice,  a  party  in  this  con- 
dition would  be  relieved  by  ikaftaoe  eofptw. 

IDENTITY.  Samenees;  the  state  of  being 

the  same  as  sonicthiiiK  described;  the  fact 
that  a  person  or  thing  is  the  same  as  it  is 
r^reeented  or  charged  to  be. 

lOEO  (Lat.>   Therefore.  Calv.  Lex. 

IDEO  CONSIDERATUM  EST  (Law  Lat.) 
Therefore  it  is  considered.  The  initial  words 
of  the  aaeteut  entry  of  judgmeiit  in  an  ac- 
tion at  law,  and  by  which  that  part  of  the 
record  is  sometimes  called  in  modem  prao- 
Uoe. 

IDES  (Lat)  In  civU  law.  A  day  in  the 
month  from  which  the  computation  of  days 

was  made. 

The  divisions  of  months  adopted  among 
the  Romans  were  as  follows:  The  calends 
OOCnrred  on  the  first  day  of  every  mo&th, 
and  were  distinguished  by  adding  the  name 
of  the  month;  as,  caJendis  Januarii.  the  flrst 
of  January.  Tin'  iiti,i>s  omirtt'il  on  the  fifth 
Of  each  month,  with  the  exception  of  March, 
July,  October,  and  May,  In  which  months 
they  occurred  on  the  seventh.  The  ides  oc- 
curred always  on  the  ninth  day  after  the 
nones,  thus  diyiding  the  month  equally.  In 
fact,  the  ides  would  seem  to  have  been  the 
primal  division,  occurring  In  the  middle  of 
the  month,  nearly.  Other  days  than  the 
three  designated  were  indicated  by  the  num- 
ber of  days  which,  would  elapse  before  ttie 
next  succeeding  point  of  division.  Thus,  the 
second  of  April  is  the  quarto  nonas  Aprilis; 
the  secon<l  of  March,  the  sexto  nonas  Martii; 
the  eighth  of  March,  octaviut  idus  Martii; 
the  eighth  of  April.  Mcfiw  <dM  A^ritta;  the 
sixteenth  of  Mwch,  dectmut  »epHmu§  eateih 

dis  Aprilis. 

This  system  is  still  used  in  some  chaiioer- 
ies  in  Europe,  and  we  therefore  give  the  fOl- 
lowlns: 


Table  of  the  Calends,  Nones,  and  Ides. 


llarctt,  Umy. 

April,  June. 

Februarj  1 

n«i9&  1 

1 

CiilcndlM 

Cali'tnllH 

I  ^Alt*n<llii 

2 

4  NciiiiiH 

Ci  NotiiiH 

4  Nnniut 

jj 

3  NoaaM 

b  NtiliiiK 

4 

rrfaLNon.  MNodm 

Prid  Hon. 

Prid.  Nob. 

5 

Monto 

t  Nous 

If  onto 

c 

8  Idaa 

Prid.ll<m. 

V  mnwm 

g  Idn 

7 

7  IduB 

Nonla 

T  Ida* 

7  Idu 

6  IduK 

SIdiM 

S  IduB 

•  Ida* 

g 

6  IduH 

7  Mm 

5  Idu8 

B  Idaa 

10 

4  IduH 

n  Idllrt 

4  Id II!* 

4  Idus 

JI 

IllllH 

b  ItlilH 

3  IduN 

12 

i-ri<l.  IdiiM 

4  IduM 

l*rid  IduH 

1    11,1.  ur* 

IM'ii]  IdiiM 

13 

MibiiH 

»  IdilH 

IdihiiH 

I  <li  hii!! 

14 

\»  Cal. 

ITid.  IduH 

IH  Oal. 

15 

IH  Crtl. 

IdtbUB 

17  Cal. 

1ft  CbL 

16 

17  Cal. 

ITCttl. 

18  Cal! 

MCaL 

17 

MCbI. 

UCal. 

UOall 

UOaL 

M 

15  ('•I. 

IB  Cal. 

14  CM. 

UCal 

19 

UCaL 

H  Ca). 

18  Cal! 

11  Cat 

ao 

13  Cal. 

IS  Va\. 

IJ  Cal. 

10  Oaf. 

I2ral. 

12  Cal. 

11  Cal. 

oral. 

w 

11  (nl. 

n  CiU. 

10  ('AtX. 

seal 

St 

10  C4il. 

10  ral. 

9  Cal. 

7  Cal 

34 

WCrtl. 

9  CjU. 

K  Cal. 

0  Cal. 

25 

M  CiU. 

H  (  Hi. 

7  Cal. 

&CbX. 

2»! 

7  ral. 

7  CiU. 

«Cal. 

4  Cal. 

27 

« I'M. 

fi  Cal. 

&Cal. 

seal. 

2K 

5  CM. 

•  OiO. 

4  Cal. 

Prid.  Cal. 

•J» 

4  Cal. 

4oa.' 

seal. 

SO 

3  CiU. 

Prid-  ral 

SI 

Prid.Qul. 

ITld.  Cal. 

IDIOCHIRA  (Gr.)  In  civU  law.  An  !&• 
Btriiment  privately  executed,  as  distlnglllrilf 
ed  from  one  publicly  executed.  Vicat. 

IDIOCY.  In  medical  jurispnidencp.  A  form 
of  Insanity.  rcsuItluK  either  from  congenital 
defect,  or  some  obstacle  to  the  develspaieat 
of  the  faculties  in  infancy. 

It  Is  an  hnbedllty  or  steriUty  <rf  mind, 
and  not  a  perversion  of  the  understanding. 
Chit.  Med.  Jur.  327,  note  (s)  345;  1  Russ. 
Crimes.  6;  Bac.  Abr.  "Idiot"  (A);  Brooke, 
Abr.:  Co.  Litt.  246.  247;  3  Mod.  44;  I  Vem. 
IC:  4  Coke,  126;  1  Rl.  Coram.  302. 

IDIOT.  A  person  who  has  been  without 
nnderstandlng  from  his  natiTlty,  9Mi  whom 

tlie  law,  therefore,  presumes  JMW  Ulcely  to 

attain  any.    Shelf.  Lun.  2. 

IDIOTA  INQUIRENDOr  WRIT  DE.  This 
is  the  name  of  an  old  writ  which  directs  the 
sheriff  to  inquire  whether  a  man  he  an  idiot 
or  not.  The  inquisition  is  to  be  made  by  a 
Jury  of  twelve  men.  FItSh.  Nat  Brev.  SSL 

IDONEARE  (L.aw  I.At.)  To  make  or  prove 
one's  self  Innocent  SpelnuuL 

IDONEU8  (Lat.)  Svfflclent;  tt;  adeqiuite. 

He  Is  said  to  he  iiUmcus  homo  who  hath 
these  three  things,  honesty,  knowledge,  and 
civility;  and  If  an  officer,  etc..  be  not  idone- 
%u,  be  may  be  discharged.  8  Coke.  41.  If 
a  clerk  presented  to  a  living  is  not  persona 
idonea,  which  includes  ability  In  learning, 
honesty  of  conversation,  etc..  the  bishop  may 
refuse  him.  And  to  a  quare  §mpedU  braockt 
thereon.  "i«  litcratura  minus  svfflciens  is  a 
good  plea,  without  setting  forth  the  par- 
ticular kind  of  learning."  5  Coke.  58;  < 
Coke.  49b;  2  Inst.  631;  S  Lev.  311:  1  Show. 
88;  WoodLInit  SS.  SS. 
Bo  of  ttiiBia:    Idomm  tntmMm.  GUv. 
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Lex.  Idonea  paries,  a  wall  aolllcleiit  or  able 
to  bear  the  weight 

 In  Civil   Law.     Rich;   solTBBt;  c.  f]., 

idoneus  tutor,  idoneus  debitur.   OmIt.  Lex. 

I  DON  I  ETAS  (Law  Lat.)  In  old  Enerllsh 
law.  Ability  or  fitness  (of  a  p&rsou).  Artie 
Cloi,  e.  It. 

IQNIS  JUDICIUM  (Lat.)    In  old  ROffllsh 

law.  The  Judicial  trial  by  fire. 

I 

IGNITEGIUM  (from  i^/nls.  fir.',  and  fc;)rn; 
to  cover).  In  old  Eugllah  law.  The  cur- 
few, or  weninc  b«U.  OowelL  See  'KSur- 
faw." 

IGNOMINY.  Public  dl-sgnu.-;  infamy;  re- 
proach; dishonor.    Ignominy  is  the  opposite 


IQNORAMU8  (Lat.  we  are  ignonuit  orna* 

Informed)  In  practico.  Tlio  word  which  is 
written  un  a  bill  by  a  grand  jury  when  they 
find  that  there  is  not  sufficient  evidence  to 
aathorlxe  their  finding  it  a  true  bill.  Some- 
thuea.  Instead  of  nsing  this  word,  the  grand 
jury  indorse  on  the  blU,  Ifoi  fooad."  4  Bl. 
Comm. 

IGNORANCE.  The  lack  of  Imowiedge. 
Ignoraaee  Is  disttngnlshable  from  'Wor" 

or  "mlstahe."  Ignorance  is  want  of  knowl- 
edge; error  is  the  nonconformity  or  oppo- 
sition of  ideas  to  the  trutlu  Considered  as 
a  motive  of  actions,  ignorance  differs  but 
little  from  error.  They  are  generally  found 
toRrther,  and  what  is  said  of  one  is  said  of 
both.  1  Story,  Eq.  Jar.  108  et  seq.  See  4 
Johna  Cta.  (N.  T.)  Wl. 

(1)  Iterance  of  fact  is  the  want  of  knowl- 
edge as  to  the  fact  in  question.  It  would  be 
an  error  resulting  from  ignorance  of  fact,  if 
a  man  belleTod  a  certain  woman  to  be  un- 
aarrled  and  free.  when.  In  fact  die  was  a 
married  woman,  and  were  he  to  marry  her 
under  that  belief,  be  would  not  be  criminally 
responsible.  6  Allen  (Mass.)  691.  Igno- 
ranoe  of  the  laws  of  a  foreign  government,  or 
of  another  state,  is  ignorance  of  fact.  9 
Pick.  (Mass.)  112.  See.  for  the  difference 
between  ignorance  oX  law  and  ignorance  of 
flMt.  9  Pick.  (Mass.)  IIS. 

(2)  Icmorance  of  law  consists  in  the  want 
of  knowledge  of  those  laws  which  it  is  our 
doty  to  understand,  and  which  every  man  Is 
presumed  to  know.  The  law  forbids  any  one 
to  marry  a  woman  whose  husband  is  living. 
If  any  man.  then,  imagined  ho  could  marry 
such  a  woman,  he  would  be  ignorant  of  the 
law,  and  if  he  amried  hw  he  would  com- 
mit an  prror  as  to  a  matter  of  law.  How 
far  a  party  is  hound  to  fulfill  a  promise  to 
pay.  upon  a  supposed  liability,  and  in  ig- 
norance of  the  law.  see  12  Bast.  38;  2  Jac. 
ft  W.  MS;  5  Taunt  148;  3  Barn.  A  C.  280; 
1  Johns.  Ch.  (N.  Y.)  512,  516;  6  John.s.  C^h. 
(N.  Y.)  166;  9  Cow.  (N.  Y.)  674;  4  Mass. 
342:  7  Mass.  458,  499;  9  Plek.  (Miwa)  US; 
1  Bin.  (Pa.>  27.  Ignorance  of  law  is  a  pas- 
sive state,  and  is  distinguished  from  actual 
mistake  of  law.   7  Ga.  70. 

(S)  Essential  Ignorance  is  Ignorance  in  re- 
latioo  to  soma  mmmiHiI  olrcumstance.  so  In- 


timately connected  with  the  matter  In  ques- 
tion, and  which  so  infiuences  the  parties, 
that  it  induces  them  to  act  In  the  butnaM, 
2  Kent  Commu  367. 

(4)  Nonessential  or  acctdenthi  Ignorance 
Is  that  which  has  not  of  Itself  any  necessary 
connection  with  the  business  in  question, 
and  which  is  not  the  true  consideration  lor 
entering  into  the  contract;  as,  if  a  man 
should  marry  a  woman  whom  he  believed  to 
be  rich,  and  she  proved  to  be  poor,  this  fact 
would  not  be  essential,  and  the  marriage 
would  therefore  be  good. 

(5)  Vohinlary  fgnoranre  cxlsf.s  when  a 
party  might,  by  taking  reasonable  pains,  have 
acquired  the  necessary  knowledge.  For  ex- 
amplsb  every  man  might  acquire  a  knowl- 
edge of  the  laws  which  hsTe  been  promul- 
gated. A  neglect  to  become  acquainted  with 
them  is  therefore  voluntary  ignorance.  Doc- 
tor  ft  Stud.  1,  46;  Plowd.  MS. 

(6)  Tnvoluntarv  iernorance  is  that  which 
does  not  pro(  eed  i  roin  choice,  and  which  could 
not  have  been  avoided  by  any  mean.s  at  the 
party's  command,  as  of  a  law  not  yet  pro* 
mulgated. 

IGNORANCE  OF  LAW.   See  "Ignorance." 

IGNORANTIA.  Ignorance:  want  of  knowl- 
edge.   Distinguished  from  mistake,  error. 

or  wrong  conception.  Mackeld.  Civ.  Law,  § 
165.  Divided  in  the  civil  law  into  ignoran- 
tia  facti,  tffioranoe  of  fkct.  and  ignorantia 
juris,  ignorance  of  law.  Dig.  22.  6.  Lord 
Coke  adopts  this  division,  adding  that  the 
former  is  twofold. — h-rti'tnis  et  linguae.  Ig- 
norance of  reading,  and  ignorance  of  lan- 
guage. S  Ooke^  8b. 

IGNORANTIA  EORUM  QUAE  QUI8  SCIRE 
tenetur  non  excusat.  Ignorance  of  those 
things  which  every  one  is  bound  to  know 
excuses  not  Hale.  P.  G.  48.  See  Tindal, 

C.  J..  10  Clark  ft  P.  210;  Broom.  Leg.  Max. 
(3d  London  Ed.)  245;  4  Sharswood,  BI. 
87. 


lONORANTIA  KXCU8ATUR,  NON  JURIS 

sed  fact!.  Ignorance  of  fact  may  excuse,  but 

not  Ignorance  of  law.    See  "Ignorance." 

IGNORANTIA  FACTI  EXCUSAT;  IQNO- 
rantia  Jurie  non  excusat.  Ignorance  of  facts 
excuses;  Ignorance  of  law  does  not  excuse. 
1  Coke,  177;  4  Bouv.  Inst  note  3828;  Broom, 
Leg.  Max.  (3d  London  Ed.)  231;  1  Fonbl. 
Bq.  (6th  Bd.)  119.  note.  See  "Ignorance." 

IGNORANTIA  JUDICIS  EST  CALAMITAS 
innocentis.  The  ignorance  of  the  Judge  is 
the  misfortune  ot  the  innocent  8  Inst  681. 

IGNORANTIA  JURIS  NON  EXCUSAT.  Ig- 
norance of  the  law  Is  no  excuse.  8  Wend. 
(N.  Y.)  267.  284;  18  Wend.  (N.  T.)  586.  588; 
6  Paige,  Gh.  (N.  T.)  188,  186;  1  Bdw.  Ch. 
(N.  T.)  487»  471 

IGNORANTIA  JURIS  QUOD  QUISQUE 
scire  tenetur,  neminem  excusat.  Ignorance 
of  law  whieh  every  one  Is  bound  to  know 

excuses  no  one.  2  Coke,  3b:  1  Plowd.  343; 
per  Ld.  C^pbell.  9  Clark  ft  F.  324;  Broom, 
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L«c.  ICkl  (Sd  London  Bd.)  232;  7  Cv.  A  P. 
46<;  S  Kent,  Comm.  491. 

IQNORANTIA  LEGIS  NEMINEM  EXCU- 
nt.  Ignorance  of  law  excuuea  no  one.  See 
**Ignonuioe;'*  4  Boot.  Inat  note  S828;  1 
Btofy,  Bq,  Jnr.  (  111. 

IGNORATIS  TERMINIS,  IGNORATUR  ET 
ars.  Terma  being  unknown,  the  art  also  ia 
anknowii.  Oo.  Lltt  3. 

IGNORE.  To  be  IguMraat  dt  Webater. 

To  pa^^H  over  as  if  not  in  eillteiice.  A  grand 
Jury  are  said  to  ignore  a  bill  wben  they  do 
not  find  tb»  eridence  aurh  as  to  indnoe  tbem 
to  inako  a  proeentment  Brando. 

IGNOSCITUR  El  QUI  SANGUINEM  SU- 
um  qualiter  redemptum  voluit.  The  law  tiolds 
him  excused  who  dioae  that  his  blood  should 
be  redeemed  on  any  t<'rnis.  Dig.  48.  21.  1;  1 
Sharswood,  III.  Comm.  lol. 

IKENILD  STREET.  One  of  the  four  Ro- 
man roada  in  England. 

ILL  FAME.  A  technical  expression,  which 

not  only  moanF:  hnd  (Character  as  generally 
iiniUTstood,  but  applies  to  every  person, 
whatever  may  be  his  conduct  and  character 
in  life,  who  visits  bawdy  hotisps,  gaming 
houses,  and  other  places  which  aro  of  ill 
fame.  1  Rogers,  City  Hall  Rec.  (N.  Y.)  67; 
2  HIU  (N.  Y.)  668;  17  Pick.  (Mass.)  80;  Ay- 
Uiia.  Par.  278;  1  Hagg.  Bcc.  720,  767;  1 
Hagg.  Consist.  302;  2  ITasK'.  Consist  24;  2 
Greenl.  Ev.  S  44.   See  "House  of  III  Fame. ' 

ILLATA  ET  INVECTA.  In  Roman  law. 
Things  brought  into  the  house  by  the  tenant 
for  his  use,  and  which  were  liable  to  dlatroSB 
iJiix  huvolhrciit  )  by  the  landlord. 

ILLEGAL.  Contrary  to  law;  unlawfal. 

ILLEGALITY.  Signifies  that  whtrh  is  con- 
trary to  the  principles  of  law,  and  denotes 
a  complete  defect  in  the  procoodlngt.  1  Abb. 
Pr.  (N.  8.;  N.  Y.)  432. 

ILLEGITIMATE.  That  which  is  contrary 
to  law.  It  Is  usually  applied  to  children 
hom  oat  of  tatwtal  wedloek. 

ILLEVI  ABLE.  A  debt  or  duty  thai  cannot 
or  ought  not  to  be  levied.  miM  lot  upon  a 
debt  Is  a  mark  for  illcvlable. 

ILLICENCIATUS  (Lai.)    Without  license. 

ILLICIT.  What  is  unlawful;  what  is  for- 
bidden hy  the  law. 

This  word  Is  frequently  used  In  policies 
of  Insurance,  where  the  assured  warrants 
against  Illicit  trade.  By  "Illicit  trade"  is 
understood  that  "which  is  made  imlawful  by 
the  laws  of  the  country  to  which  the  object 
is  bound."  The  assured,  having  entered  in- 
to this  warranty,  is  required  to  do  no  act 
which  will  expose  the  Tessei  to  be  totally 
condemned.  2  T.a.  227,  228.  See  "Inaoi^ 
ance;"  "Warranty." 

ILLICITE.  UnlawfuUy. 

Tliia  word  Iim  a  tsdiaieal  meaning,  and  la 


requisite  In  an  Indictment  wliere  the  net 

charged  is  unlawful;   as,  in  the  caae  of  a 

riot.    2  Hawk.  P.  C.  2r.,  §  96. 

ILLICITUM  COLLEGIUM.  An  illegal  coi^ 
porattoo. 

ILLITERATE.  Unacqnatnted  with  letters. 

ILLOCABLE.  Incapable  of  being  lured 
onL 

ILLUO  (LaL)  That. 

ILLUD  QUOD  ALIAS  LICITUM  PION  EST. 

necessitas  facit  licitum,  et  necessitas  inducit 
privilegium  quod  jure  privatur.  That  which 
is  not  otherwise  lawful  necessity  makes  law- 
ful, and  necessity  makes  a  prlrllege  which 
supersedes  the  law.  10  Ooke.  61. 

ILLUO  QUOO  ALTERI  UNITUR  EXTIN- 
guitur,  neque  amplius  per  se  vaoare  Heel. 

That  which  Is  united  to  another  Is  extin- 
guished, nor  can  it  be  any  more  independent. 

ILLUSION.  A  species  of  mania,  in  which 
the  sensibility  of  the  nervous  system  is  al> 
tered.  excited,  weakened,  or  perverted. 

The  patient  is  deceived  by  the  false  ap- 
pearance of  things,  and  his  reason  Is  not 
sufflclently  active  and  powerful  to  correct 
the  error;  and  this  laat  paiUcubur  la  what 
distinguishes  the  sane  from,  the  Insane.  Il- 
lusions are  not  nnfreqnent  in  a  state  of 
health,  but  reason  corrects  the  errors,  and 
dissipates  tbein.  A  square  tower,  seen  from 
a  distance,  may  appear  round,  but,  on  ap- 
proaching it,  the  error  is  corrected.  A  dis- 
tant mountain  may  be  taken  for  a  cloud, 
but  as  we  approach  we  dlsoover  the  truth. 
To  a  person  In  the  cabin  of  a  vessel  under 
sail,  the  shore  appears  to  move;  but  reflec- 
tion and  a  closer  examination  soon  destroy 
this  Illusion.  An  insane  individual  Is  mis 
taken  on  the  qualities,  connections,  and 
causes  of  the  impressions  he  actually  re- 
ceive%  and  he  forms  wrong  Judgments  as  to 
his  internal  and  external  sensatfons;  and 
his  reason  does  not  correct  the  error.  1 
Beck,  Med.  Jur.  538;  Esquirol,  torn.  1,  p.  202; 
Diet  des  Sciences  Medicalen^  "HalludBa- 
yon."  See  "HaUucination." 

ILLUSORY  APPOINTMENT.  Such  an  ap- 
pointment or  disposition  of  property  under  a 
power  aa  ia  mwrty  nominal,  and  not  aaib* 
stantlaL 

ILLU80RYAPP0INTMENTACT.  StWm. 
IV.  c.  46,  providing  that  no  appointment 
shall  be  impeached  In  eqaltr  on  tiie  ground 
that  it  la  nnaubatantlal.  tUnmy*  or  nom- 
inal. 

IMAGINE,  in  English  law.  In  cases  of 
treason,  the  law  makes  It  a  crime  to  Imagine 
the  death  of  the  king.  In  order  to  complete 
the  offense,  there  must,  however,  be  an  overt 
act, — the  terms  "compassing"  and  "Imagin- 
ing" being  synonymous.  It  has  bemi  Juatly 
remaAed  that  the  words  '*to  compass"  and 
"imagine"  are  too  vagiie  for  a  statute  whose 
penalty  affects  the  life  of  a  subJecL  Barr. 
Oha.  8L  242.  See  'Tletlon.'* 
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IMBASING.  The  act  of  reducing  coin  be- 
low the  standard  alloy.  See  1  Hale,  P.  C. 
102. 

IMBECILITY.  In  medfeal  Jurisprndence. 
A  fonn  of  Insanity  consisting  in  mental  de- 
flclsilC7,  either  congenital,  or  resulting  from 
aa  olMtaiQto  to  the  development  of  tb»  facul- 
tSee,  snperrenins  In  Infancy. 

IMBBZZLE.  Occasionally  used  for  "em* 
benle." 

IMBRACERY.    Sec  Embracery." 

IMMATERIAL.  Not  material;  not  essen- 
ttaU  or  importmnL 

IMMATERIAL  AVERMENT.  In  pleading. 
A  statemant  of  nnneceeaary  particulars  in 
eonneetlon  with,  and  as  descriptive  of.  what 

Is  material.  Could.  PI.  c.  3.  §  186.  Such 
averments  must,  however,  be  proved  as  laid, 
It  is  said  (Doug.  665),  thOQ^  not  if  they 
raay  be  struck  out  without  striking  out  at 
tho  sanie  time  the  cause  of  actUm,  and  when 
there  is  no  variance.  Cknild,  PI.  C  S.  f  IM. 
Ser  1  Chit.  HI.  282. 

IMMATERIAL  ISSUE.  In  pleading.  An 
iMoe  tatoi  upon  some  oollateral  matter,  the 

decision  of  which  will  not  ppttlc  tho  question 
in  dispute  between  the  parties  in  action. 
For  example,  if  in  an  aetfon  of  debt  on  bond, 
conditioned  for  the  payment  of  ten  dollars 
and  fifty  cents  at  a  certain  day,  the  defend- 
ant pleads  the  payment  of  ten  dollars  ae- 
cordlns  to  the  form  of  the  condition,  and  the 
plaftttlfr.  Instead  of  demnrrlng,  tenders  issue 
tipon  tho  payment,  it  is  manifest  that, 
whether  this  issue  be  found  for  the  plaintiff 
or  tilo  defendant,  it  will  remain  equally  un- 
rertaln  whether  the  plaintiff  is  entitled  to 
maintain  his  action,  or  not;  for  In  an  action 
for  the  penalty  of  a  IkhkI.  ronditioncd  to  pay 

a  certain  sum,  the  only  material  question  is 
wlietli«r  the  exact  svm  were  paid  or  not.  and 

the  question  of  payment  of  a  part  is  a  ques- 
tion quite  beside  the  legal  merits.  Hob. 
118;  5  Taunt.  386;  Cro.  Jac.  585;  2  Wm. 
Sannd.  319b.  A  repleader  will  be  ordered 
when  an  Immaterial  issue  is  reached,  either 
before  or  after  verdict.  2  Wm.  Saund.  319b. 
note;  1  Rolle,  Abr.  86;  Cro.  Jac.  685.  See 
"Raplaadinr.** 

IMMEDIATE.  At  once.  "Though  in  strict- 
ness it  excludes  all  mean  times,  it  shall  be 
construed  such  convenient  time  as  is  rea- 
sonably roqoialte  for  doing  tlio  ttilng.*'  2 
Lev.  77. 

It  it  strougar  tlian  tlie  phrase  **irlthln  a 

reasonable  time."  and  implies  prompt,  vigor- 
ous action,  without  any  delay.   L.  R.  4  Q. 

Not  aopMstad;  witlioat  anything  intonreii' 

ing. 

IMMEDIATE  DESCENT.  "A  descent  may 
lie  said  to  be  mediate  or  immediate  in  re- 
gard to  the  mediate  or  Immediate  descent  of 
tto  eatato  or  right;  or  it  may  be  said  to  he 
roe<llatc  or  immediate  in  regard  to  the  me- 
diatenras  or  immediateness  of  the  pedigree 
or  degnw  of  cHMmgoinity."  6  Fat  (U.  a) 
lis. 


IMMEMORIAL.  Tlmo  out  of  mind. 

IMMEMORIAL  POSSESSION.  In  Louisi- 
ana. Possession  of  which  no  man  living 
has  seen  the  b^Innlng,  and  the  ezistenee  of 

which  he  has  learned  from  his  elders.  Civ. 
Code  La.  art.  762;  2  Mart.  (La.)  214;  7  La. 
46;  8  ToolUer,  Dr.  Giv.  p.  410;  Poth.  Cont 
nolo  844;  8  Bout.  Inst  aoto  8048,  noto. 

IMMEMORIAL  USAGE.  A  usage  Whlch 
has  existed  from  time  Immemorial. 

IMMEUBLES.  In  French  law.  Immov- 
ablea. 

IMMIGRATION.  The  romoving  Into  one 

place  from  another.  It  dllterafrom  "emigra- 
tion," Which  is  the  moving  from  one  place 
Into  another. 

IMMOBILIA  8ITUM  SEQUUNTUR.  Im- 
movables follow  the  law  of  tiulr  locality.  2 

Kent.  Comm.  G7. 

IMMOBILlS(Lat.>  immovable.  ImmobUiO, 
or  res  immoMlet,  Immotablo  thlagfl^  mdi  as 

lands  and  buildings.  Mackeld.  ClT.  Law,  p. 
152.  §  147;  2  Kent.  Comm.  347. 

IMMORAL.  That  which  tends  to  subvert 
morality  or  decency.  Contracts,  etc.,  tend* 
ing  to  se.xual  immorality  furnish  the  most 
common  examples,  but  a  contract  in  dero- 
f^tLtttm  of  religion  was  held  "immoral"  In 
England  (L.  R.  2  Exeh.  2^0),  as  was  a  con- 
:  ract  involving  the  removal  of  several  thou- 
sand bodies  from  a  burying  ground  (1  Cab.  A 
El.  577). 

IMMORAL  CONSIDERATION.  One  con- 
trary to  good  morals,  and  therefore  Invalid. 
For  example,  an  agreement  in  consideration 
of  future  Illicit  cohabitation  between  the 
parties  (8  Burrows,  1568;  1  Esp.  13;  1  Bos. 
&  P.  340,  341).  an  agreement  for  the  value 
of  libellous  and  immoral  pictures  (4  Esp. 
97),  or  for  printing  a  libel  (2  SUrkle.  107), 
or  for  an  immoral  wager  (Chit.  Cont.  156). 
(;annot.  therefore,  be  enforced.  For  what- 
ever arises  from  an  immoral  or  illegal  con- 
sideration is  void,  quid  turfii  rx  caami  itro- 
mimtrn  mt  nm  ralft.  Inst.  8.  20.  94. 

IMMORALITY.  That  which  is  coiitia  Oohou 
mores. 

In  England,  if  is  not  punishable,  in  some 
cases,  at  the  common  law.  on  account  of 
the  ecclesiastical  jurisdictions,  e.  g..  adultery. 
But  except  in  cases  belonging  to  the  eccle- 
siastical courts,  the  court  of  king's  bench  is 
the  l  ustus  moruvi.  and  may  punish  delicto 
contra  bonos  moreu.  3  Burrows,  1438;  1  W. 
BL  94;  8  Strsngs.  788. 

IMMOVABLES.    In  civil  law.  Property 

which,  from  its  nature,  destination,  or  the 
object  to  which  it  is  applied,  cannot  move 
itself  or  bs  removed.  Poth.  dss  Choaes.  i  1. 

IMMUNITY.  An  exemption  from  sonrlag 

in  an  office,  or  performing  duties  which  tho 
law  generally  requires  other  citizens  to  per* 
farm.  See  Dig.  lit).  50.  tit  6;  1  Chit  Crim. 
Law,  881;  4  Har.  A  McH.  (Md.)  84L 
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IMPANEL. 

 In  Old  English  Practice.   To  write  the 

names  of  jurors  ou  a  panel,  which  is  an 
ohloDK  piece  of  parchrarnt  attachf^l  to  the 
venire.  This  is  done  by  the  sberiff,  or  oUier 
oflloer  Iftwfttlly  ftnthorlMd. 

 In  American  Practice.    Tho  word  is 

used  of  a  jury  drawn  for  trial  of  a  particular 
caufie  by  the  clerk,  as  well  as  of  the  general 
list  of  jurors  returned  by  the  sheriff.  Gra- 
ham. Prac  275.  See  1  Archb.  Prac.  365;  3 
Sluuriwood,  BL  Comm.  n4. 

IMPANELLING.  Has  nothing  to  do  with 
drawing,  selecting,  or  swearing  jurors,  but 
means  simply  making  the  list  of  those  who 
have  been  seleoted.  7  How.  Pr.  (N.  T.)  441. 

IMPARCARE  (Law  Lat  from  in  and  par- 
ous, a  pound  or  inclosed  place).  In  old 
Engli.sh  law.    To  impound.    Reg.  Orig.  92b. 

To  shut  up,  or  confine  in  prison.  Inducti 
aunt  in  caroerem  et  imparcati,  they  were  car- 
ried to  priaon  and  diat  up.  Braeloii»  foL 
1S4. 

IMPARGAMENTUM.  The  right  to  im- 
pound cattle. 

IMPARL.  To  have  delay.  Literally,  to 
"speak  with"  (the  plaintiff).  The  original 
object  of  an  impariani  e  \va.s  to  obtain  time 
for  an  amicable  adjustment.  3  BL  Ck>mm. 
2M.  But  the  actual  oliject  haa  long  been 
mrrriy  to  obtain  time  to  plead.  I  OhIL 

Prac.  700. 

IMPARLANCE  (from  Fr.  parfer,  to  speak). 
In  pleading  and  practice.  Time  given  by 
the  court  to  either  party  to  answer  the  plead- 
ing of  his  opponent;  as.  either  to  plead, 
reply,  rejoin,  etc. 

It  is  said  to  lie  nothing  eise  Imt  the  con- 
tinuance of  the  cause  till  a  further  day. 
Ra<'  Ahr.  "IMeas"  (C).  In  this  sense,  im- 
parlances are  no  longer  allowed  in  English 
praetlee.   3  Chit.  Prac.  700. 

Time  to  plead.  This  is  the  common  sig- 
nification of  the  word.  2  Wm.  Saiind.  1, 
note  2:  2  Show.  .'UO;  Barnes.  346;  Lawes, 
Civ.  PI.  93.  In  this  sense,  imparlances  are 
not  recognised  in  American  law.  the  com- 
mon practice  being  for  the  defendant  to  en- 
ter an  appearance,  when  the  cause  stands 
continued,  until  a  Used  time  has  elapsed 
within  which  he  may  file  his  plea.  See 
"Continuance." 

 General  Imparlance.    The  entry  of  a 

general  prayer  and  allowance  of  time  to 
plead  tin  the  next  term,  without  reserrtng 
to  the  defendant  the  benefit  of  any  exception, 
so  that  after  such  an  imparlance  the  de- 
fendant cannot  object  to  the  jurisdiction  of 
the  court,  or  plead  any  matter  in  abatement. 
This  kind  of  imparlance  is  always  from  one 

term  to  another. 

General  Special  Imparlance.  Contains 
a  saving  of  all  exceptions  whatsoever,  so  that 
the  defendant  after  this  may  plead  not  only 
in  abatement,  but  he  may  also  plead  a  plea  i 
which  affeets  the  jurisdiction  of  the  court.  | 
as  privilege.    He  cannot,  however,  plead  a 
tender,  and  that  he  was  always  ready  to, 
pay,  becaaae  bgr  eraring  time  he  admits  that  I 


he  is  not  ready,  and  eo  IhlflUles  hla  plea. 

Tidd,  Prac.  418.  419.  [ 

— —Special  Imparlance.  Reserves  to  the 
defendant  all  exception  to  the  writ.  bill,  or 
count;  and  therefore  after  it  the  defendant 
may  plead  in  abatement  though  not  to  the 
Jjirisflif  tion  of  the  court. 

See  Comyn.  Dig.  "Abatement"  (I  19,  20. 
21),  "Pleader"  (D);  1  Chit  Fl.  420;  1  0el> 
ion,  Prac.  266;  Bae.  Abr.  "Plea*"  (C). 

IMPAR80NEE.   One  In  poaseestoB  of  a 

benefire. 

IMPATRONIZATION.  Theact  of  apatven  , 
in  putting  one  Into  possession  of  a  beneAes.  I 

IMPEACH.    To  acmse:  to  question  the  i 
sufliciency  or  iL;eniiin«'H(  ss  of  ! 
To  proceed  by  impeaciuuent  (fl.  v.) 
——In  the  Lew  of  Evidence.  To  call  in 

qnesffon  the  verafity  of  a  witness,  by  means 
of  evidence  adduced  for  that  purpose. 

IMPEACHMENT. 

 In  English  Law.  The  prosecution  of  a 

j>eer  or  commoner  by  the  house  of  commons 
at  the  l>ar  of  the  house  of  lords  for  tresaon* 
high  crimes,  or  misdemeanors.   6  Bnc  Iavs 

Ktij:  IIS. 

 In  American  Law.  A  proceeding  against 

a  public  dril  oflleer,  ordinarily  prosecuted 
by  the  more  numerous  body  of  the  legisla- 
ture at  the  bar  of  the  other,  for  the  removal 
of  such  officer  from  office. 

 In  Practice.  An  attadc  on  the  testi- 
mony of  a  wltnees  by  riiowlng  his  lacsk  eC 
veracity.  It  Is  to  be  di.stlnguished  from 
contradiction,  which  is  an  attack  on  tflS' 
timony  by  showing  that  the  feda  at  laae 
are  other  than  as  testified  to. 

IMPEACHMENT  OF  WASTE.  A  rostraint 
from  committing  waste  upon  lands  or  trao' 
ments;  or  a  demand  of  compensatton  fbr 

waste  done  by  a  tenant  who  has  but  a  pa^ 
ticular  estate  in  the  land  granted,  and  ther^ 
fore  no  right  to  commit  waste. 

All  tenants  for  life  or  any  less  estate  are 
liable  to  be  impeached  for  waste,  unless 
they  hold  without  imp(':i<  hint-nt  of  wa.ste;  in 
the  latter  case  they  may  commit  waste  with- 
out being  questioned,  or  maj  demand  lor 
compensation  for  the  waste  done.  11  Ooki^ 
82, 

IMPECHIARE.or  IMPE8CARE  (Law  LaL) 
To  Impeadi  or  aoente.  GowdL 

IMPEDtBN8  (Law  Lat)  Tn  old  practice. 

One  who  hinders;  an  Impedlent.  The  (i>^- 
fendant  or  deforciant  in  a  fine  was  some- 
times so  called.  Oowell;  Bkrant 

IMPEDIMENTO.    In  Spanish  law.    A  pro- 
hibition to  contract  marriage,  estebllibad  by 
law  between  certain  persons^ 
The  disabilities  arising  from  this  cause 

are  twofold,  viz.: 

j  (1)  Jmpedimento  dirimente, — such  disa- 
Ullties  as  render  Uie  marriage  null,  although 

contracted  with  the  usual  l»^cral  solemnities. 
.  Among  these  impediments,  some  are  ab- 
I  solute,  others  relative.  The  former  cannot 
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he  cured,  and  render  the  marriage  radically 
null;  oOiers  may  be  removod  by  preTlous 
di  spenflstioiL 

(2)  Impedimento.  impcdiente,  or  prohib- 
Utvo, — such  disabilities  as  Impede  the  con- 
traettns  of  a  marrlacv.  bat  do  not  amral  it 
when  contracted. 

For  the  effects  of  these  impeUiuiouts,  see 
Escriche.  Did  Rn.  **Impedlm6iite  Frohlb- 

itivo." 

IMPEDIMENTS.  Legal  hindrances  to  mak- 
ing contracts.  Some  of  these  impediments 
are  minority,  want  of  reason,  coverture,  and 
tbe  like.   See  "Contract;"  "Incapacity." 

 In  Civil  Law.  Bars  to  marriage. 

(!  »  Absolute  impediments  arc  those  whic  h 
prevent  the  person  subject  to  them  from 
marrylns  at  all,  without  either  the  nnllltSr  at 
marrfa^  or  its  being  punishable. 

(2)  Dirimant  impediments  are  those  which 
render  a  marriage  void;  as,  where  one  of 
the  contracting  parties  is  already  married 
to  aaoflMr  person. 

(3)  Prohibitive  impediments  are  those 
which  do  not  render  the  marriage  null,  but 
subject  the  parties  to  a  punishment. 

(4)  Relative  impediments  are  those  which 
regard  only  certain  persons  with  regard  to 
each  other;  as,  the  marriage  <tf  a  brother  to 

a  sisiter. 

IMPEDITOR  (Law  Lat)  In  old  English 
law.  ▲  dtatnrber  In  the  action  of  quare  im- 
99dU,  8t  Marllk  c.  IS. 

IMPEN8AE  (Lat.)  InctTlllaw.  Bzpanae; 

OoUaj.  Divided  into  necesaariae,  for  neces- 
Mj,  alUsi^  for  use,  and  voluptuariae,  for 
tuory.  Die  7t.  c  14:  Vocat 

IMPKRATIVB.  See  "Mandatory.f 

IMPERATOR.  Bmperor.  This  was  the  ti- 
tle of  the  Roman  emperor  and  of  the  Eng- 
lish kings  before  the  Conquest.  I  Bl.  Comm. 
241 

IMPERFECT  OBLIGATIONS.  Those  which 
are  not.  in  view  of  the  law,  of  binding  force. 

IMPERFECT  TRUST.    A  trust  wUch  has 

not  been  exe<Mited.    See  "Tnist." 

IMPERII  MAJESTAS  EST  TUTELAR  8A- 
lus.  The  majesty  of  the  empire  it  the  saf^ 
of  Its  proteetton.  Go.  Lltt  M. 

IMPERIUM.  The  right  to  command,  which 
includes  the  right  to  employ  the  force  of 
the  state  to  enforce  the  laws.  This  is  one 
of  the  principal  attributes  of  the  power  of 
the  eiecntlTe.   1  Toullier.  Dr.  Civ.  note  58. 

IMPERITI/k.  Uuskillfulness. 

IMPERITIA  CULPAE  AENUMERATUR. 
Ignorance  or  want  of  aidll  is  considered  a 
fault,  t.  €.,  a  negiigance.  for  which  one  who 
prof  eases  skill  is  rsqwnsible.  Dig.  50.  17. 
132;  1  Bouv.  Inst  note  1004;  8  Ksot,  Oooun. 
M8:  4  Ark.  523. 

IMPERITIA  EST  MAXIMA  MECHANE- 
omm  poena.  Lack  of  skill  is  the  greatest 
lanHtomt  of  artiaana.  11  Ook%  Ma. 


IMPERS0NALITA8   NON  CONCLUDIT 

nec  ligat.    Impersonality  neither  conclndsa 

nor  binds.    Co.  Litt.  352. 

IMPERTINENT  (Lat.  in,  not,  pcrtintnn, 
pertaining  or  relating  to). 

—In  Equity  Pleading.  A  term  applied 
to  matters  Introduced  Into  a  bill,  answer,  or 
other  proceeding  in  a  suit  which  are  not 
properly  before  tbe  court  for  decision  at 
that  pwrtlenlar  alage  of  tlia  suit  1  Snmn. 

(U.  S.)  506;  3  Story  (U.  S.)  13;  1  Paige, 
Ch.  (N.  Y.)  555;  5  iJlackf.  (Ind.)  439.  Im- 
pertinent matter  is  not  necessarily  scandal-  • 
ous;  bat  all  scandalous  matter  la  imperti- 
nent. 

 In  Pleading  at  Law.    A  term  applied 

to  matters  not  necessary  to  constitute  the 
cause  of  action  or  ground  of  defensa.  Gawp. 

683:  5  Kast,  275;  2  Mass.  28S.   It  consti- 
tutes surplusage  (q.  v.) 

 In  Practice.  A  uth\  applied  to  evi- 
dence of  facts  which  do  not  belong  to  the 
matter  in  question.  That  which  Is  Imma- 
terial is,  in  ;reneral.  inipcrtim  iit.  and  that 
which  is  material  is  not,  in  general,  imperti- 
nent 1  MeClel.  *  Y.  SS7.  Impertinent  mat- 
tor  In  the  interrogatorie.s  to  witnesses  or 
their  answers,  in  »?quity,  will  be  expunged 
after  reference  to  a  master  at  the  cost  of 
the  oflfending  party.    2  Younge  ft  C.  446. 

IMPE8CARE.  See  "Impeohiare." 

iMPETITIOVAari.  Impaadunaiitofwaata 

(q.  V.) 

IMPETRARE  (Lat.)  In  old  English  prac- 
tice. Ti)  iilitnin  by  request,  as  a  writ  or 
privilege.  Bracton.  fols.  67,  172b.  Thia  ap- 
plication of  the  word  seems  to  be  derlraiil 
from  the  cItII  law.  GalV.  Lex. 

IMPETRATION.  The  obtaining  anytUng 
by  pngrer  or  petition.  In  the  ancient  Entt 
UtHk  itatntes.  It  elgnlfles  a  preoMainlng  of 

church  benefices  In  England  from  the  church 
of  Rome,  which  belonged  to  tbe  gift  of  the 
king  or  other  lay  patrona. 

I M PIER.  Umpire. 

IMPIERMENT  (Law  Fr.)  Impairing  or 
prtju dicing.  8t  n  Hen.  YIIL  e.  9,  Blount; 

Ktlhani. 

IMPIQNORATA  (Law  Lat.)  Pledged;  giv- 
en in  pledge  (piflmorf  dofa) ;  mortgaged.  A 
term  applied  in  Bracton  to  land.  Bracton, 

fol.  20. 

IMPIUS  ET  CRUDELIS  JUOICANOUS 
est  qui  llbertati  non  favet.  He  is  to  be  Judged 
impious  and  cruel  who  doea  not  favor  lib- 
erty. Co.  UtL  124. 

IMPLACITARE  (Law  Lat  from  in.  Into, 

and  plaeitum,  a  plea  or  suit).  In  old  English 
law  and  practice.  To  subject  to  an  action,  or 
I'liMtttm;  to  Implead  cur  sua. 

IMPLACITATU8  (Law  Lat.)  Impleadad; 

sued. 

IMPLEAD.  In  practice.  To  sue  or  yirn^e- 
cute  by  due  course  of  law.  9  Watts  (Pa.) 
47. 
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IMPLEADED  (Lat.  itnplacitatus).  Sued  or 
prosecuted.  Still  used  in  practice,  particu- 
larly in  the  titles  of  causes  where  ttaeve  are 
aeveral  defendants. 

IMPLEMENTS  (Lat.  implco.  to  fill).  Such 
things  as  are  used  or  employed  for  a  trade, 
or  ftomitnre  of  a  house.  11  Mete.  (Maus.) 

Whatever  may  supply  wants.  Particular- 
ly applied  to  tools,  utensils,  vessels,  instru- 
menta  of  labor;  as,  the  implements  of  trade 
or  of  hnsbandry-  Webster.  Things  of  nec- 
essary usf  Iti  any  trade  or  mystery,  with- 
out whkh  the  work  cannot  be  performed. 
Also,  the  furniture  of  a  bouse,  as  all  house- 
hold goods  and  implements,  such  as  tables. 
presseH,  cupboards,  etc.  Termes  de  la  Ley; 
Jar'oli;  Tiniiliiis:  Williams. 

The  term  does  not  apply  to  animals.  5 
Ark.  41;  11  Mete.  (Mass.)  79. 

IMPLICATA  <Lat.)  Small  adTontnres  for 
which  th«*  fn  iKht  ( ontracted  for  is  to  be 
recelTed,  although  the  cargo  may  be  lost. 
Targa,  c.  M;  Btmerlg.  Mar.  Loans,  }  6. 

IMPLICATION.  An  inference  of  something 
not  directly  declared,  but  arising  from  what 
is  admitted  or  expressed.  See  terms  defined 
under  "Implied." 

IMPLIED.  Arising  by  intendment  or  in- 
ference, rather  than  by  actual  ezpres8l<m  In 
words. 

IMPLIED  ABROGATION.  See  "AbrosSr 
tton." 

IMPLIED  ASSUMPSIT.   Sec  Assumpsit." 

IMPLIED  CONDITION.    See  "Condition." 

IMPLIED  CONSIDERATION.  See  "Con- 
sideration." 

tMPLISD  CONTRACT.  See  ^'Contract" 

IMPLIED  COVENANT.    See  "Covenant." 

IMPLIED  MALICE.  Malice  presumed  or 
implied  by  law  from  the  acts  of  a  party  and 
the  circumstances  of  a  case;  malice  inferred 
from  any  deliberate,  cruel  act  committed  by 
one  person  against  another,  however  sud- 
den. Whart.  Hotn.  :{.S. 

IMPLIED  TRUST.    See  "Trust" 

IMPLIED  USE.  See  "Resultlog  Use." 

IMPLIED  WARRANTY.  See  "Warranty." 

IMPORTATION.  In  common  law.  The 
set  of  bringing  goods  and  merchandise  into  a 
country  from  a  foretgn  eoimtry.  6  l^raneh 

(T^  S.)  368;  9  Cranch  (U.  a)  104,  180;  2 

Man.  &  G.  155.  not*'  (  a ) . 

IMPORTS.  Goods  or  other  property  im- 
ported or  brought  Into  a  country  from  for- 

el^  territory.  Story,  Const.  5  949.  Spp 
Const  U.  S.  art  1,  §  10;  7  How.  (U.  S.) 
477. 

IMPORTUNITY.  Vrcent  soUclUUon.  with 
troublesome   frequoicy    aad  pertinacity. 


Generally  applied  to  solicitation  of  a  testa- 
tor. Dane,  Abr.  c  127,  a.  14,  s.  5.  6.  7;  2 
PhUlim.  Bcc.  561,  552. 

IMPOSITIONS.  Imposts,  taxes,  or  oontrl* 
buttons. 

IMPOSSIBILITY.   That  which,  in  the  con 
Btitution  and  course  of  nature  or  the  law,  no 
man  can  do  or  perfbrm. 
Impossibility  Is  of  the  following  several 

sorts: 

An  act  Is  physically  impossilde  when  it  is 
contrary  to  the  course  of  nature.  Sudi  as 
impossibility  may  be  either  abeoluts^  i.  c, 

impossible  in  any  case  (e.  (j.,  for  A.  to  rsach 
the  moon),  or  relative  (sometimes  called 
"Impossibility  In  fhct").  i.  e..  artstng  frosi 

the  clrriimstanccs  of  the  ca.se  ( >•  <i .  for  A  f  i 
make  a  paynu  at  to  B.,  he  beiiii;  a  iieeeai*d 
person).  To  the  latter  class  belongs  what 
is  sometimes  called  "practical  impossibUlty." 
which  exists  when  the  act  can  be  done,  but 
only  at  an  excessive  or  unreasonable  cost 
An  act  is  legally  or  juridically  impossible 
when  a  rule  of  law  makes  It  Impossible  te 
do  It;  f.  g..  for  A.  to  make  a  valid  will  V*- 
fore  his  majority.  This  class  of  acts  must 
not  be  confounded  with  those  which  are  pos- 
sible, although  forbidden  by  law.  as  to  com- 
mit a  theft.  An  act  Is  logically  imposslbte 
when  i»  is  i  ontrary  to  the  nalure  of  the 
transaction,  as  where  A.  gives  property  to 
B.  ezpresdy  for  Us  own  bensllt.  on  condltloe 
that  he  transfers  It  to  a  RapalJeJkL. 

IMPOSSIBILIUM  NULLA  OBLIGATIO 
est.  There  is  no  obligation  to  perform  im- 
possible things.    Dig.  50.  18.  IW;  1  Poth. 

Obi.  pt.  1.  c.  1.  scL-.  1.  5  3;  2  Stor>'.  Eq.  Jur 
(6th  Bd.)  76S;  Broom.  Leg.  Max.  (3d  Lou- 
don Bd.)  228. 

IMPOSSIBLE  CONTRACTS.  Such  con- 
tracts as  cannot  be  performed,  either  be- 
cause of  the  nature  of  the  obligation  under- 
taken, or  because  of  some  snperrenlng  event 
which  renders  the  performance  of  the  obli- 
gation either  physically  or  legally  impost 
ble.  10  Am.  ft  Bug.  Bnc  Law,  176. 

IMPOSTS.  Taxes,  duties,  or  Imposlttona 

A  duty  on  imported  floods  or  merchandise. 
Federalist  No.  3U;  ElUott  Deb.  289;  Story, 
Const  S  849. 

IMPOTeN<ie.   In  medical  jurisprudence. 

The  iiu  ai)ai  ity  for  copulation  or  propagat- 
ing the  species.  It  has  also  been  used  as 
sjnionymous  with  "sterility." 

The  principal  tise  of  the  term  is  as  a 
urounil  of  divone.  and  as  so  used  it  signifies 
"the  irn'iiK'diable  physical  incapacity  of  one 
of  the  parties  to  a  marriac«*tor  any  rea- 
sonable sexual  connection  with  the  otiMr." 
1  Bish.  Mar.  &  DIv.  5  76r,. 

To  avoid  impotence,  there  must  be  capac- 
ity for  "copula  vers,"  copulation  In  its  nat- 
I  lira!  and  ordinary  meaning,  and  not  merely 
of  incipient  and  imperfect  coition.    33  Md. 
405. 

IMPOTSNS  (Lat.)  Unable:  Impotent: 
without  power  or  ability.  ImfottnM  mtl.  ter' 
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ing  no  pov«r  ot  hlmaelf .  mtable  to  htip  mm- 
•eir.  Bnctoo,  foL  15;  Flota,  Ub.  S,  e.  7.  i  1. 

IMPOTENTIA  (LaL)   Inability.*  Impout- 

billty. 

IMPOTENTIA  EXCU8AT  LEGEM.  ImpOB- 
aiblUtj  Is  an  axcoae  la  Vam  law.  Oa  litt 
St;  Broom,  Leg;  Ifox.  (3d  London  Bd.)  MS. 

IMPOTENTIAM.   Impotence;  ImpoeslUl- 

ity. 

IMPOTENTIAM,  PROPERTY  PROPTER. 
See  "Property  Propter  Impotentlam.*** 

IMPOUND.  To  placu  iu  u  pound  goods  or 
cattle  distrained  or  eetnijr.  i  Bl.  Comm.  12. 

IMPRESCRIPTIBILITY.  Tlie  etate  of  be- 
ing Incapable  of  prescription. 

A  property  which  is  Iield  in  trust  is  impre- 
scriptible, that  is,  the  tmetee  cannot  aoquire 
a  title  to  it  by  proprriptlnn :  nor  can  the 
borrower  of  a  thin^'  t;<'l  a  rii;ht  to  it  by  any 
lapse  of  tinii  .  mill  ss  he  (  laiuis  an  adverse 
right  to  it  during  the  time  required  by  law. 

IMPRESCRIPTIBLE  RIGHTS.  Rights  to 
which  no  claim  can  be  acquired  by  prescrip- 
tion. 

IMPRESSMENT.   A  power  posseseed  by 

the  Rnglish  crown  of  taking  persons  or 
pxoperty  to  aid  in  the  defense  of  the  coun- 
try* wlUi  or  without  the  consent  of  tbe  per- 
sona concerned.  It  is  usually  exercised  to 
obtain  bands  for  the  queen's  ships  in  time 
of  war.  by  taking  seamen  engaged  in  mer- 
chant vessels  (1  Bl.  Comm.  420;  Maude  &  P. 
Sblpp.  my,  but  in  former  tlmea  Impreea- 
mont  of  merchant  ships  was  also  practiced. 
The  admiralty  IssueE  protections  against  im- 
prMndmnt  in  certain  eases,  either  under  stat- 
utes passed  in  favor  of  certain  callings  (e.  (j.. 
persons  employed  in  the  Greenland  fisher- 
iee),  or  volvntarily.  Rapaljo  *  L. 

IMPRIMATUR  (Lat)  A  license  or  allow- 
ance to  one  to  print. 

At  one  time,  l>efore  a  bonk  could  be  printed 
in  England,  it  was  requisite  that  a  permis- 
sion should  be  obtained.  That  permission 
was  called  an  imprimatur.  In  some  coun- 
tries where  the  press  is  liable  to  oensore, 
ao  imprimatur  is  required. 

IMPRIMERY.  In  some  of  the  ancient  Eng- 
lish Rtatutes.  this  word  is  used  to  signify  a 
[irintin;?  ofTire.  tho  art  Of  printing,  a  print  or 

impression. 

IMPRIMIS  (Lat.  in  the  first  plac  )  it  is 
commonly  used  to  denote  the  first  <  laune  in 
an  instnimciit.  esixM  ially  in  wills,  item  being 
used  to  denote  the  subsequent  clauses.  This 
hi  alto  its  dassical  and  literal  meaning. 

AlaSWOrth.  See  Fleta,  lib.  2,  r.  51.  Tmpri- 
mitv9  and  imprimum  also  occur.  Du  Cange, 
i'r. .  Ch.  430;  Cas.  temp.  Talb.  110;  6  Madd. 
ai;  Ma«rna  Cart  9  Hen.  IlL;  1  Anc.  Inst 
Eng.  506. 

IMPRISONMENT.  The  restraint  of  a  man's 
UMy.  S  BUb.  Crim.  Law,  {  Mt. 


The  restraint  of  a  person  contrary  to  his 

Wia    2  Inst.  589;  1  Baldw.  (U.  S.)  239,  600. 

Actual  confinement  is  not  essential,  a  for- 
cible detention  on  the  street  being  essentiaL 
3  Bl.  Comm.  127.  Nor  is  actual  manual  vio- 
lence.   100  Mass.  79. 

IMPRISTI.   I'\i!l()wers  or  adherents. 

IMPROBATION.  In  Scotch  law.  An  act 
by  wbidbi  tslsehood  and  forgery  are  proved. 
Ersk.  Inst  4.  lift;  Stair,  Inst  4.  20;  Bell. 

Diet. 

IMPROPER  FEU08.  Derivative  feuds, 
such,  for  instance,  as  tboee  that  were  orig- 
inally bartere<l  and  sold  to  the  feudatory  for 
a  price,  or  were  held  upon  base  or  less  hon- 
orable services,  or  npon  a  rent  In  Ilea  of 
military  F'^rvlce.  or  were  thentsrtves  alien- 
able, without  mutual  license,  or  descended 
indifferently  to  males  or  females,  or  other 
wise  varied  from  tbe  rules  ordinarily  per- 
taining to  feudal  tenure.  Wharton. 

IMPROPRIATE  RECTOR.  A  lay  rector. 

IMPROPRIATE  TITHES.  Tithes  in  the 
hands  of  a  lay  owner.  - 

TMPROPRIATION.  In  ecclesiastical  law. 
The  act  of  employing  the  revenues  of  a 
church  living  to  one's  own  use.  It  is  also  a 
parsonage  or  ecclesiastleal  living  In  the 
hands  of  a  layman,  or  wbloh  descends  Iqr 
inheritance,    fe.h.  Diet. 

I M  PROVE.  To  impeach  us  false  or  forged; 
to  cultivate.    4  Cow.  (N.  Y.)  190. 

 In  Scotch  Law.    To  iniprf)vc  ;i  lease 

means  to  grant  a  lease  of  unusual  duration 
to  enoonrsge  a  tenant  nftm  the  soil  Is  ec- 
hausted,  etc  Bell.  Diet;  Btalr,  Inst  p.  67«, 
§  23. 

IMPROVEMENT.  An  amelioraUon  in  the 
condition  of  real  or  personal  property  ef* 

fected  by  the  expenditure  of  labor  or  money 
for  the  purpose  of  rendering  it  useful  for 
other  purposes  thsoi  tiUMK  for  which  it  was 
originally  used,  or  moTO  useful  for  tbe  ssme 

purposes. 

 In  Patent  Law.    An  addition  of  some 

useful  thing  to  a  machine,  manufacture,  or 
composition  of  matter. 

The  patent  law  of  .July  4,  1836,  authorizes 
the  granting  of  a  patent  tor  any  new  and 
useful  improvement  on  any  ait,  madilne, 
manufacture,  or  composition  of  matter. 
Section  f>.  It  is  often  very  difflcult  to  say 
what  la  a  new  and  useful  improvement,  the 
cases  often  approaching  very  near  to  each 
other.  In  the  pressnt  improved  state  of 
machlneiy  It  Is  almost  impractlcabTe  not  to 
employ  the  ssme  slements  of  motion,  and.  in 
some  particulars,  the  ssme  manner  of  opera- 
tion, to  produce  any  new  effect.  1  Gall.  (U. 
S.)  478;  2  Gall.  (U.  S.)  51.  See  4  Bam.  A 
Aid.  640;  2  Kant  Comm.  S70. 

IMPRUIARE  (Law  Lat)   In  old  recorda 

To  improve  land,  finpniiiimcntum,  tho  im- 
provement so  made  of  it.  Chart.  Abbat.  MS. 
foL  60a;  Gowell. 
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IMPUBBR  (Lat)  In  elTtt  law.  One  who 

is  more  than  seven  years  old,  or  out  of 
Infancy,  and  who  has  not  attained  the  age 
of  puberty;  that  is,  if  a  boy.  till  he  has  at- 
tained his  full  age  of  fourteen  years,  and. 
If  a  girl,  lier  (nil  ago  of  twalta  yeara.  Do* 
mat.  Ut.  Frel.  ttt.  2.  S  2,  nota  8. 

IMPUNITA8  CONTINUUM  AFFECTUM 
tribuit  delinquenti.    Impunity  offers  a  Oon> 

tiniial  bait  to  a  delinquent.    4  Coke,  45, 

IMPUNITAS  SEMPER  AD  DETERIORA 

invitat.  Impunity  alwajra  inTltaa  to  groator 
crimes.   6  Coke.  109. 

IMPUTATIO  (Lat)  In  cItU  law.  Logal 
liability. 

IMPUTATION  OF  PAYMENT.  In  clvU 
law.  The  application  of  a  pajment  mado  by 

a  debtor  to  his  creditor. 

The  debtor  may  apply  his  payment  as  he 
ple{iscs.  with  the  exieption  that  in  la.sc  of  a 
debt  carrying  interest  it  must  be  first  ap- 
pllod  to  dladiargltiK  th«  Interest 

The  creditor  may  apply  the  funds  by  in- 
forming the  debtor  at  the  time  of  payment. 

The  law  imputes  in  the  neglect  of  the 
parties  to  do  so,  and  in  favor  of  the  debtor. 
It  directs  that  imputation  which  would  have 
been  best  for  the  debtor  at  the  time  of  pay- 
ment. Hence  it  applies  the  funds  to  obliga- 
tions most  burdensome  to  the  debtor;  e.  g.. 
to  a  mortgage  rather  than  to  a  book  account, 
and  to  a  debt  which  would  render  the  debtor 
Insolvent  if  unpaid,  rather  than  to  any  less 
important  one.  If  nothing  else  appears  to 
control  it,  the  rule  of  priority  prevails. 

In  Louisiana  the  preceding  civil  law  rules  1 
are  in  force.  The  statutory  enactment  (CiT. 
Oode.  art  tl59  et  seq.)  Is  a  translation  of 
the  Code  Napoleon  (articles  1253-1256), 
slightly  altered.  See  Poth.  Obi.  note  528, 
Translation  by  Evans,  and  the  notes.  Pay- 
ment is  imputed  first  to  the  discharge  of 
Interest  1  Mart.  (La.;  N,  S.)  571;  10  Rob. 
)  La.)  51;  5  La.  Ann.  738.  But  if  the  inter- 
est was  not  binding,  being  usurious,  the 
pajrment  must  go  to  the  principal. 

IMPUTED  NEGLIGENCE.  Negligence  of 
another  than  the  injured  person  contributing 
to  the  injury,  and  imputed  to  him  by  law. 
As  a  general  rule,  contributory  negligence 
will  be  iinputed  to  another  than  the  negli- 
gent person,  so  as  to  bar  an  action  by  such 
oCbar  for  Injnrlea  received  by  him  (1)  if 
the  negligent  person  was  under  the  direction 
and  control  of  the  injured  person  (38  Me. 
443).  or  (2)  where  the  injured  person  is  not 
»ui  juris,  and  the  negligent  person  is  re- 
sponsible for  him  as  parent  or  guardian. 
7S  Fa.  St  SB7. 

IN  (Law  Fr.  ciu.s).  .\  term  used,  from  a 
very  early  period,  to  express  the  nature  of 
a  title,  or  the  mode  of  acquiring  an  estate. 

or  th(>  proiind  upon  which  a  seisin  Is  found- 
ed. Thus,  in  Littleton,  a  tenant  is  said  to 
be  "in  by  lease  of  his  lessor"  (i4im  per  leane 
nnn  IrnMor),  that  ia,  his  title  or  estate  is  de- 
rived from  the  lease.  Litt.  §  82.  So,  par- 
coners  are  aald  to  be  'in  by  dlvwa  dfr 


scents."  Id.  §  313.  So,  the  lasnd  of  a  hus- 
band is  said  to  be  "in  by  descent"  (eins  per 
fliximt).  Id.  §  403.  So.  two  sisters  are  said 
to  be  "in  by  divers  titles."  Id.  §  H^'tVl.  So 
in  modern  law,  parties  are  constantly  said 
in  the  books  to  ba  "in  by  dosoont**  **tB  br 
purchase."  A  dowress  is  said  to  be  "in.  of 
the  seisin  of  her  husband."  4  Kent,  Comm. 
69.  A  devisor  is  said  to  be  "in,  of  hla  old 
estate."  1  Powell.  Devises  (by  Jarman) 
621.  note.  So,  a  lessor.  Shaw,  C.  J.,  1  Mete. 
(Mass.)  120.  "If  ht-  has  a  freehold,  he  is 
in  as  freeholder.  If  he  has  a  chattel  in- 
terest he  is  in  as  a  termor.  If  ha  has  no 
titlo,  he  is  fn  as  a  tr'^spassOT.**  Lord  liaBa- 
field,  1  Burrows,  114. 

IN  ACTION.  A  thing  Is  said  to  be  in  ac- 
tion when  it  is  not  in  possession,  and  fOr 

its  recovery,  the  pos.sossor  unwiilins,  an  ac- 
tion is  necessary.  2  Sharewood.  BL  Comm. 
396.   See  ''Chose." 

IN  ADVERSUM  (Law  Lat.)  Against  an 
adverse,  unwilling,  or  resisting  party.  "A 
decree  not  by  consent,  but  to  advemtm."  3 
Story  (U.  8.)  818. 

IN  AEDIFICIIS  LAPIS  MALE  POSITU8 
non  est  removendus.  In  buildings,  a  stone 
badly  placed  is  not  to  bo  ramoTod.  11  Gok^ 
69. 

IN  AEQUA  (or  AEQUALI)  MANU  (Law 
Lat.;  Law  Fr.  cn  ainJi  mniin).  In  t^qual 
hand;  held  equally  or  indifferently  betweos 
two  parties.  Where  an  Instrument  was  de- 
posited by  tho  partiop  to  it  in  the  hands  of 
a  third  person,  to  keep  on  certain  conditions, 
it  was  said  to  be  held  to  oegiMli  si—.  Bos. 
Oris.  28. 

IN  AEQUALI  JUliE  (Lat)  Ina«nl  ilfkL 

IN  AEQUALI  JURE  MELIOR  EST  CON- 
ditio  possidentis.  When  the  parties  have 
equal  rli^ts,  the  condition  of  the  posasaasr 

is  the  better.  Mltf.  Rq.  PI.  215;  Jerenqr. 
Kq.  Jur.  285;  I  Madd.  Ch.  Prac.  170;  Dig.  ft. 
17.  128;  Broom.  Lag.  Max.  (8d  London  Bd.) 

634;  Plowd.  296. 

IN  ALIENO  SOLO  (Lat.)    In  aaotlkar'a 

land.    2  Steph.  Comm.  20. 

IN  ALIO  LOCO.   See  "Cepit  In  Alio  Ixjco." 

IN  ALTA  PROOITIONE  NULLU8  PO 
taat  oaaa  aceessoHua  aad  pHndpalla  solum- 

modo.    In  high  treason,  no  one  can  be  an 

accessary,  but  only  principal.    3  Inst.  l^S. 

IN  ALTERNATIVI8  ELECTiO  EST  OE- 

bltoria.  In  attoniatlTea,  the  debtor  baa  tt« 
•lection. 

IN  AMBIGUA  VOCE  LEQI8  EA  POTIUS 
acciplenda  sat  aignlflcatiOi  quae  vltio  oarat; 
praeaertim  cum  etiam  votuntaa  legia  ok  hoe 

oolligi  possit.  Whon  obsniritlrs.  ambiguities, 
or  faults  of  expression  reader  the  meaning 
of  an  enactment  doubtful,  that  Intarprate* 
tion  shall  be  preferred  which  is  most  conao> 
nant  to  equity,  especially  where  it  is  in  co^ 
f ormlty  with  tha  gtnaral  dsrign  oC  tita  legla^ 
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lature.  Dig.  1.  3.  19;  Broom,  Leg.  Max.  (8d 
ix)ndoB  Ed.)  S13;  Bac.  Max.  res.  3;  2  Inst. 

173. 

IN  AMBIGUIS  CASIBUS  SEMPER  PRAE- 
mmitur  pro  rege.  In  doubtful  cases,  the  pre- 
mKmpOtm  in  alwajs  in  favor  of  tlia  king. 

IN  AMdlGUIS  ORATIONIBUS  MAXIME 
sententia  spectanda  est  ejus  qui  eas  protu- 
lisset.  When  there  are  ambiguous  expren- 
slooB.  tlie  intention  of  him  who  uses  them  is 
especially  to  be  regarded.  This  maxim  of 
Roman  law  was  confined  to  wills.  Dig.  50. 
17.  96;  Broom,  Leg.  Max.  (3d  London  Bd.) 

IN  ANQLIA  NON  e«T  fNTBRREQNUM. 

In  England  there  Is  no  interregnum.  Jcnk. 
Cent.  Cas.  205;  Broom.  I -eg.  Max.  50. 

IN  APERTA  LUCE  (Law  Lat)  in  open 
dayllflit:  ta  the  daytiiira.  9  Coke,  66b. 

IN  APICIBU8  JURI8.  Among  the  Sttbtie- 

lies  or  extreme  doctrines  of  the  law.  1 
Karnes,  Eq.  190.    See  "Apex  Juris." 

IN  ARBITRIUM  JUOICIS.  In  the  diacre- 
tloB  of  tlM  court. 

IN  ARCTA  ET  8ALVA  CUSTODIA  (Law 
Lat)   In  doM  and  aafa  coatody.  S  BL 

Comm.  415.  , 

IN  ARTICULO  MORTIS.  In  the  article 
of  death;  at  the  point  of  death.  1  Johns. 
(N.  T.)  169. 

IN  ATROCIORiBUS  DELICTIS  PUNITUR 
alfeetiM  licet  non  aequatur  effectus.  In  more 
atroetona  erimet,  the  latent  ta  piulBbed, 
thoui^  tha  effect  doea  not  (oHow.  %  Bcdle. 

id. 

IN  AUTRE  DROIT  (Law  Fr.)  In  another's 
right:  as  remeaentlng  aBotiier.  An  encntor, 
admteiatmliur,  or  troitee  aaea  In  onOn  drott. 

IN  BANCO  (Law  hft)  III  bank;  la  the 

bench.    See  "Banc." 

IN  BLANK.  Without  reatriction.  AppUed 
to  Indorienepta  on  pronlMory  aotea  wbere 
aoladoflwe  la  aaned. 

IN  BONIS  (T.at.)  Anum^;  tho  goods  or 
propwty;  in  actual  poeseaaion.  Inst.  4.  2.  2; 
Tiyl.  dT.  Law.  479. 

IN  CAMERA.   In  private;  in  chambers. 

IN  CAPITA  (Lat.)  To  or  by  the  heads  or 
polls.  Thus,  where  persons  succeed  to  es- 
tatiB  it»  capita,  tbey  take  each  an  equal 
Aare.  So.  where  a  challenge  to  a  Jury  is 
in  rnpita.  it  is  to  the  polls,  or  to  the  jurors 
indiTidually.  as  opposed  to  a  challenge  to 
the  array.  S  Bharawood.  BL  Oooiol  S61. 
i>er  copUa  la  alao  oaed. 

IN  CAPITE  (Lat.)  In  chief.  A  tenant  In 
capite  was  one  who  held  directly  of  the 
crown  (2  Sharswood.  BL  Oomm.  60).  wbeth- 
er  by  knight's  s*»rvlce  or  socage.  But  tenure 
oapUe  was  of  two  kinds, — general  and 
Wal;  Che  Brat  tnm  tke  ktag  (eopitf 


regni),  the  second  from  a  lord  (caput  feudk). 

A  holding  of  an  honor  in  king's  lands,  but 
not  imniodiatt'ly  of  him,  was  yet  a  holding 
in  capite.  Kltch.  Cts.  127;  Dyer.  44;  Fitzh. 
Nat  Brev.  5.    Abolished  by  12  Car.  II.  c.  24. 

IN  CASU  EXTREMAE  NECESSITATIS 
omnia  sunt  communia.  In  rases  of  extreme 
necessity,  everything  is  in  conunon.  Hale, 

P.  C.  54;  Broom.  1.»>r.  Max.  1. 

IN  CASU  PROVISO  (Law  Lat.)  In  a  (or 
the)  case  provided.  In  tatt  ctuu  editum  et 
provisu7ti.  In  such  raae  made  aad  provided. 

Towns,  m.  1G4.  1G5. 

IN  CAU8A.  In  the  cause,  aa  diatinguiahed 
from  In  MtUOfbw  (q.  v.)  A  tena  la  Seotidi 
praetloai  1  Browa,  Ck.  261. 

I  IN  CHIEF.  Principal;  primary;  directly 
obtained.  A  term  applied  to  the  evidence 
obtained  from  a  wltneaa  vpon  bla  ezamlaar 
tion  in  cmirt  by  the  party  producing  him, 
in  relation  to  the  matter  in  issue  at  the  trial. 
The  examination  so  condncted  tor  thla  pur- 
pose. 

Evidence  or  examination  In  chief  is  to  be 
disi iiiKuisiicd  from  evidruct'  ^ivi  ii  on  cross- 
examination,  and  from  evidence  given  upon 
the  voir  dire. 

Evidence  In  chief  should  be  connnod  to 
such  matters  as  the  pleadings  and  the  open- 
ing warrant,  and  a  departure  from  this  rule 
will  be  sometimes  highly  inconvenient,  if 
not  fatal.  Suppose,  for  example,  that  two 
assaults  have  been  ( omraltted,  one  in  Jan- 
uary and  the  other  in  February,  and  the 
plaintiff  prove  bla  canae  of  action  to  have 
been  the  assault  In  January;  he  cannot  aban- 
don that,  and  afterwards  prove  another  com 
mitted  in  February,  unless  the  plead  InRs 
and  openings  extend  to  both.  1  Campb.  473. 
See.  also.  ♦!  Car.  ft  P.  73;  1  Moody  ft  R.  282. 

This  matter,  however,  is  one  of  practice; 
and  a  great  variety  of  rules  exist  in  the 
dlfrerent  atatea  of  the  United  Statea,  the 
leading  object,  bowever.  being  in  all  caaea 
the  same, — to  prevent  the  plaintiff  from  In- 
troducing in  evidence  A  different  case  from 
the  one  which  he  had  prepared  the  defend* 
ant  to  expect  from  the  pleadings. 

IN  CIViLIBUS  MINISTERIUM  EXCU- 
•at,  in  orlmlnalibus  non  Item.  In  ( ivii  madU 
tera,  agency  or  aervlce  excuses,  but  not  ao 
in  criminal  mattera.  LoCrt.  228;  Tray.  Lat 
Max.  248. 

IN  CLARIS  NON  EST  LOCUS  CONJEC- 
turis.  In  thinga  obviouB  there  ia  no  room  for 
conjeetare. 

IN  COMMENDAM  (Lat.)  The  state  or 
condition  of  a  church  living  which  is  void 
or  vacant,  and  which  is  commended  to  the 
care  of  Mnne  one.  In  Lonlalaaa  there  la  a 

spoclos  of  partnership  called  "partnerAlp  to 

Cur7unrii(lnm.'"    See  "("ommondam." 

IN  COMMODATO  HAEC  PACTIO,  NE 
dolue  praeetetur,  rata  non  eat  if  la  a  eoir 

tract  for  a  loan  there  Is  inserted  a  clause 
that  fraud  should  not  be  accounted  of.  such 
fltaWM  IB  void.   Dl»lt.7.  17. 


Digitized  by  Google 


I 


IN  COMMUNI  (468)  IN  DUBIO 


IN  COMMUNI  (Lmr  L«t.)  b  oonmon. 
Ftote,  Ub.  S,  «.  4. 1  S. 

IN  CONJUNCTIVIS,  OPORTET  UTRAM- 
que  partem  ewe  veram.  in  conjunctivea, 
«ftc]i  part  miut  be  tra«.  WlngMts,  Vmk.  18. 

IN  CON8IDBIIATIONE  INDE  (Lftw  Lftt) 
la  ooMldentkm  tbereoL  S  flalk.  64,  pL  S. 

IN  CON8IDE RATION E  LEGIS  (Law  Lat.) 
In  coDBideratlon  or  contempUtUon  of  law;  in 

abeyance.    Dyer.  102b. 

IN  CON8IOERATIONE  PRAEM1880RUM 
(Law  Lat)  In  oonatdoffadon  ot  tlia  ipram* 
186a.  1  Straiifa,  6S6. 

IN  CONSIMILI  CASU  CONSIMtLE  DE- 
bet  esse  remedium.  In  similar  cases,  the 
r«m€d7  ahonld  be  atmllar.  Ifordr.  66. 

IN  CONSUETUDINiBUS  NON  OiUTUR- 
nitas  temporis  sed  sollditas  rationis  est  con- 
sideranda.  In  customs,  not  the  length  of 
time,  but  the  strength  of  the  reason,  should 
be  oonaldered.  Go.  Lttt  14L 

IN  CONTINENTI  (Lat.)  Immediately; 
without  aigr  iaterral  or  intermiaalfNi.  Calr. 
JUbol  Som^mea  written  as  one  word,  fa- 
MNfiasafl. 

IN  CONTRACTIBUSt  BENIQNA;  IN  TE8- 

tamentis,  benignior;  in  restitutionibus,  be- 
nignissima  interpretatio  facienda  est.  In  con- 
tracts, the  interpretation  or  eonstructlon 
should  be  liberal;  in  wills,  more  liberal;  In 
restitutions,  most  liberal.   Co.  Lltt  112a. 

IN  CONTRACTIBUS,  REI  VERITAS  PO- 
tius  quam  scrlptura  perspici  debet.  In  con- 
tracts, tbe  truth  of  the  matter  ougbt  to  be 
regarded,  ratber  tban  tbe  writing.  Code,  4. 

IN  CONTRACTIBUS  TACITE  INSUNT 
quae  aunt  morla  et  conauetudlnia.  In  con- 
tracts,  thoee  titlnga  which  are  of  cnstom 

and  usage  are  tacitly  implied.  Broom.  Leg. 
Max.  (3d  London  Bd^.)  759;  3  Bing.  N.  C. 
614.  816;  Storjr,  Bills.  1  148:  8  Kent.  Comm. 
860. 

IN  CONTRAHENDA  VENDITIONE,  AM- 
biguum  pactum  contra  venditorem  interpre- 
tandum  eat.  In  negotiating  a  sale,  an  am- 
biguous agreement  is  to  be  interpreted 
against  the  seller.  Dig.  50.  17.  178;  Id.  18. 
1.  81. 

IN  CONVENTIONIBUS  CONTRAHENTI- 

um  voluntatem  potius  quam  verba  spectari 
placuit.  In  aK'reements.  the  rule  is  to  re- 
gard the  inteiiflon  of  the  tontra(»ting  pai^ 
tiea,  rather  than  their  words.  Dig.  80.  16. 
816;  8  Kent,  Oomm.  666;  Broom,  Leg.  Umx. 
(M  London  Bd.)  461;  17  Jobna.  (N.  T.) 
160. 

IN  CORPORE  (LAt.)  In  body  or  sub- 
stance; in  a  material  Oilng  or  object  Sive 

comi»tant  in  rnrporc.  sive  in  }urr,  whf^thor 
they  consist  in  or  belong  to  a  material  ob-i 
Jeot,  or  a  mare  rigbt  Bracton,  ft>l.  87b. 


IN  CRASTINO  (Law  Lat.)   On  the  BMr- 

row.    In  (raxtinn  Animai'Mm,  on  tbO  flBOnOW 

of  All  Souls.    1  BI.  Comm.  342. 

IN  CRIMINALIBU8,  PROBATiONES  DE- 
bant  eaae  luoe  clariorea.  Uk  criminni  caam, 
the  proofs  ought  to  be  dearer  thaa  fh*  U^t 

3  Inst.  210. 

IN  CRIMINALIBU8  8UFFICIT  GENERA 
lis  malitta  intentionis  cum  facto  paris  gra- 
dus.  In  c  riminal  f  asi\s.  a  general  malice  of 
intention  is  sufficient,  with  an  act  of  equal 
or  corrmponding  degree.  Bae.  Maau  res.  15: 
Braom,  Leg.  Max.  (8d  London  Bd.)  161. 

IN  CRIMINAUBU8  VOLUNTAS  REPU 
tabltur  pro  faoto.  In  criminal  acts,  the  will 
will  be  taken  for  the  deed.  8  Inst  106. 

IN  CUJU8  REI  TESTIMONIUM.   In  test! 
mony  whereof. 

IN  CUSTODIA  LEGIS.  In  the  custody  of 
the  law.  A  term  ^piied  to  property  which 
has  been  lawfully  seized  by  or  committed  to 
thf  lare  of  an  ofTicrr  of  a  court  for  some  ' 
purpose  incident  to  an  action.  10  Pet  (C. 
S.)  400.  The  property  mnat  be  legaUsr  held 
by  the  officer.  Thus,  where  the  olork  of 
court  received  money  paid  in  to  keep  a  ten- 
der good,  without  an  order  to  that  effect  It  ' 
was  held  that  the  money  waa  not  In  cnalodia 
legUt.   49  Minn.  133.  I 

IN  DELICTO.  In  fault:  culpable;  suilty.  , 
See  «*In  Pari  IMIeto." 

IN  DI8JUNCTIVI8  SUFFtCIT  ALTEItAM 

partem  esse  veram.    In  disjunctives.  It  is 
sufficient  if  either  part  be  true.  Wingate, 
Max.  13:  Co.  Utt  S86a;  10  Gokeb  66;  Dig.  ! 
50.  17.  UO.  I 

IN  DOMINICO  (Law  Lat.)  In  demesne 
In  dominico  mio,  lit  de  teodo,  in  hia  demeeae 
as  of  fee.  Bractoh.  fcrta.  K8b.  861b;  FMn 

lib.  2.  c.  54,  5  18:  1  Reeve.  Hist  Bhig.  Law.  , 
4L'S:  Co.  Lltt.  17a:  2  Bl.  Comm.  lOS,  106.  ' 

IN  DORSO.  On  the  back.  2  Bl.  Comm 
468;  2  Steph.  Comm.  164.  In  dor  so  recardi, 
on  the  back  of  the  record,  r.  (""okf.  45. 
Hence  tbe  Bnglish  "indorse,"  "indorsement" 
etc. 

IN  DUBII8  (Lat)  In  doubtful  cases:  la 
matuwa  or  caaea  of  donbt 

IN  DUmW  BINIQNIORA  PRAEFCRfill- 

da  sunt.  Tn  doubtful  matters,  the  morn  fl^ 
vorable  are  to  be  preferred.  Dig.  SO.  17.  iC: 
2  Kent  Comm.  667. 

IN  OUBII8  MA0I8  DIQNUM  BST  ACaF 

lendum.   Tn  doubt  Ttil  cases,  the  movn wwrOy 

is  to  be  taken.    Brain  h,  Princ. 

IN   DUBIIS  NON   PRAESUMITUR  PRO 

testamento.  In  doubtful  cases,  there  to  ao 
presumption  in  teTor  of  the  wllL  Cm.  Gbr. 

51. 

IN  DUBIO  (Lat)  In  doubt;  in  a  stated  I 
nneartnlnty;  In  a  donbtfU  eaae. 
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IN  FORMA  PAUPERIS 


IN  DUBIO  HAEC  LEOI8  CONSTRUCTIO 

quam  verba  ostendunt.  In  a  doubtful  case, 
Uiat  18  the  coDBtructiou  of  the  law  which  tho 
word*  lidieata 

IN  OUBIO  PARS  MELIOR  EST  SSQUEN- 
da.  In  donbc,  fhe  gentler  caanm  Is  to  be 

lowed. 

IN  OUBIO  8EQUENDUM  QUOD  TUTIU8 
«et.  In  donbt,  the  safer  course  Is  to  1»e 
adopted. 

IN  DUPLO.  In  double.  Duinna  in  dupio, 
double  daniaj^fs.    Fleta,  lib.  4,  c.  10.  9  !• 

IN  EAOEM  CAUSA  (Lat.)  In  the  seme 
state  or  condition.  Calv.  I^ex. 

IN  EMULATlONEM  VlCINi  (Lat.)  In 
mrnwj  or  hatred  of  a  neighbor.  Where  an  act 

Is  doiip.  or  action  brought,  .sololy  to  hurt  or 
distress  another,  it  is  said  to  be  in  emulatio- 
stem  vieM.  1  Ksmss.  Bq.  66. 

IN  EO  QUOD  PLUS  SIT  SEMPER  INBST 

et  minus.    The  less  is  always  Indoded  in 

the  prreatcr.    Dig.  50.  17.  110. 

IN  EQUITY.  According  to  equitable  doc- 
trines. 

IN  ESSE  (Let)    In  being:  in  exlstenoe. 

An  event  which  may  happen  Is  in  posse; 
wben  it  has  happened,  it  is  in  esse.  The  terra 
Is  often  used  of  liens  or  estates.  A  child  in 
Its  mother's  womb  is.  for  some  purposes,  re- 
^rded  as  in  esse. 

IN  EXCAMBIO  (Law  LaL)  in  exchange. 
Fermsl  wotds  In  old  desds  of  ezidinnge. 

IN  EXITU  (Lat.)    In  issue.    />«  nuUn  ia  in 

exUu,  of  tlie  nintter  in  Issne.  12  Mod.  372. 

IN  EXPOSITIONE  IN8TRUMENT0RUM, 
mate  gramiiuitica»  quod  fieri  potest,  vltanda 
eet.  In  the  constmetlon  (rf  Instmments,  bed 

grammar  is  to  be  avoided  as  much  as  poe- 

si  hie.    6  Coke.  39  ;  2  Pars.  Cont.  26. 

IN  EXTENSO.    At  length;  in  full. 

IN  EXTREMIS  (Lat.)  At  the  very  end; 
in  the  last  moments. 

IN  FACIE  CURIAE  (Law  Lat)  In  the  face 
of  the  court.  Dyer,  28. 

IN  PACIE  ECCLESIAE  (Lat.)  In  the  face 
or  pressnee  of  the  church.  A  marriage  is 
said  to  be  made  in  facie  ecciesiae  when  made 
in  a  consecrated  church  or  chapel,  or  by  a 
clerk  in  orders  elsewhere;  and  one  of  these 
two  things  Is  necSsssty  to  a  marriage  in 
Kngland  In  order  to  the  wife's  having  dower, 
unless  there  be  a  dispensation  or  license. 
Bright  Husb.  ft  Wife,  pp.  3Ti»,  391.  But 
see  6  A  7  Wm.  IV.  c  85;  1  Vict  c.  22;  3  ft  4 
VI rt.  c.  72.  It  was  anciently  the  practice 
to  marry  at  the  church  door,  and  there  make 
a  verbal  assignment  of  dower.  These  verbal 
assignmentSw  to  prevent  frand,  were  neces> 
sarily  held  vatti  only  when  made  in  facie  et 
ad  o9tium  eoelSsioe.  See  2  Sharswood,  Bl. 
Ooona.  16t:  Tsjrler. 


IN  PACI6NDO  (Lat)  In  doing.  Story. 
Bq.  Jur.  1 1268. 

IN  FACT.  Actual;  not  baaed  on  legal  fic- 
tion or  intendment  of  law. 

IN  FACTO.  In  fact;  indeed.  In  facto  dicU, 
in  fact  says.  1  Salk.  22,  pL  1. 
DependUig  on  fact  Galv.  Lex. 

IN  FACTO  QUOD  SE  HABET  AD  BO- 
num  et  malum  magis  de  i>ono  quam  de  malo 
■sue  Intendlt.  m  a  deed  wMOh  may  be  con- 
sidered good  or  bad.  the  law  looks  more  to 
the  good  than  to  the  bad.    Co.  Litt.  78. 

IN  (or  EN)  FAIT  (Law  Fr.)  In  fact;  In 
deed.  Lord  Coke  distinguishes  "matters  at 
record"  from  "matters  In  fait."  Go.  Utt. 

38itb.  * 

IN  FAVORABILIBUS  MAGIS  ATTENDI- 
tur  quod  prodest  quam  quod  nooet.  b  things 
favored,  what  does  good  is  more  regarded 
than  what  does  harm.   Bac.  Max.  reg.  12. 

IN  FAVOREM   LIBERTATI8  (Lat)  In 

favor  of  liberty. 

IN  PAVORIM  VITAS  (Lat)  la  tavor  of 
life. 

IN  FAVOREM  VITAE,  LIBERTATIS,  ET 
innocentiae  omnia  praesumuntur.  In  favor 
of  life^  Ubsrty,  and  innocence,  all  things  are 
to  be  prsewmert   Lofft,  125. 

IN  FEODO  fLaw  Lat)  In  fee.  BractOtt. 
foi.  207;  Fleta.  Ub.  2,  c.  64.  9  15.  tSei$ttu»  In 
feodo,  sslssd  la  fee.  Fleta,  Ub.  2.  e.  7,  i  L 

IN  PICTIONE  JURIS  SEMPER  AEQUI- 

tas  existit.  A  legal  fiction  is  always  consist- 
ent with  equity.  11  Coke,  51;  Broom.  Leg. 
Max.  (3d  Ix)ndon  Ed.)  120,  123;  17  Johas. 
(N.  Y.)  348;  8  BL  (}omm.  43.  283. 

IN  FIERI  (Lat  )  In  being  done;  in  pro- 
cess of  completion.  A  thing  is  said  to  rest 
in  fieri  when  it  is  not  yet  complete;  e.  -j.. 
the  records  of  a  court  were  anciently  held 
to  be  in  fieri,  or  incomplete,  till  they  were 
recorded  on  parchment,  but  now  till  the  giv- 
ing of  judgment,  after  which  they  can  be 
amended  only  during  the  same  tenn.  2  Bam. 
ft  Adol.  791:  3  Sharswood.  BL  Ckmun.  467. 
It  is  also  used  of  ( ontracts. 

IN  FINE.  At  the  end. 

IN  FORMA  PAUPERIS  (Lat)  Inthechar- 

acter  or  form  of  a  poor  man. 

When  a  person  is  so  poor  that  he  cannot 
bear  the  charges  of  suing  at  law  or  in  equity, 
upon  making  oi^  that  he  Is  not  worth  five 
pounds,  and  bringing  a  certificate  from  a 
counsellor  at  law  that  he  believes  him  to 
have  a  Just  cause,  he  is  permitted  to  sue  in 
forma  pauperis,  in  the  manner  of  a  pauper; 
that  Is,  he  is  allowed  to  have  original  writs 
and  subpoenas  gratis,  and  counsel  assigned 
him  without  fee.  3  Bi.  (^onun.  400.  And  in 
most  if  not  all  fhe  states,  provision  is  made 
by  «=:tatute  for  snlng  in  fnnna  pauprrts,  the 
manner  of  obtaining  such  privilege  varying 
With  the  atatntes.  See  2  Johns.  Oh.  (N.  T.) 
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IK  INFINITUM 


•6:  1  Pftig*.  Ch.  (N.  T.)  MS;  S  PUgB,  Ch, 
(N  Y  )  273;  S  FAlge,  Ch.  (N.  T.)  68;  2 

MoIIoy.  475. 

IN  FORMA  PRAEDICTA  (Law  Lat.)  In 
form  aforasald.  Pwk.  c.  8,  |  248. 

IN  PORO  (LaL)  In  a  (or  the)  ftinun. 
court,  or  triboaaL 

IN  FORO  C0N8CIENTIAE  (Lat.)  Hefore 
the  txibuual  of  conscience;  conscientiously. 
The  term  to  a|»pUed  to  moral  oMigatlont,  as 
dtotlnct  from  the  ohliRatlons  which  the  law 
enforces,  in  the  sale  of  property,  for  exam- 
ple, the  concealment  of  facts  by  the  vendee 
which  may  enhance  the  price  is  wrong  in 
fcro  WMdentiae,  but  there  is  no  legal  obli- 
gation on  the  part  of  the  vendee  to  disclose 
them,  and  the  contract  will  be  good  if  not 
Tttlatod  Iqr  firwid.  Poth.  T«nteb  pt  8.  e.  8. 
note  888;  8  Wheat  (U.  S.)  185,  sole  (e). 

IN  FORO  CONTENTIOBO.  In  the  fomm 

of  contention  or  litigation. 

IN  FORO  ECCLE8IA8TIC0  (Law  Lat.)  In 
aa  eoclealastlcal  forum;  in  the  eceleaiaatical 
oourt  Fleta.  Ub.  8.  e.  S7,  %  18. 

IN  FORO  SAECULARI  (Law  Lat.)  In  a 
secular  forum  or  court.  Fleta,  lib.  2,  c.  67, 
1 14;  1  BL  Comm.  SO. 

IN  FRAUDEM  CREDITORURlf  (Lat)  In 
fraud  of  creditors;  with  intent  to  defraud 

creditors.    Inst.  1.  6.  pr.  3. 

IN  FRAUDEM  LEGI8  (Lat)  In  fraud  of 
the  law;  oontrary  to  law.  "Faylor.  Uains  pro- 
cess of  law  for  a  fraudulent  purpose;  and 
if  a  person  gets  an  affidavit  of  service  of 
declaration  in  <  j>  <  tmont  and  thereupon  gets 
Judgment  and  turns  the  tenant  out  when  he 
has  no  manner  of  title  in  a  house,  he  to 
liablf  as  a  felon,  for  he  usfd  the  process  of 
law  in  traudem  legit.  1  Ld.  Raym.  278: 
Sid.  854. 

An  act  done  tn  fraudem  lerjin  cannot  give 
right  of  action  in  the  courts  of  the  country 
whose  lawa  are  evaded.  1  Johai.  (N.  T.) 

433. 

IN  FULL  LIFE.  Neither  physically  nor 
dvltly  dead.  The  terra  'life**  alone  has  also 

boon  taken  in  the  same  sonso,  a.s  inrluding 
natural  and  civil  life;  e.  ff.,  a  lease  made  to  a 
person  "durlnff  life"  le  determined  hy  a  dTll 
death,  but  if  "during  natural  life."  It  would 
be  otliei  wise.  2  Coke^  48.  It  is  a  translation 
of  the  Freneh  |»hraae  en  pUtn  vU.  Law  Fr. 
Diet 

IN  FUTURO  (Lat)  In  future;  at  a  future 
time;  the  opposite  of  in  pmetenti.  2  Bl. 
Oomm.  168,  176. 

IN  GENERALi  PA8«AaiO(LawLat)  In 

the  general  passage;  paaaagium  being  a  Jour- 
ney, or,  more  properly,  a  voyage,  and  espe- 
cially when  used  alone  or  with  the  adjectives 
mQffnuTn,  generate,  etc.. — the  Journey  to  Je- 
maalem  of  a  crusader,  espedailj  of  a  king. 
88  Hen.  III.;  8  Prynne,  CMIeet  787;  Du 


nonappearanee  In  a  anit.  whidi  ilut  off  the 

hearing  sine  die;  hut  in  simpUci  peregrina- 
tionc  or  iHixHaiiitt—4.  r,  being  absent  on  a 
private  pilgrimage  to  the  Holy  Land— imteff 
the  hearini;  for  a  ohorter  time.  Braoton,  888. 

IN  GENERAtlBUS  VERSATUR  ERROR 
Error  dwells  in  general  expressions,  i 
Sumn.  (U.  S.)  880. 


In  ipeaerali  punagto  waa  aa 


IN  GENERE  (I^t)    In  kind;  of  the 

kind.  Things  which,  when  bailed,  may  be 
restored  in  genere,  at?  distint,'iii.sli<'<l  froa: 
those  which  must  he  returned  i>i  sj^'-rif.  or 
specifically,  are  called  tangible*.  KAufm. 
Maekeld.  CUt.  Law,  i  148.  note. 

Ilclnoc.  Elem.  .Jnr.  Civ.  S  619.  definos  ;  - 
nua  as  what  the  philosophers  call  "species. ' 
▼to.,  a  kind.  See  Dig.  18. 1. 8. 1. 

IN  QENERE  QUICUNQUE  ALIQUID  IM- 

cit,  sive  actor  sive  reus,  necesse  est  ut  pro- 
bat  In  general,  whoever  says  auythine. 
Whether  plaintiff  or  deftodaat,  moat  wnm 
It  Beat.       884,  f  858. 

IN  QREMIO  LEGIS  (Lat.  in  the  bosom  of 
the  law).  This  is  a  figurative  expression,  by 
which  is  meant  that  UM  auhjeet  to  under  the 
protection  of  the  law;  as,  where  land  in  in 

abeyance. 

IN  GROSS.  At  large;  not  appurtenant  or 
appendant,  but  annexed  to  a  man's  person. 
e.  g.,  comm<m  granted  to  a  man  and  his  heirs 
by  deed  Is  common  in  gross;  or  la 
^'ross  may  be  claimed  tqr  preacrtptlTe  right 

2  HI.  Comm.  34. 

IN  HAC  PARTE  (Law  Lat)  In  this  be- 
half. Reg.  Orlg.  86. 

IN  HAEC  VERBA.  In  these  words;  la  the 
aame  wmrda.  Dig.  84.  4.  80. 

IN  HAEREDE8  NON  SOLENT  TRANSh 
re  actlonee  quae  poenalee  ex  maleficio  sunt 
Penal  actlona  analng  from  anything  of  a 
criminal  nature  do  not  paaa  to  h^ra.  8  Inet 

442. 

IN  HI18  ENIM  QUAE  8UNT  FAVORA- 
bllla  animae,  quamvte  sunt  damnoaa  rebut, 

fiat  allquando  extentio  statuti.  In  things  that 
are  favorable  to  the  spirit,  though  injurious 
to  property,  an  ezlension  of  the  statate 
should  be  aometimea  made.  10  CMm,  lOL 

IN  HIS  QUAE  DE  JURE  COMMUNI  OM- 
nibus  concaduntur,  consuetude  altcwjita  pat 
triae  vel  loel  non  eet  alleganda.   In  thoee 

things  whldi,  by  common  right,  are  conced- 
ed to  all.  the  custom  of  a  particular  country 
or  place  to  not  to  be  aUegBd.  U  OiIds^  86w 

IN  HOC.  In  this. 

IN  II8DEM  TERMINI8  (Lat)  In  the  aame 
terma.  8  Beat,  487. 

IN  INDIVIOUO  (Law  I^t)  In  the  dto- 
tlnct identical,  or  indlTidual  fonn;  im  spe- 
cie. Story,  Bailm.  §  97. 

bl  apedal;  parttimlar. 


for     IN  INFINITUM.  Inflnitaiy,  or  hideflnftetr. 
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IN  MEKCY 


IN  INITIALIBU8  (Lttt)    In  Seotcli  Iftw. 

In  the  preliminaries.  Before  a  witness  is  ex- 
amined as  to  the  cause  In  which  he  is  to 
testify,  he  must  deny  bearing  malice  or  ill 
will,  being  instructed  what  to  say,  or  hav- 
ing b«en  bribed,  and  thdM  matters  are  called 
tnitialia  ti  stimotiii,  and  the  examination  on 
them  is  said  to  be  in  inUialibu:  It  is  sim- 
ilar to  onr  voir  Mn.  Ball,  Dl<t  *liiltlalla 
Tf^imontt;**  Ertk.  Inst  p.  4S1;  HUk.  Ttch. 

Perms. 

IN  INITIO  (Lat.)  In  or  at  the  beginning. 
!n  initio  litis,  at  the  bogrlnninK,  or  in  the 
first  stage  of  the  suit.   Bracton,  fol.  400. 

IN  INTEGRUM  (Lat.)  The  original  con- 
dition. See  "Restitutio  in  Integram."  VI- 
caiU  '^ntaiwr.'' 

IN  INVITUM  (LAt.)  Unwlliliiglf.  Taylor. 
Against  an  unwilling  party,  or  one  who  has 
not  given  his  consent,  by  operation  of  law. 
Wtafton* 

IN  IP8I8  FAUCIBU8  (Lat.)  In  the  very 
throat  or  entrance.  In  ipsit  fauottnu  of  a 
port,  actually  entering  a  port.   1  G.  Bolt. 

IN  ITINERE  (Lat.)  On  a  journey;  on  the 
way.  Justices  in  itittere  were  Justices  in 
eyre,  who  went  on  drcnlt  fliTOUgta  the  king- 
dom for  the  purpose  of  hearing  causes.  3 
Sbarswood,  Bl.  Comm.  351;  Spelman.  In 
iflMre  is  need  in  the  law  of  lien,  and  is 
thtn  equivalent  to  in  trantUu;  that  la»  not 
yet  delivered  to  vendee. 

IN  JUDICIIS  MINORI  AETATI  SUCCUR- 
ritur.  In  judt(i:il  prococHllngs,  Infancy  is 
aided  or  favored.  Jenk.  Cent.  Cas.  46. 

IN  JUDfCIO  (Lat.)  In  or  by  a  Judicial 
proceeding;  in  court.  In  judicio  non  credi- 
tur  nisi  juratis,  in  Judicial  proceedings  no 
one  la  believed  unless  on  oath.  Cro.  Car.  64. 
See  Braeton,  fbls.  98b,  106.  287b,  et  passim. 

 In  Civil  Law.  The  proceedings  before 

a  praetor,  from  the  bringing  the  action  till 
lirar  joined,  were  said  to  be  In  fure;  but 
after  issue  Joined,  when  the  cause  came  be- 
fore the  judex,  the  proceedings  were  said  to  | 
bslii/Mifofo.  See  Judaic." 

IN  JUDICIO  NONCRCDITUR  NISI  JURA- 
tis.  In  law.  none  Is  credited  unless  he  Is 
sworn.  .Ml  the  facts  must,  when  established 
by  witnesses,  b6  Wider  oath  or  afflrmadon. 
Cra.Oar.  64. 

IN  JURE  fLat.)    In  Law. 

—In  Civil  Law.  A  phrase  which  denotes 
the  pRH'f  ^dlrgs  In  a  cause  before  the  prae- 
tor, up  to  the  time  when  it  is  laid  before  a 
htder;  that  is.  till  issue  joined  (litis  con- 
tegtatio) :  also  the  proceedings  In  causes 
tried  throughout  by  the  praetor  (cognitionea 
esfrsortfiMoriae).  VIeat.  "Jua" 

 In  English  Law.    In  law;  rightfully; 

In  rlghL  In  jure,  nnn  rcmota  causa,  sed 
prorima.  spectatvr.  Broom,  Leg.  Max.  104. 
laeerporeal  hereditaments,  as  right  of  Juris* 
4Uttoa.  are  MUd  to  tilat  mtfj  in  iure,  in 
lint  mt  eeatMBplaillMi  of  law.  and  to  ad* 


mit  of  on]7  a  iTmbolloal  d^Tonr*  BeoHilk. 
Tech.  Terms. 

IN  JURE  ALTERIU8  (Lat)  b amrtbor'a 

righL   Hale,  AnaL  §  26. 

IN  JURE  NON  REMOTA  CAUSA,  SED 
proxima,  spectatur.  In  law.  the  proximate 
and  not  the  remote  cause  is  to  be  looited  to. 
Bac  Max.  reg.  1;  Broom,  Leg.  Max.  (3d  Lon- 
don Ed.)  SOS.  See  t  Fars.  Cont  45S. 

IN  JURE  PROPRIO  (LaL)  In  one's  own 
right.  Halo.  AaaL  f  t6. 

IN  JUS  VOCARE  (Lat.)  To  call,  cite,  or 
summon  to  court.  Inst.  4.  16.  3;  Calv.  Lex. 
In  i%»  voeando,  summoning  to  court  Dig.  2. 
4:  S  BI.  Comm.  279. 

IN  KIND.  Of  the  same  son.  Return  oC 
property  is  "in  kind."  as  distinguished  from 

specie,  where  an  aitiolo  of  tbo  aamo  kind, 
but  not  the  identical  ono  obtained,  la  re- 
turned. 

IN  LAW.  Implied  by  law;  depending  on 
legal  fiction  or  intondment 

IN  LECTO  MORTALI  (Lat)  On  the  death 
bed.  Fleta.  Ub.  S.  c  S8.  |  IS. 

IN  LIMINE  (Lat.)  In  or  at  the  beginning. 
This  phrase  is  frequently  used;  as,  the 
courts  are  anxlons  to  check  crimes  in  Umine. 

IN  LITEM  (LaL  ad  litem).  For  a  suit;  to 
the  salt  OreenL  Bv.  |  S48. 

IN  LOCO  (LaL)  In  place;  In  lieu;  in- 
stead; In  the  place  or  stead.  Towna.  PL  S8. 

IN  LOCO  PARENTIS  (Lat.)  In  the  place 
of  a  parent;  as,  the  master  stands  towards 
his  apprentice  in  loco  par^.4i9. 

IN  MAJORE  SUMMA  CONTINETUR  Mi- 
nor.  In  thp  greater  »vm  la  ccmtalned  tho 

less.    5  Coke,  1 1 

IN  MAJOREM  CAUTELAM  (LaL)  For 
greater  security.   1  Strange,  105.  arg. 

IN  MALEFICII8  VOLUNTAS  SPECTA- 
tur  non  exitus.  In  offenses,  thr  Intention  la 
regarded,  not  the  evenL  Dig.  48.  8.  14; 
Bac.  Max.  reg.  7;  Broom.  Leg.  Max.  (SdLoii> 
don  Bd.)  SSS. 

IN  MALEFICIO  RATIHABITIO  MANDA- 
to  comparetur.  In  a  tort,  ratification  is 
eqnlvalent  to  a  commaad.  IHg;  60. 17.  ISS.  S. 

IN  MAXIMA  POTENTIA  MINIMA  LICEN- 

tia.  In  the  Rrcatost  power  thoro  la  tho  least 

liberty.    TTob.  159. 

IN  MEDIO  (Law  Lat)  Intermediate.  A 
term  i4>plled.  In  Scotch  practice,  to  a  fond 
held  between  partleo  litigant 

IN  MERCIBUS  ILLIC1TIS  NON  SITCOM- 
merclum.  No  commerce  should  be  in  illicit 
goods.  S  Kent  Comm.  S<S.  note. 

IN  MERCY.  To  be  in  moiey  is  to  bo  aft 
tho  diaeroUon  <tf  the  Uag.  lord,  or  Jvdio  to 
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IN  MI8BRICORDIA  (466)  IN  OMNIBUS,  ETC 


punishing  any  offense  not  directly  censured 
ty  the  law.  Thus,  to  be  iu  the  grievous  mer- 
cy of  the  king  is  to  be  In  hazard  of  a  great 
penalty.  11  Hen.  VI.  o.  6.  So,  where  the 
plaintiff  failed  In  his  salt  he  and  his  pledges 
were  in  the  mercy  of  the  lord,  pro  falso 

clamorv  Huo.   This  is  retain^  nominally  cm  |  perMn';'arrr^.^%rt^eTnd 
the  record.    3  Sharswood,  BI.  Comm.  376. 
So  the  defendant  it  la  mercy  If  he  fall  In  his 

defense.    Id.  398. 


either  vopts  or  Is  lost,  and  the  inheritance 
goes  over.  See  2  Sharswood,  Bl.  Comm.  107, 
note:  1  Ookeb  1S7. 

IN  NULLIUS  BONIS  (Lat.)  Among  the 
goods  or  property  of  no  person;  helonslns  to 


anciently  considered,  liracton.  fol.  120. 


IN  MI8ER1C0R01A  (Lat.  in  mercy).  The 
entry  on  the  record  where  a  party  was  in 

mercy  was,  Idco  in  misericordia,  etc.  The 
phrase  was  used  because  the  punishment  in 
such  cases  ought  to  be  moderate.  See  Mag- 
na Cart,  c  14;  Bracton,  lib.  4,  tr.  5,  c.  6. 
Sometimes  mijtericordia  means  the  being 
quit  of  all  ameroementa. 

IN  MITIORI  8EN8U  (Lat  In  a  milder  ac- 
ceptation). A  phrase  denoting  a  rule  of  con- 
struction formerly  adopted  in  slander  suits, 
the  object  of  which  was  to  construe  phrases. 


IN  NULLO  EST  ERRATUM  (Lat.)  In 
pleading.  A  jjlea  to  errors  assigned  on  pro- 
t  cedingH  in  error,  by  which  the  defendant  In 
error  affirms  there  is.no  error  in  the  record. 
As  to  the  elfoct  of  such  plea,  see  l  Vent, 
252;  1  Strange,  684;  9  Mass.  5::2;  1  imrrows. 
410;  T.  Raym.  231.  It  is  a  general  rule  that 
the  plea  in  nuUo  egt  erratum  confesses  the 
fact  assigned  for  error  (Yelv.  57;  Dane.  Abr. 
Index),  but  not  a  matter  assigned  contrary 
to  the  record  (7  Wend.  [N.  Y.J  65;  Bac  Abr, 
"Error"  [GJ). 

IN  OBSCURA  VOLUNTATE  MANUMIT- 


an  action. 

IN  MODUM  AS8ISAE  (Law  Lat)  In  the 
manner  or  form  of  an  assize.  Bracton,  fol. 
183b.   In  modum  /uratas^  in  manner  of  a 

jury.   Id.  fol.  181b. 


if  possible,  so  that  they  would  not  suDOort  ^®"^'*  'avendum  est  libertati.  Where  the  ex- 

'^'^  presslon  of  the  will  of  one  who  Meka  to 
manumit  a  slave  is  ambiguous,  liberty  Is  to 
be  favored.  Dig.  50.  17.  179. 

IN  OB8CURI8  IN8PIC1  SOLERE  QUOD 
verisimlllMS  est  aut  quod  plerumque  fieri 
solet  Where  there  is  obscurity,  we  usually 
regard  what  is  probable  and  what  is  gener- 
ally done.  Dig.  60. 17. 114. 

IN  OBSCURIS  QUOD  MINIMUM  EST  8E- 
quimur.  In  obscure  cases,  we  fottofw  tlutt 
which  is  least  so.  Dig.  60. 17.  9. 

IN  ODIUM  SPOLIATORIS  (Lat)  In  ha- 
tred of  a  dcspoiler.  All  things  are  presumed 
against  a  despoiler  or  wrongdoer,  to  oiffasi 
gpoliatoria  omnia  proftummtiiwr, 

IN  OMNI  ACTIONE  UBI  OUAB  CONCHIfl- 

runt  dlstrlctiones,  videlicit  In  rem  et  in 
personam,  ilia  districtio  tenenda  est  quae 
magis  timetur  et  magis  ligat  la 


IN  MORA  (Lat)   In  delay. 

IN  MORTUA  MANU  (Lat.  in  a  dead  hand). 
Property  owned  by  religious  societies  was 
said  to  be  held  in  mortua  momt,  or  in  mort- 
main, since  religious  men  were  cii  iUter  mor- 
tui.    1  Sharswood.  Bl.  Comm.  479;  Taylor. 

IN  NOMINE  DEI,  AMEN  (Lat)  In  the 
name  of  CkMl,  Amen.  A  solemn  form  of  in- 
troduction, anrii-ntly  tisod  in  wills  and  many 
other  instruments,  public  and  private.  The 
Proemia  to  the  Ihstitutes  and  Digests  of 
Justinian  commence.  In  nomine  Domini  nosiri 
Jem  Chrinti.  "In  the  name  of  our  Lord  Jesus 

Christ."  The  confirmation  of  the  Code  and   

several  of  the  Novels  are  introduced  with  i  tlon  where  two  distresses' concu  r,  as  Uiose 


the  same  form.   Some  old  wills  began.  In 

nomine  I'ntriy,  ct  Filii.  ct  Spirffus  Samti, 
A  mm.  Hlount.  voc.  "Will."  Mercantile  in- 
struments, such  as  protests,  policies,  procu- 
rations. etc.»  frequently  began.  In  Dei  nom- 
ine. Amen. 

IN  NOVO  CA8U,  NOVUM  REMEOIUM 
apponendimi  eat  A  new  remedy  la  to  be  ap- 
plied to  a  new  case.  2  Inat  t. 

IN  NUBIBUS(Lat.)  In  the  clouds;  In  abey- 
ance; in  custody  of  law.  in  nubibus,  in 
mare,  in  terra  vet  in  euttodia  legis.  in  the 
air,  earth,  or  sea,  or  In  the  custody  of  the 
law.  Taylor.  In  case  of  abeyance,  the  lnher> 
Itance  ts  flgnratlvely  said  to  rest  in  hkMIHis, 
or  iv  gremio  legis;  e.  >j .  in  rnpe  of  a  grant 


in  rem  and  in  personam,  that  Is  to  be  chosen 
which  Is  most  dreaded,  and  which  binds 
most  firmly.  Bracton,  372;  Fleta,  lib.  6,  c. 
14,  t  28. 

IN  OMNI  RE  NA8CITUR  RES  QUAE  IP- 
sam  rem  exterminat.  In  everything,  the 
thing  is  bom  which  destroys  the  thing  ItoalL 
2  Inst  15. 

IN  OMNiBU8  CONTRACTIBUS,  81 VE 
nomlnatia,  elve  limomlnatla,  permutatio  con- 
tlnetur.  In  every  contract,  whetbcr  norni- 
nato  or  innominate,  there  is  implied  an  ex- 
change, !.«..«  coosldwratloB. 

IN  OMNIBUS  OBtlGATIONIBUS,  IN  QUI- 

bu8  dies  non  ponltur,  praesenti  die  debetur. 


Of  life  estate  to  A.,  and  afterwards  to  heirs  |  In  all  obligaUons.  when  no  time  is  fixed  for 
of  Richard.  Richard  in  this  case,  being  alive,  the  payment  tho  thing  it  doe  Immedl&tAiT 
has  no  heirs  unUl  his  death,  and.  conse-  Dig.  »>.  17. 14.  unmeaiateiy. 
qnently,  the  Inheritance  Is  considered   as  I 

rosfinp  in  nubibus.  or  in  the  clouds,  till  thr>  IN  OMNIBU8  POENAtlBUS JUDICIMbBT 
death,  of  A.,  when  the  contingent  remainder  j  aetati  et  Impnidentlae  ■iinrwiilli.  teaB 
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IN  PRAVSENTI 


trials  fbr  p«uU  offoiMS,  allowanoe  la  made 

for  youth  and  lack  of  discretion.  Dig;  60. 
17.  108;  Broom,  Leg.  Max.  (3d  London  Bd.) 


IN  OMNIBUS  QUIDEM  MAXIME  TAMEN 

in  jure,  aequitas  spectanda  sit.  In  all  afFairs 
indeed,  but  principally  in  those  which  con- 
cern the  administration  of  Justice,  oqnitj 
should  be  regarded.   Dig.  50.  17.  90. 

IN  PACE  DEI  ET  REGIS  (Law  Lat)  In 
t  ho  peace  of  God  and  the  king.  Fleta,  lib.  1, 
.  31.  §  6.  Fy>nnal  words  la  old  appaals  of 

murder. 

IN  PAIS.  Out  of  court,  or  withoat  Judicial 
process.  Matter  in  pais  Is  dlstlngtil^ed 

fruni  matter  of  record.  2  Bl.  Comm.  291. 
Conveyances  were  either  by  OEiatter  in  pais 
or  deed  whleb  was  an  assurance  transacted 
between  two  or  more  private  persons  out  of 
lourt,  or  by  matter  of  record  which  was  an 
assurance  transacted  in  a  court  of  record. 
1  Steph.  Comm.  466.  Notice  in  pais  Is  notice 
given  without  the  Intervention  of  the  eoort. 
Story.  Bailm.  §  348. 

Witbout  writing,  by  act  or  conduct,  as  dis- 
ttflflnlslied  from  "by  deed."  Thus,  estoppels 
are  nald  to  be  by  record,  by  deed,  or  by  mate 
ter  in  pais.    See  "Estoppel." 

IN  PAPER.  In  English  practice.  A  term 
used  of  a  record  until  its  final  enrollment  un 
the  parchment  record.  3  Sharswood,  Bl. 
Comm.  406;  10  Mod.  88;  2  Lilly,  Abr.  822;  4 
Geo.  II. 

IN  PARI  CAUSA  (Lat.)  In  an  equal  cause. 
It  is  a  rule  that  when  two  persons  have 
equal  rights  in  relation  to  a  partlenlar  thing, 
the  party  in  possession  is  considered  as  hav- 
ing the  letter  right,  in  pari  causa  possessor 
foMor  ss<.  Dig.  60.  17.  128;  1  Boor.  Inst 
notefSS. 

IN  PARI  CAUSA  POSSESSOR  POTIOR 
haberi  debet.  When  two  parties  have  equal 
rtgbtti  the  advantage  is  always  in  tavor  of 
the  noBSSssor.  Dig.  50. 17. 128. 


IN  PARI  DELICTO.  Equally  in  fault.  A 
term  applied  to  parties  who  have  participat- 
ed equally  In  a  tnuksaction  which  is  illegal, 
fraudulent,  or  contrary  to  public  policy,  nei- 
ther of  whom  lan  for  that  reason  obtain  re- 
lief in  equity  from  any  injury  suffered  from 
Olf  other  tn  respect  to  such  transaction. 
Thus,  one  making  a  conveyance  of  his  prop- 
erty to  defraud  creditors  cannot  set  aside 
the  conveyance  if  his  accomplice  subse- 
quently refuse  to  reconvey.  64  Fed.  195 ;  36 
Mich.  229.  But  to  put  parties  in  pari  delicto 
there  must  be  equality  of  turpitude.  See 
124  N.  Y.  160. 

Tboui^  botb  parties  assent  to  the  illegal 
traasaetlOD.  If  there  Is  great  disparity  of  In- 
telligence or  condition,  they  are  not  iv  pari 
deUcto,  69  111.  470;  82  Ky.  564;  9  Md.  348; 
lOMo.  lli. 

IN  PARI  DELICTO  MBLIOR  EST  CONDI- 

tie  possidentis.  When  the  parties  are  equal- 
ly in  the  wrong,  the  condition  of  the  pos- 
11  Whsat  (U.  8.)  S68;  S 


Crandi  (U.  8.)  %H;  Q0W9,  Uli  Broom.  Les. 
Wax.  226;  4  Bout.  Inst  note  2724^ 

IN  PARI  DELICTO  POTIOR  EST  CONDI- 
tio  defendentis  (et  possidentis).  Where  both 
parties  are  equally  In  fault,  the  condition  of 
the  defendant  is  preferable.  11  Mass.  376; 
Broom,  Leg.  Max.  (3d  Loudon  Ed.)  265;  1 
Story.  Oont  (4th  Bd.)  661,  692. 

IN  PATRIMONIO  (l^t.)  As  a  Sttbject  Of 
property.  Fleta,  lib.  2,  c  1,  §  2. 

IN  PECTORE  JUDICIS  (Lat.)  In  the 
breast  of  the  judge.  Latch,  180.  A  phrase 
applied  to  a  judgment 

IN  PEJOREM  PARTEM  (Law  Lat)  In 
the  worst  part;  on  the  w<nnt  side.  Latch, 

159,  160. 

IN  PENDENTI  (Lat.)  in  suspension  or 
abeyance.  Bractcm,  fols.  12.  I9b.  Written 
in  Fleta  as  one  word,  inpendenU  and  isi> 
lieiidenti.  Pleta,  lib.  3,  c.  9.  §  7. 

IN  PERPETUAM  REI  IVIEMORIAM  (Lat.) 
For  the  perpetual  memory  or  remembraaos 
of  a  thing.  Qilb.  For.  Bom.  118. 

IN  PERSONAM  (T  at  )   A  remedy  Where 

the  proceedings  are  against  llie  persoh.  In 
contradistinction  to  those  which  arc  against 
specific  things,  or  in  rem.  1  Bouv.  Inst  note 
2646. 

IN  PERSONAM  ACTIO  EST,  QUA  CUM 
eo  aglmus  qui  obiigatus  est  nobis  ad  facien- 
dum aliquid  vel  dandum.  The  action  tn  per- 
sonam Is  that  by  whldk  we  sue  him  who  Is 

under  obli?^ation  to  us  to  do  something  or 
give  something.  Dig.  44.  7.  25;  Bracton, 
lOlta. 

IN  PI08  U8U8  (Law  Lat)  For  pious 
uses;  for  religious  purposes.  2  Bl.  Comm. 

505. 

IN  PLENA  VITA  (Law  Lat.)  In  full  life. 
T.  B.  P.  12  Hen.  VL  2. 

IN  PLBNO  COMITATU  (Law  Lat)  In 
full  oountj  oourt  2  Bl.  Comm.  26. 

IN  POENALIBUS  CAUSIS  BENIGNIUS 
interpretandum  est  In  penal  cases,  the 
more  faTorahle  tnteipietathm  Is  to  be  made. 
Dig.  80.  17.  166.  2;  Plowd.  26b;  2  Hale,  P.  C. 

365. 

IN  POSSE  (LaL)  In  possibiUty;  not  in 
actual  ezisfcsnoe;  used  In  oontradistinctlon 
to  in  esse. 

IN  POTE8TATE  PARENTIS  (I.at.)  In 
the  power  of  a  parent  Inst  l.  8.  pr.;  id.  l. 
9;  2  Bl.  Comm.  492. 

IN  PRAEMISSORUM  FIDEM  (Law  Lat) 
In  confirmation  or  attestation  OC  the  l^rSBS- 

isps.    A  notarial  phrase. 

IN  PRAEPARATORIIS  AD  JUDICIUM 
favetur  actorl.  £a  things  preparatory  bsCoM 
trial,  the  plalntlfl  te  fimrsd.  2  Inst  67. 

IN  PRAB8SNTI  (Lat)    AJt  tts 
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tiai*;  ofltd  Ib  ovpodtloii  to  in  futwro.  A 

marriage  contracted  in  words  dc  praesenti  Is 
Sood;  as,  "I  take  Paul  to  be  my  husband"  Is 
ft  good  marriage;  but  words  dc  futuro  would 
not  be  sufficient  unless  the  ceremony  was 
tollowed  by  oonnmuMlloiL  1  BottT.  Inn. 
note  K8. 

IN  PRAESENTIA  MAJORIS  POTESTA- 
tis,  minor  potestas  oesMt.  In  the  presence 
of  the  Buperior  poww'.  the  minor  power 

ceases.  Jenk.  Cent  Cas.  214;  Cas.  temp. 
Hardw.  Z&;  13  How.  (U.  S.)  142;  13  Q.  B. 
T40. 

IN  PRENDER  (Law  Fr.  in  taldns).  A 

term  applied  to  such  Incorporeal  hereditar 
ments  a.s  a  |)arty  entitled  to  them  was  to 
take  for  }nms(  If ;  such  as  common.  S  Staph. 
Comm.  23;  3  Bi.  Comm.  16. 

\H  PRETIO  EMPTIONIS  ET  VENDITIO- 
nis  naturallter  licet  contrahentibus  se  cir- 
cumvenire.  In  the  price  of  buying  and  sell- 
ing, it  is  naturally  allowed  to  the  contract- 
ing parties  to  overreach  each  other.  1  Story, 
Ooat.  (4th  Ed.)  606. 

IN  PRINCIPIO  (Lat.  at  the  beginning). 
This  la  frenuently  used  In  oltationa;  as.  Bac.  | 
Ahr.  ^Lesadea  In  pr." 

IN  PROPRIA  CAUSA  NEMO  JUDEX.  No 
one  can  he  Jndge  In  hla  own  qmim.  18  Ooke, 
12. 

IN  PROPRIA  PERSONA  (Lat.)  In  his  own 
perKou;  iiiniself;  as,  the  defendant  appeared 
in  priipria  persona:  the  plalntUE  argUOd  the 
cause  in  propria  prrson<i. 

IN  QUO  QUI8  DELINQUIT,  IN  EO  DE 
Jure  est  punlendus.  In  whatever  thing  one 
offciids,  in  that  he  is  rl|Alt(Ullj  tO  be  pun- 
ished.  Co.  Litt.  233b. 

IN  RE  (Lat)  In  the  matter;  as,  rs  A. 
B.,  In  the  matter  of  A.  B. 

IN  RE  COMMUNl  NEMINEM  DOMINO- 
rum  Jure  faoere  quiequam,  Invito  altero,  posse. 
One  co-proprietor  can  exerclee  no  authority 
over  the  common  property  against  the  will 
of  the  other.  Dig.  10.  S.  28. 

IN  RE  COMMUNl  POTIOR  EST  CONDI- 
tie  prohibentla.  In  a  partnership,  the  condi- 
tion of  one  who  forbids  is  the  more  favora- 
Ue. 

IN  RE  DUBIA  BENIGNIOREM  INTER- 
pretatlonem  aequi,  non  minus  Justlua  est, 
quam  tutiua.  tn  a  doubtful  case,  to  follow 

the  milder  Interpretation  is  not  less  the 
more  just  than  it  is  the  safer  course.  Dig. 
60. 17. 198.  8;  Id.  88.  4.  8. 

IN  RE  DUBIA  MAQI8  INPICIATO  QUAM 

afflrmatlo  intelllgenda.  In  a  dnnVitfnl  mat- 
ter, the  negative  is  to  be  understood,  rather 
than  the  afflrmattTe.  Oodb.  87. 

IN  RE  LUPANARI,  TE8TEB  LUPANA- 

res  admittentur.  Tn  n  mattnr  oonrorninR  a 
brothel,  prostitutes  are  admitted  as  witneas- 
ea.  6  Barb.  (N.  T.)  880,  884. 


IN  RE  PARI.  POTIOREM  CAUSAM  ESSE 
prohibentis  constat  Where  a  thing  ia  ownad 

in  rommon.  It  is  agreed  that  the  cause  of  htm 
prohibiting  its  use  is  the  stronger.  Dig.  10. 
3.  28;  3  Kent.  Comm.  45;  Poth.  Con.  de  Soc. 
note  00:  16  Johnu  (N.  T.)  488.  401. 

IN  RE  PROPRIA  INIQUUM  AOMODUii 

est  alicui  licentiam  tribuere  cententiae.  It 
is  extremely  unjust  that  any  one  shoulil  be 
Judge  tn  hla  own  came. 

IN  REBUS  (Lat)  In  things,  amm,  or 
matters 

IN  REBUS  MANIFE8TIS  ERRAT  QUI 
auctoritatea  legum  allegat,  quia  perspioua 
vera  non  eunt  probanda.   He  em  who  al- 

leRps  the  authorities  of  law  in  things  mani- 
fest, because  obvious  truths  need  not  tn; 
proved.  6  Goke,  67. 

IN  REM  (Lat.)   A  teehttlcal  term  naetf-to 

designate  proceedings  or  actions  instituted 
against  the  thing,  in  contradistinction  to 
poraonal  actiona,  which  are  said  to  he  la 

personatii. 

Proceedings  in  rem  include  not  only  those 
instituted  to  obtain  decrees  or  judgmen's 
against  property  as  forfeited  in  the  adjni- 
ralty  or  the  English  exchequer,  or  aa  priae. 
ImU  also  sn;)s  nqainst  property  to  enforce  a 
lieu  or  privilege  in  the  admiralty  courts, 
and  suita  to  obtain  the  sentence.  Judgmeat. 
or  decree  of  other  courts  upon  the  personal 
status  or  relations  of  the  party,  such  as 
marriage,  divorce,  bastardy.  setilemMrt^  or 
the  like.  1  Greenl.  Bt.  fi§  525,  541. 

Courts  of  admiralty  enforoe  the  perfSona- 
ance  of  a  contract,  when  Its  performance  is 
secured  by  a  maritime  lien  or  privilege,  by 
seizing  Into  their  custody  the  very  subject  of 
bypothfcatlon.  |n  these  suits,  generally. the 
parlies  are  not  personally  bound,  and  the 
proceedings  are  confined  to  the  thing  in 
»liocie.  Brown,  Civ.  &  Adm.  Law,  9a.  And 
see  8  CM1.  C.  C.  (U.  8.)  800;  8  Term  R.  860. 
270. 

There  are  cases,  however,  where  the  rem- 
edy is  either  la  penonasi  or  in  rem.  Seamen, 
for  example,  may  proceed  against  the  ship 
or  freight  for  their  wages,  and  this  is  th«> 
most  expeditions  niodc;  or  they  niay  prt> 
ceed  against  the  master  or  owners.  4  Bur- 
rows, 1044;  a  Brown,  dr.  it  Adm.  80C 
See,  generally.  1  Phil.  Ev.  254;  1  Starkle. 
Ev.  228;  Dane.  Ahr.;  Serg.  Const  Law,  202. 
203,  212;  Pars.  Mar.  Law. 

"Various  definitions  have  been  given  of  a 
judgment  tn  rmt,  but  all  are  criticised  as 
cither  incomplete  or  comprehending  too 
much.  It  is  generally  said  to  be  a  Judgment 
declaratory  of  the  status  of  some  subfect 
matter,  whether  this  he  a  person  or  a  thing. 
Thus,  the  probate  of  a  will  fixes  the  status 
of  the  document  as  a  will.  The  peraOBSl 
rights  and  interests  which  follow  are  mere 
Incidental  results  of  the  status  or  character 
of  the  paper,  and  do  not  apprar  on  flic  fac' 
Of  the  Judgment.  So,  a  decree  establishing 
or  dissolving  a  marriage  is  a  Jwlgment  la 
rrm.  berauso  It  fixes  the  s+atna  of  the  per- 
son. A  Judgment  of  forfeiture,  by  the  proper 
tribunal,  against  specUlo  artlclea  or  csodn, 
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IN  TANTUM 


tor  a  violation  of  the  revenue  laws.  Is  a 
judgment  in  rvm.  But  it  is  objf  cted  thai  the 
customary  definition  does  not  fit  such  a  case, 
beeaine  there  Is  no  fixing  of  the  status  of 
anjrthing.  the  whole  effect  heing  a  seizure, 
whatever  the  thing  may  be.  In  the  forego- 
tas  instances,  and  many  others,  the  judg* 
msnt  Is  conclusive  against  all  the  world, 
without  reference  to  actual  presence  or  par- 
ticipation in  the  proceedings.  If  the  expres- 
sion 'Strictly  in  rem'  may  be  applied  to  any 
tUmmt  of  cases.  It  should  he  confined  to  such 
as  these.  A  very  able  writer  says:  'The  dis- 
tinguishing charatteristic  of  judgments  in 
rem  Is  that,  wherever  their  obligation  is  rec- 
ognized and  enforced  as  against  any  person, 
it  Is  equally  recognized  and  enforced  as 
a^niinst  all  porsons.  It  seems  to  us  that  the 
true  definition  of  a  Judgment  in  rem  is  "an 
adjadleatlon'*  against  some  person  or  thing, 
or  "upon  the  status  of  some  subject  matter," 
which,  wherever  and  whenever  binding  upon 
nay  person,  is  equally  binding  upon  all  per- 
is.' "   10  Mo.  App.  78. 


IN  REM  ACTIO  EST  PER  QUAM  REM 
nostram  quae  ab  alio  possidetur  potimus,  et 
Mtnper  advsrsus  evm  est  qui  rem  poesldet. 

The  action  in  rem  Is  that  by  which  we  seek 
our  property  which  is  possessed  by  another, 
and  is  idways  against  him  who  possesses  the 
property.  Dig.  44.  7.  26;  Bracton.  102. 

IN  RENDER.  A  thing  in  a  manor  is  said 
to  Ue  •»  render  when  it  must  be  rendered  or 
glTSB  1^  fhs  tenant,  e.  wA;  to  lie  in 
prender,  when  it  may  be  taken  hy  the  lord 
or  his  officer  when  it  chance.  West,  Symb. 
PL  X  'Viamr  I  U6. 

IN  RBPUBLICA  MAXIME  C0N8ERVAN- 

da  sunt  jura  belli.  In  the  state,  the  laws  of 
war  are  to  be  greatly  preserved.  2  Inst  68. 

IN  RERUM  NATURA  (Lat)  In  the  na- 
ture or  order  of  things;  In  ozlrteBeSb  Not 

in  rerum  natura  is  a  dilatory  plea,  Import- 
ing that  the  plaintiff  is  a  fictitious  person. 

In  CMI  Law.  A  broader  term  than  in 
rebvJt  humnnii*:  e.  fi..  before  quickening,  an 
infant  is  in  rerum  natura,  but  not  III  rt^us 
huinanis;  after  quickening,  he  is  in  rc6tt» 
humamU,  as  weU  as  in  rerum  natura.  Calv. 
Lex. 

IN  RE8TITUTIONEM,  NON  IN  POENAM, 

haeres  succedit.  The  heir  succeeds  to  the 
restitution,  not  the  penalty.  2  Inst  198. 

IN  RE8TITUTI0NIBUS  BENIGNISSIMA 
Interpretatio  facienda  est.  The  most  favor> 
^Me  eonstructlon  is  to  bs  mads  in  restlta- 

Co.  Utt  112. 


IN  8EPAIIAU  (Law  LttL)  In  aarsval;  la 
semalty.  Flsta.  Ilk  1,  e.  H  9  tO. 

IN  SIGHT.  See  "Gambling  Contraet" 

IN  8IMILI  MATERIA.  Dealing  with  tiia 
subject  matter  of  the  same  kind. 

IN  SIMPtlCI  PEREGRINATIONE  (Lat) 
In  simple  pilgrimage.  Bracton,  lol.  338.  A 
phrase  in  the  old  law  of  esaoins.  Bee  In 
GeneraU  Faassgio." 

IN  SOLIDUM.or  IN  SOLIDO  (Lat.)  In  civil 
law.  For  the  whole;  as  a  whole.  An  obli- 
gation or  contract  is  said  to  be  i«  aoHdo  or 
in  solidum  when  each  is  liable  for  the  whole, 
but  so  that  a  payment  by  one  is  payment  for 
all;  I  Sn  It  is  a  joint  and  several  contrac  t 

Possession  is  said  to  be  in  solidum  when  it 
is  ezdudve.  "Duo  in  solidum  precario  ha- 
bere non  magia  possunt,  quam  duo  in  soli- 
dum vi  posHdere  aut  clow;  nam  neque  jut- 
toe  neque  lt»itt«l«a  pouwHtMM  daas  oonoar* 
rars  poftmil.'*  Savigny,  Ulk.  2,  |  U. 

IN  SOLO  (Lat)    In  the  SoU  or  ground. 

In  solo  alieno,  in  another's  ground.  In  »olo 
propria,  in  one's  own  ground.  2  Steph. 
20. 


IN  SATISFACTION! BUS  NON  PERMIT- 
tttur  amplius  fieri  quam  semel  factum  est. 
IB  payments,  more  must  not  be  received  than 
has  been  received  once  for  all.    9  Coke,  53. 

IN  8CRINIO  JUDICI8  (Law  Lat)  In  the 
writing  case  of  the  Judge;  among  the  judge's 
papers.  "That  is  a  thing  that  rests  in  scri- 
wio  fudicU,  and  does  not  appear  in  the  body 
of  tha  dscraa"  Eburdr.  Bl. 


IN  SPECIE  (Lat)  In  the  same  form ;  e.g., 
a  ship  is  said  to  no  longer  exist  in  «psols 
when  she  no  longer  exists  as  a  ship,  but  as  a 
mere  congeries  of  planks.  8  Bam.  ft  C.  561; 
Arnould,  Ina  1012.  To  decree  a  thing  in 
speole  ia  to  deeras  tlia  psffonnaaaa  oC  that 
thing  apacUteally. 

IN  STATU  QUO  (Lat)  In  the  saaw alloar 
tion  as;  in  the  same  condition  as. 

IN  STIPULATI0NIBU8  CUM  QUAERI- 
tur  quid  actum  sit  verba  contra  stipulatorem 
Interpretanda  sunt.  In  contracts,  when  the 
question  is  what  was  agreed  upon,  the  terms 
are  to  be  interpreted  against  tb»  party  <»• 
fering  them.  Dig.  45.  1.  38.  18.  Chancellor 
Kent  remarks  that  the  true  principle  ap- 
pears to  be  *to  give  the  contract  the  sense 
in  which  the  person  making  the  promise  he* 
lieves  the  other  party  to  have  accepted  It,  If 
he  in  fact  did  so  understand  and  accept  It" 
2  Kent  Comm.  (7th  Ed.)  721;  2  Day(Conn.) 
281;  1  Duer,  Ins.  159,  160;  Brooa2tss.ll^ 
(2d  London  IDd.)  SS4;  JMM-  45. 1.  IS.  I  U. 

IN  STIPULATI0NIBU8  |D  TEMPUS 

spectatur  quo  contrahlmus.  In  agreements, 
reference  is  had  to  the  Ume  at  which  th«T 
were  made.  Dig.  60. 17.  144.  1. 

IN  STIRPES.  According  to  roots  or  stocka; 
by  repreaentation.  See  "Per  Stiipea." 

IN  SUBSIDIUM.  In  aid. 

IN  SUO  QUISQUE  NEGOTIO  HABETIOR 
est  quam  in  alieno.  Every  one  is  more  dull 
in  his  own  bnslnaia  than  in  tbat  of  aaoCliar. 
Co.  Utt  277. 


IN  TANTUM  (Law  Lat) 
much;  so  far;  so  greatly. 

loe. 


In  so  much:  so 
Reg.  Grig.  97. 
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INALIENABLE 


IN  TERMINI8  TERMINANTIBU8  (Law| 
Lat)   In  terms  of  determination;  exactly  in 
point,  11  Coke,  40b.   In  expreaa  or  determi- 
nate tema.  1  Leon.  M. 

IN  TERROREM  <Lat)  B7  way  of  throat, 
terror,  or  warning.  For  example,  when  a 
legaiQjr  l*  giwa  to  a  person  upon  condition 
not  to  dispute  the  validity  or  the  disposi- 
tions in  wills  and  testaments,  the  conditions 
are  not,  in  general,  obligatory,  but  only  in 
territrein.  If.  thcr«'fori',  there  exist  proba- 
bili*  caum  litigandif  the  nonobservance  of 
the  conditions  will  not  be  a  forfeiture,  t 
Vern.  90;  1  Hill.  Abr.  268;  S  P.  Wnu.  M4; 
1  Atk.  404. 

IN  TERROREM  POPULI  (LaU  to  the  ter- 
ror Of  the  people).  A  technical  phraee  neces- 
sary in  iadlctmenta  for  rlota.  4  Gar.  Ik  P. 

373. 

Lord  Holt  has  given  a  distinction  between 
those  indictments  in  which  the  words  in  ter- 
rorem,  popuU  are  essential,  and  those  where- 
in thf  y  may  be  omitted.  He  says  that.  In 
indictments  for  that  species  of  riots  which 
consist  in  golns  ahont  armed,  ete..  without 
committing  any  act,  the  words  are  necessa- 
ry, because  the  offense  consists  in  ti^rrifying 
the  public;  but  in  those  riots  in  which  an 
unlawful  act  is  committed,  the  words  are 
useless.  11  Mod.  116;  10  Blass.  618. 

IN  TESTAMENTIS  PLENIUS  TESTA- 
toris  intentionem  scrutamur.  In  testaments, 
we  should  seek  diligently  the  will  of  the  tes- 
totor.  "But,"  says  DodderldRo.  C.  J.,  "this 
is  to  be  observed  with  these  two  limitations: 
(1)  His  intent  ought  to  be  agreeable  to  the 
rules  of  the  law;  (8)  his  intent  ouf^t  to 
be  collerted  out  of  the  words  of  the  will."  8 
Bulst  1U3;  Broom,  Leg.  Max.  (3d  London 
Bd.)  484. 

IN  TErrAMENTIS  PLENIUS  VOLUN- 

tates  testantium  interpretantur.  In  testa- 
nientK.  the  will  of  the  testator  should  be  lib- 
erally construed.  That  is  to  say,  a  will  shall 
receive  a  more  liberal  construction  than  its 
strict  meaning.  If  alone  considered,  would 
permit.  T)\f-.  .'0.  17.  12:  Cujac.  ad  loc,  cited 
3  Poth.  Pand.  46;  Broom,  Leg.  Max.  (3d  Lon- 
don Bd.)  607. 

IN  TESTAMENTIS  RATIO  TACITA  NON 
debet  considerari,  sed  verba  solum  spec- 
tari  delMnt;  adeo  per  divinatlonem  mentle 
a  verbis  reeedere  durum  est.  Tn  wills,  an  un- 

expreB.sed  meaning  oupht  not  to  bo  consid- 
ered, but  the  words  alone  ought  to  be  loolLed 
to,  SO  hard  is  it  to  recede  from  the  words  by 
guessing  at  the  intentioa. 

IN  TcariMONIUM  (Lat.)    In  witness 

whereof. 

IN  TOTIOEM  VERBIS  (Lat.)  In  Just  so 
aiao7  words;  as.  the  legislature  has  deelared 
this  to  he  a  crime  in  totidem  verMs. 

IN  TOTO  1 1. at.)  In  the  whole;  wholly; 
completely;  as.  the  award  is  void  in  toto.  In 
the  whole,  the  pert  is  coatatned,  la  fof  o  et 
pars  ooalifMfar.  Dig.  60. 17. 188. 


I     IN  TOTO  ET  PARS  CONTINETUR.  A 

part  is  ineluded  in  the  whole.  Dig.  60.  17. 

113. 

IN  TRADITION  I  BUS  SCRIPTORUM 
cKartarum  non  quod  dictum  est,  aed  quod 
gestum  factum  est,  inspicltur.  In  the  deliv- 
ery of  wriUngs  (deeds),  not  what  is  said, 
but  what  is  done,  is  to  be  considered.  • 

Coke,  137. 

INTRAJECTU  (Lat.)  In  the  passage  OTer; 
on  the  voyage  otw.  See  &r  William  Soott. 
8  Bob.  Adm.  14L 

IN  TRANSITU  (Lat.)  During  the  transit 
or  removal  from  one  place  to  another.  See 
"Stoppage  in  Transttu." 

IN  VADIO  (Laf.)    In  plo<Ii;c;  In  gage. 

IN  VENTRE  SA  MERE  (Law  Fr.)  In  his 
mother's  womb. 

IN  VERAM  QUANTITATAM  PIDSJUS- 

ser  teneatur,  nisi  pro  certa  quantitate  ac- 
ceesit.  Let  the  surety  be  holden  for  the  true 
quantity*  unlsss  he  agreed  for  a  certain  qfaaat- 
titar.  17  ifaas.  wi. 

IN  VERBIS  NON  VERBA  SED  RBS  KT 
ratio  quaerenda  est.  In  words,  not  the  wotdi^ 
but  the  thing  and  the  meaning  is  to  be  in* 
quired  after.  Jenk.  Cent.  Gas.  188. 

IN  ViNCULis  (Lat )  In  chains;  in  aotosl 
custody.   Glib.  For.  itom.  97. 

Applied  also,  figuratively,  to  the  conditlea 
of  a  person  who  is  compelled  to  submit  te 
terms  which  oppre«Bion  and  his  nocessltisi 
Imposs  on  him.  1  Storjr.  Eq,  Jnr.  |  808^ 

IN  VOCIBUS  VIDENDUUM  NON  A  QUO 

sed  ad  quid  sumatur.  In  discourses.  It  la  to 
be  seen  not  from  what,  but  to  what,  it  is  ad- 
vanced. BUesmers^  Postn.  88. 

IN  WITNESS  WHEREOF.  These  words. 

which,  when  conveyancing  was  in  the  Latin 
language,  were  in  cujus  rei  testimonium,  are 
the  initial  words  of  the  concluding  clause  in 
deeds:  "In  witness  whereof  the  said  par- 
ties have  hereunto  ast  their  hands.**  ele. 

INADEQUATE  PRICE.  A  term  applied  to 
Indicate  the  want  of  a  siifficipnt  considera- 
tion for  a  thing  sold,  or  such  a  price  as,  un- 
der ordiaary  dreamstaaesii  would  be  sen' 
sidered  insuffldent 

INADMISSIBLE.   What  cannot  be  re* 

ccivpfl  in  evidence. 

INAEOIFICATlOCLat.)  IncivUlaw.  BaUd- 
ing  on  another^  land  with  own  matert* 

als.  or  on  own  land  with  another's  ma- 
terials. Heinec.  Elem.  Jur.  Civ.  §  363.  The 
word  is  eaperlally  uasd  of  a  private  person's 
building  so  as  to  encroach  upon  the  publie 
land.  Calv.  Lex.  The  right  of  possession  ef 
the  materials  yieida  to  the  right  to  wliat  Is 
on  the  soil.  Id. 

INALIENABLE.  A  word  denoting  the  ooa- 
dltion  ef  those  thinga  the  property  in  wIM 
cannot  be  lawfully  tianaferred  from  one  par- 
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INCLOSURE 


to  another.  PuMie  bii^^i^B  and  riven 
are  Inalienable.  There  are  also  many  rights 
which  are  inalienable,  as  the  rights  of  lib- 
OTt3P  mat  spooeh 

INAUGURATION.  A  word  applied  by  the 
Romans  to  the  ceremony  of  dedicating  a  tem* 
pie,  or  raising  a  man  to  the  priesthood,  after 

the  augurs  had  hr-on  consulted. 

It  was  afterwards  applied  to  the  installa- 
tlon  of  emperors,  UngB,  and  prelates,  in  im- 
itation of  the  ceremonies  of  the  Romans 
when  they  entered  thd  temple  of  the  augurs. 
It  is  api»lie(l  in  tli<'  Unitoii  States  to  the  in- 
stallation of  the  chief  magistrate  of  the  re- 
paUle,  and  of  fho  toTomoni  oC  fho  MToral 


INBOARD.  In  marine  policy.  Not  pro- 
jacting  over  the  rail  of  the  vessel.  46  Jones 
ft  8.  (N.  T.)  175,  m,  85  N.  T.  478. 

INBORN  (Saxon).  Tb  6ld  English  lav.  A 

.security,  pledge,  or  hypothcca,  consisting  of 
the  chattels  of  a  person  unable  to  obtain  a 
personal  "borg,"  or  surety. 

INCAPACITY.  The  want  of  a  quality  le- 
gally to  do,  give,  transmit,  or  rsootyo  some- 
thing. See  "Capacity." 

INCAU8TUM,orENCAU8TUM  (Lat)  Ink; 
a  Hold  anciently  used  for  writing,  of  which, 

as  appears  from  the  following  passage  of 
BractoD.  there  were  two  Itinds. — the  blaciv 
(teesMfum  ui'jniiu),  and  the  red  (incaustum 
rutnm)t  the  former  being  also  termed  atra- 
mmhm  (from  ater,  black),  which  Is  the  Latin 
word  generally  used  for  "Ink."  ','/rrr.«ti- 
tas  iHcamti  et  atramcnti,  iU  H  una  parx  sn  i- 
nifffo,  ef  altera  pars  incamto 
minmaao,  Braeton.  foL  S98b. 


INCAUTE  FACTUM  PRO  NON  FACTO 
habetur.  A  thing  toM  unwarily  or  unad- 
▼Isedly  wUI  bo  taken  as  not  done.  Dig;  28. 
4.1. 

INCENDIARY  (Lat.4sefiMli«}i».a  kindling). 
One  who  maliciously  and  willfully  Mta  an- 
other person's  buiidUigon  flr»;  ono  guilty  of 

the  crime  of  arson. 

INCENOIUM  AERE  ALIENO  NON  EXUIT 
tfobitoniin.  ▲  flra  does  not  roloaao  a  dohtor 
ftm  his  debt.  Oode.4.2. 11. 

INCEPTION.  TIm' c ()nimf>nrf>ment;  the  be- 
ginning. In  making  a  will,  for  example,  the 
wfiting  ia  Hi  Inosption.  8  Ooke^  Sib;  Flovd. 

to. 

INCERTA  PRO  NULLIUS  HABENTUR. 
Things  uncertain  are  held  for  nothing.  Dav. 
8S. 

INCCRTA  QUANTITAS  VITIAT  ACTUM. 
An  uncertain  tuantMy  Tittatea  the  act  1 

Rolle.  465. 

INCEST.  The  carnal  copulation  ol  a  man 
and  a  woman  related  to  each  other  in  any 
of  the  degrees  within  which  marriage  Is  pro- 
hibited by  law.  BIdi.  Mtar.  ft  Dir.  814>S21. 

INCH  (Lat.  UHcia).  A  measure  of  length, 
ooBtalalnc  oaa>tir«lftb  part  of  a  foot 


INCH  OP  CANDLE.  A  mode  of  sale  at 
one  time  in  use  among  merchants.  A  notioe 
is  first'  given  upon  the  exchange,  or  othw 

public  place,  as  to  the  time  of  sale.  TbO 
goods  to  be  sold  are  divided  into  lots,  prlntp 
ed  papers  of  which,  and  the  conditions  of 
sale,  are  published.  When  the  sale  talces' 
plax-e,  a  i^mall  piece  of  candle,  about  an  inch 
long,  is  kept  burning,  and  the  la.«t  bidder, 
when  the  candle  goes  out  Is  entitled  to  the 
lot  or  parcel  for  irUch  be  bids.  Wharton. 

INCHARTARE.    To  grant  by  a  writing. 

INCIDENT.  This  term  is  used  both  sub- 
stantlToIy  and  adjectively  of  a  thing  which, 
eit'her  usually  or  naturally  and  inseparablyt 
depends  upon,  appertains  to,  or  follows  an* 
other  that  is  more  worthy.  For  example, 
rent  is  usually  incident  to  a  reversion  (1 
Rllllafd,  Real  Prop.  MS),  while  the  right  of 
alienation  Is  necessarily  Incident  to  a  fee- 
simple  at  common  law.  and  cannot  he  sepa- 
rated by  a  grant  (1  Washb.  Real  Prop.  54). 
So  a  court  baron  is  inseparably  incident  to 
a  manor,  in  England.  Kltdi.  CtS.  86;  Oo. 
Litt.  151.  All  nominate  contracts  and  all  es- 
tates known  to  common  law  have  certain  in- 
cidents which  th«y  draw  with  tbem,  and 
which  it  Is  not  necessary  to  laaorra  In 

words.    See  .Jacob. 

INCIDERE  (Lat.  from  in,  into  or  upon, 
and  cadere,  to  fall).  In  the  civil  and  old 
English  law.  To  fUl  Into.  Calv.  XjOZ.;  Bris- 

sonius. 

To  fall  out;  to  hi^pen;  to  come  to  pass. 
Calv.  Lex. 

To  fail  upon  or  under;  to  become  subject 

or  liable  to.  Invidcrr  in  Irpem,  to  incur  the 
penalty  of  a  law.  Rrissonius.  Quibus  wio- 
4t$  fait  ineidat  in  nssisam,  in  what  ways  a 
person  may  become  liable  to  an  assise.  Brae- 
ton, fols.  170b.  171.  Incidere  in  misericordi' 
am,  to  fall  Into  mercy;  to  become  liaMe  to 
amercement  Fleta,  lib.  2.  c  44.  §  2. 

INCIPITUR  (I.at.)  In  practice.  Thlsword. 
which  means  "it  is  b^n,"  signifies  the 
commencement  of  the  entry  on  tka  roll  on 
signing  judgment  etc. 

INCIVILE  EST,  NISI  TOTA  L£QE  PROS- 
pects,  una  aliqua  particula  ejus  proposita. 
Judleare,  vel  respondere.  It  is  improper,  un- 
less the  whole  law  has  been  examined,  to 
give  Judgment  or  adTtoe  upon  a  vtow  of  a 
single  claose  of  It  Dig.  1.  8.  84.  See  Hob. 
171a. 

INCIVILE  EST  NISI  TOTA  SENTENTIA 
inspecta,  de  aliqua  parte  Judleare.  It  Is  lm> 

proper  to  pass  an  opinion  on  any  part  of  a 
sentence  without  examining  the  whole.  Hob. 
171. 

INCLAMARE  (Law  Lat  from  In.  to  or  up- 
on. an<l  rlamarr.  to  cry).  In  old  European 
law.  To  cry  out  for  a  person,  as  a  crier  does 
In  court;  to  summon  to  court  Inctamatua, 
proclaimued;  called  or  summoned  by  prods* 
matlon  (in  jut  txactut).  Edict  Theod.  c. 
146;  Spelman. 

INCLOSURE.  IBBni^lnw.  bMdomara 
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i8  the  act  of  freeing  land  from  rights  of 
common,  commonable  rights,  and  generally 
all  rights  which  obstruct  cultivation  and  the 
produotlve  employment  ot  labor  on  tbe  eoU. 

Alaob  ftB  ftrtUclal  te&M  anniiid  one's  es- 
tate. S»  VL  t4.  U6;  S6  Wi&  42.  See  taose." 

INCLUSIO  UNIUS  EST  EXCLUSIO  AL- 
teriue.  Tbe  incloslon  of  one  is  the  exclusion 
of  MioClier.  U  Ooke^  68. 

INCLUSIVE.  Compreliended  In  computa- 
tion. In  computing  time,  as  ten  days  from 
a  particular  time,  one  day  is  generally  to  be 
Included,  and  one  exelnded.  See  *lB3Gelo- 
rive." 

INCOLA  (Lat.  from  incolnr,  to  Inhabit,  to 
dwell  In).  In  the  civil  law.  An  inhab- 
itant; a  dweller  or  resident.  Properly,  one 
who  has  transferred  his  domicile  to  any 
country.  One  who  comes  from  abroad,  and 
takes  up  his  abode  in  a  place,  with  the  view 
ot  residing  tliere.  The  peculiar  sense  of  the 
word  eeems  to  be  derived  from  the  compo- 
nent particle  "in,"  having  the  sense  of  "in- 
to," or  "entry."  Domicile  made  a  person  an 
incola,  as  birth  made  him  civis  (a  dttaen). 
Code,  10.  40.  7;  PhiUim.  Oom.  25.  26. 

 in  Old  Englieh  Law.  A  subject.  St 

Marlb.  pr.;  Fleta,  lib.  2.  e.  47.  f  18. 

INC0LA8  DOMICILIUM  FACIT.  Resi- 
dence creates  domicile.  1  Johns.  Caa.  (N. 
T.)  888.  888.  See  "DomleHe." 

INCOME.  The  gain  which  proceeds  from 
labor,  business,  or  property  of  any  kind.  44 
Pa.  Bt  847.  It  is  as  large  a  word  as  can  be 
need  to  denote  a  person's  receipts  (81  Gh. 
Div.  85),  and  means  "gross  income,"  not 
"proflU"  (18  Wend.  [N.  Y.]  605),  though  the 
contravT  has  been  held  (8  Mete.  [Mais.] 
688). 

INCOMMODUM  NON  SOLVIT  ARGUMEN- 
tum.  An  inconvenience  does  not  solve  an 
argoment 

INCOMMUNICACION.    In  Spanish  law. 

Tbe  condition  of  a  prisoner  who  Is  not  per- 
mitted to  see  or  to  speak  with  any  person 
visiting  him  during  his  conflnemetit.  A  per- 
son accused  cannot  be  subjected  to  this  treat- 


ment nnless  It  be  expressly  ordered  by  the 
Jodge,  for  some  grave  offense,  and  it  cannot 
be  continued  for  a  longer  period  than  is  ab- 
solutely necessary.  Art.  7,  Reglamento  de  26 
Setiembre,  183.5.  This  precaution  is  resorted 
to  for  the  purpose  of  preventing  the  accused 
from  knowing  beforehand  the  testimony  of 
the  witnesses,  or  from  attempting  to  corrupt 
than,  and  concert  sudi  measnres  as  will  ef- 
face the  traces  of  his  guilt.  As  soon,  there- 
fore, as  the  danger  of  his  doing  so  has 
ceased,  the  interdiction  oeaaes  Ukewlas.  Bs- 
crlche.  Die  Ras. 

INCOMPATIBILITY.  InoapabilMy ol««ISt- 
ing  or  being  exercised  together. 

Thne,  the  relations  of  landlord  and  of  ten- 
ant cannot  exist  in  one  man  at  the  same 
time  in  reference  to  the  sann-  land.  Two  of- 
fices may  be  incompatible,  either  from  their 
nature  or  by  statutory  provisiona  Const  U. 


S.  art  6,  S  3,  note  5;  Id.  art.  1.  §  6,  note  2; 
4  Serg.  A  R.  (Pa.)  277;  17  Serg.  &  iL  (Pa.) 

218.  8ee*XNIIce." 

INCOMPETENCY. 

 Of  Officers.   Lack  of  abllitj  or  fttaeaa 

to  discharge  the  required  duty. 

Judges  and  jurors  are  said  to  he  Incom- 
petent from  having  an  interest  in  the  sub- 
ject matter.  A  Judge  Is  also  InoompeCent  to 
give  Judgment  in  a  matter  not  WltldB  Us 
jurisdiction.   See  "Jurisdiction.' 

 Of  witneea.  Want  of  legal  ca^aellT 

to  testify. 

Of  Evidence.    Not  proper  to  be  re- 
ceived. Incompetency  relates  to  the  evidence 
itself,  not  to  the  fact  to  be  proved  thereby. 
 in  French  Law.   Inabtltty  or  insaflh 

cienry  of  a  jndge  to  try  a  cause  brought  be- 
fore him,  proceeding  from  lack  of  jurisdie- 
tlon. 

INCONCLUSIVE.  Not  finally  decisive,  te- 

concluslve  presumptions  are  capable  of  be- 
ing overcome  by  opposing  proof.  3  Boot. 
Inst  8888. 

INCONTINENCE.  Impudldty;  tedolcMoe 
In  nnlawfol  carnal  comnectloa* 

INCORPORALIA  BELLO  NON  ADQUI- 
runtur.  Things  Incorporeal  are  not  acquired 
by  war.  81lMle*&104. 

INCORPORATE. 

(1)  To  form  into  a  corporation;  to  9IW> 
cure  or  to  grant  a  corporate  franchise. 

(2)  To  Include  In  any  writing  the  con- 
tents of  any  other  writing;  whether  hgr  ae- 
toal  Inaertton,  or  hj  mere  rsfsranea  to  tta 
document  to  be  Incorporated. 

INCORPORATION.  The  act  off  crealteE  a 

corporation. 

——In  Civil  Law.  The  union  of  one  do- 
main tO  another. 

INCORPOREAL.  Having  no  body  or  cor- 
pus; not  material  or  tangible;  not  an  ob- 
ject of  sense,  but  existing  solely  In  contem- 
plation 91  law. 

INCORPOREAL  CHATTELS.  A  dean  of 

incorporeal  rights  growing  out  of  or  Inci- 
dent to  things  personal;  such  as  patent 
rli^ta  and  copyrl^tai  2  Stepb.  Oeoun.  ft. 

INCORPOREAL  HEREDITAMENTS.  Any- 
thing, the  subject  of  property,  which  Is  In- 
heritable, and  not  tangible  or  visible,  t 
Wooddeaon.  Leet  4.  A  rl^t  lasuiuE  out  off 

a  thing  corporate,  whether  real  or  personal, 
or  concerning  or  annexed  to  or  exercisable 
within  the  same.  2  Sharswood,  Bl.  Comm. 
20:  1  Washb.  Real  Prop.  10.  See  "Heredit»> 
ments." 

INCORPOREAL  PROPERTY.  Incivillaw. 
That  which  consists  in  legal  right  merely. 
The  same  as  choses  in  action  at  common  law. 

INCORRIGIBLE   ROGUE.    A  species  of 
rogue  or  offender,  described  in  St.  5  Oeo.  IV. 
c.  83.  and  St  1  *  8  VlcL  C  88.   4  SH^h. 
i  Comm.  808. 
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INCREASE.  COSTS  OF.   In  English  law. 

It  was  formerly  a  practice  with  the  jury  to 
award  to  the  successful  party  in  an  action 
the  nominal  sum  of  40a  only  for  hit  costs: 
and  the  court  assessed  by  their  own  officer 
the  actual  amount  of  the  successful  party's 
co8tH;  and  the  arjiount  so  assessed,  over  and 
above  the  nominal  sum  awarded  by  the  Jury, 
was  thence  called  "costs  of  Increase."  Lush, 
Com.  Law  Prac.  775.  The  practlos  has  now 
wholly  ceased.   Rapalje  &  L. 

INCREMENTUM.  In  old  EngU-h  law.  In- 
crease; addition;  accretion.  Gowell. 

INCROACHMENT.  See  "Bncroadiment" 

IMCULPATE.  To  impute  blame  or  guilt; 
to  accuse. 

INCULPATORY.  In  the  law  of  evidence, 
(ioing  or  tending  to  establish  guilt;  intended 
to  establldi  guilt;  erlminatlTO.  BqitIU,  Olrc 
Bt.  261*  lU. 

INCUMBENT.  In  pccleslastioal  law.  A 
clerk  resident  on  his  beneflce  with  cure.  He 
ia  so  called  because  he  does,  or  ought  to. 
bend  tlie  whole  of  his  studies  to  his  duties. 
In  eommon  parianoe^  it  signtflas  ona  vlio  Is 
in  possesaloa  of  aa  oOca;  a%  tlie  present  in- 
cumbent 

INCUMBRANCE.  Any  right  to.  or  inter- 
est in,  land  which  may  subsist  in  third  per- 
sons^ to  thp  diminution  of  the  value  of  the 
estate  of  tlie  tenunt,  but  consistently  with 
the  paB^;ing  of  the  fee.  6  Ooon.  fit?;  S 
Greenl.  Ev.  §  242. 

INCUMBRANCER.  One  who  holda  an  in- 
cumbrance upon  another's  estate. 

INCUR.  To  herome  subject  to;  to  bring 
on.  4  Denio  (N.  Y.)  103.  "Men  contract 
detts;  they  incur  UahiUUes."  16  How.  Pr. 
(N.  T.)  41 

INCURRBRB,  or  INCURRAMINTUM.  To 
beeomo  Uahle  to  or  snhjeot  to.  GoweU. 

INDE.  Thereof;  therafnmn;  tharefora  or 

therewith 

INDE  DATAE  LEGES  NE  FORTIOR  OM- 
nia  poaset.  Laws  were  made  lest  tha  atnmg* 
er  noald  liave  anlimitad  power.  Dar.  3<. 

INDEBITATUS  (Law Lat.)  Indebted.  Nun- 
quam  indebitatus,  never  indebted.  The  title 
of  the  plea  substituted  in  Bnglaad  tw  nil 
debet. 

INDEBITATUS  ASSUMPSIT  (Lat.)  In 
pleading.  That  species  of  m  tion  of  assumj)- 
sit  in  whirl)  till-  iilaiiitifT  allcKf's,  in  his  ilcc 
laration,  first  a  debt,  and  then  a  promise  in 
consideration  of  the  deht  to  paj  the  amount 
to  the  plaintiff. 

It  Is  BO  called  from  the  words  in  which 
the  promise  is  laid  in  the  Latin  form,  trans- 1 
lated  in  the  modem  form,  "being  indebted 
he  promised."  The  promise  so  laid  Is  gen- 1 
erally  an  implied  one  onlv.    See  1  Chit.  PI. 
lii;  Steph.  PI.  318;  4  Robinson.  Prac.  490, 
«t  seq.:  TelT.  »;  4  Ooke^  93b.  This  form  I 


of  action  Is  brought  to  recover  In  damages 

the  amount  of  the  debt  or  demand.  Upon 
the  trial  the  Jury  will,  according  to  evidence, 
give  verdict  for  whole  or  part  of  that  sum. 
3  Sharswood.  Bl.  Comm.  155;  8elw.  N.  P. 
68.  69  et  seq. 

Indebitatus  assumpsit  Is  In  this  distin- 
guished from  "debt"  and  "covenant,"  which 
proceed  directly  for  the  debt,  damages  being 
given  only  for  the  detention  of  tho  debt. 
I>ebt  lies  on  contracts  by  Bpecialty  as  well 
as  liy  i)arol.  while  imli  liilatiis  nssunitixit  lies 
only  on  parol  contracts,  whether  express  or 
Implied.  Browne.  Actions  at  Law,  S17. 

For  the  history  of  this  form  of  action,  see 
3  Reeve.  Hist.  Com.  Law;  2  Comyn.  Cont 
549-556;  I  H.  Hi.  550.  551;  3  BL  OonUB.  164; 
Yelv.  70.    See  "Assumpsit" 

INDEBITI  80LUTI0  (Lat)  In  clvU  law. 
The  payment  to  one  of  what  is  not  due  to 

him.  If  the  paymont  was  made  by  mistake, 
the  civilians  recovered  it  back  by  an  action 
called  coiMlieHo  indebiti.  With  vm,  each  Bum> 
oy  may  be  recovered  by  an  action  of 

sumpsit. 

INDBBITUM  (Lat)  laclvttlaw.  Notdoa 
or  owing.  Dig.  18.  6;  Galv.  Lex. 

INDEBTEDNESS.  The  state  of  being  in 
debt  without  regard  to  the  ability  or  inabil- 
ity of  the  party  to  pay  the  same.  8sa  1 
Story.  Eq.  Jiir.  343;  2  Hill,  Abr.  421. 

But  in  order  to  create  an  indebtedness, 
there  must  be  an  actual  liability  at  the  time, 
either  to  pay  then  or  at  a  future  time.  If, 
for  example,  a  person  were  to  enter  and  be- 
come surety  for  another,  who  enters  Into  a 
rule  of  reference,  he  does  not  thereby  be- 
come a  debtor  to  the  opposite  party  until  the 
rendition  of  the  judgment  on  the  award.  1 
BfasB.lU.  flea  Debt*' 

INDECENCY.  An  act  tending  to  ohscenlty. 
"The  term  [Indecent]  Is  said  to  slgnifjr aiara 
than  'Indelicate,'  and  less  than  'immodest,*— 
to  mean  somethlag  oallt  tar  tha  aya  or  ear.** 
13  FM.  €71. 

INDECENT  EXPOSURE.  Willful  or  neg- 
ligent exposure  of  the  person,  or  the  private 
parts  thereof,  in  a  public  place.  2  Clark  ft 
Marshall.  Crimes,  1130;  2  Gray  (Masa)  72;  22 
Mo.  660;  64  Ind.  828. 

To  constitute  an  offense  at  common  law, 
the  offence  must  be  in  such  a  place  that  a 
nunitx  r  of  persons  raav  he  offended  thMOby. 
11  Cox.  C.  C.  659;  18  Vt.  574. 

INDECIMABLE.    Not  tithablo. 

INDEFEASIBLE.  That  which  cannot  be 
defeated  or  undone.  This  epithet  is  usually 
applied  to  an  estate  or  right  which  cannot  ha 
defeated. 

INDEFEN8U8  (Lat)  One  sued  or  Im- 
pleaded who  refttsea  or  has  aofbiag  ta  aa> 

swer. 

INDEFINITE  FAILURE  OF  I88UE.  8eo 
"Failnre  of  Issue." 

INDEFINITE  NUMBER.  Anumberwhlch 
niay  be  increased  or  diminished  at  pleasure. 
Whea  a  cwporatlim  ia  oompoasd  of  aa  ia- 
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definite  number  of  persons,  any  number  of  ^ 
them  consisting  of  a  majority  of  those  pres- 
ent may  do  any  act,  unless  it  be  otherwise 
regulated  by  the  charter  or  by-laws. 

INDEFINITE  PAYMENT.  That  which  a 
debtor  who  owes  several  debts  to  a  creditor 
makes  without  making  an  appropriation.  In 
that  case  the  creditor  has  a  right  to  make 
such  appropriation. 

INDEFINITUM  AEQUIPOLLET  UNIVER- 
sali.  The  undeflned  is  equivalent  to  the 
whole.   1  Vent.  368. 

INDEFINITUM  SUPPLET  LOCUM  UNI- 

versalis.  The  undefined  supplies  the  place 
of  the  whole.   4  Coke,  77. 

INDEMNIFY.  To  save  harmless;  to  se- 
vure  against  loss  or  damage:  to  make  good; 
to  put  one  in  the  situation  he  was  in  before 
sustaining  a  loss. 

INDEMNIS  (Latj  Without  loss,  damage, 
or  harm. 

INDEMNITEE.  The  person  who  is  pro- 
tected by  a  contract  of  indemnity. 

INDEMNITOR.  The  person  who,  by  a  con- 
tract of  indemnity,  agrees  to  protect  an- 
other. 

INDEMNITY.  That  which  is  given  to  a 
person  to  prevent  his  suffering  damage.  2 
McCord  (S.  C.)  279. 

Security  to  save  harmless.  A  contract 
whereby  one  party  agrees  to  secure  another 
against  an  anticipated  loss  or  damage.  • 

For  distinction  between  "indemnity"  and 
"guaranty,"  see  "Guaranty." 

INDEMPNIS  (I^w  Lat.)  The  old  form  of 
writing  indevmis.  Towns.  Pi.  19.  So.  in- 
dempni/icatus  for  indemnificatus. 

INDENIZATION.  The  act  of  making  a 
denizen. 

INDENT  (Lat.  in,  and  tlrm.  tooth).  To  cut 
in  the  shape  of  teeth. 

Deeds  of  indenture  were  anciently  written 
on  the  same  parchment  or  paper  as  many 
times  as  there  were  parties  to  the  instru- 
ment, the  word  chirographum  being  written 
between,  and  then  the  several  copies  cut 
apart  in  a  zigzag  or  notched  line  (whence 
the  name),  part  of  the  word  chirographum 
being  on  either  side  of  it,  and  each  party 
kept  a  copy.  The  practice  now  is  to  cut  the 
top  or  side  of  the  deed  in  a  waving  or  notch- 
ed line.    2  Sharswood,  Bl.  Comm.  295. 

To  bind  by  indentures;  to  apprentice;  as, 
to  indent  a  young  man  to  a  shoemaker.  Web- 
ster. 

 In  American  Law.  An  indented  cer- 
tificate issued  by  the  government  of  the 
United  States  at  the  close  of  the  Revolution, 
for  the  principal  or  interest  of  the  public 
debt.  Ramsay;  Hamilton;  Webster;  Eliot, 
Funding  System,  35;  5  McLean  (U.  S.)  178; 
Act  April  30.  1790,  Sess.  2,  c.  9,  5  14;  Act 
March  3.  1825.  Sess.  2.  c.  65.  5  17.  The  word 
is  no  longer  in  use  in  this  sense. 


INDENTURE.  A  formal  written  inatru- 
ment  made  between  two  or  more  persons 
in  different  interests,  as  opposed  to  a  deed 
poll,  which  is  one  made  by  a  single  person, 
or  by  several  having  similar  interests. 

Its  name  comes  from  a  practice  of  indent- 
ing or  scolloping  such  an  instrument  on  the 
top  or  side  in  a  waving  line.  This  is  not 
necessary  in  England  at  the  present  day.  by 
St.  8  &  9  Vict.  c.  106,  §  5,  but  was  in  Lord 
Coke's  time,  when  no  words  of  indenture 
would  supply  its  place.  5  Coke,  20.  In  this 
country  it  is  a  mere  formal  act,  not  neces- 
sary to  the  deed's  being  an  indenture.  See 
Bac.  Abr.  "leases'  (E  2);  Comyn,  Dig. 
"Fait"  (C,  and  note  d);  Litt.  §  370;  Co.  Litt. 
143b.  229a;  Cruise,  Dig.  tit.  32.  c.  1,  §  24;  2 
Sharswood.  Bl.  Comm.  294;  2  Washb.  Real 
Prop.  587  et  seq.;  1  Steph.  Comm.  447.  The 
ancient  practice  was  to  deliver  as  many  cop- 
ies of  an  instrument  as  there  were  parties 
to  it.  And  as  early  as  King  John  it  became 
customary  to  write  the  copies  on  the  same 
parchment,  with  the  word  chirographum,  or 
some  other  word,  written  between  them,  and 
then  to  cut  them  ai)art  through  such  word, 
leaving  part  of  each  letter  on  either  side 
the  line,  which  was  at  first  straight,  after- 
wards indented  or  notched.  1  Reeve,  Hist. 
Eng.  Law,  89;  Du  Cange;  2  Washb.  Real 
Prop.  587  et  seq.    See  "Indent." 

INDENTURE  OF  APPRENTICESHIP.  .\ 

contract  In  two  parts,  by  which  a  person  is 
bound  to  serve  another  in  his  trade,  art.  or 
occupation,  on  condition  of  being  lnstmcte<1 
In  it.    See  "Apprentice." 

INDEPENDENT    CONTRACT.     One  In 

which  the  mutual  acts  or  promises  have  no 
relation  to  each  other,  either  as  equivalents 
or  considerations.  Civ.  Code  La.  art  1762; 
1  Bouv.  Inst,  note  699. 

INDEPENDENT  COVENANTS.  Covenants 
in  an  instrument  which  are  independent  of 
each  other,  or  where  the  performance  of  one 
does  not  depend  on  the  performance  of  the 
other.   1  Seld.  247. 

INDEPENDENTER  SE  HABET  AS8ECU- 

ratio  a  viaggio  navis.    The  voyage  insured 
Is  an  independent  or  distinct  thing  from  the 
voyage  of  the  ship.    3  Kent,  Comm. 
note. 

INDETERMINATE.  That  which  is  uncer- 
tain, or  not  particularly  designated;  as,  if 
I  sell  you  one  hundred  bushels  of  wheat, 
without  stating  what  wheat.  1  Bouv.  Inst, 
note  950. 

INDEX  ANIMI  SERMO.  Speech  is  the  in- 
dex of  the  mind. 

INDIAN  TRIBE.  A  separate  and  distinct 
community  or  body  of  the  aboriginal  Indian 
race  of  men  found  in  the  United  States. 
See  5  Pet.  (U.  S.)  1,  16,  17;  20  Johna  (N. 
Y.)  193;  3  Kent.  Comm.  308-318;  Story. 
Const.  S  1096;  4  How.  (U.  S.)  567;  1  Mo- 
Lean  (U.  8.)  254;  6  Hill  (S.  C.)  546;  S 
Ala  (N.  S.)  48. 
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INDICARE  (Law  Lat  from  index,  a  show- 
er or  pointer).  In  the  ctvtl  law.  Ttosliowor 

discover. 

To  llz  or  toll  tlio  price  of  a  thing.  GbIt. 


To  Inform  against;  to  accuse.  Dig.  50.  16. 
197. 

INDICATIF.  An  abolished  writ  by  which 
a  prosecution  was  In  some  cases  removed 
tnm  a  oonrt  duristlan  to  tbo  queen's  bendu 
Snc  Lond. 

INDICATION.  In  the  law  of  evidence.  A 

slfm  or  token;  a  fact  pointing  to  some  Infer- 
ence or  conclusion.  Burrili,  Circ.  Ev.  251, 
262.  26S.  S7S. 

INOICAVIT  (Lat.  from  indUure,  to  show). 
In  English  practice.  A  writ  of  prohibition 
that  lies  for  a  patron  of  a  church,  whose 
rlerk  i.s  sued  In  the  spiritual  court  by  the 
clerk  ot  another  patron,  lor  tithes  amount- 
ing to  a  fourth  part  of  the  valne  of  the  Ut- 
ing.  3  Bl.  Comm.  91;  S  Strph.  Comm.  711. 
So  termed  from  the  emphatic  word  of  the 
LAtlB  form.  Reg.  Orlg.  S6h,  26. 

INDICIA  (Lat.)  Signs;  marks.  Conjec- 
tures which  r<  sult  from  circumstances  not 
Absolutely  certain  and  necessary,  but  merely 
i»iobable»  and  which  maj  turn  out  not  to  oe 
true,  thoo^  they  have  tiie  appearance  of 
truth. 

The  torn  la  mndi  used  in  the  dvll  law 
in  a  sense  nearly  or  entirely  synonjrmous 
with  "circumstantial  evidence."  It  denotes 
facts  which  give  rise  to  Inferences,  rather 
tlian  the  inferences  themselves.  However 
nnnieroas  Indieto  may  be,  they  only  tfiow 
that  a  thlnp  may  be,  not  that  It  has  been. 
An  indicium  can  have  effect  only  when  a  con- 
nection is  essentially  neosaMOy  with  the 
principal.  Effects  are  known  by  their 
causes,  but  only  when  the  effects  can  arise 
only  from  the  causes  to  wliich  thoy  are  at- 
tributed. When  several  causes  may  have 
produced  one  and  the  seme  effect.  It  la  there* 
fore  unreasonable  to  attribi^  It  to  any  pai^ 
ticular  one  of  such  causes. 

no  tons  la  orach  used  in  conunon  law  of 
signs  or  marks  of  Identity.  For  example,  in 
replevin  it  is  said  that  property  must  have 
indicid.  or  ear  marks,  hy  which  to  distin- 
guish it  from  other  property  of  the  same 
kind.  So  It  la  mndl  need  In  the  phraae 
"indicia  of  crime,'*  In  a  Mnae  Similar  to  that 
of  the  civil  law. 

iNDiCIUiyi  (Lat.)  In  civil  law.  A  sign  or 
■Mfk;  a  apeclea  of  praot  aaawerlng  Tory 

nearly  fo  the  "circumstantial  evidence"  of 
the  common  law.  Best.  Pres.  p.  13,  {  11. 
Mto;  Wllla,  Ore.  Br.  24. 

ININCTeD.  Baring  had  an  ladtetment 
land  agidnat  Um. 

niDICTBK.  A.  peraon  Indicted. 

INDICTIO  (Lat.)   Jn  old  pnhHe  law.  A 
declaration;  a  proclamation.    Jndirtin  belli, 
a  declaration  or  iudiction  of  war.   Molloy  i 
daJw.  Var.  17.  1 


IN  DICTION.  The  space  of  fifteen  years. 

It  was  used  in  dating  at  Rome  and  In 
England.  It  began  at  the  dismission  of  the 
Nicene  eonncil,  A.  D.  312.  The  first  year 

was  reckoned  the  first  of  the  first  Indlctlon, 
and  .so  on  till  fifteen  y^ars  afterwards.  The 
sixteenth  year  wan  tlie  first  year  of  the  sec- 
ond indiction;  the  thirty-first  year  was  the 
first  year  of  the  third  Indlctlon,  ete. 

INDICTMENT.  In  criminal  practice.  A 
written  accusation  against  rae  or  more  per- 
aona  of  a  crime  or  misdemeanor,  presented 
to,  and  preferred  upon  oath  or  affirmation 
by,  a  grand  jurv  h-gallv  convoked.  4  Bl. 
Comm.  28d;  Co.  Litt  126';  2  Hale,  P.  C.  152; 
Bac.  Abr.:  Comyn,  IMg.;  1  Chit.  Crlm.  Law, 
168. 

An  accusation  at  the  suit  ot  the  crown, 
found  to  he  tnie  by  the  eatha  ot  a  grand 

jury. 

A  written  accusation  of  a  crime  presented 
upon  oath  by  a  prand  jury. 

The  word  is  said  to  be  derived  from  the 
old  French  word  iitdtter,  which  algnHlea  to 
Indicate,  to  show,  or  point  out.  Its  object 
Is  to  indicate  the  offense  charged  against 
the  aocuaed.  Rey  des  Inst.  I'Angl.  tom.  2.  p. 
347. 

A  distinction  has  been  taken  between  "in- 
dictment" and  "presentment."  the  former 
being  a  bill  of  indictment  presented  to  the 
grand  Jury  by  the  prosecuting  officer,  and 
by  It  found  to  be  "a  trtie  bill:"  while  the 
latter  is  a  return  made  by  the  grand  jury 
of  its  own  motion,  upon  which  a  bill  of  In- 
dictment was  subsequently  framed.  4  Bl. 
Comm.  301;  7  Grat.  (Va.)  631.  This  dis- 
tinction is  no  longer  of  imich  i)ra<  tical  im- 
portance; an  indictment  in  modern  practice 
i>eing  holh  a  finding  and  a  pteaantment. 
See  9  Gray  (llaaa.)  S90. 

INDICTOR.  Tie  wlio  c  au.ses  another  to  be 
Indicted.  The  latter  is  sometimes  called  the 
"indictee." 

INDIFFERENT.  To  have  no  bias  or  par- 

tttflty.  7  Conn.  229.  A  juror,  an  arbitra- 
tor, and  a  witness  ought  to  be  Indifferent; 
and  when  they  are  not  so  they  may  be  dial- 
lenged.  See  9  Conn.  42. 

INDIGENA  (Lat.  from  tndr.  in,  and  ijrnn. 
gigno,  to  t>eget).  A  native;  born  or  bred  In 
the  same  country  or  town.  Ains worth.  A 
subject  bom.  or  naturalised  by  act  ot  par- 
liament. Opposed  to  oKeaipetta.  Rymer, 
tom.  15,  p.  27;  Go.  Utt  8a. 

INDIRECT  EVIDENCE.    Evidendo  which 
does  not  prove  the  fact  in  queation,  but^e 
from  which  It  may  be 
dence." 


INDISTANTER.  Instanter. 

INDITEE  (Law  Fr.)  In  old 
An  indictee.    9  Coke,  pref. 


Bngllah  law. 


INDIVIDUUM  (Lat  )  In  civil  law.  That 
cannot  be  divided.    Calv.  Lex. 

INDIVISIBLE.  Which  cannot  be  separat- 
ed; entire. 
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INEBRIATE 


INDIVISUM  (Lat.)  That  which  two  or 
more  personB  hold  in  common  without  par- 
tttloa;  midivlded. 


INDOR8AT.  In  old  Scotch  law. 
S  Flte.  CMm.  Tr.  41.  i 


Indorsed. 


it  la  to  b«  executed.  TMt 

called  "backing." 


INDORSE.  To  write  on  the  back.  Bills  of 
exchange  and  promissory  notes  are  indorsed 
by  a  party's  writing  his  name  on  the  back. 
Wrlto  iB  MaflsadiiiMtta  are  indorsed  in  some 

caj^es  by  a  prrson's  writing  his  name  on  the 
back,  in  which  case  he  becomes  liable  to 
pagr  tlw  eoats  of  tbe  suit. 

INDORSEE.  The  person  to  whom  a  nego- 
tiable inatnuBent  ii  tmutorred  bj  Indorae' 

ment 

INDORSEMENT. 

 tn  Commercial  Law.    That  which  is 

uritton  on  the  back  of  an  instrument  la 
writing,  and  which  baa  relation  to  it 

Writing  oneTe  name  on  tlie  bMdc  4rf  a  prani- 
issory  note  or  other  negotiable  inatmment 

20  Vt.  499. 

An  indorsement  ia  generally  made  pri- 
marily for  the  purpose  of  transferring  the 
rights  of  the  holder  of  the  instrument  to 
some  other  person.  It  has,  however,  various 
reenltfl^  each  as  rendering  the  Indorser  lia- 
ble In  ontain  erenta;  and  hence  ao  indorse- 
ment 1b  sometimes  made  merely  for  the  pur- 
pose of  additional  security.  This  is  called 
an  "accommodation  indoreementf  when  done 
without  consideration  other  than  an  ex 
ihange  of  indorsements.  See  "Accommoda- 
tion." 

(1)  A  blank  indorsement  is  <»e  in  which 
the  name  of  the  Indorser  only  Is  written  upon 
the  InBtrument.  It  is  commonly  made  by 
writing  the  name  of  the  indorser  on  the 
bMik  (IS  8erg.  &  R.  rFi^]  SIS),  bat  a  writ- 
lag  across  the  face  may  answer  the  same 
purpose  (18  Pick.  [Mass.]  63;  16  East,  12). 

(2)  An  indorsement  in  full  Is  one  in  which 
mratlon  is  made  of  the  name  of  the  in* 
dorsee.   Chit  Bills.  170. 

(3)  A  conditional  indorsement  is  one  made 
subject  to  some  condition  without  the  per- 
formanoe  of  which  the  laatmment  win  not 
be  or  remain  valid.    4  Taunt.  30. 

(4)  A  qualified  indorsement  is  one  which 
restrains,  or  limits,  or  qualifies,  or  enlarges 
the  liability  of  the  indorser.  In  any  manner 
dllferent  from  what  the  law  generally  im- 
ports as  his  true  liability,  deducible  from 
the  nature  of  the  instrument.  Chit  Bills 
(Sth  Bd.)  Ml;  7  Ttant  160.  Tbi^  words 
commonly  used  are  sans  recours,  without  re> 
course.    3  Mass.  225;  12  Mass.  14. 

(5)  A  restrictive  indorsement  Is  one  which 
restrains  the  negotiability  of  the  instrument 
to  a  particular  person,  or  fOr  a  particular 
purpose.    1  Rob.  (La.)  222. 

——In  Criminal  Law.  An  entry  made  upon 
the  back  of  a  writ  or  warrant 

When  a  warrant  for  the  arrest  of  a  per- 
son charged  with  a  crime  has  been  issued 
by  a  Justice  of  the  peace  of  one  county, 
wliich  is  to  be  executed  in  another  oonnty. 
It  ia  neoBMarr.  In  soma  states  that  it  duniM 
bt  tedoreed  bgr  a  Justloe  of  the  oonnty  where 


INDORSER. 
indorsement. 


The  person  who 


INDUCEMENT. 

 In  Contracts.    The  benefit  which  th- 

obligor  is  to  receive  from  a  contract  la  th« 
inducement  for  making  It 

 In  Criminal  Law.  The  motive.  Con- 
fessions are  sometimes  made  by  crimilnals 
under  the  inihieDoe  of  promlsea  or  tfireat& 
When  these  promises  or  threats  are  made  by 
persons  in  authority,  the  confessions  c&noot 
be  received  in  evidence.    See  "Confession." 

—In  Pleading.  The  statement  of  matter 
which  is  introductory  to  the  prlndpnl 
ject  of  the  declaration  or  plesi,  and  wtild  ll 
necessary  to  explain  or  elucida'.e  it.  Sef 
"OoUoqulnn." 

INDUCIAE  (Lat> 

 in  Civil  Law.  A  truce;  cessation  from 

hostilitieB  *for  a  time  agreed  upon.  Also, 
such  agreement  itself.  Calv.  Lex.  So  in 
international  law.  Grotius  do  Jure  Belli, 
lib.  8.  c.  2,  §  11;  Huber,  Jur.  Clr.  p.  7U.  i 
22. 

—In  Old  Practice.  A  delay  or  indulgence 
allowed  bf  taw.   Caly.  Lex.;  Du  Gange; 

Bracton,  fol.  852b:  Plata,  lib.  4.  c.  5.  5  8. 
See  Bell,  Diet;  Burton.  Law  ScoL  561.  So 
used  in  old  maritime  law;  e.  g..  an  inductae 
of  twenty  days  after  safe  arrival  of  vesstl 
was  allowed  in  case  of  a  bottonuy  bond,  Ii 
raise  principal  and  intersot  LOOOk  4a  Jilt 
Mar.  Ub.  2,  c.  6,  S  11- 

INDUCIAE  LEQALES  (Lat.)  In  Scotch 
law.  The  days  between  the  citation  of  the 
defendant  and  the  day  of  appearance;  the 
days  between  the  teste  day  and  daj  oC  n- 
tnm  of  the  writ 


INDUCTION.  In  ecclesiastical  law. 
giving  a  clerk,  instituted  to  a  benefice,  the 
actaal  possession  of  its  temporalities,  in  the 
nature  of  llTery  of  selsfaL  AjiiA^  ftr.  US. 

INDULGENCE.  A  favor  granted. 

It  is  a  general  rule  that  where  a  creditor 
givea  indulgence.  \sj  entering  into  a  bindlm 
contract  with  a  principal  debtor,  by  whIA 
the  surety  Is  or  may  be  damnified,  sudi 
surety  is  discharged,  because  the  creditor 
has  put  It  out  of  his  power  to  enforce  In- 
medlnte  payment,  when  the  mirety  wwild 
have  a  right  to  reqiOlre  him  to  do  so.  ( 
Dow.  Pari.  Cas.  SSS;  S  Mer.  STS;  Bna.  Air. 
"Oblig."  (D). 

INDULTO.  In  Spanish  law.  The  condo 
nation  or  remission  of  the  punishment  Im- 
posed on  a  criminal  for  hla  oflenae.  L.  1. 
tit.  32,  pt  7.  ThU  power  la  emInMr 

vested  In  the  king. 

INDUMENT.    Endowment  (g.  c.) 

INDUSTRIAM.    See  "Per  Industrial." 

INEBRIATE.  An  habitual  drunkanL  ▲ 
person  rendered  unfit  by  haWtiMil 
cation,  to  tranaaet  ~ 
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INFEKIOK 


INELIGIBILITY.   The  Incapacity  to  be 
lAwtully  elected  to  «a  ollleeb 

INE88E  POTEST  OONATIONI.  MODUS, 
conditio  sive  causa;  ut  modue  eet;  ei  condi- 
tio; quia  causa.  In  a  gift  there  may  be  man- 
ner, condition,  and  cause;  as  (ut),  intro- 
ducee  a  maaner;  if  a  coaditlon;  be- 

eanae  (fihto).  a  eauae.  Dyer.  1S8. 

INEVITABLE  ACClOENT.  A  term  twed 
in  the  civil  law.  nearly  ■ynonymoiia  with 
fortuitous  event.  10  MlM.  612. 

Any  aoddent  wbich  cannot  be  foreseen 

and  prevented.  Though  used  as  synonymous 
with  "act  of  God,"  it  would  seem  to  have  a 
wider  meaning,  including  not  only  accidents 
reauitlDg  from  natural  forces,  but  those 
orlglnatittK  from  human  agenelea.  4  Dous. 
287,  290.  per  Lord  Mansfield;  21  Wend.  (N. 
Y.)  198.  per  Cowen,  J.;  3  Blackf.  (Ind.) 
222;  2  c;a.  349;  10  Miaa.  672;  1  Fare.  Coat, 
936;  WbarL  Neg.  663. 

 In  the  Law  of  Maritime  CoHlelene.  In- 
evitable accidont,  "an  occurrence  which  the 
party  charged  with  the  collision  could  not 
poaslbly  prevent  by  the  exercise  of  ordinary 
care,  caution,  and  maritime  aUll."  2  Wall. 
(U.  S.)  550. 

INEST  CE  JURE.    It  Is  Implied  hy  law. 

INFALISTATU8  (Law  Lat.  from  in,  and 
Pr.  fQluise.  the  aeaafaore).  In  old  Bngliah 
law.  Expnsed  upon  the  sanda  OF  aeaahore. 
A  specioB  of  punishment  mentioned  in  Heng- 
ham.  Sanuna  Fnrva,  c  3;  CknreU. 

INPAMI9(Lat.)  in  Roman  law.  One  who. 
In  consequence  of  the  application  of  a  gen- 
eral rule,  and  not  by  Ttrtne  of  an  arbitrary 

decision  of  the  censors,  lost  his  political 
rights,  but  preserved  his  civil  rights.  Sa- 
▼Igny.  Dr.  Rom.  |  79. 

INFAMOUS  CRIME.  A  crime  which  worka 
infamy  in  one  who  has  committed  it. 

 In  the  United  States.  It  has  been  held 

that  only  those  cr  inn  s  are  infamous  that 
were  ao  at  common  law  (1  Dak.  289),  but 
the  general  rale  la  that  any  ottense  is  in- 
famous that  may  he  punished  by  death,  or 
by  imprisonment  in  the  penitentiary,  with 
or  without  hard  labor.  128  U.  8.  393;  8 
Gray  (Mass.)  349;  76  Mich.  61L 

The  teat  la  the  poaalble  pnnlahment,  and 
not  that  awarded  in  a  particular  eaae.  114 

U.  S.  417. 

 At  Common  Law.    Treason  and  all 

felonies,  and  certain  miademeanora  affecting 
the  public  Interest  moat  eloeely.  were  In- 
famous trimca.  the  nature  of  the  crime 
being  the  test.   1  Greenl.  Ev.  S  373;  114  U. 

a  417. 

INFAMY.  That  state  which  is  produced 
1^  the  conviction  of  an  Infamous  crime,  and 
the  loss  of  honor,  which  renders  the  tn- 
fkmona  peraon  incompetent  aa  a  witneaa. 

INFANQTHEFE  (from  in.  within,  fanfj. 
talcen,  ard  thcf,  or  thmf,  a  thief).  In  old 
Bngliph  law  A  thief  talien  in,  or  within;  <. 
A,  wttbin  Oie  manor  or  liberty  of  any  man 


having  jurisdiction  to  try  him.  Spelman; 
Fleta.  lib.  (5.  c.  37,  §  2.  A  thief  taken  on  any 
one  s  lands,  being  one  of  his  own  men  orten- 
ants.  found  in  pos.'^osslon  of  the  thing  8tolp>n. 
Bracton.  fol.  154b;  2  Reeve.  Hist.  Eng.  I-.aw. 
40. 

The  privilege  or  liberty,  anciently  granted 
to  lords  of  certain  manors,  to  try  auch  of- 
fendera  Id.;  Cowell;  LL.  Onl.  Goaa.  lib.  2. 
tote. 

INFANS  NON  MULTUM  A  FURI08O 
diatat.  An  infant  does  not  differ  much  from 
a  lunalie.  Bracton.  lib.  3.  c.  2.  s  8;  Dig. 
50.  17.  6.  40;  1  Story.  Eq.  Jur.  M  223.  224. 

242. 

INFANT.  At  common  law,  one  of  uither 
sez  under  the  age  of  twentyone  years.  Oo. 

Lltt.  171.  By  statute,  the  age  at  which  fe- 
males reach  their  majority  has  been  lowered 
In  some  atatea.  See  "Age." 

INFANTIA  (Lat  from  infon»).    la  the 

'  civil  law.  The  age  from  birth  till  the  com- 
pletion of  seven  years.  4  Di.  Comm.  22: 
Calv.  Lex.;  Hrtnec.  Blem.  Jur.  dr.  lib.  1.  tit. 
21.  i  247. 

INFANTICIDE.  The  mnrdor  of  a  new-born 
infant.  It  is  thus  distlnguinhable  from 
"abortion"  and  "foeticide,"  which  are  limit- 
ed to  the  deatruction  of  the  life  of  the  foet*» 
in  utero. 

INFANZON.  in  Spanish  law.  A  peraon  of 
noble  birth,  who  ezereiaaa  within  his  do- 
mains and  inheritance  no  Other  rights  and 

privileges  than  those  conceded  to  him. 

INFEFT.  In  Scotch  law.  To  give  seisin 
or  poaaeaaion  of  landa;  to  inveat  or  enfeoff. 
1  Kamea,  Bq.  216. 

INFEFTMENT. 

—In  Old  Scotch  Law.  Investiture  or  la- 
feudatlon.  Including  both  charter  and  aalaln. 

1  Forbes.  Inst.  pt.  2,  p.  110. 

 In  Later  Law.  Stutinc.  or  the  instru- 
ment of  poaaeaaion.  Bell,  Diet 

INFEN8ARE  CURIAM  (liaw  Lat)  An 

expression  applied  to  a  court  when  it  sug- 
gested to  an  advocate  something  which  he 
had  omitted  through  mlatake  or  ignorance. 
Spelman. 

INFEOFFMENT.  The  act  or  instrument 
of  feoffment.  In  Scotland  it  is  synonymous 
with  Msine,  meaning  the  Instrument  of  pos- 
session. Formerly  it  was  synonymous  with 
"investiture."  Bell.  Diet  See  "Enfeoffment" 

INFERENCE.  .\  conrluslon  drawn  byre^ 
son  from  premises  established  by  proof. 

INFERIOR.  One  who.  in  relation  to  an- 
other, has  loss  power  and  is  below  him;  one 
who  is  hound  to  obey  another.  Ho  who 
makea  the  law  ia  the  auperior;  he  who  ia 
bound  to  oh&r  it.  the  inferior.  1  Bo«t. 
Inat  note  8. 
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INFERIOR  COURTS.  By  this  term  are 
understood  all  courts  except  the  suprfine 
tourts.  An  inferior  court  is  a  court  of  lim- 
ited Jurisdiction,  and  it  must  appear  on  the 
face  of  Its  proeeedlngs  that  it  has  Juviadle- 
tlon,  or  its  proceeding*  will  be  fold.  S 
Bouv.  Inst,  note  2529. 

INFICIARI,  or  INFITIARI  (Lat.)  In  the 
elvil  law.  To  deny;  to  deny  one's  liability; 
to  refuse  to  pay  a  debt  or  restore  a  pledge;  to 
deny  the  allegation  of  a  plaintiff;  to  deny 
the  diarg«  of  an  aeeuaer.  Galv.  Lex. 

INFICIATIO  (Lat.)  In  civil  law.  Denial; 
denial  of  fact  alleged  by  plaintiff, — especial- 
ly, a  denial  of  debt  or  deposit  Vocat;  Galv. 
Lex. 

INFIDEL.  (;n.-  wlio  does  not  believe  in 
the  existence  of  a  Ood  who  will  reward  or 
punish  in  this  world,  or  that  which  is  to 
come.  Wllles,  B50.  One  who  professes  no 
rflifrion  that  can  bind  his  conscience  to 
speak  tlie  truth.    1  Oreenl.  Ev.  S  368. 

This  term  has  been  very  indefinitely  ap- 
plied. Under  the  name  of  "infidel,"  Lord 
Coke  comprises  .Jews  and  heathens  (2  Inst. 
50(1;  3  inst.  1  •;■'•).  and  Hawkins  includes 
among  infidels  such  as  do  not  believe  either 
in  the  Old  or  New  Testament  (Hawk.  P.  C. 
bk.  t  c  4€.  f  148). 

INFIDELITAS  (Lat.)  In  feudal  law.  In 
fidelity;  faithlessness  to  one's  feudal  oath. 
Spelnum. 

INFIDUCIARE  (Law  Lat)  In  old  Euro- 
pean law.  To  pledge  propartj.  Spebnan. 

INPIHT  (teott).  An  assault  upon  an  in- 
habitant of  same  dwelling.-  'Ane.  Inst  Bag. 

INFINITUM  IN  JURE  REPROBATUR.' 
That  which  is  infinite  or  endless  is  reprc- ' 
hentfUe  In  law.  9  Ooke.  4S. 

INPIRMATIVe.  Weakening.  Webster. 

Tending  to  weaken  or  render  infirm;  dls- 
probabilizing.  3  Benth.  Jud.  Ev.  13.  14. 
Exculpatorjr  is  used  by  some  authors  as 
synonymous.  See  Wills,  Circ.  Br.  120  st 
seq.;  Best  Pres.  {  217  et  seq. 

INFIRMATIVE  CONSIDERATION.  In  the 
law  of  evidence.  A  consideration,  supposi- 
ti<Hi,  or  hypothesis  of  which  the  criminative 
facts  of  a  ease  admit  and  which  tends  to 
weaken  the  Inference  or  presumption  uf 
guilt  deducible  from  them.  Burrill,  Circ. 
St.  168*155. 

INFIRMATIVE  FACT.  In  the  law  of  evi- 
dence. A  fast  set  up,  proved,  or  oven  sup- 
posed, in  opposition  to  the  criminative  facts 
of  a  case,  the  tendency  of  whleh  is  to  weak- 
en the  force  of  the  inference  of  guilt  de- 
ducible from  them.  3  Benth.  Jud.  Ev.  14; 
Best.  PrsA  1  817  et  weq,;  Bnrrill,  CSlre.  Br. 
164. 

Otherwise  called  an  *'exealpatory  ftat" 

INFIRMATIVE  HYPOTHESIS.  In  the  law 
of  evidence.  An  hypothesis  upon  which  the 
criminative  cinaimstances  may  be  explained 


consistently  with  tiie  Innoeanoa  oC  tiM  no- 

cused. 

INFORMAL.    Deficient  in  matters  of  form. 
INFORMALITY.  Want  of  legal  focm. 
INFORMATION. 

 In  French  Law.  The  act  or  instru- 
ment which  contains  the  depositions  of  wit- 
nesses against  the  accused.  Poth.  Ptoe. 
Cir.  9  8,  art  5. 

 In  Practice.  A  complaint  or  accusa- 
tion e.xliibited  against  a  person  for  amat 
criminal  offenas.   4  BL  Ooinm.  308.  I 

It  differs  in  no  respect  from  an  Indlrtment 
in  its  form  and  substance,  except  that  it  is 
filed  at  the  mere  discretion  of  the  proper  I 
law  officer  of  the  government  ex  officio, 
without  the  interrentlon  of  a  grand  Jury.  4 
Bl.  Comm.  308.  The  process  has  not  \H;;n 
formally  put  in  motion  by  congress  for  mis- 
demeanors, but  Is  common  In  elTtl  pitMs>  ' 
cutions  for  penalties  and  forfeitures.  3 
Story.  Const.  659.  The  information  is  usual- 
ly made  uiion  knowledge  given  by  some  oth- 
er person  than  the  officer,  called  tlie  **ie> 
later." 

The  term  is  also  applied  to  the  pleading 
by  which  proceedings  by  the  govenunost 
particularly  thoas  ot  a  ffiuMi  erlminnl  eha^ 
acter,  are  begun. 

INFORMATION  IN  THE  NATURE  OF  A 
quo  warranto.  A  proceeding  against  the 
USUI  I  I  of  a  franchise  or  ofllce.  See  "Qaa 

Warranto." 

INFORMATION  OF  INTRUSION.  A  p-o 
ceeding  instituted  by  the  state  prosecuUng 
officer  against  intruders  upon  the  public  do- 
main. See  Gten.  St  Mass.  c  141;  t  Pick. 
(Iteas.)  SS4:  6  Leigh  (Va.)  S88. 

INFORMATUS  NON  SUM  (Lat.)  In  prac- 
ti<  e.  I  am  not  informed.  A  formal  answer 
made  in  court  or  put  upon  record  by  an  at- 
torney when  he  has  noUiing  to  say  in  de 
fense  of  his  cUsmt  Stjlesi  Rcc  tTI. 

INFORMER.  A  person  who  informs  or 
prefers  an  accusation  against  another,  whom 
he  suspeeta  of  the  Tiolation  of  some  penal 
statute. 

INFORTIATUM  (Lat)  In  civil  law.  The 
second  part  of  the  Digest  or  Fnndectas  of 
jQsUniaa.  See  "Digest" 

This  part,  which  commomes  with  the 
third  title  of  the  twenty-fourth  book,  and 
ends  with  the  thirty-eighth  book,  was  thus 
called  because  it  was  the  middle  part,  which. 
It  was  said,  was  supported  and  fortified  by 
the  two  others.  Some  have  supposed  dmt 
tills  name  was  given  to  it  because  it  treats 
of  Buoceflsions.  substitutions,  and  other  im- 
portant mattors,  and,  being  more  used  than 
the  others,  produced  greater  fees  to  the  law> 
yers, 

INFRA  (Lat)  Below;  under:  beneath; 
underneath.  The  opposite  Of  fupra,  above 
Thus,  we  say,  primo  gradu  est, — supra,  pater 
mater,  infra.  nUu9,  ftttn;  in  the  first  dsgiei 
Of  kindred  in  the  — ***f""g  tbi^  akMe  to 
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tbe  fatber  and  tbe  mother,  below.  In  the  de- 
eoeiMMng  Unob  mh  and  duster.  Imt.  S. 
6.  1. 

In  another  aeiiBe^tbis  word  signifies  "with- 
in;" as,  infra  corptu  ctvitatit,  within  the 
body  of  tbe  coontr:  infra  praeMio^  wtthln 

the  guard?.  Po  of  tinio.  "during;"  infra 
furoremt  during  the  madness.  This  use  is 
not  claastcel.  The  sole  iustance  of  the  word 
in  this  BPnse  In  the  Code,  infra  anni  spatium 
(Code.  bk.  5.  tit.  9.  §  2),  is  corrected  to 
intra  anni  .spatium.  in  the  edition  of  the 
CoriHis  Jur.  Ci?.  ol  1833,  at  Leipaic  The 
use  of  infra  for  intra  eeems  to  have  sprung 
up  among  the  barbarians  after  thp  fall  of 
the  Roman  empire.  In  Italian,  the  preposi- 
tion fra,  whidi  Ifl  a  oormption  of  infra.  Is 
used  In  tbe  aenae  of  intra.  Bonettl,  Ital. 
Diet. 

INFRA  AETATEM  (Lat.)    Within  or  un- 


INFRA  ANN08  NUBILE8  (LftW  Lftt)  Un- 
der marriageable  yean;  not  yet  of  auurriage* 

.'«bie  age.    6  Coke,  22. 

INFRA  ANNUM  LUCTUS  (I.at.)  Within 
tbe  year  of  grief  or  mourning.  1  Sharswood. 
BI.  Comm.  457;  Code.  5.  9.  2.  But  infra 
anni  .spatiutn.  Is  the  phrasp  used  in  tlie  pas»- 
a.?;o  in  the  Code  referred  to.  See  Corp.  Jur. 
Civ.  1843.  Leipaic.  Intra  tempu*  luctut  oc- 
curs In  Norellm  If.  e.  40.  This  jmt  warn  nt 
tirst  ten  months,  afterwards  twetve.  1  Beotk, 

M.  (l   Jur.  r.l2. 

I NFRA  BRACH I A  (LaU)  Within  her  arms. 
tJsed  of  a  haaband  de  fure  aa  well  aa  de 

fttrto.  2  Tn5?t.  317.  Also,  inter  tyroChiO. 
Bracton,  fol.  148b.  It  was  in  this  sense 
tbat  n  woman  could  only  have  an  appeal  for 
nanrder  of  her  husband  inter  brocMa  sua. 
Woman's  Lawy.  pp.  8S2.  335. 

INFRA  CIVITATEM.  Within  the  state. 

INFRA  CORPUS  COM  I  TAT  US  (I^t.) 
Within  fhe  body  of  tbe  county. 

Tbe  common-law  courts  have  Jurlsdlrtlon 
infra  corpus  cotnitaius.  The  admiralty,  on 
the  contrary,  lias  no  such  Jurisdiction,  un- 
less, indeed,  the  tide  water  may  extend  with- 
ta  amft  ooonty.  6  How.  (U.  8.)  441.  461. 
See  "Admiralty:"  Tsacsa  Terrae." 

INFRA  DIGNITATEM  CURIAE  (Lat.)  Be 
low  the  dignity  of  the  court.  Example:  In 
eqnlty  a  demurrer  will  He  to  a  bill  on  the 

ground  of  the  triviality  of  the  matter  In  dis- 
pute. a.s  being  ix'low  the  digtiity  of  the 
(ourt      Sec   4   .Johns    Ch     (N    Y  )    18.?:  4 

Paige.  Ch.  (N.  V.)  364;  4  Bout.  Inst  note 

4287. 

INFRA  FUROREM  (Law  I^at.)  During 
madness;  while  in  a  .'^tate  of  insanity.  Brao- 
ton.  foL  19b:  Fieta.  Ub.  8,  c  9.  §  17. 

INFRA  HOSPITIUM  fl.at.)  Within  the 
inn.  When  once  a  traveler's  liaggage  comes 
4nfra  hotpUium,  that  is.  in  tbe  care  and 
under  the  charge  of  the  innkeeper.  It  is  at 
bia  risk.   See  1  Coke.  32;  14  Johns.  (N.  T.) 

171:  n  wand.  (N.  T.)  aas:  26  wend.  (n. 


T.)  64S;  S  K.  H.  4M;  1  Smltli.  Lead.  Cas. 

47;  9  Pick.  (Mass.)  280;  7  Gush,  (Mass.) 
417;  1  Adol.  &  K.  522;  3  Nev.  &  M.  576;  2 
Kent,  Comm.  593  (9th  Ed.);  Story.  Bailm, 
8  478:  1  Pars.  Coat,  631.  notes.  See  "Queet;" 
"Innkeeper." 

INFRA  JURISDICTIONEM   (Law  Lat) 

Within  the  Jurisdiction.    2  Strange,  827; 

Latch,  214. 

INFRA  LIGEANTIAM  REGIS  (Law  Lat) 
Within  the  king's  ligeance.    Comb.  212. 

INFRA  METAS  ( l.aw  Lat.)  Within  the 
bounds  or  limits.  Infra  mctas  foreatae, 
within  tbe  bounds  of  the  forest.  Fleta,  lib. 
2,  c.  41,  §  12.  Infra  metaa  hotpUii,  wtthln 
the  limits  of  the  household;  wltUn  tbe  verse. 
Id.  lib.  2.  c.  2.  §  2. 

INFRA  PRAESIDIA  (Lat.  within  the  walls). 
A  term  used  In  relation  to  prises,  to  signify 
that  they  had  bnen  brought  completely  in 
the  power  of  the  captors;  Uiat  is,  within  the 
towns,  camps,  port^  or  fleet  of  the  eaytora. 
Formerly  the  rule  was.  and  perhaps  still  In 
some  countries  is.  that  the  act  of  bringing 
a  prize  infra  praixidia  changed  the  proper- 
ty; but  the  rule  now  estabUshed  is  that 
there  must  be  a  eentenee  of  condemnation 
to  effect  this  purpose.  1  C.  Rob.  \(\m. 
1  Kent,  Comm.  104;  Chit.  Law  Nat.  98; 
Abb.  Shlpi^  14;  Hugo,  Dr.  Rom.  f  90. 

INFRA  QUATUOR  MARIA  (Lat.)  Within 
the  four  seas.   Litt.  §  157. 

According  to  classical  style,  the  phrase 
ought  to  be  **iiMra.**  etc  Hars.C3o.Lltt.Ub. 
2.  note  116. 

INFRA  REGNUM  (La^tAt)  Within  the 

realm.    Ri%.  Orig.  25. 

INFRA  TEMPUS  SEMESTRE  (Law  Lat) 
Witbin  six  months  (infra  »e»  meates).  St 

Westminster  II.  c.  5;  2  Inst.  3C1;  2  ReOTS, 
Hist.  Kng.  Law,  195;  3  Bl.  Coram.  249. 

INFRA  TRIDUUM  (Law  Lat.)  Within 
three  days*  Formal  words  in  old  aiypeala. 
Fleta.  Ub.  1,  c.  SI.  {  6;  Id.  e.  S6.  |  2. 

INFRACTION  (T^t.  la/rsWf/".  to  break  in 
upon).  The  breach  of  a  law  or  agreement; 
the  violation  of  a  compaet  In  the  French 
law  this  is  the  generic  expre,ssion  to  desig- 
nate all  actions  which  are  punishable  by  the 
Code  of  France. 

INPRINQEMENT.  In  patent  law.  A  word 

used  to  denote  the  act  of  trespassing  upon 
the  incorporeal  right  secured  by  a  patent. 
Any  person  who,  without  legal  permlesion, 
Fhall  make,  xjse.  or  sell  to  another  to  be 
used,  the  thing  which  is  the  subject  matter 
of  any  existing  patent  1*  gatltj  of  an  In- 
fringement. 

To  oonatttnte  an  Infringement,  there  need 
not  bo  a  precise  dupliration.  but  only  an 
adoption  of  the  "operative  principle"  (1 
Fish.  Pat  Cas.  [U.  S.I  319);  a  mere  change 
In  the  mechanical  Incidents,  while  retaining 
the  principle,  t)eing  an  infringement.  By 
the  "prtadiila'*  of  a  madUne  la  not 


Digitized  by  Google 


INFUGARE 


(4801 


INUEKITANCE  ACT 


the  original  elementary  principles  of  motion, 
but  the  modu$  openmdi, — the  pecoliajr  de- 
vice or  ouuuier  ol  prododng  the  effect  1 
GaU.  (U.  &)  478. 

INFUQARB.  To  cause  to  flee. 

INFUSION.  In  medical  jurisprudence.  A 
phiurmaceutlcel  operation,  which  coialsta  In 
pouring  a  hot  or  cold  fluid  upon  a  enbetaace 
whose  mtnlical  properties  it  Is  desired  to 
extract  The  product  of  this  operation. 

Although  'tafoalon''  differs  from  "decoc- 
tion." they  are  said  to  be  ejusflem  generis; 
and  in  the  case  of  an  indictment  which 
charged  the  prisoner  with  giving  a  decoc- 
tion, and  the  evidence  was  that  he  had  giv- 
en aa  InfOBbm,  the  dUterence  mm  held  to 
he  ImmateriaL  S  Gampb.  74. 

INQENIUM  (Lat.  of  middle  ages).  A  not 
er  hook  (Ou  Cange);  hence,  probably,  the 
meaning  given  by  Spelmaa  of  artlflee,  fkand 

(ingin).  A  machine  fSpelraan),  especially 
for  warlike  purposes;  also,  for  navigation  of 
a  ddp  (Dv  Gaage). 

INQENUKLat)  InelTniaw.  Thoae  free- 
men who  were  bom  free.  Vicat. 

They  were  a  class  of  freemen,  distin- 
guished from  those  who,  born  slaves,  had 
afterwards  l^EaUjr  obtained  their  freedom. 
Tlie  latter  were  called,  at  various  periods, 
sometimes  liberti.  sometimes  libcrtini.  An 
unjust  or  illegal  servitude  did  not  prevent 
a  man  from  being  iapemfas. 

INaENUITAS  (Law  I«t)  UaaumlMlon: 
ttbertr. 

INQENUITA8  REGNI  (T.aw  Lat.)  In  old 
nigliSh  law.  The  freemen,  yeomanry,  or 
eommooalty  of  the  kingdom.  OowelL  Ap- 
plied sometlmea  also  to  tha  bwona.  Id. 

INGRESS,  EGRESS,  AND  REGRESS. 
These  words  are  frequently  used  in  leases 
to  ezpreae  the  rl^t  of  the  lessee  to  enter, 
go  upon,  and  return  from  the  lands  in  quee- 

tion. 

1NGRE8SU  (Lat.)  An  ancient  writ  of  en 
try,  by  which  the  plaintlfT  or  complainant 
mugbt  an  entry  into  hia  lands.  Tech.  Diet. 

INQRE88U8  (Lat.)  In  old  English  law. 
Ingreea;  entry.  The  relief  paid  by  an  heir 
to  the  lord  was  eometlmee  so  called.  Cow- 
ell. 

INGROSSATOR  (Law  Lat.)  An  engross- 
er Jngrossator  magni  rntuli,  engrosser  of 
the  great  roll;  afterwards  called  *%lerk  Of 
the  pipe."  Spelman;  Cowell. 

INGROSSING.    In  practice.    The  act  of 
copying,  from  a  rough  draft,  a  writing,  in  i 
order  that  it  may  be  executed;  asi  Ingroas- 
Ing  a  deed. 

INHABITANT  iljAt.  in,  in.  hahcn.  to  dwell). 
One  who  has  a  habitation  at  a  given  place,  i 
Sec  "Habitation." 

The  term  is  one  whose  meaning  varies 
with  the  contest  10  Am.  ft  Bng.  Bne.  Law. 
771, 


Used  in  the  tax  laws  as  convertible  with 
"resident"  In  making  residence  a  teat  ef 
taxaMltty.  the  statute  looks  only  to  aa  ar» 

tnal  Inhabitanr  y  for  .some  permanent  period 
and  purpose,  at  a  prescribed  time.  48  Barb. 
(N.  T.)  SL 

INHABITED  HOUSE  DUTY.  A  tax  as- 
sessed in  RriRland  on  Inhabited  dwelling- 
houses,  aciurdlng  to  their  annual  value  (St. 
14  ft  15  Vict.  c.  36;  32  ft  3S  Ylct  C.  14.  $ 
11).  which  is  payable  by  the  occupier,  the 
landlord  being  deemed  the  occupier  where 
the  house  is  let  tn  s.v  ral  persons  (St.  4S 
Geo.  ill.  c.  55,  Schedule  B).  Houses  occu- 
pied solely  for  buslneeB  purposes  are  et- 
empt  from  duty,  althonch  a  rare  taltcr  raav 
dwell  therein,  and  houses  partially  occupied 
for  business  purposes  are  to  that  CKtaBt  ea- 
empt  BapaUe  ft  L. 

INHERENT  POWER.    An  authority  {m>^ 
sessed  without  its  being  derived  from  an- 
other; a  rlgbt  aWMty.  or  faenlt^  of  dolag 

a  thing,  without  rereivin^  that  right,  abil- 
ity, or  faculty  from  another. 

INHERETRIX.  The  old  term  for  "heir- 
ees.-  Go.  Utt  18a. 

INHERIT.  To  take  by  inheritance;  to  take 
as  heir  on  thf  death  of  the  ancestor.  "I'l 
inherit  to"  a  person  is  a  common  expree- 
sion  la  tha  hoOka  t  Ooke.  41;  i  BL  Ooaua. 
264,  tSB. 

INHERITABLE  BLOOD.  Rlood  of  an  an 
cestor  which,  while  it  makes  the  person  in 
whose  veins  It  flows  a  relative,  will  also 
give  him  the  lepra!  rights  of  inheritance  In- 
cident to  that  rt>!ation.ship.  See  2  Shars- 
wood.  Bl.  Conun.  254.  255.  DescMidants  can 
derive  no  title  through  a  person  whose 
blood  Is  not  inheritable.  Such,  tn  England. 
ar«^  poisons  attainted  and  aliens.  But  at- 
tainder is  not  known  in  this  country.  Id. 
See  4  Kent,  Comm.  413.  424:  1  HilUard, 
Real  Prop.  148;  %  Hilliard,  Real  Prop.  IM. 

INHERITANCE.  A  perpetuity  in  lands  to 
a  man  and  his  heirs;  the  right  to  suoooed 
to  the  estate  of  a  person  who  dlea  InteslaieL 
Di?  50.  Id.  24.    The  tarn  la  appUeg  to 

lands. 

The  propertjr  which  la  Inherited  la  called 

an  inheritance. 

The  term  "inheritance"  includes  not  only 
lan<i8  and  tenement.s  which  have  been  ac- 
quired by  descent  but  every  fee  simple  or 
fee  tail  which  a  person  has  acquired  by  pur- 
chase may  be  said  to  he  an  inberitanoe,  lie 
cause  the  purchaser's  heirs  may  inherit  it 
Lltt.  §  9.    See  "Estate." 

 In  Civil  Law.    The  succossfon  to  all 

the  rights  of  the  deceased.  It  is  of  two 
kinds:  That  which  arises  by  testament 
when  the  testator  gives  his  succession  to  a 
particular  person;  and  that  which  arlaea  br 
operation  of  law.  which  is  called  "surcp^ 
sion  ab  inteaiat."  Helnec.  Lec.  Eilem.  H 
484.  48S. 

INHERITANCE  ACT.  Tha  SatOali  atal^ 
ute  of  S  ft  4  Wm.  TV.  c  108.  rogtlaOag  lha 
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law  of  inheritance.  2  Chit  St.  575;  2  Shars- ■ 
wood,  Bl.  Comm.  37;  1  Stoplu  Ccmim.  500.  j 

INHIBITION. 

 In  Civil  Law.  A  prohibition  wMcli  the 

law  makes  or  a  Judge  ordains  tO  HI.  Indl- 
TiduaL   Halifax,  Anal.  p.  126. 

In  Kngllsh  Law.  The  iMune  of  a  writ 

which  forbids  a  jndEr«>  from  furilicr  proceed- 
ing in  a  cause  depending  before  him.  It  is 
in  the  nature  of  a  prohibition.  TenUM  de  la 
Ley:  Eltah.  Nat  Brev.  39. 

——In  Scotch  Law.  A  personal  prohib!> 
lion  which  passes  by  letters  under  the  sig- 
net, prohibiting  the  party  inhibited  to  con- 
tract any  debt  or  do  any  act  by  which  any 
part  of  the  hcrltahlo  property  may  be  alien- 
ed or  carried  off,  in  prejudice  of  the  cred- 
itor Inhibiting.  EM.  Prac.  bk.  S,  tit  S,  |  2. 
See  "DiUgence." 

INHIBITION  AGAINSTAWIFE.  InScotch 
law.  A  writ  iu  the  sovereign's  name,  pass- 
ln^  tile  signet,  wliich  prohil)its  all  and  sun- 
dry from  having  tranaacUons  with  a  wife, 
or  giving  her  eredtt.  Bell,  Diet;  Brik.  last 
1. 1.  M. 

IN  HOC,  or  IN  HOKE  (Saxon;  Law  Lat,  <«- 
MMain).  In  old  records.  A  nook  or  comer 
c(  a  common  or  fidlow  flcdd.  Inclosed  and 
evltlTBted.  Kennett  Pw.  Ant  197.  398;  Oow- 

en. 

INHONESTUS  (Lat.)  In  old  Bnglish  law. 
Unseemly;  not  In  dne  order.  Fleta,  lib.  1»  c. 
31.  i  8. 

INIQUISSIMA  PAX  EST  ANTEPONENDA 
justissimo  bcilo.  The  most  unJust  peace  is 
to  be  I  re- erred  to  the  Joateflt  war.  18  Wend. 
(N.  Y.)  267.  306. 

INIQUITY.  In  Scotch  practice.  A  tech- 
nical cvpressiou  applied  to  the  decision  of 
an  inferior  Judge  who  has  decided  eontrary 
to  law.  He  is  said  to  have  committed  iniqui- 
ty. Bell.  Diet 

INIQUUM    EST   ALIOS  PERMITTERE, 

alios  inhibere  mercaturam.  It  is  inequitable 
to  permit  some  to  trade,  and  to  prohibit 
ethm  8  Inst  181. 

INIQUUM  EST  ALIQUEM  RBI  SUI  E8SE 

Judlcem.  It  is  unjust  for  any  one  to  be  Jadge 

In  his  own  cause.    12  Coke,  13. 

INIQUUM  EST  INGENUIS  H0MINIBU8 
tien  eeee  flberam  rerum  euarum  allenatlo* 

nem.  It  is  against  equity  for  freemen  not  to 
have  the  free  disposal  of  their  own  property. 
Ooi  Utt  888.  See  l  Bout.  Inat  notea  466. 
460. 

INITIAL  (from  LAt  <nIIIhsi»  beginning). 
Beginning;  placed  at  the  beginning.  Wsh- 

-ter.  Thus,  the  initials  of  a  mail*a  name 
are  the  first  letters  of  hie  name. 

INITIALIA  TESTIMONII  (Lat)  In  Scotch 
law.  A  m^tlmtnary  examination  of  a  wlt> 

ness  to  asrrrtain  what  disposition  he  bears 
towards  the  parties, — whether  he  has  been 
Pfompted  idiat  to  say,  whether  he  has  re- 
c«lfed  a  bribe,  and  the  Uke.   It  resembles 


in  some  respects  an  examtnatloil  eA  VOtt 

dire  In  English  practice. 

INITIATE.  Commenced. 

A  hnsband  was.  In  feudal  law,  said  to  be 
tenant  by  the  curtesy  inilitite  when  a  child 
who  might  inherit  was  born  to  his  wife,  be- 
cause he  then  first  had  an  inchoate  right 
as  tenant  by  the  curtesy,  and  did  homage 
to  the  lord  as  one  of  the  pa  res  vurtis,  peers 
of  the  court;  whence  "curtesy."  This  right 
became  consnmmated  on  the  death  of  the 
wife  beltore  the  haahattd.  See  8  Shannrood, 
Bl.  Oonun.  187;  1  Steph.  Comm.  847. 

INITIATIVE.  In  Frem  h  law.  The  name 
given  to  the  important  prerogative  confer- 
red by  the  Charts  Oonstltntionnelle  (article 
16)  on  the  late  king  to  propose  through  his 
ministers  projects  of  laws.  1  Touliier,  Dr. 
Civ.  note  89.  See  *^eto.'' 

INJUNCTION.  A  prohibitory  writ,  issued 
by  the  authority  of,  and  generally  under  the 
seal  of,  a  court  of  equity,  to  restrain  one  or 
more  of  the  defendants  or  parties,  or  qwui 

parties,  to  a  suit  or  proceeding  in  equity, 
from  doing,  or  from  permitting  ills  servants 
or  others  who  are  under  his  control  to  do. 
an  act  which  is  deemed  to  be  unjust  or  in- 
equitable so  far  as  regards  the  rights  of 
•Sunn-  oflier  party  or  parties  to  such  suit  or 
proceedings  in- equity.  Eden,  inj.  c.  1;  Jer- 
emy. Oq.  Jnr.  bk.  8,  c.  8,  I  1;  Story,  Bq. 
Jur.  §  861;  Wlllard,  Eq.  Jur.  341;  4  Bouv. 
Inst.  120;  2  Green.  Ch.  (N.  J.)  136;  1  Madd. 
126. 

(1)  Preliminary  injunctions  are  used  to 
strain  the  party  enjoined  from  doing  or  con- 
tinuing to  do  the  wrong  complained  of,  ei- 
ther temporarily  or  during  the  continuance 
of  the  salt  or  proceeding  In  equity  in  whidh 
such  injunction  is  granted,  and  before  the 
rights  of  the  parties  have  been  definitely 
settled  by  the  decision  and  decree  of  the 
court  In  such  suit  or  proceeding. 

(2)  F'inal  or  perpetual  injuuct.ons  are 
awarded,  or  directed  to  be  Issued,  or  the  pre- 
liminary injunction  already  issued  is  made 
final  or  perpetual,  by  the  final  decree  of  the 
court,  or  when  the  rights  of  the  parties  so 
far  as  relates  to  the  subject  of  the  injunc- 
tion are  finally  adjudicated  and  dlspoaed  of 
by  the  decision  and  the  order  or  decree  of 
the  court.  2  Freem.  Ch.  106;  4  Johns.  Ch. 
(N.  Y.)  69;  .3  Yerg.  (Tenn.)  866;  1  Bibb 
(Ky.)  184;  4  Bouv.  Inst  123, 

In  England,  Injunctions  were  divided  in- 
to "common  injunctions"  and  "sincial  in- 
junctions." Eden,  InJ.  (3d  Am.  £d.)  178. 
note;  Wlllard.  Bq.  Jar.  848;  Saxt  CN.  J.) 
r.di.  The  common  injunction  was  obtained 
of  course  when  the  defendant  in  the  suit  in 
equity  was  In  detanlt  for  not  entering  his 
appearance,  or  for  not  putting  In  his  an- 
swer to  the  complainant's  bill  within  the 
times  prescribed  bv  the  practice  of  the  court 
Bden.  InJ.  (3d  Am.  Ed.)  5»-61.  6S-72.  98. 
note;  Story.  Bq.  Jur.  f  898;  18  Vea.  688; 
Jeremy,  Eq.  Jur.  bk.  2.  c  2,  5  1,  p.  339; 
Gilb.  For.  Rom.  194;  Newby,  Chanc.  Prac. 
c.  4.  §  7.  Special  Injunc'ions  were  founded 
upon  the  oath  of  the  oomirtainant  or  other 
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evidence  of  the  truth  of  the  charges  con- 
talaed  in  his  hill  ot  ccunplaiiiL  They  were 
otitaliied  upon  a  special  appUcatloii  to  the 

court,  or  to  the  officer  of  the  court  who  was 
authorized  to  allow  the  Issuing  of  such  in- 
Jnnetlons,  and  usually  upon  notice  of  Wtuh. 
application  given  to  the  party  whose  pro- 
ceedingB  were  souKht  to  be  enjoined.  Story, 
Eq.  Jur.  5  892;  4  Eden.  Inj.  78.  290;  Jeremy, 
Bq.  Jur.  m.  341.  342;  3  Mer.  475;  18  Ves. 
522.  S29.  In  the  Unltod  States  oonrtB.  and 
in  the  equity  courts  Of  most  of  the  states 
o£  the  Union,  the  English  practice  of  grant- 
ing the  eommon  injunction  has  been  discon- 
tinued or  superseded,  either  by  statute  or 
by  the  rules  of  the  courts.  And  the  pre 
liminary  Injumtions  arc  thorefore  all  spe- 
cial injunctions  in  the  courts  ot  this  coun- 
try, where  muib  Bstfliii  practloe  has  been 
■operaeded. 

INJURIA  ABSQUE  (or  SINE)  DAMNO. 
Wrong  without  damage;  an  actionable  wrong 
not  ratting  In  any  legal  damaga 

Tlie  doctrine  of  injuria  absque  damnn  ap- 
pUes  only  in  those  cases  where,  thotigh  there 
was  a  wrongful  act,  it  did  not  amount  to 
an  invasion  of  a  substantial  right,  the  tend- 
ency of  modem  law  being  to  presnme  nom- 
inal damages  from  every  infraction  of  a 
legal  right,  though  no  actual  damage  result 
Whether  noinlnal  damages  will  be  prenmed, 
or  the  rule  of  injuria  ahague  damno  ap- 
plie<i.  depends  on  the  disposition  of  the 
court  to  invoke  the  maxim  "de  minimis" 
etc.  See  75  Cal.  182;  30  VL  443.  And  this 
will  be  done  generally  only  where  the  right 
Infringed  was  In  Itself  trivial,  as  where  an 
Officer,  on  attaching  hay,  used  for  a  tew  mo 
ments.  wlthont  leave,  a  fork  belonging  to 
the  attachment  debtor,  and  then  returned  it 
uninjured.  22  Vt.  231.  See  Sedgw.  Dam.  i 
•6*.  Snth.  Dam.  S  8:  "Nominal  Damages." 

INJURIA  PIT  El  cut  CONVICIUM  DIC- 
tum  estt  vel  de  eo  factum  carmen  famosum. 
An  injury  Is  done  to  him  of  whom  a  re- 
proadkfnl  thing  !•  aald,  or  con(  ornlng  whom 
an  infiunone  aong  la  nukde.  9  Coke,  60. 

INJURIA  NON  EXCUSAT  INJURIAM.  A 
wrong  does  not  excuse  a  wrong.  Broom, 
Leg.  Max.  (JW  London  Bd.)  247.  843,  849; 
11  Exch  822;  16  Q.  B.  276;  6  Bl.  ft  Bl.  76; 

Branch.  Princ. 

INJURIA  NON  PRAE8UMITUR.  A  wrong 
is  not  preenraed.  Go.  litt  282. 

INJURIA  PROPRIA  NON  CADET  IN 
benefldum  faclentle.  No  one  shall  profit  by 
his  own  wrong. 

INJURIA  8ERVI  DOMINUM  PERTINGIT. 
The  master  is  liable  for  injury  done  by  his 
terrant.  Loftt,  228. 

INJURIOUS  WORDS.  bLooiataiia.  Slan- 
der, or  llbelloaa  words.  CIt.  Gode  La.  art 

3501. 

INJURY  (Lat  in.  negaUve,  jut,  a  right). 
A  wrong  or  tort 
BelatiTi  laJurlM  v  tnjnrieo  to  those 


rights  which  a  person  possesses  in  reli 
to  the  person  who  is  immediately 
by  the  wrongfnl  act  done. 

Absolute  injuries  are  injuries  to  those 
rights  which  a  person  possesses  as  being  a 
member  of  eoelety. 

Private  Injuries  are  infringements  of  the 
private  or  civil  rights  belonging  to  indirid- 
ualB,  considered  as  Individuals. 

Public  injuries  are  broarhr-s  and  violations 
of  rights  and  duties  which  aSect  the  whole 
community  as  a  community. 

Injuries  to  personal  r)roperty  are  the  un- 
lawful taking  aud  detention  thereof  froa 
the  owner;  and  other  injuries  are  soms 
damage  affecting  the  same  while  in  the 
claimant's  possession,  or  that  of  a  third  per- 
son, or  injuries  to  his  reTwslonajy  later- 
ests. 

Injuries  to  real  proiierty  are  ousters,  tree- 
pa.'-ses,  nuisancos.  waste,  subtraction  of  rent, 
disturbance  of  right  of  way,  and  the  like. 

It  is  obvious  tiiat  the  divisions  overlap 
each  other,  and  that  the  same  act  may  be. 
for  example,  a  relative,  a  private,  and  a  pub^ 
lie  injury  at  once.  For  many  injuries  of 
this  character,  the  offender  may  be  obliged 
to  suffer  punishment  for  the  publte  wrong, 
and  to  rei  omprnsc  the  sufferer  for  the  par 
ticular  loss  which  he  has  sustained.  Tht 
dlstf  netictt  is  more  commonly  marked  by  the 
use  of  the  terms  civil  Injuries  to  denote  pri- 
vate injuries,  and  of  crimes,  misdemeanors, 
etc.,  to  denote  the  public  Injury  done,  thon^ 
not  always;  as.  for  example,  in  case  of  a 
public  nuissnce  irtiioh  may  be  also  a  private 
nulssnoe. 

 In  Civil  Law.    .\  delict  committed 

contempt  or  outrage  of  any  one.  whereby  bis 
body,  his  dignity,  or  his  reputation  Is  ma- 
liciously Injured.  Voet  Com.  ad  Paod.  4«. 
tit.  10,  note  1. 

A  real  Injury  is  inflicted  by  any  ac*  hj 
which  a  person's  honor  or  dignity  is  affect- 
ed: as,  striking  one  with  a  cane,  or  even 
aiming  a  blow  without  .'^trilvinc;;  spitting  in 
one's  face;  assuming  a  coat  of  arms^  or  ani 
other  mark  or  distinction,  proper  to  anoth- 
er, etc.  The  composing  and  publishing  de- 
famatory libels  may  be  reSkoned  of  this 
kind.  BrSk.  Prac  4.  4.  48. 

A  verbal  injury,  when  directed  against  a 
private  person,  consists  in  the  uttering  coo- 
tumelious  words,  which  tend  to  Injure  his 
character  by  quaking  him  little  or  rldlcoloua 
Where  the  offensive  words  are  uttered  In  th* 
heat  of  a  dispute,  and  .'^pok*  n  to  the  person  s 
face,  the  law  does  not  presume  any  mali- 
dotts  Intention  in  the  uttsrer.  whose  resest- 
ment  generally  subsides  with  his  paisHon 
and  yet,  even  in  that  case,  the  truth  of  tbt 
Injurious  words  seldom  absolves  entirely 
from  punishment.  Where  the  injurious  et- 
pressions  have  a  tendency  to  bhu^ken  one's 
moral  charart-  r,  or  fix  some  particular  guilt 
upon  him,  and  are  deliberately  repeated  io 
diflTerent  companies,  or  imnded  about  ta 
whispers  to  confidants,  the  crime  then  be- 
comes slander,  agreeably  to  the  distinctioa 
of  the  Roman  tew.  Dig.  U,  I  IX  "Du  In- 
jur." 
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INJUSTUM  EST,  NISI  TOTA  LEGE  IN- 
spectae,  de  una  aliqua  ejus  particula  propo* 
•ita  Judicar*  vel  respondere.  It  is  unjust  to 
ttw  jodcmeDt  or  adTleft  oonoernlng  any  par- 
ticular clause  of  a  law  without  havliig  «z> 
amined  the  whole  law.   8  Coke.  117h. 

INLAQARE,  or  INLEGIARE.  To  restore 
to  protectton  of  law.  Opposed  to  utlagare. 
Bracton.  lib.  1.  tr.  I>  e.  U,  1 1;  Da  Cause. 


INLAGATION. 

tkm  of  law. 


Reatorattoii  to  the  i^«tec- 


INLAGHE.    A  pprson  Piibjoct  to  the  law; 

under  the  protectiou  of  the  law. 

INLAND.  Within  the  same  country.  As 
to  what  are  Inlaad  htlla  oC  enAasie.  we 
"BUI  of  Exchange." 

INLAND  BILL  OF  EXCHANGE.  One 
drawn  upon  a  person  living  in  the  same 
fliKte  or  eoantrjr  with  the  drawer. 

INLAND  NAVIGATION.  Includes  naviga- 
tion upon  rivers  (6  Diss.  [U.  S.]  364),  but 
aofc  Oil  the  Great  Lakea  (24  How.  [U.  8.]  1). 

INLANDTAL.nr  INLANTAL  (SaiOB).  The 

same  with  inland  (7.  1.)  Cowell. 

INLAUGHE.  See  "Inlaghe." 

INLAW.  To  plaro  nn'ler  the  protection 
of  the  law.  "Swearing  obedience  to  the  king 
in  a  leeL  which  doth  inlaw  the  mhfeeL" 
Bac.  Works,  IV.  328. 

INLIGARE  (Law  I^t)    In  old  European 
law.  To  confederate;  to  Join  in  a  league  (in 
eoira).  Speliiiaii. 


INMATE.  One  who  dwells  in  a  part  of  an- 
other's house,  the  latter  dwelling,  at  the 
same  time,  in  the  Bald  house.  Kitch.  Cts. 
45b;  Comyn.  Dig.  ".Justices  of  the  I'eace" 
(B  85);  1  Barn,  ft  C.  578;  8  Bam.  ft  C.  71; 
9  Bmtn.  it  C.  SSS;  S  Dowl.  4k  R.  748;  t  Man. 
ft  R.  227;  4  Man.  ft  R.  151;  2  Russ.  Crimes, 
937;  1  Deac.  Crim.  Law,  185;  2  East,  P.  C, 
499,  505;  1  Leach,  Crim.  Law,  90.  287,  427; 
Ale  Beg.  Caa.  21;  1  Man.  ft  O.  88.  See 
"ledger." 

INN.  A  house  where  a  iraYollor  is  fur- 
nished with  everything  he  has  occasion  for 
while  on  his  way.  Bac.  Abr.  "Inns"  (B); 
12  Mod.  286:  3  Bam.  ft  Aid.  283;  4  Camp. 
77;  2  ChIL  Raiim.  484:  9  B.  Mon.  (Ky.)  72; 
3  Chit  Com.  Law,  365,  note  6.  ▲  public 
bo«M  of  estertaliimeDt  for  all  who  diooee 
to  TtaH  tt.  6  Saadt  (N.  T.)  847. 

INNAMIUM.  A  pledge. 

INNAVIGABLE.  A  term  appHed  In  foreign 

taaurance  law  to  a  vossol  not  navIgaV)lf\ 
through  irremediable  misfortune  by  a  peril 
of  the  sea.  The  ship  ia  relattvely  innav- 
isable  when  It  will  require  almost  as  much 
tliBe  and  expense  to  repair  her  as  to  build 
a  new  one.  Targa.  c.  54,  p.  238.  c.  60.  p. 
286;  Bmerig.  torn.  1,  pp.  577,  691;  8  Kent. 


INNER  BARRISTER.  One  admitted  to 
plead  within  the  bar. 

INNINGS.  Lands  gained  Ihnn  the  aea  bf 
draining.  Gnnningham. 

INNKEEPER.  The  keeper  of  a  common 
inn  for  the  lodging  and  entertainment  of 
travellers  and  passengers,  thMr  horsee  and 
attendants,  for  a  reasonable  compensation. 
Bac  Abr.  "Inns,"  etc.;  Story,  Bailm.  8  475. 
But  one  who  ontortains  strangers  occasion- 
ally, although  he  may  receive  compensation 
for  it,  is  not  an  innkeeper.  8  Der.  *  B.  (N. 
C.)  424  ;  7  Oa.  286. 

INNOCENCE.  TheabMoeeof  foUt  (ff.«.) 

INNOCENT  CONVEYANCES.  In  English 
law.  A  technical  term  used  to  signify  ttwee 
conveyaaeea  made  by  a  tenant  of  hie  lease- 
hold which  do  not  occasion  a  forfeiture. 
These  are  conveyances  by  lease  and  release, 
bargain  and  sale,  and  a  covenant  to  stand 
seised  by  a  tenant  (or  lUe.  1  Chit  Fnw. 
243,  244. 

INNOMINATE  (Lat.)  In  civil  law.  Not 
named  or  classed;  belonging  to  no  specific 
ciass;  ranking  under  a  general  head.  A 
term  applied  to  thoee  contracts  for  which  no 
certain  or  prprise  remedy  was  appointed,  but 
a  general  action  on  the  case  only.  Dig.  2.  1. 
4.  7.  8;  Id.  18.  4.  S. 

INNOMINATE  CONTRACTS.  IndTlllaw. 

Contracts  which  have  no  particular  names, 
as  permutation  and  transaction.  Inst.  2. 10. 
13.  There  are  many  Innominate  contracts; 
but  the  Roman  lawyers  reduced  them  to  four 
classes,  namely,  do  ut  des,  do  ut  facias,  facio 
•i  des.  and  facto  ut  faelM,  Die  8. 14.  7.  8. 


INNONIA  (Law  LaL)  111  oM  Bngllah  law. 
A  close  or  inclosttre  (ciaiiwas  InolaiMitra). 

Spelman. 

INNOTESCIMUS  (Lat.)  In  Knglish  law. 
An  epithet  used  for  letters  patent,  which  are 
always  of  a  charter  of  feoffment,  or  some 
other  Inetrnment  not  of  record,  oondndlng 
with  the  words.  /iiiMleffoieuM  per  proeMiKei^ 

etc.    Tech.  Diet 

INNOVATION.  In  Scotch  law.  The  ex- 
change of  one  obllgatioB  for  anoUier,  so  that 

the  second  shall  come  In  the  place  of  the 

HrsL    Bell.  Die*.    Tbf  samf  as  '  novation." 

INNS  OF  CHANCERY.  So  called  because 
anciently  inhabited  1^  each  clerks  as  chiefly 

.studied  the  framing  of  writs,  which  regu- 
larly belonged  to  the  cursitors,  who  wen-  of- 
ficers of  the  court  of  chancery.  There  are 
nine  of  them.— Clement's,  Clifford's,  and  Ly- 
on's Inn;  PnrnlTars.ThavIes'  and  Symond's 
Inn;  New  Inn;  and  Barnard'.s  and  Staples' 
Inn.  These  were  formerly  preparatory  ool- 
if^ges  for  etndMita,  and  many  entered  them 
before  they  were  admitted  into  the  tone  Of 
court  They  con.sist  chiefly  of  solicitors,  and 
possess  corporate  property,  hall,  chambers, 
etc.,  but  perform  no  public  functiona  like 
the  iniw  of  eourt  Wharton. 

INNS  OF  COURT.  The  name  giren  to  the 
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colleges  of  the  BngUah  professors  snd  stu- 
dents of  t^B  oommoB  la.w. 

The  four  principal  Inns  of  court  are  the 
Inner  Temple  and  Middle  Temple  (formerly 
belonging  to  the  Knights  Templar),  Lln- 
ooln's  Inn,  and  Grajr'a  Inn  (anciently  belong- 
ing to  the  earls  of  Llacoln  and  Gray).  The 
other  iiitis  an*  the  two  Sergeants'  Inns.  See 
"Inns  of  Chancery." 

INNUENDO  (Lat.  iniiunr,  to  nod  at.  to 
hint  at;  meaning).  The  word  was  used  when 
pleadings  were  in  Latin,  and  has  been  trans- 
lated by  "meaning." 

In  Pleading.  A  clause  in  ;i  dockiia- 
tlon,  indictment,  or  other  pleading  roniain- 
Ing  an  averment  which  la  explanatory  of 
some  preceding  word  or  atstoment. 

It  derives  its  name  from  the  leading  word 
by  which  it  was  always  introduced  when 
iMMdingt  were  la  Latin.  It  is  mostly  used 
in  actions  of  slander,  and  is  then  said  to  be 
a  subordinate  averment,  connecting  particu- 
lar parts  of  the  publication  with  what  has 
gone  before,  in  order  to  elncidate  the  defend- 
ant's meaning  more  fnlly.  1  fltarkle.  Sland. 

Sc  I..  431. 

Its  Object  is  to  explain  the  defendant's 
meaning  by  reference  to  prerlous  matter. 

See  "Colloquium."  It  iray  be  usod  to  point 
to  the  plaintiff  as  the  person  intended  in 
the  defendant's  statement.  It  may  show  that 
a  general  imputation  of  crime  Is  intended  to 
apply  to  the  plaintiff  (Heard.  IJb.  ft  Sland. 
§  226:  1  II.  L.  ras.  G37;  2  Hill  fN.  V.l  282). 
but  it  cannot  be  allowed  to  give  a  new  sense 
to  words  where  ttere  Is  no  such  charge  (8 
Q.  B.  R2r>:  7  r.  p.  280). 

It  may  i)oiiit  to  the  injurious  and  action- 
able meaning,  where  the  words  complained 
of  are  susceptible  of  two  meanings  (8  Q.  B. 
841;  Moore  ft  8.  727),  and  generally  explain 
the  preceding  ma';<'r  n  Dowl.  |N.  s  |  (;(i2: 
7  C.  B.  251;  15  C.  B.  360;  1  Mees.  ft  W.  245; 
6  Bing.  17:  10  Bing.  160;  IS  Adol.  ft  B. 
317),  but  cannot  enlarge  and  point  the  .'f 
feet  of  language  beyond  Its  natural  and  com 
mon  nipaning  in  its  usual  accpptation 
(Heard.  Ub.  ft  Sland.  S  219;  Mete.  Yelv.  22: 
>  Safk.  618;  1  Ld.  Raym.  256:  2  Cowp.  688; 
4  Per.  &  V>.  Ifil:  fi  Barn.  6  C  4  Nev. 

ft  M.  841;  4  Dowl.  703;  9  Adol.  ft  E.  282;  12 
Adol.  ft  B.  719:  15  Pick.  [B(ass.1  335).  un- 
less connected  with  the  proper  introductory 
averments  (1  Tromp.  &  .1.  143;  1  .\dol.  &  K. 
554:  9  Adol.  &  H.  2Sl',  note;   1  C.  n. 

728;  6  C.  B.  239;  1  Saund.  242;  2  Pick. 
rMasM.!  S20:  13  Pick.  rMass.)  198;  16  Pick. 
IMa.-'s.I  in  Pick.  [Mass.]  1;  11  Mete 

fMas8.1  473;  8  N.  H.  24fi;  12  Vt  51;  1  Bin. 
tPa.1  537:  5  Bin.  [Pa.l  218;  11  Serg.  ft  R. 
[Pa.]  848:  6  Johns.  (N.  T.]  811). 

INOFFICIOSUM  (Lat.)  In  civil  law.  In- 
officious; contrary  to  natural  duty  or  attec- 
tlon.  ITsed  of  a  will  of  a  parent  which  dis- 
inherited a  child  without  just  cause,  or  of 
that  of  a  child  which  disinherited  a  parent, 
and  whleh  oonld  be  contested  by  quereHa  in- 
ofUciofi  testamenti.  Dig.  8.  6.  8.  18;  FlMdns. 
lib.  4.  tit.  5.  §  1. 

INOFFICIOUS  TESTAMENT.   A  will  not 


in  accordance  with  the  natural  aflectiaas 
and  ties  of  relattonship  of  the  testator. 

INOPICIOCIDAD.  tnSpanlsh  law.  Erery- 

thing  done  contrarj'  to  a  duty  or  oblig;ation 
assumed,  as  well  as  in  opposition  to  the  pi- 
ety and  aflaetlon  dictated  by  nature,  fMf- 
ftciosum  dicitur  id  omnc  quod  contra  pietatit 
ofjicium  factum  est.  The  term  applies  espe- 
cially to  testaments,  donations,  dower,  etc 
which  may  be  either  revoked  or  reduced 
when  they  afCect  injuriously  the  ri^ts  of 
creditors  or  heirs. 

INOPS  CONSILII  (Lat.)  Destitute  or  with- 
out oounsel.  In  the  construction  of  wiUsw  a 
greater  Istttnde  is  given,  beeanss  the  testator 
is  supposed  to  hsTS  been  iiiu>p$  ctmHUL 

INPENY  AND  OUTPENY.  In  old  English 
law.  A  customary  payment  of  a  penny  on 
entering  Into  and  going  out  ct  %  tenancy 
( pro  I'Titu  d€  /enitro,  et  pro  inffreant).  Spel- 

man;  Cowell. 

INQUEST  OF  OFFICE.  An  inquiry  made 
hy  the  king's  officer,  his  sheriff,  coroner,  or 

escheator.  either  virtuir  officii,  or  by  writ 
sent  to  him  for  that  purpose,  or  by  commis- 
sioners specially  appointed,  concemlng  any 
matter  that  entitles  the  king  to  the  posses- 
sion of  lands  or  tenements,  goods  or  chat 
tels.  It  is  done  by  a  jury  of  no  determinate 
number,— either  twelve,  or  more,  or  less.  3 
Sharswood.  Bl.  Comm.  868;  Finch.  Law.  80- 
325.  An  Inquest  of  office  was  bound  to  find 
for  the  king  upon  the  direction  of  the  court. 
The  reason  given  Is  that  an  inquest  oo»- 
cluded  no  man  of  his  right,  but  only  pave 
the  liing  an  opportunity  to  enter,  so  that  he 
could  have  his  right  tried.  Sharswood.  Bl. 
Comm.  260;  4  Steph.  Comm.  61;  F.  Moore. 
7.30:  Vaughan,  186;  8  Hen.  VII.  10;  t  Heo. 
IV  ■ :  n  Loon.  196.  An  Inquest  of  office  was 
also  culled,  simply,  "office."  As  to  "ofllce"  in 
the  United  States,  see  1  Calnes  (N.  Y.)  42f>; 
7  Cranch  (U.  S.)  603  ;  2  Kent.  Comm.  16.  23. 

INQUILINUS.  In  civil  law.  The  hirer  of 
a  bouse  in  the  city;  a  city  tttiaatt  as  oolomif 
was  a  country  tenant.    Bracton.  fol.  4Sb. 

INQUIRY,  WRIT  OF.  A  writ  sued  out  by 
a  plaintiff  in  a  ease  where  the  defendant  has 

let  the  proceedings  go  by  d^lanlt.  and  an 
int»'rlocutory  judgment  has  been  given  for 
daniajifs  generally,  where  the  damages  do 
not  admit  of  calculation.  It  issues  to  the 
sheriff  of  the  county  in  which  the  venue  is 
laid,  and  c-ommands  him  to  inquire,  by  a 
jury  of  twelve  men,  concerning  the  aauNUtt 
of  damagea  The  Sheriff  therenpon  tries  the 
cause  In  his  sherlflTs  court,  and  some  amount 
must  always  be  returned  to  the  court.  Rut 
the  return  of  the  inquest  merely  informs 
the  court,  which  may,  if  It  choose,  in  all 
cases  seseSB  damages,  and  thereupon  givi^ 
final  Judgment.  2  .Archb.  Prac.  t  Waterman 
Ed.)  952;  8  Sharswood,  Bl.  Comm.  398;  i 
Chit  St  48S,  487. 

INQUISITIO  (Lat>    In  old  BnglWh  law. 

An  inquisition  or  Inqiiopt.  Tnqvisiiio  post 
mortem,  an  inquisition  after  death.   An  in- 
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quest  of  offlce  held,  Alirllkg  the  continuance 
of  the  military  tenare%  upon  the  death  of 
every  one  of  the  king's  tenants,  to  inquire 
of  what  lands  lie  died  seisod.  who  was  his 
tieir,  and  of  what  age,  in  order  to  eatitie 
Uie  Mng  to  bta  nuurlasst,  wardihlp,  relief, 
primer  seisin,  or  other  advantages,  as  the 
circumstances  of  the  case  might  turn  out.  3 
BI.  Comm.  2.58.  Inquiaitio  patriae,  the  in- 
quisition of  the  oountry;  the  ordinary  jury, 
MB  distinguished  from  the  grand 
Braoton,  foL  16b. 

INQUISITION.  In  practice.  An  examina- 
tloii  of  certain  facts  by  a  Jury  impaaelled 
hy  tbe  iheriff  for  tbe  purpose.  The  l&ttru- 

nipnt  of  writing  on  which  their  decision  is 
made  is  also  called  an  inquisition.  The 
sheriff  or  coroner,  and  the  Jury  who  make 
the  Inquisition,  are  called  the  "inquest." 
The  term  "inquest"  Is  now  generally  used 
instead  of  'inonlsttlon.'' 

INQUISITOR.  A  designation  of  sheriffs, 
coroners  super  visum  corporis,  and  the  like, 
who  have  power  to  inquire  into  certain  mat- 
in Ecclesiastical  Ljiw.  The  name  of 
an  oAeer  wlio  te  mtthoriied  to  tnqntre  Into 
heresies,  and  the  like,  and  to  punidh  them;  a 

Judpe. 

INROLMENT,  or  ENROLLMENT  (Law 
L«t  frrof«laNo).   The  aet  of  patting  upon 

n  roll. 

Formerly,  the  re»  ord  of  a  suit  was  kept 
on  skins  of  parchment,  whldi,  best  to  pre- 
aenre  them,  were  kept  upon  a  roll,  or  in  the 
form  of  a  roll.  What  was  written  upon 
them  was  called  the  "Inrolment."  After, 
when  such  records  came  to  be  kept  in  books, 
tha  Budring  np  of  Uio  reoiHrd  retained  the 

old  name  of  "inrolment."  Thus,  in  oqnlty, 
the  inrolment  of  a  decree  is  the  recording  of 
It,  and  will  prevent  the  rehearing  of  tho 
caase^  except  on  appeal  to  the  house  of 
lords,  or  by  bill  of  review.  The  decree  may 
be  Inrotlt'd  immediately  after  it  has  been 
passed  and  entered,  unless  a  caveat  has  been 
antared.  t  Freem.  170:  4  Johni.  Ch.  (N.  T.) 
199;  14  Johns.  (N.  Y.)  501.  And  before 
signing  and  inrolment.  a  decree  cannot  be 
pleaded  in  bar  of  a  suit,  though  it  can  be 
Insisted  on  by  way  of  answer.  3  Atk.  809; 
S  Ves.  Jr.  577:  4  Johns,  Ch.  (N.  Y.>  199. 
Bee  S>aund.  Ord.  riianc 

Transcribing  upon  the  records  of  a  court 
deeda^  etc..  according  to  the  statutes  on  the 
subject.  See  1  Chit.  St.  425.  426;  2  Chit.  St. 
69.  76-78;  3  Chit.  SL  1497.  Placing  on  file  or 
record  genaally.  as  annnitieai  attomeja,  etc. 

INSANITY.  TTnsonndness  or  derangement 

of  mind. 

Insanity  is  the  general  term,  and  includes 
•II  mental  unsoundness,  whether  complete 
or  partial,  and  whether  oongraltal  or  in* 
dnced. 

It  may  be  divided  into  fl)  Idiocy  or  im- 
becility, being  the  state  of  one  who  has  been 
from  birth  wlthoat  reason,  and  (S)  hmaegr, 
the  Rtate  of  one  who  once  posse BBOd  reason, 
but  has  lost  it  in  whole  or  in  put. 

**Lnttae7"  may  be  either  (1)  ImpnlslTe. 


consisting  in  an  unnatural  and  sometimes  lr> 
resistible  impulse  to  certain  acts,  apart  from 
or  agfldnst  all  reason,  and  (2)  delusive,  con- 
sisting in  persistent  and  incorrigIHa  ballv- 

cinations  as  to  matters  of  fact. 

Further  subdivisions  have  been  sometimes 
made,  as  into  tbe  ▼arioos  iwantas. — homi' 

cidal,  suicidal,  etc. 

Moral  or  (.'Uiolional  insanity  is  a  ptTverted 
condition  of  the  emotional  or  moral  nature. 
Inducing  criminal  acts,  and  not  accompanied 
by  Intelleotaal  delnsion.   It  ts  the  negative 

aspect  of  "irresistible  impulse." 

"Insanity"  is  frequently  used  in  the  sense 
of  "lunacy,"  and  as  excluding  'Mdloey.**  and 
"imbeclUtjr." 

The  forms  of  insanity  have  been  tabulated 
by  a  distinguished  alienist  as  follows: 
I.  Defective  development  ct  the  faculties. 

(1)  Idiocy. 

(a)  Resulting  from  congenital  de- 

fect. 

(b)  Resulting  from  an  obstacle  to 

the  development  of  the  fao* 
ulties.  snpervening  la  te> 

fancy. 

(2)  Imbecility. 

(a)  Resulting  from  congenital  de- 

fect. 

(b)  Resulting  liom  an  dI  s  acle  to 

the  development  of  the  fac- 
ulties, supervening  in  inr 
fancy. 

IL  Lesion    of  the  faculties  sttbaaqiMnt  to 
their  development. 

(1)  Mania. 

(a)  Intellectual. 

(aa)  General, 
(bb)  Partial. 

(b)  Affective. 

(aa)  OeneraL 
(bb)  Partial. 

(2)  Dementia. 

(a)  Consecutive  to  mania,  or  inju- 

rf  ea  of  the  brain, 
(h)  Senile,  peculiar  to  old  age. 
1  Ray.  Med.  Jur.    Insanity"  (Hd  Fid.)  p.  71. 

IN8ANU8  EST  QUI.ABJECTA  RATIONS, 
omnia  cum  Impetu  et  furore  faelt.  He  Is  in- 
sane who,  reason  belns  thrown  away,  does 
everytliing  with  violence  and  rage.  4  Coke. 
12g. 

I    INSCRIBCRE.    In  the  Roman  law.  To 

'  8ubS(  rilir  an  arrnsa'ion.  Tho  snbpcrilior  was 
bound  to  substantiate  his  charge,  or  suffer 
the  penalty  appropriate  to  anch  charfa. 
Calv.  Lex. 

INSCRIPTIO  (Lat.)  In  civil  law.  A  writ- 
ten accusation;  an  undertaking  to  suffer  the 
panldunent  of  the  accused  in  case  of  a  falV 
nre  to  prove  him  guilty.  Calv.  Lex. 

INSCRIPTION. 

 In  Civil  Law.    An  engagement  which 

a  person  who  makes  a  solemn  accusation  of 
a  crime  against  another  enters  into  that  he 
will  suffer  the  same  paadUdiment,  if  ha  taaa 
accused  the  other  falsely,  which  would  have 
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been  inflicted  upon  tiim  bad  he  been  guilty. 
00d«^  9.  1.  10;  Id.  9.  2.  16.  17. 

——In  Evidence*  Sometbiiig  written  or  em- 
graved. 

Inscriptions  upon  tombstones  and  other 
piroper  places,  as  rings,  and  the  lilie,  are  held 
to  be  evidence  of  pedigree.  Buller,  N.  P. 
233;  Cowp.  591;  10  East.  120;  13  Ves.  145. 
See  "Declaration:"  "Hearsay  Ilvidcnfp." 

IN8CRIPTI0NE8  (I^t.)  The  name  given 
br  the  old  Bni^ift  lav  to  any  written  In- 
strument bj  wlildi  anTthing  la  granted. 

Blount. 

INSENSIBLE.  In  pleading.  That  which 
la  nnlntelUglbla  Is  aald  to  be  Ineenalble. 
Stepli.  PL  S7S. 

INSIDBRa.  See  "Gambling  Contract" 

IN8IDIATORE8  VIARUM  (Lat.)  Persona 
who  lie  in  wait  in  order  to  commit  some  fel- 
ony or  other  misdemeanor. 

INSIMUL(I^t)  Together;  jointly.  Towns. 
PL  44. 

INSIMUL  COMPUTA88BNT  (LaL)  They 
had  accounted  together.  See  "Acconnt** 

INSIMUL  TENUIT.  In  old  English  prac- 
tice. The  name  of  a  species  of  the  writ  of 
formedon  in  the  descender,  wblcb  lay  for  a 
eotenant  against  a  stranger. 

INSINUACION.  In  Spanish  law.  The prea- 
entation  of  a  public  document  to  a  compe- 
tent Judge.  In  order  to  obtain  his  approbsr 
tion  and  sanction  of  the  same,  and  thimby 
giving  it  Judicial  authenticity. 

"/asiiMMMo  est  tfiu  qftod  tmmwr,  five 
9oitur,  coram  fftiooamcae  jvMoe  to  sor^rta- 
rom  redactio." 

This  formality  is  requisite  to  the  validity 
Of  certain  donations  inter  vivos,  fiscriohe, 
We.- 


INSINUARE.  In  civil  law.  To  put  into; 
to  deposit  a  writing  In  oonrt,  anewertng 
nearly  to  the  modem  expression  "to  file." 
To  transcribe  an  act  In  the  public  registers; 
to  record.  Si  non  mandatum,  actis  insinu- 
<Uum  est,  if  the  power  or  authority  be  not 
deposited  among  the  records  of  the  eoart. 
Inst.  4.  11.  3. 

To  declare  or  acknowledge  before  a  Judi- 
cial oHlcer;  to  give  an  act  an  ofllela]  form. 
GalT.  Lex. 

To  make  known;  to  give  information.  Id. 

INSINUATIO  (Law  Lat.)  In  old  Rngllsh 
law.  Information  or  suggestion.  Ex  insin- 
uaftone,  on  the  Information.  Reg.  Jnd.  M, 
60. 

INSINUATION.  In  civil  law.  The  tran- 
scription of  an  act  on  the  public  registers, 
like  our  recording  of  deeds.  It  was  not  nec- 

eppary  In  any  other  alienation  but  that  ap- 
propriated to  the  purpose  of  donation.  Inst. 
J.  7.  2;  Poth.  Tr.  dcs  Donations.  Entre  VI fs, 
sec  2,  art  S,  I  3;  Bncyclopedie;  8  Toullier, 
Dr.  dv.  note  198. 


INSINUATION  OF  A  WILL.  In  civil  law. 
The  first  production  of  it;  or,  leaving  it  in 
the  luuids  of  the  register  in  order  to  its  pro- 
bate. 21  Hen.  Till.  c.  6;  Jaoobi 

INSOLVENCY.  The  state  of  a  person  who 
is  unable,  from  any  cause,  to  pay  his  debts. 

Two  tests  of  insolvency  prevail,  their  appli- 
cation Kt'nerally  being  governed  by  the  pur- 
pose for  which  the  fact  of  Insolvency  is  as* 
certained,  tluiugh  there  is  some  confusion  in 
the  cases  in  this  respect 

(lencrally.  for  the  purpo.se  of  enabling  the 
debtor  or  his  creditors  to  take  advantage  of 
insolvent  acts,  one  is  insolvent  who  la  vn- 
able  to  meet  his  obligations  as  they  accrue 
in  due  rourse  of  trade,  and  i.s  unable  to 
proceed  in  business  without  makinj^  some 
arrangement  with  liis  creditors,  without  re- 
gard to  the  ultimate  snfllcleney  of  his  assuU 
In  liquidation.  112  Pa.  St.  294:  98  Iowa.  321; 
86  Me.  246;  3  Gray  (Mass.)  600;  116  Mo.  226. 

Within  the  mie  relating  to  oonveyances 
by  insolvent  persons,  it  is  generally  held 
that  one  is  insolvent  whose  obligation  could 
no)  be  collected  by  legal  means  out  of  his 
property.  43  N.  Y.  75;  31  Mo.  72.  If  one 
has  means  from  which  pajrmoit  eonld  be  en- 
foreed.  be  is  not  insolvent,  even  though  he 
is  in  embarrassed  circumstances,  and  un- 
able to  make  present  payment  (136  N.  T. 
104 ;  52  Mo.  App.  282 ) .  or  has  even  been  com- 
pelled to  suspend  business  (68  Hun  (N.  Y.] 
632).  Property  so  situated  that  it  cannot 
be  reached  by  creditors  is  not  to  be  oontid- 
ersd  in  determining  the  Issue  of  aolvenqr. 
62  Oa.  239. 

Distinction  between  "insolvency"  and 
•iMuikniptcy,"  see  ''Baakraptey." 

INSOLVENT.  One  who  is  in  a  state  of  in- 
solvency (g.  V.) 

IN8PECTATOR.  An  adverse  party. 

INSPECTION  (lAt.  inxpicnr.  to  look  Into). 
The  examination  of  certain  articles  made  by 
law  subject  to  such  examination,  so  that 
they  may  be  declared  fit  for  commerce.  The 
decision  of  the  inspectors  is  not  final.  The 
object  of  the  law  is  to  protect  the  communi- 
ty from  fraud,  and  to  preserve  the  elmraeter 
of  the  merchandise  abroad.  8  Cow.  (N.  Y.) 
45.  See  1  Johns.  (N.  Y.)  205;  13  Johns.  (N. 
Y.)  331:  2  Gaines  (N.  T.)  212;  2  Oslaas  (N. 
Y.)  207. 

in  Practice.  Examination. 

The  inspection  of  all  public  recurd.s  is  free 
to  all  persons  who  have  an  interest  in  them, 
upon  payment  of  the  nsoal  teea.   T  Mod. 

129;  1  Str^inpe.  304;  2  Strange.  260.  954. 
1005.  But  it  seems  a  mere  stranger,  who 
has  no  such  interest,  has  no  rlii|ht  at  eiMtt> 
mon  law.  8  Term  B.  290. 

INSPECTION,  TRIAL  BY.  A  ino-l^  of  1  rial 
formerly  in  use  in  England,  by  which  the 
Judges  of  a  court  decided  a  point  la  dlapnta 
upon  the  tejfimony  nf  their  own  senses, 
without  the  intervention  of  a  jury.  This 
took  place  ^in  cases  where  the  fact  upon 
which  issue  was  taken  must  from  its  na- 
ture, be  evident  to  tiia  orart  from  oeolar 
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taDonfltnttion,  or  other  IrrefragBble  vroot, 

and  was  adoptorl  for  the  preater  exptMlltfon 
of  a  cauKf.  'J,  m.  Comm.  331.  In  this  way 
quf'j^tions  whether  a  party  were  an  infant  or 
not,  wbetber  an  injiuy  was  mayhem  or  not* 
eCe^  were  detennlned;  but  this  has  been 
kmg  oat  of  use.  S  Btetph.  Comm.  682. 

INftPCCTOR.  The  name  giren  to  certain 

OIHrprs  whose  dullos  aro  to  pxamfno  and  In- 
spect things  over  which  they  liavo  jurisdic- 
tion; a.s,  inspector  of  bark,  one  who  is  by 
law  authorized  to  examine  baric  for  exporta- 
tion, and  to  approre  or  disapproye  of  its 
quality.  Inspectors  of  customs  are  officers 
appointed  by  tbe  general  government.  As  to 
their  dutieq,  see  1  Story,  U.  8.  Laws,  690, 
605.  609,  610.  612.  619.  621,  623,  650;  2  Story, 
U.  S.  Laws.  14dU.  1516;  3  Story,  U.  S.  Laws, 
1660. 1790. 

INSPECTORSHIP,  DEED  OF.  In  Bnftlsh 

law.  An  apreeraent  between  an  Insolvent 
and  his  creditors,  by  which  a  certain  per.  on 
is  appointed  to  flaperrli«  the  wladtng  np  of 

the  estate. 

IN8PEX1MUS  (Lat.  we  have  seen).  A  word 
WMuetimee  nsed  in  letters  patent,  reciting  a 
grant,  insptxinius  such  former  grant,  and  so 
reciting  it  lerbutiin.  It  then  grams  such 
further  privileges  as  are  thought  conrenlent 
6  Gok«»  64. 

INSTALLATION,  or  INSTALMENT.  The 
act  by  which  an  officer  is  put  in  public  pos- 
session of  the  place  he  Is  to  fill.  The  presl' 
dent  of  the  United  States,  or  a  governor.  Is 
installed  into  office,  by  being  sworn  agree- 
ably to  the  requisition  of  the  oonitltiitlon 
and  laws. 

INSTANCE.  Literally,  standfason;  heneoi, 
urging,  solicitation.  Webster. 

 In  Civil  and  French  Law.  In  general, 

all  sorts  of  actions  and  Jndldal  ^^f^wtv\% 

Dig.  44.  7.  58. 
 In  Ecclesiastical  Law.  Causes  of  In- 


stance are  those  proceeded  In 'at  solicitation 
«f  aome  party,  as  opposed  to  caaaes  of  offlce, 
which  run  in  the  name  of  the  Jadga,  BUI' 
tax.  Anal.  p.  122. 

 In  Scotch  Law.  That  whldi  may  be 

insisted  on  at  ona  diet  or  oouras  of  probar 
tion.  Wharton. 

INSTANCE  COURT.  In  English  law.  That 
braaeh  of  the  adadialty  court  which  has 
the  Jurisdiction  of  all  mattara  eneapt  those 
relating  to  prizea. 

An  'instance  court"  takes  oognisanee  of 
contracts  made  and  Injuries  committed  on 
the  high  seas;  a  "prize  court"  has  Jurisdic- 
tion of  prizes,  etc.   18  Johns.  (N.  T.)  257. 

The  term  is  sometimes  used  in  American 
law  for  purposes  of  explanation,  but  has  no 
proper  appliiation  to  admiralty  courts  in 
the  United  States,  where  the  powers  oX  both 
toataaea  and  prise  ooorts  are  conferred  with- 
out any  distinction.  3  Dall.  (U.  S.)  6;  I 
GalL  (U.  S.)  563  ;  3  Kent.  Comm.  355,  378. 
8aa  "Admlialtir." 

INSTANCIA.  la  Spaalah  law.  TIm  laatt- 


tution  and  prosecution  of  a  salt  from  Its  In- 
ception until  definitive  jude:ment.  The  first 
instance,  primcra  in.stani  id,  is  the  prosecu- 
tion of  a  suit  before  the  judge  competent  to 
take  cognisance  ol  it  at  its  inception;  the 
second  instance,  seeiindo  insf  oncio.  Is  ttie  ex- 
erdse  of  the  same  action  before  the  court  of 
appellate  .jurisdiction;  and  the  third  in- 
stance.  tercera  instancia,  la  the  prosecution 
of  the  same  suit,  either  by  an  appih  ation  of 
revision  before  the  appellate  tribunal,  that 
has  already  decided  tlie  cause,  or  before 
some  higher  tribunal,  having  Jurisdiction  of 
the  same. 

All  civil  suits  must  be  tried  and  decldod. 
In  the  first  instance,  within  three  years;  and 
all  criminal,  within  two  years. 

As  a  general  rule,  three  instances  are  ad- 
mitted in  all  civil  and  criminal  cases.  Const. 
1811.  art  88S. 

INSTANS  EST  FINIS  UNIUS  TEMPORIS 
et  principiunt  alterius.  An  instant  is  the  end 
of  one  time,  and  the  beginning  of  another. 
Co.  Utt  186. 

INSTANTER  (Lat.)  lounediately :  pres- 
ently. This  term,  it  is  said,  means  that  the 
act  to  whfdi  It  applies  shall  be  done  within 
twenty-four  hours;  but  a  doubt  has  been 
suggested  by  whom  is  the  account  of  the 
honrs  to  be  kept,  and  whether  fha  term  **ln- 
sianter."  as  applied  to  the  subject  matter, 
may  not  be  more  properly  taken  to  mean 
"before  the  rising  of  Uie  court."  when  the 
act  is  to  be  done  in  eonrt,  or  "before  the 
shotting  of  tiie  office  the  same  night,"  when 
the  act  is  to  be  done  there.  1  Taunt.  34.3;  6 
East,  587,  note  (e);  Tidd,  Prac.  (3d  Ed.) 
508,  note;  8  Chit  Prae.  118.  See  8  Borrows 
1808;  Co.  Utt  187;  Styles,  Res.  468. 

INSTAR  (Lat.)  Like;  resembling;  equlva 
alent;  as,  instar  denUum,  like  teeth;  instar 
omMuwi,  eqolvaleat  to  all. 

INSTAURUM  (Law  Lat)  In  old  Bngllsh 

deeds.  A  stock  or  store  of  rattle,  and  other 
things;  the  whole  stock  upon  a  farm,  includ- 
ing cattle,  wagons,  ploughs,  and  all  other 
implements  of  husbandry.  1  Hon.  AngL  648; 
Fleta.  lib.  2,  c.  88.  5  1 :  Id.  c.  72,  9  7.  Ttm 
instfiurata,  land  already  stocked,  or  furnished 
with  all  things  necessary  to  carry  on  the  use 
or  occupatloB  of  a  farm. 

INSTIGATION.  The  aet  by  which  one  In- 
cites another  to  do  something;  as,  to  injure 
a  third  person,  or  to  commit  some  crime  or 
misdemeanor,  to  commence  a  suit,  or  to  pfoa* 
ecute  a  criminal.  See  "AooompUca." 

INSTIRPARE.  ToMtablMh. 

INSTITOR  (Lat.)   In  dvll  law.  A  clerk 

in  a  store;  an  agent. 
He  was  so  called  because  he  watehed  over 

th6  business  with  which  ho  was  charged; 
and  it  is  immaterial  wJiethor  he  was  em- 
ployed in  making  a  .^aN'  in  the  store,  or 
whether  charged  with  any  other  business. 
IiuiUor  appenatu*  ai  e»  eo.  quod  negotio 
gercndo  instct;  ncc  muJtum  facit  tahcrnae 
9it  praepositua,  an  cuilibet  alii  negotiaiioni. 
DIE.  14.  8.  1.  8.   Ifr.  BeU  says  that  the 
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charge  given  to  a  clerk  to  manage  a  store 
or  shop  is  called  "Institorial  power."  1  Bell, 
Comm.  (5th  Ed.)  479;  Ersk.  Inst.  3.  3.  46; 
1  Stair.  InsL  (by  Brodle)  bk.  1.  Ut.  11.  §§ 
12.  18.  19;  Story.  Ag.  S  8. 

IN8TITORIA  ACTIO  ( Lat  )  In  the  civil 
law.  The  uaiue  of  an  action  given  to  those 
wbo  bid  contracted  with  an  institor  (q.  v.) 
to  compel  the  principal  to  performance. 
Inirt.  4.  7.  2:  Dig.  14.  3.  1;  Story,  Ag.  §  426. 

INSTITUTE. 

—-—In  Seoteh  Law.  The  person  first  called 

iu  tiM'  "tailzie:"  tin-  r- st.  or  the  li^  irs  of 
tailzie,  are  called  "substitutes.'"  Ersk.  Prac. 
S.  8.  8.   See  "SubBtltdtes." 

 In  Civil  Law.    On*-  who  Is  appoint »•(! 

heir  by  testament,  and  is  required  to  give 
thf  estate  devised  to  another  peraeo,  who  to 
called  the  "substitttte." 

To  name  or  to  make  an  heir  by  teatamonL 
DiR.  28.  Ti.  G.l.  To  make  an  aocuaatlon;  to 
commence  an  action. 


INSTITUTES.  Klements  of  jurispriulonce : 
text  books  containing  the  principles  of  law 
made  the  foundation  of  legal  otudiea. 

The  word  was  first  used  by  the  civilians 
to  designate  those  books  prepared  for  the 
student,  and  supposed  to  embrace  the  funda- 
mental legal  principles  arranged  in  an  or- 
derly manner.  Two  hooka  of  Inatltiitflt  were 
known  to  the  civil  lawyers  of  anttqnlty.— 
Gains  and  Justinian. 

(1)  Coke's  Instltataa.  FOnr  Tolomes  of 
commentaries  upoilYarloas  parts  of  the  Bng' 
lish  law. 

Sir  Edward  Coke  hath  written  four  vol- 
omes  of  "Institutes,"  as  he  is  pleased  to  call 
them,  though  they  have  little  of  the  Instltu- 
tlonnl  n:-  Miod  to  warrant  siu  li  a  ti'Ir  The 
first  volume  is  a  very  extensive  commentary 
vpon  a  little  excellent  treatise  of  tenures, 
compiled  by  Judge  Littleton  In  the  reign  of 
Edw.  IV.  This  comment  is  a  rich  mine  of 
valuable  common-law  learning,  collected  and 
heaped  together  from  the  ancient  reports 
and  Tear  Books,  hut  greatly  defectlye  in 
method.  The  second  volume  is  a  comment 
on  many  old  acts  of  parliament,  without  any 
systematical  order;  the  third,  a  more  mo* 
thodlcal  <re;ifi:-e  (>ii  tf^e  pleas  of  the  crown: 
and  the  fourth,  an  aicount  of  the  several 
species  of  courts.  These  Institutes  are  usu- 
ally cited  thus:  The  first  volume  as  Co.  Litt. 
or  1  Inst:  the  seoond,  third,  and  fonrfh  as 
2.  3.  or  4  Inst.,  without  any  anthor's  name. 
1  Bl.  Comm.  72. 

(8)  Oains'  Institutes.  A  tractate  upon  the 
Roman  law.  nsf-rihed  to  CaiuR  or  Oaiiis. 

Of  the  per.sonal  history  of  this  jurist  noth- 
ing Is  known.  Even  the  spelling  of  his  name 
Is  matter  of  controversy,  and  he  is  known 
hy  no  other  title  than  Oalus.  or  Caius.  Re 
Is  bcMeved  to  have  lived  in  the  reign  of 
Marcns  Aurclius.  The  history  of  Gains'  In- 
stltntes  is  remarkable.  In  1818.  Nlebohr 
was  sent  to  Rome  by  the  king  of  Prussia. 
On  his  way  thither,  he  spent  two  days  In  the 
cathedral  library  of  Verona,  and  at  this  time 
discovered  these  Institutes,  which  had  been 


lost  to  the  Jurists  of  the  middle  ages,  la 
1S17.  the  Royal  Academy  of  Berlin  charged 
(Joeselien,  Bekker.  and  Hollweg  with  the  «lu 
ty  of  transcribing  the  discovered  manu- 
script In  1818.  Goeodien  gave  the  first  earn- 
pleted  edition,  as  far  as  the  manuscript 
could  be  deciphered,  to  bis  fellow  jurists.  It 
created  an  unnsoal  sensation,  and  became 
a  fruitful  source  of  comment.  It  formed  a 
new  era  in  the  study  of  Roman  law.  It 
gave  the  modern  jurist  the  signal  advantage 
of  studying  the  source  of  the  Institutes  of 
Jvstlnlan.  It  is  believed  by  the  beat  mod- 
em scholars  that  Oaius'  was  the  first  origl 
nal  tractate  of  the  kind,  not  being  compiled 
from  former  publications.  The  language  of 
Gains  is  clear,  terse,  and  technical.— evi- 
den  ly  written  hy  a  master  of  law.  and  a 
master  of  the  Latin  tongue.  The  Institutes 
were  unquestionably  practical.  There  is  no 
attempt  at  criticism  or  phllooophlcal  dlseas> 
slon.  The  (lipclpJe  of  Sabinus  is  content  to 
teach  law  as  he  flnds  it.  Its  arrangement 
is  solid  and  logical,  and  Justinian  follows  It 
with  an  almost  servile  imitation. 

The  best  editions  of  Gains  are  Goeschen's 
-eron^l  «'<lition.  IJeiiin,  l'<24,  in  which  the 
text  was  again  collated  by  Blubme,  and  the 
third  edition  of  Goesehra,  Berlin.  1848.  ed- 
ited hy  Lachman  from  a  critical  revision  by 
(loeschen,  which  had  been  interrupted  by 
bis  death.  In  France.  Galus  attracted  equal 
attention,  and  we  have  three  editlona  and 
translations:  Boulet,  Paris.  1824;  Domett* 
get.  is-i:'.:  and  Pellat.  1841. 

In  1869.  Francesco  Lisi,  a  learned  Italian 
scholar,  pnbliahed.  at  Bologna,  a  new  edi- 
tion of  the  first  book  of  Gains,  with  an  Ital- 
ian translation,  en  regard.  The  edition  is 
accompanied  and  enriched  by  many  valuable 
notes,  printed  in  both  lAtin  and  Italiaa. 
Perhaps  this  must  be  considered,  so  tnx  as 
printed,  the  most  complete  edition  of  the 
Old  civilian  that  modern  scholars  luive  yet 
produced. 

The  reader  who  may  wish  to  pursue  his 
(laiian  studies  should  consult  the  list  of 
some  thirty-odd  treatises  and  commentaries 
mentioned  in  Mackeldey's  I^hrbuch  desRom. 
Rechts.  p.  47.  note  (b).  (ISth  Ed.)  Wien. 
1851;  Huschke,  Essay  Zur  Kritik  und  In- 
terp.  von  Gains  Inst.  Breslau,  1880;  Hau- 
bold's  Inst  Jar.  Rom.  Prev.  Line  pp.  151. 

L'"i2.  nnn.  r,Ofi,  Llpsiae.  182fi;  Boecklng's  Ga- 
ins. Hrefaee.  pp  11-18.  Leps.  1845;  Lisi'.s 
Gains,  Preface,  pp.  x.  xi..  Bologna.  1859. 

(3)  Justinian's  Institutes.  An  abridg- 
ment of  the  Code  and  Digest  composed  hr 
order  of  that  emperor,  and  under  his  guid- 
ance. With  an  intention  to  give  a  summary 
knowledge  of  tke  law  to  those  persons  not 
versed  in  it.  and  particularly  to  atndents. 
Inst.  Proem.  5  3. 

The  lawyers  employed  to  compile  It  wer? 
Tribonian.  Theophilus,  and  Dorotheua  The 
work  was  first  pnblltdied  on  the  Slot  of  No- 
v<nnher  in  the  year  688,  and  received  the 
sanction  of  statute  law  by  order  of  the  em 
peror.  They  are  divided  into  four  books: 
each  hook  is  (livi fieri  Into  titles,  and  each  ti- 
tle Into  separate  paragraphs  or  sections,  pre- 
ceded by  an  Introductory  part  The  first 
I  part  is  called  pHacipiam.  because  it  la  the 
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snt  of  the  title;  thooe  whleh  fol- 
low are  nnmbered,  and  called  "i>aragraphs." 
The  worlt  treats  of  the  rights  of  persous, 
of  thiugi^,  and  of  actions.  The  first  book 
treats  of  persons;  the  second,  third,  and  the 
llrst  Hts  titles  of  the  fourth  book,  ot  things; 
and  the  remainder  of  the  fourth  book,  of  ac- 
tions. The  method  of  citing  the  Institutes 
should  be  understood,  and  is  now  commonly 
by  giving  the  number  of  the  book,  title,  and 
section,  thus:  lust.  I.  2.  5. — thereby  indi- 
cating book  I.  title  2.  section  5.  Where  it 
is  Intended  to  indicate  the  first  paragraph, 
or  prittcipium.  thus:  Inst.  B.  I.  2.  pr.  Fre- 
QUtnitly  the  citation  is  .simply  I.  or  J.  I.  2. 
6.  A  second  mode  of  citation  is  thus:  fi  5, 
Inst,  or  I.  I.  2, — meaning  book  I  title  2, 
paragraph  5.  A  third  method  of  citation, 
ami  one  in  universal  use  with  the  older 
jurists,  was  by  givin;4  llic  nanif  <»f  llu'  title 
and  the  first  words  of  the  paragraph  refer- 
red to,  thus:  f  senatnscoasnltam  est  I  de 
jure  nat.  gen.  ft  rivll, — which  means,  as  be- 
fore, Inst.  B.  I.  tit.  2,  S  5.  See  1  Colquhoun, 
f  61. 

The  first  printed  edition  of  the  Institutes ! 
is  that  oi  Schoyfrer.  tol.  UtJH.  Tlic  lasi  cril- 1 
ical  German  edition  is  that  of  Schrader, 
Berlin,  1832.  Tikis  work  of  Schrader  is  the 
most  learned  and  most  elaborate  commen- 
tary on  the  text  of  Ju.stinian  in  any  lan- 
guage, and  was  intended  to  form  a  part  of 
the  Bwlia  Corpus  Juris,  but  nothing  further 
hap  been  yet  published.  It  is  impossible  in 
this  bri«'f  article  to  name  all  the  commenta- 
ries on  these  Institutes,  which  in  all  ages 

have  commanded  the  study  and  admiration 
of  Jurists.  More  than  one  hundred  and  Wj 

years  ago,  one  Romberg  printed  a  tract  De 
Multitudine  nimia  Commentatorum  in  In- 
statlones  Juris.  But  we  must  refer  the  read- 
er to  the  bcf^t  recent  French  and  English 
editlonp.  Ortolan  s  Institutes  de  I'Empereur 
Justin i<  II  itvec  le  texte,  la  traduction  en  re- 
gard, et  les  explications  sous  diaque  para- 
graphe,  Paris.  1867.  8  toIs.  8to,  Bizth  edl> 
tion.  This  is,  liy  rnmmon  consent  of  schol- 
ars, regarded  as  the  best  historical  edition 
of  the  Institutes  ever  published.  Du  Caur- 
roy's  Institutes  de  Justlnean  tradultes  et  ex- 
pllquees  par  A.  M.  Du  Caurroy,  Paris.  1851. 
8th  ed.  2  vols.  8vo.  The  Institutes  of  Jus- 
tinian, with  English  Introduction.  Transla- 
tion,  muH  Notes,  hf  Thomas  Collet  Bandars; 
H.  A..  London.  1853,  8vo;  2d  Ed..  1860.  This 
work  has  been  prepared  expressly  for  begin- 
ners, and  is  founde<l  luainiy  upon  Ortolan, 
with  a  liberal  use  of  La  Grange.  Du  Caur- 
roy, Wamkoenlg,  and  Puchta,  as  well  as 
Harris  and  Tooper.  A  careful  study  of  this 
edition  will  result  in  the  student's  abandon- 
ing its  pages,  and  betaking  himself  to  Sehrap 
der  and  Ortolan.  Thf  English  edition  of 
Harris,  and  the  American  one  of  Cooper. 
hKn  eeased  to  attract  attention. 

(4)  Theophllus*  Institutes.  A  paraphrase 
of  Jnstinian.  made.  It  is  believed,  soon  after 
A.  I>  r, 

It  is  generally  supposed  that  in  A.  D.  684, 
535,  aad  686.  Theophllus  read  his  comment 
tary  in  Greek  to  his  pupils  in  the  law  school 
of  Constantinople.  He  is  conjectured  to 
hATS  died  some  time  In  A.  D.  688.  This 


paraphrase  maintained  Itself  as  a  maniml 

of  law  until  the  eighth  or  tenth  century. 
This  text  was  used  in  the  time  of  Hexabith 
los  of  Harmenlpulus,  the  last  of  the  Greek 
jurista  It  is  also  oonjectared  tliat  Theophl- 
lus was  not  the  editor  of  his  own  iMurar 
phrase,  but  that  it  was  drawn  up  by  some 
of  his  pupils  after  his  explanations  and  lec- 
tures, Inasmuch  as  It  contains  certain  lMr> 
barous  phrases,  and  the  texts  of  the  nuum- 
scripts  vary  greatly  from  each  other. 

It  has,  however,  always  been  somewhat  in 
use,  and  Jurists  consider  tbaX  its  study  aids 
the  text  of  the  Institutes;  and  Gujas  and 
Hugo  have  both  praised  it.  The  first  edition 
was  that  of  Zuichem,  fol.  Basle,  1531:  the 
best  edition  Is  that  of  Reitz,  2  vols.  4to.  1751, 
Haag.  There  is  a  German  translation  by 
Wusterman,  182S.  2  vols.  8vo;  and  a  French 
translation  by  Mons.  Ilregier.  Paris.  1847, 
gvo,  whose  edition  is  prefaced  by  a  learned 
and  valuable  Introduction  and  dissertation. 
Consult  Mortreuil,  Hist,  du  Droit  Byzan.. 
Paris,  1843;  Smith,  Diet  Biog.  London,  1849, 
8  vols.  8vo;  1  Kent,  Comm.  533;  Profession 
d'Avocat,  torn.  il.  note  536,  p.  95;  Introd.  a 
I'Etude  du  Droit  Romain.  p.  124;  Diet  de 
Jurlsp.;  Merttn.  Bepert;  Bne.  d'Alsmbert 

IN8TITUTIO  HAEREDI8  (Lat)  In  Ro- 
man law.  The  appointment  of  the  haerf§  In 
the  will.    See  "Haeres." 

INSTITUTION  (Lat  iMtUw8re»  to  form,  to 

establish). 

 In  Civil  Law.   The  appointment  of  an 

heir;  the  act  by  which  a  testator  nominates 
one  or  more  persons  to  snoosed  him  in  Ml 

his  rights,  active  and  passive.  Halifax, 
Anal.  39;  Poth.  Tr.  dea  Donations  Testamen- 
f aires,  c.  2.  s<'( .  I,  §  1 ;  Civ.  Code  La.  art.  1688; 
Dig.  28.  5.  1;  Id.  1.  28.  6.  1.  2.  4. 

 In  Ecclesiastical  Law.  To  become  a 

parson  or  viiar,  four  things  are  necessary, 
vis.,  holy  orders,  presentation,  institution. 
Induction.  Institution  Is  a  kind  of  lnvestl> 
ture  of  the  spiritual  part  of  the  benefice; 
for  by  institution  the  care  of  the  souls  of 
the  parish  Is  committed  to  Ihr-  (  liarge  of  the 
clerk,  previous  to  which  the  oath  against 
simony  and  of  allegiance  and  supremacy  ars 
to  l)f  taken.  Bv  institution  the  henefloo  Is 
full,  80  that  there  can  be  no  fresh  presenta- 
tion (exeept  the  patron  be  the  king),  and 
the  clerk  may  enter  on  i^rsonape  house  and 
glebe,  and  take  the  tithes;  but  he  cannot 
grant  or  let  them,  or  bring  an  action  for 
them,  till  induction.  See  1  Sharswood,  BL 
Comm.  88i»-881;  1  Burn,  Hoc  Law,  168-171. 

 In  Political  Law.  A  law.  rite,  or  cere- 
mony enjoined  by  authority  as  a  permanent 
rule  of  conduct  or  of  government;  as.  the 
Institutions  of  Lycurgus.  Webster.  An  or^ 
^anized  society,  established  either  by  law  or 
the  authority  of  individuals,  for  promoting 
any  object,  public  or  sociaL  Webster. 

 tn  Practice.  The  commencement  of  an 

action :  as.  A.  B.  has  instituted  a  suit  agalnit 
C.  D.  to  recover  damages  for  trespass. 

INSTITUTIONES  (l  at.  from  insfitufre.  to 
Instruct,  or  educate).  Worlds  containing  the 
elements  of  any  science;  InstitDtlmifl.  or  In- 
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■tftatfls.   One  of  Jnttliiiaii's  prlnelpftl  law 

collections,  and  a  similar  work  of  the  Roman 
jurist  OaiuB,  are  so  euUtled.  See  "Insti- 
tutes." 

INSTRUCTIONS. 

 In  the  Law  of  Agency.    Orders  given 

by  a  priiK  i{>al  to  his  agent  in  relation  to  the 
busiiiLSK  ()\  liis  a.:?ency. 

Tlie  agent  la  bound  to  obey  the  instruc- 
ttona  be  liaa  reoefyed.  and  when  he  neglects 
so  to  do  he  is  responpiblr-  for  the  conse- 
quences, unless  he  is  justified  by  matter  of 
necessity.  4  Bin.  (Pa.)  SM;  1  Unrmon, 
As.  368.    See  "Ai^pnt." 

In  English  Practice.  The  statements 
of  a  cause  of  action,  given  by  a  client  to 
his  attorney,  and  which*  where  such  is  the 
pfttetloe.  wnt  to  bit  plMdwr  to  pat  Into 
Iflial  form  at  a  daelanrtton.  Wanren,  Lav 
fltnd.  284. 

Instructions  to  counsel  are  fhslr  Indem- 
nity for  any  aspersions  they  may  make  on 
tbe  opposite  party;  but  attorneys  who  have 
a  Just  regard  to  their  own  reputation  will 
be  eautiouflk  even  under  instructions,  not  to 
make  any  nnneoeeeary  attaob  upon  a  party 
or  witness.  For  such  unjustifiable  conduct 
tbe  counsel  Will  be  held  responsible.  En- 
nom.  Dial.  2.  S  43.  p.  1.32.  For  a  form  of  In 
Strnctions.  see  3  Chit.  Prac  117.  120.  no 

 In  Annerican  Practice.   The  charge  or 

din  ( tir ins  as  to  tbs  law,  given  by  tbs  oonrt 
to  the  jury. 

In  Preneh  Law.  The  means  used  and 
tonnality  employed  to  prepare  a  case  for 
trial.  It  is  generally  applied  to  criminal 
cases,  and  is  then  called  "criminal  instruc- 
tion." It  is  <ben  deflnod  as  the  arts  nnd  pro- 
ceedings which  tend  to  prove  positively  a 
crime  or  delict,  in  order  to  Inflict  on  the 
guilty  person  the  punishment  which  he  de- 


IN8TRUMENT,  The  writing  which  con- 
tains w)nie  aprccrncnt,  and  Is  so  called  be- 
cause it  has  been  prepared  as  a  memorial 
sf  what  has  taken  place  or  been  agreed 
npon. 

Something  reduced  to  writing  as  a  means 
of  evidence.  Abbott  A  will  has  been  held 
to  be  an  "instrument."    14  Eq.  Cas.  402. 

The  agreement  and  the  instrument  in 
which  it  is  contained  are  very  different 
things,— the  latter  being  only  STidenee  of 
the  existence  of  the  former. 

INSTRUMENT  OF  APPEAL.    The  docu 
ment  by  which  an  appeal  is  brought  in  an 
JBngiish  matrimonial  cause  from  the  presi- 
dent of  fbe  probate.  dlToree,  and  admiralty 

diviFion  to  the  full  court.    It  iS  anslOCOUS 

to  a  petition.    Hrowne,  Div.  312. 

INSTRUMENT  OF  EVIDENCE.  InHtni 
ments  of  evidence  are  the  media  throuy;]! 
which  the  evidence  of  facts,  either  dispniefl 
or  required  to  be  proved,  is  conveyed  to  the 
mind  of  a  Judicial  trtbanal;  and  they  eom- 
prise  persons,  as  well  as  wrltiiigii  Best, 
Ev.  5  123. 

INSTRUMENTA  (I^t.)  That  lUnd  of  evl- 
deaos  wblcft  oonslsts  of  wrMngs  not  nnder 


seal;  as,  oonrt  rolls,  aooonnts^  sad  tto  Bke. 
3  Go.  Utt  (Thomas  Bd.)  487. 

INSUFFICIENCY.    In  chann  ry  practice 
After  flUng  of  defendant's  answer,  the  plain- 
tiff has  six  weeks  In  wblidi  to  flle  exoeptiflBB 

to  It  for  insufficiency,  which  is  the  fault  of 
not  replying  8i)ecili<ally  to  specific  charges 
in  the  bill.  Smith.  Ch.  Prac.  344;  Mitf.  Eq. 
PI.  S76,  note;  Saunders,  Ord.  Chane.  Indoz. 

INSULA  (I>at.  island).  .\  house  not  con- 
nected with  other  houses,  but  separated  by 
a  snrroundlng  space  of  ground.  GsIt.  Ia. 

INSURER  (l.at.)  Moreover;  over  aui 
above. 

An  old  exchequer  term,  applied  to  a  charge 
made  upon  a  perscm  In  bis  aoooottt  Blomrt. 

INSURABLE  INTEREST.  Such  an  inter 

est  in  a  subject  of  insurance  as  will  entitl-- 
the  person  possessing  it  to  obtain  insuraAoe. 
In  tbe  law  of  Are  Insnranee,  an  InsoraMe 

Interest  may  be  defined  as  such  an  Interest 
as  would  entail  a  pecuniary  loan  were  the 
property  destroyed.    62  N.  T.  47. 

In  the  law  of  life  insurance,  an  insurable 
Interest  in  the  life  of  another  is  such  a  re- 
lation that  the  death  of  such  person  would 
entail  pecuniary  loss.  Any  relationship  re- 
sulting In  dependence,  or  giving  a  right  to 
service  or  stipport.  pives  an  insurable  intM^ 
est  to  the  person  t)enelited.  12  Mass.  IIS: 
57  Vt.  496;  66  Mo.  63.  A  creditor  has  an  in- 
surable interest  In  the  life  of  his  debtor.  2S 
Conn.  244. 

INSURANCE.  A  contract  whereby,  for  an 
agreed  premium,  one  party  undertakes  to  in- 
ilf-ninily  tbe  other  against  loss  on  a  speciSeJ 
bubject  by  specified  perils.  The  party  agree- 
ing to  make  the  indemnity  is  usually  called 
the  "insurer"  or  "underwriter;"  the  other, 
the  *in8ured"  or  'lassnred;**  fho  agreoS  eon- 
sideration.  the  "premium;"  the  written  con- 
tract, a  "poli<  y:"  the  events  insured  against, 
"risks"  or  "perils;"  and  the  subject,  right, 
or  interest  to  be  protected,  the  "insnrahle 
interest"  1  Phil.  Ins.  §9  1-5.  Galled,  also, 
"assurance." 

Insurance  is  classiQed  according  to  the 
nature  of  tbe  riSk  Insured  against,  or  fbe 
nature  of  the  property  Insured,  the  princ! 
pal  sorts  being  (1)  fire  insurance,  beine 
against  injury  to  property  by  fire;  (2)  life 
Insurance,  being  against  injury  by  the  death 
of  one  In  whose  interest  the  assured  lias  a 
pecuniary  interest:  (3)  marine  insurani 
being  agadnst  injury  to  vessels  or  their  cargo 
by  any  peril  of  navlgatloa;  sad  (4)  asctdert 

insurance,  being  agalltSt  lOSS  tnin  aeol4lsa> 

tal  personal  injury. 

Many  other  varieties,  however,  have  be- 
come common  In  recent  years,  as  against  in- 
jury to  crops  by  tiail;  against  loss  by  de- 
falcation; against  dsfecto  of  tttlo  to  laad. 

etc. 

INSURANCE  AGENT.  An  agent  for  ef- 
fecting Insnranee  may  be  sneb  by  appoint* 
ment.  or  the  recognition  of  his  acts  done  as 
such.  2  Phil.  Ins.  fi  1848;  4  Cow.  (N.  T.) 
64S.  He  may- be  agent  Cor  etfher  sC  tiMi 
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parties  to  the  policy,  or  for  distinct  pur- 
poses for  both.  IC  T.  B.  Mon.  (K]r.)  S6S;  SO 
Barb.  (N.  Y.)  <». 

INSURED.  Tlie  pefwm  trbp  procures  an 

insurancii. 

INSURER.  The  underwriter  in  a  policy  of 
Insarance;  the  party  agreeing  to  make  In- 
demnity to  the  other.  Sometimes  applied 
Improperly  to  denote  the  party  insured. 

INSURGENT.  One  who  is  concerned  In 
an  insurrection.  He  differs  from  a  rebel  in 
this,  that  "rebel"  is  always  nn<'.erHtood  in  a 
bad  sense,  or  one  who  unjustly  opposes  tlie 
constituted  authorities;  Insurgtnt  may  h° 
one  wbo  Justly  opposes  the  tyranny  of  con- 
stftnted  avihorltles.  The  colonists  wbo  op- 
posed the  tyranny  of  the  Eni^di  lovani* 
meut  were  Insurgents,  not  rebels. 

INSURRECTION.  A  rebellion  of  citizens 
or  mbjaets  of  a  oemntrj  against  Its  gorern- 

ment. 

An  insurrection  may  constitute  treason  (2 
Dall.  [U.  S.l  348).  and,  if  exK^nslTO,  may 
amount  to  civil  war.   67  U.  S.  636. 

INTAKERS.  In  English  law.  Thp  name 
given  to  receivers  of  goods  stolen  in  Scot- 
land, wbo  take  them  to  Bngland.  9  Hen.  T. 
c  27. 

INTEGER  (Lat.)  Whole;  untouched.  Res 
imtegra  means  a  question  which  is  new  and 
■BdeeMed.  S  Kent  Oomm.  177. 

INTEMPERANCE.  Habitual  Immoderate 
ase  of  intoxicants  does  not  neoeesarlly  im- 
ply drunkenness.    76  111.  213. 

INTEND  (from  Lat.  inteuiUrv,  from  in,  to 
or  towards,  and  tenders,  to  stretch  or  strain). 
To  fix  the  mind  upon  a  thing:  to  mean;  to 
determine;  to  act  with  a  full  knowledge  of 
consequences,  and  with  a  determination  or 
willingness  to  produce  socb  consequences.  1 
OffoenL  Br.  |  18;  8  Uanle  ft  8. 11, 16;  Bur 
rlD.  CSre.  Bv.  S8»  47. 

INTENDANT.  One  who  has  the  charge, 
management,  or  direction  of  some  office,  de- 
partment or  Bublie  butneas. 

INTENDED  TO  BE  RBeORDBD.  Tbis 

phrase  is  frequently  used  in  conveyancing, 
in  deeds  which  recite  other  deeds  which 
have  not  been  recorded.  In  FHUMVlVMiia,  it 
has  been  construed  to  be  a  coTenant,  on  the 
part  of  the  grantor,  to  procure  the  deed  to 
be  recorded  In  a  rsasonable  time.  8  Rawle 
(Pa.)  14. 

INTENDENTE.  in  Spanlab  law.  The  im- 
mediate agent  of  the  minister  of  flnanoe.  or 

the  chief  and  print  ipal  director  of  the  dif- 
ferent branches  of  the  revenue,  appointed 
III  tihe  -farlons  departments  In  eaeb  of  the 
fioflnces  of  the  Spanlsb  monarcbjr.  See 

BSerlche,  Die.  liaz. 

INTENDMENT  OF  LAW.  The  true  mean- 
ing, the  correct  andersta^ding.  or  Intention, 
of  the  law;  a  presumption  or  inferenoa  made 
by  the  courts.   Co.  Litt.  78. 


INTENT.   Intention  (q.  v.) 

That  the  terms  are  ajnonymooa  ase  t 

Jones  (N.  C.)  414. 

INTENTIO  (Lat.) 

 In  Civil  Law.    The  formal  complaint 

or  claim  of  a  plaintiff  before  tlic  praetor. 
"Reus  exceptionem  velut  iHlentionem  im- 
pJet ;"  id  est,  reut  in  eaoeptUme  actor  est,  tbe 
defendant  makes  up  his  plea  as  If  It  were  a 
declaration;  i.  e.,  the  defendant  is  plaintiff 
in  the  plea. 

 In  Old  English  Law.  A  count  or  decla- 
ration in  a  real  action  (narrcUio).  Brao- 
ton,  lib.  4,  tr.  8,  c  2;  Fleta,  lib.  4,  o.  7;  Da 
Cange. 

INTENTIO  CAECA  MALA.  A  hidden  in- 
tention is  bad.    2  Bulst.  179. 

INTENTIO  INSERVIRE  DEBET  LEQI- 
bus,  non  leges  intention!.  Intentions  ought 
to  be  subservient  to  the  laws,  not  the  laws 
to  intentions.   Co.  WtL  814. 

INTENTIO  MEA  IMPONIT  NOMEN  OP- 

eri  meo.  My  Intent  gives  a  name  to  my  aet 

Hob.  123. 

INTENTION.  A  design,  reSOlTO,  OT  deter- 
mination of  the  mind. 

The  exercise  of  an  intelligent  will,  (he 
mind  being  fully  aware  of  tbe  nature  and 
consequences  of  tbe  act  whidk  Is  about  to 
be  done,  and  with  such  knowledge,  and  with 
full  liberty  of  action,  willing  and  electing 
to  do  It.    2  Lea  (Tenn.)  619. 

It  Implies  contractual  obligation  to  carry 
out  the  intention,  and  Is  to  be  distinguished 
from  "promise,"    24  N.  J.  Law,  430. 

It  is  not  synonymous  with  "motive"  (181 
Mo.  897),  nor  wltb  "attempT  (8  Der.  (N. 
CI  880). 

INTER.  In  Latin  phrasea.  A  preposition, 

meaning  among;  between. 

INTER  ALIA  (LaL)  Among  other  tbings; 
as.  "the  said  premises,  wblch*  Inter  alia, 
Titlus  granted  to  Cains." 

INTER  ALIAS  OAUSAB  ACQUIEITIONES 

magna,  Celebris,  et  famosa  est  causa  dona- 
tionis.  Among  other  methods  of  acquiring 
property,  a  great,  much-used,  and  celebrated 
method  is  that  of  gift.   Bracton.  11. 

INTER  ALIOS  (T  at.)  Between  other  par- 
ties,  who  are  strangers  to  the  proceeding  in 
question. 

INTER  ALIOS  RES  aEETAS  ALUS  NON 
posee  praejudicium  facere  aaepe  oonetitutum 

est.    It  has  been  often  settled  that  things 

which  tooVv  plate  l)etween  other  partlea  oan- 

not  prejudice.    Code.  7.  60.  1.  2. 

INTER  APICES  JURIS.   See  "Apex  Juris." 

INTER  CAETEROS  (Lat.)  Among  oth- 
f^rs;  in  a  general  clause;  not  by  name  (now- 
iiKiiim).  A  term  appli<  ti,  in  the  civi!  law.  to 
clauses  of  disinheritance  in  a  will.  Inst  2. 
13.  1;  Id.  2.  18.  8. 

INTER  CANEM  ET  LUPUM  (Lctbatwoen 
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th«  dog  and  the  wolf).  The  twilight;  be- 
eanse  then  the  dog  seeks  Us  rest,  and  the 
wolf  hie  prey.   3  Inst.  63. 

INTER CONJUQE8.  Between hnaband and 

INTER  PARTES  (Lat.  between  the  par-, 
tlM).  A  pbnutt  tdgnlfyliiK  aa  agreament 

professing  in  the  outset,  and  bofore  any  j 
stipulations  are  Introduced,  to  be  made  be-  j 
tween  such  and  stieh  persons;  aa»  for  ex- 
ample. "This  indenture,  made  the  ■  day 

of   .  1848.  between  A.  B..  of  the  one 

part,  and  C.  D.,  of  the  other."  It  is  \ruo 
that  every  contract  is  in  one  sense  inter 
part99,  beeaiiee  to  be  valid  thwe  nratat  be 
two  parties  at  loast.  but  the  technical  sense 
of  this  expression  is  as  above  mentioned. 
Add.  Oont.  9. 

INTER  REQALIA.  Among  the  regalia  («. 
r.) 

INTER  SE,  INTER  SESE  (Lat.)  Among 
themselvea.   Story,  Partn.  9  405. 

INTER  VIVOS  (Lat.)  Between  livinK  per- 
sons; as,  a  gilt  inter  vivoc,  which  is  a  gift 
made  I17  ene  living  penon  to  «ioth«r.  See 

"Cffts-  "  It  is  a  nilp  that  a  fee  cannot  pass 
by  grant  or  trausler  inter  rirnx,  without  ap- 
propriate words  of  inheritance.  2  Preat.  Est. 
64.  See  "Donatio  Mortia  Cauaa." 

INTERCALARE  (Lat.)  In  civil  law.  To 
introduce  or  insert  among  or  between  oth- 
era;  to  Introdnee  n  dajr  or  numfli  into  the 
flalendar;  to  Interealnte.  Dig.  60.  IS.  W.  pr. 

tNTERCHANQEABLY  (Law  Lat  olfmio- 

tim).  In  the  way,  mode,  or  form  of  ex- 
change or  Interchange.  A  term  constantly 
used  in  the  concluding  clause  of  Indentures. 
— in  witness  whereof,  the  said  parties  have 
hereunto  Interchangeably  set  their  hands 
and  Boal.'^.  and  properly  importing  not  only 
an  execution  by  all  the  parties,  but  an  ac- 
tual Interchange  of  .signaturea  and  seals, 
such  as  takcf?  place  In  the  case  of  instru- 
ments executed  in  duplicate,  or  in  part  and 
counterpart,  where  the  signature  and  seal  of 
each  party  are  affixed  to  the  part  given  to 
the  other.  It  Is  tiscd.  however,  every  day  in 
deeds  signed  by  tii.'  LMimt-n-  mJv.  imt  will 
not  be  held  to  import  a  signature  by  the 
grantee.  7  Pa.  St  S29. 

INTERCOM  MON.  To  enjoy  a  right  of  ooah 
men  mntnalTy  wltb  the  InhaUtanta  of  a  eoifc* 

tlgnouR  town.  vill.  or  manor.    2  ShnrtWOOd, 

Bl.  romm.  '.VA:  Termes  de  la  Ley. 

INTERCOMMONING.  A  mutual  privilege, 
between  the  tenants  of  adjoining  manors,  of 
pHHturing  their  cattle  on  the  oommons  of 

each  other. 

INTERCOURSE  (LAt.  intercurms,  from  in- 
ter, between,  and  evrrere,  to  run).  Goranranl- 

cation;  literally,  a  running,  or  passing  hc- 
tween  persons  or  placea;  commerce.  7  How. 

(u.  B.)  m-m. 


INTERDICT. 

 In  Civil  Law.   The  formula  according 

to  which  the  praetor  ordered  or  forbade  any- 
thing to  l)e  (ioiif  in  a  cause  concerning  true 

or  quasi  possession  until  it  should  be  de- 
cided deflnltoly  who  had  a  right  to  It  Bat 

in  modern  civil  law  it  is  an  extraordinary 
action,  by  which  a  summary  decision  is  had 
In  queationB  of  possession  or  quatii  posses- 
sion. Heinec.  Elem.  Jur.  Civ.  9  1287.  In- 
terdicts are  either  prohibitory,  restorative, 
or  exhibitory;  the  first  i)eir.i;  a  prohibition, 
the  second  a  decree  for  restoring  posaeaaloa 
lost  by  force,  the  third  a  decree  for  the  eoc- 
hibitlng  of  accounts,  etc.  Id.  1290.  Inter- 
dicts were  decided  by  the  praetor  without 
the  intervention  of  a  juHea,  differing  In  (Ida 
from  actions  {actiones). 

The  etymology  of  the  word,  according  to 
Justinian,  is  quod  inter  duos  dicitur ;  accord- 
ing to  iaidorus.  quod  interim  (Mcilar.  yo- 
cat;  Sand.  Juat  689;  Maekeld.  CIt.  Law,  f| 
195.  230,  2:?r,.  Like  an  Injunction,  the  inter- 
dict was  merely  personal  in  its  effects:  and 
it  had  alao  another  similarity  to  it.  by  being 
temporary  or  perpetual.  Dig.  43.  1.  1.  3.  4. 
See  Story,  Eq.  Jur.  5  865;  Halifax.  Anal,  c 
«.  See  "Injunction." 

In  Coelealaatical  Law.   An  ecdeaiaa* 
tleal  ceaaare,  bjr  which  dlTlae  eervleea  an 

prohibited  either  to  particular  persons  or 
particular  places.  These  tyrannical  edicts, 
issued  by  ecclesiastical  powers,  have  been 
abolished  in  England  since  the  reformation, 
and  were  never  known  in  the  United  States. 
See  2  Burn.  Ecc.  Law.  340,  341.  Baptism 
was  allowed  during  an  interdict;  but  the 
holy  endmriet  was  draled.  exeept  In  ttM 
article  of  death,  and  burial  in  consecralii 
ground  was  denied,  unless  without  divine 


INTERDICTION.  Ih  civil  law.  A  Judicial 
decree,  by  which  a  person  ia  deprtTed  «C  the 
exercise  of  his  civil  righta. 

The  condition  of  tho  paitj  n/ho  Igfioia  aa- 

der  this  incapacity. 

INTEROICTUM  8ALVIANUM  (Lat)  In 
civil  law.  Tlie  Salrlan  Interdict  A  proeeaa 

which  lay  for  the  owner  of  a  farm  to  obtain 
possession  of  the  goods  of  hia  tenant  who 
had  pledged  them  to  him  for  the  rent  of  tie 

land.    Inst.  4.  15.  3. 

INTEROUM  EVENIT  UT  EXCEPTIO 
quae  prima  facie  justa  videtur,  tamen  tnl* 
que  noceat.  It  sometimes  happens  that  s 
plea  which  seems  prima  lade  Juat  neverthe- 
leea  la  lajnrioaa  and  nne«iiaL  laat  4^  14: 
Id.  4. 14. 1.  2. 


INTERES8E  (Lat.)    The  interest  of 
ey,  as  distinguished  from  the  principaL 
An  Intereat  In  land. 


INTERE8SE  TERMINI  (Lat.)  An  Intei^ 
est  in  the  term.  The  demise  of  a  term  la 
land  does  not  vest  any  estate  in  the  lessee, 
but  gives  him  a  mere  right  of  entry  on  the 
land,  which  right  la  called  hla  Intareet  la 
the  term,  or  lafereaae  termini.  See  OOk  Lttt 
4fi:  2  Bl.  Comm.  144;  10  Viner.  Abr.  348: 
Dane.  Abr.  Index;  Watk.  Con  v.  16;  1  Waahb. 
Real  Pnyp.  Index. 
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INTEREST  (UL)  It  ooBMnui;  It  te  of 
advantage. 

 In  Contracts.    The  right  of  property 

which  a  man  has  In  a  thing.  8aa  Insurable 
Interest" 

 On  Dehte.  The  compensation  -which  fs 

paid  by  the  borrowrr  of  money  to  the 
lender  for  its  use,  and,  generally,  by  a 
debtor  to  his  creditor  in  reoompenss  for  his 
detention  of  the  debt 

INTEREST,  MARITIME.  See  "Marine  In- 
terest." 

INTEREST  OR  NO  INTEREST.  A  provi 
■ion  In  a  poller  of  Insaraaoe.  which  Imports 

that  the  policy  Is  to  be  good  though  the  in 
sured  have  no  insurable  Interest  In  the  sul>- 
ject  ma  it  r.  This  const!  ii'es  a  "waKtT  pol- 
Iflj."  Which  is  bad  in  England,  by  St.  19  Geo. 
II.  e.  S7,  and,  generally,  from  tfie  policy  of 
ttie  law.  1  Para.  Mar.  Law,  89,  note. 

INTEREST  REIPUBLICAE  NE  MALEFI- 
cln  remaneant  Impunita.  It  ocmoeins  the 
eoaunonwealih  that  erlmes  do  not  remain 
Jenk.  Gent  Gas.  SO,  SI. 


INTEREST  REIPUBLICAE  NE  SUAQUIS 
male  utatur.  It  concerns  the  republic  that 
BO  one  misuse  his  property.  6  Ctoke,  S6. 

INTEREST  REIPUBLICAE  QUOD  HOMI- 
nes  conserventur.  It  concerns  the  common- 
wealth that  we  be  preserved.    12  Coke,  62. 

INTEREST  REIPUBLICAE  RES  JUDICA- 
tas  non  rescind!.  It  concerns  the  common- 
wealth that  things  adjudged  be  not  resclnd- 

ed.    See  "Res  Judicata." 

INTEREST  REIPUBtlCAE  SUPREMA 
hominum  testaments  rats  haberl.  It  con- 
cerns the  commonwealth  that  men's  last 
wills  be  sustained.    Co.  Lltt.  236. 

*  INTEREST  REIPUBLICAE  UT  CARCE- 
res  sint  in  tuto.  It  concerns  the  common- 
wealth that  prisons  be  ssenrs.  S  Inst  6S9. 

INTEREST  REIPUBLICAE  UT  PAX  IN 

regno  conservetur,  et  quaecunque  pact  adver> 
•entur  provide  declinentur.  It  benefits  the 
state  to  preserve  peace  in  the  kingdom,  and 
to  prudently  decline  whatoTer  is  adverse  to 
It    2  Inst  158. 

INTEREST    REIPUBLICAE    UT  QUALI- 
bet  re  sua  bene  utatur.   It  concerns  the  com 
monwealth  that  every  one  use  his  property 
properly.   6  Goke.  S7. 

INTEREST  REIPUBLICAE  UT  SIT  Fi- 
nis litium.  It  roncfrns  fh'>  n  uninonwealth 
that  there  be  a  limit  to  litigaUon.   Co.  Lltt. 


INTEREST  SUIT.  In  English  probate  law. 

A  suit  to  determine  which  of  several  person.s 
is  by  Interest  entitled  to  administer  an  es- 


INTERPERENCE.  The  state  of  things 
which  exists  when  a  person  applies  for  a 
patrat  which,  if  granted, .  would  cover  any 
e(  the  patentable  ground  oecnpled  hf  sb7 


existing  patent  m  by  any  patent  for  which 

an  application  is  then  pendiiip;  An  Investi- 
gation is  ordered  by  the  toninnsslouer  of 
patents,  for  the  purpose  of  determining 
which  of  the  parties  was  ths  first  to  make 
tbe  Inventton,  or  that  portion  of  It  from 
wliiih  tlu'  intorfcM'ence  rt^sult.s.  When  the 
controversy  is  between  two  applications,  a 
patent  will  be  finally  granted  to  Mm  who  ts 
shown  to  be  the  first  Inventor,  and  will  be 
denicHl  to  the  other  applicant  so  far  as  the 
point  thus  controverted  is  concerned.  But 
If  the  interference  is  between  an  applicatton 
on  tbe  one  hand  and  an  actual  patent  on  the 
other,  as  there  l.s  no  pnwor  in  the  patoi\t 
office  to  cancel  the  existing  patent,  all  that 
can  be  done  Is  to  grant  or  withhold  from  the 
applicant  the  patent  he  asks.  If  the  patent 
is  granted  to  him,  there  will  i)e  two  patents 
for  the  same  thing.  The  two  parties  will 
Stand  upon  a  footing  of  equality,  and  must 
settle  their  rights  by  a  resort  to  the  courts, 
in  the  manner  provided  by  the  art  of  ,  on- 
gress.  In  interference  cases,  each  party 
Is  allowed  to  take  tbe  testimony  of  wit- 
nesses in  accordance  with  rules  established 
by  the  patent  office.  See  Act  July  4.  1836, 
91  8,  U. 

INTERIM  (lAt.)  In  the  meantime;  mean- 
while. An  assignee  ad  interim  is  one  ap- 
pointed between  the  time  of  bankruptcy  and 
a  p  1)0  i  n  tment  of  the  regular  assignee^  S  Bell, 

Comm.  ZTt^. 

INTERIM  COMMITTITUR.  In  the  mean- 
time let  htm  be  committed. 

INTERIM  CURATOR.  An  officer  appoint- 
ed to  have  the  temporary  management  of  the 
property  of  a  convict,  since  the  abolition  Of 

escheats.    4  Steph.  Comm.  4()2. 

INTERIM  FACTOR.  In  Scotch  law  A  Ju- 
dicial officer  elected  or  appointed  under  the 
bankruptcy  law  to  take  charge  of  and  pre- 
serve tbe  estate  until  a  fit  person  Shall  be 
elected  tmstse.  2  Bell,  Comm.  S67. 

INTERI M  OFFICE R.  One  appointed  to  fill 
a  tmnporary  vacancy. 

INTERLAQUEARE.  In  old  practicf-  To 
link  together,  or  interchangeably.  Writs 
were  called  "interlagueata"  where  several 
wr  re  issued  against  several  parties  residing 
in  different  counties,  each  party  being  sum- 
moned l)y  a  separate  writ  to  warrant  the 
tenant,  together  with  tbe  other  warrantors. 
Fleta,  lib.  6.  c  4,  I  S.  They  were^  In  other 
words,  sfmal  cam  writs. 

INTERLINEATION.  Writing  between  two 

lines. 

INTERLOCUTOR,  in  Scotch  pracUce.  An 
order  or  decree  of  court;  an  order  made  in 
open  oonrL  2  Swlnt  292;  Arkler.  22. 

INTERLOCUTOR  OF  RELEVANCY.  In 

Scotch  practice.  A  decree  as  to  tbe  rele- 
vancy of  a  libel  or  indictment  in  a  criminal 
case.  2  Alls.  Orlm.  Pr.  272. 

INTERLOCUTORY.  Something  which  la 
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done  between  tho  commencement  and  the 
end  of  a  suit  or  action  which  decides  aome 
point  or  mattar.  whlth.  homww,  te  not  a 
final  decision  of  the  matter  In  issue;  as,  in- 
terlocutory Judgments,  or  decrees,  or  orders. 

■  Interlocutory  Costs.  Costs  accruing 
upon  proceedings  in  the  intermediate  stages 
of  a  cause,  as  distinguished  from  final  costs ; 
such  as  the  coats  of  motions.  8  Chit.  Qen. 
Prac.  597. 

Inteiioeutory  Decree.  A  prortalonal  or 

preliminary  docreo.  which  is  not  final,  and 
does  not  determine  the  suit,  but  directs 
some  further  proceedlnca  pr^aratory  to  the 
final  decree.  A  decree  pronounced  for  the 
purpose  of  ascertaining  matter  of  law  or 
fact  preparatory  to  a  final  decree.  1  Barb. 
Ch.  Prac.  326,  327. 

Interlocutory  Judgment.  A  preUmlnai* 
ry  or  intcfrmodiatc  judgment.  A  Judgment 
given  in  the  course  of  an  action  upon  some 
plea,  proceeding,  or  default  which  is  only 
intermediate,  and  does  not  determine  or 
complete  the  suit,  as  upon  a  demurrer  or 
plea  in  abatcmont.  or  whore  the  right  of  the 
plaintiff  is  established,  but  the  quantum  of 
damages  Is  not  ascertained.  1  T}dd.  Prac. 
568.    Seo  "Final." 

— —Interlocutory  Order.  An  order  made 
during  the  progress  of  a  cause  upon  some 
incidental  matter  which  arises  out  of  the 
proccodlngrs. 

 Interlocutory  Sentence.    In  civil  law. 

A  sentence  on  some  indirect  question  aris- 
tag  from  (he  principal  cause.  HalifUc,  Civ. 
Law.  bk.  t,  c;  9,  No.  40. 

INTERLOPERS.    Persons  who  interrupt 
the  trade  of  a  company  of  merchants,  by  i 
pursuing  the  ssme  business  with  them  in' 
the  same  place,  wtthout  lawful  authority. 

INTERNATIONAL  LAW.  The  system  of 

riiles  which  rhristian  states  acknowledge 
to  be  obligatory  upon  them  in  their  relations 
to  each  other  and  to  each  other  s  sulijocts. 
It  is  the  jtu  inter  gentea^  as  distinguished 
from  the  iu9  gentium. 

The  rules  of  conduct  regulating  the  inter- 
course Of  states.  Ualleck,  Int.  I^aw,  41;  Da- 
vis, Int.  Law,  §  2.  It  consists  of  those  rules 
of  conduct  which  reason  dodiices  as  conso- 
nant to  Justice  from  the  naMuv  of  the  so- 
ciety existing  among  independent  nations. 
With  such  definitions  and  modifications  as 
may  be  established  by  mutttal  consent. 
Whca'on,  Im  I.hv..  ?  n 

International  law  lias  been  divided  into 
(1)  public,  and  (2)  private,  under  which 
division  public  International  law  is  the  law 
of  nations  as  above  defined,  while  private 
International  law  consists  of  the  rules  by 
wlitb  courts  determine  within  what  na- 
tional jurisdiction  an  action  or  proceeding 
falls,  or  by  what  national  law  It  diOUld  bo 
decided.  Glenn,  Int  Law,  S  2. 

Various  dlTlslons  of  International  law 
have  been  proposed,  but  none  are  of  any 
great  importance.  One  has  been  into  nat- 
ural and  voluntary  law.  In  which  latter  con- 
ventional or  treaty  law  and  customary  are 
embraced.  Another,  somewhat  similar,  sep* 
arateo  International  rules  Into  those  which 


'  are  deducible  from  general  natural  jus.  those 
j  which  are  derived  fran  the  idea  of  estM^ 
I  and  those  whldi  grow  out  of  simple  coai> 

j  pact.  Whatever  division  be  made,  it  is  to  be 
i  observed  that  nations  are  voluntary,  first,  in 
'  deciding  the  question  what  Intercourse  they 
will  hold  with  each  other;  second,  that  thev 
are  voluntary  In  defining  their  righUi  an  i 
obligations,  moral  claims  and  duties,  al 
though  these  have  an  objective  existence 
beyond  the  control  of  the  will  of  nations; 
and  third,  that,  when  international  law  ha.-^ 
arisen  by  the  free  assent  of  those  who  enter 
Into  certain  arrangements,  obedience  to  Its 
provisions  is  as  truly  in  accordance  with 
natural  law,  which  requires  the  observance 
of  contracts,  as  if  natural  law  had  been  in- 
tuitively discerned  or  revealed  from  heaven, 
and  no  consent  had  besn  neososaiy  at  the 
outset 

INTERNUNCIO.  A  minister  of  a  se-  oiid 
order,  charged  with  the  afbiirs  of  the  court 
Of  Rome,  where  that  eovrt  has  00  mmdo 
under  that  title. 

INTERNUNCIU8  (Lat.  from  talsr,  be* 
tween.  and  nunviuK,  a  messenger).  A  mes* 
senger  between  two  parties;  a  go-betwem. 
Applied  to  a  broker,  as  the  airat  of  both 
parties.   4  Rob.  Adm.  204. 

INTERRELATION.  In  civil  law.  Thtt  act 
by  which,  in  consequence  of  an  agreement 

the  party  bound  declares  that  he  will  not 
lie  houiiil  beyond  a  certain  time.  Wolff. 
Inst.  §  752. 

In  the  case  of  a  lease  from  year  to  year, 
or  to  continue  as  long  as  both  parties  pl<»se. 
a  notice  given  by  one  of  them  to  the  other 
of  a  determination  to  put  an  end  to  the 
contract  would  bMr  the  name  of  'interpslsr 
tion." 

INTERPLEADER. 

 At  Common  Law.  A  proceeding  in  the 

action  of  detinue,  by  which  the  defendant 
Ptates  the  fact  that  the  thing  sued  for  is  Id 
his  hands,  and  that  it  is  claimed  by  a  third 
person,  and  that  whctlier  siuh  pfr.s(»n  or 
the  plaintiff  is  entitled  to  it  is  unknown  te 
the  defendant  and  thereupon  the  defendant 
prays  that  a  process  of  garnishment  may  be 
issued  to  compel  such  third  ppr=nn  so  claim- 
ing to  become  defendant  in  bis  stead.  3 
I^eeve.  Tlist.  Eng.  Law,  c.  23;  Mitf.  Eq.  PI. 
(.Teremy  Ed.)  141;  Story.  Eq.  Jur.  $§  800. 
801.  802. 

 in  Equity.   A  bill  whereby  one  from 

whom  two  or  more  persons  claim  the  ssme 

duty  or  thing  can  compel  them  to  inter- 
plead, and  have  their  several  claims  ad- 
judged, lest  he  be  twice  compelled  to  render 
the  same  debt  duty,  or  prepMty.  77  IlL 

139. 

 In  Modern  Law.  Several  statutory  rem- 
edies have  been  substituted  in  various  statea 
In  some,  a  complaint  in  the  nature  of  a  hill 
of  Interpleader  (see  17  Mo.  499).  and  In 
others  a  formal  collatenl  proceeding  to  try 
Utle  to  propertsr  (180  ItL  87). 

INTERPRBTARE  ET  CONCOROARB  LE- 
gee  leolbue  eel  ofrtlmiM  liitefpmimdi  mt* 
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diM.  To  Interpret  and  reconcile  laws  so  tltftt 
thej  tiarmonlze  is  the  beat  mode  of  oon- 
«nMtl<n.  «  Oolnb  169. 

INTERPRETATIO  CHARTARUM  BKNIQ- 

ne  facienda  est,  ut  res  magis  valeat  quam 
pereat.  Tho  inlorprotaliou  ol  deoils  is  lo  be 
liberal,  that  the  thing  may  rather  have  ef- 
fect than  fail.    Broom,  Leg.  Max.  543. 

INTERPRETATIO  FIENOA  EST  UT  RES 
magis  valeat  quam  pereat.  Such  a  constrac* 

tion  is  to  lu>  made  that  the  subject  may 
liave  an  effect,  rather  than  none.  Jenk. 
Gent.  Cm  1M. 

INTCRPRETATIO  TALIS  AMBIQUI8 

semper  fienda  est,  ut  evitetur  inconveniens 
et  absordum.  In  ambiguous  things,  such  a 
comtmctlon  ahonld  be  made  that  what  is  In- 
eoiTenlent  and  ataiifd  magr  be  srotded.  4 
Inat  328. 

INTERPRETATION.  The  discovery  and 
rapraMDtatlOII  <lf  the  true  meaning  of  any 
signs  used  to  OMiTey  ideas.  lieber,  JLes.  4 
Pol.  Herm. 

"Construction"  is  sometimes  used  as  a 
synonym  (Jones,  Const,  p.  7),  though  it  lias 
beeo  aid  that  "eonfltmetioa"  la  flia  bMMder 
term,  and  Includes  also  the  lagal  sfttat  (2 
Pars.  Cont.  491,  note  a). 

TJxe  "true  meaning"  of  any  signs  la  that 
meaning  which  those  who  used  them  were 
desirous  of  expressing.  A  person  adopting 
or  Ban*  tioning  them  "uses"  them  as  well  as 
their  immediate  author.  Both  parties  to 
aa  agreanent  equally  make  use  of  the  signs 
doelaratory  of  that  apreement.  though  one 
only  Is  the  originator,  and  the  other  may  be 
entirely  passive.  The  most  common  signs 
used  to  oonToy  ideas  are  words.  When  there 
is  a  contradiction  in  signs  Intended  to  agree, 
re.sort  must  bo  had  to  construction, — that  is. 
the  drawing  of  conclusions  from  the  given 
alCBii  rsipMtlnK  ideas  irliicli  thej  do  not 
ecrpress. 

(1)  Close  interpretation  iinterpretalio  re- 
$trif!a)  is  adopted  if  just  reasons,  connected 
with  the  formation  and  diaracter  of  the  text, 
induce  ns  to  take  the  words  in  their  nar- 
rowest mraning.  This  qiecies  of  interpre- 
tation has  generally  been  called  "literal," 
Imt  the  term  is  Inadmisrible.  Lfeber.  Leg. 
ft  Pol.  Herm.  66. 

(2)  Extensive  Interpretation  {inierpn  tatio 
extmsira,  called,  also.  "liberal  interpreta- 
tion") adopts  a  more  comprehensive  signifi- 
cation of  the  word. 

(^)  Kxtravagant  interpretation  [intcrprr 
UUio  excedetu)  is  that  which  substitutes  a 
mmaing  erideiitly  beyond  the  true  one.  It 
Is  therefore  not  genuine  interpretation. 

(4)  Free  or  unrestricted  interpretation  {in- 
t«rpretatio  solula)  proceeds  simply  on  the 
".'Pi'ral  principles  of  inf i-rpretatlon  in  good 
faith,  not  bound  by  any  speciflc  or  superior 
prindple. 

(6)  Limited  or  restricted  interpretation 
linierpretaHo  Hmitata)  Is  when  we  are  te- 
fluenced  by  other  principles  than  the  strictly 
hermeneutic  ones.   Emesti,  Inst.  Interp. 

(i)  Predestined  Interpretation  (inferprefo- 
ff»  predssHiMto)  takes  place  if  the  interpre- 


ter, laboring  under  a  strong  bias  of  mtaldf 
makes  the  text  subservient  to  his  pireeon,* 
ceived  views  or  desires.  This  luelndes  artfnl 
interpretation  (iritfrpn-tntio  m/sr), by  which 
the  interpreter  seel^a  to  give  a  meaning  to 
the  text  other  than  the  one  he  knows  to 
have  been  Intended. 

The  elTlItans  divide  interpretation  into: 

(1)  Authentic  {intcrpretatio  mithtntii^a), 
wlilch  proceeds  from  the  author  Umself. 

(t)  Usual  {intetpretoHo  nmiaJU),  when 
the  interpretation  is  on  the  ground  of  usage. 

(3)  Doctrinal  (inttrpretatio  ductrinalia) , 
when  made  agreeably  to  rules  of  science. 
Doctrinal  Interpretation  is  subdivided  Into 
extensive,  restrictive,  and  declaratory. — ex- 
tensive, whenever  the  reason  of  a  proposi- 
tion has  a  broader  sense  than  its  terms,  and 
it  is  consequently  applied  to  a  case  which 
had  not  been  explained;  restrictive,  when 
the  expressions  have  a  greater  latitude  than 
the  reasons:  end  declaratory,  when  the  rea- 
sons and  terms  agree,  but  it  is  necessary  to 
settle  the  meaning  of  some  term  or  terms 
to  BMke  the  sense  complete. 

INTERPRETATION  CLAUSE.  AcUuse  in 

a  statute  defining  words  used  therein,  or 
prescribing  rules  for  its  interpretation. 

INTERPRETER.  One  employed  to  make 
a  translation. 

An  Interpreter  should  be  sworn  before  he 
translates  the  testimony  of  a  witness  4 
Mass.  81;  6  Mass.  tlft;  t  Caines  (N.  T.) 
165. 

A  person  employed  between  an  attomer 

and  client  to  art  as  interpreter  is  considered 
merely  as  the  organ  between  them,  and  is 
not  bound  to  testify  as  to  what  he  has  ac- 
quired in  those  confidential  oommunica- 
UonsL  1  Pet  a  C.  (U.  8.)  356:  4  Monf. 
(Va.)  mi  S  Wend.  (N.  T.)  SS7. 

INTERREGNUM  (Lat.)  The  period,  in 
case  of  an  established  government,  wUch 
elapses  between  the  death  of  a  sovereign  and 
the  election  of  another,  is  called  "Interreg 
num."  The  vacancy  which  occurs  when 
there  Is  no  tovenunent 

INTERN.  To  restrict  a  person  to  a  lim- 
ited territory:  to  forbid  departure  from  the 

realm. 

INTERROGATOIRE.  In  French  law.  An 
act  or  instrument  which  contains  the  Inter* 

rogatories  made  by  the  judge  to  the  person 
accu.'^ed,  on  the  facts  which  are  the  object 
of  the  accusation,  and  the  answers  of  the 
accused.  Poth.  Proc.  Crim.  sec.  4.  art  2,  S  1. 

INTERROGATORIES.  Material  and  per- 
tinent questions,  in  writing,  to  necessary 
points,  not  confessed,  exhibited  for  the  ex- 
amination of  witnes^s  or  persons  iriio  are 
to  give  testimony  in  the  cause. 

Interrogatories  ar^  txliihiteil  in  various 
proceedings,  as  in  a  bill  of  equity  by  way  of 
discovery,  on  a  statutory  dlseorery.  on  the 
taking  of  a  deposition. 

Interrogatories  to  a  witness  are  either 
original  and  direct  on  the  pwt  of  Urn  who 
produces  the  witnesses,  or  cross  and  cooater. 
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ou  behalf  of  the  adverse  party,  to  examine 
wituesaes  produced  oa  the  oLber  Bide^  Bl- 
ther  paitar,  plaintiff  or  dtf endaat.  mcjr  ex* 
hibit  orl^iml  or  crooB  InterroiMtiNrlM. 

INTERRUPTIO  (Lat.  from  int<  n  im,  jn'n;  to 
break  ihrough  or  apart).  Interrupliua.  A 
term  used  both  in  the  civil  and  oommon  law 
of  preacrlptioa,  Calv.  Lex. 

INTERRUPTIO  MULTIPLEX  NON  TOL- 
iitpraescriptionem  semel  obteatam.  Repeat- 
ed interruptions  do  not  defeat  a  preaerlptioa 
oooe  obtained.  2  Init.  664. 

INTERRUPTION.  The  effect  of  some  act 
or  circumstance  which  Btops  the  courae  o£  a 
prescription  or  act  of  limitatioua.  S  BUffil 
(N.  S.)  444:  4  Mees.  ft  W.  497. 

Civil  Interruption  is  that  which  takes 
place  by  some  judicial  act. 

Natural  interruption  is  an  Interruption  in 
laet  4  Maaon  (U.  8.)  4M;  t  Tounge  ft  J. 
L'v a  s;ee  "Baaement;"  "Umitationa;"  "Pre- 
Bcription." 

 In  Scotch  Law.  The  true  proprietor's 

claiming  his  right  during  the  Gonrae  of  pre- 
■crlptton.   Bell,  Diet 

INTERSTATE  COMMERCE.  Commerce 
between  persons  or  places  in  different  states. 
See  "Commerce."  A  shipment  from  one 
state  to  another  under  a  contract  for  con> 
tinuoiis  carriage  is  interstate  commerce, 
even  as  to  so  much  of  the  journey  as  is 
within  the  limits  of  a  single  state  (102  U. 
S.  541).  or  though  the  Journey  is  tempo- 
rarily Interrupted  before  leaving  the  state 
(nr.  U.  S.  filT);  but  a  shipment  between 
points  in  the  same  state  is  not  interstate 
oommeree,  though  the  goods  are  carried  out 
of  the  atate  en  route  (145  U.  8. 192). 

INTERSTATE  COMMERCE  ACT.  Act 
Cong.  Feb.  4.  1888,  regulating  interstate  com- 
merce, deefgne  to  secure  reasonable  and  unl- 

form  rbarccfR  for  carriage  of  freight  and 
passengers,  and  prevent  rebates,  preferences, 
and  pooling. 

INTERSTATE    COMMERCK  COMMIS- 

sion.  A  commission  of  five  persons  created 
by  the  interstate  commerce  act  to  enforce 
its  proTlsiona. 

INTERVENER.  A  party  who  seeks  to  In- 
terpose in  a  suit.    See  "Intervention." 

INTERVENTION  (LaL  ffiierteMfo.  to  GOme 
between  or  among). 

 In  Civil  Law.   The  act  by  which  a  third 

party  becomes  a  party  in  a  suit  pending  be- 
tween other  persons. 

Th<-  intervention  is  made  either  to  be 
Joined  to  the  plaintiff,  and  to  claim  the  same 
thing  he  does,  or  aome  other  thing  connected 
with  it;  or  to  Join  the  defendant,  and  with 
him  to  oppose  the  claim  of  the  plaintiff, 
which  it  is  his  interest  to  defeat  Poth. ! 
Proc.  Civ.  c.  2,  sec.  6.  5  3. 

—-—In  Modem  Praetlee.  The  term  Is  some* ' 
times  used  In  the  same  aenae  as  in  the  elTll 
law. 

——in  Engiiah  Eeeieslaatleal  Law.  The 
proesedlng  of  a  third  pmon.  who,  not  Mng 


originally  a  party  to  the  suit  or  proceeding, 
but  claiming  an  interest  in  the  subject  mat- 
ter in  dtapute.  In  order  the  better  to  proteei 
such  interest,  interposes  his  claim.  2  Chit 
Prac.  492;  3  Chit.  Com.  Law.  633;  2  Hagg. 
Const.  137;  3  Philllm.  Err.  Law.  .58»;;  1  Add. 
Ecc.  Law.  5;  4  Hagg.  Ecc.  Law,  67;  Dunl. 
Adm.  Prac.  74.  The  intervener  may  com« 
In  at  any  s^tane  of  the  cause,  and  even  after 
Judgment,  if  an  appeal  can  be  allowed  on 
such  Judgment.  1  Hagg.  Ooaat  1S7;  1  Bag. 
Boc.  Lav*  480;  t  Eng.  See.  Law,  IS. 

INTESTABILI8.  An  incompetent  or  dis- 
qualified witness. 

INTESTABLE.  One  who  cannot  lawfully 
make  a  testament 

An  Infant,  an  insane  person,  or  one  civilly 
dead  cannot  make  a  will,  for  want  of  capac- 
ity or  understanding.  A  married  woman 
cannot  make  such  a  will  without  some  spe- 
cial authority,  because  she  is  under  the 
power  of  her  husband.  TImj  ara  all  In- 
testable 

INTESTACY.  The  state  or  condition  ot 
dying  without  a  will. 

INTESTATE.  One  who, having  lawful  pow- 
er to  make  a  will,  has  made  none,  or  one 
which  is  defective  in  form,  la  that  case,  he 
Is  said  to  die  intestate,  and  hfs  estate  d^ 

8t  ends  to  hi.s  lu-ir  at  law. 

This  term  comes  from  the  I.Atin  tntcsialus. 
Formerly,  it  was  used  in  P^rance  indiscrtOH 
inately  with  de^confeioi :  that  is,  without  con- 
fession.   It  was  regarded  as  a  crime,  on  ac- 
count of  the  omiKsion  of  the  deceaa^Hl  per- 
son to  give  something  to  the  church,  and 
was  pnrtflhed  by  priratfon  of  imrfal  In 
consecrated  ground.    This  omission,  accord 
log  to  Flournei,  Hist,  de  Avocats.  vol.  L  P 
116.  could  be  repaired  by  making  an  amplia 
tive  testament  in  the  name  of  the  deceased 
Vely.  torn.  6,  p.  145;  Henrion  de  Pansey 
Authorite   .Tudicihin     li'O.    and    aata.  8se 
"Descent;  •  "Distribution;  '  "Will." 

INTESTATE  SUCCESSION.  Th.-  >  i<  c<^- 
sion  or  <levolution  ot  int<'resi  oi  ihi*  property 
of  one  dying  InteH'ate.  In  Lonisian-i.  she 
term  "succession"  Is  applied  to  the  estate  as 
a  whole. 

INTESTATO.  In  the  civil  law.  Intestate; 
Without  a  wUl.  OalT.  Lex. 

INTESTATUS.  In  the  dTll  and  old  Eng 
liah  law.  An  intestate;  one  who  dies  with- 
out a  will.  Dig.  SO.  17.  7. 

INTESTATUS  OECEOIT,  QUI  AUT  CM- 
nine  testamentum  non  f(Mit  aitt  non  Jari 

fecit,  aut  id  quod  fecerat  ruptum  irritumve 
factum  est,  aut  nemo  ex  ©o  haeres  cxstitit. 
He  dies  Intestate  who  either  has  made  no 
will  at  all.  or  has  not  made  it  Isgallj,  or 
whoee  win  w1il<di  he  had  made  haa  been  as* 
nulled  or  become  ineffectual,  or  from  whom 
there  is  no  living  heir.  InsL  3.  1.  pr.:  Uifi- 
S8.  Id.  1:  Id.  60. 16.  M. 


INTIMATION. 
In  Civil  Law. 


The  name  of  any  jaO' 
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clal  act  by  which  a  notice  of  a  legal  pro- 
ceeding is  given  to  some  one;  but  it  is  more 
usuaUjr  understood  to  meaa  the  notice  or 
maamoDB  whidi  ma  spiMltauit  eanaes  to  be 

given  to  the  opposite  party,  that  the  sen- 
tence will  be  reviewed  by  the  superior  Judge. 

In  Scotch  Law.  An  instrument  of  writ- 
Ins,  made  under  the  hand  oC  »  notary*  and 
notified  to  a  party,  to  inform  Mm  Cf  ft  right 
which  a  third  person  had  acquired;  for  ex- 
ample, when  a  creditor  assigns  a  claim 
f^grjw^r  bis  debtor,  the  assignee  or  cedent 
must  give  an  intimation  of  this  to  tho  debt- 
or, who.  till  then,  is  Justified  in  making  pay- 
ment to  the  origtnal  creditor.  KMBMii  Iki. 
bk.  1,  p.  1.  S  1- 

INTITLE.  An  old  fonn  of  enUUe.  6  Mod. 

304. 

INTOL  AND  UTTOL.  In  old  records.  Toll 
or  cnstiOin  paid  for  things  Imported  and  ex- 
ported, or  bought  in  and  sold  out  Cowell. 

INTOXICATED.  Drunk  from  the  use  of 
intoxicating  liquors.    See  47  Vt.  294. 

INTOXICATING  LIQUORS.  Such  liquors 
as  will.  If  used  as  a  benreTBge,  produce 
drunkenness.    25  Kan.  767. 

It  includes  all  liquors,  whether  Bpirltaons. 
vhious.  or  malt  (70  Mass.  20).  of  which  the 
human  stomach  can  contain  enough  to  pro- 
dnes  tntoiicetteii.  SI  N.  T.  171. 

INTRA.  In  Latin  phrases.  A  preposition. 

moaning  in;  near;  within.  .Infra  or  inter 
ha#  taken  the  place  of  intra  in  many  of  the 
Bodsni  Lstin  pbrusa. 


INTRA  ANNI  SPATIUM.  Wltliin  tbe  space 
of  a  year.   Code.  5.  9.  %,  Infn  anmOe  test* 

p««.    Id.  G.  :iO.  19. 
INTRA  FIDEM.    Within  belief;  credible. 

INTRA  LUCTU8  TKMPU8  (Uit)  Within 
the  time  <rf  moamlns.  Code,  1. 

INTRA  MAENIA  (Lat.  within  the  walls  of 
a  house).  A  term  applied  to  domestic  or 
nmlsl  Mrrsats.  lBLOomm.4S6. 

INTRA  QUATUOR  MARIA  (Lttt)  Within 
the  tour  sees.  Bhep.  Touch.  S78. 


INTRA  PARIETE8  (Lat.)  Betweenwalls; 
asMMis  friends;  out  of  court;  without  litiga- 
thm.  OslT.  Lex. 

INTRA  PRAESIOIA  (Lat.)  Within  the  de- 
fenses, ns.  4f.  IS.  S.  L  See  "Infra  Prae- 

sidia  " 

INTRA  VIRES.  Within  the  power.  The 
opposite  of  nllrB  «<ret  (q.  9.) 

INTRINSIC  VALUE.  "Tts  true.  Inherent 

and  essential  valuo.  not  depending  upon  acci- 
dent.  nlnoe.  or  person,  but  tbe  Mme  every- 
mi  ID  ewy         «        (N.  O 


INTROMISSION.   In  Scotch  law    The  afl- 
possession  of  property  belonging  to 
en  Isitf  iiuQidi.  er  vltfaout 


any  authority.  In  the  latter  case  It  Is 
called  "rlotoui"  Intromission.  Bell,  Olet 

INTRONISATION.  In  French  eccleslastlo- 
al  law.  The  installation  of  a  bishop  in  his 
Episcopal  see.  Clef  des  Lois  Rom. 

INTRUDER.  One  who.  on  the  death  of  the 
ancestor,  enters  on  tbe  land,  unlawtullj,  be* 

fore  the  heir  can  enter. 

INTRUSION.  The  entry  of  a  stranger 
after  the  determination  of  a  particular  ee> 

tatc  of  freehold,  before  the  entry  Of  hUn  te 
reversion  or  remainder.  , 
This  entry  and  Interposition  of  the  strsn- 

Rer  differs  from  an  abatement  in  this,  that  an 
abatement  i.s  alway.s  to  the  prejudice  of  an 
heir  or  immediate  devisee;  an  Intrusion  is 
always  to  the  prejudice  of  him  in  remainder 
or  reversion.  8  Sharswood,  Bl.  Comm.  169: 
Fltzh.  Nat.  Brev.  203;  Archb.  Civ.  PI.  12; 
Dane.  Abr.  Index;  3  Steph.  Comm.  443. 

The  name  of  a  writ  brought  by  the  owner 
of  a  fee  simple,  etc.,  against  an  Intruder. 
New  Nat.  Brev.  453.  Abolished  by  3  &  4 
Wm.  IV.  c  57. 

INTUITUS  (Lat.  from  lnOtmit  to  look  up- 
on or  view).  A  view;  regard;  omtemplar 
tlon.   Direrso  intHitu  (q.  v.),  with  a  different 

view. 

View  or  sight.  Intuitu  Dei,  in  the  sight  of 
Qod.  Msgna  Ghwrta,  pr. 

INURE.  To  take  effect;  to  result 

INUTILIS  LABOR.  ET  SINE  PRUCTU, 
non  est  effectus  legis.  Useless  labor  and 
without  fruit  is  not  the  ettect  of  law.  Co. 
Utt  127;  Wlngate.  Max.  28. 

INVADf  ARE  (Law  Lat.)  BllBUdallBdOld 

Europ<  an   law.    To  pledge;  tO  SOfSSO  OT 

pledge  lands;  to  mortgage. 

INVAOIATIO  (Law  Lat)    A  pledge  or 

murtgage. 

INVADIATU8  (Law  Lat)  One  who  is  un- 
der pledge;  one  who  has  had  sureties  OT 
pledges  given  for  him.  Spelman. 

A  pwson  aoqultted. 

INVALID.  Not'vnUd;  of  noMndliiff  force. 

INVASION.  The  entry  of  a  cooulrr  by  a 
public  enemy,  msUng  war. 

INVECTA  ET  I LLATA  (Lat.)  In  civil  law. 
Things  carried  and  brought  in;  things 
brought  into  a  building  hired  (oe<fe«),  or 
info  a  hired  '^vtate  in  the  (Mty  (praedium  ur- 
banum),  which  are  held  by  a  tacit  mortgage 
for  the  rent  Vooat;  Domat  CIt.  Law. 

INVENIENS  LIBELLUM  FAM08UM  ET 
non  corrunnpens  punitur.  He  who  finds  a 
libel,  and  does  not  destroy  it  is  punished. 
P.  Moore,  818.' 

INVENTIO. 

•—In  Civil  taw.  Finding;  one  of  the 
modes  of  acquiring  title  to  property  by  oo> 
cupancy.  Heinec.  lib.  2,  tit.  1,  |  860. 
times  Englished  "invention." 

OM  BnglMi  Law.  ▲  tUac 
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as  goods,  or  treasure  trove.  Cowell.  The 
plnnl,  iiiMiilio»w,  IB  ftlM  nMd.  ] 

INVENTION.  In  patent  law.  The  act  or 
operation  of  finding  out  somethiac  new;  the 
contrivance  of  that  which  did  not  before 
exist  The  word  is  also  used  to  denote  the 
thing  Itaelf  which  has  been  ao  contrived,] 
and  which  ta  the  subject  matter  of  a  patent.  ] 

The  test  of  novelty  to  determine  whfMher 
a  given  contrivance  is  an  "Inventiou'  is 
whether  an  ordinary  mechanic  would,  with- 
out other  suggestion  than  hia  knowledge  of 
the  art,  make  such  a  contrivance.  If  so,  it 
is  not  an  invention.  S  Flili.  Fit.  Cu.  (U. 
S.)  98;  27  Fed.  219. 

An  invention  differs  from  a  ••discovery,"  i 
inasmuch  as  this  latter  term  is  used  to  sig- 
nify the  finding  out  of  something  which 
oisted  before.  Thns.  we  speak  of  the  die- 
corery  of  the  properties  of  steam,  or  of 
electricity;  but  the  first  contrivance  of  any 
nutcblnery  by  which  those  discoveries  were 
applied  to  practical  nse  was  an  invention; 
the  former  always  existed,  tboogli  not  be- 
fore known;  tlie  latter  did  not  prevlonsly 
exist 

INVENTIONE8.  A  word  used  in  some  an- 
cient English  charters  to  aisnlty  treasure 
troveit 

INVENTOR.  One  who  finds  out  something 
new,  or  who  contrives  or  produces  a  thing 
which  did  not  befere  exiek;  one  who  makes 

an  invention.  The  word  is  generally  used 
to  denote  the  author  o£  such  contrivances 
as  are  br  Inw  patentable.  See  ••InTentloa." 

INVENTORY.  A  list  schedule,  or  enumer 
ation  in  writing,  containing,  article  by 
article,  the  goods  and  chattels,  rights  and 
credits,  and.  In  some  cases,  the  lands  and 
tenements,  of  a  person  or  persona.  A  con- 
servatory act,  which  Is  made  to  ascertain  the 
situation  of  an  intestate's  estate,  the  estate 
of  an  insolvent  and  the  like,  for  the  purpo.se 
of  securing  It  to  those  entitled  to  it 

INVENTUS  (LaU  Found.  Theaaurut  in- 

iHTitvs,  treasure  trOTO.  Won  e$t  invwtvs. 

he  is  not  found. 

INVCRITARE.    To  verify  or  provf. 

INVEST  (Lat.  inrrMim,  to  clothe).  To  put 
in  possession  of  a  fief  upon  taking  the  oath 
of  fealty  or  fidelity  to  the  prinee  or  superior 
lord. 

INVESTITIVE  FACT.  One  by  means  of 
which  a  right  comes  Into  existence.  Hol- 
land, Jur.  132. 

They  are  divided  by  Bentham  into  colia- 
tive.  conferring  rights,  and  tmpositlTe,  im- 
posing duties. 

INVESTITURE.  The  act  Of  glTlng  posses- 
sion of  lands  by  actual  sshrin. 

When  llTery  of  seirin  was  made  to  a  per- 
son bv  the  common  law.  he  was  Invested 
with  the  whole  fee.  This  the  foreign  feud- 
ists, and  sometimes  our  own  law  writers, 
can  "invesUture;"  hut  generally  speakins, 
it  U  termed  by  the  ooiiUMm4KW  writers  the 


"seisin  of  the  fee.**  2  Bl.  Comm.  209,  313; 
Fearne,  Cont.  Rem.  223,  note  (z). 

By  the  canon  law,  investiture  was  made 
per  5acMl««»  ei  anmtlam.  by  the  rins  and 
crosier,  which  were  regarded  a.s  symbols  of 
the  Episcopal  Jurisdiction.  Ecciesiaatical 
and  .secular  flefs  were  gOTsmed  by  tte  oasse 
rule  in  this  respect. — that  previously  to  In- 
vestiture neither  a  bishop,  abbot  or  lay  loid 
could  take  pos.se.'^sion  of  a  a<rf •  jfffffftB'urt 
upon  them  by  the  prince. 

Pope  Gregory  VI.  first  disputed  the  ri^t 
of  sovereigns  to  give  invpstitun-  of  ecclpsias 
tical  flefs.  A.  D.  1045;  but  Pope  Gregory  VII. 
carried  on  the  dispute  with  nraclft  more 
vigor,  k.  D.  1073.  He  excommunicated  the 
emperor  Henry  IV.  The  popes  Victor  III., 
Urban  II..  and  Paul  II.  continued  the  con- 
test This  dispute,  it  U  said,  cost  Chriatea- 
dom  sixty-three  battles,  and  the  Utqo  eC 
many  millions  of  men. 

INVESTMENT  BUYING.  See  •'GamUteg 

Contract" 

INVIOLABILITY.  That  which  Is  not  to  be 
violated.  The  persons  ot  smhssssdota  ars 
InTiolable.  flee  "Ambassador." 

INVITO  fl.at.)    Heing  unwilling. 

INVITO  BENEFICIUM  NON  DATUR.  No 
one- Is  obliged  to  accept  a  benefit  against  his 
ronsent.  Dig.  50.  17.  6'j;  P-room.  Leg.  Ifax. 
(3d  London  Ed.)  625.  But  if  he  does  not 
dissent,  he  will  be  oonsldered  aa  ■■wilfm 
See  "Assent** 

INVITO  DEBITORE  (Lttt)  AotaMt  the 
will  Of  the  debtor* 

INVITO  DOMINO  (  Lat  )    In  <  riminal  law. 
Without  the  consent  of  the  owner. 
In  order  to  oonstttnte  larceny,  the  pn^ 

erty  stolen  must  be  taken  invito  domUl»; 
thi8  18  the  very  essence  of  the  crime.  Caaes 
of  considerable  difficulty  ari.se  when  the  own> 
er  has,  for  the  purpose  of  detectins  thicvea 
by  himself  or  his  agents,  delivered  the  prop- 
erty taken,  as  to  whether  tht^y  are  larcenies 
or  not  The  distinction  seems  to  be  this, 
that  when  the  owner  procnreo  the  piinpeitf 
to  be  taken,  it  Is  not  larceny;  and  when  he 
niprely  leaves  it  in  the  power  of  the  defend- 
ant to  execute  his^  original  purpose  of  tak- 
ing it  in  the  latter  case  it  will  be  considered 
as  taken  invito  domino.  2  Bailey  (S.  C) 
569;  2  RiisB.  Crimes.  66.  105;  2  Leach,  r  C. 
913;  2  East.  P.  C.  666;  Bac.  Abr.  "Polony" 
(C) ;  AUs.  Crim.  Prac.  273;  2  Bos.  *P.  SQt; 
1  Gar.  ft  M.  217.  See  "Laroeay." 

INVOICE.  In  (oinmercial  law.  An  account 
of  goods  or  merchandise  sent  by  mendiants 
to  their  oorrsepoodents  at  home  or  abroad. 

in  which  the  marks  of  each  package,  with 
other  particulars,  arc  set  forth.  Marah.  Ina 
408:  Dane;  Abr.  Index.  An  Involee  mitfrt 
to  contain  a  detailed  statpm^nt.  which 
should  indicate  the  nature,  quantity,  quality, 
and  pri(  p  of  the  things  sold,  deposited,  etc. 
1  Pardessus,  Dr.  Ckun.  note  248.  See  **BU1 
oC  LidlDg;"  2  Wa*.  a  0.  (V.  &)  UI.  tfS. 
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INVOICE  BOOK.  A  book  in  which  Invoices 
«•  eoptod. 

INVOLUNTARY.    An  IttTohmtaiT  Mt  18 

that  whirh  Is  performed  irlth  constraint  (</. 
r.).  or  With  n-pugnance,  or  •without  the  will 
to  do  it.  An  action  is  involuntary,  then, 
which  Is  performed  under  dnren.  Wolff. 
Inst  §  6. 

The  term  is  frequently  used  In  connection 
with  rarlous  proceedings  to  denote  an  ad- 
T«vw  fvooeedlng.  ThiM,  InTOlvntnrjr  bank- 
niptcy  proceedings  are  those  instituted  by 
a  creditor,  and  not  by  the  bankrupt. 

INVOLUNTARY  MANSLAUGHTER.  Hom- 
klito  eommltted  unintentionally,  but  with- 
out excuse,  and  not  under  such  circumstan- 
ces as  to  raise  the  implication  of  malice.  1 
dark*  HvdwU.  GrtmM,  Stl. 

IOTA.  The  ninth  and  smallest  letter  of 
the  Oreek  alphabet;  hence  any  minute  or 
insigniflcant  thing. 

IP8AE  LEGES  CUPIUNT  UT  JURE  RE- 
gantur.  The  laws  themselves  iesiie  that 
they  should  be  governed  by  righu  Co.  LitL 
174b,  qaotad  fNim  CatOb 

IPSE  (Lat.)  I  (before  verbs  of  first  per- 
son); thou  (before  verbs  of  second  person); 
he  h*™**!^  she  herself,  he  alone,  et&;  the 
varr  om;  e.  9.,  ipmm  oofpiM,  tiie  very  tiling 

Itself.  Ilalk.  Tech.  Terms.  Ipsac  [ctenitn] 
leges  vupiunt  ut  jures  regantur,  for  the  very 
laws  themselves  wish  that  they  should  be 
ruled  by  right,— a  line,  ipiobod  from  Cato. 
which  occurs  In  the  decision  of  Chief  Justice 
Wray  and  the  whole  court  III  tiie  Caae  of 
Bankrupts,  2  Coke.  25b. 

IPSE  DIXIT.  He  himself  said  it.  Applied 
as  a  anbataative  to  the  unsupported  aaaer- 
tlon  of  oaw  person. 

IPSISSIMIS  VERBIS  (Lat.)  In  the  iden- 
tical words;  opposed  to  "substantially."  7 
RofV.  (U.  &)  719;  5  Ohio  St  S4e. 

IPSO  FACTO  (Lat.)  By  the  fact  itself; 
by  thanoTOteet 

IPSO  JURE  (Lat)  Bf  tlia  operatloa  of 
law;  ny  mere  law. 

IRA  FUROR  BREVIS  EST.  Anger  is  a 
short  insanity.    4  Wend.  (N.  Y.)  33(?.  355. 

IRA  MOTUS  (Lat.)  Moved  or  excited  by 
soger  or  passion.  A  term  sometimes  for- 
nerly  used  In  the  plea  of  ton  auavU  de- 
menic.   l  Tidd.  Prac.  645. 

IRE  AO  LARGUM  (Lat.)    To  go  at  large. 

IRENARCHA.  In  Roman  law.  An  officer 
whose  duties  are  described  In  Dig.  5.  4.  18.  7. 
See  Id.  48.  3.  6;  Code,  10.  76.  Utarally,  a 
peace  officer  or  magistrate. 

IRREGULAR.  Not  according  to  rule.  See 
ImCBlatllr.'* 

NHIMULAR  OePOeiT.  Baa  "Depoalt" 

MMWULAR  MIOCCM.  SwdiMattMirt 


has  general  jurisdiction  to  Issue,  but  which 
la  unauthorized  in  the  particular  case  by  rea* 
son  of  the  existence  or  nonexistence  of  soma 
fact  or  circumstance  rendering  it  impropar 
in  auch  a  case.  108  N.  T.  84.  80. 

IRReQULAfllTY.  In  practice.  The  do- 
ing or  nnt  doing  that.  In  the  conduct  of  a 
suit  at  law,  which,  conformably  with  the 
practice  of  the  court  ooi^t  or  «ni|lit  not  to 

be  done. 

It  is  the  technical  term  (or  every  defect  in 
proceedings  or  the  mode  of  conducting  an 
action  or  defense.  It  is  a  comprehensive 
tenn,  Indudins  all  fonnal  ohfaetloiui  to  mat- 
tara  of  praettoa. 

IRRELEVANT.  Matter  In  a  pleading  which 
has  no  substantial  relation  to  the  contro- 
versy In  suit.  3  Sandf.  Ch.  (N.  T.)  748;  C 
How.  Pr.  (N.  Y.)  312 

Equivalent  to  "impertinent."  includes 
"scandaloua"  matter  In  a  pleading.  8  How. 
Pr.  (N.  T.)  68. 

IRRELEVANT  EVIDENCE.  That  which 
does  not  support  the  Issue,  and  which,  of 
course,  must  be  excluded. 

IRREPARABLE  INJURY.    .\n  injury  Is 

"irreparable,"  within  (lie  niU*  that  iiijuneliou 
will  issue  to  prevent  only  such  injuries,  not 
only  where  the  Injury,  from  Its  nature,  can- 
not be  compensated  by  damages,  or  tho  dam- 
ages cannot  l)e  ascertained  by  any  certain 
measure  (4  N.  J.  Eq.  449).  but  when  the 
wrongdoer  Is  insolvent  (51  Iowa,  886;  48 
Neb.  238). 

IRREPLEVIABLE.  That  cannot  I>e  re- 
plevied or  delivered  on  suretlea  Spelled, 
also.  "Irreplevisable."  Co.  Utt  146;  U  Bdw. 
L  c.  8. 

IRRESISTIBLE  FORCE.  A  term  applied 
to  such  an  interposition  of  human  agency 
as  is,  from  Its  nature  and  power,  absolute 
uncontrollable;  as,  the  Invoads  of  a  hostile 

army.  Story,  Bailm.  §•  25;  Lois  des  Batim. 
pL  2,  c.  2.  S  L  It  differs  from  "IneviUble 
accident"  («.  r.) 

IRREVOCABLE.  Which  cannot  be  revolted 

or  recalled.  A  powor  of  attorney  In  which 
the  attorney  has  an  interest  granted  for 
oonalderatSon  la  Irravoealile.  Bee  ''Will.'' 

IRRIGATION.  Theactof  wetting  or  luoist- 
piiiiif;  the  ground  by  artificial  means;  the  ai>- 
plication  of  water  to  land  by  artificial  means 
fur  the  raising  of  crops  and  other  prodnela 
of  the  soil,  hong,  Intgatlon,  f  L 

IRRITANCY.  In  Scotch  law.  The  hap- 
pening  of  a  condition  or  event  by  which  a 
charter,  contract,  or  other  deed,  to  wfilch 
a  clause  irritant  is  annf-M  d.  becomes  void. 
Erslt.  Inst  bk.  2,  tit.  5,  note  26.  Irritancy 
is  a  kind  of  forfeiture.  It  la  UiEai  or  eon* 
ventlonaL  Burton,  Real  Prop.  898. 

IRRITANT.  In  Scotch  law.  Avoiding  or 
making  void;  as  an  irritant  elanaa.  See  "Ir* 
ritancy.'* 
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IRRITANT  CLAU8E.   In  Scotch  law.  A 

provision  by  which  certain  prohibited  arts 
apecifled  in  a  deed  are,  if  committed,  de- 
omnA  to  be  nvU  and  iroid. 

IRROGARE.  In  civil  law.  To  impose  or 
Mt  upon,  as  a  fine.  Calv.  Lex.  To  inflict. 
M  a  pnnlabmeut  To  make  or  ordain,  aa  a 
law. 

IRROTULATIO  (LawLat.)  An  inrolllng; 
a  record.  2  Rynier,  Foed.  t;73;  Du  Cange; 
Law  Pr.  ft  Lat.  Diet;  Bracton.  foL  293; 
neta.  Hb.  2,  c.  «6.  I  11. 

ISH.  In  Scotch  law.  The  period  of  the 
tennlnattoit  of  a  tatdc  or  leaae.  1  BUi^  623. 

ISLAND.   A  body  of  land  enrroonded  by 
water.    Tiic  title  to  islands  In  navigable 
waters  is  in  the  state  (68  Am.  Rep.  215); 
*bat  aa  Islaad  In  private  waters  belongs  to 

the  owners  of  the  nearest  mainland,  unless 
otherwise  appropriated  (9  Cush.  I  Mass.] 
648). 

I88INT  (Norman  Fr.  thus.  so).  In  plead- 

inp  A  term  formerly  used  to  introduce  a 
statement  that  special  matter  already  plead- 
ed amounts  to  a  denial. 

In  actions  founded  on  deeds,  the  defendant 
may.  Instead  of  pleading  non  eH  faetwn  in 
the  common  form,  allflge  any  special  mat- 
ter which  admits  the  execution  of  the  writ- 
ing In  ^estion.  bat  which,  nsTerthelees, 
shows  that  it  is  not  in  law  his  deed,  and  may 
conclude  with,  "and  so  it  is  not  his  deed;" 
as,  that  the  writing  was  delivered  to  A.  B. 
as  an  escrow,  to  be  delivered  over  on  cer- 
tain oondltfons,  whfeh  have  not  been  com- 
plied with,  "and  kg  it  is  not  his  act;"  or 
that,  at  the  time  of  making  the  writing  the 
defendant  was  a  feme  covert,  "and  so  it  is 
not  her  act."  Bac.  Abr.  "Pleas"  (H  8).  (I 
2) :  Gould.  PI.  c.  fi.  pt.  1.  5  64. 

All  fxainple  of  this  form  of  plea,  which  Is 
sometimes  called  the  "special  general  issue," 
occurs  In  4  Rawle  (Pa.)  22.  84. 

ISSUABLE.  In  practice.  Leadiag  or  tend- 
ing to  an  issue.  An  issuable  plea  la  one 
upon  which  the  plaintiff  can  take  Isane  and 

proceed  to  trial. 

ISSUABLE  PLEA.  A  plea  in  chief  to  the 
merits,  upon  which  the  plalnttff  may  take 
lasue  and  go  to  trlaL 

ISSUABLE  TERMS.  Hilary  and  Trinity 
terms  are  so  called  from  the  making  up  of 
the  lasoea,  daring  tlioae  terms,  fior  tbe  as- 
sizes, that  they  may  be  tried  by  the  Judges, 
who  generally  go  on  circuit  to  try  such  is- 
sues after  these  two  terms.  But  for  town 
oaoaes  all  four  tonus  are  issuable.  3  Shan- 
wood.  Bl.  (Mmm.  260;  1  Tldd.  Prac.  121. 

ISSUE. 

 In  Real  Property  Law.  Lineal  descend- 
ants; all  persons  who  have  descended  from 
a  common  ancestor.  2  Vea.  267;  17  Yes. 
481:  ^0  VrP,  n47:  l  Rop.  Leg.  90. 

In  a  will  it  may  be  held  to  have  a  more  re- 
atHotad  meaning;  to  cany  oat  tb*  taatator'a 


intention.  7  Yea.  522;  19  Yes.  78;  1  Rop. 
Leg.  90.    See  "Heirs  of  the  Body." 

——In  Pleading.  A  single,  certain,  and  ma- 
terial point,  dedaead  «7  tba  frlnafllnga  of  IIm  '■ 
parties,  which  is  affirmed  OD  tho  OM  flMa 
and  denied  on  the  other. 

The  entry  of  the  pleadings.   1  Chit.  PI.  680. 

Several  connected  matters  of  fact  may  gs 
to  make  up  the  point  In  issue. 

A  collateral  issue  Is  one  framed  upon  Bom- 
matter  not  directly  in  the  line  of  the  plead- 
ings; as,  for  exam]^  apon  the  Idantlty  of 
one  who  pleads  divenity  la  bar  o( 
4  Bl.  Comm.  396. 

A  common  issue  is  that  which  la 
upon  the  plea  of  nam  ett  factum  to  aa 
of  oorenant  broken. 

An  actual  issne  is  one  formed  in  an  action 
brought  in  the  regular  manner,  for  the  pur- 
pose of  trying  a  qiieitlon  of  right  butwaia 
the  parties. 

A  feigned  issue  is  one  formed  in  a  fic- 
titious action,  under  direction  of  the  court 
for  the  purpose  of  trying  before  a  Jury 
qnestlon  of  fact 

Such  is.siies  are  generally  ordered  by 
court  of  equity,  for  which  no  Jury  la 
moned,  to  ascertain  the  truth  of  aeaio  €t^ 
puted  fact.  They  are  also  frequently  used 
in  courts  of  law,  by  the  consent  of  the  par- 
ti»>s,  ti)  (iff «  r mine  some  disputed  rights  with- 
out the  formality  of  pleading:  and  by  this 
practlee  much  time  and  expense  are  mcwei 
in  the  decision  of  a  cause.  3  Bl.  Comm.  452. 
Suppose,  for  example,  it  Is  desirable  to  set- 
tle a  question  of  the  validity  of  a  wltl  la  a 
court  of  equity.  For  this  purpose  an  actios 
is  brought,  in  which  the  plaintiff,  by  a  Ac- 
tion, (IfclaroR  that  he  laid  a  wager  for  a 
sum  of  money  with  the  defendant,  for  ex- 
ample, that  a  certain  paper  Is  the  laat  will 
and  toptament  of  A.,  then  aver.s  it  Is  his 
will,  and  therefore  demands  the  money;  the 
defendant  admits  the  wager,  but  afora  that 
it  is  not  the  will  of  A.;  and  thereapon  that 
issue  is  Joined,  which  is  directed  out  of 
chancery  («  l)<>  tried;  and  thus  tho  vcr.li<  t  of 
the  Jurors  at  law  determines  the  fact  in  the 
coart  of  equity. 

The  name  is  a  misnomer,  inasmuch  as  the 
issue  itself  is  upon  a  real,  material  point  in 
question  between  the  parties,  and  the  «lr> 
cumstances  only  are  fictitious.  It  la  a  con- 
tempt of  the  court  in  which  the  action  Is 
brought  to  bring  such,  an  action,  except  un- 
der the  direction  of  some  court.  4  Twm  R. 
402. 

tn  A  formal  issue  is  one  which  Is  framed 
according  to  the  rules  required  by  law,  in  sa 
artificial  and  proper  manner. 

(2)  An  informal  issue  is  one  which  arisef 
when  a  material  averment  Is  traversed  in 
an  improper  or  inartificial  manner.  Bac. 
Abr.  "Pleas"  (O  2,  N  6) ;  2  Wm.  Saond.  818a. 
note  6. 

(S)  An  issue  In  fact  is  one  In  which  the 
truth  of  some  fact  is  affirmed  and  denied. 

In  general,  it  COBSlata  of  «  diraot  «■!■» 
tive  allegation  on  one  side,  and  a  direct 
negative  on  the  other.  Co.  Lltt,  126a:  Bac. 
Abr.  "Pleas"  (G  1);  2  W.  Bl.  1312;  8  Tens 
R.  278;  6  Pet  (U.  S.)  148.  Bat 
tive  aHegatloB  whtcb 
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tlia  trath  of  tlM  prsMdlns  maj  be  niSelent 

1  WllB.  6;  2  Strange,  1177.  Thus,  the  gen- 
-ral  issue  in  a  writ  of  right,  called  the 
"mi8«,"  is  formed  by  two  affirmatives,  the 
demandant  claiming  a  greater  right  than 
the  tenuit,  and  the  tenant  a  greater  than  the 
<lemandant.  3  Bl.  Comm.  195,  305.  And  In 
aa  action  of  dower,  the  count  merely  de- 
naada  that  the  third  part  of  [  )  acres  of 
laild,  ftc.  as  the  dower  of  the  demandant  of 
the  endowmtMit  of  A.  B.,  heretofore  the  hus- 
t>and,  etc..  and  the  general  issue  is  that  A. 
B.  was  not  seiaed  of  anch  eitate,  etc.  and 
that  he  ooold  not  oidov  the  demandant 
thereof,  etc.;  which  moda  Of  denial,  being 
argumentatlT^  wonld  no^  in  general,  be  al- 
lowod.  S  Bannd.  SSf . 

(4)  A  jT'-noral  Issiio  la  one  which  denies  in 
direct  terms  the  whole  declaration;  as,  for 
example,  where  the  defendant  pleads  nil 
icbet.  that  he  owes  the  plaintiff  nothing,  or 
nul  diaseitin,  no  dlHWolrin  committed.  8 
Gr  'cni.  Ev.  {  9;  t  BL  Gomm.  806.  See  "Gen- 
eral Issue*" 

(6)  A  special  laene  Is  one  formed  by  the 
ilefendant's  ^•(•^•^•f fni;  any  on<>  substantial 
point,  and  resting  the  weight  of  his  cause 
a|Mm  that.  It  is  contrasted  with  the  general 
issue.  Comyn,  Dig.  "Pleader"  (R  1,  2). 

(6)  A  material  Issue  Is  on«»  pnipfrly  form- 
"(1  on  some  material  point  wiiich  will,  whon 
decided,  decide  the  question  between  the  par- 


(7)  An  Ininia'frial  ls.«iic  is  one  formed  on 
some    Immaterial    matter,    which,    though  j 
found  by  the  ftoMitU  will  not  <ietPrmine  the 
merits  of  the  caoae,  and  will  leave  the  oonrti 
at  a  loss  how  to  give  Judgment.    2  Wm. ' 
Saond.  SIO,  note  0.    See  "Immaterial  Issue." 

(8)  Aa  lasne  in  fact  is  an  issue  tiUien  ' 
•poB  or  consisting  of  matter  of  fact,  'the 
fact  only,  and  not  the  law  being  disputed, 
and  which  is  to  be  tried  by  a  jury.  3 
Bl.  Comm.  814,  816;  Co.  Utt  188a:  8  9keph. 
Comm.  572. 

(9)  An  Issue  In  law  is  an  i.s.sue  upon , 
matter  of  law.  or  consisting  of  matter  of 
law,  being  produced  by  a  demurrer  on  the 
OM  ride^  and  a  Joinder  In  dennimr  on  the 
other.  8  BL  Ooam.  814;  8  StqpiL  Cmnm. 

572,  680. 

ISSUE  ROLL.  In  English  law  The  name 
of  a  record  which  contains  an  entry  of  the 
term  of  which  the  demurrer  book,  issue,  or 
ptpar  book  is  entitled,  and  the  warrants  of 
■ttBtasf  supposed  to  have  heen  given  hy  the 
parties  at  the  commpncement  of  the  cause, 
and  then  proceeds  with  the  transcript  of 
the  declaration  and  snbsequent  proceedings. 
OQBttaaances,  and  award  of  the  mode  of  the 
dedilOB  as  contained  In  the  demurrer.  Is- 
sue, or  paper  hook,  Steph.  PI.  9S.  f»9.  After 
flnal  Judgment,  the  issue  roil  Is  no  longer 
called  bf  thai  name^  hut  aasumes  that  of 
rolL  8  Arahb.  Prac  806. 


ISSUES.  In  English  law.  The  goods  an'l 
profits  of  the  lands  of  a  defendant  against 
whom  a  writ  of  distringas  or  distress  infinite 
bas  been  issued,  taken  by  virtue  of  such 
«rlL  are  called  "issues."  3  Bl.  Comm.  280; 
1  OUkf  Crin.  Law,  861. 


ITA  EST  (LaL  so  it  is).   Among  the  dvU- 

lans,  when  a  notary  dTf-s,  leaving  his  regis- 
ter, an  officer  who  is  authorized  to  make  of- 
ficial copies  of  his  notarial  acts  writes,  in- 
stead of  the  deceased  notary's  name*  which 
ts  required  when  he  Is  living,  Ifa  ett. 

ITA  LEX  SCRIPTA  EST.  The  law  is  so 
written.  2t;  Harb.  (.\.  Y.)  374,  380. 

The  law  must  be  obeyed,  notwithstanding 
the  apparent  rigor  of  Its  application.  8  Bl. 
Crnuni.  430.  We  must  be  content  with  the 
law  as  it  stands,  without  inquiring  into  its 
reasons.  1  BL  Comm.  88. 

ITA  QUOD  (Let)  The  name  or  ooodition 

in  a  submission,  which  Is  usually  Introdiiced 
by  these  words,  "so  as  the  award  be  made  of 
and  upon  the  premises,"  which,  firom  fhB 
first  words,  is  called  the  ita  quod. 

When  the  snbmlssion  Is  wWt  an  ita  quod, 
the  arbitrator  must  make  an  award  of  all 
matters  submitted  to  him  of  which  he  had 
notleSi,  or  the  award  will  be  entirely  void.  7 
East.  81;  Cro.  Jac.  200;  2  Vem.  108;  Bolle, 
Abr.  "Arbitrament"  (L  9). 

ITA  SEMPER  FIAT  RELATIO  UT  VA- 
leat  dispositio.  Let  the  relation  be  so  made 
that  the  disposition  magr  stand.  6  Ck>ke,  76. 

ITA  TE  DEUS  ADJUVET  (Lat.  so  help 
you  Cod).  The  old  form  of  administering 
an  oath  in  i-^ngland,  generally  in  connection 
with  other  words,  thus:  Ita  te  Deut  adjuvet, 
it  narronanrfn  tile  Krnngetia,  So  help  you 
God.  and  God's  holy  Evangelists.  Ita  ir 
Deua  adjiivel  et  omnea  sonoti,  So  help  you 
Ood  and  all  the  salnta.  Wlllea.  888. 

ITA  UTCRE  TUO  UT  ALIBNUM  NON 

laedas.  Use  your  own  property  and  your 
own  rights  in  such  a  way  that  you  will  not 
hurt  your  neighbor,  or  prevent  him  from 
enjoying  his.  Frequentlj  written.  "Sio  nten 

tuo,"  etc.  {q.  V.) 

ITEM  (Lat.)  Also;  likewise;  in  like  man- 
ner; again;  a  second  time.  These  are  the 
various  meanings  of  thla  i«atin  adverb. 

It  is  used  to  Introdnoe  a  new  paragraph,  or 
chapter,  or  division;  also  to  denote  a  partic- 
ular in  an  accounL  It  is  used  when  any 
artlele  or  elaase  Is  added  to  a  former,  aa  If 
there  were  here  a  new  beginning.  Du  Cange. 
Hence  the  rule  that  a  clause  In  a  will  Intro- 
duced by  item  shall  not  influence  or  be  infiu- 
enced  by  what  precedes  or  follows,  if  It  hs 
sensible,  taken  independently  (1  Salk.  889), 
or  there  Is  no  plain  intent  that  it  should  be 
taken  in  connection,  in  which  cases  it  may 
be  construed  conJunctlve]7f  In  the  ssnas 
"and."  or  "also,"  In  such  a  manner  as  to  con- 
nect sentences.  If,  therefore,  a  testator  be- 
queath a  legacy  to  Peter.  payal)le  out  of  a 
particular  fund,  or  charged  upon  a  particu- 
lar estate.  Ifrm.  a  lesracy  to  James.  James' 
legacy  as  well  as-  Peter's  will  be  a  charge 
upon  the  same  property.  1  Atk.  43(>;  3  Atk. 
256;  1  Brown,  Ch.  482;  1  Rolle,  Abr.  844;  1 
Mod.  100;  Cro.  Car.  3G8;  Vaughaa,  262;  8 
Rop.  Leg.  349;  1  Salk.  234. 

ITER  (LaL) 

 in  avll  Law.  A  way;  a  right  of  waj 


Digitized  by  Google 


ITER 


(502) 


ITINERATIO 


belonging  as  a  serrltade  to  an  estate  In  the 
ooontry  (praecUitm  nuticum).  The  right  of 
way  WW  of  three  kinds:  ( 1 )  Iter,  a  right 
to  walk,  or  ride  on  horseback  or  in  a  litter; 
(2)  actus,  a  right  to  drive  a  beast  or  ve- 
hicle;  (3)  via,  a  full  right  of  way.  compria* 
ing  right  to  walk  or  ride,  or  dive  beast  or 
carriage.  Httnec.  Elem.  Jur.  Civ.  9  408.  Or, 
as  some  think,  they  were  distinguished  by 
the  width  of  the  objects  which  could  be 
rii^tfally  carried  over  fhe  wsgr;  e.  g.,  via. 
eli^t  feet;  actus,  four  feet,  etc.  Markeld 
CiT.  Law,  i  290;  Bracton.  232:  4  Bell,  H.  L. 
8c  S90. 

Ittf  eJtt  ins  eutitli,  miiliiihintli  homiiiis ;  tion 
etiam  futmntiim  ii'itnili  nl  nhk-ulum.  Iter  is 
the  right  of  going  or  walking,  and  does  not 
Include  the  right  of  driving  a  boast  of  bur- 
den or  a  carriage.  Co.  LitU  56a;  Inst.  2.  3. 
pr.;  1  Mftckeld.  CIt.  Law.  p.  843.  |  814. 

 In  Old  English  Law.  A  journey,  espe- 
cially a  circuit  made  by  a  Justice  In  eyre,  or 
itinerant  Justice,  to  try  causes  according  to 


his  own  mission.  Da  

cc.  11.  12.  13;  Britt.  C  2:  GowdL 
tices  in  Eyre.** 


ITERUM  (Lat)    In  the  civil  law. 
ond  time.  Dig.  2.  IS.  7.  1. 

ITERATIO.  Acain;  a  seoond  time. 


ITINERA  (I^t.  pi  of  i/'rV  E>Tee,  or  Cir- 
cuits.   1  Reeve.  Hist.  Eng.  Law.  52. 

ITINERANT.  Wandering;  traveUln^;  who 
makee  dreolta.  See  "Jaitloea  la  Vyra.** 

ITINERANTES  (Law  Lat.)  Itllier&Bt; 
travelling;  in  eyre.  A  term  applied  to  Jiia» 
Ucee  instituted  by  Hen.  II. 

ITINERATIO  (Law  Lat.)    In  old  Basliah 
law.  An  eyre,  or  circuit;  the  aame  wtth  Utr. 
Spelman.   Bi  infm  diem  lUwa  t»efplmt 
ratio,  if  the  eyre  beglna  within  that  day. 

Bracton.  fol.  110. 
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J  A  (i.aw  Fr.)    Yet;  nerer;  neTertlMleM. 

Kelhani;  Britt.  c.  49.  93. 

JACEN8  (Lat.)  Lying;  fallen;  vtoatnU; 
in  abeyance.   Bracton,  fol.  84. 

JACENS  HAEREOITAS.  An  inheritauce 
wIM  is  in  alMjraaoe^ 

JACTITATION.   ThrowliiK  out;  a  IUm 

boasting. 

JACTITATION  OF  MARRIAGE.  In  Eng- 
lish ecclesiastical  law.  The  boasting  by  an 
individual  that  he  or  she  has  married  an- 
other, trom  which  it  may  happen  that  they 
win  MQiilre  ai«  reputation  of  being  mar- 
ried to  each  other. 

Hie  ecclesiastical  courts  may  in  such  cas- 
es entertain  a  libel  by  the  party  injured* 
and,  on  proof  of  the  facts,  enjoin  the  wrong- 
doer to  itt  i  petual  silence,  and,  as  a  panish- 
ment,  make  him  pay  the  costs.  3  Bl.  Comm. 
93;  2  Hags.  Consist  285,  423  ;  2  Chit  Prac. 

4m. 

JACTITATION  OF  TITHES.  The  boasUng 

by  a  man  that  he  is  entitled  to  certain 
tithes,  to  which  he  has  legally  no  title. 

JACTIVU8.  One  who  is  in  default,  or 
leeea  bj  deffenlt  Spetanaa. 

JACTURA  (Lat.  faeeo,  to  tbrow). .  A  Jettt- 

eon. 

JACTU8  (Lat.)  A  throwing  goods  over- 
board to  lighten  or  save  the  vessel.  In  which 
case  the  goods  so  sa(  rificed  are  a  proper  sub- 
ject for  general  average.  Dig.  14.  2,  de  lege 
Rhodia  6e  jaetu;  1  Furds«n%  IM  st  MQ.; 
Kuricke.  Inst.  Mar.  TTiniSir  ttt  t;  1  FM' 
Mar.  Law.  288,  note. 

JACTU8  LI  BELLI.  In  the  civil  law.  The 
thfowtaur  down  of  a  stone  (of  a  stroctnre 

being  rr<*rted  on  land).  One  of  the  means 
whereby  the  true  owner  might  assert  his 
title,  and  intermpt  the  rannlng  of  an  ad- 
verse possession. 

JAIL.    A  term  generally  substituted  la 

niodom  usape  for  "gaol"  (q.  v.) 

JAIL  DELIVERY.    See  "Gaol  Delivery." 

JAIL  LIBERTIES.    See  "Oaol  Liberties." 

JAMUNLINQI,  or  JAMUNOILINGI.  Free- 
SMm  who  delivered  tbemsehree  and  property 
to  the  protection  of  a  more  powerful  person, 
in  order  to  avoid  military  service  and  other 
bntdeaa  Spetanaa.  Also  a  species  of  mrta 
among  the  rrermaas.  Dtt  Change.  The  ssme 
as  fommendati. 

JANITOR  (Lat.)  In  old  English  law.  A 
dootfeeepw.  neta»  lib.  S,  e.  24. 

MVKLOUR.  In  Scotda  Uw.  JaOor  or 
tMtor.  1  Ptte.  (Mm.  Tr.  pt  1*  p.  St. 


JEDBURQH  JUSTICK.  Lijmeh  law.  Bm- 
palje  A  L. 

JEOFAILS  (Law  Fr.)  I  have  faUsd;  I  aa 

in  error. 

(  «  riaiu  statutes  are  called  statntss  of 
amendments  and  Jeofalles,  because,  where  a 
pleader  perceives  any  slip  in  the  form  of  his 

pro<eediMg8.  and  acknowledges  the  error 
( jcofalle).  he  is  at  liberty,  by  tiiose  statutes, 
t  o  amend  It  The  amsndmsnt.  however.  Is  sel> 

dora  made;  but  the  benefit  is  attained  by  the 
court's  overlooking   the   exception.    3  BL 
Comm.  407;  1  Saund.  228.  note  1;  Doct  Plac. 
297;  Dane.  Abr.  These  statutes  do  not  Sjoply 
to  indictments. 

JEOPARDY.  Peril;  danger.  See  BaUlw. 

(U.  S.)  93. 

The  usual  tedinii  al  use  of  the  term  is  in 
connection  with  the  rule  of  criminal  law, 
that  no  person  dMll  twioe  pot  In  Jeopar- 
dy for  the  same  offlsnis.  Oonst  U.  B.  art  6» 

Amend. 

A  person  is  "in  jeopardy."  within  this  mls^ 
when  a  trial  jury  is  impanelled  and  sworn 
to  try  his  case  [S?.  Ind.  331;  18  N.  Y.  128; 
105  Pa.  St.  1)  upon  issue  joined  (111  Ind. 
47)  by  plea  to  a  valid  indictment  (105  Mass. 
53;  5  Md.  92)  In  a  court  of  competent  Juris* 
diction  (7  Mieh.  102:  48  N.  J.  Law.  371), 
and  the  Jury  has  been  charged  with  his  de- 
Itversnce  (18  Fa.  St  12;  2  Kelly  [Ga.]  60). 
Where  the  practice  of  charging  the  Jury 
with  the  deliverance  of  the  prisoner  at  tilO 
outset  does  not  obtain.  Jeopardy  Sttaslisa 
when  the  Jury  is  sworn. 

There  are  some  holdings  tlmt  Jeopardy 
does  not  attach  till  after  verdict  K  litt 
(Ky.)  137;  1  Walk.  (Miss.)  184. 

JERGUER.  In  English  law.  An  officer  of 
the  custom  house,  who  oversees  the  waiters. 
Tech.  Diet 

JET  (FT.)  BiFMnAlaw.  JottlsoiL  Ord. 
Mar.  llv.  8,  ttt.  8;  Bmsrig.  Tr.  dea  Asnir.  c 

12.  §  40. 

JETSAM.  Goods  cast  out  from  a  ship  by 
way  of  Jettison,  sad  which  sink,  being  thus 
distinguished  from  flotsam,  jettisoned  goods 
which  float,  and  ligan,  jettisoned  goods, 
bound  to  some  booyaat  sabstanes.  1  BL 
Comm.  292. 

JETTISON.  The  throwing  overboard  of 
part  of  the  cargo,  or  any  article  on  board  a 
ship,  or  the  cutting  and  casting  away  of 
masts,  spars,  rigging,  sails,  or  other  furni- 
ture, for  the  purpose  of  lightening  or  reUer- 
ing  the  ship  In  rase  of  necessity  OT  SIIIM^ 
gency.    Courlie.  Cen.  Av.  74. 

JEUX  DE  BOURSE.  In  French  law.  A 
Und  of  gam  Wing  or  QNwnlalloD,  wUdi  ooa* 
slsta  of  m3m  and  pardiasia  wlildi  bind  arsl- 
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ther  of  the  parties  to  deliver  the  thin^ 
which  are  the  object  of  the  sale,  and  which 
are  settled  by  paying  the  difference  In  tne 
value  of  the  thUigs  sold  between  the  day  of 
the  Mie  and  flut  appointed  for  delivery  of 
such  tUncik   1  FndmnM,  ]>r.  Com.  note 

162. 

JOB.  The  whole  of  a  thing  which  Ib  to  be  j 
done.  In  this  sense  it  Is  employed  In  the  Civ- 
il Code  of  Louisiana  fartido  2727):  "To  I 
build  by  plot,  or  to  work  l)y  the  Job,"  says 
tliat  article,  "is  to  undertake  a  building  for 
a  certain  stipulated  price."  See  Dtiranton, 
Cont  liv.  3,  tit  S,  notes  248,  263;  Poth.  Cont. 
notes  Ua,M4.  See '^Devlatton.'' 

JOBBER.  In  commercial  law.  One  who 
buys  and  sells  articles  for  others. 

One  who  buys  from  importers,  and  sells  to 
retailers.  4  Saadf.  Ch.  (N.  T.)  587. 

JOOALIA  (Lat.)  Jewels.  This  term  was 

formerly  more  proiiorly  applied  to  those  or- 
namentH  which  women,  although  married, 
call  their  nwn.  When  these  jocalia  are  not 
suitable  to  her  degree,  they  are  assets  for 
the  payment  of  debla  1  Rolle,  Abr.  911. 

JOCLET.  In  old  English  law.  A  little 
farm  or  manor.  Goweil;  Blount. 

JOCUB(Lat)  In  old  English  law.  A  game 
of  liasard.  Reg.  Orlg;  290. 

J0CU8  PARTITU8.  In  old  English  prac- 
tice.  A  divided  game,  risk,  or  hazard.  An 

arrangement  which  the  parties  to  a  suit 
were  anciently  sometimes  allowed  to  make 
by  mutual  agreement  upon  a  certain  hasard 
(Mb  p0r€imto);  as  that  one  should  lose  if 

the  case  turned  out  in  a  certain  way.  and, 
if  It  did  not.  that  the  other  should  gain 
(9U0d  unus  amittat  si  ita  sit,  et  si  non  ait, 
quod  alius  lucretur).  Bracton.  fols.  211b, 
S79b.  432.  434.  200b. 

This  arrangement,  however,  was  altogeth- 
er a  voluntary  and  extrajudicial  one. 

JOHN  DOE.  A  name  given  In  legal  pro- 
oeedings  to  a  party  whose  true  name  is  un- 
known. It  was  the  name  which  was  usually 
given  to  the  flctltloas  lessee  of  the  plaintiff 
In  the  mixed  action  of  efectment.  He  was 
sometimes  calhd  Troodtitle,"  or  "Jackson." 
So  Uie  Romans  had  their  fictitious  person- 
agio  In  law  pvooebdlngs,  as  TMitt,  BMua. 

JOINDER.  A  joininK  or  uniting  together; 
a  comprehending  or  including  of  several  per- 
sons or  things  together;  as  of  several  per- 
sons as  plalntHTs  or  def^dants  In  one  suit, 

or  of  several  r  auses  of  action,  or  counts.  In 
one  declaration.   1  Chit.  PI.  8.  '41,  64.  84.  199. 

JOINDER  IN  DEMURRER.  The  formal 
answer  made  to  a  demurrer  at  common  law. 

JOINDER  OF  ACTIONS.  Joinder  of  two 
or  more  causes  of  action  In  the  same  com- 
plaint or  declaration. 

JOINDER  OF  CAU8BB  OP  AOTION.  See 

"Joinder  of  AcUons." 


JOINDER  OF  ISSUE.  The  acceptance  bf 
one  party  of  an  issue  of  fact  tendered  bjr  tfes 
other. 

JOINDER  OF  OFPENBEB.  Tho  nnttlBSor 

several  distinct  offisnssB  In  ^ne  Indictment  or 

in  formation. 

JOINDER  OF  PARTIES.  The  uniting  of 
two  or  more  persons  aS  COparttoS^  «ittor 

plalnttfl  or  defendant. 

JOINT  ACTION.  An  action  brought  by 
two  or  more  as  plaintiffs,  or  against  two  or 
more  as  defendants. 

JOINT  .ADVENTURE.  An  enterprlaa  mm- 
dertaken  by  several  persons  Jolntlj.  Bos 

"Adventure." 

JOINT  AND  SEVERAL  BOND.  A  bond  of 
two  or  more  obligors,  who  bind  themaeltras 
Jointly  and  severally  to  the  obligees,  who 
can  sue  all  the  obligors  jointly,  or  any  one 
of  them  separately,  for  the  whole  amount, 
but  cannot  bring  a  Joint  action  against  part, 
that  Is,  treat  It  as  Joint  as  to  somo,  and 
several  as  to  others.  Upon  the  payment  of 
the  whole  by  one  of  such  obligors,  a  ri^t 
to  contribution  arises  In  his  teTor  ^e^*^ 
the  other  obligors. 

JOINT  BOND.  The  bond  of  two  or  more 
obligors,  the  action  to  enforce  which  must 
be  ^nt  against  them  alL 

JOINT  CONTRACT.    One  In  wtaleb  the 

cxintractors  are  jointly  hound  to  perform  the 
promise  or  obligation  therein  contained,  or 
entitled  to  receive  the  benefit  Of  saeh  pram- 

Ise  or  obligation. 

JOINT  CREDITORS.  Persons  jolatljr hold- 
ing the  same  debt  or  demand. 

JOINT  DEBTORS.    Persons  united  in  a 
Joint  UabUitj  or  indebtedness. 

JOINT  EXECUTORS.  Those  who  nrs 
Joined  In  the  execution  cl  a  wUL 

JOINT  FIAT.  A  flat  in  bankruptcy,  issued 
against  two  or  more  trading  partners.  Whar- 
ton. 

JOINT  FINE.  In  old  English  law.  "If  S 
whole  vill  is  to  be  fined,  a  Joint  fine  may  bs 
laid,  and  ft  will  be  good  tor  the  necessity  o( 
It;  but,  in  other  cases,  fines  for  offenses  are 
to  be  severally  imposed  on  each  particular 
offender,  and  not  Jointly  mnn  all  o<  Umsi." 
Jacob. 

JOINT  HBIIl.  A  oobflir. 

JOINT  INDICTMENT.  One  Indictment 
brought  against  two  or  more  offenders,  char- 
ging the  defendants  Jolntty.  It  mar  bs 
w^here  there  is  a  Joint  criminal  act.  without 
any  regard  to  any  particular  personal  de- 
fault or  defect  of  either  of  the  defendants. 
Thus,  there  may  be  a  Joint  indictment 
against  the  Joint  keepers  of  a  gaming  feonse. 
1  Vent.  803;  2  Hawk.  P.  C.  240. 

JOINT  LIVES.  This  expression,  which  is 
met  with  more  frequently  in  Bagliah  books. 
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JOIMT-STOGK  BANKS 


(SOS) 


JOURM8Y8  ACCOUMT 


applies  when  a  right  is  granted  to  twn  or 
more  persons,  to  be  enjoyed  while  both  or 
mU  of  thtm  flbftU  Uta.  Abbott 


JOINT-eTOCK  BANKS.   In  BiiflUh  Unr. 

A  species  of  quasi  corporations,  or  compa- 
nies regulated  by  deeds  of  settlement. 

In  some  respects  they  stand  in  the  same 
sltimUon  ms  other  unincorporated  bodies; 
but  they  differ  from  the  latter  In  this,  that 
they  are  invested  by  certain  statutes  with 
powers  and  privileges  usually  incident  to 
corporatlona.  Them  enactments  provide  for 
the  continuance  of  the  partnership  notwith- 
standing a  change  of  partners.  The  death, 
bankruptcy,  or  the  sale  by  a  partner  of  his 
share  does  not  affect  the  identitj  of  the 
partnership.  It  oontinuee  the  same  body, 
under  the  same  name,  by  virtue  of  the  act 
of  parliament,  notwithstanding  these  chan- 
son. 7  Geo.  IV.  e.  46,  f  9. 

JOINT-STOCK  COMPANY.  A  partnership 
having  a  capital  stock  divided  Into  transfer- 
able shares.    Shiimaker,  Partnership,  447. 

JOINT-STOCK  CORPORATION.  A  term 
used  sometimes  instead  of  "stock  corpora- 
tion" ill  imiicate  thosf  i  nrporations  {includ- 
ing substantially  all  corporations  for  pecun- 
iarx  pfoAt)  wlildi  have  a  capital  atodt  di- 
Tided  Into 


JOINT  TENANTS.  Two  or  more  persons 
who  acquire  together  lands  or  tenements  to 
bo  hold  Jointly  between  them  in  equal  shares, 
the  Interests  of  all  wiiting  and  forming  one 
ownership. 

Joint  tf  iuints  differ  from  tenants  in  com- 
moo,  in  that  the  title  of  the  former  must 
hare  been  acquired  at  the  same  time,  by  the 
same  conveyance  or  act.  while  the  latter 
hold  by  several  titles;  and  also  in  that  the 
shares  of  the  former  are  eqnal*  wlillo  tluMe 
of  tlM  tatter  need  not  bo  m. 


JOINT  TRESPASSERS.  Two  or 
unite  in  committing  a  trespass. 


Who 


JOINT  TRUSTEES.  Two  or  more  per- 
sons etwrsid  Jointly  witii  fho  onentloa  of  a 


JOINTRESS,  or  JOINTURESS.  A  woman 
who  has  an  estate  settled  on  her  by  her  hus- 
to  hold  during  her  llt«.  If  dho  aarftTe 
OO.  Litt.  4«. 


JOINTURE.  A  Joint  estate  limited  to  both 
husband  and  wife.  A  competent  livelihood 
of  freehold  for  the  wife,  of  lands  and  tene- 
nentflk  to  take  effect,  in  profit  or  poflMsaion, 
preoenHy  after  the  derai  of  the  hnriNuid. 
fn*  the  life  of  the  wife  at  least. 

Jointures  are  regulated  by  the  statute  of 
27  Hen.  VIII.  c.  10,  oomaionir  oalled  Uie 
''Statute  of  Uses." 

To  make  a  good  jointure,  the  following 
f  inumptances  must  concur,  namely:  It 
most  take  effect,  in  poaaeesion  or  profit,  im- 
modlatflly  from  the  death  of  the  hnsband.  It 
mnFt  be  for  the  wife's  life,  or  for  some 
greater  estate.  It  must  be  limited  to  the 
wife  herself,  and  not  to  any  other  person  In 
tnut  for  her.  It  most  be  made  in  satisfao- 


fion  for  the  wife's  whole  dower,  and  not 
of  part  of  It  only.  The  estate  limited  to  the 
wife  must  be  expressed  or  averred  to  bo  la 
satisfaction  of  her  whole  dower.  It  must 
be  made  before  marriage.  A  jointure  at- 
tended with  all  thest'  circumstances  is  bind- 
ing on  the  widow,  and  is  a  complete  bar  to 
the  claim  of  dower,  or.  rather,  ft  prerents 
Its  ever  arising.  But  there  are  other  modes 
of  limiting  an  estate  to  a  wife,  which,  Lord 
Coke  says,  are  good  jointures  within  the 
s-tattite,  provided  the  wife  acc^ts  of  tnem 
after  tlie  death  of  the  husband.  She  may, 
however,  reject  them,  and  claim  lit-r  dower. 
Cruise.  Dig.  tit  7;  2  Bl.  Comm.  137.  In  Its 
more  enlarged  sense,  a  Jointore  stgnlfles  a 
joint  estate  limited  to  both  htishand  and 
wife.  2  Bl.  Comm.  137.  See  14  Viner,  Ahr. 
540;  Bac.  Ahr.;  2  BouT.  Inst,  noCo  17tt  et 
eeq.;  Washb.  Real  Pn^ 

JORNALE  (Law  l.at.)  In  oM  [^irnp.an 
law.  As  much  ground  as  might  be  ploughed 
in  one  day.  Spelman. 

JOUR.  A  French  word,  signifying  day.  It 
is  need  in  our  old  law  books;  us,  tout  fOUTMt 
forever.  It  Is  also  frequently  employed  in 
the  composition  of  words;  aa,  journal,  a 
day  hool<;  journeyman,  a  >u;in  who  works  by 
the  day;  Journeys  account 

JOUR  EN  BANC.  In  old  practice  A  day 
in  banc.  Distinguished  from  "jovr  en  pay$," 
a  day  in  the  cx)untry,  otherwi.se  called  '*four 
en  nisi  priua:'  Y.  B.  H.  U  Hen.  VI.  1. 

JOURNAL. 

 In  Maritime  Law.    The  book  kept  on 

board  of  a  ship  or  other  vessel,  which  con- 
tains an  aoooont  of  the  ship's  course  with 
a  short  Mstory  of  tmatf  ooenrrenoe  daring 
the  voyage.  Another  name  fOr  loff  book. 
Chit  Law  Nat.  199. 

In  Commereial  Law.  A  boolc  used 
among  merchants.  In  which  the  contents  of 
the  waste  book  or  day  book  are  separated 
every  month,  and  eatiiod  on  the  debtor  and 
creditor  side,  for  more  ooiiToniflat  pootlnc 
In  the  ledger. 

 In  Legislation.  An  account  0(  the  pCO* 

ceedings  of  a  lesislatlye  body. 


JOURNEY.   The  term  originally 
a  day's  travel  (see  "Jour"),  but  now 
traTsl.  witiMNit  resMd  to  duration. 


JOURNEYS  ACCOUNT.  In  ICnRlish  prac- 
tice. A  new  writ  which  the  plaintiff  was 
permitted  to  sue  out  within  a  reasonable 
time  after  the  abatement,  wlthont  his  ffealt, 

of  the  first  writ.  This  timo  was  computed 
with  reference  to  the  number  of  days  which 
the  plainttfl  must  spend  in  Joamejrlng  to 
reach  the  court:  hence  the  name  of  "Jour- 
neys account."— that  is,  Journeys  accomptet 
or  counted.  This  writ  was  (piasi  a  contlno* 
ance  of  the  first  writ  and  so  related  back  to 
It  as  to  oast  the  defendant  or  tenant  of  Ms 
voucher,  plea  of  nontenure,  jo'nt  tonanoy 
fully  administered,  or  any  other  plea  aria* 
ing  upon  matter  happening  aftw  date  of  tlio 
first  writ  Go.  Utt  foL  9b. 
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JUBERE  (LaU)  In  civil  law.  To  order, 
direct,  or  crnnmaad.  Calv.  Lex.  The  word 

jubeo,  I  order,  In  a  will,  was  called  a  "word 
of  direction,"  as  distinguished  from  "preca- 
tory worda"  Code,  6.  43.  2. 

To  aaaure  or  prdmise.  Calv.  Lex. 

To  decree  or  p&br  a  law.  Adam.  Rom.  Ant. 

JUBILACION.  In  Spanlsli  law.  The  right 
oi  a  public  oflfJcer  to  retire  from  office,  re- 
taining his  title  and  his  salary,  either  in 
wbole  or  In  part,  after  he  has  attained  the 
age  of  fifty  yoars.  and  been  in  public  serv- 
ice at  least  twenty  years,  whenever  his  in- 
firmiUes  prevent  him  fnuB  discharging  the 
dutisa  of  Ills  office. 

JUDAISMUS  (Lat.)  The  religion  and  rites 
of  the  Jewa  Du  Cange.  A  quarter  set  apart 
for  resldenee  of  Jewsw  Do  Cange.  A  nsurt- 

ons  rate  of  interest.  1  Mon.  Anpl.  830;  2 
Hon.  Angl.  10,  665.  Sex  marcus  sterlingo- 
rum  ad  acquietandam  terrain  praedictum  de 
Judoitmo,  iuquo  fuit  impignorata.  DuCange. 
An  taoune  anciently  accruing  to  the  Iting 
tnm  the  Jews.  Blount 

JUDENft.  A  Jew. 

JUDEX  (Lat) 

In  Roman  Law.  One  who,  either  In 
own  right  or  by  appointment  of  the  magis- 
trate for  the  special  case,  judged  causes. 

Thus,  the  praetor  was  formerly  called  ju- 
dem.  But,  generally^  praetors  and  nmjjris 
trates  who  judge  of  their  own  right  are  dis- 
tinguiBhed  from  judices,  who  are  private 
persons,  appointed  by  tiio  imMtor,  on  appli- 
cation of  the  plaintiff,  to  try  the  cause,  as 
soon  as  issue  is  joined,  and  furnished  by 
him  with  instructions  as  to  the  legal  prin- 
ciples involved.  They  were  variously  called 
Radioes  deiegati,  or  pedanei,  or  specinles. 
They  rpFomble  in  many  respects  jurors. 
Thus,  both  are  private  persons,  brought  in  at 
a  certain  stage  of  the  proeeedlngs,  tIi.,  Issae 
joined,  to  try  the  cause,  under  instructions 
from  the  judge  as  to  the  law  of  the  case- 
But  civilians  are  not  clear  whether  the  fu- 
dices  had  to  decide  the  fact  alone,  or  the 
law  and  fftet  The  fudes  resembles  In  many 
respects  th*'  arbitrator,  or  arbiter,  the  chief 
differences  being,  first,  that  the  latter  is  ap- 
pointed in  cases  of  tmst  and  oonfldeneSb  the 
former  In  cases  where  the  relations  of  the 
parties  are  governed  by  strict  law  (in  prao 
tionibus  strictis) ;  second,  the  latter  has  the 
whole  control  of  case,  and  decides  according 
to  eqnitjr  and  good  conscience,  the  former  by 
strict  formulae:  third,  tbat  tlie  latter  in.iv  b,> 
a  magistrate,  the  former  must  be  a  private 
person:  fourth,  that  the  award  of  the  ar- 
biter derives  its  force  from  the  agreement 
of  submission,  while  the  decree  of  the  judex 
has  its  sanction  in  the  command  of  the 
praetor  to  try  the  cause.  Calv.  Lex.;  1 
Spence.  Eq.  J«r.  810,  note;  Kanfm.  Mackeld. 
CHv  T.nw,  5  IS,*?,  note. 

There  was  generally  one  judex,  sometimes 
three. — in  which  case  the  dedston  of  two.  in 
the  absence  of  the  third,  had  no  pfTcct.  Calv. 
I*ex.  Down  to  the  time  of  handiii!^  over  the 
cause  fo  the  jii'lrr.  that  is,  till  issue  joined, 
the  proceedings  were  before  the  praetor, 


and  wara  aaid  to  be  in  jure;  after  that,  be- 
fore fho  hMWt  «nd  were  said  to  bs  in  fuMaiB. 

In  all  this  we  sec  the  germ  of  the  Anglo- 
Saxon  system  of  judicature.  1  Spence,  Bkj. 
Jur.  67. 

 In  Civil  Law.   A  judge  who  conducts 

the  trial  from  beginning  to  end;  ma(Hafi«s- 
ttts.  The  practice  of  calling  in  judices  was 
disused  before  Justinian's  time;  therefore, 
in  the  Godo,  Institates,  and  NoTel%  fmdes 
means-  iiidp;e  in  its  modem 'seMa.  Helmec. 

Elem.  Jur.  Civ.  §  1327. 

 In  Old  English  Law.    A  juror.  Spel- 

man.  A  judge,  in  modern  sense,  eapeciaUj 
— as  opposed  to  justiciariu*,  i.  a  wwMUMt- 
law  judge  to  di  noto  an  eeclsalastleri  ladaaw 
Bracton.  fols.  401,  402. 

JUDEX  A  QUO.  The  judi^e  from  wham  na 
appeal  Is  taken.   See  "A  Quo." 

JUDEX  AD  QUEM.  A  judge  to  whom  an 
ai  peal  Is  taken.  See  "A  Qua" 

JUDEX  AEQUITATEM  SEMPER  8PCC* 
tare  debet.  A  judge  ought  always  tO  fSBUd 
equity.   Jenk.  Cent  Cas.  46. 

JUDEX  ANTE  OCULOS  AEQUITATEM 
semper  habere  debet  A  Judge  ought  always 
to  have  aqoity  before  bit  «fMk  Jstfk.  Cant. 
Caa.M. 

JUDEX  BONUS  NIHIL  EX  ARBITRIO 
suo  faciat,  nec  propositione  domesticae  vol- 
untatis, sed  juxta  leges  et  Jura  pronunciet. 
A  good  Judge  should  do  nothing  from  his 
own  arbitrary  will,  or  from  the  dictates  otf 
his  private  wishes;  but  he  should  pronounce 
according  to  law  and  Justice.   7  Coke,  27a. 

JUDEX  DAMNATUR  CUM  NOCEN8  AB- 
solvitur.  The  Judge  is  condemned  when  the 
guUtj  are  aoimlttad. 

JUDEX  DATU8.  la  Roman  law.  A  judge 
given,  that  is,  assigned  or  appointed,  by  the 

praetor  to  try  a  cause. 

JUDEX  DEBET  JUDICARE  SECUNDUM 
allegata  et  probata.  The  Judge  ought  to  de- 
cide according  to  the  allegatione  and  the 

proofs. 

JUDEX  DELEGATUS  (Lat)    In  civil  law. 
A  dtiegated  Judge;  a  special  jndgi^ 

JUDEX  EST  LEX  LOQUEN8.  Ite  JodgO 
is  the  speaking  law.  7  Ooka,  4a. 

JUDEX  FI8CALI8.  In  old  European  law. 
A  fiscal  Judge;  a  Judge  having  cognizance  of 
matters  pertaining  to  the  fl*eu»,  or  paUlc 
treasaxy. 

JUDEX  HABERE  DEBET  DUOS  SALES, 
— aalem  aaplentiae»  ne  alt  inalpidua,  et  aalaan 
conadentlae,  ne  alt  dtaboliia.  A  judge  riUMild 

have  two  salts,-  the  salt  of  wisdom,  lest  he 
be  insipid;  and  the  salt  of  conscience,  lest  be 
bedevUllb.  S  Inst  147. 

JUDEX  NON  POTEST  ESSE  TESTIS  IN 
propria  causa.  A  judge  cannot  bO  A  WttMM 
in  his  own  cause.  4  Inst  279. 
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JUDEX  NON  POTEST  INJURIAM  8IBI 
nire.    A  Judge  cannot  punisb  a 
toliliBMlt.  UOoktbUI. 


jHinii 

MM 


JUDEX  NON  REDDIT  PLUS  QUAM  QUOD 
petent  ipse  requlrlt.  The  judge  does  not 
give  more  tlian  the  plaintiff  demanda  2 
Inn.  M  cue  84. 


JUDEX  ORDINARIUS  (L«t)   In  dvU  law. 

A  judgp  who  had  JuripcHetlon  by  his  own 
light,  not  by  another's  appointment.  Calv. 
Lex.;  Vicat.  Blackstone  says  that  jmlircs  or- 
dinarii  decided  only  questions  of  fact,  while 
questions  of  law  were  referred  to  the  cen- 
tiimviri:  but  this  would  seem  to  bo  rather 
tlie  definition  of  judices  $electi;  and  not  all 
qq— tlona  of  law  were  referred  to  the  cen- 
tnwt^iri.  but  particular  actions,  e.  g.,  querela 
iuvffivioai  teatamenti.  See  2  Sharswood,  BL 
Comm.  815;  meal,  'XtetamTirt." 

JUDEX  PEDANEU8.  Is  Roman  law.  A 

name  given  to  thp  judge  appointed  hy  the 
praetor  to  try  a  cause  Irom  the  law  seal 
which  he  occupied  at  the  foot  of  the  trltounal 
or  praetor'8  bench. 

JUDGE.  A  public  officer  lawfully  appoint- 
ed to  decide  litigated  questions  according  to 
law. 

An  oflloer  so  named  In  hla  conunlMlon, 
and  who  prMdes  In  some  ooart. 

In  Its  most  pxtonpive  sense,  the  term  In- 
cludes all  officers  appointed  to  decide  liti- 
g:ated  queettons  while  acting  In  that  oapac- 
ity,  including  Justices  of  the  peace,  and  even 
jurors,  it  is  said,  who  are  judges  of  the 
farts.  4  Dal  I.  (Pa.)  229;  3  Yeates  (Pa.)  300. 
In  ordinary  legal  use,  however,  the  term  is 
Itmtted  to  the  eenee  of  the  Moond  of  the 
(loflnltlons  here  given  (!.';  111.  388),  unless 
it  may  be  that  the  case  of  a  justice  or  com- 
mlflstoner  acting  Judicially  Is  to  be  consid- 
ered an  extension  of  this  maiMiiiiy  g^^  ( 
Cash.  (Mass.)  684. 

JUDGE  ADVOCATE.  An  otficerof  acourt 
martial  who  is  to  discharge  some  dntlea  at 
the  trial  of  offraders.  His  duties  are  to 
proseente  In  the  name  of  the  United  States; 
but  he  shall  ko  far  consider  himself  as  coun- 
sel for  the  prisoner,  after  the  prisoner  shall 
hm  made  Ma  plea,  as  to  object  to  leading 
(ine^ons  to  any  of  the  witnesses,  or  any 
question  to  the  prisoner  the  answer  to  which 
might  tend  to  criminate  himself.  He  is, 
fnxther.  to  swear  the  members  of  the  court 
before  they  proceed  upon  any  trial.  Rples 
it  Articles  of  War.  art.  69:  2  Story.  U.  8. 
Laws,  loot;  Holt.  Dig.  passim. 

JUDGE  ORDINARY.  By  St  20  *  21  Yict 
c.  88,  I  9.  the  Jndge  of  the  court  of  probate 

was  made  judge  of  the  court  for  divorce  and 
matrimonial  causes  created  by  that  act,  un- 
der fha  naOM  of  the  "Jndge  mrdhuur." 

JUDQB^CERTIPICATE.  HkBngllsh  prac- 
tice. The  written  *  statement  of  the  Judge 
who  tried  the  cause,  that  one  of  the  parties 
is  entitled  to  costs  in  the  action.  It  is  very 
important  in  some  oases  that  these  certifi- 
cates Aonid  bp  obtained  at  the  trUO.  .0ee 
TMO,  Prac.  878;  8  ddt  Prae.  468.  48f;  8 


Camp.  316;  5  Barn.  &  Aid.  796.  A  statement 
of  the  opinion  of  the  court,  signed  by  the 
Judges,  upon  a  question  of  law  submitted  to 

them  by  the  chancellor  for  their  decision. 
See  3  Sharswood,  Bl.  Comm.  453.  See  "Case 
Stated.** 

JUDQE'8  NOTES.  Short  statements,  not- 
ed by  a  judge  on  the  trial  of  a  cause,  of  what 
transpires  in  the  course  of  such  trial. 

JUDGMENT.  In  practice.  The  oonclttsfani 
of  law  npon  flseto  found,  or  admitlsd  Iqr  t^ 

parties,  or  upon  their  default  In  the  COarse 
of  the  suit.   Tidd,  Prac  930. 
The  decision  or  sentence  of  the  law.  given 

by  a  court  of  Justice  or  other  competent  tri- 
bunal, as  the  result  of  proceedings  insti- 
tuted therein  for  the  redress  of  an  Injury. 

A  final  decision  entered  in  a  boolc  of  Judg- 
ments vnder  the  signature  of  the  Jndge  (8 
Qreen  fN.  .1.)  3S3»,  nr.  as  is  the  practice 
in  many  Jurisdictions,  under  the  signature 
of  the  clerk. 

A  final  or  definitive  s'-ntcnre  or  decision, 
by  which  a  cause  is  deterniined,  though  not 
capable  of  being  enrolled,  so  as  to  constitute 
what  Is  technically  called  a  "record,"  is  a 
judgment.    10  Wend.  (N.  Y.)  44. 

Judgments  are  either  in  rem,  or  in  psr- 
sottain.   See  "In  Rem;"  "In  Personam." 

They  are  either  final,  or  interlocutory. 
Sop  "Final  Judgment;"  "Interloentoiy  Jndr 
ment" 

Accordingly,  as  they  are  rendered  tor  ytai- 
ous  causes,  and  at  various  stages  of  the 
proceedings  without  trial,  or  on  a  partial 
trial  of  the  tssnea,  Jndgmento  are: 

(1)  Judgment  by  default.  A  Judgment 
rendered  in  consequence  of  the  nonappear- 
ance of  the  defendant. 

(2)  Judgment  by  nil  (licit.  One  rendeted 
against  a  defendant  for  want  of  a  plea. 

(3)  Judgment  by  confession.  A  Judg- 
ment entered  for  the  plaintiff  in  case  the  de- 
fendant instead  of  entering  a  plea,  oon> 
f esses  the  action,  or.  at  any  time  before 
trial,  confesses  the  action  and  withdraws 
his  plea. 

(4)  Judgment  of  retraxit.  One  given 
against  the  plaintiff,  where,  after  appear- 
ance, he  withdraws  his  snlt.  It  dUItors  from 
nonsuit  in  being  a  voluntary  renunciation 
of  the  claim,  and  will  bar  a  subsequent  ac- 
tion.   3  Bl.  Comm.  396. 

(5)  Judgment  of  nonsuit  A  Judgment 
rendered  against  a  plalntllf  irtien  he.  on  trial 
by  Jury,  fails  to  be  present    See  "Nonsuit" 

(6)  Judgment  of  nolle  prosegui.  A  Judg- 
ment entered  against  the  plaintiff  where, 
after  appearance,  he  refDsee  to  farmer  proee 
cute  his  suit 

(7)  Judgment  by  non  sum  informatu*. 
One  which  is  rendered  when  defendant's  at- 
torney, instead  of  entering  a  plea,  says  that 
he  is  not  informed  Of  any  answer  to  be 
given  to  the  action. 

(S)  Judgment  of  non  proaeguitur.  One 
tnven  aciiinst  a  plaintiff  for  neglect  to  take 
any  of  the  steps  which  it  is  incumbent  upon 
him  to  take  in  due  time. 
I   Among  the  diflsrent  Jvdsmentn 


I. 
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Id  pttttenlar  actioni,  or  on  particular  plea% 
are: 

(9)  Judprnent  quod  recuperet.  A  judg- 
ment in  favor  of  the  plaintiff  that  he  do 
raoover,  which  la  rendered  when  plaintiff 

has  prevailed  upon  an  issue  In  fact  or  an 
issue  In  law  other  than  one  arising  on  a 
dilatory  pleading. 

(10)  Judgment  quad  partUiO  fiat.  The  in 
terlocutory  judgment  In  a  writ  of  partition, 
that  partition  bo  made. 

(11)  Judgment  partitio  facto,  firma  et  sla- 
blla  M  perpttHum.  The  Una!  Judgment  in 
partition. 

(12)  Judgment  quod  computet.  A  judg- 
ment in  an  action  Of  aooount  render  that  the 
defendant  account. 

(13)  Judgment  pro  retomo  hahendo.  A 
judf^mont  in  an  action  for  the  poR.scssion  of 
goods,  that  plaintiff  have  a  return  thereof. 

(14)  Judgment  of  nil  capita  per  breve. 
or  per  bUJam.  A  judgment  in  favor  of  a  (}r 
fendant  upon  an  issue  raised  npon  a  il«'r- 
laration  or  por»'mptory  i)Iea. 

(15)  Judgment  of  auaetur  breve  (that  the 
writ  he  quaahed).  A  Judgmoit  rendered  in 
favor  of  a  party  pleadfatg  In  ahatement  to  a 
writ. 

(16)  Judgment  of  error.  A  judgment  ren- 
dered by  an  appellate  court  on  a  reoord 
sent  up  from  an  inferior  court. 


(17)  .liidmnr  nt   t)(  r< 


llf  ■  II  t     I, II  si  I  ,  , 


rendered  against  a  defendant  that  he  do 
anaww  orer  after  he  haa  failed  to  eetahlieh 

a  dilatory  plea. 

(18)  Judgment  quod  partes  replacHaiU . 
A  judgment  for  repleader. 

(19)  Judgment  nul  tiel  record.  One  ren- 
dered upon  a  plea  denying  the  existence  of 
a  record. 

(20)  Judgment  capiatur.  One  formerly 
rendered  agalnit  a  defendant  in  a  elTil  ac- 

tlon  for  a  wrong  vi  et  armis.  rondoring  him 
liable  to  arrest  and  imprisonment  until  a 
11  Tie  was  paid  to  ttie  Irtng  for  the  breach  of 
the  peace. 

(21)  Judgment  non  nlufante  rmMdo.  A 
judgment  rendered  witllout  regard  to  a  ver- 
dict rendered  in  the  action.  See  "Non  Ob- 
stante Yerodleto.'* 

iUDOMINT  CRCDiTOH.  One  who  is  en- 
titled to  enforce  a  judgment  by  execution 
(ff.  «.)   The  owner  of  an  unsatisfied  Judg- 


JUDGMENT  DEBTOR.  One  ai 
a  judgment  stands  unsatisfied. 

JUDGMENT  DEBTOR  SUMMONS.  Un- 
der the  English  bankruptcy  act  of  1861  (sec- 
tions 76-85).  these  summonses  might  be  is- 
sued against  both  traders  and  nontraders. 
and,  in  default  of  payment  of,  or  security  or 
.ifrrr-od  composition  for.  the  debt,  the  debtors 
might  be  adjudicated  banlirupt  Tbis  act  was 
repeated  hy  8S  ft  SS  Viet.  e.  88.  I  SO.  88  *  88 
Vict.  c.  71.  however  (bankruptcy  act  1869), 
provides  (section  7)  for  the  granting  of  a 
"debtor's  summons,"  at  the  instance  of  cred- 
itors, and.  in  the  event  of  failure  ♦o  pay  or 
compound,  a  petition  for  adjudication  may 
bo  presontcd.  unless  in  the  events  provided 
for  by  that  section.   R&palje  ft  L. 


JUDGMENT  DEBTS.  Debts,  whether  on 
simple  contract  or  by  specialty,  for  the  re- 
covery of  which  judgment  has  been  entered 
up,  either  upon  a  cognovit,  or  upon  a  war- 
rant Of  attorney,  or  aa  the  result  of  n  mic- 
cenrfnl  aetton. 

JUDGMENT  NISI.  A  judgment  enter.-d 
on  the  return  of  the  nisi  prius  record  witli 
the  postea  indorsed,  which  will  become 
Bolute  according  to  the  terms  of  the 
tea"  unless  the  court  out  of  which  the  nisi 
prius  record  proceeded  shall,  witliin  the  first 
four  days  of  the  following  term,  otherwise 
order. 

Under  the  compulpory  arbitration  law  of 
Pennsylvania,  on  filing  the  award  of  the  ar- 
bitrators, judgment  nisi  is  to  be  entereti. 
which  judgment  is  to  he  valid  as  If  it  had 
been  rendered  on  a  verdict  of  a  jury,  unless 
an  appeal  is  entered  within  the  time  re- 
quired b}"^  law. 

JUDGMENT  NOTE.  A  promissory  note 
given  in  the  usual  form,  and  containing,  in 
addition,  a  power  of  attorney  to  appear  and 
confess  judgment  for  the  sum  therein  named. 

JUDGMENT  PAPER.  In  English  pracUce. 
An  incipitur  of  the  pleadings,  written  on 
plain  paper,  upon  which  the  master  will  sicn 
judsrnn^nt.    1  Archb.  Prac.  22»,  306,  343. 

JUDGMENT  RECORD. 

——in  English  Practice.  A  parchment  roll, 
on  whi<'h  are  transcribi'd  the  whole  proceed- 
ings in  the  cause,  deposited  and  filed  of  rec- 
ord in  the  treasury  of  the  court  after  sign- 
ing of  judgment.    3  Steph.  Comm.  R.*??. 

 In  American  Practice.  A  record  signed. 

filed,  and  docketed  by  the  cletfc,  all  (tf  which 
is  necessary  to  suing  ont  Mcecatlon.  Gra- 
ham, Prac.  341. 

JUDGMENT  ROLL.  In  English  law.  A 
record  made  of  the  issue  roll  (g.  v.),  which, 
after  final  judgment  haa  been  given  in  the 
cmae^  aMomea  thin  nama.  Steph.  PI.  188: 
8  cut  St  S14. 

JUDICANDUM  EST  LEGIBU8  NON  EX- 

emplia.  We  are  to  judge  by  the  lawa»  not  Ixy 
oiamplea.  4  OokOb  S8h:  4  Sharawood,  Bl, 
Oonm.  406:  19  Johns.  (N.  Y.)  HL 

JUDICATIO  (I>at.)  Incivillaw.  .ludplng; 
the  pronouncing  of  sentence,  after  hearing  a 
oania.  HnHfhT,  AnaL  hk.  8»  c  8,  No.  T. 

JUDICATOflBS  TERRARtlM.  Perwkna  in 

the  eouity  palatine  of  Che.ster.  who.  on  a 
writ  of  error,  were  to  consider  of  the  judg- 
ment glTen  there,  and  rafom  It;  otiMrvlae 

they  forfeited  £100  tO  the  CrOWn  by  OOOlOBI* 

Jenk.  rent.  Cas.  71. 

JUDICATURE.  The  sUte  of  those  em- 
ployed in  the  administration  of  joatloe:  and 

in  this  sense  it  is  nearly  synonymous  with 
"judiciary."  This  term  is  also  used  to  sig- 
nify a  tribunal;  and  sometimes  it  is  em- 
ployed to  show  the  extent  of  Joriadictloo: 
as.  the  judicature  is  upon  wiHa  o(  tttnr. 
1  Comvn.  Dig.  "Parliament"  (LI).  And 
Comyn.  Dig.  "Courts"  (A). 
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JUDIGATURS  ACTS  (50nf  JUDICIAL  CONVENTIONS 


JUDICATURE  ACTS.  A  series  of  acta  of 
parllani  lit  reforming  and  consolidating  the 
English  courts,  and  simplifying  the  proced- 
ure therein.  St.  86  St  37  VJcL  c.  W,  tad  St. 
S8  *  S»  Vict  c.  77.  and  amendmenla. 

JUDICE8NONTENENTUR  EXPMMERE 

causam  sententiae  suae.  Judges  are  not 
bound  to  explain  the  reason  of  their  aen- 
teaee.  Jtnk.  Gent  Cm.  76. 

JUDICES  ORDINARII  (Lit.)  In  civil  law. 
Ordinary  indices;  the  common  fudioea  ap- 
pointed to  try  causes,  and  who,  aooordlng  to 
Blackstone,  determined  only  qneauons  01 
fML  S  Bl.  Comm.  316. 

JUDICES  PEDANE08  (Lat.)  In  BOUMn 
law.   Judges  chosen  by  the  parties. 

Among  the  Romans,  the  praetors  and  other 
great  magistrates  did  not  thenmelves  decide 
the  actions  which  arose  between  prlTiue  m- 
dlrlduals.  These  were  subraittod  to  Judges 
chosen  by  the  paraea,  and  these  judges  were 
called  ii/<f<ce«  pedwwM.  In  choosing  them 
the  plaintiff  had  the  right  to  nominate,  and 
the  defendant  to  accept  or  reject  those  nom- 
tnated.  Heinec.  Ant.  Rom.  lib.  4.  Ut.  D. 
notoM:  7  TouUler,  Dr.  Civ.  note  353. 


JUDICES  8ELECTI  (I^t.)  In  civil  law. 
Select  or  selected  judices  or  Judges;  those 
■who  W6re  vied  in  criminal  causes,  and  be- 
tween whf)m  and  modern  Jurors  many  points 
of  resemblance  hKf  httta  notloed.   S  W. 


JUDICI  OFFICIUM  SUUM  EXCEDENTI 
non  paretur.  To  a  judge  who  exceeds  his 
ofllce  or  JurMletlon  no  obedience  ie  dne. 
Jenk.  Gent.  Cm.  1S9.  • 

JUDICI  •ATW  POENA  EST  QUOD  DEUM 
habet  ultorem.  It  to  punishment  enough  for 
a  judge  that  he  to  Mponalble  to  God.  1 

JUDICI  A  (Lnt.)  In  Roman  law.  Judicial 
proceedinse;  trials-  Jwlicia  publico,  crim- 
inal triala   Dig.  48.  1. 

JUOICIA  IN  CURIA  REGIS  NON  ADNI- 
tillOfltur,  aed  stent  in  robore  suo  quousque 
per  errorem  aut  attlnctum  adnullentur.  Judg- 
ments in  the  king's  courts  are  not  to  be 

annihilated,  but  to  rf-nmin  in  force  until  an- 
nulled by  error  or  attaint.    2  Inst.  539. 

JUDICIA  IN  DELIBERATIONIBU8  CRE- 
bro  matureacunt,  in  accelerate  proceeeo  nun- 
Miam.  Judgments  frequently  become  ma- 
inrad  by  deUberation,  never  by  hurried  pro- 
cess, s  Inst  no. 

JUDICIA  POSTERlOfIA  »UNT  IN  LEGE 
fortiora.  The  latter  declsiona  mre  stronger 
inlaw.  8  Coke,  97. 

JUDICIA  SUNT  TANQUAM  JURIS  DICTA, 
«t  pro  veritate  accipiuntur.  Judgments  are. 
It  mn,  the  dicta  or  sayings  of  the  law, 
IS  truth.    2  Inst.  537. 


JUDICIAL.  Belonging  to  the  office  of  a 
jndge;  as  Judicial  aatiiortty. 


Relating  to  or  connected  wltfi  Che  admin- 
istration of  Justice;  as  a  Judicial  officer. 

Having  the  character  of  Judgment  or  for- 
mal legal  procednre;  as  a  Judicial  act 

Proceeding  from  a  court  of  Justice;  as  a 
Judicial  writ,  a  Judicial  determlaallon. 

Constituting  the  basIs  oC  a  Judgment;  asn 
Judicial  opinion. 

Whatever  emanates  from  a  Judge  as  such, 
or  proceeds  from  a  court  of  Justice.  Is  judi- 
cial. A  power  which,  when  exercised  by 
oihccrs  not  connected  with  the  Judiciary, 
would  be  regarded  as  purely  administrative, 
becomes  at  once  Judicial  when  exerdsed  by 
a  court  of  justice. 

Where  any  power  is  conferred  upon  a 
eoart  of  Justice,  to  be  exercised  by  It  as  a 
court,  in  the  manner  and  with  the  formali- 
ties used  In  its  ordinary  proceedings,  the 
action  of  such  OOurt  is  to  be  regarded  as 
Judicial,  Irrespective  of  the  original  nature 
of  the  power.  22  N.  T.  67,  82,  84;  11  Abb. 
Pr.  (N,  Y.)  801.  816. 

JUDICIAL  ACTS.  Acts  requiring  the  ex- 
ercise of  somo  jiullcial  discretion,  as  distin- 
guished from  ministerial  acts,  which  re- 
quire none.  R^pNyje  4  L. 

JUDICIAL  AOMi88ION8.  Admissions  of 
the  party  which  appear  Of  record  as  the  ad- 
missions of  the  party. 

JUDICIAL  COMMITTEE  OF  THE  PRIVY 
ceundl.  In  Bn^lsh  law.  A  trtbonal,  com- 
posed of  members  of  the  privy  council, 
which  exercises  the  entire  appellate  Juris- 
diction" of  the  sovereign  in  council,  and  al.so 
advises  him  upon  any  matters  which  he 
may  refer  to  it. 

Its  jurisdiction  extends  to  cases  in  civil, 
eccleaiaatical,  and  maritime  law.  in  equity, 
and  to  many  of  the  colonial  cases,  Including 
cases  arising  under  the  Hindoo  and  Moham- 
medan law.  It  consists  of  eminent  lawyers, 
chiefly  of  judicial  station.  When  questions 
arise  which  belong  to  any  peculiar  Juriadlc* 
tlon.  as  the  ecctartastlcal  or  dTll.  the  attend- 
ance and  aid  of  judges  in  that  branch  are 
required;  and  in  case  of  questions  under  the 
Hindoo  or  other  peculiar  systems  of  law.  as- 
sistance is.  In  like  manner,  derived  from 
those  sitiiled  in  such  proeee<lings. 

.Allegations  and  pnxifs  are  made  Iji'for.' 
this  committee,  which  thereupon  reports  to 
the  Boreretgn  In  council,  by  whom  Judgment 
is  finally  rendered.    Bl.  Comm.  (Warren. 

Ahr.)  220. 

JUDICIAL  CONFESSIONS.  In  criminal 
law.  Those  voluntarily  made  before  a  mag- 

Istrate,  or  In  a  court,  In  the  due  course  of 
legal  proceedings.  A  preliminary  examina- 
tion, taken  in  writing,  by  a  magistrate  law- 
fully authorized,  pursuant  to  a  statute*  or 
the  plea  of  guilty  mads  in  open  court  to  an 
indictmont.  are  sulllelent  to  found  a  eonTfts* 

tion  upon  thcni. 

JUDICIAL  CONVENTIONS.  Agreements 
entered  Into  in  consequence  of  an  order  of 

court;  as,  for  example,  entering  into  a  bond 
on  taking  out  a  writ  of  sequestration.  ( 
Hart  (La.:  N.  a)  4M. 
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JUDICIAL  UfiCISIOMS 


JUDICIUM  R£DDITUR.  ETC. 


JUDICIAL  DKCIttONS.  The  opiiiioin  or 

ditMmlnations  of  the  Judges  in  causes  be- 
fore them.  Hale,  Hist.  Crlm.  Law,  68;  Wll- 
les,  666;  3  Barn.  &  Aid.  122;  1  H.  BL  63;  6 

MMile  4k  &  185.  See  "Dictum." 

JUDiaAL  DiaCRBTION.    See  **IMMre- 

Uon." 

JUDICIAL  DOCUMENTS.  Proceedings  re- 
lating to  litigation.  They  are  divided  into 
(1)  Judgments,  decrees,  and  verdicts;  (2) 
depoeiUonB.  eiamlnatlwia,  and  inquisitions 
taken  in  the  course  of  a  legal  process;  (8) 
writB.  warrants,  pleadings,  etc,  which  are  IB- 
cideat  to  may  judicial  proceedings. 

JUDICIAL  MORTGAGE.  In  Louisiana. 
The  lien  resultinK  from  judKiuenta,  whether 
these  be  rendered  on  contested  oases,  or  by 
detoult,  wbetber  tbey  be  floal  or  proYisional, 
In  fttTor  of  the  pMioii  obtatnliiv  fhanu  CIt. 
Code  lA.  ait  sn». 

JUDICIAL  NOTICE.  The  cognizance  taken 
by  a  court  of  matters  of  fact,  without  the 
production  of  evidence  thereof.  The  mat- 
ter* Of  fart  of  which  judicial  notice  will  be 
tidun  arcb  in  general,  those  of  general  noto- 
netar,  tnflMmorial  UMfe^  or  nntCorm  nar 


JUDICII8  POSTCRIOItlBUS  PIDCD  C8T 

adhibenda.  Faith  or  credit  Is  to  be  glfia  to 

the  later  decisionB.    13  Coke,  14. 


JUDICIAL  POWER.  The  authority  vested 
in  the  Judges  or  courts,  aa  dlstlngulBhed 
from  that  rested  In  other  departmemta  of 

government.  That  power  by  which  judicial 
tribunals  construe  the  constitution,  and  laws 
of  the  United  States,  or  of  the  states,  and 
determine  the  rights  of  parties.  14  Abb. 
Pr.  (N.  S.;  N.  Y.)  165;  65  Barb.  (N.  Y.)  444. 

JUDICIAL  PR0CEEDINQ8.  Proceedings 
relatUig  to,  praotlMd  tn*  or  ^ooMding  from, 
a  oonrt  oC  Juatioe. 

a 

JUDICIAL  SALE.  A  sale,  by  authorttj  of 

some  competent  tribunal,  by  an  officer  au- 
thorized by  law  for  the  purpose.   In  a  strict 

sense,  an  execution  sale  is  not  a  judicial 
sale  (18  VL  394),  but  «t  is  generally  so  re- 
garded (M  Ind.  606). 

JUDICIAL  WRITS.  In  I-:nglish  practice. 
The  eapUu  and  all  other  writs  subsequent  to 
the  original  writ  not  issuing  out  of  chan- 
cery, but  from  the  court  to  which  the  orig- 
inal was  returnable. 

B^taig  grounded  on  what  bad  passed  in 
that  court  In  consequence  of  the  BhertflTs  ro> 
turn,  tin  y  are  called  "judicial"  writs,  In  con- 
tradistinction to  the  writs  issued  out  of 
chanoerj.  which  were  callod  "orlgiaat" 
writs.  S  BL  Comm.  282. 

JUDICIARY.  That  which  is  done  while  ad- 
ministering Justice;  the  Judges  taken  col- 
leetlTely:  as.  the  liberties  of  the  people  are 
secured  by  a  wise  and  independent  Judiciary. 
See   ToMrt;"  3  Story.  Const,  bk.  3.  c.  38. 

JUDICIARY  ACT.  The  name  ordinarily 
glYen  to  Act  Gong.  Sept  24,  1789.  establish- 
lac  the  sgrstem  of  fedorsi  ooorta. 


JUDICI8  EST  IN  PRONUNTIANDO 
qui  reguiam,  exceptlone  non  prabata.  Thtt 

Judge  in  his  decision  ou^ht  to  follow  the 

rule,  when  the  exception  is  luit  provtMl. 

JUDICIS  EST  JUDICARE  SECUNDUM 
allegata  et  probata.  A  judge  ought  to  docida 
according  to  the  allegations  aod  pcoofh. 
Dyer,  12a;  Halk   .Max.  73. 

JUDICIS  EST  JUS  DICERE  NON  DARE. 
It  is  the  duty  of  a  judge  to  dedare  tho  law, 
not  to  enact  it  LoilL  42. 

JUDICIS  OFFICIUM  EST  OPUS  DIEI  IN 
die  suo  perflcere.  it  is  the  duty  of  a  judge 
to  finish  the  work  of  eadi  day  wlthlm  ttMt 
day.  Oyer.  12.  * 

JUDICIS  OFFICIUM  EST  UT  RES  ITA 
tempera  rerum  quaerere,  quaesito  tenniora 
tutus  eris.  It  Is  the  duty  of  a  Judge  to  la- 
quire  the  times  of  thln^R,  a.s  well  as  Into 
things:  by  Inquiring  into  the  time  you  will 
be  mt9.  OOb  UtL  m. 

JUDICIUM.  A  court;  Judicial  power:  a 
judicial  proceeding;  sometimes  applied  in 
this  sense  to  an  action  generally,  and  some- 
times to  a  detennlnatton  therelii,  as  a  Tsr- 

dlct  or  judgement. 

JUDICIUM  A  NON  SUO  JUDICE  DATUM 
nullluo  est  momentl.  A  judgment  given  by 
an  improper  Judge  Is  of  no  moment.  10 
Coke.  76b;  2  Q.  B.  1014;  13  Q.  B.  143;  14 
Meea.  ft  W.  124;  11  Cterfc  ft  F.  919. 

JUDICIUM  CAPITALE.  lu  old  Knglish 
law.  Judgment  of  death:  capital  Judgment. 
Fieta.  Ub.  1.  c  39.  i  2.  Called,  also,  "jteU- 
eium  vUae  amittUmia,**  Judgmaat  at  lo«i  of 
UfO.  Id.  lib.  2.  c  1.  i  B. 

JUDICIUM  DEI  (1  a1  tli.  ju, lament  or  de 
cision  of  God).  In  old  English  law.  A  term 
appMed  to  trials  by  ordeal:  for.  la  all  triala 
of  this  sort.  God  wa.s  thotiRht  to  Interfere 
in  favor  of  the  innocent,  and  so  doddo  the 
cause.  ThsM  trials  are  m>w  all  aholf rtali 

JUDICIUM  EST  QUA8I  JURIS  DieTUM. 

Judgment  Is.  as  It  Were,  a  saylag  of  the  law. 

Co.  Litt.  168. 

JUDICIUM  NON  DEBET  ESSE  ILLUSO- 
rium;  suum  eflsoltim  bahere  debet.  A  jndg- 

ment  on^rht  not  to  be  Illusory;  It  oaght  to 
have  Its  proper  effect.    2  Inst.  341. 

JUDICIUM  PARIUM.  In  old  English  law. 
Judgment  of  the  peers;  Judgment  of  one'a 
peera;  trial  by  jury.  Ma^  Charia,  c  22. 

JUDICIUM  REDDITUR  IN  INVITUM. 
Judgment  is  given  against  one.  wheUier  he 
win  or  not  Co.  Utt  248b. 

JUDICIUM  REDDITUR  IM  INVITUM,  IN 

praecumptlone  legls.  In  presumption  of  law. 
a  Judgment  is  given  against  Inclination. 
Go.  Utt  248bk  n4h; 
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JUDICIUM  SEMPER,  ETC.  (511)  JURA  SANGUINIS.  ETC. 


JUDICIUM  SEMPER  PRO  VERITATE  AC* 
cipitur.  A  judgment  is  always  UdMB  ft>r 
truth.   2  Inst.  380;  17  ICaaa.  287. 

JUGERUM  (Lat.)  An  acre.  Co.  Utt.  5b. 
Am  macb  as  a  yoke  (/wifum)  of  ana.  eonld 
phm^  In  0B»  day. 

iUQES  lyiNSTRUCTION.  Ui  Froich  law. 

Officers  subject  to  the  procureur  imperial  or 
general,  who  receive  in  cases  of  criminal 
offenses  the  complaints  of  the  parties  In- 
jured, and  who  summon  and  examine  wit- 
nesses upon  oath,  and,  after  oommmilcatlon 
with  the  procureur  imperial,  draw  up  the 
forma  of  accusation.  They  have  also  the 
rfgiit,  tntojoct  to  the  approval  of  the  same 
superior  omcpr,  to  admit  the  accused  to  ball. 
Thaj  are  appointed  fur  three  years,  but  are 
l»«Hglbla  for  a  further  period  of  office. 
They  are  usually  chosen  from  among  the 
regular  judges.  BroWB. 

JUGULATOR.  In  old  racorda.  Acuttliroat 
or  snurderer.  GowaU. 

JUaUM  (Lat.)  In  the  civil  law.  A  yoke; 
a  measure  of  land;  as  much  land  as  a  yoke 
of  oxen  could  plough  In  a  day.  Hot,  17,  c  8. 
Called,  also,  iuntdkm  and  aifgoeepMim.  Id. 

See  Brissonius. 

JUGUM  TERRAE  (Law  Lat)  In  old  Ens- 
lish  law.  A  yoke  of  land;  half  a  plough  land. 
Doaaaday  Book;  Ck>.  Utt  6a;  Oowall. 

JUICIO.   In  Spanish  law.    A  trial  or  aolt 
Whita^  New  Recop.  bk.  3.  Ut  4,  c  1. 

JUICIO  DE  APEO.  In  Spanish  law.  The 
decree  of  a  competent  tribunal  directing  the 
datarminlng  and  martring  dia  boandariaa  of 
laada  or  aatatea. 

JUICIO  DE  CONCURSO  DE  ACREEDO- 
rea.  In  Spanish  law.  The  decree  obtained 
kgr  a  MiHat  against  his  creditors,  or  by  the 
creditors  against  their  debtor,  for  the  pay- 
ment of  the  amounts  due,  according  to  the 
respective  rank  of  each  creditor,  when  the 
property  of  the  debtor  is  insufficient  to  pay 
the  whole  of  Ida  llahUltiea. 

JUMBNT.  Di  old  Seoteb  law.  Anoxuaed 
ferttUafla  1  Pita.  Crim.  Tr.  vt  S,  9.  89. 

JUMENTA.  In  civil  law.  Beasts  of  bur- 
den; animals  used  for  carrying  burdens. 
lUa  word  did  not  Indnda  "osan."  Dig.  42. 
IS.S. 

JUMP  BAIL,  A  colloquial  expression. 
■MiMiing  to  abscond  in  violation  of  the  obli- 
fatlon  of  a  baU  bond. 

JUNCTA  JUVANT.  TUnga  Joined  liave 
•flMt  UBaatno. 

JUNIOR.    Younger;  subsequent  to  In  point ' 
Of  time.  Thus,  junior  creditor,  one  whose. 
eiaiBi  aecmed  after  that  of  another;  Junior 
jadgment.  one  entered  after  another  against 
the  same  person;  junior  writ  one  issued 
aflir  anolkar  agalnat  tha  same  paraon. 

JURA  (Lit  91.  of  ^  «.  a.)  Blgbta;  tewa. 


1  Bl.  Comm.  12S.   Freedonia  or  ablHtiea. 
Bac  Worka,  lU.  S66. 

JURA  ECCLE8IA8TICA  LIMITATA  SUNT 
infra  limitea  aeparatoa.  Bceleataatical  laws 
are  Umltad  wltbln  aeparata  boonda.  S 
Bvlat  6t. 

JURA  EODEM  MODO  DESTITUUNTUR 
quo  constituuntur.  Laws  are  abrogated  or 
repealed  by  die  aame  meana  by  wlildi  tiiey 
are  madeu  Broom,  Lag.  Max.  (Sd  London 

Ed.)  785. 

JURA  FISCALIA  (LAt.)  In  Eugitsh  Uw. 
Fiscal  rights;  rlghta  of  the  exchei|tter.  3  Bl. 
Comm.  46. 

JURA  IN  RE  (Lat.)  In  civil  law  Rights 
in  a  thing,  as  opposed  to  rights  to  a  thing 
dura  ad  ram ) .  RUrhta  In  a  thing  which  are 
not  gone  upon  loss  of  possession,  and  which 
give  a  right  to  an  action  in  rem  against  who- 
ever has  the  possession.  These  rights  are 
of  four  kinds:  Dominium,  hereditat,  serv- 
Ifna,  p^iia.  Helneo.  mem.  Jur.  Civ.  i  233. 
Sea  «*Jna  in  So.** 

JURA  MIXTI  DOMINII.    In  old  English 
law.  Rights  of  mixed  dominion.  The  king's 
right  or  power  of  Jariadiotton  waa  aa  tarn-  • 
ed.  Hale^  Anal.  |  6. 

JURA  NATURAE  SUNT  IMMUTABILIA. 

The   laws  of   nature  are  uncliangeable. 
Brandt  Frine.;  OliTor,  Fann%  S6. 

JURA  PER80NARUM  (Lat.)   In  civil  law. 

Rights  which  belong  to  men  in  tlioir  differ-  " 
ent  characters  or  relations,  as  father,  ap- 
prentice,  citlsen,  ate.  1  Sharawood,  BL 
Comm.  123,  nota. 

JURA  PRAEDiORUM.    In  civil  law.  The 

rights  of  estates.    Dig.  50.  16.  86. 

JURA  PUBttCA  ANTEFERENOA  PRIVA- 
tis.  Public  rights  are  to  be  preferred  to  m1> 
vate.  Go.  Utt  ISO. 

JURA  PUBLICA  EX  PRIVATO  PR0MI8- 
cue  decidi  non  debent  Public  rights  ought 
not  to  be  decided  promlaenooaly  with  pri- 
vate. Co.  Utt  181b. 

JURA  REGALIA  (or  REGIA)  (Lat.>  Royal 
rights.  1  Sharswood,  Bl.  Comm.  117,  118. 
240;  z  Sharswood.  Bl.  Comm.  4S.  See  tl  ft 
22  Vict  c.  45. 

JURA  REGIS  SPECIALIA  NON  CONCE- 
duntur  per  generalia  verba.  The  special 
rights  of  the  king  are  not  granted  by  general 
words.  Jenk.  Cent  Caa.  108. 

JURA  RERUM.  Rights  of  things;  the 
rights  of  things;  rights  which  a  man  may 
acquire  over  external  objeeta  or  Htfnga  on- 
connected  with  his  peramt.   1  Bl.  Oonun. 

122;  2  Bl.  Comm.  1. 

JURA  SANGUINIS  NUtLO  JURE  CIVItl 
dirimi  poeeunt  The  right  of  blood  and  kin- 
dred cannot  be  destroyed  by  any  dvll  law. 
Dig.  50.  17.  9;  Bac.  Biax.  reg.  11:  Broom, 
Log.  MhJL  (8d  London  M.)  4T4. 
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4URA  8UMMI  IMPERII.    BSgtkt»  Ot  Mh 

preme  dominion;  riglits  of  sovereigli^*  1 

B!.  Comm.  49;  1  Kent.  Comm.  211. 

JURAMENTAEC0RP0RALE8(Lat.)  Cor 
poral  <Mtha  These  oafbs  are  ao  called  be- 
cause the  party  making  oath  must  touch  the 
Bible,  or  other  thing,  by  which  lie  swears. 

JURAMENTUM  (Lat.)    In  civil  law.  An 


JURAMENTUM  CALUMNIAE  (Lat.  oath 
of  calumny).  In  civil  and  canon  law.  An 
oath  required  of  plalntlfF  and  defendant, 

whether  the  parties  themselves  insist  on  it 
or  not»  that  they  are  not  influenced  in  seek- 
ing tbelr  right  by  malioe,  hut  believe  their 
cause  to  be  Just.  It  was  also  required  of 
the  attorneys  and  procurators  of  the  parties. 
Galled  also,  fusjurandum  or  sacramejttum 
caJutnniae.  CalT.  Lex.;  Vloat;  Gierke.  Pra-x. 
tit.  42. 

JURAMENTUM  EST  INDIViSIBILE;  ET 
non  est  admlttendum  in  parte  verum  et  in 
parte  faleam.  An  oath  is  indiviaible;  'it  is 
not  to  be  held  partly  tnae  and  partly  telse. 
4  laatSTC 

JURAMENTUM  JUDICIALE  (Lat.)  In 
«ivU  law.  An  oath  which  the  Judge,  of  his 
own  accord,  defWi  to  eitliMr  of  the  parties. 

It  is  of  two  kinds:  First,  that  which  the 
Judge  defers  for  the  decision  of  the  cause, 
and  wtaidl  is  understood  by  the  general 
name  juramentum  judiciale,  and  is  eome- 
tlmes  called  suppletory  oath,  juramenium 
suppletorium;  second,  that  whicti  the  judge 
defers  in  order  to  fix  and  determine  the 
amount  of  the  condemnation  which  he  ought 
to  jironounce,  and  which  is  called  juramen- 
tum in  litem.    Voth.  Obi.  p.  4.  c.  3.  §  3.  art.  3. 

JURAMENTUM  NECE88ARIUM.  In  Ro- 
man law.   A  necessary  (compulsory)  oath. 

A  statement  under  oath  which  might  be  re- 
<iuired  of  a  party  on  his  adversary  agreeing 
to  be  boimd  thweby. 

JURAMENTUM  VOLUNTARIUM.  In  Ro- 
man law.    A  voluntary  oath,  which  a  party 
might  make  on  the  offer  of  his  adversary  to 
.be  boiind  thereby.     Uv  wa.s  not.  however, 
omnpelled  to  accept  the  offer,  as  in  case  of 

the  /HrOflMMllHN  SI%WM0rlMI.  * 

JURARE.  To  swear;  to  take  an  oath. 

JURARE   EST  DEUM   IN  TESTUM  VO- 
care,  ct  est  actus  divini  cultus.    To  swear  is 
to  call  God  to  witness,  and  is  an  act  of  re 
ligion.   3  Inst  165.  See  S  Bout.  Inst  S180, 
note;  1  Baatb.  Jad.  Sr.  B76,  m,  note. 

JURAT.  In  practice.  That  part  of  an  afll- 
davit  where  the  officer  certifies  that  the 
I  "iwom"  before  him.  and  when  and 


JURATA(Lat)  In  old  Snglitfi  law.  A  jury 

of  twelve  men  .sworn.  Especially,  a  Jury  of 
the  common  law,  as  distinguished  from  the 
assiza,  or  Jury  establldied  or  ro  net ■hitihiill 
by  St  Hen.  II. 

The  jurata,  or  common-law  Jury,  was  a 
jury  called  in  to  try  the  cause,  upon  the 
prayer  of  the  parties  themselTee»  in  caaea 
where  a  Jury  was  not  glTen  by  St  Hen.  11, 
and,  as  the  jury  was  not  given  under  the 
statute  of  Henry  II.,  the  writ  of  attaint  pro- 
vided in  that  statute  would  not  be  ^g*****^ 
a  jurata  for  false  verdict.  It  was  common 
for  the  parties  to  a  cause  to  request  that  the 
cause  might  be  decidcil  by  the  assiza,  sitting 
as  a  jurata,  in  order  to  save  trouble  of  aoai- 
moning  a  new  Jnry,  In  which  ease  **cadtt  m- 
siza  et  vertitur  in  jiirntam."  and  the  cause 
is  said  to  be  decided  uou  m  modum  assizae, 
but  in  moflvm  juratav.  1  Reeve.  Hist  Bag. 
Law,  335.  336;  Glanv.  lib.  13.  c.  20:  Brac- 
ton,  lib.  3,  c.  30.  But  this  distinction  has 
been  long  obsolete. 

Juratae  were  divided  into:  First,  iurata 
Mlatcria,  which  Inquires  out  offensee  against 
the  law.  and  prcpcnts  their  names,  together 
with  their  offenses,  to  the  judge,  and  which 
is  of  two  kinds, — major  and  minor,  aesond- 
ing  to  the  extent  of  its  jurisdiction;  second. 
jurata  fudUstnHa.  which  gives  verdict  as  to 
the  matter  of  fact  in  issue,  and  is  of  two 
kinds, — dvili*,  in  civil  causes,  and  crimina- 
lU,  tn  criminal  causes.  Du  Cukge. 

A  clause  In  nisi  prius  record  called  the 
"jury  clause,"  so  named  from  the  word 
jurata,  with  which  Its  LattB  fom 

A  Jurat 


JURATION.  The  act  of 
ministration  of  an  oath. 


swearing;  tka  i 


JURATS  (Law  Lat  iiirali).  Sworn  men; 
officers  of  certain  municipal  corporations  in 
Bngtend.  In  the  nature  of  aldermen  or  as- 
sistants. Cowell:  Blount.  So  called  from 
their  official  oaths.  See  Dugdale.  Imbank- 
iag,  18  at  aao. 


JURATO  CREDITUR  IN  JUDICIO.  He 
who  makes  oath  is  to  be  believed  in  Judg- 
ment S  Inat  Tt. 

JURATOR.  A  Juror;  a  ooiii9argglor(ff.flu) 

JURATORCS  DEBENT  ESSE  VICIMI, 

sufficlentes  et  minus  suspect!.  Jurors  ought 
to  be  neighbors,  of  sufficient  estate,  and  free 
from  auplcUm.  Jenk.  Cent  Oaa.  141. 

JURATORE8  SUNT  J  U  DICES  FACTI. 
Jurors  are  the  Jndgas  of  tka  tMta.  JeAk. 
Gent  Gas.  68. 

JURATORY  CAUTION.  A  security  som.> 
fimcs  taken  in  Scotch  proceedings,  when  no 
ix  ttor  <an  be  bad,  vis.,  an  Inventory  of  ef* 
fpcts  given  up  upon  oath,  and  asslCTied  in  cr 
curity  of  the  sums  which  may  be  found  due. 
BeU,  Diet 

JURE  (Lat)  By  right;  in  ilgkt;  the 
law;  aoQordlng  to  the  law. 


JURE  BELLI.  By  the  right  or  law  of 
1  Kent.  Comm.  126;  1  C.  Rob.  Adm.  289 


JURE  CIVILI.  By  the  civil  law.  loat  1. 
3.  4;  1  BI.  Comm.  4tt. 

JURE  ECCLE8IAE.  In  right  of  the  church. 
1  BLOon.  40L 
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JURE  EMPHYTEUTICO.  By  the  right  or 
law  of  empkytemM.  3  BL  Comm.  232.  See 
"BmphytMsla." 

June  QENTIUM.  By  the  Uw  of  nations, 
lut  1.  S.  4;  1  BL  Ooaunn.  OS. 

JUfUl  NATURAE  AEQUUM  EST,  NEMI- 
nem  cum  alteriiM  detrimento,  et  injuria  fieri 
loeupletiorem.  Aeeording  to  the  laws  of  na- 
ture, it  is  just  that  no  one  should  be  en- 
riched  with  detriment  and  injury  to  another. 
4.  A,  at  aaotlMr'ft  ezpeMA.  Die.  60.  17.  SOO. 

JURK  PR0P1NQUITATI8  (Lftt)  By  right 
of  ntattanuUp.  Go.  Utt.  lOb. 

JURE  REPRESENTATIONIS  (Lat.)  By 
right  of  represenution.  See  "Per  Stiri>es." 
t  Shanniood,  Bl.  Comm.  Slf,  note  14,  224. 

JURC  UXORI8  (lAt.)  By  right  of  a  wife. 

JURI  NON  EST  CONSONUM  QUOD  ALI- 
quia  accewoHus  in  ouria  regis  convincatur 
antequam  aliquis  de  facto  fuerit  attinctus. 

It  is  not  ron.sonant  to  justice  that  any  ac- 
cessory should  bo  convlcte<l  in  the  king's 
eottit  before  any  one  baa  been  attainted  of 
tlia  fact  S  Inst  18S. 

JURIDICAL  (Lat.  UirltiUuH,  q.  r.)  Relat- 
ing to  the  administration  of  justice  A  jurid- 
ical day  is  one  on  which  courts  sit  for  the 
admialstratloa  of  Justice. 

Belonging  to  the  olBce  <^  a  Judge.  See 
"Judicial." 

JURIOICUS  (I-at.  trom  yu«.  law,  and  (ik-m, 
to  aay,  or  pronounce).  Belonging  to  law; 
relating  to  the  administration  of  Justice  In 
or  by  a  court.  Diin  juridimn,  a  day  on  which 
courts  can  lawfully  sit;  a  Juridical  day;  a 
law  or  court  day. 

JURIS  EFFECTUS  IN  EXECUTiONE 
consistit.  The  effect  of  a  law  consists  in  the 
exeeatHm.  Go.  Utt  289b. 

JURI9  ET  DE  JURB  (Lat.  of  right  and  by 

law).  A  presumption  is  said  to  be  jtirix  rt 
de  jure  when  it  Is  conclusive,  i.  c.  when  no 
evidence  will  be  admitted  to  rebut  it.  in  (  on-  j 
tradistinction  to  a  presumption,  which  1b 
simply  iuria,  i.  e..  rebuttable  by  evidence.  I 
(;r«-enl.  Ev.  §  15.  note;  Wills.  Clrr.  Ev.  29;  ' 
Best.  I*ro.^.  p  UO.  §  17;  Best.  Ev.  p.  43.  §  48. 

JURIS  ETSEI8INAE  CONJUNCTiO  (Lat) 
The  anion  of  seisin,  or  possession,  and  the 

right  of  possos.slon,  forming  a  complete  title. 
2  Sharswood.  Bl.  Coram.  199,  311. 

JURI8  POSiTiVI.  Positive,  as  disUn- 
gnlsbed  fkvm  natural,  law. 

JURIS  PUBLICI  (Tiat.)  Of  common  right; 
of  common  or  public  use;  such  things  as,  at 
least  in  their  own  use,  are  common  to  all 
the  Mag's  subjects:  as  comnum  highways, 
common  bridges,  common  nvers,  and  com- 
mon ports.  Hale.  Anal.  8  23.  The  phrase 
faMei  fvriM  Is  alao  aaed.  Hale  de  Jar.  Mar. 
1,  c  2. 


law.  A  writ  which  lay  for  the  incumbent  of 
a  benefice,  to  recover  the  lands  or  tene- 
ments belonging  to  the  church,  which  were 

aliened  by  his  predecessor.  Termes  de  la 
Ley;  48  Fltzb.  Nat.*  Brov.  49.  Sometimes 
called  "the  parson's  wr,t  of  right,"  being  the 
highest  writ  he  could  liave.  3  BL  Comm.  262. 

JURISCONSULTUS  (Lat.  skilled  In  the 
law),  in  civil  law.  A  person  who  has  such 
knowledge  of  the  laws  and  customs  which 
prevail  In  a  state  as  to  be  able  to  advise,  act, 
and  to  seonre  a  person  fn  his  dealings. 

The  early  Jurisconsult.s  gave  their  opinions 
gratuitously,  and  were  also  employed  in 
drawing  up  written  documents.  From  Ait- 
gustus  to  Adrian,  only  those  allowed  by  the 
j  emperor  could  be  juris*  onaults.    Before  and 
I  afttM-  those  emperors,  any  coufd  be  Juriscon- 
1  suits  who  chose.  If  their  opinion  was  unan- 
imous, it  had  the  force  of  law;  if  not  the 
'  praetor  could  follow  whidi  opIniMi  he  ohose. 
I  VIcat. 

j    There  were  tvfo  sects  of  JurtsoonsuKa  at. 

Rome, — the  Pronilpians  and  Lablnlans.  The 
I  f(»rmer  were  founded  by  Labeo,  and  were  in 
favor  of  innovation;  the  latter  by  Caplto. 
and  held  to  the  recelTed  doctrine.  Gush. 
Rom.  Law,  ||  6,  6. 

JURISOICTIO  EST  POTEST  AS  OE  PUB- 
lico  introducta,  cum  necessitate  juris  dicen- 
di.  Jurisdiction  is  a  power  introduced  for 
the  pahlic  good,  on  aooovnt  of  the  necessity 
of  dispensing  Jaatloe.  10  Goke^  72a. 

J U  R I S D I CTI O N  (I>at .  ius.  law.  dirrrr,  to  say). 
The  authority  by  which  Judicial  officers  take 
cognisance  of  and  decide  causes ;  power  to 
hear  and  determine  a  cause.  3  Ohio.  494;  6 
Pet.  (U.  S.)  591.  And  it  has  been  consid- 
ered that  it  is  essential  to  jurisdiction  that 
the  court  should  not  only  liave  power  to 
hear  and  detennlne  the  ease  generally,  but 
that,  in  the  course  of  the  h'-aring.  and  in 
the  particular  Judgment  rendered,  it  keep 
within  its  power.   93  U.  S.  282. 

Jurisdiction  Is  either  (1)  general  over  all 
matters  within  the  judicial  power  of  the 
sdVf'i <isnty  creating  it,  or  (2)  linilte<l  to 
certain  specified  subject  matters  or  persons. 
See  *^ttera1  Juriedledon." 

It  is  elthrr  ff?)  nriginal.  being  that  of  th,^ 
tribunal  in  which  an  action  is  commenced 
in  the  first  Instano*'.  or  (4)  appellate,  being 
that  of  the  tribunal  to  which  the  action  la 
removed  by  proceedings  for  review. 

It  is  either  (5)  c.xclnsivo  in  sonip  par- 
ticular court  (6)  concurrent  in  being  pos- 
sessed at  the  same  time  by  two  or  more 
separate  tribunals,  or  (7)  assistant,  being 
that  possessed  by  a  tribunal  in  aid  of  pro- 
ceedings In  another  separate  tribunal. 

It  is  either  (8)  criminal,  that  which  exists 
for  the  punishment  of  crimes,  or  (9)  dril. 
over  subject  matters  not  of  a  criminal  asr 
ture. 

JURISDICTION  CI^USE.  In  equity  prac- 
tice. That  pent  of  a  Mil  which  Is  intsnded 

to  give  jurisdiction  of  the  suit  to  the  COVI^ 
by  a  general  averment  that  the  acts  eom- 


j  plained  of  are  contrary  to  equity,  and  tend 
JCIMR  imtUM  (Law  Lat)    la  ■agUshlto  the  Injury  of  the  plalatiS,  and  that  he 


Digitized  by  Google 


JURISOICTIOIIAL  (514) 


JUST  BOX 


has  no  remedy,  or  not  a  complete  remedy, 
without  the  assistance  of  a  court  of  equity, 
i6  railed  the  "JurisdlcttOU  clMM."  Mitt  Bq. 
PI.  (Jeremy  Ed.)  4S. 

This  clause  is  unnecessary;  for  if  the 
ooarl  mppMu:  from  tbe  bill  to  have  jariMUo- 
ttoii.  t]itt  Mil  will  1M  flttflteliied  witlioiit  mn 
<dMue;  and  if  the  court  have  not  Jnrisdlc- 
Uom,  the  bill  will  be  dismissed,  though  the 
<lMw  mar  1m  tumgtitA.  Story,  Iku     f  S4. 

JURISDICTIONAL.  Pertaining  to;  essen- 
tial to  or  oonferrtns  jurisdiction. 

JURI8PERITUS  (Lat.  from  iu^,  law  [/Kris, 
Of  law  J,  and  perittut,  skilled).  SklUeld  or 
learned  In  tlie  law. 

JURISPRUDBNCe.    The  science  of  the 

law;  the  practical  science  of  giving  a  wise 
interpretation  to  the  laws,  and  making  a 
Jntt  applleatton  of  them  to  all  eases  as  they 
arise. 

By  science,  In  the  first  definition,  is  under- 
stood that  connection  of  truths  which  is  | 
founded  on  principles  either  evident  in 
tteinselTes,  or  capable  of  demonstration, — a 
collection  of  truths  of  the  same  kind,  ar- 
ranged in  methodical  order.  In  the  latter 
sense,  it  is  the  habit  of  Judging  the  same 
questions  In  the  same  manner,  and  by  this 
course  of  judgments  foriuiug  precedents.  1 
Ayliffe,  Pand.  3;  Toulller.  Dr.  Civ.  tit.  prel. ' 
f  1,  note  1*  12,  99;  Merlin.  ReperL;  19  Am. 
Jnr.  S. 

JURI8PRUDENTIA  (Lat.  from  mm.  law 

[jurifs.  of  law),  ami  pi  iKlnitia .  wisdom,  knowl- 
edge). In  the  civil  and  common  law.  Juris- 
pmdaaoa^  ot  lagal  sdenee. 

JURISPRUOeNTIA  EST  DIVINARUM 

atque  humanarum  rerum  notitia;  Justi  atque 

austi  scientia.  Jurisprudence  is  the  knowl- 
je  of  things  divine  and  human;  the 

science  of  the  jxiBt  and  the  unjust.    Dig.  1. 
1.  10.  2;  Inst  1.  1.  1;  Bracton.  3;  8  Johna  i 

<N.  T.)  290.  S9S.  I 

I 

JURISPRUOENTIA  LEGIS  COMMUNIS 
Angiiae  est  scientia  socialis  et  oopioea.  The 
jurisprudence  of  the  common  law  of  Eng- 
land is  a  science  sodable  and  ooplons.  7 

Coke.  2Sa. 

JURIST.  One  versed  in  the  science  of  the 
law;  one  skilled  in  the  dvU  law;  one  skilled  j 
In  the  taw  of  nations. 

JURISTIC  ACT.  One  of  legal  effleaey. 

JURO.  In  Spanish  law.  A  certain  pension 
granted  by  the  king  on  the  public  revenues, 
and  more  especially  on  the  salt  works,  by 
favor,  citlu  r  in  considiTation  of  meritorious 
services,  or  in  return  for  money  loaned  the 
government,  or  obtained  by  It  through  forced 
loans.  It  Is  a  portion  of  the  yearly  revenue 
of  the  state,  assigned  as  a  rightful  indem- 
nity, elthar  In  poipetnlty  or  aa  an  annnlty. 

JUROR  (Lat  fmro,  to  swear).  A  man  who 
to  sworn  or  affirmed  to  serve  on  a  jury. 

JURY  (Lat. /wraM.  sworn).  In  practice.  A 
body  of  men  who  are  sworn  to  declare  the 


facts  of  a  case  as  they  an'deliverad  from 
the  evidence  placed  before  theOL 
It  is  applied  loosely  to  a  nnniber  of  bodies. 

as  coroners"  juries,  etc. 
As  applied  to  petit  juries^  Its  moat  oem- 

num  use,  the  full  number  of  twelve  men  is 
essential  to  a  common-law  jurv.    18  N.  Y 

128. 

The  origin  of  this  venerable  institatlon  of 
the  common  law  Is  lost  In  the  obacnrlty  of 

the  middle  ages.  Antiquarians  trace  it  back 
to  an  early  period  of  English  history;  bat.  if 
known  to  the  Saxons,  it  must  have  esIsM 
In  a  very  crude  form,  and  may  have  beet 
derived  to  them  from  the  mode  of  adminis- 
tering juPtii  e  by  the  peers  of  litigant  puw 
ties,  under  the  feudal  InstitutionB  of  Franc«. 
Germany,  and  the  other  northern  nations  of 
Kurope.  The  ancient  ordeals  of  red-hot  iron 
and  boiling  water,  practiced  by  the  Antfo- 
Saxons  to  test  the  Innocence  of  a  party  ac- 
cused of  crime,  gradually  gave  way  to  thf- 
wager  of  battle.  In  the  days  of  the  Normans, 
while  this  latter  mode  of  trial  disappesnd 
in  civil  cases  in  the  thirteenth  centmy. 
when  Henry  II.  Introdneed  Into  the  asrises 

a  trial  by  jury.  It  is  referred  to  in  ifa^na 
c/ifirta  as  an  institution  existing  in  England 
at  that  time,  and  its  subsequent  history  Is 
well  known.  See  "Grand  Assize;"  3  Bl 
Comm.  849:  l  Reeve,  Hist.  Eng.  Law.  23.  84; 
Glanv.  (■       Bracton.  155. 

A  jury  de  medietate  Hngme  is  one  mm- 
posed  half  of  aliens  and  half  of  dOTilseiis 

Such  juries  might  formerly  be  claims-*] 
both  in  civil  and  criminal  cases,  where  the 
party  claiming  the  privilege  waa  an  •H*^ 
bom.  by  virtue  of  28  Edw.  III.  c.  18.  ail 
see  8  Hen.  VI.  c.  29;  3  Geo.  111.  c.  25.  by 
which  latter  statute  the  right  is  thought  to 
be  taken  away  In  civil  caaea  See  3  Shars- 
wood,  Bl.  Oomm.  S60;  4  Bharswood.  Bl. 
Comm.  352.  A  provision  of  a  similar  na- 
ture, providing  for  a  jury  one-half  of  the 
nationality  of  the  party  dalmlng  the  privi- 
lege, where  he  is  a  foreigner,  exists  in  asme 
of  the  states  of  the  United  Statea 

A  grand  jury  is  one  organized  for  certain 
preliminary  porposea    See  "Grand  Jury." 

A  petit  Jury  Is  a  jury  who  try  the  question 
in  issue,  and  pass  finally  upon  the  truth  ef 
the  facts  in  dispute.  The  term  "Jury"  is  or- 
dinarily api»Ued  to  this  body  dIsUnctivsly. 

A  common  Jnry  is  ono  drawn  In  th»  nsaal 
manner. 

A  special  ny  struck  jnry  is  ono  ftVHitBd  by 
the  assistance  of  the  partiea 
This  is  granted  In  some  easss  upon  notloB 

and  cause  shown,  under  various  local  provi- 
sions. See  3.3  Eng.  Law  &  Eq.  406.  The 
method  at  common  law  was  for  the  officer 
to  return  the  names  of  forty-eight  principal 
freeholders  to  the  prothonotary  or  proper 
ofTirer.  The  attorneys  of  the  respective  par 
ties,  being  present,  strike  oft  each  twelve 
names,  and  from  the  remaining  tw«nty«-ftisr 
the  jury  Is  selected.  A  similar  counse 
pursued  in  those  states  where  such  Juries 
are  allowad.  Sea  S  Shanwood,  BL  Oomsk 

357. 

JURY  BOX.   A  place       apart  fortti«jBf7 
to  sit  In  during  the  trial  of  a  cause. 
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JURY  LIST.  A  paper  containing  the  names 
of  jururs  impanelled  to  try  a  cajuse,  or  It 
contains  the  names  of  all  the  Jarora  ram* 
moned  to  attend  court. 

JURY  OF  MATRONS.  Sm  "Jury  Worn- 


JURY  PROCESS.  In  pracUce.  Tbe  writs 
for  mmmonlng  a  Jury,  viz.,  In  England. 

venire  jurat  ores  facias,  and  distringas  jura- 
tores,  or  habeas  corpora  juratorum.  These 
iPiits  are  now  abolished,  and  jurors  are  som* 
moned  by  precept.  1  Chit.  Archb.  Prac.  (by 
Prent)  344;  Com,  Law  Proc.  Act  1862,  35 
104.  10§;  S  Obit.  8t  51f  . ' 

JURY  WHBBL.  A  roTolrlnff  box.  from 
which  names  are  drawn  tj  cbance  to  form 

the  jury  list  (7.  v.) 

JURY  WOMEN.  A  jury  of  women  Is  given 
in  two  cases,  viz.,  on  writ  dc  ventre  in- 
spi<  iendo,  iu  which  case  the  jury  is  made  up 
of  men  and  women*  but  tbe  oeeurcb  is  made 
by  fbe  latter  (1  Madd.  11;  »  P.  Wma.  691) ; 
and  where  pregnancy  Is  pleaded  by  con- 
demned criminal  in  delay  of  execution,  in 
which  case  a  Jury  of  twelve  discreet  women 
ta  formed,  and  on  their  returning  a  Tordict 
of  enseinte,  the  execution  is  delayed  till 
birth,  and  Bometlmes  tbe  punishmont  ( om- 
mvied  to  perpetual  exile.  But  if  the  crim- 
inal be  prhemmi  enseinf  e,  and  not  *\iQldc*' 
there  Is  no  respite.  2  Hale^  P.  C.  412.  As 
to  time  of  quickening,  see  1  Bobk,  Med.  Jur. 
UB. 

JURYMAN.  A  Juror;  one  nbo  to  Impaa- 
aUed  on  a  Juj.  Webster. 

JUS.  Right  in  geneftl  OT  in  tbe  alNrtract; 
Justice  or  equity. 
Law  tn  general;  law  as  dlstinguiabed  from 

equity. 

A  rule  of  law;  a  statute  or  regulation. 

Power  or  authority. 

An  action;  a  court  or  judicial  tribunal. 

JUS  ABUTEND!  fT.at.  the  right  to  abuse). 
^  tbis  phrase  is  understood  the  right  to 
abllM  property,  or  having  full  dominion  over 
property.  3  Toullior.  Dr.  Civ.  note  86.  Used 
in  contradistinction  to  tlie  /ux  utetiifi  (</.  v.) 

JUS  ACCRESCENOi  (Lat)  Tbe  ri^bt  of 
Burvlf  01  Atp. 

At  common  law.  when  one  of  several  joint 
tenants  died,  the  entire  tenancy  or  estate 
wont  to  the  survivors,  and  so  on  to  the  last 
sorrlTor.  who  took  an  estate  of  inheritance. 
Tbis  right,  except  in  estates  beld  in  trust, 
bas  been  abou.siied  bgr  atatnle  In  moot  of 
tbe  United  States. 

JUS  ACCRESCENDI  INTER  MERCATO- 
res  locum  non  habet,  pro  beneflcio  connmer- 
cll.  The  right  of  survivorship  does  not  exist 
amonc  mercbants  for  tbe  benefit  of  com* 
Bwree.  Oo.  Utt  181;  1  Boot.  Inat  note  68t. 

JUS  AQCRESCENDI  PRAEFERTUR  ONE- 
rib  US.  Tbo  ili^t  of  survlTorship  is  prefeirred 
to  tmtMfaM  Co.  Utt  1S6. 


JUS  ACCRESCENDI  PRAEFERTUR  UL- 
timae  voluntati.  The  right  of  survivorsbip 
to  preforrod  to  a  laat  wIlL  Oo.  Utt  18Sb. 

JUS  AD  REM  (Lat)  A  rigbt  wblcb  be- 
longs to  a  person  only  mediately  and  rela- 
tively, and  has  for  its  foundation  an  obli- 
gation Incurred  bjr  a  partlenlar  person. 

The  jus  in  re,  by  the  effpct  of  Its  very  na- 
ture, is  Independent  and  absolute,  and  is  ex- 
ercised per  se  ipsum,  by  appljring  It  to  Its 
object;  but  the  jus  ad  rem  is  the  faculty  of 
demanding  and  obtaining  the  performance 
of  some  obligation  by  which  another  is 
bound  to  me  od  aliquid  danduMt  vel  tacUtUr 
(ftim.  Ml  pnmUEindvm.  Tbus,  If  I  baT»  the 
ownership  of  a  horse,  the  usufruct  of  a  flock 
of  sheep,  the  right  of  habitation  of  a  bouse^ 
a  right  of  way  over  your  land,  etc,  my  rigbt 
in  the  horse,  in  tbe  flock  of  sheep.  In  the 
house,  or  the  land,  belongs  to  me  directly, 
and  without  any  intermediary;  it  belongs 
to  me  absolutely,  and  Independently  of  any 
;  particular  relation  wltb  anotber  person;  I 
am  in  direct  and  immodiate  relation  with 
the  thing  itself  which  forms  the  object  of  my 
right,  without  reference  to  any  other  relap 
tion.  Tbis  constitutes  a  jus  in  re.  If.  on 
the  otber  band,  the  horse  Is  lent  to  me  by 
you.  or  if  1  have  a  claim  against  you  for  a 
thousand  dollars,  my  right  to  the  horse  or 
to  tbe  sum  of  money  exitto  only  relatlTely, 
and  can  only  be  exercised  through  you;  my 
relation  to  the  object  of  the  right  Is  mediate, 
and  Is  the  result  of  the  Immediate  relation 
of  debtor  and  creditor  existing  between  you 
and  me.  Tblt  is  a  fu»  ad  rem.  Every  jus 
in  re.  or  real  right,  may  be  vindicated  by  the 
actio  in  rem  against  him  who  la  In  posses- 
sion of  the  thing,  or  against  any  one  wbo 
contests  tbe  right.  It  has  been  said  that  the 
words  jus  in  re  of  the  civil  law  convey  the 
same  idea  as  "thing  in  possession"  at  com- 
mon law.  Tbis  is  an  error,  artoins  from  a 
confusion  of  Ideas  as  to  tbe  distinctive  cbar* 
actera  of  the  two  classes  of  rights.  Nparly 
all  the  common-law  writers  seem  to  take  It 
for  granted  that  by  tbe  jus  in  re  is  under* 
stood  the  title  or  property  in  a  thing  In  the 
possession  of  the  owner;  and  that  by  the 
jus  ad  rem  Ik  nu  ant  the  title  or  property  in 
a  thing  not  in  the  possession  of  tbe  owner. 
But  It  Is  obrions  tbat  possession  Is  not  one 
nf  the  elements  constituting  thn  ;?/."?  in  re. 
although  possession  is  generally,  but  not  al- 
ways, one  of  the  Incidents  of  this  right,  yet 
the  loss  of  possession  does  not  exercise  tbe 
slightest  Influence  on  tbe  character  of  tbe 
risht  itsolf,  nnl-'-n  it  should  continue  for  a 
sufficient  length  of  time  to  destroy  tbe  right 
altogetber  by  preoerlptlon.  In  many  Instan- 

ceB  the  ius  in  re  is  ttiot  accompanied  by  pos- 
session at  all:  the  usnary  Is  not  entitled  to 
the  poppospion  of  the  thing  subject  to  his 
use;  still,  he  has  b.  jus  in  r€.  So  wltb  re- 
gard to  the  right  of  way.  ete.  flee  'Domini- 
um." 

A  mortgage  is  considered  by  most  writers 
as  a  jus  in  re;  but  It  Is  clear  tbat  It  Is  a  ^ 
ad  rem.  It  Is  granted  for  the  sole  purpose 
of  securing  tht  payment  of  a  debt,  or  tbe 
fttlflllment  of  some  otber  peraonal' ilillgn- 
tlon.  In  other  word%  It  to  an  WMMUMf  to 
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a  prIncliMtl  obllgstion  and  corresponding 

rlRht.  It  can  have  no  separate  and  inde- 
pendent existence.  The  immovable  on  which 
I  have  a  mortgage  Is  not  the  object  of  the  j 
ri|^t»  M  in  the  case  of  the  horse  of  which 
I  am  the  owner,  or  the  bovie  of  whidi  I 
have  the  right  of  habitation,  etc.  The  true 
object  of  my  right  is  the  sum  of  money  due 
to  me,  the  payment  of  which  I  may  enforce 
hy  obtaining  a  decree  for  the  sale  of  the 
property  mortgaged.    2  Marcade,  350  et  seq. 

JUS  AE8NECIAE.  The  right  of  primogen- 
iture. 

JU9ALBINATU«.  ThBinU4FmiMM(q,9,) 
8m  "AlUiuiftM  Jul." 

JUS  ANQLORUM.  The  laws  and  customs 
of  the  West  Saxons,  in  the  time  of  the 
Heptarchy,  by  which  the  people  mm  for  ft 
long  time  governed,  and  which  were  pr^ 
f erred  before  all  others.  Wharton. 

JUS  AQUAEDUCTUS  (T  at  >  In  civil  law. 
The  name  of  a  servitude  which  gives  to  the 
Otrner  of  land  the  right  to  bring  down  water 
through  or  from  the  laud  of  another,  either 
from  Its  source,  or  from  any  other  place. 

JUS  BANCI.  In  old  English  law.  Th^^ 
right  ef  bench;   the  right  or  privilege  of 

having  an  elevated  and  separate  seat  of  judg- 
ment, anciently  allowed  only  to  the  king's 
judges,  who  hence  were  said  to  administer 
liiSh"  Justice,  $umviam  adminUtrant  jusH- 
tionk  Blount. 

JUS  BELLI.  The  law  of  war:  the  law  of 
nations  as  applied  to  a  state  of  war,  defining 
In  particular  the  rights  and  dutiee  of  the 
belligerent  poweni  themeelTea,  and  of  neu- 
tral nations. 

The  right  of  war:  that  which  may  be  done 
without  injustice  with  regard  to  an  enemy. 
OroUus  de  Jure  Belli,  lib.  1,  c.  1.  5  3. 

JUS  BELLUM  OECENOi.  The  right  to  de- 
clare war.  « 

JUS  CANONICUM,   The  canon  law. 

JUS  CIVILE  ilAL)  In  Roman  law.  The 
private  law.  In  contredletlnctloii  to  the  pnb- 
Ue  law,  or  fu9  genUum.  1  BavU^,  Dr. 

Rom.  c.  1.  §  1. 

JUS  CIVILE  EST  QUOD  SIBI  POPULUS 

eoiiatituit.  The  elTil  law  Is  what  a  people 
esUbllshea  for  Itaelf.  1  Johnu  (N.  T.)  424, 

426. 

JUSCIVITATIS  (Lat)  InRomanlaw.  The 
colleetlon  of  laws  which  are  to  be  observed 

among  all  the  members  of  a  nation.  It  is 
opposed  to  jus  {jcntium,  which  is  the  law 
which  regulates  the  affairs  of  nationa  among 
themselTee.  2  Lepage,  c  5.  p.  1. 

JOS  CLOACAE,   (l.at.)    In  civi!  I:nv    Th.^  ; 
name  of  a  servitude  which  requires  the 
party  who  is  subject  to  It  to  permit  his 
neighbor  to  conduct  the  waters  which  fall 
on  his  grounds  over  those  of  the  servient 


JUS  COMMUNK. 

 In  Civil  Law.  Common  right;  the  r-o^ 

mon  and  natural  rule  of  right,  as  opposed  tc 
j  jus  sittgukm  (q.  v,j  lladceld.  CIt.  Lot.  I 
196. 

——In  Enolleh  Law.  The  ennmoai  law.  «- 

swering  to  the  Saxon  "folcrlf^"    1  B 

Comm.  fi7. 

JUS  CONSTITUI  OPORTET  IN  HI8  QUAE 
ut  piurlmum  aeeidunt  non  quae  ex  hwipiwala. 

Laws  ought  to  be  made  with  a  view  ts 
those  cases  which  happeu  most  frequently, 
and  not  to  those  which  are  of  rare  or  acci- 
dental occurrence.  Dig.  1.  3.  3;  Broom.  L« 
Max.  48. 

JUS  CORONAE.  In  Knglish  law.  Tb« 
right  of  the  crown,  or,  rather,  to  the  crown: 
the  right  of  succeasion  to  the  throne.  1  BL 
Comm.  191;  t  Slepb.  Ciemm.  4S4. 

JUS  CUDENDAE  MONETAE.  In  old  Bar 

li.sh  law.    The  right  Of  oolnlns  monor  S 

How.  St.  Tr.  118. 

JUSCURIALITATia.  In  Bngliah  law.  Tto 
right  Of  curtesy,  Spelman. 

JUS  DARE  (Lat.)  To  give  or  to  malce  i)k» 
law.    Jus  dare  belongs  to  the  leglflMore: 

jnH  diccre,  to  the  judge. 

JUS  DELIBERANDI  (Lat.)  The  right  of 
deliberating  given  to  the  heir,  in  those  cooo- 
trles  where  the  heir  may  have  "benefit  of  in- 
ventory" (g.  v.),ln  which  to  consider  whetb-. 
er  he  will  accept  or  renounce  ttie  eoeeaarieaJ 
In  Louisiana,  he  is  allowed  ten  days  be- 
fore he  is  required  to  make  his  election. 
Civ.  Oode  La.  art  10S8. 

JUS  DESCENDIT,  ET  NON  TERRA.  A 
right  descends,  not  the  land.  Go.  UttL  34Sb 

JUS  DICE  RE  (Lat.  I    To  declare  the 
It  is  the  province  of  the  court  juM  dioere,  to 
declare  what  the  law  la. 

JUS  DICERE.  NON  JUS  DARE.  To  6«- 
Clare  the  law.  not  to  make  it.  7  Te"!!  FL 
696;  Arg.  10  Johns.  (N.  Y.)  &66;  7  BxdL 
543:  a  IMw.  Oh.  (N.  T.)  M:  4  C.  B.  5M.  SCI: 
Broom.  Lee  Max.  (8d  London  Ed.)  140. 

JUS  DISPONENDI  (Lat)  TheriflhttDC» 

pose  of  a  thing. 

JUS  DIVIDEND!.  The  right  of  dispoehK 
of  realtr  by  will.  Du  Cange. 

JUS  DUPLICATUM  (Lai.  double  right). 
When  a  man  has  the  |)osses8ion  as  well  a.* 
the  property  of  anything,  he  is  said  to  ha^Y 
a  double  right,  jus  duplicatum.  Bractoc 
lib.  4.  tr.  4.  c  4;  I  BU  Comm.  IM. 

JUS  Err  AR8  BONI  ET  AEQUI.  LavH 

the  science  of  what  la  good  and  Jaat .  Ug. 

1.  1.  1.  L 

JUS  EST  NORMA  RECTI;  ET  QUiCQUiO 
est  contra  normam  recti  est  injuria,  llieli* 

is  the  nile  of  right;  and  whatever  Is  coo- 
trary  to  the  rule  of  right  is  an  injury.  I 

Built  m. 
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JU«  KT  FRAUS  NUNQUAM  COHABI- 
tuiL  Bight  «ndftr«idiiet«rUT«toff«Ui«r. 

JUS  EX  INJURIA  NON  ORITUR.  Aright 

cannot  arise  from  a  wrong.    4  Bin.  639. 

JUS  FECI  ALE  (Lat.)  In  Roman  law.  That 
spedM  of  International  law  which  had  its 
fcundatlon  in  the  religious  belief  of  dlfter- 
ent  nations,  such  as  the  International  law 
which  now  ttziito  amoBS  fh«  CSurliOftii  peo- 
ple of  Europe. ,  BKrtgaj,  Dr.  Bobl  e.  S,  f  11. 

JU8FIDUCIARUM  (Lat.)  In  clvillaw.  A 
right  to  something  held  in  trust;  tor  this 
there  was  a  remedy  In  eooeeienoe.  S  BI. 
Comm.  328. 

JUS  FLAVIANUM.  In  old  Roman  law.  A 
body  of  laws  drawu  up  by  Cneius  l<'laviu8.  a 
clerk  of  AppiuB  Claudius,  from  ttM  materials 
to  which  he  bad  access.  It  was  a  popular- 
ef  the  laws.  ICackeld.  CIt.  Law.  9 


JUS  FLUMINUM.  In  civil  law.  The  right 
to  the  nee  of  rlTers.  Locc  de  Jar.  Mar.  lib. 
1,  e.  & 

JUS  FOOIENDI  (Lat.)  In  the  civil  and 
old  English  law.  A  right  of  digging  on  an- 
other's land.  Inst.  2.  3.  2;  Bracton,  foL  222; 
Pleta.  Hb.  4.  c.  19.  9  6. 

JUSGENTIUM  (Lai.)  The  law  ol  nat  ions, 
vltbough  the  Romans  used  these  words  fn 
the  sense  we  attach  to  "law  of  nations."  yet 
ttnong  them  sense  was  much  more  ex- 
tended.   Falck.  Enc.  .hii.  102.  note  42. 

Modem  writers  have  made  a  distinction 
between  th»  lawe  of  natlona  iMxih  bare  fOr 
their  object  the  ronflirt  between  the  laws  of 
'iifferent  nations,  which  is  called  jua  gen- 
privatum,  or  private  international  law, 
»nd  thoee  laws  of  nations  which  ropuiate 
thoee  ttatters  which  nations,  as  such,  have 
with  each  other,  which  is  denominated  jus 
gentium  publicum,  or  public  international 
i&w.  Foeltx,  Droit  laiL  PHto.  note  14.  Bee 
"latematkmal  Law." 

JUS  GLADII  (Lat.  the  right  of  the  sword). 
Supreme  Juriadictlon;  the  right  to  abeolve 
tram  or  condemn  a  man  to  death. 

JUS  HABENDI  (Lat.)  The  right  to  have 
atbins, 

JUS  HABENDI  ET  RETINENDL  A  right 
tohave  and  to  retain  the  profits,  tithes,  and 
Jfhrtngs,  etc.,  of  a  rectory  or  parsonage. 
Bi|aUe*L. 

JUS  HAEREDiTATis.  Tbo  right  Of  In- 
heritance. Rapalje  4  L. 

JUS  HONORARIUM.  The  body  of  Roman 
law,  which  was  made  up  of  edicts  of  the 
mpnm  maglitrBtei»  pnrttenlarlr  tbe  prae- 
tora 

JUS  IMMUNITATIS.  In  civil  law.  The 
law  of  immunity  or  exemption  from  the  bur- 
«(  paVUe  oflloe.  Dig.  80.  6. 

m  IN  PERSONAM.  ▲  right  agalnot  a 


person;  a  right  which  glyes  its  possessor  a 
power  to  ohliKo  another  person  to  give  or 
procure,  to  do  or  not  to  do,  something.  Bar 
palje  *  L. 

JUS  IN  RC  (Lat)  A  right  which  belongs 

to  a  person,  immediately  and  absolutely,  in  a 
thing,  and  which  is  the  same  against  the 
whole  world.  Ides*  €rga  omiiet.  Bee  **Jaa 

ad  Rem." 

JUS  IN  RE  INHAERIT  088IBU8  USU' 
fructuarii.  A  right  in  the  thing  cleayeo  to 
the  peraon  ot  the  luraf^iietnair. 

JUS  IN  RE  PROPRIA.  The  right  of  en- 
joyment which  is  incident  to  full  ownership 
or  property,  and  is  often  need  to  denote  tiie 
full  ownership  or  property  itself.  It  is  dis- 
tinguished from  jua  in  re  alietM,  which  is  a 
m«re  eaeement  or  zlght  In  or  over  the  prop- 
erty <tf  MMiQier. 

JUS  INCOGNITUM  (Lat.)  An  unknown 
law.  This  term  is  applied  by  the  civilians 
to  oheolete  Utwa,  which,  as  Bacon  truly  ob- 
serves, are  unjuf^t:  for  the  law,  to  be  Just, 
must  give  warniiiK  l)efore  it  strikes.  Bac. 
Aph.  8.  §  1;  Howyer.  Mod.  Civ.  Law.  33. 
Dut  until  it  has  become  obsolete,  no  custom 
can  prejrail  against  It  See  *X>hooleto.'* 

JUS  INDIVIDUUM  (I^w  Lat.)  An  indi- 
vidual or  indivisible  ri^ht:  a  ri^ht  incapable 
of  (liviHion.    :!t;  Eng.  Law  &  Eq.  2'.. 

JUS  JURANOi  FORMA  VERBIS  D!F- 
fert,  re  eonvenit;  hunc  enim  eeneum  habere 

debet,  ut  Deus  invocetur.  The  form  of  tak- 
ing an  oath  differs  in  language,  agroM  in 
meaning;  for  it  ought  to  have  this  oenaor— 
that  the  Deity  is  invoked.   Orottoo  de  JWO 

Belli,  lib.  2,  c.  13.  §  10. 

JUSJURANDUM  INTER  ALIOS  FACTUM 
nec  nocere  nec  prodeoee  debet.  An  oath 
made  between  others  ous^t  neither  to  hurt 

nor  profit    4  Inst.  279. 

JUS  LATH.  In  Roman  law.  The  right  of 
Latium  or  of  the  Latins.  The  principal  priT- 
ilege  of  the  Latins  seems  to  have  been  the 
use  of  their  own  laws,  and  their  not  being 
subject  to  the  edicts  of  the  praetor,  and  that 
they  had  occasional  access  to  the  freedom  of 
Rome^  and  a  partidpatton  la  hi&t  aaered 
ritea.  Bntler,  Hor.  Jar.  41. 

JUS  LEGITIMUM  (Lat.l  In  eivll  law  A 
legal  right  which  might  have  been  enforced 
by  due  ooone  of  law.  I  BL  Comm.  SS8. 

JUS  MARITI  (Lat)  In  Scotch  law.  The 

right  of  the  husband  to  administer,  during 
the  marriage,  his  wife's  goods  and  the  rents 
of  her  heritage. 

In  the  common  law,  by  fm  mariti  is  undei^ 
stood  the  rights  of  the  hnsband,  as  jus  mar- 
Hi  cannot  attach  npon  a  bequest  to  the  wife, 
although  given  during  coverture,  until  the 
ezeentor  baa  asseikted  to  the  legacy.  1 
BaUey.  Bq.  (&  OL)  SU. 

JUS  MERUM   (Lat.)     A  simple  or  bare 
right;  a  right  to  property  in  land,  without 
or  the  right  nt 
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JUS  NATURAE.  Tbe  Ittw  of  nature.  See 
"Jna  Naturale.- 

JUS  NATURALE.  Natural  law:  tho  rule 
and  dictate  of  right  reason,  showing  the 
moral  deformity  or  moral  neoeaalty  there  is 
In  any  aet  aooordtnf  to  Its  mdtaMMMM  to  a 
reasonable  nature.  Grotlaa  de  Jnre  Belli, 
lib.  1,  c.  1,  c  3. 

TlM  term  is  need  interchangeably  with 
fut  gentimn.  TajL  CIt.  Law,  128. 

JUS  NATURALE  EST  QUOD  APUD  HO- 
minee  eandem  haliet  potentiam.  Natural  right 
is  that  willed  liaa  tiia  hum  loroe  among  all 
m«L  7  Goko,  U. 

JUS  NAVIGANDI.  The  right  of  navigating 
or  navigation;  the  right  of  commerce  by 
dilpa  or  1)7  eea.  Looc.  do  Jnr.  Mar.  lib.  1, 
e,  8. 

JUS  NEC  INFLECTI  GRATIA,  NEC 
frangi  potentie,  nec  adulterer!  pecunia  po- 
test; quod  el  non  mode  oppreesum,  oed  de- 

sertum  aut  negligentia  asaervatum  fuerit, 
nihil  est  quod  quisquam  se  habere  certum, 
aut  a  patre  accepturum,  aut  liberis  es«e  re- 
lleturum,  arbitretur.  Favor  ought  not  to  be 
able  to  bend  Justice,  power  to  break  it,  nor 
nionry  to  corrupt  it;  for  not  only  if  it  be 
overborne,  but  if  it  be  abandoned  or  negli- 
gently observed,  no  one  can  think  that  he 
holds  anything  securely,  or  that  he  will  in- 
herit anything  from  his  father,  or  be  able  to 
leavo  SBTtfalng  to  bis  children.  Glesro. 

JUSNECI8.  In  Roman  law.  Thsrigbtof 

death,  or  of  putting  to  death;  a  r!||lt  Wbicb 
a  father  anciently  bad  over  his  chlldreil.  3 
Olbb.  Bom.  Bmp.  118. 

JUS  NON  HABENTI,  TUTE  NON  PARE- 
tur.  It     safe  not  to  obey  him  who  has  no 

right.    Hob.  146. 

JUS  NON  PATITUR  UT  IDEM  BIS  SOL- 

vatur.  Law  does  not  snIISr  that  tb»  sams 
thing  l>e  twice  paid. 

JUS  NON  SCRIFTUM.  The  unwritten  law. 

1  B1.  Comm.  64. 

JUS  PAPIRIANUM.  The  civil  law  of  Pa- 
pirlna  Tbe  title  of  ^e  earliest  collection 

of  Roman  Jr^rs  curintae,  said  to  have  been 
made  in  the  time  of  Tarquin,  the  last  of  the 
kings,  by  a  pontifes  maximus  of  the  name 
of  Sextus  or  Publius  Papirlus.  Dig.  1.  2.  2. 
2.  Very  few  fragments  of  this  collection 
now  remain,  and  the  authenticity  of  these 
lias  been  donbted.  l  Kent,  Ckunm.  517; 
Mackeld.  CIt.  Law,  p.  14,  §  81. 

JUS  PATRONATUS  (Lat.)  In  ecclesias- 
tical law.  A  conunission  from  the  bishop, 
directed  usually  to  his  chancellor  and  others 
of  competent  learning,  who  are  required  to 
summon  a  Jury,  composed  of  six  clergymen 
and  six  laymm,  to  inquire  into  and  examine 
who  la  fbs  rifbtfal  patron.  8  Bl.  Comm. 
848. 

JUS  PERSONARUM  (Lat.)  Th«  right  Of 
psTSOns.   8ss  "Jura  Peraonarum." 


JUS  POSSESSIONIS  (Lat)  A  (or  the) 
right  of  possession,  or  seisin.  BracUm.  foL 
3:  Fleta,  lib.  4.  c  1.  f  8;  Oo.  Utt.  8f6a;  8 

Bl.  Comm.  177.  191. 

JUS  POSTUMINII. 

In  Civil  Law.  Tbe  right  of  poBtll» 

iny;  the  right  or  claim  of  a  person  who  had 
been  restored  to  the  posaession  of  a  thing, 
01  to  a  former  condition,  to  be  oonsldered  as 

thouKh  he  had  never  been  deprived  OC  tt. 
DiK.  4U.  15.  5;  3  Bl.  Comm.  1U7,  210. 

 In  International  Law.    The  right  1^ 

which  property  taken  by  an  enemy,  and 
captured  or  resened  from  bim  by  Uis  Mlow 

subjects  or  allies  of  the  original  owner,  is 
restored  to  tbe  latter  upon  certain  ten&a. 
1  Kent,  Comm.  108. 

JU8PRAE8EN8.  In  eirll  law.  A  pros— t 

or  vested  right;  a  right  already  completely 
acquired.    Mackeld.  Civ.  Law,  p.  174,  §  183. 

JUS  PRAETORIUM.  In  civil  law.  Tb» 
discretion  of  the  praetor,  as  distinct  tram 

the  leges,  or  standing  laws.  3  Bl.  Comm.  49. 
That  kind  of  law  which  the  praetors .  in tro- 
duosd  far  the  purpose  of  aiding,  supplying, 
or  correcting  the  civil  law  for  the  public 
benefit.  Dig.  1.  1.  7.  Called,  also,  >u«  hon- 
orarium fq.  V.) 

JUS  PRECARIUM  (I^t.)  In  civil  law.  A 
right  to  a  thing  held  for  another,  for  wlii<A 
there  was  no  remedy.  8  BL  Comm.  S28. 

JUS  PROJICIENDI  (l^t.)  In  civil  law. 
The  name  of  a  servitude  by  which  the  owner 
of  a  building  has  a  right  of  projecting  a  part 
of  bis  building  towards  fbe  adjoining  house, 
without  resting  on  the  latter.  It  is  extend- 
ed merely  over  the  ground.  Dig.  SO.  16.  248; 
Id.  8.  8.  88:  Id.  8.  8.  8.  6. 

JUS  PROPRIETATI8.  The  right  of  prop- 
erty, as  distinguished  from  tbe  jut  posses- 
tfonis,  or  right  of  possession.  Bracton,  foL 
8.  Called  bj  Bfwton  "/tM  sMmsH**  tbe  mora 
right  Id.:  8  BL  Oomm.  UT;  8  BL  Oomm. 
19,  176. 

JUS  PROTEGENOI  (IaL)  In  dvU  law. 
The  name  of  a  serritude.  It  Is  a  rlgiit  by 

which  a  part  of  the  roof  or  tiling  of  one 
house  is  made  to  extend  over  the  adjoining 
house.   Dig.  60.  16.  848.  1;  Id.  8.  8.  88;  H. 

8.  5.  8.  6. 

JUS  PUBLICUM  (Lat.)  In  the  Roman  law 
Public  law;  that  which  regards  the  condi- 
tion of  the  Roman  state  (quf>d  ad  statum  rri 
Homanae  tpectat).  InsL  1.  L  4:  IMg.  1. 1. 1. 2. 
This  definition  is  tiorrowed  by  Brscton.  wlio 
accommodateF!  it  to  tho  Encflish  Jurispru- 
dence. Est  ius  liublicum  quod  ad  statum  rti- 
puWeae  pemmet.  Braeton.  fbl.  8b. 

JU8  l»UBLIOUM  rr  PRIVATUM  QUOD 

ex  naturallbus  praeceptis  aut  gentium  aut 
civillbus  est  collectum;  et  quod  in  Jure  scrip- 
ts Jtis  appellatur,  id  in  lege  Angllae  rectum 
esse  dicitur.  Public  and  private  law  Is  that 
which  is  collected  from  natural  principles, 
eitlu  r  of  natlou.s  or  in  states:  and  that 
{which  In  the  civil  law  is  called  jus,  in  the 
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law  ol  Bnsland  is  8%l(l  to  bo  "rlsht"  Co. 
Utt.  188. 

JU8  miBLICUM  PfllVATORUM  PACTiS 

mutari  non  potest.  A  public  right  cannot  be 
changed  by  agreement  of  private  partiea 

JUS  QUAE8ITUM  (Lat.)  A  right  to  ask 
or  roeoTor;  for  omnplo.  In  an  obligation 

therp  is  a  binding  of  the  obligor,  and  a  jus 
quaesitum  in  the  obUgM.  1  Beii,  Comm. 
<Sth  Bd.)  888. 

JUS  QUIRITIUM.  The  old  law  of  Rome, 
that  was  applicable  origliiallj  to  patricians 
only,  and.  nnder  the  Twelve  Tables,  to  the 

ontlro  Roman  people,  was  no  called,  in  con- 
tradistinction to  the  ju*  praetorium  (q.  v.), 
or  OQolty.  Brown. 

JUS  QUO  UNIVERSITATES  UTUNTUR 
est  idem  quod  habent  privati.  The  law  which 
governs  corporations  is  the  same  which  gov- 
enia  iadMdnala  16  Mass.  44. 

JUS  RELICTAE  (Lat.)  In  Scotch  law. 
The  right  of  a  wife,  after  her  husband's 
death,. to  a  third  of  movables  if  there  be 
dtlMfen,  and  to  one-half  If  there  be  none. 

JUS  RERUM  (Lat.)    The  right  of  things. 
Its  principal  object  is  to  ascertain  how  far  a 
pemoB  can  have  a  permanent  dominion  over 
things,  and  how  that  dominion  la  acquired. ! 
See  Bl.  Comm. 

JUS  RE8PICIT  AEQUITATEM.  Law  re- 
gards equity.  Co.  LItt.  24b;  Broom,  Leg. 
Max.  (3d  London  Ed.)  143;  17  Q.  B.  292. 

JUS  SCRIPTUM. 

 In  Roman  Law.  Written  law.  Inst.  1. 

2.  3.  All  law  that  was  actually  committed  to 
writing,  whether  It  had  originated  by  enact- 
ment or  hy  I  uKtom.  In  contradlstiiu  lion  to 
soch  parts  of  the  law  of  custom  as  were  not 
eeomiltted'to  writing.  Maekeld.  dv.  Law, 

p.  125.  §  113. 

 In  English  Law.  Written  law7or  stat- 
ute law.  otherwise  called  lea  sorlpCo,  as  dis- 
tinguished from  the  rommen  laW,  109  MM 
teripta.    1  Bl.  Comm.  62. 

Jus  scriplum  Is  used  in  Fleta  to  denote  the 
dvil  law,  as  distinguished  from  the  com- 
■on  law  of  KngtaBd.  Uber  8,  c  1. 1 1. 

JUS  SINQULARE.  In  civil  law.  A  pecul- 
itr  or  ladlTldual  rule,  differing  from  the  jm 
c§mmtm«,  or  common  rule  of  right,  and  es- 
llUliked  for  aono  medal  reaiOB.  HueWld. 
CUT.  Ijnr»  pi  181,  f  188. 

JUS  STAPULAE.  In  old  European  law. 
The  law  of  staple;  the  right  of  staple;  a 
right  or  privilege  of  certain  towns  of  stop- 
ping imported  merchandlf?e,  and  corapellinfj 
it  to  be  offered  for  sale  in  their  own  mar- 
kets.  Looe.  do  Jnr.  Mar.  Ubu  1,  c  10. 

JU8  8TRICTUM  (Lat.)  A  I^tln  phrase, 
which  signifies  law  interpreted  without  any 
Bodiflcatlon,  and  In  its  utmost  rigor. 

JUS  SUPERVENIENS  AUCTORI  AC- 
crcsslt  successor!.  A  right  growing  to  a  pos- 
iMior  aoeraea  to  a  mooeaeor.   Halk.  Max. 


JUS  TERTII. 
third  party. 


The  right  or  interest  of  a 


JUS  TESTAMENTORUM  PERTINET  OR- 

dinario.  Y.  13.  4  Hon.  VII.,  18b.  The  right  of 
testaments  belongs  to  the  ordinary. 

JUS  TRIPERTITUM.  In  the  Roman  law. 
The  law  of  wills.  Sir  Henry  Maine  says  that 
it  is  8o  called  because  of  its  three-fold  deri- 
vation from  the  imperial  constitutions,  the 
dvll  law,  and  the  praetorian  edteta.  Anc. 
Law,  807. 

JUS  TRIPLEX  EST,— PROPRIETATIS. 
posseseionis,  et  possibilitatis.  Right  is  three- 
fold.—of  property,  of  poiaaaelon,  and  of  poa- 

slblllty. 

JUSTRIUM  LIBERORUIM.  InRomaulaw. 
A  right  or  privilege  allowed  to  the  parent  of 

three  or  more  children.  2  Kent,  Comm.  S5; 
2  Bl.  Comm.  247.  These  privileges  were  an 
exemptloa  from  the  trouble  of  guardianship, 
priority  In  bearing  ofBces,  and  a  treble  pro- 
portion of  corn.  Adams,  Rom.  Ant.  (Am. 
I.)  887. 


JUS  UTENDI  (Lat.)  The  right  to  use 
property  without  destroying  its  substance. 
It  la  employed  In  contradiatlnctUm  to  the 
;tt«  obalendi.  8  ToulUer,  Dr.  Glv.  note  88. 

JUS  VENANDI  ET  PISCANDL  ThO  right 

of  hunting  and  fishing. 

JUS  VENDIT  QUOO  U8US  APPROBAVIT. 
The  law  diapenaea  what  nae  haa  approred. 
■lleamer^  Foatn.  88. 

JUSJURANDI  FORMA  VERBIS  DIFFERT, 
re  convenit;  hunc  enim  sensum  habere  de- 
bet, ut  Deue  Invooetur.  The  form  of  taking 

an  oath  differs  in  language,  agrees  in  mean- 
i  lag;  for  it  ought  to  have  this  sense,  that  the 
Deity  is  invoked.  OroUna  do  Jnro  BeUI,  tak. 
2.  e.  18,  f  10. 

JUSJURANDUM  (Lat)  In  cItU  taw.  An 

oath. 

Jwtmemhm  la  the  naiial  taw  Latin  word. 

JUSJURANDUM  INTER  ALIOS  PACTUM 
nec  nocere  nec  prodesse  debet.    All  oaUi 

made  in  another  cause  ought  neithmr  tO  hnrt 
nor  proSt  4  Inat  878. 

JUST  COMPENSATION.  As  used  In  the 
constitution,  means  a  full  and  fair  equivsr 
lent  for  the  loss  sustained  by  the  talcing  for 

public  use.  It  may  be  more,  or  It  may  be 
less,  than  the  mere  money  value  of  the  prop- 
erty aetnally  taken.  The  eiwrclse  of  the 
power  being  necessary  for  the  public  good, 
and  all  property  being  held  subject  to  Its 
exercise  when  and  as  the  public  good  re- 
quires it.  it  would  be  unjust  to  the  public 
that  It  should  be  required  to  pay  the  owner 
more  than  a  fair  indemnity  for  the  loss  he 
sustains  by  the  appropriation  of  bis  property 
for  the  general  woo<L  On  the  other  hand. 
It  would  be  equally  unjnst  to  the  owner  If 
he  should  receive  less  than  a  fair  indemnity 
for  such  loss.  To  arrive  at  this  fair  In- 
demnity, the  taterests  of  the  puldlc  and  of 
the  owner,  and  all  the  circumatanoea  of  the 
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particular  appropriation,  should  be  taken 
Into  conBideration.    Lewis,  Era.  Dom.  §  462. 

Gompenaation  for  the  actual  loss  in  dol- 
lara  and  etnto.  167  IlL  69. 

JUSTA  CAUSA  (Lat.)  In  the  civil  law.  A 
Jofltcanm;  a  lawful  ground  ,  a  legal  transac- 
tion of  some  kind.  1  Mackeld.  Civ.  Law,  287, 
9  274.  See  OroUus  de  Jure  Belli,  lib.  2.  c. 
tt,  I  IS. 

JUSTICE.    Tlie  oanatant  and  perpetual 

disposition  to  render  everj'  man  his  due. 
Inst.  bk.  1.  tit,  1;  2  Inst.  6G.  The  conform- 
ity of  our  actions  and  our  will  to  tlxe  law. 
TouUier.  Dr.  Civ.  tit.  prel.  note  5. 

In  the  most  extensive  sense  of  the  word, 
it  differ.s  little  from  "virliu';"  for  it  inolud(!s 
within  itself  the  whole  circle  of  virtues.  Yet 
the  common  distinction  between  them  is  that 

that  which  considorpd  positively  and  in  itself 
is  called  "virtue,"  when  considered  relatively 
and  with  respect  to  others  has  the  name  of 
"justice."  But  justice,  being  in  itself  a  part 
of  virtue,  is  confined  to  things  simply  good 
or  i  \  and  consists  in  a  man's  taldns  BUCh 
a  proportion  of  them  as  he  ought 

TonlUer  expoees  the  want  of  utility  and 
exactness  in  this  division  of  distributive  and 
commutative  Justice,  adopted  in  the  compen- 
dium or  abridgments  of  the  ancient  doctors, 
and  prefers  the  division  of  Internal  and  ex- 
ternal justice, — the  first  being  a  conformity 
of  our  will,  and  the  latter  a  conformity  of 
our  actions,  to  the  law.  their  union  making 
perfect  Justice.  Exterior  Justice  is  the  ob- 
ject of  jurisprudence;  interior  justice  is  the 
object  of  morality.  Dr.  Civ.  tit.  prel.  notes 
6,  7. 

According  to  the  Frederician  Code  (part 
1,  bk.  1,  tit  2,  S  27),  justice  consists  simply 
in  letttng  every  one  enjoy  the  rights  which 

he  has  acquired  in  virtue  of  the  laws.  And. 
as  this  definition  includes  all  the  other  rules 
of  riKbt,  there  is  properly  but  one  single 
general  rule  of  right,  namely,  give  every  one 
his  own. 

Commutative  justice  is  that  virtue  whose 
object  It  Is  to  render  to  every  one  what  be- 
longs to  him,  as  nearly  as  may  be,  or  that 

which  governs  contracts.  To  render  com- 
mutative Justice,  the  Judge  must  make  an 
equality  between  the  parties,  that  no  one 
may  be  a  prniner  by  another's  loss. 

Distributive  justice  is  that  virtue  whose 
object  it  is  to  distribute  rewards  and  pun- 
ishments to  each  one  according  to  his  mer- 
its, observing  a  just  proportion  bycomparlns: 
one  person  or  fa;  t  with  another,  so  that  nei- 
ther equal  persons  have  unequal  rights,  nor 
vnequal  persons  things  equal.  Toulller's 
learned  note,  Droit  Civ.  tit.  prel.  n.  7.  note. 

 In  Norman  French.  Amenable  to  Jus- 
tice. Kelham. 

 In  Feudal  Law.    Feudal  jurisdiction, 

divided  Into  high  (alia  justitia),  and  low 
(simplex,  inferior  justi(ia),  the  former  being 
a  Jurisdiction  over  matters  of  life  and  limb; 
the  latter  over  smaller  causes.  Leg.  BJdw. 
Conf.  c.  26;  Du  Cange.  Sometimes  hiph.  low, 
and  middle  Justice  or  Jurisdiction  were  dis- 
tingnlshed. 


An  assessment.  Dn  Oaage.  Also,  a  JMMat 

fine.   Du  Cange. 

In  Practice.  A  title  given  in  Eng- 
land and  America  to  judges  of  common- law 
courts*  being  a  translation  of  juttUia,  which 
was  aadently  applied  to  oommoo-Uiw  Judgas^ 
while  judex  was  applied  to  ecdesiaRtical 
judges  and  others;  e.  y.,  judex  fisvaii*.  Ijg^ 
Hen.  I.  II  S4,  <S;  Ane.  Inst  Bng.  Indaz;  Go. 
Litt  71b. 

The  judges  of  king  s  bench  and  common 
pleas,  and  the  judges  of  almost  all  the  sn 
preme  courts  in  the  United  States,  are  prop- 
erly styled  "Justices." 

The  term  "justice"  is  also  applied  to  the 
lowest  Judicial  officers;  e.  g.,  a  trial  JusUco; 
a  JnsCioe  of  the  paaoe. 

JU8TICB  AVRE8.   In  Scotch  law.  Tke 

circuits  through  the  kingdom  made  for  the 
distribution  of  justice.   Brsk.  Inst  1.  3.  25. 

JUSTICES  COURTS.  In  American  law. 
Inferior  tribonals,  with  limited  jurisdiction. 

both  civil  and  criminal.  There  are  court? 
BO  called  in  the  states  of  Massachusetts  and 
New  Hanvihire,  and  probably  othar  atotaa. 

JUSTICES  IN  EYRE.  Certain  Judges  es- 
tablished, if  not  tmi  appointed,  A.  D.  U7S» 

22  Hen.  II. 

England  was  divided  into  certain  circuity 
and  three  Justices  in  eyre— or  "Justices  itiii- 
erant,"  as  they  were  sometimes  called— wmre 
appointed  to  each  district,  and  made  tba 
circuit  of  the  kingdom  once  In  seven  years, 
for  tha  purpose  of  trying  canses.  They  were 
afterwards  dlrerted,  by  M(i</mi  Charln.  c.  12. 
to  be  sent  into  every  county  once  a  year. 
The  Itinerant  justices  were  sometimes  mere 
justices  of  assixe  or  dower,  or  of  general  gaol 
delivery,  and  tha  Ilka.  S  BL  Gooibl  18; 
Crabbb  mat  Bag.  Law,  108, 104. 

JUSTICES  OF  ASSIZE.  These  justi<  es, 
or,  aa  they  are  sometimes  called.  "Justices  of 
nM  prim;**  are  Jvdgea  of  the  softerlor  flnc- 

Ush  courts,  who  go  on  circuit  into  the  vari- 
ous counties  of  England  and  Wales  for  the 
purpose  of  disposing  of  such  causes  as  are 
ready  'for  trial  at  the  aasizea  Rapalje  A  L. 

JUSTICES  OF  GAOL  DELIVERY.  Those 
justices  who  are  sent  with  a  commiRslon  to 
hear  and  determine  all  eaiises  appertaining 
to  persons,  who.  for  any  offense,  have  been 
cast  into  gaol.  Fart  of  their  anthorlty  waa 
to  punish  those  who  let  to  mainprise  those 
prisoners  who  mere  not  bailable  by  law,  and 
tbey  seem  formally  to  have  been  sent  into 
the  country  upon  this  exclusive  occasion,  bnt 
I  afterwards  had  the  same  authority  given 
I  them  aa  the  Justices  of  assise.  Brown. 

JUSTICES  OF  LABORERS.  In  old  Eng- 
lish law.  Justices  appointed  to  try  tha  caaes 
of  laboring  men  who  would  not  work  for  tha 
wages  prescribed  by  th«  Statute  9t  laborers. 

j  23  Edw  TTI. 

JUSTICES  OF  NISI  PR1U8.  In  English 
law.  This  title  Is  now  nsoally  conplaa  wKh 

that  of  "justices  of  assize;"  the  Judges  of 
I  the  superior  courts  acting  on  their  circuits 
I  in  both  fheae  eapftdttea  t  Bl.  Ooum.  S8,  SI. 
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Formerly  there  was  a  distinction  made,  jus- 
licotJ  of  assize  having  power  to  render  Judg- 
meutfl,  but  jasticee  of  nUi  priu*  having  pow- 
er mdw  to  rec^ve  vwdictaL 

JIMTtCE8  OP  OVER  AND  TeilMlNER. 

Certain  persons  appointed  by  the  king's  com- 
miasion,  among  whom  were  usually  two 
ludsm  of  the  courts  at  WMtmliMter,  and 
who  went  twice  in  every  year  to  every  coun- 
ty of  the  ItinKdom  (except  lx>ndon  and  Mid- 
dlesex), and,  at  what  was  usually  called  the 
"aaaiaeii."  heanl  and  determined  all  treaaon% 
f  eloBlea,  and  misdemeanors. 

JUSTICES  OF  THE  BENCH.  The  Justices 
of  the  eonrt  of  common  bsnoh  or  common 

pleap. 

JUSTICES  OF  THE  FOREST.  In  old  Eng- 
lish tew.  Officers  who  had  jurisdiction  over 
all  offenFtf;  committed  within  the  forest 
against  vert  or  venison.  The  court  wherein 
these  Inatiees  sat  and  determined  saeh  canses 
was  called  the  "Justice  seat  of  the  forest." 
They  were  also  sometimes  called  the  "Jus- 
ticss  in  Bfn  of  the  forest"  , 

juarices  op  the  hundi^ed.  Hun- 

dredors;  lords  of  the  hundreds;  they  who 
had  the  Jurisdiction  of  hundreds,  and  held 
tho  handfod  coarts: 

JUSTICES  OF  THE  JEWS.  Justices  ap- 
pointed hy  Richard  I.  to  carry  into  effect 
the  lavs  and  orders  which  he  had  made  for 
regnlatinr  the  money  eeuiracts  of  the  Jews. 

JUSTICES  OF  THE  PAVILION  OiM/iciani 
ttmrUiottii!).  Certain  Judges  of  court  of  pie- 
poudre, of  a  most  transcendent  Jurisdiction, 
authorized  by  the  bishop  of  Winchester,  at  a 
fair  held  at  St.  Giles  Hills  near  that  city, 
1^  virtne  of  letters  patent  granted  hy  Bklw. 
IV.  Tnmam  on  4  Inst  toL  191.  . 

JUSTICES  OF  THE  PEACE.  Public  offi- 
cers Invt'stt  (1  with  judicial  powers  for  tlic 
purpose  ef  preventing  breaches  of  the  peace, 
and  hriagInK  to  pnnSdiment  these  who  have 
violaled  me  tew. 

JUSTICES  OF  TRAIL  BASTION.  A  sort 
of  Justice  in  eyre,  with  large  and  summary 
powers,  appointed  hy  Edw.  I.  during  his  ab- 
sence in  war.  Old.  Nat.  Brev.  fol.  52;  12 
Coke,  25.  For  derivation,  see  Ck>welL 

JUSTICIAR,  or  JUSTICIER.  In  old  Eng- 
lish law.  A  judge  or  justice.  IJakor,  tol.  1 18 ; 
<'ron.  Angl.  One  of  several  persons  learned 
in  the  tew,  who  sat  in  the  aula  regit,  and 
formed  a  Mnd  of  court  of  appeal  In  cases  ot 
difficulty. 

The  chief  Justiciar  (oopiXaiis  jutticariu* 
fotiiis  Aa^Nse)  was  a  special  magistrate. 

who  presided  over  the  whole  aula  rcfjis,  who 
was  the  principal  minister  of  state,  the  sec- 
ond man  in  the  kingdom,  and,  by  virtue  of 
his  <^ci^  guardian  of  the  realm  in  the  king's 
aheence.  S  Sharswood,  BI.  Comm.  37:  Spel- 
man.  330,  381,  832;  2  Hawk.  P.  C.  6.  The 
last  who  hore  this  UUe  was  PhiUp  Basset,  in 
thetftteefBto.  m. 


JUSTfCIARE,  or  JU8TITIARE  (Law  Lat. 

from  fMticia  or  juxtitin.  justice).  In  old  Eng- 
lish tew.  To  Justice;  to  do  Justice  or  right; 
to  compel  a  person  to  appear  fa  court 
Bracton,  fol.  308b ;  1  Reeves,  Hist.  Eng.  Law, 
125. 173. 174.  Hence  the  writ  of  iuHtidat  (q.v.) 
fHstiriah,  to  be  Justleed;  to  have  Jaatiee. 
St.  Marlb.  c.  1. 

JUSTICIARil  ITINERANTES  (Lat.)  !n 
English  law.  Justices  who  formerly  went 
from  county  to  county  to  administer  justice. 
They  were  usually  called  Justices  in  eyre,  to 
distinguish  them  fi-om  Jnstlcss  rsaldins  at 
Westminster,  who  were  called  $utiieU  retl- 
(u  nti  s.   Co.  LItt.  293. 

JUSTICIARil  RESIOENTES  (Lat)  In 
Engltah  tew.  Justices  or  Jvdgee  who  nsaally 

resided  In  Westminster.  They  were  so  called 
to  distinguish  them  from  Justices  ia  eyre. 
Oo.  Utt  »S. 

JU8TI0IARIU8.  or  JU8TITIAIIIUS  (Law 

(.at.)   In  old  English  law.  A  Justice.  Ifagaa 

Charta.  y  Hen.  III.  cc  12.  13. 

JUSTICIARY.  Another  name  for  a  judge, 
lu  I^atin.  he  was  called  futtUsariut,  and  in 
French    just  icier.    Not    UMd.    Bac.  Abr. 

"Courts"  (A). 

JUSTICIARY  COURT.  The  chief  criminal 
court  of  Sootte&d. 

JU8TICIATU8  (Law  Lat  from  iiuticiore, 

(J.  r.)    In  old  English  law.    .Tudlca*.iife,  pre* 

rogative,  or  jurisdi<'tion.  Hlounl. 

JUSTICIES  (from  jwfticiare).  In  Kng|iah 
law.  A  qedal  writ  In  the  natnre  ai  a  eoai> 

mission,  empowering  a  sheriff  to  hold  plea  In 
hl8  county  court  of  a  cause  which  he  could 
not  take  Jurisdiction  of  without  this  writ; 
e,  g.,  trespass  iH  et  armit  for  any  sum,  and 
all  personal  actions  above  forty  Shillings.  1 
Burn,  Just.  44C».  So  called  from  the  l^tin 
word  jusiiciet,  used  in  the  writ  which  runs, 
"praeolpisMts  tm  quod  fuHMn  A.  B.'.**  etc; 
we  command  you  to  do  A.  B.  right,  etc. 
Bracton.  lib.  4,  tr.  6.  c  13;  Kitch.  Cts.  74; 
Pltzh.  Nat.  BrsT.  117;  8  Sharswood,  Bt 
Comm.  3,  6. 

JUSTIFIABLE  HOMICIDE.  Justiflable 
homicide  is  the  necessary  killing  of  another 
In  the  performance  of  the  legal  duty,  or  the 
exercise  of  a  legal  right,  the  slayer  not  being 
at  all  In  fault  Homicide  is  Jnstlfiahto  (1) 
In  the  execution  of  a  capital  sentence  pro- 
nounced by  a  competent  court;  (2)  to  pre- 
vent the  commission  of  a  felony;  (8)  to 
suppress  a  riot;  (4)  to  effect  the  arrest  of  a 
felon,  or  prevent  liis  escape  after  arrest;  (5) 
where  one  who  Is  feloniously  assaulted,  and 
who  is  himself  without  fault  hilte  his  as- 
sailant to  save  himself  from  death  or  great 
bodily  harm  then  appearing  reasonably  tm* 
minent.   1  Clark  &  Marshall,  Crimes,  582. 

JUSTIFICATION. 

In  Torts.  Facts  msMng  the  act  dmif* 
ed  legally  Justiflable. 

•—In  Pleading.  The  allegation  of  matter 
of  fact  hr  the  detsndaat  solahllihiBS  his  le> 
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gal  right  to  do  the  act  complained  of  by  the 
plaintiff. 

Justification  admits  the  doing  of  the  act 
chMged  as  a  wrong,  bat  alleges  a  right  to 
do  it  on  the  part  of  the  defendant,  thus  de- 
nying that  It  iB  a  wrong.  Excuse  merely 
■liowB  reasons  why  the  def«idant  sbonld  not 
make  good  the  Injury  which  the  plaintiff  has 
suffered  from  t>orae  wrong  done.  See  "Avow- 
ry." 

In  Practice.  The  proceeding  by  which 
soretlea  eInMWt  thuir  aUUty  to  perform  the 
undertaking  of  tlie  bond  or  reoognlmiee. 

JUSTIFICATORS.  A  kind  of  compurga- 
tors, or  those  who,  by  oath,  justified  the  in- 
nocence or  oaths  of  oUieni,  ne  In  the  omm  of 
wasamofteir. 

JUSTIFYING  BAIL.  In  practice.  The  pro- 
duction of  ball  in  court,  who  there  justify 
themselves  against  the  ezfiCDtlcm  of  the 
plaintUL  See  "Ball.** 

JUSTITIA  (Lat.)   Jostloe;  a  Jnrtsdletton, 

or  the  ollke  of  a  Judge. 

JUSTITIA  DEBET  ESSE  LIBERA,  QUIA 
Nihil  Inlquiue  venal!  justitia;  plena,  quia  jus- 
titia  non  debet  claudlcare;  et  ceieris,  quia 
dilatio  est  quaedam  negatio.  Justice  ought 
to  be  unboui^ti  because  nothing  Is  more 
liateful  than  venal  justice;  full,  for  Justioo 
ought  not  to  halt;  and  quick,  for  delay  is  a 
kind  of  denial,  t  Inst  56. 

JU8TITIA  EST  CON8TAN8  ET  PEIIPE- 

tua  voluntas  jus  suun^  cuique  tribuendi.  Jus- 
tice is  a  steady  and  unceasing  disposition  to 
render  to  every  man  his  doe.  Inst  L  1.  pr. ; 
Dig.  L  1. 10. 

JUSTITIA  EST  DUPLEX,  VIZ.,  SEVERE 
punlens  et  vere  praeveniens.  Justice  Is 
double;  punidilng  serwely,  sad  tmly  pre- 
venting. 

JUSTITIA  EST  VIRTUS  EXCELLENS. 
et  Altlsslmo  eomplacens.  Justice  is  an  ex- 
<  >>iient  virtue  and  pleasing  to  the  Most  High. 

4  Inst  58. 

JUSTITIA  FIRMATUR  SOLIUM.  By  jus- 
tice the  throne  is  established.   3  Inst  140. 


JUSTITIA  NEMINI  NEQANOA  EST.  Ju»- 

tice  is  to  be  denied  to  ndns.  Jenk.  Oent. 

Cas.178. 

JUSTITIA  NON  EST  NEGANDA,  NON 
differenda.  Justice  is  not  to  be  denied  nor 
delayed.  Jenk.  Cent  Cas.  7d. 

JUSTITIA  NON  NOVIT  PATREM  NEC 
matrem;  eel«fm  verltatem  apectat  JusUtln. 

Justice  knows  neither  father  nor  mother; 
justice  looks  to  truth  alone.    1  Bulst.  199. 

JUSTITIA  PIEP0UOROU8.  Speedy  Jus- 
tice. Braeton.  tttb. 

JUSTITIUM.  In  civil  law.  A  suspension 
or  intermlaslon  of  the  administration  91  ias> 
tice  In  courts;  yacstlon  time.  GalT.  Ijsi. 

JUSTIZA.  In  old  Spanish  law.  A  supreme 
Judge;  a  judicial  magistrate  peculiar  to  the 

kingdom  of  Aragon. 

JUSTUM  NON  EST  ALIQUEM  ANTENA- 
tum  mortuum  facere  bastardum,  qui  pro 

tola  vita  sua  pro  legitlmo  habetur.  It  is  not 
Just  to  make  a  bastard  after  his  death  one 
elder  bom.  who  all  his  life  hss  been  aoeottntp 
ed  legitimate.  8  CokOi  101. 

JUXTA  (Lat)  According  to.  l  Ld.  Rayra. 
415.  The  same  as  snwiMlsm.  in  the  civil  law. 
12  Mod.  218. 

Juxta  formam  xtniuti.  according  to  the  form 
of  the  statute.  Reg.  Orlg.  16.  The  estab- 
lished phrase  by  which  reference  to  a  stat- 
ute was  expressed  in  old  writs  and  roconls. 

Juwta  tenorem  avquentem,  according  to  the 
tenor  following.  2  Balk.  417.  A  phrase  need 
in  the  old  books,  when  the  very  words  them- 
selves referred  to  were  set  forth.  Id.;  1  Ltd. 
Raym.  415. 

Juxta  (Dnrrntinunn.  aroordlng  tO  thO  COfire* 
nant   Fleta.  lib.  4,  c.  16,  §  6. 
Jiuta  ratam,  at  or  after  the  rate.  Dyer.  82. 

JUZGADO.  In  Spanish  law.  The  colle<-- 
tlve  number  of  judges  that  concur  In  a  de- 
cree, and  more  particularly  the  tribunal  hav- 
ing a  single  judge. 
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K.  B.  An  tUbmwialtUm  for  "kliig's  bench" 
KAIA  (Law  LAt.)    A  key.  kay,  or  quay. 


KAIAaiUM  (Law  Lat)  Kkt^  or  wliarf 


KAIN.  In  Scotch  law.  A  payment  of  fowls, 
eUx,  reserved  in  a  lease.  It  is  derived  from 
eOfiiiM,  ft  word  Q8ed  in  ancient  grants  to 
signify  fowls  or  animals  deliverable  by  the 
vassal  to  hia  superior  as  part  of  the  redden^ 
dum.  BndL  Inst.  U.  10.  tt:  2  Bon.  Lect  2S6. 

KALENDAE.    Rnral  chapters,  or  ooMven- 

tions  of  the  rural  deans  and  parochial  cler- 
gy, which  were  formerly  held  on  the  calends 
Of  every  moath;  hence  the  name.  Par.  Ant 
•04. 

KALENDAR.  The  original  fona  Ot  "cal- 

M 


KALBNUe.  See  ''CaleaAa.*' 

KALENDARIUM  (Lat.)  In  civil  law.  A 
calendar;  a  book  of  accounts,  memorandum 
book,  or  dObt  book;  a  book  In  wlil<ft  eeooimta 

were  kept  of  moneys  loaned  out  on  Interest. 
Pig,  i2.  64.  So  called  because  the  Romans 
used  to  let  out  their  money,  and  receive  the 
interaat  oik  tke  ealenda  of  each  month.  Calv. 
LiOx. 

KARL  (Saxon).   In  Saxon  and  old  Bng- 

lish  law.  A  man;  a  sprving  man.  Buskarl, 
A.  nosmnn    Unskarl,  j  house  servant.  Spel- 


KARRATA  (Law  Lat.)  Is  old  reeorde. 
Oowell:  BkMint 


KAST  (Swed.)  In  Swedish  law.  Jetti- 
flon;  a  literal  translation  of  the  Uitln  jactus 
(q.  i.)  Loee.  de  Jar.  Mar.  Ub.  2.  c  7.  t  L 

KA8T  GELD  (Swed.)  Contribution  for  a 
Jettison;  aventge.  Locc.  de  Jur.  Mar.  lib.  2, 
c.  8,  i  L 

KC  (Law  Fr.  that).  A  oomii»tlon  of 

K  rolum*  ke  mrismeg  (Ties  charfrcs,  and  we  will 
that  these  same  charters.  Conf.  Cart.  25 
L 


KEELAGE.  The  right  of  demanding  mon- 
ey for  the  bottom  of  ships  resting  In  a  port 
or  harbor.  The  moDey  so  paid  It  aleo  called 


KEELHALE.KEELHAUL.orKEELRAKE. 
To  drag  a  person  under  the  keel  of  a  ship 
lU  means  of  ropes  from  the  yard-arms,  a 
pnnlRhment  ftMrmerly  practiced  In  the  navy. 
Knc.  Lend. 


KEEIA 

to  vessela 
Jacob. 


to  appltod,  in  Bngland. 
fa  the  carrlaga  of  ooais. 


KEEP.  A  strong  tower  or  hold  In  the  mid- 
dle of  any  castle  or  fortification,  wherein  the 
besieged  inal.f  their  last  efforts  of  defense, 
was  formerly,  in  England,  called  a  "keep;" 
and  the  inner  pile  wlttiln  the  castle  of  Dover, 
erected  by  King  Henry  ir.  about  the  year 
1153,  was  termed  the  "King's  Keep;"  so  at 
Windsor,  etc  It  seems  to  be  something  of 
the  same  nature  with  what  is  called  abroad 
a  "citadel."  Jacob. 

keep' OPEN.  As  applied  to  a  place  of 
business,  implies  "a  readiness  to  carry  on 
the  usual  business  therein. "    16  Mich.  477. 

KEEP  THE  PEACE.   To  refrain  from  aoy 

broach  ot  ihe  peace  iq.  r.) 

KEEPER  OF  THE  FOREST  (called,  also, 
the  "chief  warden  of  the  foreat").  An  officer 
who  had  the  principal  government  over  all 
officers  within  the  forest,  and  warned  them 
to  appear  at  the  court  of  justice  seat  on  a 
summpns  from  the  lord  chief  Justice  in  eyre. 
Manw.  For.  Law.'pt.  1,  p.  ISO;  Jacob. 

KEEPER  OF  THE  GREAT  SEAL.  A  Ju- 
dicial officer  who  is  by  virtue  of  his  office  a 

lord,  and  a  member  of  the  privy  coundl* 
Through  his  hands  pass  all  charters,  com- 
iiiisKions,  and  grants  of  the  crown,  to  be 
sealed  with  the  great  seal,  which  is  under 
his  keeptBi^  ^6  office  was  coneolldated 
with  that  <tf  lord  cbaacellor  by  5  Eliz.  c.  It, 
and  the  lord  chancellor  is  appointed  by  de- 
livery of  the  great  seal,  and  taking  oath.  4 
Inst.  87;  1  Hale.  P.  C.  171. 174;  3  Sbarswood, 
Bl.  Comm.  47. 

KEEPER  OF  THE  PRIVY  SEAL.  The  of- 
tcer  throagh  whose  hands  go  all  charters, 

pardons,  etc.,  8igno<l  by  the  king  before 
going  to  the  great  seal,  and  some  which  do 
not  go  there  at  all.  He  is  of  the  privy  coun- 
cil virtute  officii.  He  was  first  called  clerk 
of  the  privy  seal,  then  guardian,  then  lord 
privy  seal,  which  is  his  present  doslpnatlon. 
12  Rich.  11.  c.  12;  RoL  ParL  11  Hen.  IV.: 
8t  S4  Hen.  Vin.  c  4;  4  Inat  K;  1  Shara- 
wood,  BL  Oomm.  t47. 

KEEPER  OF  THE  TOUCH.  The  mastar 
of  the  assaar  la  the  Bngllsh  mint  12  Hen. 

VI.  c.  14. 

KEEPING  HOUSE.  In  English  bankrupt- 
cy law.  The  act  of  a  trader  In  wlthdrawtaig 

to  a  secret  part  of  the  house,  refraining  from 
going  to  business,  or  confining  himself  to 
the  house  for  the  purpose  of  avoiding  his 
creditors.   It  is  an  act  of  baakraptcy.  Boba. 

Bankr.  107  et  seq. 

KEEPING  TERM.  It  was  necessary  for 
students  In  the  Imis  of  Court  to  keep  twelve 

terms,  comprising  three  years,  for  admission 
to  the  EingUsh  bar.   Each  term  was  three 
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or  four  weeks,  including  one  grand  week. 
"Keeping  the  term"  w^as  to  dine  in  the  hall 
once  in  each  grand  week,  and  once  in  each 
of  two  half  weeks.  The  terms  so  kept 
need  not  have  been  consecutive.  Robinson. 
"Bench  and  Bar." 

KENILWORTH  EDICT.  An  edict  or  award 
between  Henry  III.  and  those  who  had  been 
in  arms  against  him;  so  called  because  made 
at  Kenllworth  Castle,  In  Warwickshire.  A.  D. 
1266.  It  contained  a  composition  of  those 
who  had  forfeited .  their  estates  in  that  re- 
bellion, which  composition  was  five  years' 
rent  of  the  estates  forfeited.  Hale.  Com. 
I..aw,  10,  note  (d). 

KENNING  TO  A  TERCE.  In  Scotch  law. 
The  ascertainment  by  a  sheritT  of  the  Ju«t 
preportlon  of  the  husband's  lands  which  be- 
longs to  the  widow  in  virtue  of  her  terce 
or  third.  An  assignment  of  dower  by  sher- 
iff    Er8k.  Inst.  11.  9.  50.-  Bell.  Diet 

KENTLAGE.  In  maritime  law.  A  perma- 
nent ballast,  consisting  usually  of  pigs  of 
Iron.  <a8t  in  a  particular  form,  or  other 
weighty  material,  which,  on  account  of  its 
superior  cleanliness,  and  the  small  space 
occupied  by  it.  id  frequently  preferred  to 
ordinar}-  ballast.    Abb.  Shipp.  5. 

KENTREF.  The  division  of  a  county;  a 
hundred  in  Wales.    See  "Cantred." 

KERNES.    Idlers;  vagabonds. 

KEYAGE.  A  toll  paid  for  loading  and  un- 
loading merchandise  at  a  key  or  wharf. 

KEYS. 

 Of  Court.   In  old  Scotch  law.  Certain 

officers  of  courts.    See  "Claves  Curiae." 

 Of  the  Isle  of  Man.   The  twenty-four 

chief  commoners,  who  form  the  local  legis- 
lature.   1  Steph.  Comm.  99. 

 In  Old  English  Law.    A  guardian  or 

warden. 

KEYUS.  A  guardian,  warden,  or  keeper. 
Mon.  Angl.  torn.  2,  p.  71. 

K I  DDE  R.  An  engn'osser  of  corn  to  enhance 
its  price. 

KIDNAPPING.  The  forcible  abduction  or 
Ktealing  away  of  a  man,  woman,  or  child 
from  their  own  country,  and  sending  them 
into  another.  4  Bl.  Comm.  219.  Statutory 
ileflnitiong  are  somewhat  different. 

Actual  force  Is  not  necessary;  fraud  or 
intimidation  may  suffice.  88  N.  Y.  182.  But 
the  taking  must  be  against  the  will  of  the 
person,  and  consent  is  a  defense  unless  the 
person  was  incapable  of  consenting  (8  N.  H. 
550:  25  N.  Y.  272).  or  the  consent  was  ob- 
tained by  fraud  (20  111.  315). 

Kl  LDERKIN.  A  measure  of  capacity,  equal 
to  eighteen  gallons. 

KILKETH.  An  ancient  servile  payment 
made  by  tenants  in  husbandry.  Cowell. 

KILL. 

11)  A  Dutch  word,  meaning  the  channel 


or  bed  of  a  stream.  Sometimes  applied  to 
the  stream  Itself.   1  Comst.  (N.  Y.)  107. 

(2)  An  Irish  word,  meaning  churcb  or 
cemetery.    Bnc  Lend. 

KILLYTH  STALLION.  A  custom  by  which 
lords  of  manors  were  bound  to  provide  a 
stallion  for  the  use  of  their  tenants'  marea. 
Spelman. 

KIN.  Relation  or  relationship  by  blood  or 
consanguinity.  "The  nearness  of  kin  is  com- 
puted according  to  the  civil  law."  2  Kent. 
Comm.  413. 

KINDRED.    Relations  by  blood. 

Nature  has  divided  the  kindred  of  every 
one  into  three  principal  classes:  (1)  His 
children,  and  their  descendants.  (2)  His 
father,  mother,  and  other  ascendants.  (3) 
His  collateral  relations;  which  include.  In 
the  first  place,  his  brothers  and  sisters,  and 
their  descendants;  and,  secondly,  his  uncles, 
cousins,  and  other  relations  of  either  sex. 
who  have  not  descended  from  a  brother  or 
sister  of  the  deceased.  All  kindred,  then, 
are  descendants,  ascendants,  or  collaterals. 
A  husband  or  wife  of  the  deceased,  there- 
fore, is  not  his  or  her  kindred.  14  Vea  S7S. 
See  Wood.  Inst.  50;  Ayliffe,  Par.  325;  Dane. 
Abr.;  2  Bl.  Comm.  516,  note;  Poth.  des  Suc- 
cess, c.  1,  art.  3. 

It  has  been  held  to  include  an  adopted 
child  (4  S.  W.  683),  but  not  an  illegitimate 
child  (38  Me.  153). 

KING.  The  chief  magistrate  of  a  king- 
dom, vested  usually  with  the  executive 
power. 

The  following  table  of  the  reigns  of  Eng- 
lish and  British  kings  and  queens,  com- 
mencing with  the  Conquest,  is  added,  to  as- 
sist the  student  in  many  points  of  chronol- 
ogy: 

Accession. 


William  I  •  1066 

William  II  1087 

Henry  1  1100 

Stephen  1135 

Henry  II  1164 

Richard  1  1189 

John   1199 

Henry  III  1216 

Edward  1  1271 

Edward  II  1307 

Edward  III  1327 

Richard  II  1377 

Henry  IV  1399 

Henry  V  1413 

Henry  VI  1422 

Edward  IV  1461 

Edward  V  1483 

Richard  III  1483 

Henry  VII  1485 

Henry  VIII  1509 

Edward  VI  1547 

Mary   1563 

Elizabeth  1558 

James  1  1603 

Charles  1  1625 

Charles  II  1660 

James  II  1685 

William  III  1689 

Anne  1702 
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QtOI«»  1  1714 

GaorKe  II  1727 

0«orge  III  1760 

George  IV  ,  1820 

WUUam  IV.  1830 

Vtetorla  ,  1837 

Bdwwd  VII  1901 


KINQ  4IELD.  Aioyal  aid ;  an  eaooaie  («.9.) 

KING'S  BENCH.  8m  *'Ooiirt  Of  King's 
Beneh.*' 

KING'S  CHAMBERS.  Those  portions  of 
the  seas,  adjacent  to  the  coasts  ot  Great 
Britain,  which  are  im  los^od  within  head- 
lands. BO  as  to  be  cut  off  from  the  open  sea 
by  Imaginary  straight  lines  drnwp  fnm  one 
pnmiontoiT  to  nnoUur.  Bapnlje  ft  I* 

KING'S  (or  QUEEN'S)  COUNSEL.  Bar- 
rlilen  or  Mrjennta  wbo  bnve  been  called 
wttM a  tihe  bar.  and  sheeted  to  be  tbe  king's 

counsf'l.  They  answer  in  some  measure  to 
the  adiocali  fisci,  or  advocates  of  the  rev- 
mmw^  among  tbe  Romans.  Tbey  must  not 
be  employed  against  the  rrown  without  spe- 
cial leave,  which  is.  however,  always  grant- 
ed, at  a  ( ost  of  about  nine  poonda  S  Sbars- 
wood.  Bl.  Comm.  27,  note. 

KING'S  (or  QUEEN'S)   EVIDENCE.  In 
English  law.    An  accomplice  In  a  felony, 
who.  on  an  implied  promi.se  of  paiduii  if  he 
fully  and  fairly  discloses  the  trulh,  is  admit 
tod  as  evldenoo  for  crown  asalnat  hia  a< 
compllcea.  See  "State's  Byidence." 

KING'S  (or  QUEEN'S)  SILVER.  A  fine 
or  payment  due  to  the  iLing  for  leave  to 
agreo  In  order  to  lerylng  a  fine  (ftnaiis  con- 
rttrdia).  2  Sharswood.  Bl.  Comm.  350;  Dyer, 
320.  pL  19;  1  Leon.  249,  250;  2  Leon.  56.  179. 
m.  SS4:  S  Coke,  S9. 

KINGS  WIDOW.  Inf^allaw.  A  widow 
of  the  king's  tenant.  She  was  not  allowed 
to  remain  without  the  king's  consent,  lest 
she  thereby  indnct  the  king's  enemy  into 
the  tenure. 

KINGDOM.  A  country  where  an  officer 
called  a  "king"  exercises  the  powers  of  gov- 
ernment, whether  the  same  be  absolute  or 
limited.  Wolff.  Inst  fi  994.  In  some  king- 
doma  ttM  aanentlTa  oflloar  maj  be  s  iroman. 
wbo  la  oallad  g  ''^oaan." 

KINSBOTE  (from  kin,  and  bote,  a  composi- 
tion). In  Saxon  law.  A  composition  for 
ktlliag  a  Irtnaman.  Ano.  Inst  Bng:  Index. 
-Bota." 

KINTLIDGE.  A  term  used  by  merchants 
and  seafaring  men  to  signify  a  ship's  bal- 
laat  Mare.  Diet 

KIRBV^  QUKST.  An  aadent  record  re- 
maining with  the  remembrancer  of  the  Eng- 
lish exchequer.  So  called  from  being  the 
taVMOt  of  Joba  da  KMir,  traamrar  to  Ed- 
ward I. 

KISSING  THE  BOOK.  A  ceremony  used 
in  talLing  tbe  corporal  oath;  the  object  being, 
■a  tfeo  aaMoisls  aaj,  to  doMto  tho  aaaant  oC 


the  wttaeaa  to  the  oath  In  the  form  It  ta  Im- 

posed.  The  witness  kisses  either  the  whole 
Bible,  or  some  portion  of  it;  or  a  croHs,  in 
some  countries.  See  the  ceremony  expLaiued 
in  Ougbton's  Ordo,  tit  Ixxx.;  Consitt  Courts, 
pt  8,  sec  1,  §  3;  Junkin.  Oath,  173.  180;  2 
Foth.  ObL  (Bvana  Bd.)  SS4. 

KLKPTOMANIA.  A  mania  to  atoaL 

KNAVE.,  A  false,  dishonest,  or  deceitful 
person.  This  signification  of  the  word  has 
arisen  by  a  long  perversion  of  its  original 
meaning,  whieb  was  merely  "servant"  or 

"attendant." 

KNAVE8HIP.  in  old  Engliab  law.  The 
portion  of  grain  given  to  tbe  aervant  in 
<  )iai  K(>  of  a  mill  by  tenaata  who  were  thiried 

to  the  mill. 

KNIGHT.  In  English  law.  The  next  per* 
sonal  dignity  after  the  nobility.  Of  knights 

there  are  ^;pvpral  ortlprs  and  doRrees.  The 
flrst  in  rank  are  knights  of  the  garter,  insti- 
tuted by  BMward  III.  in  1S44;  next  followsk 
a  knight  banneret:  then  come  kniprhts  of  the 
Bath,  instituted  by  Henry  IV.,  and  revived 
by  George  I.;  and  they  were  so  called  from 
a  custom  of  bathing  the  night  before  their' 
creation.  Tbe  laat  order  are  knights  bach- 
elors, who,  though  the  lowest,  are  yet  the 
most  ancient  order  of  knighthood;  for  we 
And  that  King  Alfred  conferred  this  order 
upon  his  son  Athelstan.  1  Bl  Comm.  403. 
These  are  sometimes  called  "li nights  of  tbe 
chamber."  being  such  as  are  made  in  time 
of  peace,  and  so  called  beoaaae  knighted  In 
the  king's  ebanber.  and  not  In  the  fl«ld.  S 
Inst.  l)fifi.  Of  thr  more  recently  established 
orders  are  the  knights  of  St.  Michael  and 
St.  George,  established  In  1818.  and  tbe 
knights  of  St.  Patrick,  an  Irish  order  Insti- 
tuted in  1703.  These  last  have  no  rank  in 
England.  Knights  were  called  rquites.  be- 
cause thoy  always  served  on  horseback;  oa- 
rati,  from  the  gilt  spurs  they  wore;  aad  mi- 
litcs,  because  they  formed  the  n^al  amy.  In 
virtue  of  their  feudal  tenures. 

KNIGHTS  BACHELORS.    See  "Knight." 

KNIGHTS  BANNERET.     See  "Knight" 

KNIGHT'S  FEE.  Anciently  so  much  of  an 
inheritance  in  land  as  was  sufficient  to  main- 
tain a  knight;  and  every  man  possessed  of 
such  an  estate  was  obliged  to  be  knighted, 
and  attend  the  Ung  in  hIa  warn,  or  pay  a 
pecuniary  sum  in  lieu  thereof,  cJiIIed  "escu- 
age. '  In  the  time  of  Henry  II.  the  e^te 
was  pi^timated  at  twenty  pounds  a  year;  bat 
Lord  Coke.  In  his  time,  states  it  to  be  an 
estate  of  six  hundred  and  eighty  acres.  Co. 
Litt  gaa. 

s 

KNIGHTS  HOSPITALLERS.  An  order  of 
knights  that  had  their  name  from  a  hospital 
erected  at  Jerusalem  for  tbe  use  of  pllgrlma 
coming  to  the  Holy  T..and,  and  dcrliratod  to 
St  John  Baptist.  They  were  afterwards 
called  *^igbts  of  St  JOhn  of  Jemaalem.** 
and  their  first  business  was  to  provide  for 
and  protect  such  pilgrims  as  came  to  that 
hoapltaL  Aflarwaida,  baliig  «rim  ant  oC 
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the  Holy  Land,  they  settled  at  Rhodes,  and 
then  at  Malta,  and  were  then  called  "Knights 
of  Malta."  Many  of  them  came  to  England 
in  the  year  1100,  where,  in  process  of  time, 
they  became  of  so  much  wealth  and  dig^nity 
that  their  superior  was  the  first  lay  baron, 
and  had  a  seat  among  the  lords  In  parlia- 
ment. 

KNIGHTS  OF  ST.  MICHAEL  AND  ST. 

George.    See  "Knight." 

KNIGHTS  OF   ST.  PATRICK.  See 

"Knight." 

KNIGHTS  OF  THE  BATH.  See  "Knight." 

KNIGHTS  OF  THE  CHAMBER.  See 

"Knight." 

KNIGHTS  OF  THE  GARTER.  See 

"Knight." 

KNIGHTS  OF  THE  POST.  Hireling  wit- 
nesses. 

KNIGHTS  OF  THE  SHIRE.  In  English 
law.  Members  of  parliament  representing 
counties  or  shires,  in  contradistinction  to 
citizens  or  burgesses,  who  represent  bor- 
oughs or  corporations.  So  called  because,  as 
the  terms  of  the  writ  for  election  still  re- 
quire, it  was  formerly  necessary  that  he 
should  be  a  knight.  2  Steph.  Comm.  362, 
392. 

KNIGHT'S  SERVICE.  Upon  the  Norman 
conquest,  all  the  lands  in  England  were 
divided  into  knight's  fees,  in  number  above 
sixty  thousand;  and  for  every  knight's  fee  a 
knight  was  bound  to  attend  the  king  in  his 
wars  forty  days  in  a  year,  in  which  space 
of  time,  before  war  was  reduced  to  a  science, 
a  campaign  was  generally  finished.  If  a 
man  only  held  half  a  knight's  fee,  he  was 
only  bound  to  attend  twenty  days;  and  so 
in  proportion.  But  this  personal  service,  in 
process  of  time,  grew  into  pecuniary  com- 
mutations, or  aids,  until  at  last,  with  the 
military  part  of  the  feudal  system,  it  was 
abolisned  at  the  restoration,  by  St.  12  Car. 
II.  c.  24.    1  Bl.  Comm.  410;  2  BI.  Comm.  62. 

KNIGHTS  TEMPLARS.  An  order  of 
knights  so  called  from  having  their  first  resi- 
■dence  in  some  apartments  adjoining  the  tem- 


ple at  Jerusalem;  and  their  employment  was 
to  guard  the  roads  for  the  security  of  pil- 
grims in  the  Holy  Land.  They  came  into 
England  in  the  reign  of  Stephen,  where 
they  increased  so  much  in  wealth  and  power 
that  they  were  considered  dangerous  to  the 
state,  and  the  order  was  suppressed  in  1312. 

KNIGHTENCOURT.  A  coart  which  used 

to  be  held  twice  a  year  by  the  bishop  of 
Hereford. 

KNIGHTENGUILD,  or  KNIGHTENGYLD. 

An  ancient  guild  or  society  formed  by  King 
Edgar. 

KNIGHTHOOD.  The  character,  dignity, 
or  status  of  a  knight. 

KNOCK  DOWN.  To  accept  a  bid  at  an 
auction.  So  called  from  the  fact  that  the 
auctioneer's  acceptance  of  the  bid  is  com- 
monly signified  by  a  stroke  of  his  hammer. 
"Knocked  down"  is  synonymous  with 
"struck  off."    7  Hill  (N.  Y.)  439. 

KNOWINGLY.  In  pleading.  The  word 
"knowingly,"  or  "well  knowing,"  will  supply 
the  place  of  a  positive  averment,  in  an  in- 
dictment or  declaration,  that  the  defendant 
knew  the  farts  subsequently  stated.  If  no- 
tice or  knowledge  be  unnecessarily  stated, 
the  allegation  may  be  rejected  as  surplus- 
age. See  Comyn,  Dig.  "Indictment"  (G  6); 
2  Cush.  (Mass.)  577;  2  Strange,  904;  2  Bast. 
452;  1  Chit.  PI.  367. 

It  implies  actual  personal  knowledge.  4 
I^ns.  (N.  Y.)  22. 

In  an  indictment  it  signifies  that  defend- 
ant, at  the  time  of  committing  the  offense 
charged,  well  knew  what  he  was  doing.  14 
Fed.  127. 

KNOWLEDGE.    Positive  assurance  of  a 

fact. 

It  is  not  synonymous  with  "information" 
(21  Pac.  39).  or  "notice"  (1  So.  777).  and 
differs  from  "belief"  in  degree;  knowledge 
being  a  firm  belief  (9  Gray  [Mass.]  271). 

KNOWN  MEN.  A  title  formerly  given  to 
the  Ix)llards.  Cowell. 

KNUCKLES.    See  "Brass  Knuckles." 

KYTH.    Kin  or  kindred. 
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L.  8.    An  abbreviation  for  Unrns  »iffUli 

LA  (LawFr.)  There.  Dyer  (Fr.  Ed.)  62. 
La  Mi»  there  where;  whereas.  Kelham;  Law 
F^.  Diet  Que  la,  until  that  Kelham. 

LA.  FR.    The  definite  article  feminine. 

LA  CONSCIENCE  EST  LA  PLUS  CHAN- 

9MMrte  des  regies.  Gonaeleiiioe  to  the  nMMt 
dwnieable  of  rules. 

LA  LEY  FAVOUR  LA  VIE  D'UN  HOME. 
The  law  favors  a  man's  life.  T.  B.  Hen. 
VI.  61. 

LA  LEY  FAVOUR  L'INHERITANCE  D'UN 
home.  The  law  favors  a  maa's  Inherttaaoa. 

Y.  B.  Hen.  VI.  51. 

LA  LEY  VOIT  PLUS  TOST  SUFFER  UN 
Hifsehlefs  que  un  Ineonvenience.  The  law 
would  rather  suffer  a  miaohlef  than  aa  in* 

ccnvenlence.    Litt.  5  231. 

LABEL.  A  narrow  slip  of  paper  or  parch- 
ment affixed  to  a  deed  or  writing,  hanging 
at  or  out  of  the  same.  This  name  is  also 
Siven  to  an  appending  seal.  See  S  Fed.  217. 

LABOR.  Continued  operation;  work;  man- 

LABOR  A  JURY.  To  tamper  with  a  Jury; 

to  persuade  Jurymen  not  to  appear.  It  seems 
to  come  from  the  meaning  of  "labor,"  to 
l^mecate  with  energy,  to  urge:  as.  to  labor 
a  point  Dyer.  48;  Hob.  294:  Co.  Lltt  157b; 
14  k  20  Hen.  VII.  30.  11.  The  first  lawyer 
that  came  from  England  to  practice  in  Bos- 
ton was  sent  bach  .for  laboring  a  Jury. 
Waihh.  JTud.  Hist 

LAB0RARII8.  An  ancient  writ  against 
pfrsons  who  refused  to  .serve  and  do  labor, 
and  who  had  no  means  of  living;  or  against 
snSh  as,  having  serred  in  the  winter,  re- 
fused to  serve  in  the  sommer.  Reg.  Orlg. 
189. 

LABORER.  One  who  performs  manual  la- 
her.  10  Am.  ft  Bng.  R.  R.  Cas.  642. 

A  contractor  Is  not  (G  Am.  &  Eng.  R.  R. 
Cas.  619),  nor  is  an  architect  who  merely 
provides  plans  (90  Pa.  St.  47  t :  but  one  who 
4irectfl  the  work  Is  (35  Pa.  St  42). 

Clerks,  bookkeepers,  traveling  salesmen, 
«te..annoL  44  Ul.  Avp.  S38.  Ml. 

LABORERS,  STATUTES  OF.  St.  23  Edw. 
111..  St  12  Rich.  II.,  5  Ellz.  c.  4.  and  St  26 
A  27  Tlet  c.  US,  making  regnlatlens  as  to 
Jahacera;  ssmatsi  apprenttoss,  etc. 

LACHES  (Fr.  Jacher,  to  slacken;   to  let 
itfip).  Negligent  delay  In  enforcing  a  right 
'^tteKensable  negUgenee  and  Inatlentloa 

;tD  one's  Interests."    16  N.  J.  Eq.  242. 

"Laches  presupposes  not  only  lapse  of 


time,  but  also  the  existence  of  circumstances 
which  render  negligpnce  imputable,  and  un- 
less reasonable  diligence  Is  shown  In  the 
proseentlon  of  a  claim  to  eqnltable  relM; 
the  court,  acting  on  the  mazlm  vigilantibuM 
non  donnientibus  subvenient  leges,  will  de> 
cltne  to  Interfere."  LlndL  Partn.  902. 

LACTA  (Law  tAt.)  In  old  English  law. 
Defect  in  the  weight  of  money ;  lack  of 
weight  This  word  and  the  verb  lactare  are 
used  In  an  assise  or  statute  of  the  sixth  year 
of  King  John.  Bpetmaa. 

LACUS  (Lat) 

——In  the  Civil  Law.  A  lake;  a  recepta- 
cle of  water  which  Is  never  drjr.  Dig.  4S.  14. 
1.  8. 

In  Old  English  Law.  .\iiay  or  alloy  of 
silver  with  base  metal.  Fleta,  lib.  1.  c.  22,  § 
G.  This  word  is  not  found  either  in  SpeUaan 
or  Oowell. 

LADA  (from  Saxon  Indian,  to  purge). 

 In  Saxon  Law.    A  purgation,  or  mode 

of  trial  by  which  one  purged  ^ilmself  of  an 
accusation;  as  by  oath  or  ordeal.  Bpetmaa. 

A  watercourse;  a  trench  or  canal  for  drain- 
ing marshy  grounds.  In  old  English,  a  lade 
or  locMi.    Speiman;  Cowell. 

 in  Old  English  Law  (from  Saxon  lath- 

ian,  to  assemble).  A  court  of  Justice;  a 
lade  or  lath.  CoweU. 

LADE*  or  LODB.  The  month  of  a  river. 

LADEN  IN  BULK.  Freighted  with  a  car- 
go which  is  neither  in  casks,  boxes,  bales, 
nor  cases,  but  lies  loose  in  the  hold,  being 
defended  from  wet  or  moisture  hf  a  nnmhsr 
of  matH  and  a  quantity  of  dunnage.  CargOSS 
of  corn,  salt,  etc.,  are  asually  so  shipped. 
Wharton. 

LADY.  The  title  pertaining  to  a  peer's 

wife,  and  (by  courtesy)  to  the  wife  of  a 
baronet  or  knight,  and  the  daughter  of  an 
earl.  Webster. 

LADY  COURT.  The  court  of  a  lady  of  the 
manor. 

LADY  DAY.  The  feast  of  the  Anannda- 
tlon,  Mandi  twentr-llfth. 

LADY'S  FRIEND.  The  name  of  a  func- 
tionary in  the  British  house  of  commons. 
When  the  husband  sues  for  a  divorce,  or 

asks  the  passage  of  an  act  to  divorce  him 
from  his  wife,  he  is  required  to  make  a  pro* 
vision  for  her  before  the  passage  of  the  act 
It  Is  the  duty  of  the  lady's  friend  to  see  that 
such  a  provision  Is  made.   Macq.  Husb.  & 

wtfe^  ns. 

LAE8A  MAJE8TAS  (Lat.)  Laese  majes- 
ty, or  injured  majesty;  high  treason.  It  is 
a  phrase  taken  from  the  civil  law,  and  an* 
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( it'ntly  moant  any  offense  against  the  king's 
person  or  dignity,  defined  by  25  Edw.  III.  c 
8.  Otaav.  lllk.  c  t;  4  ffltarmraod.  BL 
Oomm.  tS;  Bnustoa,  118.  See  "Crimen." 

LAESIO  ULTRA  DIMIDIUM  VEL  ENOR- 
mle.  In  Bomnn  law.  The  injuiy  saetained 
bf  one  ef  the  pertlee  to  en  onerous  oontraet 

when  he  had  been  overreached  by  the  other 
to  the  extent  of  more  than  one-half  of  tho 
▼nine  of  the  sabject  matter;  r.  g.,  when  a 
vendor  had  not  received  half  the  vahip  of 
property  sold,  or  the  purchaser  bad  paid 
more  than  dovble  value.  Oolo*  GIt.  Law,  8 
20M.. 

LAE8IONE  FIDEI,  SUITS  PRO.  Suits  or 
actions  for  breach  of  faith  in  civil  contracts 
which  the  clergy,  In  the  reign  of  Stephen, 
introduced  into  thp  spiritual  courts,  by 
means  of  which  they  took  cognizance  of 
many  matters  of  contract  belonging  to  the 
temporal  courts  under  a  pretext  that  faith 
•olemnly  plighted  was  of  a  religions  nature, 
the  breach  of  which  belonged  to  the  spiritual 
tribunals.    1  Reeve.  Hist.  Eng.  Law,  74. 

LAE8IWERP.  In  old  English  law.  A  thing 
surrendered  into  the  hands  or  power  of  an- 
other; a  thins  given  or  delivered.  Sptfman. 

LAOA.  The  law. 

LAGAN  (Saxon /ii/;/u".(''<&a''t').  Ooodsfonnd 
at  such  a  distance  from  shore  that  it  was  un 
certain  what  coast  they  would  be  carried  to. 
and  thsfefers  b^aglns  to  the  Under.  Bhm* 
ton.  180.  See  **LagaD.*' 

LA6E  DAY.  In  old  English  law.  A  law 
day;  a  day  ef  open  court. 

LAQE  MAN.  A  Juror.  Cowell. 

LAQU.  bi  old  English  law.  Law;  also 
used  to  express  the  territory  or  district  in 
which  a  particular  law  was  in  force,  as  Dena 
Isffn,  the  district  und«r  Danish  tew,  etc 

LAHLSLIT  (Saxon).   A  hreaoh  of  law. 

Cowell.   A  mulct  for  an  offense,  vis.,  twelve 

"ores."    1  Anc.  Inst.  Eng.  169. 

LAHMAN  (Saxon).  A  lawyer.  Domesday 

Book,  I.  189. 

LAICUS.    A  layman. 

LAIRESITE.  The  name  of  a  fine  imposed 
upon  those  who  committed  sdulterr  or  fomi- 
catloa.  Tech.  Diet 

LAITY.  Those  persons  who  do  not  make 
a  part  of  the  clergy.  In  the  United  States 
the  division  of  the  people  Into  dergr  and 
iMity  is  not  authorised  hy  law.  Irat  Is  merely 

conventional. 

LAMBETH  DEGREE.  A  degree  given  by 
arehMShop  of  Canterbury.  1  Sharswood, 
Bl.  Comm.  881,  note.  Although  he  can  con- 
fer all  degrees  given  by  the  two  universities, 
the  graduates  have  many  prlvileiSS  not 
shared  by  the  redplento  of  his  degress.  • 


LAMMAS  LANDS.  Lands  over  which  there 
is  a  right  of  pasturage  by  persons  other  thsa 
the  owner  from  about  f,^MMas>  or  reaplnf 
tlme^  until  sowing  time.  Wharlon. 

LANCETI.  In  feudal  law.  Vassals  who 
were  obliged  to  work  for  their  lord  one  day 
in  the  week,  from  Michaelmas  to  autumn, 
either  with  fork,  spede^  or  flail,  at  the  hwd'i 

option.  Spelman. 

LAND,  or  LAN D8.  A  term  comprehendiBf 
auy  ground,  soil,  or  saiffa 
meadows,  pastures,  woods,  wateit^ 

furzes,  and  heath. 
An  estate  of  frank  tenement  at  the  Isstt. 

Shep.  Touch.  92. 

In  the  technical  sense,  freeholds  are  not 
Included  within  tho  word  "lands."  3  Madd.  i 
535.  The  term  terra  in  Latin  was  used  to 
denote  land,  from  f«nfiiffo.  ^rvfo  nmert  trrl- 
fur  (because  it  is  broken  by  the  ploui^h). 
and.  accordingly,  in  fines  and  recoveries, 
land.  i.  €.,  terra,  has  been  held  to  mean  sra* 
ble  land.  Salk.  256:  Cowp.  346;  CJo.  Utt 
4a;  11  Coke,  hf>^.  But  see  Cro.  Ellx.  476;  4 
Bing.  90;  I5urton,  Real  Prop.  196.  See.  also. 
2  P.  Wms.  458,  note;  5  Ves.  476;  20  Viner. 
Abr.  20S. 

"  'Land'  comprchcndeth  in  its  lopal  signifi- 
cance any  ground,  soil,  or  earth  whatsoever. 
It  includes,  also,  all  castles,  houses,  or  other 
buildings,  for  they  consist  of  two  things, — 
land,  which  is  the  foundation,  and  struc- 
tuK  thrrnon.  Land  hath  also.  In  its  legal 
sigmflcation,  an  indefinite  extent  upwarda 
as  well  as  downwarda''  1  fast  4a;  t  Bl. 
Comm.  18. 

"I^anda"  is  not  as  broad  a  term  as  "lene- 
ments"  or  ''hereditaments,"  but  has  lK>en 
sometimes  used  as  including  these.  1 
Washb.  Real  Prop.  9.  It  does  not  include 
incorporeal  hereditaments  iasnlng  out  Of 
landa  5  Denio  (N.  Y.)  324. 

LAND  CEAP,  or  LAND  CHEAP  (land,  anl 
Saxon  ceapan,  to  buy).  A  fine  payable  in 
money  or  cattle,  upon  the  alienation  of  land, 
within  certain  numors  and  liberties.  GowelL 

LAND  COURT.  Tho  name  of  a  court  in 
the  city  of  St.  Louis,  state  of  Missouri,  hav- 
ing sole  jurisdiction  In  St.  Louis  county  in 
suits  respecting  lands,  and  in  SOthNiS  of 

ejectment,  dower,  partition. 

LAND  GABEL  (or  GABLE).  A  Ux  or  rent 

issuing  out  of  land.  Blount  A  grooat 
rent.  Cowell. 

LAND-REEVE.  \  person  whose  tuisiness 
it  is  to  overlook  certain  parts  of  a  farm  or 
estate;  to  attend  not  only  to  the  woods  and 
hedge  Umber,  but  also  to  the  state  of  the 
fences,  gates,  buildings,  prlyste  roads,  drift* 
ways,  and  watercourses;  and  likewise  to  th*" 
stocking  of  commons,  and  encroachments  of 
every  Mnd.  as  well  as  to  prevent  or  drtect 
waste  anj^  spoil  In  general,  whether  by  the 
tenants  or  others,  and  to  report  the  same 
to  the  managsr  or  laad  steward.  Bnc  Lund. 

LAN  D  TAX.  A  tax  OB  beBeflcial  proprietor 
Of  land.  So  fhr  as  a  tsoaat  i«  bsaeOctsl 
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yroprtoCor.  mnA  no'  farther,  does  it  rest  on 
him.  It  haa  superseded  all  other  methods 
of  taxation  in  f'.reat  Britain.  Sugd.  Vend. 
268.  It  was  first  imposed  in  1693,  a  new 
Yalu&Uoa  of  tbe  lMi<to  In  the  kingdom  hav- 
ing beoD  Uftde  In  1692,  wUeli  has  not  slneo 
been  changed.  In  1798  it  was  made  per- 
potual,  at  a  rate  of  four  shillings  in  a  pound 
oC  TsliMd  nut.  See  Bsc  Brit  'Taxatton;" 
WlarlOB. 

LAND  TENANT  (commonly  called  tcne  ten- 
ant).  He  who  actually  possesses  the  land. 

LAND  WAITER.  In  English  law.  An  of- 
llcer  of  the  custom  house,  whose  duty  is, 
upon  landing  any  merchandise,  to  examine, 
Uwtew  weigli,  or  meaBore  it,  and  to  take  an 
•oeomit  thereof.  In  some  ports  iSuv  aleo 
esecute  the  office  of  a  coast  waiter.  They 
are  likewise  occasionally  styled  "searchers," 
and  are  to  attend  and  join  with  the  patent 
searchers  in  the  execution  of  all  cockets  for 
the  shipping  of  goods  to  be  exported  to  for- 
eign parts;  and,  in  <ases  where  drawbacks 
on  twunties  are  to  be  paid  to  the  merchant 
on  tihe  exportation  of  any  gooda,  tbegr,  as 
well  as  the  patent  searchers,  are  to  certify 
the  shipping  thereof  on  the  debentures.  Enc. 
Utod. 

LANDS  CLAUSES  CONSOLIDATION 

acts.  Certain  English  statutes  (8  Vict.  c.  8.  i 
amended  by  23  &  24  Vict  c.  106,  and  32  &  33 
Viet  c  18).  to  provide  legislative  clauses  in 
a  convenient  form  for  incorpoiatiim  hj  ref- 
erence in  future  special  acts  of  parliament 
for  taking  land.-;,  with  or  without  the  con- 
sent of  their  owners,  for  the  promotion  of 
rallivays.  and  other  public  undertakings. 
If  ostar  A  W.  j 

LANDS,  TENEMENTS.  AND  HEREDITA-| 
meiits.  The  technical  and  most  comprehen-  i 
sive  description  of  real  property,  as  "goods 
and  c  hattels"  is  of  personalty*  Wiaiams, 

Real  I'rop.  r>. 

LANDATOR.    A  witnos.s  to  <  liaraeter. 

LANOBOC  (Saxon,  from  hiuti,  and  bw;  a 
writing).  Tn  Saacon  law.   A  charter  or  deed 

by  which  lands  or  tenements  were  given  or 
held.  Spelman;  Co  well;  1  Reeve,  Hist.  Eng. 
Law.  10  1  Spence,  Ch.  22. 

LANDSFRICUS.  A  landlord. 

LANDCQANOMAN  (SaxOD).   In  old  flng* 

llsh  law.  \  kind  of  customary  tenant  or  In- 
ferior tenant  of  a  manor.  Spelman. 

LANDIMER  (Scotch:  l^t.  agrimeHimr) .  In 
old  Scotch  law.  A  measurer  of  land.  Skene 
do  Verb.  SHgn.  voc  *'Partlcata." 

LANDI RECTA.  In  Saxon  law.  Services 
and  duties  laid  uoon  all  that  held  land,  in- 
cluding the  three^bligatlona  eaUed  '^noda 
afOMMtoT*  (q,  vj;  quatt  land  ri^ts.  Cow- 
til. 

LANDLORD. 

— 4ii  Old  Law.  The  lord  or  proprietor  of 
land.  irtiOk  nader  tba  feodal  s^fcem,  re- 


tained the  dominion  or  ultimate  propertsr  of 

the  feud,  or  fee  of  the  land;  while  his  gran- 
tee, who  had  only  the  possession  and  use  of 
the  land,  was  j^tyled  the  "feudatory,"  or  "vas- 
sal," which  was  only  another  name  for  the 
tenant  or  holder  of  It 

 In  Modem  Law.  The  lessor  of  lands 

or  tenements. 

LANDMARK.  A  monument  set  up  in  or- 
der to  aeoertaln  the  boundaries  between  two 

contiguous  estates.  For  removing  a  land- 
mark an  action  lies.  1  Thomas,  Co.  Litt. 
787.  Sea  '*lCoavment'* 

LANDSLAQH.   In  Swedish  law.   A  body 

of  common  law,  compiled  about  the  thir- 
teenth century,  out  ot  the  particular  customs 
of  every  province;  being  analogous  to  the 
common  law  of  England.  1  Bl.  Comm.  66. 

LANDWARD  (Scotch).  RuraL 

LANGUAGE.  The  medium  for  the  COnir 
municatlon  of  perceptions  and  ideas. 

Spoken  language  Is  that  wherein  articu- 
late sounds  are  used. 

Written  language  is  that  wherein  written 
characters  are  used,  and  especlallsr  Uia  gyS' 
tem  of  characters  called  "lettwa  and  lc> 
urea.** 

LANGUIDUS  (Lat.)  In  practice.  The  name 
of  a  return  made  by  the  sheriff  when  a  de- 
fendant, whom  he  has  taken  by  virtue  of  pro- 
cess, la  so  dangsrouily  tixik  that  to  remore 
him  would  endanger  his  Ufa  or  health. 

LANIS  DB  CRKSCKNTIA  WALLIAE  TRA- 

ducendls  absque  custuma,  etc.  An  ancient 
writ  that  lay  to  the  euslonier  of  a  port  to 
permit  one  to  pass  wool  without  paying  cus- 
tom, he  having  paid  it  before  in  Wales.  Reg. 
Orig.  279. 

LANZAS.  In  Spanish  law.  A  certain  con- 
tribution in  money  paid  by  the  grandees  and 
other  high  officers  in  lieu  of  the  soldiers  they 
ought  to  famliOi  government  In  time  of  war. 

LAPIS  MARMORIU8.  A  marble  Stone 
about  twelve  feet  long  and  three  feet  broad, 

placed  at  the  upper  end  of  Westminster  Hall, 
where  was  likewise  a  marhle  eltair  erecte<i 
on  the  middle  thereof,  in  which  the  English 
sovereigns  anciently  sat  at  their  coronation 
dinner,  and  at  other  tlmea  the  lord  chancel- 
lor. Ri^alJe  ft  Lw 

LAPSE.  To  glide;  to  pass  slowly,  silently, 
or  by  degrppft.  to  slip;  to  deviate  from  the 
proper  path.  Webster.  See  "Lapsed  De- 
vise;" "Lapsed  Legacy.  " 

— In  Eooleslastical  Law.  The  trans- 
fer, by  forfeiture,  of  a  right  to  preeent  or 
collate  to  a  vacant  benefice  from  a  person 
vested  with  such  right  to  another,  in  conse- 
quence of  some  act  of  negligence  by  tlie  for^ 
mer.    Ayllffe,  Par.  331. 

Upon  six  months'  neglect  of  the  patron, 
the  right  lapses  to  the  bishop;  upon  .six 
months'  neglect  of  bishop,  to  archbishop; 
upon  hla  six  monthif  aeglMt  to  king.  The 
day  on  whtdi  tha  Taeaa<gr  oemn  la  ut 
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M  ft  half-jear.  S  Bmn,  Hoc.  Law,  SU. 

LAPSE  PATENT.  A  patent  Issued  to  petl- 
Uoner  for  land;  a  iMttent  for  which  land  to 
ftnotlMr  party  bas  lapMd  thrmigh  neglect  of 
Ijatentee.  The  lapse  patent  rolates  to  date  of 
original  patent,  and  makes  void  all  mesne 
«onT«vaiioeB.  1  Waib.  (Va.)  M.  40. 

UAP8ED  0EVI8E.  A  devise  which  has 
lapsed,  or  does  not  take  effect  becftOM  <tf  the 

death  of  devisee  before  testator. 

LAPSED  LEGACY.  A  legacy  which,  on  ac- 
count of  the  death  of  the  legatee  before  the 
period  arrives  for  the  payment  of  the  legacy, 
lapses  or  deviates  from  ttie  course  prescribed 
by  the  testator,  and  falls  tntO  tlM  rMlAanm. 
1  Williams.  Ex'rs.  1036. 

A  distliictioa  exists  betwoea  a  lapsed  de 
vise  and  a  lapsed  legacy.  A  legacy  which 
lapses  does  not  fall  into  the  residue  unle.ss 
so  provided  by  the  will,  bat  descends  to  the 
heir  at  law;  on  the  cootrary,  personal  prop- 
erty passes  by  the  residuary  clause  vkors 
it  is  not  otherwise  disposed  of.  2  BOOT.  IBSL 
2154-2166.    See  "Lapsed  Devise." 


(b)  TlM 

taking  must  be  under  such  eircumstanc 
to  amount  technically  to  a  trespass. 

(c)  There  must  be  some 
carrying  away  of  tba  soods. 

(d)  Beth  tba  tftkl&K  and  tlie 
away  must  be  with  A  felonious  intent 
Intent  to  steal,— sxiiting  at  the  time. 

Grand  and  petit  larceny.  By  staints  hi 
some  Jurisdictions,  larceny  has  been  divided, 
according  to  the  value  of  the  property  or 
other  circumstaaeaa,  Into  grsad  lareaiiy  aid 
petit  larceny. 

(2)  Compound  tarosnlaa  are  laroeaies 
committed  under  cerlaiii  anravitlllC  <if- 
cumstancea.  Thus: 

(a)  At  oomoMn  law.  robbery,  wMcfe  la 
larceny  from  the  person  or  in  the  presence 
of  another  by  violence,  or  by  putting  him  la 
fear,  is  a  compound  larceny. 

(b)  By  statute  in  most  Jurisdictions,  it 
is  a  compound  larceny,  punished  more  se- 
verely than  simple  larceny,  to  steal  1 1 )  from 
the  person  of  another*  or  (2)  from  a  dwell- 
ing iMMiaa,  or  certain  otlwr  plaoaa  apeeUM 
in  the  Btatota.  t  Olafk  A  Marahall.  Crinsa. 
649. 


LJKRCENY.  la  criminal  law.  The  wrong- 
ful and  fraudulent  taking  and  carrying  away 

by  one  person  of  the  mere  personal  goods  of 
another  from  any  place,  with  a  felonious 
intent  to  eanTSit  them  to  bla  the  talcer'a  use. 
and  make  them  his  property  without  the  con- 
sent of  the  owner.  2  East,  P.  C.  553;  4 
Wash.  C.  C.  (U.  S.)  700. 

In  a  recent  English  case,  Mr.  Baron  Parke 
said  that  this  definition,  which  was  the  most 
complete  of  any.  was  (ltf<M  ti  vo,  in  not  stat- 
ing what  is  the  meaning  of  the  word  "feio- 
akms^"  wbieb.  he  said,  "may  be  explained  to 
mean  that  there  is  no  color  of  rlpht  or  ex- 
cuse for  the  act;  and  the  'intent'  must  be  to 
deprive  the  owner,  not  temporarily,  but  per- 
manently, of  his  property."  2  Car.  ft  K. 
942:  1  Den.  C.  C.  870;  Tempi,  ft  M.  C.  C.  40. 
It  is  saf<T  to  1m>  Kuided  by  the  cases  than  by 
the  definitions  given  by  text  writers. 

Larceny  Is  of  two  kinds,  namely,  simple 
larceny,  and  compound  larr  i  nv 

(1)  Simple  larceny  at  coniinon  law  is  the 
taking  and  carrying  away  of  the  mere  per- 
sonal ?ood8  of  another  of  any  value,  from 
any  pia*  r>.  with  a  felonlona  taitsnt  to  steal 
the  same.  This  definition  includes  tbe  Mr 
lowing  elements: 

•(a)  Tbe  anbjeet  of  tlie  offenaa  must  be 
the  mere  porsonal  poods  of  another,  though, 
at  common  law,  other  things  are  made  the 
subject  of  larceny  by  atatnte. 

Therefore — 

(1)  It  must  be  personal,  as  distinguished 
from  real  property. 

(ii)  It  must  be  something  which  the  law 
rMogalBea  aa  property,  and  tba  mbjeot  of 
ownership. 

(Ill)  It  must  be  of  some  value;  but  the 
least  value  to  the  owner  is  sufficient 

(It)  It  must  be  the  property  of  another; 
bat  a  special  property  In  another  Is  sofB- 
ciont,  even  as  against  the  general  owner; 
and  mere  possession  is  enough  as  against 
otbera  tban  tba  owner. 


U^RCENY  BY  BAILEE.  A  Statutory  of- 
fense  eodsttoE  In  one  or  two  stales,  consist- 
ing of  the  fraudulent  conversion  of  property 
by  a  bailee  thereof.  The  ofCense  is  covered 
by  the  ordlnaiy  itatiitaa  aialiuit  smbeaKla- 
ment. 

LARGE  (I>aw  Fr.)  Broad;  the  opposite SC 
estreyte,  strait  or  strict  Pures  et  lorpst. 
Brttt.  e.  24. 

LARON,  or  LARUN.  In  old  BngUsh  law. 
A  thief;  thievea.  PetiU  larwu,  potty  thierea. 

Britt.  c.  29. 

LAS  PARTIDA8.  The  name  of  a  code  at 
Spanish  law.  It  is  sometimes  called  Uu  Hete 
partida$^  or  the  seven  parts,  from  the  num* 
t)er  of  Its  principal  divisions.  It  Is  a  com- 
pilation from  the  <ivil  law.  tho  customar>' 
law  of  Spain,  and  the  canon  law.  It  was 
compiled  by  four  Spanish  jnrisoonralts.  nn- 
dcr  the  eye  of  .Mphonso  X..  A.  D.  12F>0.  and 
published  in  Castille  in  1263,  but  first  pro- 
mulgated as  law  by  Alphonso  XI..  A.  D. 
1348.  The  maritime  law  contained  in  it  is 
given  in  volume  6.  Pardessns.  Col.  Mar.  Law. 
He  follows  the  i-ditiou  of  ISHT.  at  Paris.  It 
has  been  translated  into  Bnglish.  Such  of 
its  provlatona  as  are  applleidble  are  In  force 
in  Florida*  Louisiana,  and  Texas.  1  BL 
Comm.  66:  1  "White,  New  Recop.  3.')4. 

LA8CIVI0U8  CARRIAGE.  In  Connecti- 
cut.  A  term  Including  those  wanton  aeis 

between  persons  of  different  sexes,  who  are 
not  married  to  each  other,  that  flow  from 
tbe  ezereisa  of  lustful  passiona  and  wbieb 
are  not  otherwise  punishc*d  as  crimes  against 
chastity  and  public  dccei^.  2  Swift,  Dig. 
343;  2  Swift  Syst  331. 

Lascivious  carrisce  may  conaist  not  only 
In  mutual  acts  of  wanton  and  Indeeast  fia> 
millarity  between  persons  of  different  sexes, 
but  in  wanton  and  indecent  actions  against 
tba  win  aad  wtttost  tba  Muant  of  ooa  or 
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thexu;  as,  if  a  man  lAould  tordbly  attempt 
to  pull  up  the  eloOies  of  %  woumw.  S  Day 

(Gonn.)  81. 

LA8HITE»  or  LASHUTC  ▲  kind  ot  tiof 
feitnre  daring  the  gomamaBt  «t  flM  DmM 
tn  BDtfMd.  Bnc  liond. 

LAST  (Lttw  Lat  Uutiu,  fm*M).   In  Bni^ 

law.  A  burden;  a  weight  or  measure  of  va- 
rious commodities,  as  of  pitcli.  bides,  fish, 
com,  wool,  leather,  etc.  OoweU. 

LAST  COURT.  A  court  held  by  the  twen- 
ty-four Jurats  in  the  marshes  of  Kent,  and 
summoned  by  the  bailiffs,  whereby  orders 
were  made  to  lay  and  levy  taxes,  iraiK)se 
panattlee^  etc^  for  the  preeervation  of  the 
aald  mandieB.  Bnc  Lend. 

LAST  HEIR,  lie  to  whom  the  lands  come 
If  th^r  eecheat  for  want  of  lawful  heirs, 
Tlz.,  sometimes  the  lord  of  whom  Um  lands 
are  held,  sometimes  the  king.  BiaetMIt  lib. 
S.  &  17. 

LASTRCSORT.  A  oonrt  fitom  which  there 
is  no  appeal  ts  called  the  "court  ot  last  re- 
sort." 

LAST  SICKNESS.  Tliat  of  which  a  per- 
son dies.    The  last  ateknefls  Inchidea  the 

whole  of  the  sickness  of  which  the  person 
dies,  no  matter  of  how  long  duration.  8  Me. 
1C7. 

The  t'xpenses  of  this  sickness  are  gener- 
ally entitled  to  a  preference  In  payment  of 
debts  of  an  laaolvant  astate.  Ctr*  Ooda  La. 
nrt  31166. 

To  preTTOt  Impotttloiu^  the  atatata  of 

fiaiids  requires  that  nunenpatlve  wills  shall 
be  made  during  the  testalor'a  last  sickness. 
Robertai  Pranda.  866;  10  Jtdina.  (N.  T.)  66S. 

LAST  WILL  (LAt.  ultima  vatunttu).  A  dls- 
posiUoB  of  veal  aatats.  to  taka  elBeet  attar 


It  fa  strictly  dlstingaiahabla  from  *%mttMr 

ment."  which  is  applied  to  personal  estate 
(X  Williams,  Ex'rs,  6,  note  fb]  Am.  Notes); 
hot  tte  worda  are  generally  used  together, 
"la.«=;t  will  and  testament."  in  a  will,  whether 
real  or  personal  estate  Is  to  be  disposed  of. 
"     •^111."  • 


LASTAQE,  or  LESTAGE.  A  custom  ex 
acted  in  some  faira  and  marketa  to  carry 
thinRf*'  bought  whither  one  will.  But  It  Is 
more  accurately  taken  for  the  ballast  or  lad- 
ing of  a  ship.  Also  custom  paid  for  wares 
aald  by  tha  laal,  aa  harrlnga.  piteb,  ale. 

'  LATA  CULPA  DOLO  AEQUIPARATUR. 
Oroaa  nagllseBca  la  aqinal  to  fnsd. 

LATE.  Recently:  last.  7  OaL  MS. 

Defunct,   17  Ala.  190. 

LATELY.  Thi^  word  has  been  held  to 
have  "a  very  large  retroapect*  aa  we  aay 

lat'  iy  ricccasod'  of  ono  dead  tas  OT  twenty 

years."    2  Show.  294. 

LATENS  ilJUL  from  latere,  to  lie  hid). 
Latant:  biddas:  not  apparaat. 


LATENT  AMBIGUITY.  One  which  does 
not  appear  from  the  words  of  an  instru- 
ment, but  only  from  the  application  ot  ttie 
words  to  the  snbjeet  matter.  See  117  U.  S. 

221. 

A  latent  ambiguity  may  arise  from  the 
fact  that  there  are  two  or  more  persons  or 
objects  to  which  a  perfect  description  will 
apply.  Thus,  where  lands  were  conveyed  to 
one  by  name,  and  It  appeared  that  there 
were  two  of  that  name,  it  was  held  a  latent 
amMgolty.  181  Maaa.  176.  Or  It  may  ariaa 
from  a  misdescription  not  apparent  on  the 
face  of  the  instrument,  whereby  two  per- 
sons or  objecta  OT  nona  at  an  ara  deaerlhed. 

117  U.  S.  221. 

A  mere  mistake  In  a  description,  whereby 
it  is  made  to  apply  to  something  other  than 
was  intended*  is  not  an  ambiguity.  11  Johns. 
<  N.  T.)  ML 

LATENT  DEED.    One  kept  for  twanly 

years  or  more  in  a  man's  scrutolre  or  stroilE 
box.  accompanied  by  no  distinctive  poMaa> 
slon.  7  N.  J.  Law.  177. 

LATENT  DEFECT.  One  not  discoverable 
by  external  examination.   13  N.  Y.  9. 

The  term  is  used  both  in  personal  injury 
law.  and  In  tha  law  of  aalaa. 

 In  Personal  Injury  Law.   An  employe 

( 108  Ind.  286)  and  a  fortiori  a  third  person 
is  not  bound  to  take  notice  of  latent  defecta, 
while  the  owner  of  the  defective  appliance 
is  bound  to  use  due  care  and  diligeuce  to 
dlscovpr  the  same,  if  it  can  be  done  by  any 
appropriate  test  (Wood,  MasL  d;  8.  i  868 >; 
while  a  carrier  la  held  to  erery  teat  dictated 
by  the  utmost  possible  care  (119  Mass.  412). 

 In  the  Law  of  Sales.  A  seller  is  bound 

to  disclose  latent  defecta  known  to  him,  but 
does  not  Impliedly  warrant  against  latent 
defects  except  under  peculiar  circumstances, 
as  where  the  goods  are  ct  hia  own  mann- 

facture.    21  N  Y.  .'552. 

LATERAL  SUPPORT.  The  support  of 
4and  by  the  adjoining  land:  so  called  in  con* 
tradistinclion  from  "stihjai  ont  support."  that 
of  the  soil  beneath.  The  right  to  such  later- 
al support  exlsta  aa  a  nataral  tnetdemt  of 
real  property  (25  N.  J.  Law,  866;  122  Mass. 
199);  and  an  adjoining  landowner  who.  by 
excavation  on  his  own  land,  removes  such 
lateral  supporL  Is  liable  in  damagaa  (186 
Maaa.  160:  67  Minn.  498). 

[     LATERARE  T.at.  from  Intu'i.  a  side). 

In  old  English  law.  To  lie  sideways;  literal- 
ly, to  side:  the  opposite  of  capitarc,  to  head 
or  aboL  Oowell.  Sea  **Capltare.** 

LATHE,  or  LATH  (Law  Lat.  laentrum  or 
Jcda).  A  division  of  cfrtain  counties  in 
b^Iand,  intermediate  between  a  county  or 
shire  and  a  hmdrad.  aomatlaiea  oontahilttg 
three  or  four  hundreds,  as  In  Kent  and  Sus- 
sex. Cowell.  But  in  Sussex  the  word  used 
for  this  division  is  "rape."  1  Bl.  Oomm. 
IIG.  There  was  formerly  a  lathe  reeve  or 
bailiff  in  each  lathe.  Id.  This  division  in- 
to lathes  continues  to  the  present  dav.  See 
12  East,  244.  In  Ireland,  the  lathe  was  in- 
tarmadiata  batwaan  liia  tytiiias  and  tha  Inni' 
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LATHE  REEVE,  LATHREVE.  or  LEID- 
grav*  (Smxon).  An  officer  under  the  Baaaa 

government,  who  had  authority  OTer  a  Ittbe. 

Cowell:  1  Bl.  Comm.  llfi. 

LATIOEMEO.  In  Spanish  law.  The  tax 
paid  by  Che  yowmmov  of  land  htf d  by  qalt 

rent  or  cniphiitnisin  to  the  owner  of  the 
efltate»  when  the  tenant  alienates  his  right 
In  the  pt09«rty. 

LATIPUNDIUM  (Lat)  Ihetylllaw.  Great 

or  large  possessions;  a  great  or  large  field; 
a  common.  Ainsworth.  A  great  estate  made 
up  of  smaller  ones  (fundus),  which  began 
to  be  common  in  the  latter  times  of  the  em- 
plra.  Schmidt,  GIt.  Lar,  Introd.  p.  17. 

LATI FUNDUS  (Lat  lolejKMHdMM).  A  pos- 
sessor of  a  large  eetale  mada  vp  of  analler 

ones.  Du  Cange. 

L^TINI  JUNIANI  (Lat)  In  Roman  law. 
A  class  of  freedmen  (UberHni)  Intotnedl* 

ate  between  the  two  other  classes  of  freed- 
men cailefl,  respectively,  "Civet  Bomani"  and 
""D&mMV  Slaves  nnder  fhlrty  years  of 
age  at  the  date  of  their  manumission,  or 
manumitted  otherwise  than  by  viudicta.  cen- 
tum, or  tegtamentun,  or  not  the  quiritary 
pvoperty  of  their  maanmiaaors  at  the  time 
of  manumission,  were  called  '*LaHni.**  By 
reason  of  one  or  other  of  these  three  dofoct.s, 
they  remained  alavea  by  strict  law  even 
after  their  manumliaion.  bat  were  proteeted 
In  their  liberties  first  by  oquity.  and  eventu- 
ally by  the  Lex  Junia  Xorbaiia,  A.  D.  19, 
from  which  law  they  took  the  name  of  "Ju- 
niani"  In  addition  to  that  of  "Latini."  Brown. 

LATITAT  (LAt  he  lies  liid).  In  iSnsliah 
law.  The  name  of  a  writ  calling  a  defend* 

ant  to  answer  to  a  personal  action  in  the 
king's  bench.  It  derives  its  name  from  a 
snppoeltlon  that  the  defendant  lurks  and  lies 
hid,  and  cannot  be  found  in  the  rounty  of 
Middlesex  (in  which  the  .said  court  is  hold- 
en)  to  be  taken  tht'r»\  but  Is  gone  into  .some 
other  county,  and  therefore  requiring  the 
irtieriff  to  apprehend  him  in  each  otber  ooon* 
ty.  Fitsh.  Nat  Brey.  78. 

LATITATIO.  In  the  civil  law  and  old  Eng- 
llah  practice.  A  lying  hid;  lurking,  or  con- 
ceahaeat  4tf  the  penon.  Dig.  4S.  4.  7.  6; 
Braeton,  fol.  US. 

LATRO.  In  the  civil  and  old  English  law. 
A  robber.  Dig.  50.  16.  118;  Fleta,  lib.  1.  c. 
38.11.  A  thief. 

LATROCINATION.  The  act  of  robbing;  a 

df'i'f'datlon. 

LATROCINIUM. 

I.*rf»ny  or  theft.   Reg.  Orig.  SMb. 
A  t!ii:  c;  Ftolm.    Fleta.  lib.  1.  o.  38.  5  7. 
The  liberty  of  infangthef,  or  privilege  of 
Judging  and  exeeutlng  tbleret. 

LATROCiNY. 

LAUOARE. 
 In  Civil 


luiw.  To  name;  to  cite  m 


quote;  to  ibow  one^a  tMa  or  anthortly. 

Lex. 

In  Feudal  Law.  To  determine  or  imuw 
upon  judicially.  Feud.  lib.  1,  tit.  22.  Ixiv- 
damentumt  the  finding  or  award  of  a  Jury. 
8  BL  GonuB.  886. 

LAUDATIO.  In  Roman  taw.  Teetlmony 

adduced  In  favor  of  the  character  of  an  ac- 
cused person.    Hallfa,x,  Anal.  bk.  3.  c.  IS. 

LAUDATOIL  A  witness  to  the  good  char- 
acter  of  an  aootUNd  peraoB. 

LAUDEMIUM,  or  LAUOATiOREM  (Lat.  «t 

laudando  rlomirw).  A  fiftieth  part  of  the 
purchase  money,  or  (if  no  sale)  of  the  valoe 
of  the  estate  paid  to  the  landlord  (tfeemwia) 

by  a  new  emphytrufa  on  his  succession  to 
the  estate,  not  as  heir,  but  as  singular  auo- 
cessor.  Voet.  Com.  ad  Pand.  lib.  tit.  8» 
19  86-86;  Mackeld.  Civ.  Law.  297. 

 In  Old  English  Law.  The  tenant  paid 

a  laudcmium  or  acknowledgment  money  to 
now  landlord  on  the  death  of  the  old.  See 
Bloont  "Acknowledgment  Money.** 

LAUDUM.  An  arbitrament  or  award.  Ka- 
palje*  L. 

 In  Old  Sootcb  Ljrar.  Sentence  or  Jadg- 

ment;  dome  or  doom.  1  Plte.  Crim.  Tr.  pt 
2  p.  8. 

LAUQEMANNi  (Law  Lat.)     Lords  of  man 
ors.  according  to  Coke's  definition,  who 
writes  the  word  loaitAnNmRf.  DomeadajBook: 
Co.  Utt  6a. 

LAUGHE.  Fraak  pledge.  8  Roeva.  BM. 

Eng.  Law,  17. 

LAUGH LESMAN  (Saxon).  In  old  Eugtish 
law.  An  outlaw.  Braeton,  foL  185. 

LAUNCEQAY.  A  kind  of  oflenalva  weapon. 

now  dimiaed,  end  prohibited  by  7  BMl  11.  e. 

13. 

LAUNCH.  The  movement  by  which  ;i  -.inp 
or  boat  descends  from  the  shore  into  the 
water  when  she  is  first  built,  or  afterwarda 

A  large,  long,  low,  flat-bottomed  boat.  Mar. 
Diet  'Hie  long-boat  of  a  Alp;  a  onall  tia> 

set  employed  to  carry  the  eaigO  of  a  latgt 

one  to  and  fnun  the  shore. 

LAU8  DEO  {LaL)  Praise  be  to  God  An 
old  heading  to  bUte  of  exchange.  West, 
Symb.  pt.  1.  Ub.  8.  i  680.  « 

LAVOR  NUEVA  (Spanieb).  la  Spaattk 
law.   A  new  work.  Las  Partidas.  pt  8.  tlL 

12.  in.  1 

LAW.  That  wlilch  is  established;  a  rale 
or  method  of  aettOtt. 

A  distinction  is  to  be  observed  hi  the  out- 
set between  the  abstract  and  the  concrete 
nieanins  of  the  word.  In  the  broadest  sense 
which  it  bears  when  used  in  the  abstract 
law.  It  is  the  science  which  treats  of  the 
theory  of  government. 

In  a  stricter  sense,  but  still  in  the  ab- 
stract, it  is  the  aggregate  of  tbnm  rules  aad 
principlea  enforced  and  MaeUoaed  by  Ike 
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SOTernins  power  In  a  oomnumity*  and  ao- 
cording  to  which  It  resnlatea,  limits,  and 

protects  the  conduct  of  members  of  the  com- 
munity. In  Uie  abstract  sense,  it  Includes 
tiM  dadidonB  vt  eonita 

Vsf(\  in  the  concrete,  law  Is  a  rule  of  ac- 
tion prescribed  by  a  superior.  1  Bl.  Comm. 
38. 

In  a  stricter  concrate  sense,  it  is  a  role  of 
ciTll  conduct  prescribed  Iff  the  aapreme 

power  In  a  state.   1  Steph.  Comm.  25. 

In  the  stricteet  sense,  it  is  a  statute;  a 
rule  prescribed  by  the  legislative  power.  10 

Pet.  (U.  S.)  18. 

Used  without  an  article  prefixed,  the  ab- 
stract sense  is  geBsvally  Intended;  with  an 

article,  the  sense  Is  usually  concrete. 

Law  is  used  to  denote  the  system  ot  the 
common  law,  as  distingoltfied  from  9Vdij. 
See  "Equity." 

It  Is  also  used  in  contradistinction  to 
•fact"    Se<'  "In  Law." 

Arbitrary  law.  A  law  or  provision  of  law 
so  far  remoTed  from  considerations  of  ab- 
stract justice  that  It  is  necessarily  founded 
on  the  mere  will  of  the  law-making  power, 
so  that  It  is  rather  a  rule  established  than  a 
principle  declared.  The  principle  that  an  In- 
fant shall  not  be  lx>und  by  his  contract  is 
not  arbitrary;  but  the  rule  that  the  limit  of 
infiancy  shall  be  twenty-one  years,  not  twen- 
t7  nor  twenty-two,  is'arbttraiy. 

The  term  is  also  sometimes  used  to  sig- 
nify an  unreasonable  law, — one  that  is  In 
Tlolatlon  of  Jnstioe. 

Irrevocable  laws.  All  laws  which  have  not 
in  their  nature  or  in  their  language  some 
limit  or  termination  provided  are,  in  theory, 
perpetual:  but  the  perpetuity  is  liable  to  be 
defeated  by  subsequent  abrogation.  It  has 
sMnetlmes  been  attempted  to  secure  an  abso- 
late  perpetuity  by  an  ejq^ress  provision  for- 
biddlBff  any  abrogatlOD.  But  it  may  well  be 
questioned  whether  one  generation  has  power 
to  bind  their  posterity  by  an  irrevocable 
law.  See  this  subject  discussed  by  Benth. 
Works,  vol.  2,  pp.  402-407;  and  see  Dwarr. 
St  479. 

Municipal  law  is  a  system  of  law  proper 
to  any  ^ngle  state,  nation,  or  community. 
Sea  'Vnttldpal  Law." 

Penal  law  is  one  whldi  inliieta  a  ipenaity 

for  its  violation. 

Positive  law  is  the  ayafcem  naturally  es- 
tablished by  a  community,  In  distinjction 
from  "natural  law." 

A  private  law  Is  one  which  relates  to  pri- 
vate matters  which  do  not  concern  the  pub- 
lic at  large. 

A  prospective  law  or  statute  is  one  which 
applies  only  to  cases  arising  after  Its  enact- 
ment,  and  does  not  affect  that  which  is  al- 
ready past. 

A  public  law  is  one  which  affects  the  pub- 
lic, either  generally  or  in  some  classes. 

A  retrospective  law  or  statute  Is  one  that 
tarns  backward  to  alter  that  which  is  past, 
or  to  afTc.  t  men  in  relation  to  thflr  conduct 
before  Its  enactment  These  are  also  called 
**retroaetlTe  lawa**  In  gen^fal,  whenerer  a 
retroactive  statute  would  take  away  vpstod 
rights,  or  Impair  the  obligation  of  contracts. 


it  ia  in  so  far  void.  3  Dall.  (Fa.)  39L  But 
laws  which  only  vary  the  remedies;  or  mere- 
ly cure  a  defect  in  proceedings  otherwise 
fair,  are  valid.  10  Serg.  ft  R.  (Pa.)  102.  103; 
15  Serg.  *  R.  (Pa.)  72;  2  Pet  (U.  S.)  380. 
627;  8  Pet.  (U.  S.)  8d;  U  Pet  (U.  &)  420. 
See  "Ex  Post  Facto." 

For  matters  peculiai'  to  the  following 
Classes  of  laws,  see  their  several  titles:  "Ad- 
iectiTe  Law:"  '*Brehon  Law;"  "Bretta  and 
Scotts.  Law^;  of  the;"  "Canon  Law;"  "Civil 
Law;"  "Code;  '  "Colonial  Laws;"  "Commer- 
cial Law;"  "Consuetudinary  Law;**  "Com 
Lairs;"  "Criminal  Law:"  "Crown  Taw;" 
"Ecclesiastical  Law;"  -  iO.x  Post  Facto  Law;" 
"Fecial  l>aw;"  Feudal  Law;"  "Foreign 
Law;"  "Game  Laws;"  "Hindu  Law;"  "In- 
solvency;" "Laws  of  Oleron;"  "lOUtarj 
Law;"  "RetroapectiTe  Law;"  *athodIaB 
Laws." 

LAW  ALWAYS  CONSTRUETH  THINGS 
to  the  best.   Wingate,  Max.  p.  720,  max.  193. 

LAWBORGH.  In  old  Scotch  law.  A  pledge 
or  surety  for  appearance. 

LAW  BURROWS.  In  Scotch  law.  Secu- 
rity for  the  peaceful  beiiavior  of  a  party;  se- 
curity to  keep  the  peace.  This  process  was 
much  resorted  to  by  the  government  of 
Charles  IL  for  political  purposes. 

LAWCHARQE8.   bl  LoulslilUI.  OOBtS. 

LAW  COURT  OF  APPEALS.  In  Amerloaa 

law.  .\n  appellate  tribunal,  in  the  state  d 
South  Carolina,  for  hearing  appeals  fromttM 
courts  of  law. 

LAW  DAY.  The  day  fixed  in  a  mortgage 
or  defeasible  deed  for  the  payment  of  the 
debt  secured.  24  Ala.  (N.  S.)  149;  10  Conn. 

280. 

The  phrase  formerly  marked  the  time  when 
all  legal  rights  were  lost  by  the  mortgagor's 
default  There  Is  now  no  such  time,  until 

foreclosure;  and  the  term  serves  only  to  en- 
gender confusion.  21  N.  Y.  343,  345.  365, 
367. 

 In  Old  English  Law.  Law  day  or  lage 

day  denoted  a  day  of  open  court;  especially 

the  more  solemn  courts  of  a  county  or  hun- 
dred. The  court  leet,  or  view  of  frank- 
pledge. 

LAW  FRENCH.  From  the  time  of  William 
the  Norman  down  to  that  of  Edward  III., 
all  public  proceedings  and  documents  in  Eng- 
land, including  the  records  of  the  courts,  the 
arguments  of  counsel,  and  the  decisions  of 
the  Judges,  were  in  the  language  of  the  Nor- 
man French.  After  Latin  and  BtogHih  ware 
substituted  In  the  records  and  proceedings, 
however,  the  cases  and  decisions  continued 
until  the  close  of  the  seventeenth  century  to 
be  reported  in  French;  the  first  reports  pub- 
lished in  England  being  those  of  Style,  in 
ir.TtH.  The  statutes  of  the  reign  of  Henry 
III.,  and  some  of  the  subsequent  reigns,  are 
partly  or  wholly  In  this  language;  but  Bng- 
lish  was  substituted  In  the  reign  of  Henry 
VII.   Of  the  law  treatises  in  French,  the 
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mmvr  ud  Brttton,  and  tlM  irorks  of 
LttttaCaa.  any  b*  mentionM. 

LAW  LATIN.  Edward  III.  substituted  the 
Latin  language  for  the  Norman  Frencli  in 
th*  noonia,  tad  ^  BBglldi  In  oOier  pro- 

coeflinpH.  The  I^atln  was  used  by  virtue  of 
its  being  the  language  of  scholars  of  all 
European  nations;  but.  in  order  to  adapt  it 
to  the  mupoaaa  of  the  profession,  the  £^g- 
Hdi  tenns  of  legal  art  In  most  frequent  uso 
were  Latinized  by  the  simple  addition  of  a 
Latin  termlnatioD,  and  the  diverse  vocabu- 
lUf  thus  collected  was  arranged  in  English 
Idiome.  But  this  barbarous  dialpct  com- 
mended itself  by  a  .semblance  of  scholarly 
sound,  and  more  by  the  pn  c  ision  which  at- 
taches to  technical  terms  that  are  never 
used  ta  p<qpnlar  language.  During  the  time 
of  Cromwell,  English  was  used;  but  with 
the  restoration  Latin  was  reinstated,  and 
held  its  place  till  4  Geo.  IL  e.  U»  iriun  it 
was  enacted  that,  sinoe  the  common  people 
ought  to  know  what  was  done  for  and 
against  them,  proceedings  should  be  in  Eng- 
lish. It  was  found,  however,  that  certain 
teduiieal  terms  bad  become  so  fixed  that,  by 
a  subBoquent  act,  such  words  were  allowed 
to  continue  in  use.  6  Geo.  II.  c.  14.  Hence 
a  large  class  of  Latin  terms  are  still  in  use. 
of  which  nM  firiut,  habwu  corpuM,  lit  pen- 
4eiu,  are  examples.  Oooaalt  S  31.  Comm. 
318-323.  and  as  to  particular  words  and 
phrases,  Termes  de  la  Ley;  Taylor;  Law 
French  it  Law  Lattn  Diet;  Kelbam;  Du 
Gaacsu 

LAW  LIST.  An  annual  English  publica- 
tion of  a  quasi  official  character,  comprising 
various  statistics  of  interest  in  connection 
with  the  legal  profession.  It  includes 
(among  other  information)  the  following 
mattoFR:  A  list  Of  Judges,  queen's  connsi'l, 
and  Serjeants  at  law;  the  Judges  of  the 
county  courts;  benchers  of  the  inns  of  court; 
barristers,  In  alpbahotlcal  order:  the  names 
of  counsel  practicing  in  the  several  circuits 
of  England  and  Wales;  London  attorneys; 
county  attorneys;  officers  of  the  courts  of 
ehaacery  and  common  law:  the  magistrates 
and  law  officers  of  the  <ify  of  London:  the 
metropolitan  magistrates  and  police;  re- 
corders; caunty  court  officers  and  circuits; 
lord  lieutraants  and  sheriffs;  colonial  judges 
and  ofBcers;  public  notaries.   Mozley  &  W. 

LAW  LORDS.  Peers  in  the  British  parlia- 
ment who  have  held  high  judicial  office,  or 
have  been  distinguished  in  the  legal  profea- 
aloB.  Maaisiy  A  w. 

LAW  MARTIAL.  The  military  law  or  ar- 
ticles of  war. 

LAW  MERCHANT. 

In  Bngland.  The  general  body  of  ooni> 
merelal  usages  In  matters  relatiTO  to  com- 
merce. Blackstone  calls  It  the  "custom  of 
merchants,"  and  ranks  it  under  the  head  of 
tile  particular  customs  of  England,  wbldi 
go  to  make  up  the  great  body  of  the  common 
law.  1  Bl.  Comm.  75.  Since,  however,  its 
character  is  net  I  i  al,  nor  it.s  obligation  con- 
fined to  a  particular  district,  it  cannot  with 


propriety  be  considered  as  a  "eBtHmaT  la  tfea 

technical  sense.  1  Steph.  Comm.  54.  It  Is  a 
system  of  law  which  does  not  rest  exclusive- 
ly on  tbo  positive  institutions  and  local  cus- 
toms of  any  particular  country,  but  oonsists 
of  certain  principles  of  equity  and  nsages 
of  trade  which  general  convenience  and  a 
common  sense  of  Justice  have  established,  to 
regulate  flie  dealings  eC  merdiaats  and  mari- 
ners in  all  the  commercial  countries  oC  the 
civilized  world.    3  Kent,  Comm.  2. 

 In  the  United  States.    The  law  mer^ 

chant  of  England,  consisting  of  tba  body  af 
nsages,  the  decisions  of  the  Bngllsb  eoorta 
construing  the  same,  and  stattites  conflrm- 
Ing  and  modifying  the  same  prior  to  the 
Declaration  of  Independence,  are  a  part  of 
the  common  law  of  the  United  States.  It 
111.  598;  1  Morris  (Iowa)  128. 

LAW  OF  ARMS.  That  law  which  gives 
precepts  and  mlea  concerning  war;  bow  to 

make  and  observe  leagues  and  truce,  to  pun- 
ish offenders  in  the  camp,  and  such  like. 
Cowell;  Blount  Now  more  commonly  call- 
ed the  "law  of  war."  R 

LAW  OF  CITATIONS.  In  Roman  law  Aa 
act  of  Valentinian.  passed  A.  D.  426,  provid- 
ing that  the  writings  of  only  Ave  Jurists, 
viz..  Papinian.  Paul,  Gaius,  Ulpian,  and  Mo- 
destinus,  should  be  quoted  as  authorities. 
The  majority  was  binding  on  the  judge.  If 
they  were  eiiually  divided,  the  opinion  of 
Papinian  was  to  prevail,  and  in  such  a  caas^ 
If  Papinian  was  silent  upon  the  matter,  thStt 
the  Judge  was  free  to  follow  his  own  view 
of  the  matter.  Brown. 

LAW  OF  MARQUE.  Law  authorising  re- 
prisal against  the  goods  of  another,  where 
Justice  cannot  be  had  in  ordinary  course. 
See  ''Leitter  of  Marque  and  Reprlaal.** 

LAW  OF  NATIONS.    See  "International 
Law.- 

LAW  OF  NATURE.  That  law  which  God. 
the  sovereign  of  the  universe,  has  praseribsd 
to  all  men.  not  by  any  Amnal  promalga- 

tion,  but  by  the  internal  dictate  of  reason 
alone.  It  is  discovered  by  a  inst  considera- 
tion of  tho  agreeableoesB  or  dlsagreeabls 

ness  of  human  actions  to  the  nature  of  man. 
and  it  comprehends  all  the  duties  which  we 
owe  either  to  the  Supreme  Being,  to  our- 
selves, or  to  our  neighbors;  as,  reverence 
to  Ood,  self-dtfense.  temperance,  honor  to 
our  parents,  benevolence  to  all.  a  strict  a!- 
herence  to  our  engagements,  gratitude,  and 
the  like.  Ersk.  Prac.  Scotch  Law,  1.  L  1. 
See  Ayllfle,  Pand.  tit  2.  p.  2;  dcero,  de  liSf. 
lib.  1. 

The  primitive  law.s  of  nature  may  be  re- 
duced to  six,  namely,  comparative  sagacity, 
or  reason:  ssIMova;  the  attraction  of  the 

sexes  to  each  other;  the  tenderness  of  par- 
ents towards  their  children;  the  religions 
sentiment;  aodaUlity.  See  "Jna  Natnrato." 

LAW  OF  THE  LAND.  Due  piwioaaof  law 

(q.  V.)   2  Yerg.  (Tenn.)  SO;  6  FA.  St  M;  4 
HiU  (N.  Y.)  140. 
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LAW  OF  THK  ROAO.  The  ralw  «f  law 

reKiilaflns  the  condnrt  of  persons  on  hlgh- 
ways  to  avoid  collision  with  or  other  injury 
to  other  persons  thereon.  It  cannot  be  stated 
in  rulcA.  but  is  a  generai  duty  to  observe  in 
■peed,  TigOanee.  etc.,  what  dae  and  ordinary 
care  may  roqiiiro  nndfr  the  clrctim stances 
of  the  particular  case.  A  few  general  rules, 
however,  may  be  stated,  as  that  meeting 
vehicles  should  each  turn  to  the  right  of  the 
center  of  the  road  (28  Mich.  32;  195  Pa.  St. 
19(1 1,  though  iionubsorvance  may  be  Justified 
b7  circumstances  (9  App.  DIt.  [N.  T.]  68), 
Mid  the  rale  doea  ant  appljr  aa  between 
veltfclea  and  pedeMma  (147  Mo.  #79). 

LAW  or  THE  rrAPLI.  see  *Law  Mer 

ehaat." 

LAW  SPIRITUAL.  The  eccleslaitteal law. 

or  law  Christian.   Co.  Litt  344. 

LAW  WORTHY.  Being  entitled  to.  or  hav- 
ing the  benefit  and  protection  of,  the  law. 

LAWFUL.  Legal;  that  which  is  not  con- 
trary to  law;  that  which  Is  sanctioned  or 

pormlttpd  by  law;  that  which  Is  In  accord- 
ance with  law.  The  terms  "lawful,"  "un- 
lawful," and  "illegal"  are  used  with  refer- 
flnee  to  that  which  is  in  its  substance  sanc- 
tioned or  prohibited  by  the  law.  The  term 
"legal"  is  ocfasionally  used  with  reference  to 
matters  of  form  alone.  Thus,  an  oral  agree- 
ment to  oonvegr  land,  though  void  by  law.  Is 
not  properly  to  be  said  to  unlawful,  be- 
catise  there  is  no  violation  of  law  in  making 
or  in  performing  such  an  agreement;  but 

it  is  said  to  be  not  legal,  or  not  in  lawful 
form,  hscaaae  the  law  will  not  enforoe  it, 
for  want  of  that  wrltton  evidence  rsqolred  in 
such  caasa. 

LAWFUL  AGE.   Msjorlty;  usoaUy  theage 

of  twenty-one  years. 

LAWFUL  MAN.  A  freeman,  unattainted, 
•ad  eapable  of  hearing  oath;  a  topaHt  hoeio. 

LAWFUL  MONEY.  Money  which  Is  a  le- 
gal tender  in  paym^'iit  of  debts;  e.  g.,  gold 
and  silver  ooined  at  the  mint  2  Salk.  446; 
S  MM.  7;  t  Ind.  SM;  t  How.  (U.  8.)  244; 
3  How.  (U.  S.)  717;  16  Ailc.  8S.  See  1 
Hempst.  (U.  S. )  236. 

LAWING  OF  DOGS.  MuUlating  the  fore- 
Caak  eC  mtstflhi,  to  prevent  them  from  nm> 
Bins  after  detr.  S  BL  Gomm.  7L 

LAWLESS  COURT.  An  ancient  local  Eng- 
lish a>urt.  said  to  have  been  held  in  Essex 
once  a  year*  at  cock  crowing,  without  a 
light  or  pen  and  Ink,  and  oondncted  in  a 
whisper. 

LAWLESS  MAN.    An  outlaw. 

LAWS  OF  OLE  RON.  A  mariUme  code 
said  to  have  been  drawn  up  by  Blchard  1. 

at  the  Isle  of  Oleron,  whence  its  name.  See 
Fed.  Cas.  vol.  30,  Appendix,  for  a  copy. 

LAWSUIT.  An  acU9n  at  law,  or  UtigaUoa 


LAWYCR.  One  aknied  to  the  tew. 

A  popular  term  for  a  person  engaged  in 
the  practice  of  law.   See  "Attorney." 

LAY. 

In  Bngllah  Law*  That  which  relates 
to  persons  or  things  not  ecclesiastical.  In 
the  United  States,  the  people  are  not  by  law 
divided,  as  in  FOngland,  into  ecclesiastical 
and  lay.  The  law  malces  no  distinction  be- 
tween  them. 

 In  Pleading.    To  state  or  to  allege. 

The  place  from  whence  a  Jury  are  to  be 
summoned  is  called  the  "venue,"  and  the  al- 
lotion  in  the  declaration  of  the  plaoe  where 
the  Jury  is  to  be  summoned  la,  In  teeludeal 
language,  said  to  "lay.  the  venue."  3  Steph. 
Comm.  574;  3  Bouv.  Inst,  note  2826.  To 
otate  at  the  conclusion  of  a  declaration  the 
amount  of  damages  which  the  plalnttfl  Claims 
Is  to  "lay  damages." 

LAY  CORPORATION.  A<^rporaUon  com- 
posed of  lay  persons^  or  fOr  lay  purpossa. 
AaseU  4k  A.  Oorp.  SMO;  1  BL  Oonn.  470. 

LAY  0AMAQK8.  See  '^Lay." 

LAY  DAYS.  In  maritime  law.  The  time 
allowed  to  the  ma.ster  of  a  vessel  for  loading 
and  unloading  the  same.  In  the  abeenoe  of 
any  eastern  to  the  contrary,  Snndaya  are  to 
hp  computed  in  the  calculation  of  lay  days 
at  the  port  of  discharge.  10  Mees.  *  W.  331. 
SeeSBsp.  UL  See  **Demium8ek" 

LAY  FEE.  A  fee  held  by  ordinary  feudal  . 

t  tenure,  as  distingulBhed  from  the  ecclesias- 
tical tenure  of  frankalmoign,  by  which  an 
eccleebiatlcal  corporation  held  of  donor. 
The  tenure  of  frankalmoign  is  reserved  by 
SL  12  Car.  II.,  which  abolished  military  ten- 
nree.  1  Bl.  Oomm.  101. 

LAY  IMPROPRIATOR.  Lay  reetor,  to 

whom  the  preater  tithes  are  reserved,  the 
lesser  going  to  the  vicar.  1  Burn,  Bcc.  Law, 
7S.  76. 

LAY  OUT.  Thia  has  always  been  regard- 
ed as  an  appropriate  expression  for  the  lo- 
cation and  establishment  of  a  highway.  Itt 
Maaa.  SM. 

LAY  PEOPLE.  Inrymen.  FbidLLaw.Ml. 

LAYING  THE  VENUE.  See  "Ley." 

LAYMAN,  meeeleslaatleallaw.  One  who 
is  not  an  eodealaetlo  nor  a  elergynan. 

LAZARET,  or  LAZARETTO.  A  place,  se- 
lected Iqr  pahlic  authority,  where  vessels 
coming  from  Infected  or  nBhealthj  ooviitrlei 
are  required  to  perform  qoarantlne. 

LE  CONGRES.  .\  spcrios  of  proof  on 
charges  of  Impotency  in  France,  coitus  coram 
t«tf«5iis.  AboUshed  A.  D.  1677.  Bapalje  ft  L. 

LE  CONTRAT  PAIT  LA  LOI.  The  eim> 
tract  makee  the  tew. 

LE  GUIDON  (orLE  GUIDON  DE  LA  MER). 
The  title  of  a  celebrated  French  treatise 
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OD  the  law  of  insurance,  being  the  earliest 
work  extant  on  that  subject  It  was  pre- 
pared for  the  use  of  the  merchants  of  Rouen 
at  least  as  early  as  the  sixteenth  century, 
but  Its  author's  name  has  not  been  preserv- 
ed. It  was  published  by  Cleirac  in  1671,  in 
his  cfkllection  entitled  Le»  Ua  tt  OoiUumea  de 
In  Mar.,  t  KMitp  Gomm.  84tf;  1  Ttm&t,  lOM. 
Uitrod.  Disc.  Leet  II. 

UE  LEY  DE  DIEU  ET  LE  LEY  DE  TER- 
re  eont  tout  uiii  et  Van  et  i'autre  preferre  et 
favour  le  common  et  publique  bien  del  terre. 

The  law  of  God  and  the  law  of  the  land  are 
all  one^  and  both  preserve  and  favor  t^e 
oomBMHiaiidpiibltocoodof  thftltad.  Ksllw. 
191. 

LE  LEY  EST  LE  PLUS  HAUT  ENHERI- 
tance  que  le  roy  ad»  ear  par  le  ley,  II  mesme 
et  touts  see  sujets  eont  rules,  et  si  le  ley  ne 

fult,  nut  roy  ne  nui  enheritance  serra.  The 
law  is  the  highest  inheritance  that  the  king 
possesses;  for  bf  the  law  both  he  sad  all 
Ms  subjects  are  ruled;  and.  if  there  were 
no  law,  there  would  be  neither  king  nor  in- 
hsrttaaoai 

LE  ROI  LE  VEUT.   The  kbit  aasents. 

This  Is  the  formula  used  In  England,  and 
formerly  in  France,  when  the  Icing  approved 
of  a  bill  passed  by  the  IsgMatlire.  1  Tonl- 
lier,  Dr.  Civ.  note  52. 

LE  ROI  S'AVISERA.  The  king  will  con- 
sider of  It.  This  phrase  is  used  by  the  Eng- 
monarch  when  he  gives  his  dissent  to 
an  act  passed  by  the  lords  and  commons. 
The  same  formula  was  used  by  the  late  king 
of  the  French  for  the  same  purpose.  1  Tonl- 
lier.  Dr.  Civ.  note  52.   See  "Veto." 

LE  ROI  VEUT  EN  DELIBERER.  The  king 
will  deliberate  on  it.  This  is  the  formula 
which  the  late  French  king  used  when  he 
intended  to  veto  an  act  of  tlM  lecltlative 
assembly.   1  TonlUer,  Dr.  CIt.  note  4S. 

LE  ROY  (ur  LA  REINE)  REMERCtE  8ES 
Isyal  sujets,  accepte  leur  benevolence,  et 
auaal  le  veut  (Law  Pr.)  The  king  (or  queen) 
thanks  his  (or  her)  loyal  subjects,  accepts 
their  benevolcnct',  and  wills  it  to  be  so. 
The  form  of  the  royal  assent  to  a  bill  of  sui>- 
ply.  1  Bl.  Comm.  184. 

LEADING  A  USE.  A  term  applied  to  deeds 
declaring  the  use  of  a  fine;  i.  e.,  specifying 
to  whose  use  the  fine  shall  inure  before  the 
line  Is  levied.  S  Bl.  Comm.  8<I3.  See  'Deed." 

LEADING  CASE.  A  case  decided  by  a 
court  of  last  resort,  wkleh  decides  some  par- 
ticular point  In  question,  and  to  which  ref- 
erence is  constantly  or  frequently  made,  for 
the  purpose  of  determining  the  law  in  sim- 
ilar QueetionSb 

Many  elements  go  to  the  constitution  of  a 
case  as  a  loading  case,  among  which  are  the 
priority  of  the  case,  the  character  of  the 
court,  the  amount  of  consideration  given  to 
the  question,  the  freedom  from  mllatoral 
matters  or  queetiona   The  term  is  applied 


to  cases  as  leading  either  in  a  i>artlcular 
state,  or  at  common  law.  A  very  convoitont 
means  of  digesting  the  law  upon  any  sakfaet 
Is  found  to  be  the  selection  of  a  leading  case 
upon  the  subject,  and  an  arrangement  of 
authorities  illustrating  the  questions  decided. 
See  BenneU  *  H.  Lead.  Cr.  Cas.;  Smith. 
Lsad.  Gas.;  Hars  *  W.  BtL  Dse.;  WUte  A  T. 
Lsad.  Cas.;  and  a'varisty  of  atkstfc  * 

LBAIIINQ  COUNSEL.  That  one  of  two  or 
mors  oonnari  sfliployed  on  the  same  side  in 
a  cause  who  lias  the  principal  management 
of  thr>  cause.  So  called  as  distinguished 
from  the  other,  who  is  called  the  "innlor 
eounssl." 

LEADING  QUESTION.  In  pracUce.  A 
question  which  puts  Into  the  wltnees*  nuNrtfe 
the  words  to  be  echoed  back,  or  plainly  sug- 
gests the  answer  which  the  party  wishes  to 
get  from  him.  7  Serg.  A  R.  (Pa.)  171:  4 
Wend.  (N.  Y.)  247.  In  that  case  the  ex- 
aminer is  said  to  lead  lilm  to  the  answer. 
It  is  not  always  easy  to  detemilM  vfeat  Is 
or  is  not  a  leading  question. 

Thsse  questions  cannot.  In  general,  ha  pot 

I  to  a  witness  in  his  examination  In  chief.  3 
Bin.  (Pa.)  130;  6  Bin.  (Pa.)  483;  1  PhiL 
Kv.  221 ;  1  Starkie.  Bv.  123.  But.  in  an  ex- 
amination in  chief,  questions  may  be  put  to 
lead  the  mind  of  the  witness  to  the  subject 
of  inquiry;  and  they  are  allowed  when  It 
appears  the  witness  wishes  to  o>neeal  tha 
truth,  or  to  flamnr  flie  oppodts.  parlr.  or 

whore,  from  the  nature  of  the  CSSQ^  the  mind 
of  the  witness  cannot  be  dircscted  to  the  sub- 
ject of  inquiry  without  a  particular  specifi 
cation  of  such  subJecL   1  Camph.  4S;  1 
Starkie,  100. 

In  cross-swumtnailloMs,  tlio  eramlner  tea 

generally  the  right  to  put  leading  question!*. 
1  Starkie,  Ev.  132;    3  Chit  Prac.  892; 
Rose  CiT.  Br.  94;  8  Bout.  Inst  aotas  8108. 
3204. 

LEAGUE.  A  measure  of  length,  which 
consists  of  three  geographical  mllea  The 
Jurisdiction  of  the  United  States  extends 
into  the  sea  a  marine  league.  See  Acts  Con- 
gress June  5,  1794  (1  Story.  U.  S.  Laws. 
362).  and  April  10.  1818  <8  Story,  V.  & 
Laws.  1694):  1  Walt,  State  Papers.  195. 

—In  Criminal  Law.  A  conspiracy  to  do 
an  unlawful  act  Tha  tarm  is  hut  littla  nasd. 

 In  International  Law.    An  agreemsM 

between  states.  Leagues  between  states  are 
of  several  kinds:    First,  leagues  offensive 

and  defensive,  by  which  two  or  more  na- 
tions agree  not  only  to  defend  each  other, 
hut  to  carry  on  war  against  flMir  conmoa 

♦enemies.  Second,  dofcnslve,  but  not  offen- 
sive, obliging  pa<  h  to  defend  the  other 
against  any  foreign  invasion.  Third,  leagues 
of  simple  amity,  by  which  one  contracts  not 
to  Invade,  injure,  or  offend  the  oOier.  Tfeds 
usually  Includcp  the  libprty  of  mutual  com- 

I  merce  and  trade,  and  the  safeguard  of  mer> 
chante  and  traders  In  each  other's  domain. 
Bac.  Abr.  "Prerogative"  (D  4).    See  "Con- 

jfederacy;"  "Conspiracy;"  "Truce;"  "War." 
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LEAKAGE.  The  waste  which  has  taken 
place  In  liquids,  by  their  escaping  out  of 
tbe  casks  or  vessels  in  which  they  were  kept. 

By  Act  March  2. 1799,  S  59  (1  Story,  U.  8. 

lAWS,  625),  It  Is  provided  that  there  bp  an 
allowance  of  two  per  cent,  for  leakage  on 
the  quantity  which  shall  appear  by  the 
gauge  to  be  contained  in  any  cask  of  liquors 
subject  to  doty  by  the  gallon,  and  ten  per 
cent,  on  all  bpt>r,  alo,  and  porter  In  bottles, 
and  five  per  cent  on  all  other  liquors  in  bot- 
tles, to  he  deducted  from  the  invoice  quan- 
tity, in  lieu  of  breakage;  or  it  shall  be  lawful 
to  compute  the  duties  on  the  actual  quan- 
tity, to  be  ascertained  by  tale,  at  the  option 
of  the  importer,  to  be  made  at  the  time  of 
entry. 

LEAL.  Loyal;  that  which  belongs  to  the 

law. 

LEALTE  (Law  Fr.)   I,«gality;  the  condi- 
tloo  of  A  levoffo  JkoMo,  or  lawful  man.  LL. 
'  Ool.  OooQ.  lib.  16. 

LEAP  YEAR.  See  "Blnaztlle." 

LEARNED  IN  THE  LAW.  A  quallOcatlon 
usually  prescribed  by  statute  for  Judges  and 
district  attorn^.  Admteslon  to  the  bar  is 

the  only  and  conclusive  test  of  legal  learn- 
ing within  such  a  requirement.    12  S.  D.  KI. 

LEASE.  A  contract  by  which  a  person 
ownins  or  ooDtrolllng  lands  or  tenements 
pemlls  another  to  occupy  the  same  for  a 
period  less  than  that  to  which  the  right  of 

the  lessor  extends.  The  person  so  permit- 
ting the  Oi'cupatlon  of  premises  is  called  the 
"lessor;"  the  person  contracting  for  posses- 
sion is  called  the  "lessee."  Regarded  with 
respect  not  to  the  making  of  the  lease,  but 
of  the  relation  created  theietiy,  tht;  ptirties 
are  known  respectively  as  "landlord"  and 
'tfliwnt'' 

LEASE  AND  RELEASE.  A  species  of  con- 
veyance much  used  In  England,  consisting 
theoretically  of  two  instruments,  but  which 
are  practically  united  In  the  same  Instni- 
menL 

It  was  iUTented  by  Sergeant  Moore,  soon 

after  the  enactment  of  the  statute  of  uses. 
It  is  thus  contrived:  A  lease,  or  rather 
bargain  and  sale  uptm  some  pecuniary  con- 
sideration for  one  year,  is  made  by  the  ten- 
ant of  the  freehold  to  the  lessee  or  bargainee. 
Thi^i,  witlumt  any  enrollment,  makes  the  bar- 
gainor stand  seised  to  the  use  of  the  bar- 
gainee, and  vests  In  the  bargainee  the  use 
of  the  tprm  for  one  year»  and  then  the  stat- 
ute immediately  annexes  the  possession. 
Heing  thus  in  possesisloii,  he  is  capable  of 
receiving  a  release  of  the  freehold  and  re- 
version, which  must  be  made  to  the  tenant 
in  possession,  and  accordlnfily  the  next  day 
a  release  is  granted  to  him. 

The  lease  and  release,  when  used  as  a  con 
v^ance  of  the  fee,  have  the  Joint  operation 
of  a  single  conv^ranoe.  2  Bl.  Comm.  S89: 
4  Kent,  Comm.  482;  Co.  LItt.  207;  Cruise, 

Did.  tit.  32,  c.  11. 

LEASEHOLD.  The  estate  h^ld  by  vlrtu<j 
o!  a  lease. 


For  the  various  kinds  of  leasehold  estates, 
see  "Teoanciy." 

LEASING  MAKING.  In  Scotch  law.  Verbal 

sedition,  viz.,  slanderous  and  untrue  speeches 
to  the  disdain,  reproach,  and  contempt  of 
his  majesty,  his  council  and  proceedlngB, 
etc.   Bell,  Diet.;  Ersk.  Inst  4.  4.  29. 

LEAUTE  (Law  Fr.)  Legality;  solllclency. 

in  law.    Dritt.  c.  109. 

LEAVE.  To  give  or  dispose  of  by  will. 
"The  word  'leave.'  as  anpiied  to  the  anbject 
matter,  prima  facie  meanfl  a  dtQOSltion  by 

will."    10  East.  438. 

LEAVE  AND  LICENSE.  A  defense  to  an 
aetkm  In  trespass  setting  up  the  eoDieot  of 
the  plaintiff  to  the  trespaaa  complained  of. 

LEAVE  OF  COURT.  Permission  granted 
by  the  court  to  do  something  which,  without 
such  permission,  would  not  be  allowable. 

LECHERWITE,  LAIRWITE,  or  LEGER- 
wite.  A  fine  for  adultery  or  lornicutlon,  an- 
dently  paid  to  the  lords  of  certain  manors. 
4  Inst  206. 

LECTOR  DE  LETRA  ANTIQUA.  In  Span- 
idi  Ukw.  The  person  duly  authorized  by  the 
government  to  read  and  decipher  ancient 
documents  and  titles.  In  order  to  entitle  them 

to  legal  effect  in  courts  of  justice. 

The  importance  of  the  functions  of  this 
officer  caused  the  queen  of  Spain  to  issue  an 
ordinance  on  the  2d  of  July,  1838,  ordering 
that  no  person  should  bo  permited  to  exer- 
cise it  unless  he  justified,  first,  that  he  was 
a  man  of  good  character;  second,  that  he 
was  twenty-live  years  of  age,  and  aabmltted 
to  a  strict  examination,  Justifying  that  he 
was  acquainted  with  the  Latin  language, 
and  especially  with  the  idioms  of  it  used  in 
writings  and  documents  of  the  middle  ages, 
also  with  the  Romance  or  ancient  CastlUan, 
the  Limousin,  used  in  the  ancient  provinces 
of  Arragon.  paleology,  Spanish  history  and 
chronology;  and.  third,  that  he  could  de 
cipher  the  anclMit  manuscripts  preserved  in 
the  archives  of  Spain,  the  ancient  modes  Of 
writing,  and  the  changes  Introduced  in  It  by 
time.  This  examination  to  be  conducted 
under  the  superintendence  of  the  Chefe  PoHi- 
irit.  and  the  prnrrs  rrrhiil  forwarded  to  the 
queen,  together  wlih  the  observations  of 
the  bowrd  of  examlnera  Bscriohe^  Dte.  Bns. 

LEDGER  BOOK.    In  ecclesiastical  law. 

I  The  name  of  a  book  kept  in  the  prerogative 
j  courts  in  England.    It  is  considered  as  a  roll 

of  the  court,  but.  it  scems,  It  CMmOt  IW  IMld 

in  evidence.   Bac.  Abr. 

LEDGREVIUS  (Law  Lat.)    In  old  English 
law.    A  lathe  reeve,  or  chief  officer  of  a 
I  lathe.  Spelman. 

'    LEET.   In  Bnglfsh  law.   The  name  of  a 

court  of  criminal  jurisdiction,  formerly  of 
much  importance,  but  latterly  fallen  into 
{disuse.  See  "Court  Leet" 
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LEGA  (I^w  Lat.)  In  old  English  law. 
The  alloy  of  money.  Cowell;  Blount. 

A  termination  of  the  names  of  places  in 
old  rt'cordB.  suppoMd  Iqr  Spelnuuft  to  alK- 

nify  "placo." 

LEGABILI8.  In  old  BngUih  law.  Tbat 
wbleta  may  be  bequeathed.  OiywelL 

LEGACY.  A  Kift  by  last  will.  The  term 
ia  more  emnmoniy  applied  to  money  or  pai^ 

eimal  property,  although  Bometimes  used 
with  reference  to  a  charge  upon  real  estate. 
2  Williams.  Ex'rs,  947;  5  Term  R.  716;  1 
Burrows,  268;  7  Ves.  391,  522. 

Absolute  Legacy.  One  given  without 
condition,  to  Test  immediately.  1  Vern.  254; 
2  Vern.  181;  5  Vea.  461;  19  Ve&  86;  Comyn, 
DiB.  ■*OhaneeiT"  (I  4). 

 Additional   Legacy.    Ono  tjivon  to  a 

legatee  to  whom  a  legacy  has  already  been 
given.  It  may  be  either  by  an  Increase  in 
a  codicil  of  a  prior  legacy  given  in  the  will, 
or  by  another  legacy  added  to  that  already 
given  by  the  will.  6  Mod.  SI;  i  Tee.  Jr.  449; 
S  Ifer.  154. 

Alteftiative  Legaey.  One  by  which  the 
testator  gives  one  of  two  or  aOTO  fhtags, 
without  designating  which. 

■  ■Conditional  Legacy.  A  bequest  whose 
existence  depends  upon  the  happening  or 
not  happening  of  some  unccr'ain  event,  by 
which  it  is  either  to  t&ke  place  or  1w  de- 
feated.   1  Rop.  Leg.  (3(1  Ed.)  645. 

Demonstrative  Legacy.  A  bequfsr  oi  a 
certain  sum  of  moiii  >  with  reference  to  a 
particQlar  fund  for  payment  Williams, 
Ba're,  MS. 

 General  Leflacy.  One  8o  given  as  not  to 

amount  to  a  bequest  of  a  particular  thing  or 
money  of  the  testator,  distinguished  from 
all  others  of  the  eame  klndL  1  Bop.  Lag.  (3d 
Bd.)  170. 

 Indefinite  Legacy.    A  lu  qucst  of  things 

which  are  not  enumerated  or  ascertained  as 
to  nnmbere  or  qnaatltlea;  aa^  a  beooeet  by 
a  testator  of  nU  bis  goods,  all  his  stocks  in 
the  funds,  Lowndes,  Leg.  84;  Swlnb.  Wills. 
486;  Ambl.  641;  1  P.  Wma  697. 

 tomaed  Legacy.  One  which,  in  conse- 
quence of  the  death  of  the  legatee  before  the 
testator,  or  before  the  peilod  for  veating; 
haa  never  vested. 

Legacy  for  Life.  One  In  which  the 
legatee  ia  to  enjoy  the  use  of  the  legacy  for 
life. 

 Model  Legacy.  A  bequest  accompanied 

with  directions  as  to  the  mode  in  which  it 
should  be  applied  for  the  legatee's  benefit; 
for  example,  a  legacy  to  Titlus  to  pnt  him  an 
apprentice.   2  Vern.  431;  Lowndes,  Leg.  151. 

——Pecuniary  Legacy.  One  of  money.  Pe- 
cuniary legacies  are  most  umially  general 
legacies,  but  there  may  be  a  specific  pecun- 
iary legacy;  for  example,  of  the  money  In 
a  certain  bag.    l  Rop.  Leg.  150,  note. 

 Residuary  Legacy.   A  bequest  of  nil  the 

testator's  personal  estate  not  otherwise  ef- 
fectually disposed  of  by  his  will.  Lowndes, 
Leg.  10;  Bac.  Abr.  TiOgaelesP'  (I). 

 Specific  Legacy.    A  bpqiiest  of  a  si)e<  i 

fled  part  of  the  testator's  personal  estate. 


distinguished  from  aU  alhsn  «C  tt*  aVDa 
Idnd.  3  Beav.  Bails»  349. 

LEGAL.  Opposed  (1)  to  that  which  is  un- 
lawful; (2)  to  that  which  U  equitable;  (S) 
to  that  which  Is  aetnal.  See  Unr." 

As  a  prefix,  it  ordinarily  Implies  sufflcienr 
in  point  of  law;  thus,  legal  consideration, 
legal  debts,  legKl  defenses,  etc 

LE4ML  A88ET8.  Such  property  of  a  ta»> 
tator  in  the  hands  of  his  executor  as  Is  liable 
to  debts  in  temporal  courts,  and  to  l^adea 
in  the  spiritual  by  course  of  law.  Ekiultable 

assets  are  such  as  are  liable  only  by  help 
of  a  court  of  equity.  2  Williams.  Ex'rs, 
1408-1431  (Am.  Nott  s).  No  such  distinction 
exists  in  Pennsylvania.  1  Astun.  (Pa.)  147. 
See  Stiory.  IBq.  Jar.  S  661;  S  Jarm.  WiII>;  643. 

LEGAL  ESTATE.  One  the  right  to  which 
may  be  enforced  in  a  court  oi  law. 

It  is  distinguished  from  an  equitable  es- 
tate, the  right  to  which  can  be  established 
only  in  a  court  of  egprity.  t  Bout.  Inat  aeCe 

168S. 

The  party  who  has  the  legal  title  haa  alone 

the  right  to  seek  a  remedy  for  a  wrong  to 
his  estate,  in  a  court  of  law,  though  he  may 
have  no  beneficial  interest  in  it.  The  equt 
table  owner  is  he  who  has  not  the  legal  es- 
tate, bat  Is  entitled  to  the  beDeAdal  Interest 
The  person  who  holds  the  legal  estate  for 
the  benefit  of  another  is  called  a  "trustee." 
He  who  has  the  beneficiary  interest  and  doea 
not  hold  the  legal  title  is  called  the  "bene- 
ficiary," or,  more  technically,  the  cestui  que 
trust. 

Wh«x  the  trustee  has  a  claim,  he  must' 
enforce  his  right  In  a  coart  of  equity,  for 

hp  cannot  sue  any  one  at  law  in  his  own 
name  (1  East,  497;  8  Term  R.  332;  1  Saund. 
158.  note  1;  2  Bing.  20),  still  less  can  he  in 
such  court  sue  hia  own  trustee  (1  Bast, 

497). 

LEGAL  INTEREST.  That  rate  of  interest 
whldi  la  ^owed  by  law  la  the  ahioaea  of  aa 
expreaa  comtntet 

LEGAL  IVIALICE.  ConstrHcllTtt OT Implied 

malice.  See  "MaUce." 

LBQAL  MEMORY.  Sea  "Ifenorr.'* 

LEGAL  REPRESENTATIVE.  SometlBMa 
used  for  "personal  repreaeatative"  (g.  «.) 

LEGAL  REVERSION.  In  Scotch  law  The 
period  within  which  a  proprietor  is  at  lib- 
erty to  redeem  land  adlodfad  from  hlai  U»r 
debt  Bell.  Diet 

LEGAL  TENDER,  Lawful  money  which 
may  be  tendered  in  payment  of  debt  Un- 
der the  laws  of  the  United  States,  gold  coin 

Is  full  legal  tender,  sliver  coin  is  legal  ten- 
der in  payments  of  not  to  exceed  five  dol- 
lars, the  minor  coins  in  payments  not  to  ex- 
ceed twenty-five  cents.  Treasury  notes,  etc, 
are  full  legal  tender  except  in  payment  of 
duties  on  imports  and  interest  on  tha  pabUe 
debt  Rev.  St  V.  a.  S  3684  et  seq. 
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LrEGALIS  HOMO  (^)  LK6BM  VADIRRE 


LEQATORY.  The  third  part  of  a  free- 
man's personal  estate,  which  by  the  custom 
of  London,  in  case  he  had  a  wife  and  chil- 
dren, the  freeman  might  always  have  dis- 
posed of  by  will.  Bac  AXa.  'Xhutoms  of 
London"  (D  4). 

LEQATOS  VIOLARE  CONTRA  JU8  QEN- 

tium  est.  It  is  contrary  to  the  law  of  na- 
tions to  do  violence  to  ambaasadora.  Branch. 
Prlne. 


J-KOALIS  HOMO  (LAt)  A  person  who 
yoasesses  all  his  civil  rights:  a  lawful  man; 
one  who  stands  rcctm  in  curia,  not  outlawed 
■or  Infamous.  In  this  sesaa  are  tba  words 
WnM  tt  U)gaU»  komimu. 

LEGALIS  MONETA  ANGLIAE.  Lawful 

money  of  England.    1  Inst.  207. 

LEGALITY,  or  LEQALNE88.  Lawfulness. 

LEGALIZATION.  The  a«t  of  maUss  law- 
ful. 

By  legalization  la  also  understood  the  aet 

by  which  a  Judge  or  competent  officer  an- 
thenticates  a  record,  or  other  matter,  in  or- 
der that  the  same  may  be  lawfUly  rsad  in 
evidence.  See  102  Mass.  1S7. 

LEQALLY.  See  **LegaL" 

LEGANTINE  C  O  N  ST  I  T  U  T  f  O  N  S.  Tlic 

name  of  a  code  of  ecclesiastical  law8»  en- 
acted in  national  wrwA%  held  mider  legatso 

from  Popes  Gregory  IX.  and  Clement  IV.,  In 
the  reign  of  Hen.  III.,  about  the  years  1220 
and  1268.  1  Bl.  Comm.  83.  Bum  sajS,  lSt7 
and  1268.   2  Burn.  ^cc.  Law,  80d. 

LEGARE  (Lat.)  In  the  civil  and  old  Eng- 
lish law.  To  bequeath;  to  leave  or  give  by 
will;  to  give  in  anticipation  of  death.  In 
Scotch  phrase,  to  lesate.  Bracton,  toL  18b. 
Applied  to  rial,  as  wall  as  peraonal,  int>p- 
ertj. 

LEGATARY.     One  to  whom  anything  Is 
bequeathed;  a  legatee.   This  word  is  some- 
.  tliMi^  thoQtfi  isldOBi,  oied  to  dmlgnatir  a 
lajpito  or  aaneto. 

LEGATE  E.  The  person  to  whom  a  legaey 
Is  glren.   See  "Legacy." 

LEGATES.  Legates  are  extraordinary  am- 
haassflors  sent  hgr  the  pope  to  CtoUurilo  oonn- 

tries  to  represent  him,  and  to  exprclse  hi  a 
jurisdiction.  They  are  distinguished  from 
the  ambassadors  of  the  pope  who  are  sent  to 
othw  powers. 

Lepirfes  a  toterv  hold  Uie  flnit  rank  among  | 
thoRe  who  are  honored  by  a  legation.  They 
are  always  chosen  from  the  college  of  cardi- 
nals, and  are  called  a  latere,  in  imitation  of 
the  magistrates  of  ancient  Rome,  who  were 
taken  from  the  court,  or  side  of  the  em- 
peror. 

Legati  miMi  are  simple  envoys. 
heguH  maH  are  fhooe  who  ars  entitled  to 
to  lepitoa  h7  Urth.  Bee  "A  Latere." 

LEGATION.  An  r  nibasBy;  a  mission.  All 
persons  attached  to  a  foreign  legation,  law- 
fully acknowledged  by  the  government  of 
this  country,  whether  they  are  ambassadors, 
envoys,  ministers,  or  attaches,  are  protected 
br  the  act  of  April  80.  1790  (1  Storr.  V.  ft 
Laws,  83).  from  violence,  arrpst,  or  molesta- 
tion. 1  Dall.  (Pa,)  117;  1  Wash.  C.  C.  (U. 
8.)  232;  2  Wash.  C.  C.  (U.  S.)  435;  4  Wash, 
a  C.  (U.  8.)  681;  11  Wheat  (U.  S.)  467;  1 
miee  (Pa.)  866;  1  Nott  ft  Mea  (8.  C.)  817; 

1  Baldw.  (U.  S.)  240;  Wheat.  Int.  T.aw.  167. 
See  "Ambassador;"  "Arrest;"  "Privilege." 


LEGATUM. 

 in  Civil  Law.   A  legacy;  a  plft  left  by 

will.  Dig.  8136.  A  gift  left  by  a  deceased 
person  to  to  eieented  hgr  the  heir.  luL  t. 
80.  L 

■  in  Common  Law.   A  legacy. 

 In  Old  Ecclesiastical  Law.  AaoolaOOt 

or  a  gift  to  the  church.  Cowell. 

LEGATUM  MORTE  TE8TATORI8  TAN- 
turn  conflrmatur,  sicut  donaMo  Inter  vfvoa 

traditione  sola.  A  legacy  is  conflrmed  by  the 
death  of  the  testator,  in  the  same  manner 
as  a  gift  from  a  llTing  peraou  la  bj  dsUverr 
alone.  Djrer,  148. 


LEGATU8,  REGIS  VICE  FUNGITUR  A 
quo  destlnatur,  et  honorandus  est  sicut  ilie 
cujus  vicem  gerit.  An  ambassador  fills  the 
place  of  the  king  by  whom  he  is  seiU»  and  is 
to  be  honored  as  he  is  whose  ^aoa  to  till. 
12  Ook«k  17. 

LEGEM  AMITTERE.   To  loee  one's  law; 

to  become  infamous  or  outlaw. 

LEGEM  ENIM  CONTRACTUS  OAT.  The 
contract  makes  the  law.  II  Wsnd.  (N.  T.) 
216.  888. 

LEGEM  FACERE  (Uiw  Lat  )  In  old  Eng- 
lish law.  To  make  law,  or  oath.  Legem 
radian,  to  wage  law.  hagtm  totaw.  to  tore 
law;  to  be  capable  of  giving  evidence  upon 
oath.  Legem  amilten;  to  lose  the  law,  or 
priTllete  of  being  admitted  to  oath.  Legem  ^ 
terrae  amittentea  perpttuam  infnmiae  aotom 
inde  merito  incurrunt,  they  who  lose  the  If^ 
trrru<  (law  of  the  land)  justly  incur  therefor 
the  perpetual  brand  of  infamy.  8  IBSL  221. 
In  Branch's  Maxims,  tto  peculiar  meaning  of 
lex  frrrnr,  in  thls  passage,  has  boon  misap- 
prehended. 

LEGEM  FERRE  (Lat.)  In  the  Roman 
law.  To  propose  a  law  to  the  people  for 
their  adoption.    Heinec  AnL  Bom.  lib.  1,  tlL 

2;  Tayl.  Civ.  Law,  9. 

LEGEM  HABERE.   To  have  one's  law;  to 
be  a  legal  peiwm. 

LEGEM  JUBERE  (orSCISCERE).  In  the 
Roman  law.  To  give  consent  and  authoritj 
to  a  proposed  law;  to  make  or  pan  IL  TajL 
ClT.  Law,  8. 

LEGEM  TERRAE  AMITTENTES  PER- 
petuam  infamise  notam  inde  merito  incur- 
runt. Those  who  do  not  preserve  tto  law  of 
the  land,  thence  justly  incur  tto  insttMaabto 

brand  of  Infamy.    3  Inst.  221. 

LEGEM  VADIRRE.  To  wage  one's  law. 
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LEGITIMATION 


I.K0E8  (Lat.)  | 

——In  Civil  Law.  Laws  proposed  by  a 
BAglBtimte  of  the  senate,  and  adopted  bj  the 
ifbole  people  in  oomitia  centmrMa.  See 

*T>opnli8citum:"  "Lex  " 

In  English  Law.  Laws. 
Leges  scriptae,  written  or  statute  ]§m9. 
Lege*  n<m  tcr^ta^  unwritten  or  custom- 
MT  laws;  the  commim  law.  Including  general 
nptoms,  or  the  common  law,  properly  so 
called;  and  alao  particular  customs  of  cer- 
tain parts  of  the  kingdom,  and  those  par- 
tlculv*  laws  that  are,  by  custom,  observed 
only  In  certain  courts  and  Jurisdictions.  1 
Bl.  Comm.  67.  "These  parts  of  law  are 
therefore  styled  lege*  non  «crip(oe,  because 
tbeir  erlsfatal  InetftntloB  and  authority  are 
not  pet  down  in  writing,  as  acts  of  parlia- 
ment are.  but  they  receive  their  binding 
power  and  the  force  of  laws  by  long  and  im- 
memorlal  uaace."  1  Steph.  Comm.  40,  66. 
It  Is  not  to  be  understood,  however,  that 
they  are  merely  oral,  for  they  hav#  OOOM 
down  to  us  in  reports  and  treatises. 

LEQE8  ANQLtAE  SUNT  TRIPARTITAE: 
Jus  commune,  consuetudines,  ac  decreta  co- 
mitlorum.  The  laws  of  England  arc  three- 
fold: Common  law,  customs,  and  decrees  of 
parllaawnt. 

I.EQE8  PIQENDI  ET  REFIQENDI  CON- 
aaetudo  est  periculosissima.  The  custom  of 
makinc  and  unmaltlng  laws  is  a  most  dan- 
vsnms  ona.  4  Cok«i  prtf  . 

LEOE8   HUMANAE  NASCUNTUR,  VI- 

vimt,  et  moriuntur.  Human  laws  arc  lutrn, 
Itf,  and  die.  7  Coke,  25;  2  Atk.  674;  11  C. 
B.  W;  1  BL  Omiub.  St. 

LBaES  NATURAE  PBRFECTIMIMAE 

sunt  et  Immutabiles;  human!  vero  Juris  cqh- 
ditio  semper  in  infinitum  decurrit,  et  nihil 
est  in  eo  quod  perpetuo  stare  possit.  Leges 
humanae  n«ecuntur,vivunt,mortiuntur.  The 
law*  of  nature  are  most  perfect  and  Im- 
mutable; but  the  condition  of  human  law 
is  an  unending  succession,  and  there  is  noth- 
ing in  it  which  can  continue  perpetually. 
Human  laws  are  bom,  llvo,  and  die.  7  Ooke, 
2B. 

LEGES  NON  VERBIS  SED  REBUS  SUNT 
Impoaitae.  Laws  are  impoaed  on  things,  not 
words.   10  Coke.  101. 

LEGES  P08TERI0RES  PRIORES  CON- 
trarias  abrogant.  Subsequent  laws  repeal 
prio  r  <  onflio^iv  onea.  S  Roller  410;  11  Ooke. 

626.  e.^o. 

LEGES  SUUM  LIGENT  LATOREM.  Laws 
Should  bind  the  proposers  of  them.  Fleta, 
bk.  1,  e.  17. 1 IL 

LEGES  TABELLARIAE  (Lat.)  Uotnan 

laws  regulating  the  mode  of  TOilng  bj  ballot 
(laMla).  1  Kent,  Comm.  SSt,  note. 

LEQESVfQILANTIBUS,  NON  DORMIEN- 

tibus  subveniunt.  The  laws  aid  the  vigilant, 
not  the  negligent  Fanning;  Dunham;  5 
Johna  Ch.  (N.  T.)  US,  145;  Toolo;  Oodk; 
16  How.  Pr.  (N.  T.)  14t.  144. 

r: 


I  LEQIBU8  80LUTUS(Lat.)  Released  from 
the  laws;  not  bound  by  the  laws.  An  ex- 
pression Implied  in  the  Roman  civil  law  to 
the  onptror.  Calr.  Leac.;  S  QlVb.  Ben.  Wang. 
167. 

LEGIBUS  SUMPTIS  DE8INENTIBUS, 
lege  naturae  utendum  est.  When  laws  Im- 
posed by  the  state  fall,  we  mnat  aet  1v  Ik* 
law  of  natnra.  t  Roltab  M8. 

LEGIS  CONSTRUCTIO  NON  FACIT  IN- 
Juriam.  The  construction  of  law  does  no 
wrong:  Oo.  litt  18S.  ' 

LEGIS  INTERPRET ATiO  LEGIS  VIM  OB- 
tinei.    The  construetlon  of  law  obtalna  tk0 

force  of  law.    Branch.  Princ. 

LEGIS  MINISTER  NON  TENETUR,  IN 
executions  officii  sui,  fugere  aut  retrocedere. 

The  minister  of  the  law  is  not  boond,  1b  ^ 
executioB  oC  kin  oiloe,  attkar  to  tr  or  ra> 
treaL  €  OikB,  48. 

LEGISLATIVE  POWER.  The  authority, 
under  the  constitution,  to  make  law«,  and  to 
alter  or  repeal  them. 

LEGISLATOR.  One  who  makea  laws;  » 
member  of  tbe  legfilatwra  («.  «.) 

LBQISLATORUM  EST  VIVA  VOX,  IIB- 

bus  et  non  verbis,  legem  Imponere.  The 
voice  of  legislators  is  a  living  voice,  to  im- 
pose laws  on  things,  and  not  on  words.  10 

Coke,  101. 

LEGISLATURE.  That  body  of  men  in  tte 
state  which  has  the  power  of  making  laws. 

LEGISPERiTUS  (L^w  I^t.)  A  person 
sl^iUed  or  learned  in  the  law;  a  lawyer  or 
advocate.    Feud.  lib.  2.  tit  1. 

LEGIT  UT  CLERICUS.    He  reads  as  a 

clerk.  The  answer  made  by  the  ordinary  to 
the  question  legit  vcl  non.  importing  that 
the  prisoner  could  read,  and  was  entitled  to 
i)enellt  of  clergy.  Dyer,  SOS. 

LEGIT  VEL  NON?  Does  he  read  or  not? 
The  (lufstlon  a.sked  of  the  ordinarj-  on  the 
trial,  whether  a  prisoner  claiming  benefit  of 
clergy  could  read.  1  Balk.  41. 

LEGITIM  ((  alkd.  otherwise,  "Hairn's  Part 
of  Gear").  In  Scotch  law.  The  legal  share 
of  father's  free  movable  property,  due  on  his 
death  to  his  children,  ff  widow  and  chil- 
dren are  left,  it  is  one-third;  if  children 
alone,  one-half.  E^rsk.  Inst  8.  9.  20;  4  Bell, 
H.  L.  Sc.  IS4. 

LBQITIMACY.  The  state  of  being  bon  In 
wedlock;  tbat  Is^  in  a  lawfal  nnimar. 

LEGITIMATE.    Tha(  which  is  affording 
;  to  law;  as,  legitimate  children  are  lawful 
ekUdien,  bom  In  wedlock.  In  eoatradlalino- 

tlon  to  bastards;  legitimate  authority.  <Nr 
'  lawful  power,  in  opposition  to  usurpation. 

;  LEGITIMATION.  The  act  of  giving  the 
diaracter  of  legitimate  dilldren  to  thMb  vko 
were  not  so  born. 
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LEGITIMATION  PER  8UB8EQUENS 
matrtmonium.  The  legiUmatlon  of  a  bastard 
the  nfeMviMiit  mairlaf*  of  lite  pwoiti. 
Ml,  net 

LEGITIME.  In  civil  law  That  portion  of 
a  parent's  estate  of  which  he  cannot  disin- 
herit his  children  without  a  legal  ea\ise. 

The  Civil  Code  of  Ijoulatena  declares  that 
donaUons  inter  efvot  or  mortit  oonte  eeimot 
exceed  two  thirds  of  the  property  of  the  dis- 
r,  if  he  leaves  at  his  decease  a  legitl- 
i  <ftlld;  one-half  if  he  leaves  two  chil- 
j;  and  one-third  if  he  leaves  three,  or  a 
..-Jiter  number.  Under  the  name  of  "chil- 
dren" are  included  descendants  of  whatever 
decree  they  may  be.  it  must  be  understood 
thmt  they  are  only  eonnted  for  th»  diUd  they 
OlT.  Code  Le.  art  14M. 


tCOITIME   IMPBRANTI  PARERE  NE- 

cecse  est.  One  who  comniMide  tewtnlly  must 

be  obeyed.   Jenk.  Cent  Caa.  110. 

LEGITIMU8.  Lawful;  legitimate.  Uffiti- 
inu»  haeres  et  fllius  est  quern  nuptiae  demon- 
HraiU,  a  lawful  son  and  heir  Is  he  wh^the 
marriaee  points  out  to  be  lawfttL  Braeton, 
frt.  ft. 


LE8  FICTIONS  NAIS8ENT  OE  LA  LOI, 
et  non  la  loi  des  fictions.  Fictions  arise  from 
the  law,  and  net  law  tram  fletloiuk 

LE8  LOIS  NE  8E  CHARGENT  DE  PUNIR 
que  lee  aetione  exterleurse.  ^  Laws  do  not  un- 
dertake to  punish  other  than  oatward  M> 

tlons.  Montesq.  Esp.  de  I^is,  !>k.  12.  c.  U; 
Broom.  Leg.  Max.  (3d  IX)ndon  Ed.)  279. 

LESION,  in  civil  law.  A  term  uaad  to 
signify  the  Injnty  tiiffered.  In  oonsequence  of 

inequality  of  situation,  by  one  who  doee  not 
receive  a  full  equivalent  for  what  hf  gives 
in  a  commutative  contract. 

The  remedy  given  for  this  injury  is 
rounded  on  Its  being  the  effect  of  Implied 
error  or  imposition;  for  in  every  commuta- 
tive contract  equivalents  are  snppoeed  to  be 
given  and  received.  Code  La.  art  1854. 
Persons  of  full  at'o.  however,  are  not  al- 
lowed, in  point  of  law,  to  object  to  their 
agreements  as  being  injurious,  unless  the 
Injury  be  excessive.  Poth.  ObL  p.  1.  c.  i. 
see.  1.  art  S,  |  4.  But  minora  are  admitted 
to  restitution,  not  only  apainst  any  oxcee- 
sive  inequality,  but  against  any  inequality 
whatever.  Id.  §  5;  Code  La.  art  1818.  See 
"Fraud;"  "Guardian;"  "Sale." 


LEGO  (Lat )  In  Roman  law.  I  bequeath.  LESPEGEND  (Saxon).  A  lesser  thano  or 
A.  common  term  in  willa  Dig.  30.  86.  81,  et  baron.  Const.  Canuti  Regis  de  Foresta,  art. 
^  ««MM»  2.  spehnan  prefers  to  write  It  "leethefen." 

LESSEE.    He  tu  whom  a  lease  is  made; 
he  who  holds  an  estate  by  virtue  of  a  lease. 


LEGULEIU8  (Lat)   A  person  skilled  in 

law  ««  Ifjihrn  rermtm) ;  one  versed  in  the 
forms  of  law.  Calv.  I^ex;  Cicero  de  OraL  i. 
SC. 

UIIDaRKVB.  In  Saaoo  law.  An  officer 
who  had  Jorlsdlotlon  over  a  lathe.  Cowell. 

LEIPA  (Law  Lat.)    In  old  English  law.  A 
fugitive  or  runaway.    LL.  Hen.  I.  c.  43. 
Possibly  the  root  of  "elope." 


LESSOR.    He  who  grants  a  lease.  See 


LENDER.  He  from  whom  a  thing  Is  bor- 
rowed; the  bailor  of  an  article  loaned. 

LEOD  (Saxnn).  Ponpie;  a  poople;  a  na- 
tion.   Speluian,  voc.  "  Leodes." 

LEODE8  (Law  Lat.;  from  Saxon  leod).  In 
old  Biiffopean  law.  A  vassal,  or  Uege  man 

irmsaUus;  homo  ligeuH).  Spelman. 

Service  {acrritixim) .  Id.;  Marculf.  lib.  1. 
form.  40. 

A  were  or  weregild  (wera,  wergUdum). 
Spelnum. 

LEOHT  QESCEOT.  A  tax  for  lighting  the 
chupch. 

LEONINA  SOCIETAS  i  I.at  )  An  attempt- 
«d  partnership,  in  which  one  party  was  to 
hear  all  the  losses,  and  haTe  no  share  In  the 

pronis  .  Tills  was  a  void  partnership  in  Ro- 
man law;  and.  apparently.  It  would  also  be 
TOid  as  a  partnership  in  English  law,  as  be- 
ing inherently  ino(mslstent  with  the  notion 
of  partnership.   Dig.  17.  2.  J9.  2;  Browtt. 

LEPROSO  AMOVENDO.  A  writ  which 
anciently  lay  to  remove  a  l'>por  who  atton<i- 
ed  at  church  or  public  meetings,  to  the  dan- 
ger and  annoyance  of  the  takhaUtaDtB. 


LESTAGE,  or  LA8TAGE  (Saxon  iMt.  bur- 
den). A  custom  for  carrying  thtafi  la  fairs 
and  markets.  Plata,  lib.  L  c.  47;  Termea  de 
la  Lsy. 

LET.  Hindrance;  obstacle:  obstruction. 
To  lease;  to  grant  the  use  and  possession 
of  a  thing  for  ffftmpfmsntlon.  It  Is  the  eor* 
reletive  of  "hire."  See  "Hire." 

LETRADO  (Spanish).  In  Spanish  taw. 
An  advocate.  White's  New  Recop.  bk.  1.  tlL 
1.  c.  1, 1  3.  note. 

LETTER.  He  who.  heiuR  the  owner  of  a 
thing,  lets  it  out  to  another  for  hire  or  com- 
pensation. Story,  Balim.  i  369.  See  "Hire." 

LETTER  CARRIER.  A  person  employed 
to  carry  letters  from  the  post  office  to  the 
persons  to  whom  they  are  addressed.  Pre- 
visions are  made  by  the  act  of  March  3.  1851 
111  r.  S.  St.  at  Large.  591),  for  the  appoint- 
iiKMit  of  letter  carriers  in  cities  and  towns, 
and  by  chapter  21,  S  2,  of  the  same  aet.  for 
letter  earriera  in  Oiegon  and  OnHfomia. 

LETTER  MISSIVE.  In  English  law.  A 
request  addressed  to  a  peer,  peeress,  or  locd 
of  parliament,  against  whom  a  bill  has  besa 
filed,  desiring  the  defendant  to  appear  and 
answer  to  the  bill.  It  is  Issued  by  the  lord 
chancellor,  on  petition,  after  the  filing  of  the 
bill:  SUA  a  ntgleet  to  atttod  to  thto 
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the  defendant,  in  relation  to  such  suit,  on 
the  same  ground  as  other  detendAnto  who 
are  not  pmn,  asd  a  aabpoena  magr  (bea  is- 
sue.  Newland,  Prac.  9;  2  Hadd.  CiL  Prac 

196;  Cooper.  Eq.  VI.  16. 

LETTER  OF  ADVICE.  A  letter  contain- 
lag  Information  at  any  drenmstaneee  un- 
known to  the  person  to  whom  It  Is  written; 
generally  Informing  him  of  some  commer- 
eial  transaction  by  tlie  writer  of  the  letter. 

It  is  usual  and  pertectljr  proper  for  tha 
drawer  of  a  UU  of  ezcluuiil  to  write  a 
letter  of  advice  to  the  drawee,  as  well  to 
prevent  fraud  or  alteration  of  the  bill,  as  to 
let  the  draweakaow  what  provision  has  been 
made  for  the  paTmant  of  the  biU.  QiltBUla. 
186. 

LETTER  OF  ADVOCATION.  In  Scotch 
law  The  decree  or  warrant  of  the  supreme 
court  or  court  of  amlouv  discharging  the 
iaferlor  trlbiiaal  froai  all  fttrCber  proceed- 
ings In  the  matter,  and  advocating  the  ac- 
tion to  itself.  This  proceeding  is  similar  to 
a  rcrtionart  Issuing  cot  of  a  anperlor  court 
for  the  remoral  of  a  oanae  £roia  aa  laferlmr. 


LETTER  OF  ATTORNEY.  A  written  In- 
strumcut,  l;y  which  one  or  more  persons, 
called  thi<  "constituents,"  authorizt^  oun  or 
more  other  persona,  called  the  "attorneys," 
to  do  some  lawful  act  by  the  lattor  for  or 
laalead.  and  in  the  place,  of  the  former.  1 
Ifoodijr,  a  C.  52,  70.  It  may  be  parol  or  un- 
d«r  aeal.  See  *lN>ww  of  Attomay." 

LETTER  OF  CREDENCE.  In  Internation- 
al law.  A  written  instrument  addressed  by 
the  fiovereign  or  chief  magistrate  of  a  state 
to  the  sovereign  or  state  to  whom  a  pnblie 
minister  fs  sent,  certifying  his  appointment 
a.s  such,  and  the  general  object  of  his  mis- 
sion, and  requesting  that  full  faith  and  cred- 
it may  be  given  to  wliat  lie  shall  do  and  aay 
on  the  part  of  his  court 

When  It  Is  ^iven  to  an  ambassador,  envoy, 
or  minister  accredited  to  a  sovereign,  it  is 
addressed  to  the  sovereign  or  stete  to  whom 
the  minister  is  delepated.  In  the  case  of  a 
charge  d'affaires,  it  is  addros.sed  by  the  sec- 
retary or  minister  of  .slate  charged  with  the 
department  of  foreign  affairs  to  the  minister 
of  foreign  affairs  of  the  otbor  gOToniment. 
Wheat.  Int.  Law.  pt.  3,  c.  1,  f  7;  Wlo«.  de 
TAmbassa  1.  tir.  lib.  1,  5  16. 

LETTER  OF  CREDIT.  A  letter  whereby 
one  person  requeato  another  to  advaaee 
money  or  give  credit  to  a  third,  and  agrees 
to  reimburse  or  indemnify  the  person  mak- 
ing the  advance,  or  giving  the  credit 

At  first  it  was  praicticaUy  confined  to  mer- 
r^ft1lt8.  and  waa  (fealipied  to  enable  a  mer- 
cha  t  to  ohtala  gooda  or  monay  to  bay  Cha 
same. 

In  modem  times  It  Is  much  used  aa  a  ooa- 
Tenience  by  travelers  in  forelffn  parts  to 
arold  carrylnK  large  sums  of  money;  a  sum 
being  deposited  with  a  bank,  which  Issues  a 
letter  of  credit  to  its  correspondente  in  for- 
eign parts. 

Letters  of  credit  are  special  If  addressed 
to  some  particular  person;  general  if  ad- 


dreaaed  to  aay  oaa  glyfac  cnSit  t»  fha 

bearer. 

LETTER  OF  LICENSE.  An  Instrument  or 
writing  made  by  creditors  to  their  inaolvent 
debtor,  hy  which  they  bind  themselTea  to 
allow  him  a  longer  time  than  lie  bad  a  right 
to,  for  the  payment  of  hit  debts,  and  that 
they  will  not  arrest  or  molest  him  in  liia 
person  or  property  till  after  the  <»»*i»->t«>« 
of  sach  additional  tbne^  *^ 

LETTER  OF  MARQUE  AND  REPRISAL. 

A  commission  granted  by  the  government  to 
a  private  individual,  to  take  the  prupertv 
of  a  foreign  etete.  or  bt  the  dUzens  or  sub 
jects  of  such  state,  as  a  reparation  for  an 
injury  committed  by  such  state,  iU  oin.^p^^i 
or  subjects.  A  vessel  loaded  with  mer^taa- 
diae,  on  a  voyage  to  a  friendly  port,  but 
armed  »r  Ito  own  defense  In  cAse  of  attack 
by  an  enemy,  is  also  called  a  "letter  oC 
marque."    1  Boul.  P.  Dr.  Com.  UL  2,  i  4.  p. 

By  the  constitution  (article  1,  5  8,  cl.  li  ) 
congress  have  power  to  grant  letters  of 
marque  and  reprisal.  See  Chit  Law  Nat 
.}  C«n>«n-  261;  Viner.  Abr.  "Preroga- 
<3omyn.  Dig.  "PrerogaUve"  (B 
4):  Molloy.  bk.  1.  c.  2.  5  10;  2  Wooddeson. 
Lect  440;  2  C.  Rob.  Adm.  224;  S  O.  Befe. 
Adnt  9,  MO.  Aad  aee  *lleprlnl!» 

LETTER  OF  RECAtL.  A  written  docu- 
ment  addressed  by  the  executive  of  one  gor- 
ernmeut  to  the  ezecttUve  of  another,  inform- 
ing the  latter  that  a  minister  aent  by  the 
former  to  him  haa  been  leealled. 

LETTER  OF  RECOMMENDATION.  Aa 
instrument  givea  by  one  person  to  another. 
addrooBOd  to  a  third,  in  which  the  bearer  is 
represented  as  worthy  of  credit  1  Bell 
Comm.  (5th  Ed.)  371;  8  Term  It  61-  7 
Cranch  (U.  8.)  69;  Fell.  Ouar.  e.  8:  <  JMae. 
(N.  Y.)  181;  13  Johns.  (N.  Y  )  224;  1  Day 
(Conn.)  22.    See  "Recommendation." 

LETTER  OF  RECREDENTIALS.  A  docu- 
ment delivered  to  a  minleter  by  the  aeere- 
tary  of  state  of  the  goremment  to  which 
he  waa  accredited.  It  Is  addressed  to  the  ex- 
ecutive of  the  minister  s  country.  This  la 
in  reply  to  the  "letter  of  recalL" 

LETTERS.  Epistles;  despafchos;  written 
messages,  usually  on  paper,  folded  ud  and 
sealed,  and  sent  by  one  peraoa  to  aaottiaF 

1  Caines  (N.  Y.)  582.  — 

LETTERS  AO  COLLIGENDUM  BONA  DE- 
funetl.  Ill  practice.  In  default  of  the  repre- 
sentatives and  creditors  to  administer  to 
the  estate  of  an  intestate,  tite  officer  enUtled 
to  grant  letters  of  admlalitnitioo  may  grant 
to  Buch  person  as  he  approfeab  "lotters  to 
collect  the  goods  of  the  deceased,"  which 
neither  nialte  him  executor  nor  administra- 
tor; bis  only  busineaa  being  to  collect  the 

fSf*^"*  ^SSP  ****  ^  aafoKJustody 

2  BL  OOBUB.  SOf. 

LETTERS  CLOSE.  Close  lettersaftt 
of  the  king,  and.  being  of  private 
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I#EVANTB>8  BT  CDBAKTB8 


LETTERS  OF  ADMINISTRATION.  An  In 
atrument  In  writing,  granted  by  the  judge 
or  officer  having  jurisdiction  and  power  of 
granuns  sach  letters,  thereby  giving  the 
sdminlatmtor  (naming  Mm)  **fiai  power  to 
admlnlflter  the  goods,  chattels,  rights,  and 
credits,  which  were  of  the  said  deceased,  in 
the  Montjr  or  district  in  which  the  Kaid 
Judge  or  officer  has  jurisdiction;  «s  also  to 
ask.  collect,  levy,  recover,  and  receive  tke 
credits  whatsoever  of  the  said  deceased, 
whicli  at  the  time  of  his  death  were  owing, 
«r  iM  In  aaj  way  betong.  to  him.  and  to 
paj  the  debts  In  which  the  said  deceased 


obliged,  so  far  forth  as  the  said  goods 

 chattels,  rights  and  credits,  will  cxtpnd,  1 

according  to  the  rate  and  order  of  law."  See 
Liters  Testamentary." 

LETTERS  OF  RRI  ANO  tWOlia  See 


strumeut  granted  by  the  gnvernment  to  con- 
vey a  right  to  the  patentee;  as.  a  patent  for 
a  tract  of  land;  or  to  mean  to  Mm  a  rl^ 
which  he  already  possesses,  as,  a  patent  for 
a  new  invention  or  discovery.  Letters  pat- 
ent are  matter  of  record.  Tlic\  arc  so  c^alled 
because  they  are  not  sealed  up,  but  are 
granted  op«i.  See  *Vult0BV 

LETTERS  ROGATORY.    An  Instrument 

sent  in  llu'  name  and  by  the  authority  of  a 
judge  or  court  to  another,  requesting  the  lat- 
ter to  canae  to  be  examined,  upon  interrogar 
torles  filed  in  a  cause  depending  before  the 
former,  a  wilitess  who  is  within  the  jurisdic- 
tion of  the  Judge  or  court  to  Whom  soeh  ietr 
ters  are  addresaed. 

LETTERS  TESTAMENTARY.  Theformal 
instrument  in  writing  granted  to  an  execu- 
tor by  the  Judge  or  officer  having  juriidlt^ 
tion  of  the  probate  of  wills,  stating  his  ap- 
pointment as  executor,  and  authorising  him 
to  proceed. 

LETTINO  OUT.  In  American  law.  Tho 

act  of  awarding  a  contract. 

This  term  is  much  used  iu  the  United 
States,  and  most  frequently  In  relation  to 
contracts  to  construct  railroads,  canals,  or 
other  mechanical  works.  Wlion  sadi  an  nn- 
dertaking  has  reached  the  point  Of  actual 
construction,  a  notice  is  generally  i^ven  that 
proposals  will  bo  received  until  a  certain 
period,  and  thereupon  a  letting  out.  or  award 
()f  portions  of  the  work  to  be  performed  ac- 
cording to  the  proposals,  Is  made.  S«o  86 
Ala.  (N.  S.)  55. 

LETTRE  (Law  Fr. )  In  ohl  Kiijrii.sh  law. 
A  letter;  conveyance  or  grant,  .su  lalled  from 
its  form.    .1  loutz  vrux  que  (Tslr  k>ttre  rrr- 

moif 

nrtr  done  a  P.  He.   To  all  those  Who  shall 

see  or  hear  this  letter.  A.  of  H.  gror>ting: 
ICnow  that  1  have  given  to  P.,  etc.  Britt. 
c.  41. 


LBTTBREOPHORMINa  See  "Honilas." 

LETTERS  OP  REQUEST.  In  Bnglish  ec- 
clesiastical law.  An  instrument  by  which  a 
Judce  of  an  inferior  court  waives  or  remits 
hia  own  Jurisdiction  in  favor  of  a  court  of 
appeal  immediateljr  superior  to  it. 

betters  of  requestr  In  general.  Me  only 
where  an  appeal  would  lie,  and  lie  only  to 
the  next  immediate  court  of  appeal,  waiving 
neraly  the  primary  Jnrisdlction  to  the  prop^ 
fr  appellate  court,  except  letters  of  request 
from  the  most  inferior  ecclesiastical  court, 
whldi  may  be  direct  to  the  court  of  arches, 
altkonah  one  or  two  courts  of  appeal  may 
by  this  he  ousted  of  their  Jnrlsdietton  as 

courts  of  appeal.    2  Add.  Ecc.  406.    The  ef-    _   ^  

feet  of  letters  of  request  is  to  give  jurisdlc   rouiU  w  mromt.  A,  de  b! salut:  tiacheg 
tkm  to  the  appellate  court  in  the  first  in- 
stance.  See  a  form  of  letters  of  request  in  2 
ChIL  Prac.  498.  note  (h). 

LETTERS  OF  SAFE-CONDUCT.  No  sub- 
ieet  of  a  nation  at  war  with  England  can.  by 

the  law  of  nations,  come  Into  the  realm,  nor 
can  travel  himself  upon  the  high  seas,  or 
aend  his  goods  and  merchandise  from  one 
place  to  another,  without  danger  of  being 
seized,  unless  he  has  "letters  of  safe-con 
duct,"  which,  by  divers  old  statutes,  must  be 
granted  under  the  great  seal,  and  enrolled 
la  rfiancery,  or  else  are  of  no  effect;  the 
sovereign  being  the  best  judge  of  such  jmer- 
gencies  as  may  deserve  exemption  from  the 
general  law  of  arms.  But  jia.sBpnrts  or  li- 
iitatwfm  from  the  ambassadors  abroad  are  now 
nof*  usually  obtained,  and  are  allowed  to  be 
ef  oQual  validity.  Wbarton. 

LETTERS  OF  8LAINS  (or  SLANES).  Let- 
ters subscribed  by  the  relatives  of  a  person 
who  had  been  slain,  declartng  that  they  bad 

rei  pjvtMl  an  a.ssythment.  and  concurring  in 
an  application  to  the  crown  for  a  pardon  to 
the  offender.  These  or  other  evidences  of 
their  concurrence  w«re  necessary  to  found 
the  application.    Bell,  Wet. 

LETTERS  PATENT.   The  name  of  an  In- 


LEUCA,  LEUGA,  or  LEGA  (Law  Lat.) 

 In  Old  French  Law.  .\  league,  con- 
sisting of  fifteen  hundred  paces.  Spelman. 

 In  Old  English  Law.  A  league  or  mile 

of  a  thousand  paces.  Domesday  Book;  Spel- 
man: Fieta.  111..  2.  c.  2.  §  2. 

A  privileged  space  around  a  monastery  of 
a  league  or  mile  in  circuit.  Spelman. 

LEVANDAE  NAVIS  CAUSA  (Lat.)  In  civil 
law.  For  the  ssike  of  lightening  the  ship. 
Coods  thrown  overboard  with  this  purpoae 
are  subjects  of  a  general  averate^ 

LEVANT  ET  COUCH  ANT  (Law  Fr.)  Ris- 
ing up  and  lying  down.  A  term  mpllsd  to 
trespassing  cattle  which  have  remaliwd  long 
enough  upon  land  to  have  lain  down  to  rest 
and  risen  up  to  feed,  which,  in  general,  is 
held  to  be  a  night  and  a  day.  S  Bl.  Comm.  9. 

LEVANTES  ET  CUBANTES.  Same  as 
Icrant  rt  rouchmil . 

Applied  by  Bracton  to  villeins  who  lived 
on  tbelr  lofd'a  estate.  Bnwton.  foL  9b. 
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LEVARI  FAC1A8  (Lat.  that  you  caiue  to 
be  l«Tt0d). 

—In  Practice.  A  writ  of  execution  di- 
recting the  sheriff  to  cause  to  be  made  ot  the 
lands  and  <diattel8  of  the  Judgment  delitor 

the  Slim  recovered  by  the  Judgment. 

Unilor  this  writ,  the  sheriff  was  to  sell  the 
goodH  and  collect  the  rents,  issues,  and  prof- 
its of  the  la&d  In  queatioii.  It  has  been  gen- 
enllr  sapwseded  bjr  the  remedy  Iqr  eleffit, 
which  was  given  by  St.  Weptmlnster  II.  (IS 
Edw.  1.)  c.  18.  In  case,  however,  the  Judg- 
ment debtor  is  a  clerk,  upon  the  sheriff's 
return  that  he  has  no  lay  fee,  a  writ  in  the 
nature  of  a  levari  facias  goes  to  the  bishop  of 
the  diooese,  who  thereupon  sends  a  seques- 
trmtion  ot  the  profits  ot  the  clerk's  benefice, 
directed  to  the  ehareli  wardens,  to  collect 
and  pay  them  to  the  plaintiff  till  the  full 
sum  be  raised.  Yet  the  same  course  is  pur- 
sued upon  a  fl.  fa.  2  Burn,  Ecc.  Law,  329. 
See  2  Tldd.  Prac.  1042;  Comyn.  Dig.  "Bxecu- 
tiOB"  (C  4) ;  Pinch.  Law,  471;  S  BL  Comm. 

m. 

——In  American  Law.  A  writ  used  to  sell 
tends  mortgaged,  after  a  Judgment  has  been 

obtained  by  the  mortgagee,  or  his  assignee, 
against  the  mortgagor,  under  a  peculiar  pro- 
ceeding autliorlied  tqr  statute,  t  Boor.  Inst, 
note  3S96. 

LEVARI  FACIAS  DAMNA  DE  DI88EISI- 
toribua.  A  writ  formerly  directed  to  the 
Sheriff  tor  the  levTillf  of  damages,  which  a 
disseisor  had  been  condemned  to  pay  to  the 

dieseiKoo.  Cow^ell. 

LEVARI  FACIAS  QUANDO  VICEC0ME8 
retomavK  quod  non  habuit  emptores.  An 

old  writ  commanding  the  sheriff  to  sell  the 
goods  of  a  debtor  which  he  had  already 
taken,  and  had  returned  that  he  could  not 
sell  them;  and  as  much  more  ot  the  debtor's 
goods  as  would  aatlaCy  the  whole  dsM.  Gow- 
eU. 

LEVARI  FACIAS  RESIDUUM  DEBITI. 
An  old  writ  directed  to  the  sheriff  for  levy- 
ing tht>  remnant  of  a  partly-satisfied  debt 
upon  the  lands  and  tenements  Ot  diattsis  ot 
the  debtor.  Cowell. 

LEVATO  VELO  ( I.atJ  An  oxprossion  nsod 
in  the  Roman  law  U'o<le,  11.  4.  S).  and  ap- 
plied to  the  trial  of  wreck  and  salvage. 
Commentators  dlsscrse  about  the  origin  ot 
the  expression,  but  nil  agree  that  its  general 
nifaninK  is  that  these  causes  shall  be  heard 
summarily.  The  most  probable  solution  is 
that  It  refers  to  the  place  where  causes  were 
heard.  A  sail  was  sprf-ad  before  the  door, 
and  officers  employed  to  keep  strangers  from 
the  tribunal.  When  these  causes  were 
heard,  this  sail  was  raised,  and  suitors  came 
directly  to  the  court,  and  their  causes  were 
heard  Immediately.  -As  applied  to  maritime 
courts,  its  meaning  is  that  causes  should  be 
heard  without  delay.  These  causes  require 
despatch,  and  a  delay  unounts  practically  to 
a  denial  ot  Jnstioe.  Emerig.  Tr.  des  Assar. 
c  M,  I  S. 

LEVIABLE.  That  whith  may  ho  loTlod. 


LEVIR.  A  husband's  brother.  Yhemt. 

LEVITICAL  DEGREES.  ThOflO degrees  of 
kindred,  set  forth  in  the  ei^teeoth  ^rjpt^^ 

of  Leviticus,  within  Wlllelh 
hlbitf'd  to  marry. 

LEVY.  To  raise.  Webster.  To  lery  a 
nuisance,  <.  e..  to  raise  or  do  a  nuisance  (9 
Coke.  55) ;  to  levy  a  fine,  i.  c,  to  raise  or 
acknowledge  a  fine  (2  Bl.  Comm.  367;  1 
Steph.  Comm.  SSS);  to  levy  a  tax.  i  to 
raise  or  collect  a  tax;  to  levy  war,  i.  f..  to 
raise  or  begin  war.  to  take  arms  for  attack 
(4  Bl.  Comm.  81) ;  to  levy  an  execution,  t.  <r.. 
to  raise  or  levy  so  much  money  on  ezacation 
(Reg.  Orig.  298). 

 In  Practice.  The  raising  of  the  monev 

for  Which  an  execution  has  be«i  issued.  The 
seising  of  piopariy  under  an  soceentlon. 

LEVYING  WAIt   In  criminal  law.  The 

assembling  of  a  body  of  men  for  the  purpose 
of  effecting  by  force  a  treasonable  object; 
and  all  who  perform  any  part,  howwor 
minute^  or  however  remote  from  the  scene 
of  action,  and  ftho  are  leagued  in  the  gen- 
oral  cnnspirary,  are  considered  as  engaged 
in  levying  war,  within  the  meaning  ot  the 
constitution.  4  Cranch  (U.  S.)  47S.  474; 
Const,  art.  3.  §  3.  See  "Treason;"  Fed,  Oss. 
No.  14,692.  This  is  a  tetrhnical  term,  bor- 
rowed from  the  English  law.  and  its  mean- 
ing is  the  same  as  it  is  when  used  in  8L  16 
Ddw.  m.  4  Cranch  (U.  8.)  471;  Hiai.  Law 
J.  351;  1  East.  P.  C.  «^77:  Alls.  Crim.  Law. 
60fi;  9  Car.  &  P.  129. 


LEWDNESS.    Licentiousness;  an 
against  the  public  economy,  when  of  an 

and  notorious  character;  as,  hy  frequenting 
houses  of  ill  fame,  which  is  an  indictable 
offense,  or  by  some  grossly  scandalous  and 
public  indecency,  tor  which  the  punishment 
at  common  law  fs  fine  and  Imprisonment. - 
The  various  arts  which  constituted  lewdnps« 
at  common  law  are  now  generally  covered 
by  a  Titrlety  of  statutory  offenses,  as  "inde- 
cent ozposure,"  "tasdrious  cohabitation,'* 
etc. 

LEX  (Lat.)  Tile  l;tw;  a  law  lor  the  govern- 
nimf  (if  mankind  in  society.  Among  the  an- 
cient Romans  this  word  was  trequently  used 
as  synonymona  with  rl^t,  fu».  When  pot 
absolutely,  it  means  the  law  ot  the  Twelve 

Tables. 

LEX  AELIA  8ENTIA.  The  Aelian  Sentian 
law.  respecting  wills,  proposed  hy  the  oo»> 

snls  Aelius  and  Sentlus,  and  passed  A  U. 
75f).  restraining  a  master  from  manumitting 
hi.'^  slaves  in  certain  fSflOB-  OslT.  LSK.: 
Halifax,  Anal.  bk.  1.  c.  3. 

LEX  AEQUITATE  QAUOET;  APPETIT 
perfectum;  est  norma  recti.  The  law  de- 
lit;hts  in  equity;  It  covets  perfection!  It  il  a 

rule  of  rlRht     Jf>nk.  Cent.  Cas.  36. 

LEX  AQRARIA.  In  Roman  law.  Th« 
af^rarlnn  law.  A  law  proposed  by  Tiberius 
CracihuR,  .\.  U.  620,  that  no  one  should 
possess  more  than  five  hundred  acres  ot  land, 
and  that  three  oommlaaloiiars  liioaM  bo 
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pointed  to  divide  among  tlM  poorer  people 
what  any  one  had  ahove  that  extent.  Llv. 

LEX  ALAMANNORUM  (or  ALEMANNO- 
rum).  The  law  of  the  Alemannl;  llrat  re- 
duced to  writing  from  the  enatoow  of  the 
coontry  by  Theodoric.  king  of  the  Franks, 
A.  D.  512.  Amended  and  re-enacted  by  Clo- 
talre  11.  Spelmaa;  Boiler,  Hor.  Jnr.  84. 

LEX  ALIQUANDO  SEQUITUR  AEQUI- 
tatem.  The  law  Mmietlmea  followa  e^nitgr. 

3  Wils.  119. 

LEX  AMi88A.  One  who  ia  an  infamous, 
peijared,  or  ovtlawed  perwrn.  Braeton,  lit. 
4,  c  19. 

LEX  ANOLIAE.  The  law  of  England;  the 
eommoa  taw;  or,  the  cartMgr  of  Bngtaad. 

LEX  ANGLIAE  E8T  LEX  MI8ERICOR- 

diae.  The  law  Of  Bnglaiid  la  a  law  of  maroj- 

2  Inst  315. 

LEX  ANGLIAE  NON  PATITUR  AB8UR- 

«lwn.  The  law  of  Englaad  does  not  mffor  an 
•baorilty.  9  Ooke»  U. 

LEX  ANGLIAE  NUNQUAM  MATRIS  8ED 
semper  patris  conditionem  imitari  partum 
Judical.  The  law  of  England  rules  that  the 
offering  ahall  alwafs  follow  the  oondiUon 
of  the  father,  nefor  that  of      motlMr.  Co^ 

utL  m. 

LEX  ANGLIAE  NUNQUAM  SINE  PAR- 
liamento  mutari  potest.  The  law  of  England 
cannot  be  chanced  hot  by  parliament.  % 
last.  218.  619. 

LEX  APPARENS.  In  old  English  and  Nor- 
man law.  Apparent  or  manifest  law.  A 
term  used  to  denote  the  trial  by  battel  or 
duel,  and  the  trial  by  ordeal,  having 
the  eenae  of  prooen  of  taw  (prooett  Wit). 
Spelman.  Called  "apparent"  because  the 
plaintiff  was  obliged  to  make  hiH  right  clear 
by  the  testimony  of  witnesses  before  he 
eould  obtain  an  order  from  the  court  to 
•ummon  the  defendant. 

LEX  AQUILIA.  In  the  Roman  law.  The 
AQUlltan  law;  a  cclohrated  law  passed  on 
the  proposition  of  the  tribune  C.  Aquiliua 
OalluB.  A.  V.  671  regalatinff  the  eompen- 

•nation  to  be  made  for  that  kind  of  damage 
called  "injurious."  In  the  cases  of  killing  or 
wounding  the  slave  or  beast  of  another. 
Inst.  4.  .1:  Dig.  9.  2;  Code.  3.  35;  Calv.  Lex. 

LEX  ATILIA.  In  the  Roman  law.  The 
AtiUan  law;  a  law  passed  on  the  proposi- 
tion of  the  fribinio  L  Atillus  RepuIuB,  A. 
U.  443,  authorizing  the  praetor,  with  a  ma- 
Jortty  of  the  tribune*,  to  appoint  gnardlaaa. 
Changed  hj  Jnattaitan.  Inst  1.  tO.  S.  4. 

LEX  ATINIA.  lb  the  Roman  law.  The 
Atlnlan  law;  a  law  declaring  that  the  prop- 
eHir  la  things  stolen  should  not  be  acquired 
by  preArrlptlon  (u9ucap<on«).  IttflL  2.  6.  2; 
Adam.  Rom.  Ant.  207. 

LEX  BAIUVARIORUM  (BAiORIORUM, or 

■olifi).  Tbe  taw  Of  the  BaTafta»i»  a  bar* 


barous  nation  of  Europe,  first  collected  (to- 
gether with  the  law  of  the  Franks  and  Ale- 
mannl) by  Thendorii'  I.,  and  finally  com- 
pleted and  promulgated  by  DagoberL  Spel- 
maa. 

LEX  BARBARA.  The  barbarian  law.  A 
trrm  applied  to  the  laws  of  thnso  nations 
that  were  not  in  subjection  to  the  Roman 
empire,  rach  as  the  Burgundlan  and  flaltan 
law.  the  taw  of  the  Lombarda.  ete.  Spel- 
man. 

LEX  BENEFICIALI8  REI  CONSIMILI 
remedlum  praestat.  A  beneficial  law  affords 
a  remedy  in  a  similar  case.  2  Inst.  689. 

LEX  BREHONIA  (Law  LaL)  The  Bfibon 

law.    See  "Brehon  Law." 

LEX  BRET0Y8E  (or  BRETOISE).  The 
law  of  the  aadent  Brttons^  or  HanAes  of 

Wales. 

LEX  BURGUNDIONUM.  The  law  of  the 
Burpundians.  a  Ijarbarous  nation  of  Europe, 
first  coinpih'd  and  jmhilslied  by  Gundebald, 
one  of  the  last  of  their  kings,  about  A.  D. 
600.  Spelmaa;  Butler,  Ror.  Jur.  84. 

LEX  CITIU8  TOLERARE  VULT  PRIVA- 
tum  damnum  quam  publicum  malum.  The 
law  would  rather  tolerate  a  private  loos 
than  a  paUtc  evil.  Oo.  Utt  168b. 

LEX  C0MITATU8  (Law  Lat.)  Iii  old  Eng- 
lish law.  The  law  of  the  county,  or  the  law 
administered  In  the  county  court  before  the 
eart  (come*)  or  his  deputy.  Spelmsa. 

LEX  COMMISSORIA.  In  Roman  law.  A 
law  bf  which  a  debtor  and  creditor  might 
agree,  where  a  thing  had  been  pledged  to  the 
latter  to  secure  the  debt,  that,  if  the  debtor 

di'l  not  pay  at  the  day.  the  pledge  should 
become  the  absolute  property  of  the  creditor. 
This  was  abolished  hf  a  taw  of  Oonstantlne. 

Kent.  Comm.  583. 

A  law  according  to  wliifh  a  seller  mipht 
Stipulate  that,  if  the  price  of  the  thing  sold  i 

were  not  paid  wittiln  a  certain  time,  the  sale 
should  be  void.  Dig.  18.  8. 

LEX  COMMUNIS.  The  common  Uw.  See 
"Jus  Gommnna." 

LEX  CONTRA  ID  QUOD  PRAESUMIT. 
probationem  non  recipit.  The  law  admits 
no  proof  afslnst  ttiat  wbldi  It  prasnmea 
Lost,  B7S. 

LEX  CORNELIA  DE  FALSO  (or  FALSIS). 
In  Roman  law.  The  Cornelian  law  respect- 
ing CffiTKsry  or  counterfeiting.  Passed  bgr  the 
dictator  Sjlta.  Dig.  4&  10;  Calv.  Lex. 

LEX  CORNELIA  DE  INJURII8.  In  Roman 
law.  The  Cornelian  law  respecting  injuries: 
a  law  passed  bgr  the  dictator  1m  Oorneltus 
Sylla,  providing  remedies  for  certain  in- 
juries, as  for  battery,  forcible  entry  of  an- 
other's house,  etc.  Calv.  I^x.  Being  the 
most  important  of  the  Cornelian  laws,  It  is 
sometimes  known  generally  as  "Lea  Oor- 
neUa." 
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LEX  CORNELIA  OE  8ICARII8  ET  VENE- 
ficis.  In  Roman  law.  The  Cornelian  law  re- 
specting assassins  and  poisonors.  Passed  by 
the  dictator  Sylla.  Dig.  48.  8;  Calv.  Lex. 


LEX  DANORUM.   The  law  of  the 

Dane-law  or  nane-lage.  Spelman. 


LEX  DE  FUTURO;  JUDEX  DE  PRAETE- 
rito.  The  law  proTldM  for  the  fatoftt;  the 
Judge  tor  the  past 

LEX  DEFICERE  NON  POTEST  IN  JUS- 
titia  exhibenda.  The  law  ought  not  to  fail 
In  dtspentf  ng  Jnitloe.  Go.  Utt  197. 

LEX  DERAISNIA.  The  proof  of  a  thin>,' 
which  one  denies  to  be  done  by  him,  win  ro 
another  affirms  it;  defeating  the  aasertion 
of  hit  advenary.  and  showing  ft  be  against 
1  "asou  or  probability.  This  wa.s  used  among 
the  old  Romans,  as  well  as  the  Normans. 
OowelL 

LEX  DILATIONES  SBMPBR  EXHOIMET. 
The  Utw  always  abhors  delay.  S  last  S40. 

LEX  DOMICILII  (lAt.)  The  law  Ot  the 
domicile.  2  Kent,  Comm.  112.  438. 

LEX   EST   AB   AETERNO.     The  ISW  la 

from  everliist iim.    llrancli.  Princ. 

LEX  EST  DICTAMEN  RATION  18.  Law 

Is  the  dietato  of  reasoai.  Jenk.  Oeat  Cas. 
117. 

LEX  EST  NORMA  RECTI.  Law  la  a  rule 

of  right. 

LEX  EST  RATIO  8UMMA,  QUAE  JUBET 
quae  sunt  utilla  et  necesearia,  et  contraria 
prohibet.  Law  is  the  perfection  of  reason, 
which  commands  what  is  useful  and  neces- 
mry,  and  forbids  the  oontrair.  Go.  LItt 
319b. 

LEX  EST  SANCTIO  SANCTA,  J U BENS 
lionesta.  et  prehibens  contraria.  Law  is  a 
saeted  saactloii.  eommandtng  what  Is  right, 
and  prohibiting  the  contrary.  2  Inst  B87. 

LEX  EST  TUTI8SIMA  CASSIS;  SUB 
clypeo  legis  nemo  decipitur.  Law  is  the  saf- 
est helmet:  under  the  shield  Ot  the  law  no 
one  Is  deceived.  2  Inst  M. 

LEX  ET  CON8UETUDO  PARLIAMENT!. 

The  law  and  onstom  of  parliament.  The 
houses  of  parliament  constitute  a  court  not 
only  of  legislation,  hut  also  of  justice,  and 
have  their  own  rules,  by  which  the  court 
Itself  and  the  suitors  therrta  are  govsraeA* 
May.  Pari.  Prac.  (6th  Bd.)  2M1.  See  1  B1. 
Comm.  163. 

LEX  ET  CON8UETUOO  RKQNL  The  law 
and  custom  of  the  realm;  one  of  the  names 
of  the  eoBUDOB  law. 

LEXFALCIDIA.  See  ^Meldlaa  Law." 

LEX  FA  VET  DOTI.  The  law  favors  dow- 
er.  2*4  Wm.  lY.  e.  106. 


LEX  FINQIT  UBI  8UB8ISTIT  AEQUITAS. 
Law  feigns  where  equity  subsists.  II  Coke. 
90;  Branch,  Princ 

LEX  FORI  (Lat  the  law  ot  the  fonimi 
The  law  of  the  country,  to  the  tribunal  in 
which  an  action  Is  bron^t  6  Ctauk  *  F.  1. 

LEX  PRANCORUM.  The  law  of  the 
Franks:  promuIgat*^(l  by  Theodoric  I.,  .son  of 
Clovis  I.,  at  the  same  time  with  the  law  of 
the  Alemaanl  and  Bavarians.  Spelman. 
This  was  a  different  ooUectioa  from  th«  Salic 
law.  • 

LEX  FRISIONUM.  The  law  of  the  Fris- 
ians, promulgated  about  the  mlMla  of  the 
eighth  century.  Spelman. 

LEX  FURIA  (orFUSIA)  CANINIA.  In  Ro 
man  law.  The  Furlsn  Canlnlan  law;  a  law 
passed  in  the  consulship  of  P.  Furius  Camil- 
lus  and  C.  Canlnius  GallU8»  U.  762.  pro- 
hlMtlng  masters  from  maBUflitttlnir  by  will 
more  than  a  certain  number  or  proportion 
of  their  slaves.  This  law  was  abrogated  by 
Justinian.  Inst.  1.  7;  Code,  7.  S;  Helaer. 
Blem.  Jur.  Civ.  lib.  1,  at  7. 

LEX  GOTHIC  A.  The  Gothic  law.  or  law 
of  the  Goths.  First  promulgated  in  writing. 
A.  D.  486.  ^elman. 

LEX  HOSTILIA.  The  Hostilian  law.  pass 
ed  in  the  consuldlip  of  A.  HoBtltius.  author- 
izing actions  of  theft  to  be  brought  in  the 
name  of  captives  or  person.s  ab.sent  on  th*- 
business  of  the  stato.   Inst.  4.  10.  pr.;  Calv. 

LS9L 

LEX  IMPERATORIA.    The  Imperial  or 

Roman  law.    Quoted  under  this  name  hy 

Fleta.  lib.  1.  (  .  38.  §  15;  Id.  lib.  3.  c  10.  5  3. 

LEX  INTENDIT  VICINUM  VICINI  FAC- 

ta  seira.  The  law  i^wnuaes  thai  oaa  boIi^ 
bor  kaowa  the  aetloos  of  aaother.  Oo.  LItL 

7«b. 

LEX  JUDICAT  DE  REBUS  NECE88ARI0 
f aelendle  quasire  Ipea  fsetla.  The  law  Judges 

of  things  which  must  neeepparlly  be  d^oess 
If  actually  done.    Hrani  h,  Princ. 

LEX  JUDICIALIS.    An  ordeal.    Leg.  H  1. 

LEX  JULIA  MAJE8TATIS.  In  Roman  law 
The  Julian  law  of  majcstj;  a  law  promul 
gated  by  .Tullus  Caesar,  and  again  publlphpd 
with  additions  by  AuRustus,  comprehending 
all  the  laws  before  enacted  to  punish  trans- 
gressors against  the  state.  Halifaji,  Ana!, 
bk.  6,  c  IS;  ObIt.  Lex. 

LEX  LOCI  (LaL)  The  law  of  the  place 
This  may  be  either  lex  loci  contractus  m  ' 
actui,  the  law  of  the  place  of  making  the 
contract  or  of  the  thing  done;  lex  loci  rei 
sitae,  the  law  of  the  place  where  the  thine 
is  situated;  Irx  loci  domicilii,  the  law  of  thf- 
place  of  domicile. 

In  general,  however,  lex  loci  is  only  need 
for  te*  loot  ooafrscetw  out  oofus. 

LEX  LOCI  DELICTUS.  The  law  of  tb« 
place  whrnw  m 
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UBX  LOCI  SOLUTIONIS.  The  law  of  the 
l^lBoe  where  payment  or  perfomuuuse  of  a 

aon tract  is,  by  its  terms,  to  be  maAe. 

LEX  LONGOBARDORUM  (Lat)  Thename 
of  an  aadent  code  in  force  among  the  Lom- 
bards. It  oontains  many  evident  traces  of 
feudal  policy.  It  stirvivod  the  destruction 
of  the  ancient  governmcut  of  I.ombardy  by 
Cliarlemagne,  and  is  said  to  be  sUU  partially 
In  force  fn  eome  districts  of  Italy. 

LEX  MANIFEST  A.  Manifest  or  open  law; 
the  trial  Iqr  duel  or  ordeal.  The  aune  aa 
ler  oiporeM  (q,  v.) 

LEX  MERCATORIA  (Lat.)  That  system 
of  laws  which  Is  adopted  by  all  commercial 
nations,  and  which,  therefore,  constitutes  a 
part  of  the  law  of  the  land.  See  "Law  Mer- 
chant" 

LEX  NECESSITATIS  EST  LEX  TEMPO- 

ris,  i.  e.,  instantis.  The  law  of  necessity  is 
the  law  of  time,  that  is,  time  present  Hob. 
169. 

LEX  NEMINEM  COQIT  AD  VANA  SEU 

Inutilia  peragenda.  The  law  forces  no  one 
to  do  vain  or  useless  things.  Wingate,  Max. 
SOS:  S  BL  OOUB.  144;  2  Bing.  (N.  C.)  121; 
13  East.  410:  7  Fa.  at  206,  214;  8  Johna.  (N. 

Y.  ^  598. 


LEX  NON  INTENDIT  ALIQUID  IMPOS> 
•ibile.  The  law  intends  not  anything  impos- 
sible. 12  0okeb89a. 

LEX  NON  PATITUR  FRACTI0NE8  ET 

divisiones  statuum.  The  law  suffers  no  frac- 
tions and  divisions  of  estates.  1  Coke,  87; 
Branch,  Prlne. 

LEX  NON  PRAECtPIT  INtlTILfA,  QUIA 

inutilis  labor  stuitus.  The  law  commands 
not  useless  things  because  useless  labor  is 
fooUab.  Go.  Utt  W;  6  Ooke,  88a. 

LEX   NON   REQUIRIT  VBRIFICARE 

quod  apparet  curiae.  The  law  does  not  re- 
quire that  to  be  proved  which  is  apparent  to 
the  conrt   8  Coke.  64. 

LEX  ORDINANDL  The  same  as  tor  forf 

(Q.  V.) 

LEX  PAPIA  POPPAEA.  In  Roman  law. 
The  Papian  Poppaean  law;  a  law  proposed 
by  the  consuls  Papius  and  Poppaens  at  the 
desire  of  Augustus,  A.  U.  762,  enlarging  the 
tear  Praetaria  (q,  vj  Inat  8.  8.  2;  HaHfiiT. 
AnaL  hk.  2,  e.  10. 

LEX  PLUS  LAUDATUR  QUANDO  RA- 
tione  probatur.  The  law  is  the  more  praised 
when  it  Is  CDnsouant  to  reason.  3  Ttem  R. 
146;  7  Term  R.  252;  7  Adol.  &  E.  667; 
Leg.  Max.  (3d  London  Kd.)  151. 


LEX 


NEMINEM  COGIT  OSTENDERE'  LEX  POSTERIOR  DEROGAT  PRIORI.  A 
Mdre  praesumitur.  The  law  forces  prior  statute  shall  give  place  tu  a  later, 
no  one  to  make  known  what  he  U  presumed  j  Mackeld.  Civ.  Law,  6;  Broom.  Leg.  Max.  (8d 
not  to  know.  Lofft,  569.  London  Ed.)  27. 


LEX  NEMINI  FACIT  INJURIAM.  The  law 
dote  wrong  to  no  one.  Braneh,  Prlne. 

LEX  NEMINI  OPERATOR  INIQUUM,  NE- 
•nini  facit  injuriam.  The  law  never  works 
an  injury,  or  does  him  a  wrons.  Jenk.  Cent 
Caa.  22. 

LEX  NIL  FACIT  FRUSTRA,  NIL  JUBET 
fruetra.  The  law  does  nothing  and  com- 
ntanda  nothing  in  vain.  3  BulsL  279;  Jenk. 
Gent  caa.  17. 

LEX  NON  A  REGE  EST  VIOLANDA. '  The 
law  is  not  to  be  Tiolated  bf  the  king.  Jenk. 

Cent.  Cas.  7. 

LEX  NON  COGIT  AD  IMPOSSIBILIA. 
The  law  requires  nothing  ImpoiriUe.  Go. 
LdtL  2Slh;  Boh.  88: 1  Boav.  Inat  note  861. 

LEX  NON  CURAT  DE  MINIMIS.  The  law 
does  not  refard  mall  matters.  Hob.  88. 


LEX 


NON  DEFICIT  IN  JUSTITIA  EXI- 
The  law  does  not  fail  in  showing 
inottee.  Jenk.  Gent  Om.  U. 

LEX  NON  EXACTE  OEPINIT,  8ED  AR- 

bitrio  boni  vlri  permittit.  The  law  does  not 
define  exactly,  but  trusts  in  the  Judgment  of 
A  flood  BMUI.  f  HoMi  476. 

LEX  NON  PAVET  VOTIS  DELICATO- 

rum.  The  law  favors  not  the  wlidMO  of  the 
dainty.  9  Coke,  &8a. 


LEX  PRAETORIA.    In  Roman  law.  The 

Praetorian  law:  a  law  by  wliich  every  fi"ed- 

man  who  made  a  will  was  commanded  to 
leave  a  motetr  to  his  potron.  Inst  2.  8.  1. 

L.  C.  B.  Oilhert  has  applied  the  term  to 
the  rules  that  govern  in  a  court  of  equity. 
Qllb.  Oh.  pt  2. 

LEX  PROSPICIT,  NON  RESPICIT.  The 

law   looks   forward,  not  backward.  Jenk. 

Cent.  Cas.  284.    See  "Retrospective  Law." 

LEX  PUNIT  MENDACIUM.  The  law  pun- 
Idles  fidsehood.  Jenk.  Cant  Oes.  16. 

LEX  REQIA.    A  law  by  which  It  was 

claimed  that  the  legislative  power  was?  trans- 
ferred by  the  Roman  people  to  the  emperor. 
Inst  1.  2.  6.  Whether  such  a  hiw  was  passed 
has  been  doubted.  1  Kent,  Comm.  644; 
Tayl.  Cly.  Law,  226.  note. 

LEX  REI  SITAE  (Lat)  The  law  of  the 
Iriaee  of  ritoatlon  of  the  thing. 

LEX  REJICIT  SUPERFLUA,  PUGNAN- 
tia,  incongrtia.  The  law  rejects  superfluous. 
contndletor7,and  Inoongmons  things.  Jenk. 
Gent  Cas.  122,  140,  176. 


LEX  REPROBAT  MORAM. 

approves  of  delay. 


The  law  dis> 


LEX  RESPICIT  AEQUITATEM,  Law  re- 
gards equity.  See  14  Q.  B.  604.  611.  612. 

LEX  RHODIA.  The  Rhodlan  law.  partlcn* 
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larly  the  fragment  of  it  ou  the  subject  of 
jettistm  {<!<■  jactu),  preserved  in  the  Pan- 
dects.  Dig.  14.  2.  1;  3  Kent.  Comm.  232,  233. 

LEX  8ACRAMENTALI8.  Purgation  by 

oath.   Leg.  H.  1. 

LEX  SALICA.  The  Salic  law;  the  law  of 
the  Salian  Fraiikt^.  a  pi'oplc  oi  (Ji-rmany  who 

■etUed  in  Gaui  in  the  fifth  century.  It  is 
tto  tfldait  of  the  tmrtailan  codes,  being  said 

to  have  been  framed  about  A  D  422.  The 
most  celebrated  provision  of  this  code,  one 
eoHdadtng  females  from  inhcritaooe.  Is  otien 
referred  to  alone  as  the  Salic  law. 

According  to  Spelmao,  many  provisions  of 
the  laws  of  Henry  I.  were  taken  from  tblt 
source. 

LEX  8CRIPTA  81  CK88ET,  ID  CU8T00I- 
ri  oportet  quod  morbtit  et  eonsuetudine  In- 

ductum  est;  et,  si  qua  in  re  hoc  defecerit, 
tunc  id  quod  proximum  et  consequens  ei  est; 
•If  al  M  non  appnraat,  tunc  Jus  quo  urbs 
Romans  utitur  servari  oportet.  If  the  writ* 
ten  law  bo  Rilont,  that  which  is  drawn  from 
nianiierH  and  custom  oui;ht  to  be  observed; 
and,  if  that  is  in  any  manner  defective,  then 
ttnt  whfdi  to  next  and  analogoat  to  it;  and, 
if  that  doos  not  appear,  then  the  law  which 
Rome  U.SOS  shoiiki  be  followed.  7  Coke,  19. 
This  maxim  of  Lord  Coke  It  SO  far  followed 
at  the  present  day  that.  In  cases  where  there 
is  no  precedent  of  the  English  courts,  the 
civil  law  is  always  heard  with  respect,  and 
often,  though  not  necessarily,  followed. 
Wharton. 

Lex  8CMPER  DABIT  RKMRDIUM.  The 

law  will  always  jjivo  a  remedy.  3  Pouv. 
Inst,  note  2411;  Bao.  Abr.  "Actions  In  Gen- 
eral" (B)  ;  Branch.  Princ. ;  Broom.  Leg.  Max. 
(8d  London  Ed.)  181;  12  AdoL  *  B.  266;  7  Q. 
B.  451. 

LEX  SEMPER  INTENDIT  QUOO  CON- 
venit  ration!.  The  law  always  intends  what 
la  agreeable  to  reason.  Co.  Litt  78. 

LEX  SITUS.    Mndf>rn  law  LaUn  for  "the 
Inw  of  the  place  where  property  Is  situated." 
Tlia  genoral  mio  is  that  lands  and  other  ' 
Immovables  are  governed  by  the  lex  situs,  i. 
e..  by  the  law  of  the  country  in  which  they  ' 
are  iMaated.  WsaU.  PrlT.  Int.  Law,  61. 

LEX   8PECTAT    NATURAE   ORDINEM.  I 
The  law  regards  the  order  of  nature.  Co.  ' 
Utt  197;  Broom.  Leg.  Max.  (Sd  London  M.) 
SSL  ^ 

LEX  8UCCURRIT  IGNORANT!.  The  laws  1 
succor  the  ii;iinrant.    .lonk.  Cent.  ('as.  15.  < 

i 

LEX  8UCCURRIT  M1N0R1BU8.  The  law  i 
assists  minor*.  Jenk.  Cent  Oas.  57.  t 

LEX  TALIONI8  (Lat.)  The  law  of  retails-  ] 
tion,  an  example  of  which  is  given  in  the 
law  of  Moses,— an  eye  for  an  eye.  a  tooth  for 
a  tooth,  ote. 

Amicable  retaliation  Includes  th  osc  acts  of  f 
retaliation  which  correspond  to  the  acts  of 
the  other  nntton  nndor  idBillar  dreomaton' 
ees.  < 


'      Jurists  and  writers  on  international  las 
'  arc  divided  as  to  the  right  of  one  nation  pus- 
ishing  with  death,  by  way  of  retaliation, 
cltisens  or  subjects  of  anothw  nation,  b 

the  United  States,  no  example  of  such  bar 
barlty  has  ever  been  witnessed;  but  prison- 
,  ers  have  been  kept  tn  close  conflnemant  la 
retaliation  for  the  same  conduct  towarda 
American  prisoners.  See  Rutherforth.  Inist 
bk.  2.  c.  9;  Mart.  Law  Nat.  bk.  8,  c.  1.  J  Z. 
note:  1  Kent,  Comm.  93;  Wheaton.  InL  Lav. 
pt  4,  e.  1,  I  1. 

Vindictive  retaliation  Inelodsa  IhOM  actS 
which  amount  to  a  war. 

LEX  TERRAE  (LaL)  The  law  of  the  land. 
am  "Dao  ProesM  oC  Law." 

LEX  UNO  ORE  OMNE8  ALLOQUITUR. 
The  law  Qpoaks  to  all  with  ona  mouttL  2 

Inst  184. 

LEX  VIQILANTIBUS,  NON  OORMIENTI- 
bus  subvenit.  Law  assists  the  wakoMl.  not 
the  ileeglng.  1  Story,  Oont  (4tti  Bd.>  S8t 

LEX  WALLENSICA.  ThoWallhlnw:  the 

law  of  Wales.  Blount. 

LEX  WI81QOTHORUM.  The  Uw  of  the 
VlBlgoaia.  or  Weatem  OoUia,  who  ostttetf  fa 

Spain;  first  reduced  to  writing  A.  D.  4fi^ 
They  were  made  by  Burlc,  amended  by 
ChlndaswinAna  wmA  Recaswindus.  A  roTislOB 
of  theae  laws  was  made  by  BglSM^  8pel-l 

man. 

LEY  (Old  Fr. ;  a  corrupuon  oi  loi).  La«r 
For  example,  Termes  de  la  Ley. — Terms  of 
the  Law.  In  another,  and  an  old  tedinlcai. 
sense,  ley  slgnlflsa  an  oath,  or  tta  oatli  with 
compurgators;  as,  II  tend  SO  1^  mkt  ptefn- 

tiff''     Britt.  c.  27.  , 

LEY  CIVILE.  In  old  English  law.  The 
ciTfl  or  Roman  law.  T.  B.  H.  8  Mw.  m. ' 

4?  Otherwise  termed  Jej/  cscHpta,  tiia  writ- 
ten law.    Y.  B.  10  Edw.  III.  24. 

LEY  OAQER.  Wager  of  law;  an  ofler  to 
mnke  an  otili  denying  the  eanso  of  aelton  of 

the  plaintiff,  confirmed  by  compurijafors  c, 
v.).  which  oath  usetl  'n  be  allowed  in  cer 
tain  cases.  When  It  was  accomplished.  !t 
was  called  the  "doing  of  the  law,"  feMuu  U 
Irif.  Termes  de  la  Ley.  "Ley;"  2  Bam.  lb  C 
538;  S  Bob.  ft  P.  SS7;  S  ft  4  Wm.  IV.  c  4S.  f 
16. 

LEYE8  OE  E8TILL0.  In  Spanish  U«. 
I.AWS  of  the  age;  a  book  of  explanations  nf 

thi-'  F)irro  Tteah  to  the  number  of  two  hi  • 
dred  and  flfty-two,  formed  under  the  authur- 
Ity  of  Alonao  X.  and  his  son  Sancho.  and  of  | 
Fernando  el  Bmplazado.  and  published  st 
the  end  of  the  thirteenth  centurj'  or  bcg:r 
ning  of  tlif  fnui-teenth.  and  some  of  th»^rn 
are  inserted  in  the  New  Recopllaclon.  Sc<>  I 
White.  New  Reoop.  p.  S64. 

LEZE  MAJESTY.  An  offense  ag&inataoi*^ 
erelgn  power;  trsMon;  fahellion. 

LIABILITY.  Responsibility:  the  atoto  ofl 
one  who  Is  bound  in  law  and  justloa  to  44 
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•omflfhliiff  irMcli  may  be  enforoad  by  ftctl<m. 

This  liability  may  arise  from  oomtxmcts  ei- 
ther express  or  implied,  or  in  coiiMQaence  of 
torts  eommlttBd. 


LIBEL. 

 In  Practice. 


A  written  statoment  by  a 


In  all  time  wwnlng.*' 
300.  801. 


Burton,  Pub.  Laws, 


plaintlg,  in  ecclesiastical  and  admiralty 
eonit^  of  bis  cause  ot'wMan,  and  of  tbe  re* 
Umt  be  seeks  to  obtain  in  a  suit.  T.aw,  Eoc. 
Law.  17:  Ayliffe.  Par.  346;  Shelf.  Mar.  & 
Div.  iJuiil.  Adm.  Prac.  111.  It  performs 
substantially  the  same  ofllce  In  tbe  ecclesi- 
aatf  cal  courts,  and  those  ooarts  which  follow 
the  practice  of  the  ecclesiastii  ;il  (  ourts,  as 
the  bill  in  chancery  and  the  declaration  in 
emnoHm-law  practiee. 

 In  Torts.    That  which  !s  wrltton  or 

printed,  and  published,  calculated  to  injure 
the  character  of  another  by  bringing  him  In- ' 
to  ridicule,  hatred,  or  contempt.  Parke^  J., 
1  u     ees.  ft  IV.  344. 

Everything,  wrlttei.  or  printi  li,  wliich  re- 
flects on  the  character  of  another,  and  in 
pubUslied  without  lawfnl  Jastifleation  or  ex- 
cuse, is  a  libel,  whatever  the  intention  may 
have  been.   15  Mees.  ft  W.  437. 

A  malidons  defamation.  o«proised  either 
in  printing  or  writing,  or  by  signs  or  pic- 
tures, and  tending  either  to  blacken  the  mem- 
ory of  one  who  is  dead,  or  the  reputation  of 
one  who  Is  alive,  and  expose  him  to  public 
hatred,  contempt,  or  ridicnle.  1  Hawk.  P.  C. 
bk-  1,  c.  73,  5  1;  4  Mass.  in^:  2  Pick.  (Mass.) 
115:  9  Johns.  (N.  Y.)  214;  1  Denio  (N.  Y.) 
t47:  24  Wend.  (N.  Y.)  434;  9  Bam.  ft  C. 
172;  4  Man.  ft  R.  127:  2  Kont,  Onnm  13. 

It  has  been  defined,  perhaps  witli  more 
precision,  to  he  a  censorious  or  ridiculous 
writing,  picture,  or  sign  made  with  a  mail- 
dons  or  mischievous  Intent  towards  govern- 
mont.  magistrates,  or  individuals.  3  Johns. 
Cas.  (N.  Y.)  354;  9  Johna  (N.  Y.)  216;  5 
Bin.  (Fa.)  840. 

Any  i)tibli<ation  not  oral,  which  exposes  a 
person  to  hatred,  contempt,  ridicule,  or  ol>- 
lOQUy.  or  tends  to  injure  him  in  his  business 
or  calling,  impair  his  standing  in  society,  or 
cause  him  to  be  shunned  or  avoided  by  his 
neisbborsL  Odgers»  Ubel  ft  &  M. 

LIBEL  OF  ACCUSATION.  In  Sooteb  law. 

The  Instrument  which  contains  the  charge 
against  a  penson  accused  of  a  crime.  Libels 
are  of  two  kinds.  nadBMij,  Indictments  and 
criminal  letters. 

Every  libel  assumes  the  form  of  what  is 
termed,  in  logic,  a  "syllogism."  It  is  first 
stated  that  some  particular  kind  of  act  is 
erimlaal;  as.  that  **tbeft  Is  a  erime  of  a 
heinous  nature,  and  severely  punishable." 
This  proposition  i.s  termed  the  "major."  It 
is  next  statfMl  that  the  person  :tx:cu8ed  Is 
guilty  of  the  crime  so  named,  "actor,  or  art 
mad  part"  This,  wifli  the  narrative  of  the 
manner  ir:  whirh,  and  the  time  when,  the 
offense  wa^  committed,  is  called  the  "minor" 
proposition  of  the  libel.  The  "conclusion'*  is 
that,  all  or  part  of  the  fiuts  being  proved, 
or  admitted  by  confession,  the  panel  "ought 
to  be  pnnishfi  with  the  pains  of  the  law,  to 
detor  others  from  committing  the  Uke  crime 


LIBELLANT.  The  party  who  files  a  libel 
in  an  ecclesiastical  or  admiralty  caa^  cor- 
responding to  tiie  plntntlit  In  actions  In  tbe 
common-law  courts. 

LIBELLEE.  A  pMty  against  whom  a  libel 
has  been  filed  In  procedings  in  an  eoolssl- 
astical  court  or  In  admiralty,  corresponding 
to  tbe  defendant  in  a  common>law  snlt 

LIBELLU8  (Lat.) 

 In  Civil  Law.   A  little  book.  lAMIm 

supplex,  a  petition,  especialy  to  emperor,  an 
petitions  to  whom  must  l)e  in  writing.  L. 
15,  Dig.  in  jtu  voc.  lAbellum  rcscribere,  to 
mark  on  such  petition  the  answer  to  It.  I* 
2.  §  2,  Dig.  (1e  jur.  fisc.  lAbcUiim  agere,  to 
assist  or  counsel  the  emperor  in  regard  to 
such  petitions,  L.  12,  Dig.  dr  d  str.  pign.; 
and  one  whose  duty  it  is  to  do  so  is  called 
iiiagMer  Hhellontm.  There  were  also  ftro- 
iiidiiistri.  1,  Dig.  (le  nffic.  pracf.  pract. 
Libcllua  accusatorius,  an  information  and  ac- 
cusation Of  a  crime.  L.  17,  §  l .  and  I^  29,  f 
S.  Dig.  ad  leg.  Jul.  de  adult.  Libellus  divor- 
tii.  a  writing  of  divorcement.  L.  7.  Dig.  de 
divort.  et  repud.  Libellus  reruvi.  an  inven- 
tory. Caiv.  Lex.  lAbellut  or  oratio  oonauh 
torta,  a  message  bj  wbl^  emperors  laid 
matters  before  senate.  GUt.  Iml;  Snet 
Caes.  56. 

A  writing  In  which  is  contained  the  names 
of  the  plaintiff  (actor)  and  defendant  (re- 
us), the  thing  sought,  the  right  relied  upon, 
an<l  name  of  the  tribunal  before  Wblcb  the 
action  is  brought.  Calv.  Lex. 

lAMhtt  eppeflslorfiis,  an  appeal.  Gatr. 
Lex.:  I..  1.  §  ult..  Dig.  ff.  rfe  appellat. 

 In  English  Law  (sometimes  called /ibel- 

lus  ctMwetUlMaMt).  A  bUL  BmelOB,  toh 
112. 

LIBELLUS  CONVENTIONIS.  In  the  clvU 
law.  The  statement  of  a  plaintiffs  claim  In 
a  petition  presented  to  the  nuij^istrate,  who 
directed  an  officer  to  deliver  it  to  the  de- 
fendant. 

LIBELLUS  FAM0BU8  (Lat)    A  libel;  a 

defamatory  writing.  L.  15,  Dig.  dc  pncn.: 
VbcaL  sub  "famont.**  It  may  be  without 
writing;  as.  by  signs,  pictures^  etc.  5  Rep. 
de  fcmotU  Ubeliis. 

LIBELOUS.  OonsUtntlng  a  llbsL 

LIBER  (Lat.) 

 In  Civil  Law.    A  book,  whatever  the 

material  of  which  it  is  made;  a  principal 
subdivision  oT  a  literary  work  thus  the 
Pandects,  or  Digest  of  the  Civil  Law,  is  di- 
vided Into  fifty  books.  L.  62.  Wg.  «s  tepot. 

 In  Civil  and  Old  English  Law.  Free;. 

f.  g..  a  free  (liber)  bull.  Jacob.  Exempt 
from  service  or  jurisdiction  of  another,  e.  g., 
a  free  (IMer)  man.  L.  3.  Dig.  d«  Malu  *om<- 
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LIBER  BANCU8  (Law  Lat)  In  old  Eng- 
llali  law.  Free  bench.  Braeton,  foL  97b. 

LIBER  ET  LBOALIS  HOMO  (Lat.)  A 

fi<'<  and  lawful  man;  ono  worthy  of  being  :i 
juryman.  He  must  neither  be  infamous  uor 
a  bondman.  8  Bl.  Comm.  :{4t).  Brai  ton, 
fol.  14b:  Fleta,  Ub,  6.  c.  25,  S  4;  Id.  Ub.  4.  c. 
6.  §  4. 

LIBER  FEUOORUM  (Lat.)  A  code  of  tbe 
feudal  law,  which  was  compiled  by  dtiecUoii 

of  tti»'  rtnptTor  Fre(it'Hclt  Barbarossa,  and 
published  ill  .Milan,  in  1170.  It  was  divided 
into  five  books,  of  which  tti''  tlrst,  second,  and 
some  fragments  of  the  others  still  exist,  and 
are  printed  at  the  end  of  all  the  modem  edi- 
tions of  the  Cforpun  Jiiri*  OiviUs.  Oiannone. 
bk.  13,  c.  3:  Cruise,  Dig.  prel.  diss.  c.  1, 
f  81. 

LIBER  HOMO  (LaL)  A  free  man;  a  free- 
man lawfully  competent  to  act  as  Jaror.  Ld. 

Raym.  417;  Keb.  503. 

In  London,  a  man  can  be  a  liber  honui  <>i- 
ther  (1)  by  service,  as  having  served  his  ap- 
prenticeship; or  (2)  by  birthright.  bein«  a 
son  of  a  liber  homo;  or  (3)  by  redemption, 
i.  e.,  allowance  of  mayor  and  aldermen. 
There  was  no  Intermediate  state  between 
rillrhi  and  Hhcr  hntnn.  F'leta,  lib.  1.  c  11.  § 
22.  Hut  a  lilitr  h^tnio  co\jld  he  vassal  of  an- 
other.   Bracton.  fol.  25.  • 

•—In  Old  European  Law.  An  allodial  pro- 
prietor, as  oppoaed  to  a  feudatorr.  Calv. 
Lex.  "Alode." 

LIBER  JUDICIARUM  (Lat.)  The  hook  of 
judgment,  or  doom  book.  The  Saxon  Dom- 
hoe.  Oonjeetared  to  be  a  book  of  atatutes  of 
ancient  Saxon  kings.   See  Jacob,  **Domboc;" 

1  BI.  Comm.  64. 

LIBER  NIGER  (Lat.)  Black  book.  A 
name  given  to  several  ancient  records.  See 
"Black  Book  of  the  Exchequer." 

LIBER  NIGER  SCACCARII  (Law  h&i.) 
The  Hhi<  k  Book  of  the  Exchequer,  attributed 
to  Gervase  of  TillbUty.    1  ReOTe,  Hlst  Eng. 

Law,  220,  note. 

LIBER  RUBER  SCACCARII  (Law  Lat) 
The  Red  Book  of  the  Exchequer.  1  Reeve, 
Hist.  Eng.  Law,  220,  note.  See  "Red  Book 

of  the  Exrhcqucr." 

LIBERA  BATELLA  (Law  Lat)  In  ohi 
records.  A  free  boat;  the  right  of  haviBg  a 

boat  to  fish  In  a  certain  water;  a  sp^clrs  of 
free  fishery.  Plac.  Itin.  apud  Ceslriani,  14 
Hen.  vn. 

LIBERA  ELEEM08YNA  (Law Lat.)  In  old 
English   law.     Free  alma;  frankalmoign. 

Bracton.  fol.  27b. 

LIBERA  FALOA  (Law  L^t.)  In  old  Eng- 
lish law.  Frank  fold;  free  fold;  free  foldage. 

1  Leon.  11. 

LIBERA  LEX  (Law  Lat.)  In  old  English 
law.  Frank  law;  free  law;  otherwise  called 
/(■./■  ttrnii  11].  r.l  Called  lifinn,  acconlins  to 
Lord  Coke,  to  distinguish  men  who  enjoy  it. 
aad  whose  beat  and  freest  birthright  it  is. 


from  them  that  by  their  offenses  have  lost  it- 
Co.  Litt,  94b.  At)iift<'r(  Uhcram  Ifyrni,  to  lose 
one's  frank  law.  3  BL  Comm.  34<i:  4  BL 
Comm.  136;  Crabb.  Hiat  Eng.  Law.  318,  319; 
Co.  Litt  294b;  Fleta,  lib.  4.  c.  8.  f  2. 

LIBERA  PISCARIA  (Law  Lat.)  In  old 
English  law.  A  free  fishery  («.  r.)  Co.  lAtt. 
ISZa. 

LIBERA  WARRENA  (Law  Lat.j  In  old 
HtBg^Ush  law.  Free  warren  (9.  v.) 

LIBBRAM  LEGEM  AMITTERE.   To  lose 

one's  free  law  (called  the  villainous  judc:- 
ment)  to'l>ecome  discredited  or  disabled  as 
juror  and  witness,  to  forfeit  goods  and  dmt- 
tels  and  lands  for  life,  to  have  those  lands 
wasted,  liouses  razed,  trees  rooted  up,  aini 
one's  body  committed  to  prison.  It  was  ai.- 
ciently  pronounced  against  oonepirators,  but 
is  now  disused,  the  ponlduntot  substituted 
being  fine  and  imprlsonmenL  ^wk.  P.  C 
61.  c.  72.  5  9;  3  Inst  221. 

LIBERARE. 

~— In  the  CM!  Law.  To  free  or  set  tree; 
to  liberate;  to  give  one  his  libertr*  Calr. 

Lex. 

 In  Old  English  Law.  To  deliver,  trans- 
fer, or  hand  over.   Applied  to  writs,  panels 

of  jurors,  etc.    Bracton.  fols.  116.  176b. 

LIBERATA  PECUNIA  NON  LIBERAT  OF- 
ferentem.  Monf^y  lieing  restored  does  not 
set  free  the  party  olfering.  Co.  Litt.  207. 

LIBERATE  (Lat.)  In  English  in  a.  ti<r  A 
writ  which  issues  on  lands,  tenements,  and 
chattels,  being  returned  under  an  extent  on 
a  statute  staple,  coramandlns  the  .sheriflf  to 
deli\f  r  them  to  the  plaintiff,  by  the  extent 
and  i'l'i" ai.sement  mentioned  in  the  writ  of 
extent,  and  in  the  sheriff's  return  thereto^ 
See  Comyn.  Dig.  ''Statute  Staple"  (D  6). 

LIBERATIO. 

 In  Old  English  Law.    Liv(  r>  :  mcmoy 

paid  for  the  delivery  or  use  of  a  thing. 

In  Old  Seotoh  Law.   LiTeiy;-  a  fee 
p;iven  to  a  servant  or  oOoer.  Skene  deYwh. 

Sign. 

Money,  meat,  drink,  clothes,  etc.,  yearly 
given  and  delivered  by  the  lord  to  his  domes- 
tic servants.  Blount. 

LIBERATION.  In  civil  law.  The  extin- 
guishment of  a  contract,  by  which  he  who 
was  bound  becomes  free  or  liberated.  Wolff. 
Dr.  Nat  f  749.  Synonymoaa  with  "pav- 
ment"  Dig.  50.  16.  47. 

LIBERI. 

In  Saxon  luiw.  Freemen;  the  posses- 
sors of  anodlal  lands.  1  Reeve,  Rtst  Bng. 

Law  " 

 In  the  Civil  Law.   Children.   The  term 

included  '"grandclitldreii.** 

LIBERI  CHA8EA  (or  CHACIA)  (Law 

Lat.)     In  old  English  law.    A  free  chase 
Reg.  .Jud.  ^7:  Fleta,  lib.  2.  c  41.  §  51. 

LIBERTA8.    Liberty;  freedom;  a  privi- 
lege; a  franchise. 
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LIBERTY 


LIBERTA8  ECCLE8IA8TiCA.  Church  Ub- 
erly,  or  aeclertartlol  Immimlty. 

UBERTAS  EST  NATURALI8  FACULTAS 
ejus  quo<t  euiqutt  fac«r«  lib«t,  nisi  oimkI  de 
Jure  mvt  vl  prohlb«lur.  Liberty  Is  tne  nat- 
ural power  of  doing  whatever  one  pleases, 
except  that  which  Is  restrained  by  law  or 
fom  Oou  Lttt.  lie. 

LIBERTAS  INAE8TIMABILW  RES  E8T. 

Liberty  is  an  inesf imable  good.   Dig.  M.  17. 

106;  Fleta,  lib.  1'.  c  "1.  §  13. 

LiBERTAS  NON  RECIPIT  AE8TIMA- 
tionem.  Freedom  does  not  admit  of  valna- 
tlon.  Bracton,  14. 

LIBERTAS  OMNIBUS  REBUS  FAVORA- 
biiior  est.  Liberty  is  more  favored  than  all 
tblnga  Us.  60. 17. 12S. 

LIBERTAS  REQALE8  AD  CO  RON  AM 

spectantes  ex  concessione  rcgum  a  corona 
exicrunt.  Royal  franchises  relaiiag  to  the 
■  •rown  havo  fniauated  from  the  crown  by 
grant  of  kings.   2  Inst.  496. 

LIBERTATIBUS  ALLOCANDIS.  A  writ 
lying  for  a  citizen  or  burgess,  impleaded 
contrary  to  his  liberty,  to  have  hlB  privilege 
allowed.  Reg.  Orig.  262. 

LIBERTATIBUS  EXIQENDIS  IN  ITINE- 
re.  An  ancient  writ,  whereby  the  king  com- 
manded the  justices  In  ^re  to  admit  of  an' 

attorney  for  th^  defense  of  another's  lib- 
erty.   Reg.  Orig.  19. 

LIBERTI,  or  LIBERTINI.  lu  Roman  law. 
Tho  eondition  -of  those  who,  having  been 
stavea,  bad  been  nmde  free.  1  Brown,  Clv. 
Unr,  99. 

There  Is  some  distinction  between  these 
words.  By  libertus  was  understood  the  freed- 
man  when  considered  in  relation  to  his  pa- 
tron, who  bad  Ijestow^ed  liberty  upon  him; 
and  he  was  called  libertinus  when  considered 
in  relation  to  the  state  he  occupied  In  so- 
ciety subsequent  to  his  manwmlsslon.  Lee. 

Dr.  Civ.  §  93. 

LIBERTICIDE.    A  dt-stroyer  ul  liberty. 

LIBERTIES.  Privileged  districts  exempt 
tram  the  sherilTs  jurisdiction. 

LIBBRTtNUM  INORATUM  LE0E8  CIV- 

iles  in  pristinam  servitutem  redigunt;  sed 
leges  Angliae  semel  manumissum  semper 
ilberum  Judleant.  The  civil  laws  reduce  an 
ungrat'^fiil  froodnian  to  his  original  slavery; 
but  the  laws  of  lilngiand  regard  a  man  once 
manumitted  as  ever  after  ftree.  Go.  LltL  187. 

LIBERTY  (Lat  liber,  free;  Hb&rttt»,  free- 

-Icm.  liberty).  Freedom  from  restraint;  the 
taculty  of  willing,  and  the  power  of  doing 
what  has  been  willed,  without  Influence  from 
without. 

A  privilege  held  by  grant  or  prescription, 
by  which  some  men  enjoy  greater  prlTlleges 
ttkan  ordinary  subjects. 

A  twrltory  with  some  extraordinary  prlvi* 


A  part  of  a  town  or  city;  as,  the  Northern 
Liberties  of  Philadelphia.    See  "Faubourg." 

Civil  liberty  is  the  greatest  amount  of  ab- 
solute liberty  wfaidi  can,  in  the  natnre  of 
things,  be  equally  possessed  by  every  eltisen 
in  a  state. 

The  term  Is  frequently  need  to  denote  the 

amount  of  absolute  librrty  which  ip  actually 
enjoyed  by  the  various  citizens  under  the 
government  and  laws  of  the  State  as  admin- 
istered.   1  Bl.  Comm.  125. 

The  fullest  political  liberty  furnishes  the 
best  possible  guaranty  for  civil  liberty. 

Ueber  defines  civil  liberty  as  guarantied 
protection  against  interftorenee  with  the  In- 
terests and  rights  held  dear  and  Important 
by  large  classes  of  civilized  men,  or  by  all 

,  the  members  of  a  state,  together  with  an 
pfToc  tual  pharf»  in  th"  making  and  adminis- 
tration of  the  law.s.  a.s  the  best  apparatus  to 
secure    that    protection,    including  Black- 

!  stone's  divisions  of  civil  and  political  under 
this  bead. 

Natural  liberty  is  the  right  which  nature 
gives  to  all  mankind  of  disposing  of  their 
persons  and  property  after  the  manner  they 
']\u]^o  most  consonant  to  their  happiness,  on 
condition  of  their  acting  within  the  limits 
of  the  law  of  nature,  and  so  as  not  to  inter- 
fere with  an  equal  exercise  of  the  same 
rights  by  other  men.  Burlam.  Nat.  Law,  e. 

5  15;  1  ni.  Comm.  12:'.  It  is  called  by 
Licber  "social"  liberty,  and  is  defined  as  the 
protection  of  unrestrained  action  in  as  high 
a  degree  as  the  same  claim  of  protection  Of 
each  individual  admits  of. 

Personal  liberty  consists  in  the  power  of 
locomotion,  of  changing  situation,  or  remov- 
ing one's  person  to  whatever  place  one's  In- 
clination may  dii  -  .  (,  without  imprisonment 
or  restraint,  unless  by  due  course  of  law.  1 
Bl.  Comm.  134. 

Political  liberty  is  aii  «^ffpctual  share  in  the 
making  and  administration  of  the  laws.  Lie- 
ber.  Civ.  Lib. 

Liberty,  in  its  widest  sense,  means  the 
faculty  of  willing,  and  the  power  of  doing 
what  has  Im  pn  willed,  without  influence  from 
without.  It  means  self-determination,  unre- 
stralnedness  of  action.  Thus  defined,  one 
being  only  can  be  absolutely  free,  namely, 
God.  So  soon  as  wc  apply  the  word  "  lb  m  •  •** 
to  spheres  of  human  action,  the  term  re- 
ceives a  relative  meaning,  because  the  power 
of  man  Is  limited;  he  Is  subject  to  constant 
i'lfluencpR  from  without.  If  the  Idea  of  un- 
restrainedness  of  action  is  applb t  . 
social  state  of  man.  It  receives  a  limitation 
still  greater,  since  the  pqtial  claims  of  unre- 
strained action  of  all  ncces.sarlly  Involves 
the  idea  of  protection  arain^^t  interference 
by  others.  We  thus  come  to  the  definition, 
that  liberty  of  todal  man  consists  In  the 
protection  of  iiii restrained  action  In  as  high 
a  dpfuee  as  the  same  claim  of  protection  of 
each  individual  admits  of.  or  in  the  most 
efficient  protection  of  his  rights,  claims,  in- 
terests, as  man  or  citizen,  or  of  his  human- 
ity, manifested  as  a  social  being.  See 
Hight."  The  word  "liberty,"  applied  to 
men  In  their  political  stats^  may  be  viewed 
with  reference  to  the  state  as  a  whole,  and 
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In  this  case  means  the  independence  of  the 

state,  of  other  statf  s;  or  it  may  have  refer- 
ence to  the  relation  of  the  citiMn  to  the 
goverament.  in  which  ease  It  Is  called  "po- 
litical" or  "civil"  liberty;  or  It  may  have 
reference  to  the  status  of  a  man  as  a  polit- 
ical lx?ing.  contradistinguished  from  him 
who  is  not  considered  master  over  his  body, 
will,  or  labor,— the  slave.  This  Is  called 
"personal"  liberty,  which,  as  a  mattW  Of 
course,  includ»;8  freedom  from  prison. 

LIBERTY  OF  THE  PRESS.  The  right  to 
print  and  publish  the  truth,  from  good  mo- 
tives an  for  justifiable  ends.  3  Joh;is.  Cas. 
(N.  T.)  iM.  The  right  to  print  without 
prevloas  lleeiisa  or  restraint,  subject  to  tbe 
consequences  of  law.  1  Cow.  <N.  T.)  618; 
13  W.  Va.  182. 

LIBERTY  OF  THE  RULES.  A  privilegi 
to  go  out  of  the  Fleet  and  Marshalsea  pris- 
ons within  certain  limits,  and  there  reside. 

Abolished  by  5  &  6  Vict.  c.  22. 

LIBERTY  TO  HOLD  PLEAS.  The  Uberty 
Of  bttviiig  a  oonrt  of  one's  own.  Thus,  oer- 

tain  lords  had  the  privilege  of  boldlng  pleas 

■^'ithin  their  oww  manors. 

LIBERUM  CORPUS  AE8TIMAT10NEM 
non  raelplt  The  body  of  a  freeman  does  not 
admit  of  valuation.  Dig.  9.  S.  7. 

LIBERUM  EST  CUIQUE  APUD  SE  EX* 
piorare  an  expediat  sibi  consilium.  Every 
one  Is  free  to  ascertain  for  himself  whether 
a  recommendation  is  advantageous  to  his 
interests.    6  .Johns.  ( N.  V.)  181.  184. 

LIBERUM  MARITAGIUM  (Lat.)  In  old 
English  law.  Frank  marriage  (g.  v.)  2  Bl. 
Comm.  116;  Utt  f  17;  Braeton.  foL  SI. 

LIBERUM  SERVITIUM.  Frei>  .s.ivlce; 
service  of  a  warlike  sort  by  a  feudatory  ten- 
ant; sometimes  called  tervUtum  Hbenm  ar- 
morum.  Soma.  GaTeUdnd*  p.  66;  Jaoob;  4 
Coke.  9. 

Service  not  unbecoming  character  of  free- 
men and  soldiers  to  perform ;  as,  to  serv^  un- 
der tibe  lord  In  his  wars,  to  pay  a  sum  of 

money,  and  the  like.  2  HI.  romm,  GO.  The 
tenure  of  free  service  does  not  make  a  vil- 
lein a  free  man,  unless  homage  or  mannml»- 

slon  precede,  any  more  than  a  tenure  by  vil- 
lein services  makes  a  freeman  a  villein.  Brac- 
ton»  fid.  24. 

LIBERUM  80CAGIUM.  In  old  English 
law.    Free  socage.  Bracton»  foL  207;  2  BL 

Comm.  61,  62. 

LIBERUM  TENEMENTUM. 

In  Real  Law.  Freehold;  frank  tene 
ment  2  Bouv.  Inst  note  1680;  1  Washb. 
Real  Prop.  4«. 

 In  Pleading.  A  pica  in  justincation  by 

the  defendant  in  an  action  of  tre8i>aB8,  by 
which  he  claims  that  he  Is  the  owner  of  the 

close  described  in  the  flerlaration.  or  that  it 
Is  the  freehold  of  some  third  person,  by 
whose  command  he  entered.  2  Salk.  453;  7 
Term  R.  366;  1  Wm.  Saund.  299b.  note. 


It  has  the  effect  of  compelling  the  plain- 
tiff to  a  new  assignment,  setting  out  tbe 
abuttals  where  he  lias  the  locus  in  qtto  only 
generally  in  his  deelaration  (11  Bast,  61»7S; 
16  Ea.'^t,  343:  1  Barn.  &  (".  :  't  to  h*>r 
forth  tenan*  y  in  case  he  claim.'^  as  tenant 
of  the  (leffiuiant.  or  the  person  ordering  the 
trespass  ( l  Saund.  2d9b>.  it  admits  poBOOS 
slon  by  the  plaintiff,  and  tt«  tMt  9t  tlM 
commission  of  a  trespans  as  charged,  t  Mo- 

Cord  (S.  C.)  226. 

LIBLAC.  In  Saxon  law.  WiUrhcraft.  par- 
ticularly that  kind  which  oonilstaa  tn  tke 
<om pounding;  and  administering  of  dmss 

and  philters. 

LIBLACUM.  In  Saxon  law.  Bewitching 
any  parson;  also  a  barbarous  saerlllce. 

LIBORUM  APPCLLATIONE  CONTINEN- 

tur  omnia  volumlna,  sive  in  charta,  sive  In 
membrana  sint,  sive  in  quavis  alia  materia. 
Under  the  name  of  books  are  contained  ail 
volumes,  whether  upon  paper,  or  parchnaent. 
or  any  other  material.  Dig.  32.  62.  pr.  et  per 
tot 

LIBRA  ARSA  (Law  l.at.i  In  old  English 
law.  A  pound  burned;  tliat  is.  melted,  or 
assayed  by  melting,  to  test  ito  purity.  Librme 

(irnae  et  pvusnlttr,  pounds  hurned  and  wei^h- 
I  ed.    A  frequent  expression  in  Domesday 
BoolCt  to  denote  the  purer  coin  in  whl^ 
rente  were  paid.  Spelman;  CoweiL 

'  LIBRA  NUMERATA  (Law  Lat.)  In  old 
English  law.  A  pound  counted;  that  is, 
paid  or  reckoned  by  tale  (ad  wastemi),  iSr 
stead  of  being  weighed.  Spelmaa. 

LIBRA  PENSA  (or  PENSATA)  fT>awLat.) 
In  old  English  law.  A  pound  weighed,  or 
tried  by  weight.  Spelman.  See"UbraATaa.'' 

LIBI1ARIU8  (Lat)  In  the  Roman  law.  A 
writer  or  amanuensis;  a  copyist    Dig.  60t. 

17.  92.    See  Calv.  Lex. 

LIBRATA  (Law  Lat.  from  lUixi.  a  pound). 
In  old  English  law.  A  quantity  of  land  yield- 
ing a  pound  rent  per  annum;  a  pound  land. 
Bracton.  foL  16;  Reg.  (Mg.  lb.  94;  flats,  Wb. 
5,  c.  S.  41;  Oowell,  voc.  "Fhidingdeal.** 

LIBRIPENS  iLat.)  In  the  Roman  law.  .\ 
weigher,  or  balance  holder;  the  person  who 
held  a  brazen  balance  in  the  ceremony  of 

emancipation  /«« r  aes  (Bt  Ubnm.  Inst  2. 10. 1; 

Adam.  Rom.  Ant.  52. 

LICENCIADO.  In  Spanish  law.  Lawyer 
or  advocate.   By  a  decree  of  the  SpaaUh 

Kovernment  of  6th  November.  1843,  It  was 
declared  that  all  persons  who  have  obtained 
1  lUplomaa  of  "Licentiates  in  Jurisprudence" 
from  any  of  the  literary  universities  of 
Spain  are  entitled  to  practice  In  aU  the 
courts  of  Spain  without  first  obtaining  PST^ 
mission  by  the  tribunals  of  Justtoa. 

Th^r  title  Is  furnished  them  hy  the  mln- 
iFter  of  the  interior,  to  whom  tlic  universi- 
ties forward  a  list  of  those  whom  they  think 
qnalifled. 

This  law  does  not  apply  to  those  already 
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lioesBed,  who  magr,  however,  obtain  the  beu- 
eflt  of  it,  upon  surrendering  their  license 
and  oompiyinc  irith  certain  other  formall- 
tleo  preaerlbed  hj  the  law. 

LICENSE  (Lat.  Ucerc,  to  permit). 

 By  Government.    An  authorization  by 

the  soTemment  to  an  individual  to  do  cer- 
tain eets,  or  cerrjr  on  a  certain  haafaum. 

TI1Q6,  marria^o  iir'«-nsos,  8aloo&  keepwni'  11- 
oenses.  pilots'  licenses,  etc. 

 In  Contracts.    A  permission;  a  right 

SiTeo  bar  some  competent  authority  to  do  an 
act  irhldi,  without  such  authority,  would  be 
Illegal. 

An  authority  to  do  a  particular  act  or  se- 
rlea  of  aets  oa  aaother*!  land  wtthovt  pos- 
sessing any  estate  therein.  11  Mass.  533; 
4  Sandf.  Ch.  (N.  Y.)  72;  1  Washb.  Real 
Prop.  148. 

The  written  evidence  of  the  grant  of  such 
right. 

An  txerntf'd  !t.  .  iis*'  fxists  Where  the  li- 
censed act  has  been  done. 
*   An  executory  license  exists  wt><ire  the  li- 
censed act  has  not  been  perfomifd. 

An  express  license  is  one  whl<  h  Is  v;iunted 
In  direct  terms. 

An  implied  license  is  one  which  is  pre* 
sometf  to  have  been  giTsn  from  the  acts  of 
the  party  authnrizod  to  give  it. 

It  is  distinguished  from  au  easement, 
which  implies  an  Interest  in  the  land  to  be 
affected,  and  a  lease,  or  right  to  take  the 
profits  of  land.  It  may  be.  however,  and 
often  if-,  coupled  with  a  grant  of  some  inter- 
est in  the  land  itself,  or  right  to  take  the 
prollts.  1  Wadib.  Real  Prop.  148. 

A  license  may  be  by  ^ppcialty  (2  Pars. 
C'ont  L'2t:  hy  parol  (1.3  Mees.  &  \V.  838;  4 
Maule  &  S.  f,t;2;  7  Barb.  IN.  Y.J  4;  1  Washb. 
Real  Prop.  148) ;  or  by  implication  from  cir- 
cumstances, as  opening  a  door  in  response 
to  a  knock  'If'il..  f;2;  2  r.reenl.  Kv.  §  427  ). 

in  International  Law.  Permission 
Siaated  Iqr  a  belUgereat  stale  to  Its  own 
aahfeets,  or  to  the  subjects  of  the  enemy,  to 
carry  on  a  trade  intiTdirted  by  war,  Wlifat- 
OD.  Int.  Law.  475. 

in  Patent  Law.  A  right  granted  by  u 
patentee  to  snoHier  to  use  or  vend  the  pat- 
ented artlrlr. 

 In  Pleading.   A  plea  of  justlfifation  to 

an  action  of  trespasst  Uiat  the  defendant  was 
authorized  by  the  owner  of  the  freehold  to 
commit  the  trespass  complained  of. 

A  lire  use  must  be  specially  pleaded  to  an 
action  o(  trespass  (2  Term  R.  166),  but  may 
be  given  In  efidence  In  an  action  on  (he 
case  CS  Mod.  6;  S  BmI,  SM). 


LICENSBK.  A  person  to  whom  a  license 
granted. 


LICBNtOlt  The  grantor  of  a  license.* 

LICENTIA  CONCORDANDI  (Lat.  leave  to 
agree).  One  of  the  formal  steps  in  the  levy- 
lag  a  fine.  When  an  action  is  brought 
for  the  purpose  of  levying  a  fine,  the  defend* 

ant,  knowing  himself  to  bo  in  the  wrong,  is 
supposed  to  make  overtures  of  accommoda- 


tion to  the  plalntitt.  who  aoeapts  them.  but. 
having  given  pledges  to  prosecute  his  suit, 
applies  to  the  court,  upon  the  return  of  the 
writ  of  covenant,  for  leave  to  make  the  mat- 
ter up.  This,  wtiich  is  readily  granted,  is 
called  the  liosnMa  coaoordtnMK.  6  Oohe^  M; 
Cruise^  Dtg.  tit  S6,  c  S.  SS. 

LICENTIA  LOQUENDI.  Impartance. 

LICENTIA  SURGENOi.  In  old  English 
law.  Libertj  of  rising;  a  llbertr  or  snaoe 

of  time  given  by  the  court  to  a  tenant,  who 
is  essoined,  de  malo  lecH,  In  a  real  action, 
to  arise  out  of  his  bed.  Also,  the  writ  there- 
upon. If  the  demandant  can  show  that  the 
tenant  was  seen  abroad  before  leave  of  court, 
and  before  being  viewed  by  the  knights  ap- 
pointed by  the  court  for  tliat  purpose,  each 
tenant  shall  be  taken  to  bt  deceitfuUjr  aa* 
soined.  and  to  have  made  dstentt.  Bradon, 
lib.  5;  Fleta.  lib.  6,  c.  10. 

LICENTIA  TRANSFRETANOI.  A  writ  or 
warrant  directed  to  keeper  of  port  of  Dover, 

or  other  seaport,  commanrling  hltn  to  let  the 
j  person  who  has  this  license  of  the  king  pass 
over  sea.  Reg.  Orig,  98. 

'  LICENTIATE.  One  who  baa  license  to 
I  practice  any  art  or  fhoaltsr. 

I     LICENTIOUSNESS.    The  doiii^^  what  one 
!  pleases,  without  regard  to  the  rights  of  oth- 
•  ers.  It  differs  from  liberty  in  this,  that  the 
latter  is  restrained  by  natural  or  positive 
law,  and   consists    in    doing  whatever  we 
please  not  inconsistent  with  the  rights  of 
;  others,  whereas  the  former  does  not  respect 
those  rights.  Wolff.  Inst  9  84 

In  a  namnrsr  wmum,  Isfwdam  or  ]aaelTt> 
I  ousness. 

LICERE,  or  LICERI  (LaL)    In  Roman  law. 

To  offer  a  price  for  a  thing:  to  bid  for  It. 

j  LICET  (Lat.)  It  is  lawful;  not  forbidden 
i  by  law. 

Id  omne  Ucitum  est,  Qitod  son  est  legibut 
proMMtum,  guamobrtm,  quod,  lege  permit' 

\  tiutr,  fit,  jKirnoiii  nan  imrctur.  LitTrt'  (fiti- 
inus  quod  legibus.  moribus.  inttitutisque 
conceditur.  Clc.  Philip.  13;  L.  42.  D.  ff.  dtf 
ritu  nupt.  Est  aliquid  quod  non  oporieat: 
I  tametai  licet ;  quicquod  vero  non  lioet  certe 
I  non  oixTtet.  L.  verbam  oportere,  fl.  tfs  verh. 
et  rer.  sign. 

Although.    GalY.  Lex.  An  averment  thst 
'although  such  a  thing  is  done  or  not  done" 
is  not  implicative  of  the  doing  or  not  do- 
ing, bat  a  direct  aTerment  of  it  Viom±  lf7. 

LICET  DISPOStTIO  DE  INTERE8SE  FU- 

turo  sit  inutilis  tamcn  potest  fieri  declaratio 
praecedens  quae  sortiatur  effectum  inter* 
venlente  novo  aetu.  Although  tbe  grant  of 

a  future  interest  be  Inoperative,  vet  a  dec- 
laration precedct)t  may  be  made  which  may 
take  effect,  provided  a  new  act  Intervene. 
Bac.  Max.  reg.  14;  Broom.  Leg.  Max.  (8d 
London  Bd.)  600. 

LICET  SAEPiUS  REQUI8ITU8  (Lat  al- 
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though  often  requested).  In  pleading.  A 
formal  ailegatlon  in  a  declaration  that  the 
defendant  has  been  often  requested  to  per- 
form thf  acts  the  nonpeifomiMice  of  which 

Is  complainf'd  of. 

It  Is  usually  alleged  in  the  declaration  that 
the  defendant,  licet  saepivs  rcqtiisit us.  etc., 
he  did  cot  perform  the  coatract  the  violation 
of  which  It  the  foandatlon  of  the  letlon. 
Tills  allegation  ii^  f-cnerally  suflRcient  %vhen 
a  request  is  not  parcel  oi  the  contract.  In- 
deed,  in  aoish  euet  It  Is  unnecessary  even  to 
lay  a  general  request;  for  the  bringing  of 
the  .suit  is  itself  a  sufficient  requeKt.  1 
Saund.  :J3,  note  2;  2  Sai  nd,  118,  note  3; 
Plowd.  128;  1  WilB.  33;  2  H.  BL  131;  1  Johns. 
Cas.  <N.  T.)  99.  319:  7  Johns.  (N.  T.)  462; 
IS  Tnhns  (N.  Y.)  485;  t  MMle  *  8. 150.  See 
"Demand." 

LICITA  BENE  MISCENTUR,  FORMULA 
nisi  juris  obstet.  Lawful  acts  may  well  be 
fused  into  one,  unless  some  form  of  law  for> 
bid:  e.  ff:  two  having  a  rigui  to  conv«jr,«M.  n 
a  moiety,  may  onlfe  and  convey  the  whole. 
Bac  Max.  94;  Crabb,  Real  Propw  IIA. 

LICITACION.  In  Spanish  law.  The  sale 

made  at  imbllc  min  fion  hy  coproprletors,  or 
coheirs,  (tf  their  juiui  prupei\>  vtnicn  h  nO' 
susceptible  of  helns  advantageously  divided 
in  kind. 

LICITARE  (Lat.)  In  Roman  law.  To  of- 
fer a  price  at  a  s&ie;  to  bid;  to  bid  often; 
to  make  several  bids,  one  above  another. 
Galv. 


1  BL 


LICITATION.  In  civil  law.  An  offering 
for  sale  to  the  highest  bidder,  or  to  him  who 
will  give  most  for  a  thing.  An  act  by  which 
coheirs  or  other  coproprletors  of  a  thing  in 
common  and  undivided  between  them  put  it 
to  bid  between  them,  to  be  adjudged  and  to 
belong  to  the  highest  and  last  bidder,  upon 
condition  that  he  pay  to  each  of  his  copro- 
priolorH  a  part  In  the  price  equal  to  the  un- 
divided part  which  each  of  the  said  copro- 
prletors had  In  the  estate  lidted,  before  the 
adjudication.  Poth.  Cent  Sale,  notes  516, 

638. 

LICIT ATOR.  In  Roman  law.  A  bidder  at 
a  sale. 

LIOFORD  LAW.  See  "Lynch  Law." 

LIEGE  (from  ti;iir.  a  bond,  or  /i7f.«,  a  man 
wholly  uL  i.ouimand  of  his  lord).  In  feudal 
law.  Bound  by  a  feudal  tenure;  bound  in 
allegiaaoe  to  the  lord  pairamount,  who  owned 
no  superior. 

The  term  was  applied  to  the  lord,  or  liege 
lord,  to  whom  allegiance  was  due.  since  he 
was  bound  to  protection  and  a  just  govern- 
ment, and  also  to  the  feudatory,  liegeman, 
or  subject  bound  to  allegiance,  for  he  was 
bound  to  tribute  and  due  subjection.  84  it 
35  Hen.  VHI.  So  lieges  are  the  king's  sub- 
je<  ts.  St.  8  Hen.  VI.  c.  10;  14  Hen.  VIII.  c. 
2.  So  In  Scotland.  Bell.  Diet.  But  In  an- 
cient times  private  persons,  as  lords  of 


manors,  had  their  lieges.  Jacob; 

Comm.  367. 

Liege,  or  ligius.  was  used  in  old  records 
for  fill!,  pure,  or  perfect;  e.  g.,  liQia  potestas. 
full  and  free  power  of  disposaL  Par.  Ant. 
880.  FtohaUy  1b  this  sense  derived  from 
irgitima.  So  In  Scotland.  See  "Liege  Piraa- 
tie." 

LIEGE  HOMAGE.  Homage  based  on  alle- 
giance, as  opposed  to  that  which  implied 
merely  an  a*  kiiowlodgment  of  tenure.  The 
former  was  due  to  the  sovereign  alone,  while 
the  latter  was  rendered  to  any  superior  lord 
of  whom  lands  were  ludd.  1  BL  Oomm.  867. 

LIEQB  LORD.  A  sovertfgn;  a  snperlor 

lord. 

LIEGE  POUSTIE  Uc-iitlma  polf-slnj^i.  In 
Scotch  law.  That  state  of  health  which  gives 
a  pwaon  fall  power  to  dispose  of.  wtortit 
causa,  or  Otherwise,  his  heritable  propertv. 

Bell.  Diet. 

LIEGEMAN.-  He  that  oweth  aUegiance. 
Cowell. 

LIEGER,  or  LEGER.  A  resident  ambas- 
sador. 

LIEQES,  or  LllQB  PEOPLE.  Subjects.  . 

LIEN.  A  hold  or  rlaim  which  one  person 
has  upon  the  prup«  rty  of  anoOier  as  a  se- 
curity for  some  debt  or  chaxve. 

In  Its  original  significance.  It  was  the  rmht 

of  one  in  posspsslnn  of  tho  pprsonalty  of  an- 
other to  detain  it  until  some  claim  was 
satisfied  by  the  owner,  actual  posssMlfm  by 
the  lien  claimant  being  cs.nential.  12  Barb. 
(N.  Y.)  323;  20  Wend,  i  N.  Y. )  467. 

In  modern  n;-:i,:f.  Mie  term  ha.s  been  en- 
larged, and  may  be  defined  as  a  charge  im- 
posed on  specific  property,  real  or  personal, 
!)y  which  it  is  made  socurlty  for  the  per- 
formance of  an  act.   4  Cliff.  (  U.  S.)  225. 

In  every  case  in  which  property,  either 
real  or  personal,  is  charged  with  the  pay* 
ment  of  a  debt  or  duty,  every  such  charge 
may  be  denoniinateil  ;i  lit-n  on  the  prop 
erty.  It  differs  from  an  estate  in  or  title 
to  the  property,  as  it  may  be  discharged 
at  any  time  by  payment  of  the  sum  fisr 
whirh  ilu'  lien  attaches.  It  differs  from  a 
mortL  ij  in  the  fact  that  a  mortgage  is 
made  and  the  property  delivered,  or  other- 
wise, for  the  expri'HK  purpose  of  security; 
while  the  lien  atlarhos  as  incidental  i  *  the 
main  purpose  of  the  bailment,  or,  as  in  case 
of  a  Judgment,  by  mere  act  of  the  law,  with- 
out any  act  of  the  party.  In  this  general 
sense,  the  word  is  commonly  used  by  English 
and  American  law  writers  to  include  those 
preferred  or  privileged  claims  givw  hy  stat- 
ute or  by  admiralty  law,  and  which  seem  to 
liavo  bocti  adopted  from  the  dvil  law,  as  wel! 
as  the  security  existing  at  common  law,  to 
which  the  term  more  eocaetly  applies. 

Liens  are  divided.  In  respect  to  their  ori- 
gin and  nature,  into  rommon  law,  civil  law, 
equitable,  maritime,  and  statutory. 

(1)  Ck»mmon*law  liens.  As  distinguished 
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from  tbe  other  ^Mses,  thej  consist  in  a  mere 
rli^t  to  retain  poflBsnion  until  the  debt  or 
charge  is  i>aid. 

In  the  case  of  a  factor,  an  apparent  excpp 
tion  exists,  as  he  is  allowed  a  Uen  on  the 
proeeeds  of  goods  sold,  u  well  as  on  the 
goods  thrmsplvos.  But  this  seems  to  result 
from  the  relation  of  the  parties,  and  the 
purposes  of  the  hutlmont:  to  eflMtuate 
which,  and  at  the  same  time  give  a  fleenrlty 
to  the  factor,  the  law  considers  the  posses- 
sion, or  right  to  possession,  of  the  proceeds, 
the  same  thing  as  the  possession  of  the  goods 
QiMBselTes. 

A  particular  Hen  is  a  right  to  retain  the 
property  of  another  on  account  of  labor  em- 
Idoyed  or  money  expended  on  that  spedfle 
property.    Whit.  Liens,  9. 

A  general  lien  is  a  right  to  retain  the 
propflirty  of  another  on  aooount  of  a  general 
balance  due  from  the  owner.  3  Bos.  ft  P. 
494. 

(2)  CiviHaw  li-'us.     Th-j  <  ivil    lav.    . n 
braces,  under  the  he«d  of  mortgages  and 
privilege,  the  pecuUaor  ncurittM  which,  in 
the  common  and  maritime  law,*  and  ^tlity, 
are  termed  "liens." 

In  reeard  to  priTlleee,  Domat  says:  ""We 
do  not  reckon  in  the  nnmher  of  privileges 
the  preference  which  the  creditor  has  on  the 
movables  that  have  been  given  him  in  a 
paVni,  and  wliich  are  in  his  custody.  The 
privilege  of  a  creditor  is  the  dlstlngnishlns 
right  which  the  nature  of  his  crerllt  gives 
him,  and  which  malces  him  to  be  preferred 
before  other  creditors,  even  those  who  are 
prior  in  time,  and  who  have  mortgages," 
Domat.  Civ.  Law,  pt.  1.  lib.  ill.  tit.  i.  §  v. 

These  privileges  are  of  two  kinds:  Ono 
gives  a  preference  on  all  the  goods,  without 
any  particular  assignment  on  any  one  thing; 

the  oth(^r  givos  to  tho  rrcd  tors  their  se- 
curity on  certain  things,  and  not  on  the 


(3)  Equitable  liens.  Such  as  exist  In 
equity,  and  of  which  courts  of  equity  alone 
take  cognizance. 

A  lien  is  neither  a  jus  in  re  nor  a  jus  ad 
rem.  It  Is  not  property  in  the  thing,  nor 
does  it  constitute  a  right  of  action  for  the 
tiling.  It  more  properly  constitutes  a  charge 
upon  the  thing.  In  regard  to  these  liens,  it 
may  he  generally  stated  that  they  arise  from 
constructive  trusts.  They  are,  therefore, 
wholly  independent  of  the  possession  of  the 
thing  to  wUch  they  are  attached  as  an  In- 
cumbrance, and  they  can  be  enforced  only 
In  courts  of  equity.   Story,  Kq.  Jur.  §  1217. 

An  equitable  Uen  on  a  sale  of  realty  is 
rtry  different  fram  a  Hen  at  law.  for  It  oper- 
ates after  the  possesFion  ha.s  been  changed, 
and  is  available  by  way  of  charge  instead  of 
detainer.  Adams.  Bq.  Jur.  127. 

(4)  Maritime  liens.  Maritime  liens  do 
not  include  or  require  possession.  The  word 
lien  is  used  in  maritime  law,  not  in  the 
strict  legal  sense  in  which  we  understand  it 
in  courts  of  common  law.  In  which  case  there 
could  be  no  Hen  where  there  was  no  posses- 
sion.  actual  or  constructive;  but  to  express, 
as  if  by  analogy,  ttie  nature  of  claims  which 
ttslttsr  presuppose  nor  originate  in 


slon.    22  Ehig.  Law  ft  Bq.  62.   See  15  Best. 

Law  Rep.  555:  Ifi  Bost.  Law  Rpp.  1.  2*54;  17 
Rost.  Law  Rep.  93.  421.  A  distinction  is 
niado  in  the  United  States  between  qualified 
maritime  liens,  which  depend  upon  posses- 
sion, and  absolute  multlme  liens»  widdh  do 
not  require  nor  depend  upon  pOWWBSion.  7 
How.  (U.  S.)  729. 

(5)  Statutory  liens.  Under  this  head  it  Is 
convenient  to  consider  sjome  of  those  liens 
which  subsist  at  common  law.  but  have  been 
extensively  modified  by  statutory  regula- 
tions, as  well  as  those  which  subsist  entirely 
by  force  of  statutory  regulations. 

The  principal  liens  of  this  class  are  judg- 
ment liens,  and  liens  of  materialmen  and 
buildera 

Liens,  whether  common  law,  equitable,  or 

statutory,  are  either  conventional,  i.  e..  in- 
express  agrefment  of  the  jiarties.  or  by  opei- 
ation  of  law.  by  legal  implication  from  the 
acts  of  parties. 

LIEN  OF  A  COVENANT.    The  comuu  nCO- 

m«it  oC  a  coTenant  stating  the  names  of  the 
covenantors  and  covenantees,  and  the  char- 
acter of  the  covenant,  whether  Joint  or  sev- 
eral. 

LIENOR.  One  who  holds  or  owns  a  Hen. 

LIEU,  LEU,  LIU,  or  LYU  (Law  Fr.;  from 
Lat  loest).  A  place.  Brttt.  c.  27. 

Lieu  C0NU8  (Law  Fr.)  In  old  pleading. 

A  known  iilaep;  a  place  well  known  and  gen- 
erally taken  notice  of  by  those  who  dwell 
about  it,  as  a  castle,  a  manor,  etc.  Whi- 
shaw;  1  Ld.  Raym.  259,  "A  liberty  is  in  the 
nature  of  a  Ucu  cnnus."  North,  C.  J..  2  Mod. 
48. 

LIEUTENANT.  This  word  has  now  a  nar- 
rower meaning  than  it  formerly  had.  Its 
true  meaning  Is  a  deputy,  a  substitute^  from 

the  French  Ucu  (place  or  post)  and  temuit 
(holder).  Among  civil  officers  we  have  lieu- 
tenant governors,  who  in  certain  cases  per- 
form the  duties  of  governors.  lieutenants  of 
police,  etc.  Among  military  men.  "lieuten- 
ant general"  was  formerly  the  titlf  of  a 
commanding  general,  but  now  it  signifies 
the  degree  above  major  general.  Lieuten- 
ant colonel  Is  the  oflScer  between  the  colonel 
and  the  major.  Lieutenant,  simply,  signi- 
fies the  officer  next  below  a  captain.  In 
the  navy,  a  Uisutenant  is  the  second  officer 
next  In  command  to  the  captain  of  a  ship. 

LIFE  ANNUITY.  An  annual  income  to  l)e 
paid  during  the  continuation  Of  a  particular 

life.    See  "  nnuity." 

LIFE  ASSURANCE.  An  Insurance  of  a 
life  upon  the  payment  of  a  premium.  This 
may  be  for  the  whole  life,  or  for  a  limited 
time.  On  the  death  of  the  person  whose  life 
has  been  insured  during  the  time  for  which 
it  is  insured,  the  insurer  is  hound  to  pay  to 
the  insured  the  money  agreed  upon.  1  Douv. 
Inst  note  1281.  See  «Toss." 

LIFE  ESTATE.  An  estate  whose  duration 
is  limited  to  the  life  of  the  party  holding  it 
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or  of  some  other  person;  a  freehold  estate, 
not  of  inheritance.   4  Kent,  Comm.  23.  25. 

LIFE  INSURANCE.  A  contract  of  Insur- 1 
ance  wherein  the  insurer  agrees  to  pay  a 
specified  sum  in  the  event  of  the  death  of  a 
particular  person.  If  it  occur  at  a  time  anil 
under  circumstances  within  the  terms  of  the 
contract. 

LIFE  INTEREST.  An  interest,  limited  by 
the  term  of  the  life,  either  of  the  person  in 
whom  the  right  Is  vested,  or  of  another. 

LIFE  PEERAGE.  Letters  patent,  confer- 
ring the  dignity  of  baron  for  life  only,  do 
not  enable  the  grantee  to  sit  and  vote  in  the 
house  of  lords,  not  even  with  the  usual  writ 
of  summons  to  the  house.  Wharton. 

LIFE  POLICY.   A  policy  of  life  insurance. 

LIFE  RENT.  In  Scotch  law.  A  right  to 
use  and  enjoy  a  thing  during  life,  the  sub- 
stance of  it  being  preserved. 

A  life  rent  cannot,  therefore,  be  constituted 
upon  things  which  perish  in  the  use;  and 
though  it  may  upon  subjects  which  grad- 
ually wear  out  by  time,  as  household  furni- 
ture, etc.,  yet  it  is  generally  applied  to 
heritable  subjects.  Life  rents  are  divided 
into  conventional  and  legal. 

The  conventional  are  either  simple  or  by 
reservation.    A  simple  life  rent,  or  by  a  j 
^separate    constitution,    is    that    which  isi 
granted  by  the  proprietor  in  favor  of  an- ' 
other.    A  life  rent  by  reservation  is  that 
which  a  proprietor  reserves  to  himself  in  ' 
the  same  writing  by  which  he  conveys  the 
fee  to  another.    Life  rents  by  law  are  the 
terce  and  the  curtesy  (q.  v.) 

LIFE  RENTER.  In  Scotch  law.  A  tenant 
for  life  without  waste.    Bell,  DicL 

LIGA  (Law  Lat. )  In  old  European  law.  A 
league  or  confed^'ration  {focdnx.  confonlera- 
tht).  Spelman. 

LIGAN,  or  LAGAN.  Goods  cast  into  the 
f'-a  tied  to  a  buoy,  so  that  they  may  be  found 
-Msain  by  the  owners,  are  so  denominated. 
When  goods  are  cast  into  the  sea  In  storms 
or  shipwrecks,  and  remain  there,  without 
t'oming  to  land,  they  are  distingxiished  by 
the  barbarous  names  of  Jetsam,  flotsam,  and 
ligan.  5  Coke,  108;  Harg.  St.  Tr.  48;  1  Bl. 
Comm.  292. 

LIGARE  (Lat.)  To  tie.  or  bind.  Bracton. 
fo!.  369b. 

To  enter  into  a  league  or  treaty  {inire 
iordus).  Spelman. 

LIGEA  (Law  T  at.)  In  old  English  law.  A 
liege  woman:  a  female  subject.  Reg.  Orig. 
:'.12b. 

LIGEANCE.    The  true  and  faithful  obedl-  ^ 
ence  of  a  subject  to  his  sovereign,  of  a  citizen  ' 
to  his  governiiu'ut.    It  signifies,  also,  the 
territory  of  a  sovereign.    See  "Allegiance." 

LIGEANTIA  EST  QUASI  LEGIS  ESSEN- 
tia;  est  vinculum  fldei.   Allegiance  is,  as  It 


were,  the  essence  of  the  law;  it  is  the  bond 
of  faith.   Co.  Lltt  129. 

LIGEANTIA   NATURALIS,  NULLI3 
tlaustris  coercetur,  nullis  metis  refraentur, 
luilis  finibus  premitur.    Natural  allegiance 
.8  restrained  by  no  barriers,  curbed  by  no 
:)ounds,  compressed  by  no  limits.  7  Coke.  10. 

LIGHTERMAN.  The  owner  or  manager 
of  a  lighter;  a  lighterman  is  considered  as 
a  common  carrier.   See  "Lightera" 

LIGHTERS.  Small  vessels  employed  in 
loading  and  unloading  larger  vessels. 

The  owners  of  lighters  are  liable  like  other 
common  carriers  for  hire.  It  is  a  term  of 
the  contract  on  the  part  of  the  carrier  or 
iighterman,  implied  by  law,  that  his  vessel 
is  tight  and  fit  for  the  purpose  or  employ- 
ments for  which  he  offers  and  holds  it  forth 
to  the  public.  It  is  the  immediate  founda- 
tion and  substratum  of  the  contract  that  it 
is  so;  the  law  presumes  a  promise  to  that 
effect  on  the  part  of  the  carrier,  without 
actual  proof;  and  every  principle  of  sound 
policy  and  public  convenience  requires  it 
should  be  so.  5  East.  428;  Abb.  Shipp.  225; 
1  Marsh.  Ins.  254;  Park,  Ins.  23;  Weskett, 
Ins.  328;  Pars.  Mar.  Law. 

LIGHTS.  Those  openings  in  a  wall  which 
are  made  rather  for  the  admission  of  light 
than  to  look  out  of.  6  J.  B.  Moore,  47;  9 
Bing.  305.    See  "Ancient  Ughts." 

Lamps  tarried  on  board  vessels,  under 
statutory  regulations  or  otherwise,  for  the 
purpose  of  preventing  collisions  at  nighL 

Lamps  or  lights  placed  in  lighthouses,  or 
other  conspicuous  positions,  as  aids  to  navi- 
gation at  night. 

LIGIUS.   A  tie  or  bond  allegiance. 

LIGNA  ET  LAP1DE8  SUB  "ARMORUM" 
appellatione  non  continentur.  Sticks  and 
stones  are  not  contained  under  the  name  of 
arms.   Bracton,  144b. 

LIGULA.  In  old  English  law.  A  copy,  ex- 
emplification, or  transcript  of  a  court  roll  jr 
deed.  Cowell. 

LIMB.  Ordinarily,  only  a  member  useful 
in  fight,  and  the  loss  of  which  would  amount 
to  mayhem  at  common  law.  1  Bl.  Comm. 
130. 

Sometimes  metaphorically  used  for  gen- 
oral  physical  safety. 

LIMENARCHA  (Oraeco-LaL)  In  the  Ro- 
man law.  An  officer  who  had  charge  of  a 
harbor  or  port.  Dig.  60.  4.  18.  10;  Code.  7. 
16.  38. 

LIMITATION  OF  ASSIZE.  In  old  prac- 
tice. A  certain  time  prescribed  by  statute, 
within  which  a  man  was  required  to  allege 
himself  or  his  ancestor  to  have  been  seised 
of  lands  sued  for  by  a  writ  of  assize.  Cowell. 

LIMITATION,  WORDS  OF.  See  'Words 
of  Limitation." 
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LIMITATIOHS. 

 Of  Actions. 


The  statutory  rpHtriction 


of  the  time  within  which  action  may  be 
ferooght. 

Of  Criminal  ProMOUtlona.  The  stat- 
vtoiT  rMMetiOD  of  tlie  time  irltiilii  nUeh 

Indictment  may  be  found  for  an  offense. 

 Of  Estates.  A  circumscription  ot  the 

quantity  of  time  eomprlaed  ta  any  estate,  t 
PresL  Eist.  25. 

The  definition  or  clrcunii^<  ription.  In  any 
conveyance,  of  the  Interest  which  the  grantee 
la  Inteoded  to  take.  The  tern  is  used  by 
different  writers  In  different  senses.  Tha% 
It  Is  used  by  I^rd  Coke  to  denote  the  e»» 
press  definition  of  an  estate  by  the  words  at 
Its  creation,  so  that  It  <annot  endure  for 
any  longer  time  than  till  the  contingency 
happens  upon  which  the  estate  is  to  fail. 
C5o.  lAtt.  23b.  In  the  work  of  Mr.  Sanders 
on  Usee,  the  term  ia  used,  however,  in  a 
teMter  and  more  general  sense,  as  glwn  In 
the  sseomd  dellnltion  above.  i  S^anden;,  Uses 
M.)  121  et  seq.  And,  indeed,  the  same 
wrilera  do  not  always  confine  themselves 
to  one  nee  of  the  term,  though  the  better 
usage  Is  undoubtedly  given  by  Mr.  Stephen 
In  his  note  above  cited.  And  see  Fearne, 
Gont.  Rem.  (Butler's  note  (nl:  9th  Ed.)  10; 
1  Stepli.  Comm.  (iUi  Bd.)  804,  note.  For 
the  distinctions  between  limitations  and  re- 
mainders, see  "Conditional  Limitation;" 
*X3ontingent  Remainder." 

Oonsolt,  sanenlly,  Angell,  Ballanttne»  and 
Price,  on  limltattoas;  FUntoff  and  Wash- 
bum  on  Real  Properly;  Barbonr  and  Bishop 

on  Criminal  Law. 

LIMITED.  Restricted;  bounded;  prescrib- 
ed; oontMd  wlfUa  posIttTO  bonnds;  re- 
strioted  In  daration.  eartsnt*  or  soope. 

LIMITED  ADMINISTRATION.  Spedal  ad- 
ministration.   See  "Administration." 

LIMITED  DIVORCE.  A  divorce  a  mctua  et 
flkoro.  Sea  "IMvoNa.** 

LIMITED  FEE.  A  general  term,  opposed 
to  fee  simple,  and  roveririK  all  n'lallfl^d  or 
conditional  estates  of  inheritance  in  landa 
It  taclndes  base  fees,  oondlttonal  fses,  and 
fees  lalL  S  BL  Gonun.  IW. 

LIMITKO  JURISDICTION.  See  ^JMsdlc- 

Uon.- 

LIMITEO  OWNER.  One  whose  title  in 
lands  Is  IssB  Uuui  n  fee  slinple. 

LIMITED  PARTMBIWHIP.   One  wherein 

the  liability  ot  one  or  more  of  the  members 
is,  by  compliance  with  certain  statutory  pro- 
visions, limited  to  the  amount  of  their  con- 
trlbtttioa  to  the  ci^^tai  stock.  The  term 
"wf&eM  partasfUhlp"  Is  sometimes  used; 
bat  "limited  partnership"  seems  better,  for 
'Articular  partnerships."  or  partnerships 
for  a  single  transaction,  are  semetimes  ealled 
"special  partnerships." 

LINARIUM  (Law  Lat.  from  lintttn,  flax). 
In  old  recorda.  A  place  where  flax  is  sown; 
a  flax  pUL  Fat  St  Hen.  par.  1,  m.  tS: 
BloonL 


LINE. 

 In  Descents.    The  scries  of  persons 

will)  have  descended  from  a  common  ances- 
tor, placed  one  under  the  othor.  In  the  order 
of  their  birth.  It  connects  successively  all 
the  r^atlons  by  blood  to  each  other.  See 
"OonsMigalntty;"  ''Oefrea." 


Or«ftt-grandf«> 

ther,  grcat- 
Ifrandmoiber. 
Grmadfathar, 
0nsdmtlMn 


o6.  Tritevoa,  Triterte. 
6  5.  AUTM,lt«riB. 
o  i.  Atava%Abavle. 

>  3.  Proavw,  Prssvla. 

)  2.  Arna,  Aria, 
il.  Pator,  lUtor. 

©Ego. 

ll.  Filius. 
J  2.  Ncpoa,  Ncpti. 

3.  Pronopo«,  Proneptis. 

4.  Abnepoa,  Abneptij. 
ft.  A^bMipotyAdMftL 


The  line  is  either  direct  or  collateral.  The 
direct  line  Is  composed  of  all  the  persons 
who  are  deeoended  from  each  other.  It  in 
the  dlreet  lin^  any  one  person  Is  swmiied  as 

the  propositus.  In  order  to  count  from  him 
upwards  and  downwards,  the  line  will  be 
divided  Into  two  parts,  the  ascending  and 
descending  lines.  The  ascending  line  is  that 
which,  ooantlng  from  the  propnHtus,  ascends 
to  his  ancestors,  to  hiR  father,  grandfather* 
great-grandfather,  etc.  Tlie  descending  liim 
la  that  which,  counting  from  the  same  pei^ 
son.  descends  to  his  children,  grandchildren. 
great  e;iandchlldren,  etc.  The  j)r<  cedinti  ta 
ble  is  an  example 

The  collateral  Une,  considered  by  itseiC, 
and  In  relation  to  the  common  anoeetor.  Is 
a  direct  line.  It  becomes  collateral  when 
placed  alongside  of  another  line  below  the 
•  ommon  ancestor.  In  wliom  both  lines  unite. 
For  enmpto: 


Direct 
line. 


Bge. 

Thci^e  two  lines  are  independoiit  of  each 
Other;  they  have  no  connection  except  bv 
their  anion  in  the  ptrson  of  the  oomnon  an> 
cestor.  This  rennlon  Is  what  forms  the  rela 
tion  among  the  persons  composing  the  two 
lines. 

A  line  Is  also  paternal  or  maternal.  In  the 
examination  of  a  person's  ascending  line,  the 
line  ascends  first  to  his  father,  next  to  his 
paternal  grandfather,  his  paternal  great- 
grandfather, etc.  so  on  trom  fbflier  to  tether. 
This  is  called  the  paternal  line.  Another 
line  will  be  found  to  ascend  from  the  same 
person  to  his  mother,  his  maternal  grand- 
mother, and  so  from  mother  to  mothm*.  This 
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is;  thf  maternal  line.  These  lines,  however, 
do  not  take  in  all  the  ascendants;  there  are 
many  others  who  must  be  imagined. 

See  2  Bl.  Ck>iiun.  200,  bk.  2,  c.  14;  Poth. 
dM  Soeeeas.  c.  1,  art.  8,  9  2;  "Ascendanta.** 

 Boundary  Lines.  The  division  ln'tween 

two  estates.   Limit;  border;  boundary, 

 Measures.  A  line  is  a  lineal  measure, 

containing  the  one-tweUth  part  of  an  inch. 

LINEA  (Lat)  In  civil  and  <^d  Bnglish 
law.  A  line;  a  series  of  persons  descending 
from  a  common  stock  (Herim  personarum  a 
Ciimmuni  Htipitv  drsn  iidenlium ) .  Heinec.  Blem. 
Jur.  Civ.  lib.  1,  tit.  lU.  $  153.  It  was  aacen- 
4eM  as  wan  aa  dtte^idfiM.  Hale,  Anal.  §  18; 
Fleta.  Ub.  6.  c.  1.  I  11. 

LINEA  RECTA  (Lat.)  The  perpendicular 

line;  the  direct  line;  the  line  of  ascent, 
through  father,  grandfatlier,  eti-.,  and  of  de- 
.scent,  through  son,  grandson,  eti.    Co.  Litt. 

10,  168;  Bracton.  (oL  67;  Fleta,  Ub.  6,  c.  1,  S 

11.  This  is  represented  In  a  diagram  by  a 
vertical  line. 

Persons  springing  from  another  immedi- 
ately, or  mediatt-ly  through  a  third  person, 
are  said  to  be  in  the  direct  line  {liiiea  recto), 
and  are  called  "ascendants"  and  "descend- 
anta."  Mackeld.  Civ.  Law.  f  129. 

LINEA  RECTA  EST  INDEX  8UI  ET  OB- 

liqui;  lex  est  linea  recti.  A  right  line  is  an 
index  of  itself  and  of  an  oblique;  law  is  a 
Una  of  right  Oo.  Utt  158. 

LINEA  RECTA  SEMPER  PRAEFERTUR 
traitawaffaaH.  Tli«  riglit  Hoe  la  always  pre- 
ferred to  the  collateral.  Co.  TJtt.  la;  Fleta. 
lib.  6.  c.  1;  1  Steph  Comm.  {4th  Ed.)  406. 

LINEA  TRANSVER8ALIS  (LaU)  A  line 
crossing  flie  perpendlenlar  lines.  Where  two 

persons  are  drsi  *>nded  from  a  third,  they  are 
called  "collaterals."  and  are  said  to  be  re- 
lated in  the  coltatml  Una  (HiMa  trantvena 
or  dbliqua). 

LINEAL.  In  a  direct  line. 

LINEAL  CON8ANQUINITY.  Thnt  kind  of 

consanguinity  which  subsists  between  per- 
sons of  wlioni  one  Is  descended  in  a  direct 
line  from  the  other;  as  between  a  particular 
person  and  his  father,  grandfather,  great- 
grandfather, and  ao  upward.  In  the  direet 
ascending  line;  or  between  the  same  person 
and  bis  son,  grandson,  great-grandson,  and 
so  downwards.  In  the  direet  deacendlng  Una. 
8  Bl.  Comm.  tot. 

LINEAL  DESCENT.  Descent  in  a  right 
line,  as  where  au  estate  descends  from  an- 
cestor to  heir  In  one  line  of  saoeeealon,  aa 

opposed  to  collateral  descent,  which  is  de 
stent  in  a  transverse  or  zigzag  line,  namely, 
up  through  the  common  aaoaator,  and  than 
down  from  him. 

LINEAL  WARRANTY.  .\  warranty  by  an- 
cestor from  whom  the  title  did  or  might 
have  CQOM  to  hair,  t  BL  Oomm.  tOl;  Rftwla^ 


Cov.  30;  2  Hilliard.  Real  Prop.  360.  Thu.' 
a  warrant  by  an  elder  son  during  lifetime 
of  father  was  lineal  to  a  younger  son,  but  a 
warranty  by  younger  son  was  collateral  to 
elder;  for,  thongh  the  younger  might  take 
the  paternal  estate  through  the  elder,  the 
elder  could  not  take  it  through  the  younger. 
LitL  §  708.  AboUahad.  t  *  4  Wm.  IV.  c.  74. 
9  14. 

LINES  AND  CORNERS.  In  deeds  and  aur 
veys.  Boundary  lines  and  their  angles  with 
each  other.  17  Miss.  459;  21  Ala.  66;  9  Fost 
ft  H.  (N.  H.)  471;  10  Grat  tVn.)  44S;  14 
Qa.  141. 

LIQUERE  (Lat.)  In  the  civil  law.  To  be 
clear,  evident,  or  satisfactory.  When  a  fnr 
dex  was  in  doubt  how  to  decide  n  oaac^  iM 
repreaented  to  the  praetor,  under  oath,  siii 

non  liqiirrr.  that  it  was  not  clear  to  him,  and 
was  thereupon  dis<'harged.    Calv.  Lex. 

LIQUET.  It  is  dear  or  apparent;  it  ap- 
pearaw  AoMs  liquet.  It  aufflciently  appeara. 
1  Strange.  41t. 


LIQUIDATE.  Topay;  toaatUe. 

8  Wheat.  (U.  S.)  .122. 

To  ascertain  or  make  certain  in  amount. 
tOOft.  5t. 

LIQUIDATING  PARTNER.  The  member 
of  a  dissolved  partnership  who  winds  up  ita 
business.  Shnmaker.  Partn.  128. 

LIQUIDATION.  A  fixed  and  determinate 
valuation  of  fhlnga  whldi  befora  were  ui* 
certain. 

LIQUIDATOR.  A  person  appointed  to  car- 
ry out  the  winding  up  of  a  company. 

LIS  (LaL)  A  controvanqr  or  diaputo.  See 
"Lls^Mota." 

A  suit  at  law;  an  action;  a  ronfrov.rsy 
carried  on  In  form  of  law.  In  the  civil  law, 
this  waa  a  nu>re  general  term  than  actio. 
LHi»  nomen  omnem  actionem  ftiffniflcqt,  the 
term  tin  signifies  every  kind  of  action.  Dig. 
50.  16.  t6;  Oo.  Utt  tOt. 

LIS  ALIBI  PENDENS.    A  snft  pendlag 

elsewhere.  The  fact  that  proceedings  arf 
pending  between  a  plaintiff  and  defendant  in 
ane  court  in  respect  to  a  given  matter  is  fre- 
quently a  ground  for  preventing  the  plain- 
tiff from  taking  proceedings  In  another  ooart 
against  the  same  defendant  for  the  same  ob- 
ject, and  arising  out  of  the  same  cause  of 
action.  Rapalja  ft  L. 

LIS  MOTA  (Lat.)  A  controversy  l)egun. 
I.  c.  on  the  point  at  issue,  and  prior  to  com- 
mencement of  judicial  proceedings.  QvA 
eontfpvaray  la  taken  to  arlaa  on  the  adreat 
of  the  state  of  facts  on  which  the  claim  rest?; 
and  after  such  controversy  has  arisen  (pott 
Htem  motam  ).  no  declarations  of  deceased 
memhers  of  family  aa  to  matters  of  pedlgrsa 
are  admissible.  6  Oar.  *  P.  560;  4  Campb. 
417;  2  Rubs.  &  M.  161;  Greenl.  Ev.  55  131. 
132;  4  Maule  ft  S.  497;  1  Pet  (U.  S.)  227; 
36  BariK  (N.  T.)  IIT. 
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LIS  PENDENS  (T.at.)    A  pending  suit. 

The  control  whi<  li  a  court  has.  during  the 
ji'.  iuleni  y  of  an  action,  ovt-r  property  In- 
volved therein.  Bennett,  Ll8  Pendens,  S  2. 

The  property  Involved  in  the  re».  Its  cbar* 
acter  remains  fixed  during  the  litipation. 
and  this  litigated  or  contested  quality  is 
ealled  re$  UHifiota.  IA§  penOmts,  noMoe  of 
lis  pedens.  and  rule  lis  prriflrv.i.  when  used 
without  reference  to  a  statute  deflniuK  their 
mining,  are  synonymou  terma.  BeufelAtf 
Us  Pendsns.  U  2.  69. 

One  who  pnrehases  property  pending  an 
action  ooncerninK  it  { pcndcntr  Uir.  q.  v.) 
takM  subject  to  the  event  of  the  action,  the 
masdm  of  the  law  belns  pendente  lite  nilM 
innovetvr.  » 

All  real  property  is  subject  to  Us  pendens 
(45  N.  H.  517  ).  and  all  personalty  (37  Pa. 
St.  363;  23  Wis.  1)  except  negotiable  paper 
(108  V.  8.  «0e;  48  N.  T.  818). 

To  conBtitute  Us  petidnis  there  must  bo  an 
action  actually  commenced  (27  Mo.  560)  in 
a  court  of  competent  jurtodlction,  involving 
the  title  to  particular  property  (13  R.  I. 
102).  to  which  the  claimant  of  the  property 
is  a  party  (24  Iowa.  155).  and  the  property 
must  be  sulDciently  described  in  the  plead- 
ings so  that  It  can  be  Identified  Iqr  reMon- 
able  inquiry  (4  Jehns.  Cb.  [N.  T.]  89). 

LIST.  A  table  of  cases  arranged  for  trial 
w  argument:  as.  the  trial  Hat,  the  argument 
list.  3  Bouv.  Inst,  note  8081.  See  **Calett- 
dar." 

LISTERS.  This  word  is  used  in  some  of 
the  states  to  designate  the  persons  appointed 
to  make  lists  of  tazables.  See  Rer.  St  Vt 
588. 

LITE  PENDENTE  (Lat.)  Pending  the 
suit.    Fleta.  lib.  2.  c.  54.  §  2n. 

LITEM  8UAM  FACERE  (LaL)  To  make 
a  suit  his  own.  Where  a  iude9,  from  par- 
tiality or  enmity,  evidently  favored  either  of 
the  parties,  he  was  said  Utem  suam  facere. 
GatT.  Luc. 

LireilA  (Lat)  A  letter:  the  letter  of  a 
law.  as  dlsttngoished  from  ita  epirit  See 

"I/etter" 

LITERA  PISANA.  The  Pisan  letter.  A 
term  applied  to  the  old  character  in  which 
tha  copy  of  the  Pandects  formerly  kept  at 
In  Italy,  was  written.  Spelman. 


LITERAE.  Letters.  A  term  applied  lu  old 
English  law  to  vaiious  instruments  In  writ* 

Ing.  public  and  private. 

LITERAE  DIMIS80RIAE.  Dimissory  let- 
ters.  See  "Dimlssoriae  TJtterae." 

LITERAE  HUMANIORES.  A  term  includ- 
ing Greek,  Latin,  general  philology,  logic, 
moral  philosophy,  metarphysics;  the  name  of 
the  vrinetpal  eontae  nt  atady  in  the  UUver* 
atty  of  Oxford,  wnarton. 

LITERAE  MORTUAE.    Dead  letters;  ful- 
fllUng  words  of  a  statute.   Lord  Baoon  ob- 
tbat  "there  are  In  ererr  atatata 


tain  words  which  are  as  vein?,  where  the  life 
and  blood  of  the  ^^tatute  cometb.  and  where 
all  doubts  lio  arise,  and  the  rest  are  Uterae 
mortuae,  (ulfilliag  words."  Bac.  St  Uaes, 
(Works*  It.  189). 

LITERAE  PATENTE8.  Letters  patent; 
literally,  open  lettera. 

LITERAE  PATENTE8  REGIS  NON 
erunt  vaeuae.  Letters  patent  of  the  king 
shall  not  be  told.  1  Bnlst  8. 

LITERAE  PROCURATORIAE  (Lat  )  la 
civil  law.  Letters  procuratory;  a  written 
authority,  or  power  of  attorney  {litera  at- 
tomaii),  given  to  a  pfoenrator.  Vlcat; 
BradOB,  Ma.  4048. 

LITERAE  RECOGNITIONIS.  In  mari- 
time law.  A  blii  of  lading.  Jacobsen,  Sea 
Lawa.  178. 

LITBRABSCRIPTAEMANENT.  Written 
words  last 

LITERAE  SIGILLATAE.  In  old  Encllsh 
law.  Sealed  letters.  The  return  of  a  sheriCf 
was  ao  called.  Fleta,  lib.  8,  c  84,  f  18. 

LITERAL  COITTRACT.   In  civtl  law.  A 

contract  the  whole  of  the  evidence  of  which 
is  reduced  to  writing.  This  contract  is  per- 
fected by  the  writing,  and  binds  the  party 
who  subscribed  it,  although  he  has  received 
no  consideration.   Lec.  Elm.  §  887. 

LITERAL  PROOF.  In  civU  law.  Written 
evidence. 

L1TBRARV  ^ROreRTY.  The  interest  of 

an  author,  or  tliose  who  claim  under  him.  In 
his  work  before  or  after  publication,  and 
with  or  without  oopyriaiht    Drone.  Oopy> 

right.  97. 

Literary  property  is  the  common  law  own- 
ership of  the  original  work,  (^lpy^ight  is 
the  statutory  right  to  make  all  the  copies  of 
it  that  shall  be  made  for  a  term  of  years. 

Abbott. 

The  scope  of  such  property  is,  in  the  ab- 
sence of  copyright  laws,  that  an  author  has 
the  sole  right  of  first  printing  and  publish- 
ing his  writings.  4  Burrows.  2408.  The  au- 
thor  s  property  right  is  lost  as  soon  as  he 
prints  and  publishes  the  manuscript  (8  Pet 
[  U.  S.1  691) ;  though  a  primte  use  or  circu- 
lation of  a  manusr  ript.  as  for  the  purpose 
of  instructing  students,  will  not  forfeit  the 
atithor  s  literary  property. 

By  statute,  n  penalty  is  denounced  against 
the  publication  9t  a  manuscript  without  the 
author's  consent  Rer.  St  U.  S.  1  4888. 

LITERATURA  (Lat  from  litera.  a  letter). 
In  old  English  law.  Education;  learning; 
knowledge  of  letters.  Ad  Utrrntnrnm  ponere, 
to  put  to  learning:  to  put  to  school.  Par. 
Ant  401;  (Lowell.  Minus  sufflciens  in  literor 
fare,  deficient  In  education. 

LITERISOBLIQATiO.  In  Roman  law.  The 

contract  of  nnmen.  which  was  constituted 
by  writing  {scriptura).  It  was  of  two  kinds, 
ris.:   (1)  A  re  4»  pervoama,  wheii  8  traaa* 
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action  was  transferred  from  the  daybook 
(adversaria)  Into  the  ledger  (coder)  In  the 
form  of  a  debt  under  the  nanif  or  heading  of 
the  purchaser  or  debtor  (nomen) ;  aad  (2) 
a  persona  In  personam,  where  a  debt  alreadjr 
standing  undor  one  Mmen  or  heading  waa 
transferred  in  the  usual  course  of  novatio 
from  tbat  nomeii  to  another  and  substituted 
nomen.  By. reason  of  this  transferring,  those 
obligations  were  called  nomina  troMcripti- 
tia.  No  iiKmcy  was.  in  fact,  paid  to  consti- 
tute the  contracL  If  ever  money  was  paid, 
tken  the  neeieii  was  areerlww.  L  e;.  a  real 
contract,  rr  rontractua,  §oA  uot  ft  nowien 
proprium.  Hrown. 

LITIGANT.  One  engaced  In  a  suit;  one 
fond  of  litigation. 

LITIGARE  (Lat.)  To  litigate;  to  carry  on 
a  suit  (litem  agere),  either  as  plaintifT  or 
defendant;  to  claim  or  dispute  liy  action; 
to  tesi  or  try  the  validity  oi  a  claim  by  ac- 
tton. 

LITIGATE.  To  ooatend  In  form  of  law. 

LITtQATION.  A  oontesL  anthorlMd  by 
law,  in  a  court  of  Joatloek  tat  tha  pnrpoM  of 

enforcing  a  right. 

LIT1GI08A  RES.  See  "Lis  Pendens." 

LITIQIOSITY.  In  Scotch  law.  The  pend- 
enej  of  a  suit,  it  is  an  implied  prohibition 
of  alienation,  to  the  disappointment  of  an 
action,  or  of  dlUgsnce,  the  direct  object  of 
which  Is  to  obtain  poesesslon,  or  to  aoqnlra 
the  property  of  a  particular  Btihjpct.  The 
effect  of  it  is  analogous  to  that  of  lnhlbi> 
tlon.  2  BoU,  Comm.  (6fb  Bd.)  111.  8aa  "Lis 


LITIS  DOMINIUM.  In  civil  law.  Owner- 
ship, control,  or  directs  n  of  a  suit.  A  Ac- 
tion of  law  by  which  the  pniployment  of  an 
attorney  or  proctor  iprocuraior)  in  a  suit 
was  authorised  cr  justllled.  be  belas  snp- 
[xiscd  to  '  .1  onif.  by  the  appointment  of  his 
priD<  ipal  idominu9)  or  client,  the  <iominu$ 
nils.  Mciiii  c.  BlSBB.  Jvr.  ClT.  lib.  4.  tit. 
S!§  124ti,  1247. 

LITIS  NOMEN  ACTIONEM  SIGNIFICAT. 

sive  in  rem,  sive  in  personam  sit.  I'ho  wori 
lex.  i.  -e.,  a  lawsuit,  sipnlflee  every  action, 
whether  in  rem  or  in  personam.  lau. 


LITIGIOUS.   That  which  Is  the  subject  o 
a  suit  or  action;  that  which  is  contested  In  a  » 
court  of  Justice.    In  another  Sen^e,  litigious 
aigni''es  a  disposition  to  ins;  a  fondness  for 
Utlgation.  ! 

LITIGIOUS  RIGHTS.    In  French  law 
Those  whl<^  are  or  may  be  contested  either  I 
In  whole  or  in  part,  whether  an  action  has! 
been  commenced,  or  when  there  is  reason  to 
apprehend  one.    Poth.  Vente.  note  584;  9 
MarL  (La.)  188;  TropL  de  la  Vente.  note  984 
a  IOCS;  ISra.  Ctr.  God«,  art  Utt;  Bva.  CIt. 
Oode,  art.  3522,  note  21  See  "Ckmtsntlons 
Jurisdiction." 

LITIS  AESTIMATIO.  The  measure  of  dam- 


LITISPENDENCE.  An  obsolete  tens  Cor 
the  time  during  whidi  a  lawsuit  is  gtlng  ml 

LITISPENOENCIA.  In  Spanish  tew.  The 
( ondition  of  a  sult  pending  in  a  eo«rt  o( 

justice. 

In  order  to  i('nd*>r  this  condition  valid.  It 
is  necessary  that  the  Judge  be  competent  to 
take  cognisance  of  the  eause:  tbat  the  de- 
fendant has  beon  -'uly  citM  to  appear,  and 
fully  infurnied.  in  due  uiuv  auu  anax.  of 
the  nature  of  the  demand,  or  thnt.  if  he  has 
not.  it  has  been  through  his  own  Chult  or 
fraud. 

The  UtispenrJcncia  produces  tWO  eSsoCs: 
The  legal  impossibility  of  allanattag  tbit 
property  In  dlq^te  daring  the  pendeney  of 

the  suit;  the  accumulation  of  all  th"  pro- 
ceedings In  the  cause,  in  the  tribunal  where 
the  suit  is  pending,  whether  the  same  be 
had  before  the  same  judge  or  other  Judces 
or  notaries.  This  cumulation  may  be  re- 
quired In  any  stage  of  the  cause,  and  forni>  a 
valid  exception  to  the  further  proceeding, 
until  the  comQlatloii  Is  eOaetod.  Bscrldie. 
Die.  Rat. 

LITRE.  A  French  moasnre  of  capacity. 
It  is  of  the  size  of  a  decimetre,  or  one-tenth 
part  of  a  cubic  metre.  It  Is  equal  to  fl.088 
cubic  inches.  See  "Measure." 


Lm8  CONTE8TATIO. 

 In  the  Civil  and  Canon  Law.  Contes- 
tation of  suit;  the  process  of  contesting  a 
salt  by  the  opposing  slatmiwts  of  the  re> 
spectlTe  parties;  the  process  of  coming  to 
an  Issue;  the  attainment  of  an  Issue;  the  le- 
soe  itself. 

——In  the  Practice  of  the  Ecclesiastical 
Courts.  The  general  answer  made  by  the 

defendant.  In  which  he  denies  the  matter 
charged  against  him  in  the  libel.  Halifax. 
OlT.  Um,  bk.  S.  c.  11.  No.  9. 


LITTORAL  (li/his).    Belonging  to 
as,  of  sea  and  great  lakes.    Webster.  OOP- 
remwndlng  to  riparian  proprietors  on  a 

stream  or  small  pond  arp  littoral  proprietors 
on  a  sea  or  lake.  But  "riparian"  Is  also  used 
coextensively  with  "littoral."  7  CasiL 
(Mass.)  94.    See  17  How.  ( U.  S.)  426. 

lllTURA.  In  civil  law.  An  obliteraUon  or 
blot  In  a  will  or  other  Instrument.  Dig.  28. 
4.  1.  1. 

LITUS  EST  QU08QUE  MAXIMUS  FLUC 
tus  a  marl  pervenlt  The  shore  is  where  the 
highest  warn  from  Ik*  mt  has  isaelMd. 
Dig.  60.  U.  96:  Angall.  Tld«  Waters.  C7. 

LITUS  MARIS  (Lat.) 

—In  Civil  Ljiw.  Shore;  beach.  QtMflmt- 
tus  eluderet.  Clc.  Top.  c.  7.  Qua  fluotus 
adludit.  Quinct.  lib.  5.  c.  ult.  Quoutgitc 
masimus  /luctu*  a  mart  perrenit.  Celsus. 
Said  to  hare  been  first  so  defined  by  CMoero. 
in  an  award  as  arbitrator.  Ti.  <>2.  D,  rfr  *ierb. 
Mignif.  Qua  maximum  fluctus  eraestuat.  L. 
112.  Dl.  eod.  Hi.   ^vsfsaas  htbermu 
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majrimut  exeurrtt.  Tnst  lib.  2,  de  rer.  <llvi«. 

et  Qual.  S  3.  That  is  to  say.  as  far  is  tke 
largest  winter  wave  runs  up.  Vocab. 

At  Common  Law.  The  shore  between 
oommon  high-water  mark  and  low-water 
mark.  Hale  de  Jur.  Mar.  cc.  4.  5.  6;  3  Kent, 
Comm.  427;  2  Hilliard.  Real  Prop.  90. 

Shore  is  also  used  of  a  river.  6  Wheat 
(U.  8.)  886;  90  Wand.  (N.  T.)  149.  See 
13  How.  (U.  8.)  8S1;  28  Mft.  180;  14  F».  8t 
171. 

LIVERY.  In  English  law.  The  delivery  of 
poaaeolon  of  lands  to  thoae  tenants  who 
hold  of  tlie  kins      capita  or  tty  knltfit'e 

service. 

The  name  OC  a  writ  which  lay  for  tlic 
heir  of  age  to  obtain  poeaeeeion  of  the  aeisio 
of  his  lands  at  the  Icing's  bands.  Fitsb.  Nst 

Brev.  155:  2  Bl.  Comm.  68. 

The  distinguishing  dress  worn  by  the  serv- 
ants of  a  gentleman  or  nobleman,  or  by  the 

member.s  of  a  particular  guild.  "Livery  or 
clothing."  Sayer.  274.  By  St.  1  Rich.  II.  c 
7,  and  St.        Rich.  II.  c.  4.  none  but  the 

■enrants  of  a  lord,  and  continually  dwelling 
In  hie  house,  or  those  abOTe  rank  of  yeomen, 

ehouUl  wear  the  lord's  livery. 

Privilege  of  a  particular  company  or  guild. 
Wharton. 

LIVERY  OF  8EI8IN.  In  estates.  A  dellv^ 

pry  of  possession  of  lands,  tenements,  and 
hereditaments  unto  one  entitled  to  the  same. 
This  was  a  oemmony  used  in  the  common 
law  for  the  conyeyance  of  real  estate;  and 
livery  was  in  deed,  which  was  performed  by 
ihv  u-ofTor  and  thf  ffofftn'  goinE;  upon  the 
land,  and  the  latter  receiving  it  from  the 
former:  or  In  law,  where  the  same  was  not 
made  on  the  land,  but  In  slgbt  Of  it  8  Bl. 
Comm.  315,  316. 

In  moat  of  the  states,  livery  of  seisin  is 
uiaacasaaiy,  it  having  been  dispensed  with 
either  by  express  law  or  by  usage.  Hie  re- 
cording of  th<-  deed  has  the  same  effect. 
Washb.  Real  Prop.  14.  35.  In  Maryland,  how- 
•Tsr,  It  asems  that  a  desd  cannot  operate  as 
a  fsOflBient  without  livery  of  seisin.  5  Har. 
ft  J.  (Md.)  ir.8.  See  4  Kent,  Comm.  381;  1 
Mo.  553;  1  Pet.  (U.  S.)  508;  1  Bay  (S.  C.) 
107:  5  Har.  ft  J.  (Md.)  158;  11  Me.  818; 
Dane.  Abr.   See  "Seisin." 

LIVERY  STABLE.  A  placti  where  horses 
aad  vaUcles  are  kept  to  ha  let  to  tiM  vnb- 
Mc.   See  30  La.  Ann.  1095. 

Though  some  other  related  business  may 
be  carried  on.  as  tlio  boarding  of  horsoa  for 
hire,  the  keeper  of  the  stable  is.  as  to  such, 
an  agister.  et&.  aa  tbe  ease  may  be.  not  a 
Uvory  stabla  keeper. 

LIVRE  TOURNOIS.  In  common  law.  A 
coin  used  in  France  before  tbe  rSTOlntion. 
It  is  to  be  computed,  in  the  valorem  duty 
on  poods,  etc..  at  oightoon  and  a  half  cents. 
Act  March  2.  1798,  8  61  (1  Story.  U.  S.  Laws. 
889).  See  *Voreign  (Maa** 

LLOYDS.  A  mutual  fire  and  marine  insur- 
ance  association,  the  members  imdsrwrtttng 
sack  other's  policies. 


LOADMANAGB.   The  pay  to  loadsmen; 

that  is.  persons  who  sail  or  row  brfore  ships, 
in  barks  or  small  vessels,  with  instruments 
for  towing  the  ship  and  directing  her  course, 
in  order  that  she  may  escape  the  dangers  in 
her  waj'.  Poth.  des  Avaries,  note  137;  Gui- 
don dp  la  Mer,  c.  14;  Bac.  Abr.  ".Merchant 
and  Merchandise"  (F>.  It  is  not  in  use  in 
tke  United  Stataa. 

LOAN.    A  bailment  withoat  reward;  a 

bailment  of  an  article  for  use  or  ronsiimp- 
tion  without  reward;  t\ie  thing  so  bailed. 

A  loan,  in  gmeral.  implies  that  a  thing  Is 
lent  without  reward;  but  in  wme  cases  a 
loan  may  be  for  a  r»'\vard;  a.s.  the  loan  of 
money.    7  Pet.  (  U.  S.  i  1 

it  would  l>e  an  luQuiry  too  purely  specu- 
latlTe  whether  this  use  of  tke  term  "loan" 
origlnatpd  in  the  times  when  taking  interest 
was  ron.-;i(lered  usury,  and  improper,  the  bail- 
ment of  money  which  was  to  be  returned  In 
kind.  The  supposition  would  furnish  a  rea- 
sonable explanation  of  the  exception  to  the 
goneral  rule  that  loan  iin  hides  properly  only 
those  bailments  where  no  reward  Is  given 
or  received  by  tke  bailee. 

In  order  to  make  a  contract  usurious, 
there  must  be  a  loan  (Cowp,  112,  770;  1  Ves. 
Jr.  S87;  8  Bl.  859;  3  Wils.  390).  and  (be 
borrower  must  be  bound  to  return  the  money 
at  all  events  (2  Schoales  ft  L.  470).  The 
purchase  of  a  bond  or  note  is  not  a  loan  (3 
Schoales  ft  L.  469;  9  Pet  [U.  S.J  108);  but 
if  sudi  a  parehase  be  merely  oolotal»la,  lt 
will  be  considered  as  a  loan  (2  .Johns.  Cas. 
IN.  ¥.]  60.  66:  12  Serg.  ft  R.  [Pa.]  46;  15 
Jokaa.  (N.  T.]  44). 

LOAN  FOR  CONSUMPTION.  A  contract 

by  which  the  owimm'  of  a  personal  chattel, 
called  the  "lender,"  delivers  it  to  the  bailee, 
called  the  "borrower."  to  be  rstamed  in 
kind.  For  example,  if  a  person  borrows  a 
bushel  of  wheat,  and  at  the  end  of  a  month 
returnB  to  the  lender  a  bu.shel  of  equal  value. 
This  class  of  loans  is  couunoniy  considered 
under  tke  bead  of  "bailments,**  bat  It  lacks 
the  ono  PFsentlal  element  of  bailment. — that 
of  a  return  of  the  property.  It  is  more 
strictly  a  barter  or  an  eaeiiange:  the  prop- 
erty passes  to  tke  borrower.  4  N.  Y.  76;  8 
N.  Y.  438:  1  Ohio  SL  98;  3  Mason  (U.  8.) 
478;  1  Blackf.  (Ind.)  353;  Story.  Bailni.  ? 
439.  Those  cases  sometimes  called  ventuum 
Ctke  correepondlBg  eiTll«iaw  term),  saek  as 
where  corn  is  delivered  to  a  miller  to  be 
ground  into  wheat,  are  either  cases  of  hir- 
ing of  labor  and  service,  as  where  the  miller 
grinds  and  returns  tke  Identical  wheat 
ground  Into  flour,  retaining  a  portion  for  his 
services,  or  constitntf  a  im-re  exchange,  as 
where  he  mixes  the  wheat  with  his  own, 
undertaking  to  famish  an  equivalent  in  eom. 
It  amounts  to  a  contract  of  sale;  payment 
being  stipulated  for  in  a  specifled  article  in- 
stead Of  monay. 

LOAN  FOR  USE.  A  bailment  of  an  arUcle 
to  be  used  by  the  borrower  without  paying 
for  the  use.    2  Kent.  Comm.  (4th  Ed.)  678. 

Loan  for  use  (called  vommodatum  In  the 
Civil  law)  differs  from  a  loan  for  consump* 
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tlOB  (caUed  mutuwn  In  the  dyll  law)  in 

this,  that  the  rnmmodatum  must  be  apeciflc- 
aliy  returned;  the  inutuum  is  to  be  returned 
in  Und.  In  the  case  of  a  commodatum,  the 
proiierty  in  the  thing  remains  in  the  lender; 
In  a  mutuum,  the  property  passes  to  the  bor- 
rower. 

LOAN  SOCIETIES.  In  English  law.  A 
Und  of  dub  formed  for  the  purpose  of  ad- 
vattdnir  monejr  on  loan  to  the  Indnatrlal 

classes.  They  are  of  roraparatively  recent 
origin  in  England,  and  are  authorised  and 
regulated  Iff  t  tt  A  Viet  e.  110,  and  tl  Viet 

c.  19. 

LOBBYING.  Personal  soUciUtlon  of  a 
member  of  a  legtslatlre  body  during  a  ses- 
sion thereof,  by  one  not  a  member,  with 
reference  to  any  matter  pending  in  the  leg- 
islature, so  called  from  the  fact  that  such 
solicitation  is  supposed  to  take  place  in  the 
"lobby"  of  the  legislative  hall. 

The  term  Is  generally  u.scii  in  a  bad  sense, 
as  Including  only  secret  or  wrongful  solici- 
tation, and  not  tho  sabinlHlon  of  petitions, 
or  the  presentation  Of  argnmontai  at  a  proper 
time  and  place. 

As  a  general  rule,  all  contracts  for  per- 
sonal solicitation  of  legislators,  or  the  use 
of  personal  influence  with  them,  are  void, 
though  no  bribery  or  other  corrupt  practice 
is  contemplated.  36  N.  Y.  241;  101  U.  S. 
108.  But  the  professional  services  of  a  law- 
yer may  be  employed  for  !<-pitimate  pur- 
poses connected  with  pending  legislation, 
such  as  the  presentation  of  evidence  or  argu- 
ment openly,  and  at  proper  times  and  places. 
80  Va.  476;  21  Wall.  (U.  S.)  441. 

L'OBLIGATION  SANS  CAUSE,  OU  8UR 
une  fausse  cause,  ou  sur  cause  illlcite,  ne 
peut  avoir  aucun  effet.  An  obligation  with- 
out consideration, -or  upon  a  laiae  OMuAdera- 
tlon  (which  fails),  or  upon  unlawful  00n>id< 
eration,  cannot  have  any  effect.  Code,  8.  8. 
4;  Chit  Oont  (lOtb  Am.  Bd.)  26.  note. 

LOCAL  ACTION.  In  practice.  An  action 
the  cause  of  which  could  have  arisen  in 
some  particular  county  only. 

All  local  actions  must  be  brought  in  the 
county  where  the  cause  of  action  arose. 

In  gmieral.  all  actions  are  local  which 

seek  the  recovery  of  real  pron"rtv  (2  W.  BI. 
1070;  4  Term  R.  504;  7  Term  R.  589),  wheth- 
er founded  upon  contract  or  not;  or  dam- 
ages for  injury  to  such  property,  as  waste, 
under  the  statute  of  Oloucester.  trespass 

fliare  clausum  pegit,  tre.'jpass  or  ca.se  for 
injuries  affecting  things  real,  as  for  nui- 
sances to  houses  or  lands,  disturbance  of 

rights  of  way  or  of  common,  obstruction  or 
diversion  of  ancient  watercourses  (1  Chit. 
PI.  Could,  PI.  c.  3.  §S  1(1.-,  106,  107); 

but  not  if  there  were  a  contract  between  the 
pariles  on  which  to  ground  an  action  i\?> 
Mass.  284;  1  Day  [Conn.]  2(13). 

Many  actions  arising  out  of  injuries  to 
local  rights  are  local;  as,  quart  impedit.  1 
Chit  PL  241.  The  action  of  replevin  is  also 
local.  1  Wm.  Saund.  247,  note  1;  Gould, 
PI.  c.  3.  5  111;  Comyn.  Dig.  "Action."  See 
Transitory  Action." 


LOCALITY 


I    LOCAL  ALLKQIANCE.  The  allegianoe  dvs 

to  a  government  from  an  alien  while  within 
iU  limits.  1  Bl.  Comm.  370;  2  Kent,  Conun. 
61  64. 

LOCAL  CHATTEL.  Ailzture. 

LOCAL  COURT.  A  court  whose  jurisdic- 
tion is  limited  to  a  particular  UxalitT. 
Sometimes  applied  to  the  courts  of  the  home 
Jurisdiction,  as  opposed  to  foreign  courts. 

LOCAL  CUSTOM.  One  whose  observance 
is  coannaA  to  a  paiHeiiliur  loeaUtr. 

LOCAL  GOVERNMENT.  CknrenimeiiteoB- 

flned  to  a  certain  locality.  The  autonomons 
government  of  a  minor  subdivision  of  a 
■tela  or  country,  aa  oppoaed  to  tha  gmsnl 
goremment 

LOCAL  IMPROVEMENTS.  Improvenu  nt s 

made  in  a  particniar  locality,  by  which  the 
real  estate  In  that  loeaUty  In  spoelnny  bOM- 

fitted.    Cooley.  Tax'n.  109.  177.  419. 

The  question  whether  an  improvement  Is 
local  depends  not  on  whether  it  is  of  use  to 
the  general  public,  but  on  the  special  benefit 
which  will  result  to  the  real  property  ad- 
joining or  near  the  locall^  in  fMxBl  It  iS 
made.   22  Minn.  607. 

LOCAL  OPTION.  A  privilege  granted  to  a 
locality  of  determining  by  popular  vote 
whether  a  general  law  shall  be  effective  in 
that  locality.  Usually  applied  to  the  de- 
termination by  popular  Tote  whether  or  not 
the  sale  of  intoxicating  liquor  Shall  be  al- 
lowed In  a  particular  locality. 

LOCAL  PREJUDICE.  A  prejudice  against 
a  litigant,  or  In  favor  of  his  adversary,  pre- 
vailing in  a  particular  locality,  and  toiidtns' 
to  prevent  a. fair  trial  there.  Such  prejudice 
Is  ground  for  change  of  Tenne. 

LOCAL  STATUTES.  Statutes  whose  op- 
eration is  intended  to  be  restricted  within 
certain  limits,  much  less  than  the  limits  of 
the  leglBlatiye  Jurisdiction.  A  statute  is  not 

local  bocnusp  it  excludes  from  its  operation 
one  or  two  counties  in  the  state.  See  86  N. 
Y.  7:  Dwarr.  St.  p.  .;s4  It  may  h°  el  her 
public  or  private.  1  Bl.  Comm.  85.  86.  note. 
"Local  statutes"  is  used  by  Ixird  Mansfield 
a.^  opjto.'^od  to  "personal  statntfs,"  wiiich  re- 
late to  personal  transitory  contracts;  where- 
as local  statutes  refer  to  things  In  a  certain 
jurisdiction  alone:  r.  p..  the  statute  of  frauds 
relates  only  to  things  in  England.  1  W.  Bl. 
246. 

LOCAL  TAXES.  Taxes  (more  often  called 

"assessment")  limited  to  certain  cItU  divi- 
sions of  the  state  or  city. 

LOCAL  VENUE.  The  venue  of  a  local  ac- 
tion (9.  r.) 

LOCALITY.  In  Scotch  law.  ThlsnaMOis 
given  to  a  life  rent  created  in  marriage  con- 
tracts In  favor  of  the  wife.  Instead  of  leav- 
ing her  to  her  legal  life  rent  of  tSfOS.  1 
Bell.  Comm.  55.  See  "Jointure." 
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LOG  A  RE.  To  let  for  hire;  to  deliver  or 
tell  a  thing  for  a  certain  mnurd  <Hr  oompen- 
■atlMi.  Braeton.  toh  63. 

LOCARIUM.  In  old  European  law.  The 
price  ot  letting;  monegr  paid  for  the  hire  of 
a  tldas:  rent  SpelmaiL 

LOCATARIUS.    In  civU  Uw.    A  deposi 


LOCATE.  To  llz  or  deflnitelr  determine. 

LOCATIO  (Lat.)    In  civil  law.   Letting  for 
hire.    Calv.  Lex.;  Vooat.    The  term  Is  also 
««ed  by  text  writers  upon  the  law  of  bail-l 
■i«Bt  at  commoa  law.  1  Pars.  Gout  60S.  In 
Scotch  law  It  Is  traiudated  «nocatlon."  Bell. ! 
Diet.  ! 

LOCATI(M;ONDUCTIO.  in  civil  law.  A 
compound  word  used  to  denote  the  oontraet 

of  bailment  for  hire,  expressing  the  action  of 
both  parties,  viz..  a  letting  by  the  one,  and 
a  hiring  b;  the  other.  2  Kent,  OOOUD.  686, 
note:  Story,  Bailm.  S  368. 

LOCATIO  CU8T0DIAE.  AletUng  to  keep: 
a  bailment  or  deposit  of  goods  for  hire. 
Story.  Batm.  I  44S. 

LOCATIO  MBRCIUM  VKHENDARUM 
( Lat. )    In  elTil  law.  Tbe  carriage  <a  goods 

for  hire. 

In  respect  to  contracts  of  this  sort  en- 
tered into  by  iiriTate  persons  not  exercising 
the  business  of  common  carriers,  there  does 

not  seem  to  be  any  material  distinction 
varying  the  rights,  obligations,  and  duties  of 
the  parties  from  those  of  other  bailees  for 
hire.  Every  stich  private  person  is  l>ound  to 
ordinary  (iilis<^n<:<'  ami  a  reasonable  exercise 
of  skill;  and  of  oourse  he  is  not  responsible 
for  any  losses  not  occasioned  by  ordinary 
negligence,  unless  be  lias  expressly,  by  the 
terms  of  his  contract,  taken  upon  himself 
such  risk.  2  Ld.  Raym.  909.  917.  918;  4 
TaanL  787:  6  Taunt.  577;  2  Marsh.  293; 
Jones.  Bailm.  103.  106.  121;  2  Bos.  &  P.  417; 
1  Bouv.  Inst  note  1020.   See  "Common  Car- 


LOCATIO  0PERI8  (Lat.)    In  cItU  law. 
The  hiring  ot  labor  and  senrices. 
It  Is  a  oontraet  by  whldb  one  of  the  par- 

ti»'S  gives  a  certain  work  to  he  pprformed  hy 
the  other,  who  binds  himself  to  do  it  for  the 
prloe  mgned  between  them,  which  he  who 
gives  the  work  to  be  done  promises  to  pay 
to  the  other  for  doing  it.  Poth.  du  Contr. 
de  Louage.  note  392.  This  is  divided  into 
two  branches:  First,  locatio  operit  faciendi; 
and,  seeondly.  loeatio  merrhim  rt^tendarum 

LOCATIO  0PERI8  FACIEND!  ( Lat  )  In 
civil  law.  Hire  of  services  to  be  performed. 

Tkere  are  two  kinds:  First  the  looa«o 
operit  faHcndi,  strictly  so  called,  or  the  hire 
of  labor  and  services;  such  as  the  hire  of 
tailors  to  make  clothes,  and  of  jewelers  to 
set  gems,  and  of  watchmakers  to  repair 
watchea  Jones.  Bailm.  90,  96,  97.  Secondly, 
loesNo  eastodlM.  or  the  receiving  of  goods 


on  deposit  for  a  reward,  which  is  properly 
the  hire  of  care  and  attenti<a  alMNit  ttw 
goods.  Story.  Bailm.  f|  422,  4i2;  1  Bout. 
Inst,  note  994. 

In  contracts  for  work,  it  is  of  the  essence 
of  the  contract,  flrst,  tliat  there  should  be 
work  to  be  done;  secondly,  for  a  price  or  re- 
ward; and,  thiidly,  a  lawful  contract  be- 
tween parties  capable  and  intending  to  con* 
tract.  Poth.  dn  Contr.  de  Looagii,  notsn  866> 

403. 

LOCATIO  RE  I  (Lat.)  In  civil  law.  The 
hiring  of  a  thing.  It  is  a  contract  by  which 
one  of  the  parties  obligates  himself  to  give 
to  the  other  the  use  and  enjoyment  of  a 
certain  thing  fbr  a  period  of  time  agreed 
upon  between  them,  and  in  consideration  of 
a  price  which  the  latter  binds  himself  to 
pay  in  retom.  Foth.  d«  Oontr.  de  LouagOb 
noto  1. 

LOCATION.  In  the  apportionmont  of  pub- 
lic lands,  the  selection  and  designation  of 
lands  which  the  person  wiitMug  location 
claims  under  the  law. 

——In  8eoteh  Lsw.  A  contract  by  which 
the  temporary  use  of  a  subject,  or  the  work 
or  service  of  a  person,  is  given  for  an  as- 
certained  hire,  l  Bell.  Comm.  bk.  2,  pt  S, 
c.  2,  sec.  4,  art.  2,  8  1.  P>  266.  See  "Bail- 
ment;" "Hire." 

LOCATIVE  CALLS.  Calls  describing  ce1^ 
tain  means  by  which  the  land  to  be  located 

can  be  identified. 
Reference  to  physical  objects  In  entries 

and  deeds,  by  which  the  land  to  be  located 
is  exacUy  described.   2  Bibb  (Ky.)  146;  3* 
Bibb  (Ky.)  414. 

Sppclal.  as  distinguished  from  general, 
calls  or  descriptions.  .*?  Bibb  (Ky. )  414:  2 
WheaL  (U.  S.)  211;  In  Wheat.  (U.  S.)  463; 
7  PeL  (U.  S.)  171;  18  Wend.  (N.  Y.)  167; 
16  Johns.  (N.  Y.)  257:  17  Johns.  (N.  T.) 
29;  10  Grat.  (Va.)  445:  Jones  Law  (N.  T  ). 
469:  16  Ga.  141;  5  Ind.  302;  15  Mo.  80;  2 
Bibb  (Ky.)  US. 

LOCATOR,  bi  dTll  law.  He  who  leases 

or  lots  a  thing  to  hire  to  another.  His 
duties  are,  flrst.  to  deliver  to  the  hirer  the 
thing  hired,  that  he  may  use  it;  second,  to 
guaranty  to  the  hirer  the  froe  enjoyment 
of  It;  third,  to  keep  the  thing  hired  in  good 
order  in  such  manner  that  tli«>  hirer  may 
enjoy  it;  fourth,  to  warrant  Umt  the  thing 
hired  has  not  such  defects  ss  to  dsstoogr  tto 
use.  Poth.  du  Contr.  de  Loimge,  noto  52. 

LOCK-UP  HOUSE.  ▲  place  used  tempora* 

rily  as  a  pri.'^on. 


LOCKMAN.  An  officer  in  the  Isle  of 
to  exeeuto  the  orders  of  tte  goreinor. 
thing  like  our  nndersherUf.  Wharton. 


LOCO  PARENTIt. 

tis." 


8ee       Loco  Fnrsn* 


LOCOCE88ION  (LsL)    In  the  civU  law. 
The  act  of  giving  place. 

LOCUM  TENEN8  (LaL)    Holding  the 
place.  Applied  to  a  depnty. 
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L0CUPLE8  (Lat.)  In  civil  law.  Able  to 
rMpoDd  In  an  action;  sood  for  the  amount 
which  the  plaintiff  inight  Moovtr.  Die.  SO. 

16.  234.  1. 

LOCUS  (Lat.)  A  place;  the  place  where 
a  thins  it  dmt»,  ^ 

LOCUS  CONTRACTUS.  8m  *'Lex  LocL' 

LOCUS  CONTRACTUS  RBQIT  ACTUM. 

The  place  of  th«  contract  fDTWBt  fhe  aet 

2  Kent,  Comm.  458. 

LOCU  9  C  Rl  M I N 1 8.  The  locality  of  a  crime ; 
the  place  when  a  crime  ivat  coounitted. 

LOCUS  DELICTI.  The  place  where  the 
tort,  offeoee.  or  injury  hae  heen  committed. 

LOCUS  IN  QUO  (Lat.  the  place  In  which). 
In  pleading.  The  place  where  anything  is 
aUeged  to  have  been  done.  1  Balk.  94. 

LOCUS  PARTITUS.   In  old  English  law. 

\  divided;  a  <11  vision  made  between 

two  towns  or  counties  to  make  out  in  which 
the  land  or  plai  e  in  queitiOtt  Ilea  Fleta, 
lib.  4,  c.  15.  S  1;  Co  well. 

LOCUS  PRO  SOLUTIONE  REDITUS  AUT 
pecuniae  secundum  conditionem  dimissionis 
aut  obligationis  est  stride  observandus.  The 
place  for  the  payment  of  rent  or  money  is 
to  be  strictly  obeerved  aeoording  to  the  con- 
dition of  the  lease  or  obllgatioa.  4  OokOi  It. 

LOCUS  PUBLICU8.  In  civil  law.  A  pub- 
Uc  place.    Dig.  43.  8.  1 ;  Id.  43.  8.  2.  3. 

LOCUS  REGIT  ACTUM.  In  private  inter- 
national law.  The  rule  that,  when  a  legal 

♦ranpartinn  complies  with  the  formalities 
required  by  the  law  of  the  country  where  it 
Is  done.  It  is  also  \alid  in  the  country  where 
it  is  to  be  given  effect,  although  by  the  law 
of  that  country  other  formalities  are  re- 
quired, s  SaviRny.  Syotom,  f  881;  Weetl. 
Prlv.  Int.  Law.  159. 

LOCUS  REI  SITAE.    So*-  "Lox  Roi  Sitae." 

LOCUS  SIGILLI.  The  place  of  the  seal. 
The  letters  I.,.  8.  (an  abbreviation  of  locua 
sigilli  i .  .surrounded  by  a  scroll,  is  in  some 
>  States  held  a  good  seal  (5  Wis.  549),  but  in 
others  a  common-law  aeal  is  required.  See 

"Seals- 

LOCUS  STANDI.  A  place  of  standing: 
standing  In  court.  A  right  of  appearance  in 
a  (  ourt  of  justice,  or  befm  a  legislatiTe 

body,  on  a  given  question. 

LOOEMAN.  In  old  EngUsh  law.  A  kind 
of  pilot  who  navigated  a  Teasel  within  a 
harbor.  Jacob. 

LODE  MANAGE.  Pilotage  feea  paid  to  a 

lodeman. 

LODGER.  One  who  inhabits  a  portion  of 
a  house  of  which  another  has  the  general 
possession  and  custody.  It  is  by  this  reten- 
tion of  general  possession  and  control  by 
another  that  a  **lodger"  ia  diatlngaldied 
from  a  "tenant." 


It  is  difficult,  in  the  present  state  of  the 
law,  to  state  exactly  the  distlnctiono  be- 
tween a  "lodger,"  a  "guest."  and  a  "lH>arder.'" 
A  person  may  be  a  guest  at  an  inn  without 
being  a  lodger.  1  Salk.  388;  9  Pick.  (Mass.* 
280;  25  Wend.  (N.  Y.)  653;  5  Sandf.  (N.  Y.) 
242;  16  Ala  (N.  8.)  886;  8  Blaekf.  (Ind.) 
.-"jS-f);  14  Barb.  (N.  Y.)  TO."?;  6  C.  B.  132,  And 
boarder  includes  one  who  regularly  takes  his 
meals  with,  and  forms  in  sonw  degree  a 
part  of,  the  hooaeholder's  family.  25  Bag. 
lAW  A  Bq.  76. 

L0D8  ET  RENTES.  A  fine  payable  to  the 
seigneur  upon  every  sale  of  lands  within 

his  seigniory.    1  Low.  (U.  S.)  59. 

Any  transfer  of  lands  for  a  con  si  de  ration 
gives  rise  to  the  claim  (1  Low.  [U.  S.J  79): 
as,  the  creation  of  a  rente  viagire  (life  rent) 
(1  Low.  [U.  8.1  84);  a  transfer  under  Ml 
emphytcotiqur  (1  Low.  ( r.  S.l  S8S);  a 
promise  to  sell,  accompanied  by  transfer  of 
posseeston  (9  Low.  [U.  S.]  272).  It  does  not 
arise  on  a  tran.sfer  by  a  father  to  his  son 
subject  to  a  payment  by  the  m\i  of  a  life 
rent  to  the  father,  and  of  the  father's  debts 
(8  Low.  LU.  8. J  5,  34,  324) ;  nor  where  prop- 
erty la  r«viired  tor  pnUic  uses  (1  Low.  [U. 
S.]  91). 

LOG  BOOK.  .\  ship's  journal.  Tt  contains 
a  minute  account  of  the  ship's  course,  with 
a  short  history  of  every  ooenrrenoe  during 
the  voyage.  1  MarSh.  Ins.  408. 

LOG  ROLLING.  .\  name  given  to  a  legis- 
lative practice  of  obtaining  the  passage  of 
several  measures  by  a  combination  of  mi- 
norities. The  original  method  was  to  em- 
body the  different  measures  in  a  single  bill, 
and  pass  the  same  by  a  united  vote  of  the 
minorities  favoring  each.  This  practice  is 
now  rendered  impossible  by  oonstltiitiottal 
provision  In  most  of  thf  states,  that  no  bill 
shall  embrace  mure  than  one  subject.  The 
term  Is  now  applied  to  the  practice  of  agree- 
ment by  minoritiea  favoring  aeveral  bills  to 
vote  for  all. 

LOGIA,  or  LOGIUM.    A  small  liou.se. 

LOGOGRAPHUS.  in  Roman  law.  A  pub- 
lic cleric  or  accountant 

LOLLARDS.  A  body  of  primitive  Wesley 

an«.  who  assumerd  Importance  about  the 
time  of  .lohn  Wycliffe  (i:^»)()>.  and  were 
very  successful  In  disseminating  evangelical 
truth;  but.  being  impUcated  (apparently 
against  their  will)  In  the  tnsnrrectloo  of 
the  vill.  ins  in  1381,  the  statute  Dr  Ha'-rrtin) 
Vombuiendo  (2  Hen.  IV.  c.  15)  was  passed 
against  them,  tor  their  suppression.  Browa. 

LONG.  See  **Gambllng  Contract.** 

LONO  INTKRK8T.  Sao  "GambUng  Cos- 
tract" 

LONG  MARKKT.    See  '*aamblittg  Oba- 

traot." 

LONO  PARLIAMENT.  The  name  usDslIv 
givmi  to  the  parliament  whioh  met  in  No- 
vember, 1840.  under  Charles  I.,  and  was  8I»^ 
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solred  by  Cromwell  on  the  10th  of  April, 

1653.  The  name  "Long  Parliament"  Is.  how- 
ever, also  given  to  the  parliament  which 
met  in  1661,  sfter  the  restoration  of  the 

monarchy,  and  was  dissolveil  on  tht^  30th 
of  Dwember,  1678.  This  latter  parliament 
is  sometimes  callpil.  by  way  of  distinction, 
the  "long  parliament  ot  Charles  IL"  Moxley 

*  W. 

LONG  QUINTO,  THE.  An  expression  used 
to  denote  part  second  of  the  Year  Book 
which  gives  reports  of  cases  in  5  Edw.  IV. 

LONG  VACATION.  Tho  recess  of  th^  Enst- 
lish  courts  from  Au^^nst  lutli  to  October  24lh. 

LONGA  PATIENTIATRAHITUR  AO  CON- 
Mfisum.  Long  fluff eranee  to  construed  as 
Mmaeat  Fl«t»,  Uh.  4,  c  26,  8  4. 

LON41A  P088E88I0  EST  PACI8  JUS. 
Long  poBSMrton  to  the  tow  of  peaee.  Oo. 

LItt.  6. 

LONGA  P08SE88I0  JUS  PAR  IT.  Long 
pospomrion  hec«ta  right  Fleta,  lib.  S,  e.  IS, 

•  6. 

LONGA  POSSESSIO  PARIT  JUS  P088I- 
<l«ndi,  et  tollit  actionem  vero  domino.  Long 
powesaloa  prodveet  the  right  ni  poeaesalon, 

and  takes  away  from  the  true  owner  hto  ac- 
tion.   Co.  Litt.  110. 

LONQUM  TEMPU8,  ET  LONQUS  U8US 
qui  exosdlt  memorla  homlnum,  sufflelt  pro 

jure.  I-ong  time,  and  long  use  beyond  the 
memory  of  man.  suffices  for  right  Co.  LitL 
116. 

LOPWOOD.  A*  rf ^t  fn  the  tahabltants  of 

a  parish,  within  a  manor  in  England,  to  lop 
for  fuel,  at  certain  periods  of  the  year,  the 
branches  of  trees  growtog  upon  the  waste 
toBda  of  the  manor. 

LOQUELA  (Laf.)  In  practice.  An  imparl- 
ance, loquela  Hne  die,  a  respite  in  law  to  an 
IndeOalte  time.  Formerly  by  ?09««la  was 
meant  the  allegations  of  fact  mutually  made 
on  either  side,  now  denominated  the  "plead- 
ings." Steph.  PL  29. 

LOQUENDUM  UT  VUL0U8;  SENTrEN- 

ut  docti.    W'"  should  speak  as  the  com- 
people;  we  should  think  as  the  learned. 
7  Ooke^  U. 

LORD. 

 In  Feudal  Law.  The  superifff  of  whom 

land  is  held  by  feudal  tenure. 

 In  English  Law.   A  title  belonging  to 

the  degree  of  baron,  but  sometimes  applied 
to  all  persons  of  nobility.  1  B1.  Comm.  896. 

LORD  ADVOCATE.  The  chief  public  pros- 
ec«tor  of  Scwttand.  2  Alls.  Grim.  Pr.  84. 

LORD  CHIEF  BARON.  The  chief  Judge  of 
the  English  court  Of  Mcdieqaer,  prior  to  the 

Judicature  acts. 

LORD  CHIEF  JUSTICE.  See  "JusUce." 


LORD  HIGH  CHANCELLOR.  Bee  "Chan- 
celtor.  The  Lord  High."  * 

LORD  HIGH  STEWARD.  In  England, 
when  a  person  is  impeached,  or  when  a 
peer  is  tried  on  IndletmeBt  for  treaaoa  or 
felony  before  the  house  of  lordly  one  of  ihf 
lords  is  appointed  lord  hlgb  Steward,  and 
acta  as  speaker  pro  tempore.  SweeL 

LORD  HIGH  TREASURER.    An  officer 

formerly  existing  in  England,  who  had  the 
charge  of  the  royal  revenues  and  customs 
duties,  and  of  leasing  the  crown  lands.  Ills 
functions  are  now  vested  in  the  lords  com- 
miSBloners  of  llie  tiassury.  Mosl«y  *  W. 

LORD  IN  GROSS.  In  feudal  law.  He  who 

is  lord,  not  by  reason  of  any  manor,  but 
as  the  king  in  respect  of  his  crown,  etc. 
"Very  lord"  is  he  who  to  Immediate  lord  to 
his  tenant;  and  "very  tenant,"  he  who  holds 
Immediately  of  that  lord.  So  that,  where 
there  is  lord  paramount,  lord  mesne,  and  ten- 
anL  the  lord  paramount  is  not  very  lord  to 
the  tenant  Wharton. 

LORD  JUSTICE  CLERK.  The  second  Judi- 
cial oOloer  In  Scotland. 

LORD  KEEPER.   Originally  another  name 
for  the  lord  chancellor.    After  Henry  II. 's 
I  reign  they  were  sometimes  divided,  but  now 

there  cannot  be  a  lord  chancellor  and  lord 
keeper  at  the  same  time,  for  by,  St.  5  Eliz. 
r.  18.  they  are  declared  to  be  the  same  of- 
fice.   Com.  Dig.  "Chancery"  (B  1). 

LORD  M/^YOR'S  COURT.  In  English  law. 
One  of  the  chief  courts  of  special  and  local 
jurisdiction  in  London.  It  Is  a  court  of  the 
queen,  held  before  the  lord  mayor  and  alder- 
men. Ito  practice  and  procedure  are  amend- 
ed, and  its  powers  enlarged,  by  20  &  21 
Vict.  c.  157.  In  this  court,  the  recorder,  or, 
in  his  absence,  the  common  serjeant.  pre- 
sides as  judge;  and  from  its  Judgments  error 
may  be  brought  In  the  exchequer 
3  Steph.  Comm.  449,  note  (I). 


LORD  OF  A  MANOR.  The  grantee  or 

owner  of  a  manor. 

LORD  ORDINARY.  In  Scotch  law.  AJudge 
of  sessions  officiating  for  the  time  being  as 
the  Judge  erf  first  toataace. 

LORDS  APPELLANTS.  Five  peers  who 
for  a  time  superseded  Richard  II.  in  bis 
government,  and  whom,  after  a  brief  eon- 
trol  of  the  government,  he  in  turn  super- 
seded in  1397.  and  put  the  survivors  of 
them  to  death.  Richard  II. 's  eighteen  com- 
missioners (twelve  peers  and  six  common- 
ers) took  their  place,  as  an  embryo  privy 
cotincii  acting  with  full  powers,  daring  the 

Itarliamentary  recess.  Brown. 

LORD'S  DAY.    Sunday.    Co.  I.itt. 

LORDS  MARCHERS.  Those  noblemen 
who  Hved  on  the  marches  of  Wales  or  Seot- 

land.  who  in  times  past  had  their  laws 
power  of  life  and  death,  like  petty 
Abolished  bv  27  Hen.  VIIL  C.  26,  Snd  6 
Edw.  VL  c.  10.  Wharton. 
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LORDS  OF  ERECTION.  On  tlie  reforma- 
tion in  Scotland,  the  king,  as  proprietor  of 
beneflceB  formerly  held  by  abbots  and  priors, 
gave  them  out  In  temporal  lordships  to 
favorites,  who  were  termed  "lords  of  erec- 
tton."  Wbaiton. 

L0R08  OP  PARLIAMEMT.   Those  who 

have  seats  in  the  house  of  lords.  During 
bankruptcy,  peers  are  disqualified  from  alt- 
ting  or  voting  in  the  hoiuw  <k  lordl.  S4  it 
as  Vict  c  50.  Whartom 

LORDS  OROAINERS.  Lords  appointed  in 
1812,  in  the  reign  of  Edward  II.,  for  the 
control  of  the  sovereign  and  the  court  party, 
and  for  the  general  reform  and  better  gov- 
ernment of  the  country.  Brown. 

LORDS  SPIRITUAL.  The  archbi^hup^  and 
bilhops  who  have  seats  in  the  house  of  torda 

LORDS  TEMPORAL.  Those  lay  peers  who 
have  Beats  in  the  house  of  lorda 

LORDSHIP.  IV)n)iniott,  nuuUMT,  seigniory, 
domain;  also  a  title  of  honor  used  to  a  Qol)le- 
nan  not  being  a  duke.  It  is  also  the  cus- 
tomary titulary  appellation  of  the  Judges 
and  some  other  persons  In  authority  and  of- 
fice. Wharton. 

LOSS.  In  InsuraiK  *'  The  destruction  of 
or  damage  to  the  insured  subject  by  the 
perlle  Insured  against,  according  to  tho  ex- 
press provisions  and  construction  of  the 

contract. 

These  accidents,  or  misfortunes,  or  perils, 
as  they  are  usually  denomlnatedf  are  all  dis- 
tinctly enumerated  In  the  policy.    And  no 

loss,  however  groat  or  unforeseen,  can  l)e  a 
loss  within  the  policy  unless  it  be  the  direct 
and  Immediate  consequence  of  one  or  more 

of  these  perils.    Marsh.  Ins.  1.  c.  12. 

Loss  under  a  life  policy  is  simply  the  \ 
death  of  the  subject  by  a  cause  th<'  risk  of 

which  is  not  expressly  excepted  in  the  pol- 
icy, and  where  the  loss  is  not  fraudulent, 

as  where  one  assured,  who  assures  the  lif" 
of  another  for  his  own  benefit,  procures  tlie 
death. 

Loss  in  insurance  against  fire  must,  under 
the  usual  form  of  policy,  be  by  the  partial 
or  total  destruction  or  damage  of  the  thing 
insured  by  fire. 

In  maritlmo  Insurance,  In  wM«h  loss  by 
fire  is  one  of  the  risks  usually  included,  the 
loss  insured  against  may  be  absolutely  or 
constmctlTely  total»  or  a  partial  or  general 
average  loss,  or  a  particular  average. 

A  partial  loss  is  any  loss  or  damage  short 
of.  or  not  amounting  to,  a  total  loss;  for  If 
it  be  not  the  latter,  it  must  be  the  former. 
Bee  4  Mass.  874  ;  6  Masa  102.  122,  817;  12 
Ma«p.  170.  2S8;  8  Johns.  (N.  Y.)  237;  10 
.lohns.  (N.  Y.)  487;  Bin.  (Pa.)  595;  2 
Serg.  &  R.  (Pa.)  553. 

A  total  loss  is  such  destruction  of,  or  dam- 
age to.  the  thing  insured  that  It  Is  of  little 
or  no  value  to  the  owner. 

Partial  losses  are  sometimes  denominated 
aTsrago  losses,  because  they  are  often  in 
the  nature  of  those  losses  which  are  the 
subject  of  average  contributions;  and  they 


LOT.  That  which  fortnttouly 

what  we  are  to  acquire. 

When  it  can  be  certainly  known  what  are 
our  rights,  we  ought  never  to  resort  to  a 
decision  by  lot;  but  when  it  is  impossible 
to  tell  what  actually  belongs  to  us.  as  If  an 
estate  is  divided  into  three  parts,  and  CM 
part  given  to  each  of  three  persons,  tts 
proper  way  to  ascertain  each  one's  part  Is  tO 
draw  lots.  Wolff.  Dr.  NaL  {  669. 

LOT  AND  SCOT.  In  English  law  r. - 
tain  duties  which  must  be  paid  by  those  who 
claim  to  exercise  the  elective  franchise  with- 
in certain  cities  and  i>oroug1is,  before  they 
are  entitled  to  vote.  It  is  said  that  the  prai- 
tice  became  uniform  to  refer  to  the  poor  rate 
as  a  register  of  "scot  and  lot"  voters;  so  that 
the  term,  when  employed  to  define  a  rli$it  of 
election,  meant  only  the  payment  by  a  pa- 
rishioner of  the  sum  to  which  he  was  as- 
sessed on  the  poor  rate.  Brown. 

LOT  OF  GROUND.  A  small  piece  of  land 

in  a  town  or  city,  usually  employed  for 
building,  a  yard,  a  garden,  or  such  other 
urban  use.   2  Ohio  8t  124;  15  Ark.  lOL 

Lots  are  "Inlots."  or  those  within  the 
lK)undary  of  the  city  or  town,  and  mil  lots." 
or  those  whidi  are  out  of  such  boundar.v, 
and  which  are  used  by  some  of  the  inhab- 
ibtnts  of  snch  town  or  city. 

LOTHERWITE,  or  LEYERWIT.  In  old 
English  law.  A  liberty  or  privilege  to  tske 
amends  for  lying  with  a  hondwmnan  wftbont 

license. 

LOTTERY.  A  scheme  for  the  distrilmlion 
of  prizes  by  lot  to  persons  buying  chances. 
49  Ala.  396.  A  scheme  whereby  one.  on  p^- 
ing  money  or  other  valuable  thing  to  sa* 


are  distinguished  into  general 
lar  averagea  See  "Avorsge." 
Total  losses.  In  maritime  insurance,  are 

absolutely  such  when  the  entire  thing  per- 
ishes or  becomes  of  no  value.    Construe-  i 
tively.  a  loss  may  become  total  whero  the  ! 
value  remaining  is  of  such  a  small  amount  ' 
that  the  whole  may  be  surrendered.  See 
"Abandonment." 

Consult  Phil.  Ins.:  Arnold,  Ins.;  Pars.  Mar. 
Law.  See  "Total  Loss." 

LOST,  OR  NOT  LOST.  A  phrase  in  poli 
cies  of  insurance,  signifying  the  contract  to 
be  retrospective  and  applicable  to  any  loss 
within  tho  spedfled  risk,  provided  the  sasM 
is  not  already  known  to  either  of  the  par 
ties,  and  that  neither  has  any  knowledge  or 
information  not  equally  obvious  or  iinown  to 
the  other.  The  clause  has  been  adopted  only 
in  maritime  Insorance;  though  a  Are  or  life 
policy  is  not  unfrequently  retrospt-rf i vf>.  of. 
under  a  different  phraseology,  by  a  provision 
that  the  risk  Is  to  commence  at  soma  time 
prior  to  Its  data.  1  PhlL  Ina.  I  926. 

LOST  PAPERS.  Papers  which  have  been 
destroyed  (107  Mass.  646).  or  so  mislaid 
that  they  cannot  be  finmd  attar  dlUgsat 
search  (1  Yt  470;  9  Qnj  [Mass.]  261). 
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other,  becomes  entitled  to  receive  from  him 
such  a  return  in  value  or  notbing  as  some 
formula  of  chanoe  may  detwmina.  Blih.  8L 
Crimes,  §  952. 

A  lottery  has  been  distinguished  from  a 
mere  bft  or  wager  in  that  the  latter  is  execu- 
tory on  both  aides,  and  determined  by  an 
Independent  event;  while  In  case  of  the  for^ 
mer.  a  prire  Is  paid  for  a  chance  of  a  prize, 
and  it  is  determined  by  the  manager  of  the 
game,  according  to  a  prenrraoced  adieme, 
whether  he  who  pays  the  moiieur  ia  to  have 
A  prize.    137  Mass.  250. 

A  gift  enterprise  (g.  v.)  is  a  lottery  (37 
Tenn.  507),  aa  la  any  enterprise  by  which 
^iaee  are  paid  by  lot  to  peraons  paying  to 
become  members  of  an  association  (8  N.  T. 
228;  33  N.  H.  329;  59  111.  160). 

L'OU  LE  LEY  DONE  CHOSE,  LA  CEO 
tfono  remedla  a  vonor  a  coo.  Wboro  tlio  law 
eives  a  right.  It  glTOS  a  remedy  to  reoofor. 

2  Rolle.  17. 

LOUAGE  (Fr.)  This  Is  the  contract  of 
hiring  and  letting  In  French  law,  and  may 
be  either  of  things  or  of  labor.  Tbo  varie- 
ties of  each  are  the  following: 

(1)  I.'  ttinu:  of  things;  bail  a  layer  being 
the  letting  of  houses;  bail  a  ferme  being  the 
lotting  of  lands. 

(2)  Letting  of  labor;  Joyer  being  the  let- 
ting of  personal  service;  bail  a  cheptel  being 
the  letting  of  animals.  Brown. 

LOUDRES  (Law  Fr.)  London. 

LOVB  DAY.  The  day  on  wMeh  any  dis- 
pute hetwt^en  neighbors  was  amicably  set- 
tled, or  a  day  on  which  one  neighbor  helped 
another  without  hire.  *Wbarion. 

LOW  JUmce.   in  old  Enropean  law. 

Jurlsflittion  of  petty  offenses,  as  dlsttn^ 
guished  from  "high  Justice"  {q.  v.) 

LOW-WATER  MARK.  That  part  of  the 
diore  of  the  sea  to  which  the  waters  recede 

when  the  tide  Is  lowest. 

The  ordinary  low-water  mark,  independ- 
ent of  spring  or  neap  tides  on  the  ocean, 
or  of  drought  or  freshet  in  respect  to  rivers. 
60  Pa.  St.  343.   See  "High-Water  Mark." 

LOW  BOTE.  Recompense  for  the  death  of 
one  uned  in  aa  affray. 

LOYAL.    L'  U'nl.  or  according  to  law;  aS, 
loyal  matrimony,  a  lawful  marriage. 
'Encore  n*e»t  loyal  a  homme  de  fu4ire  un 

tnrt."  It  Is  never  lawful  for  a  man  to  do  a 
wrong.  Dyer,  fol.  3fi.  §  38.  "Kt  per  curiam 
n'eat  loyal,"  and  it  was  held  by  the  court 
that  it  was  not  lawful.  T.  Jones,  24.  Also 
spelled  loapl.  Dyer.  fol.  36,  9  38;  Law  Fr. 
&  Lat.  Diet  The  Nwman  spelling  is  "Utife." 
Kelbam. 

Psithful  to  a  prince  or  snperlor;  tme  to 
tfUgkted  faith  or  dnty.  Webster. 

LOYALTY.    Aflhorenre  to  law;  faithfol- 

nesR  to  the  existing  governmont. 

LUBRiCUM  LINGUAE  NON  FACILETRA- 
hoMhim  est  In  poenam.  The  sllpperlness  of 


the  tongue,  i.  e..  Its  liability  to  err.  ought 
not  lightly  to  be  subjected  to  punistunenL 
Cro.  Gar.  117. 

LUCID  INTERVALS.  In  medical  Juris- 
prudence. Periods  in  which  a  lunatic  is  so 
far  free  from  bis  disease  that  the  ordinary 
lecal  conseqnenoas  of  insanity  do  not  apply 
to  acts  done  therein. 

LUCRATIVA  CAUSA  (Lat.)  In  Roman 
law.  A  consideration  which  is  voluntary; 
that  is  to  say,  a  gratnltons  gift,  or  snch  like. 
It  was  opposed  to  overosa  causa,  which  de- 
noted a  valuable  consideration.  It  was  a 
principle  of  the  Roman  law  that  two  lucra 
tlve  causes  could  not  concur  in  the  same 
person  as  regarded  the  suae  thing;  that  is 
'  to  say.  that,  when  the  same  thing  was  be- 
queathed to  a  person  by  two  different  testa- 
tors, he  could  not  have  the  thing  (or  its 
value)  twice  ovw.  Brown. 

LUCRATIVA  U8UCAPI0  (Lat.)  This  spe- 
cies of  Mttcopio  was  permitted  in  Roman 
law  only  in  the  case  of  persons  taldag  pos- 
session of  property  upon  the  deecase  of  Its 
late  owner,  and  in  exclusion  or  deforcement 
Of  the  heir,  wtience  it  was  called  "utucapio 
pro  haerede:  The  adjective  "/ttcrotivc"  de- 
noted that  property  was  acquired  by  this 
'  vsucapio  without  any  consideration  or  pay- 
ment for  it  by  way  of  purchase;  and,  as  tlie 
possessor  who  so  acquired  the  property  was 
a  mala  fide  pos.sessor,  his  acquisition,  or 
unurniiio.  was  called  also  "hnprulm''  i.  r., 
dishonest;  hut  this  dishonesty  was  tolerat- 
ed (until  abolished  by  Hadrian)  as  an  In- 
centive to, force  the  Txaeren  to  take  posses- 
sinn,  in  order  that  the  debts  might  be  paid 
and  the  sacrifices  performed;  and,  as  a  fur- 
ther IncentiTe  to  the  hoerst;  this  nsneopfo 
was  complete  In  one  year.  Brown. 

LUCRATIVE  SUCCESSION.  In  Scotch 
law.  The  passive  title  of  prump/io  hnmd- 
itatis,  by  which.  If  an  heir  apparent  re- 
ceive gratuitously  a  part,  however  small,  of 
the  heritage  which  would  come  to  him  as 
heir,  he  is  liable  for  all  grantor's  precon- 
tracted debts.  Brsk.  Inst  3.  8.  87-89;  Stair, 
Inst  S.  7. 

LUCRf  CAUSA  (Lat.  for  the  sake  of  gain). 

In  criminal  law.  A  term  descriptive  of  the 
Intent  of  deriving  personal  gain  with  wliicb 
imtperty  is  taken  in  eases  of  larceny,  rob- 
bery, and  other  crimes  against  property.  It 
Is  generally  held  not  to  be  essential  (.'?4 
Minn.  221;  52  Ala.  411;  17  Tex.  521).  though 
the  contrary  has  been  held  (1  McAlL  [U.  S.1 
196). 

LUCRUM  CESSANS.  In  Scotch  law.  A 
ces.sation  of  gain.   Opposed  to  damnum  emer- 

gens,  an  actual  loss. 

LUCRUM  FACERE  EX  PUPILLI  TUTE- 
la  tutor  non  debet.    A  guardian  ought  not 

to  make  monev  out  of  the  guardianship  of 
his  ward.     1  .Johns.  Ch.  (N.  Y.)  527.  635. 

LUCTU08A  HAEREDITAS.  A  mournful 
Inheritance.  See  ''Haeredltas  Loctuosa." 
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LUGGAGE.  This  term  Is  synonymous  with 
*lMKKAee;"  the  latter  being  in  more  com- 
mon use  in  this  country,  while  the  former 
seems  to  be  almost  exclusively  used  in  filng- 
land.  See  "Baggage." 

LUMEN.  In  the  civil  law.  Light;  an 
easement  of  U^L   The  plural  fom  me 

Jutntna. 

LUNACY.  See  "lauuiity." 

LUNATIC  ODe  who  it  iBMue.  See  "In- 
sanity." 

LUNATICU8,  QUI  QAUDET  IN  LUCIDIS 
intervaille.  He  is  a  limatlc  who  enjoys  lucid 
Intenwla.  1  Story,  Oont  (4th  Bd.)  70. 

LUPANATRIX.  In  Bomaa  law.  A  bawd. 

LUPINUM  CAPUT  GERERE  (Lat.)  To  be 
outlawed,  and  have  one's  head  exposed,  like 
a  woIfSk  with  a  reward  to  him  who  Aould 
take  It  OowelL 

LUXURY.  Excess  and* extravagance,  which 
was  formerly  an  offense  against  the  public 
economy,  hut  la  not  now  pvnithahle.  1  Jac. 
L  c  26. 

LYEF  GELD.  In  Saxon  law.  Leave  mon* 
ey;  a  small  sum  paid  by  customary  tenant 
for  leave  to  ploufSk.  etc.  Cowell;  Somn. 
Gavelkind,  i».  27. 

LYING  IN  FRANCHISE.  Things  dereliot. 


such  as  waifs,  wredkB,  estrays,  and  thp  like, 
which  may  bo  seised  without  suit  or  action. 
3  Staph.  CkMnm.  SM. 

LYING  IN  GRANT.  Capable  of  being  pass- 
ed by  grant  without  livery  of  seisin. 

Incorporeal  ri^ts  and  things  which  can- 
not be  transferred  by  ttvery  of  posaesaion. 
but  which  exist  only  In  Idea,  in  contempla- 
tion of  law,  are  said  to  lie  In  grant,  and 
pass  by  the  mere  delivory  of  the  dead. 

LYING  IN  LIVIRY.  bwivablo  oC  beinc 
passed  lor  grant  without  liTsry. 

LYNCH  LAW.  A  common  phrase  used  to 
express  the  vengeance  of  a  mob  inflicting  an 
injury  and  eommltting  an  outrage  upon  a 
person  suspected  of  some  offense.    In  Bng> 

laud  this  is  called  "Lidford  Law." 

LYNPHURSrg  (LORD)  ACT.  This  sta^ 
ate  (6  A  6  Wm.  IV.  c.  54)  renders  marrlacM 

within  the  prohibited  degrees  absolutely  null 
and  void.  Theretofore  such  marriages  were 
voidable  merdy. 

LYON,  KING  OF  ARMS.  In  Scotch  law. 
The  chief  herald. 

LYTAE.  In  the  old  Roman  law.  A  name 

given  to  students  of  the  civil  law  in  the 
fourth  year  of  their  course,  from  their  be- 
ing supposed  capable  of  t^olving  any  dtfll* 
cttlty  in  law.  TayL  Civ.  Law.  39. 
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M.  Pmoni  caiiTtct«d  of  imuiBlaii|^t«r,  In 
Bngland.  were  formerly  marked  wifh  tills 
totter  on  the  brawn  of  the  thumb. 

nils  lettMT  !■  sometimes  put  on  the  face  of 
tnasury  notes  of  the  United  States,  and  sig- 
nifies that  the  treasury  note  bears  interest 
at  the  rate  of  one  mill  per  centum,  and  not 
one  per  centum  interest.  13  Pet.  (U.  8.) 
176. 

MACE  BEARER.  In  EnglUh  law.  An  of- 
fleer  sttaidlnc  the  oonrt  of  wwlon. 

MACK  PROOF.  BMure  afiliwt  amit 

MACEDONIAN  DECREE.  In  Roman  law. 

A  derret^  nf  the  Roman  senate  which  de- 
rived its  name  from  that  of  a  certain  usurer, 
who  was  the  cause  of  its  l»eliis  made,  in 
oonaeQoence  of  his  exactions. 

It  was  intended  to  protect  sons  who  lived 
under  the  paternal  jurisdietlon  from  the  un- 
eoaacionable  contracts  which  they  some- 
times made  on  the  expectations  after  their 
CalherB'  deaths;  another,  and  perhaps  the 
principal,  object,  was  to  cast  odium  on  the 
rapacious  creditors.  It  declared  such  con- 
tracts void.  Dig.  14.  6.  1;  Domat.  Civ.  Law. 
11 V.  1,  tit.  6.  8  4;  Fonbl.  Eq.  bk.  1.  c.  2,  |  12. 
note.  See  "Oatdilng  Bargain;"  *'Post  Obit." 

MACEQRIEfr,  or  M  ACBQREF.  In  Old  Bng- 

Ush  law.  One  who  bought  stolen  meat,  know- 
ing it  to  b*'  stolen.  Spelman. 

MACER.  A  mace  bearer;  an  officer  attend- 
ing the  court  of  session  in  Scotland. 

MACHINATION.  The  act  by  wliMh  aome 

plot  or  (  Otispiracy  is  contrlTod  or  sst  on 

foot:  an  artful  design. 

MACHINE.  In  patent  law.  Any  contriv- 
ance whldi  ia  used  to  regolate  or  modify 
the  relatioiia  between  force,  motion,  and 

weight. 

In  Its  broadest  signlflcatlon.  this  term  is 
applied  to  any  contrivance  which  is  used  to 
regulate  or  modify  the  relations  between 
force,  ^notion,  and  weight.  "The  term  ma- 
chine' includes  every  mechanical  device  or 
combination  of  mechanical  powers  and  de- 
vices to  perform  some  function  and  produce 
a  certain  effector  result"  15  How.  (U.  S.) 
267. 

What  are  sometimes  called  the  "simple 
mai-hines"  are  six  in  number:  The  lever, 
the  pulley,  the  whep]  and  axle,  the  wedKc. 
the  screw,  and  the  inclined  plane.  These 
are  sometimes  known  as  the  medianlcal  pow- 
ers, though  neither  these  nor  any  other  ma- 
chinery can  ever  constitute  or  create  power. 
Thsgr  can  only  economise,  control,  direct,  and 
render  It  useful. 

Medlines,  as  generally  seen  and  under- 
stood, are  eompoumled  of  these  simple  ma- 
chinM  in  some  of  their  shapes  and  modifl* 


catlona  Such  a  combination  as,  when  In  op> 

eration,  will  produce  some  specific  final  re- 
sult, is  regarded  as  an  entire  machine.  It 
Is  so  treated  In  the  patent  law;  for,  although 

a  new  machine,  or  a  new  Improvement  of  a 
machine,  is  an  invention,  and  although  only 
one  invention  can  be  included  in  a  single 
patent,  still,  several  different  contrivances, 
each  of  which  Is  In  one  sense  a  machine, 
may  all  be  separately  claimed  In  a  single 
patent,  provided  they  all  contribute  to  im- 
prove or  to  constitute  one  machine,  and  are 
intended  to  produce  a  single  ultimate  result; 
and  a  new  combination  of  machines  is  pat- 
entable, whether  the  machines  themselves  be 
new  or  old.  3  Wash.  C.  C.  (U.  S.)  69;  I 
Story  (U.  a)  m,  568;  t  Story  (U.  S.)  669; 
1  Mason  (U.  S.)  474;  1  Svmn.  (U.  &)  48S; 
3  Wheat.  (U.  S.)  454. 

MACHINERY.  This  term  is  said  to  be 
more  comprehensive  than  "machine,"  Includ- 
mg  the  appurtenances  necessary  to  Its  work* 

inp.    Ill  Mass.  r>40. 

MACTATOR.    A  murderer. 

IVIADE  KNOWN.  Words  used  as  a  return 
to  a  «cire  facia$  when  It  has  been  served  on 
the  defendant 

MAEC  BURQH  (Saxon).  FunUy. 

MAEGBOTE,or  MAEQBOT.  InSaaonlaw. 

A  recompense  or  satisfaction  for  the  slaying 

or  munler  of  a  kinsman.  Spelman. 

MAQI8  (LAt.)  More. 

MAGI8  DE  BONO  QUAM  DE  MALO  LEX 
Intendlt.  The  law  favors  a  good  rather  than 
a  bad  construction.  Co.  LItt.  78b.  Whu 
the  words  used  in  an  agreement  are  suscep- 
tible of  two  meanings,  the  one  agreeable  to, 
the  other  aKaiiist,  the  law,  the  former  i.s 
adopted.  Thus,  a  bond  conditioned  "to  as- 
sign all  (rfBoea"  will  be  oonstmed  to  ml7  to 
such  offices  only  as  are  assignable.  Chit. 

Cont.  78. 

MAGI8  DIQNUM  TRAHIT  AO  8E  MINUS 
dignum.  The  more  worthy  dwwa  to  Itself 
the  less  worthy.  T.  B.  SO  Hen.  YI.  2,  arg. 

MAQI8TER  (Lat.)  A  master;  a  ruler;  one 

whose  learning  and  positibn  make  him  su- 
perior to  others.  Thus,  one  who  has  at- 
tained to  a  high  degree  or  eminence  in  sci- 
ence and  literature  is  called  a  "master;"  as, 
master  of  arts. 

MAGISTER  AD  FACULTATES  (Lat.)  In 
English  ecclesiastical  law.  The  title  of  an 
officer  who  grants  dispensations;  as,  to  mar- 
ry, to  eat  fledi  on  di^s  pndilhlted,  and  the 
like.  Bac.  Abr.  '*BecleBlaatleal  OoortsT*  (A 

5). 
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MAGI8TERCANCELLARIAE.  I&OldBnr 

lish  law.    Master  In  chancery. 

MAGiSTER  EQUITUM.    la  Roman  law. 
Muter  of  the  hone. 

MAQISTKfl  LI8BLL0RUM.  In  Bomftn 
Uw.  Iburtor  of  raqveata. 

MAGISTER  NAVIS  (I.at  )  In  civil  law. 
Master  of  a  ship;  he  to  whom  the  whole  care 
of  a  ship  1«  given  up,  wbother  appointed  by 
the  owner,  or  charterer,  or  maflter.  Oalv. 

Lex.;  Story,  Ag.  §  36. 

MAGISTER  RERUM  U8U8.  Use  is  the 
maater  of  thlngiL  Go.  Utt  SSSb.  Uaafa  Is 
a  principal  guide  In  praotloe^ 

MAGISTER  RERUM  USUS;  MAGISTRA 
rerum  experientia.  Use  is  the  master  of 
things;  experience  is  the  mlstroM  of  things. 
Go.  Utt      229;  Wlngate,  Max.  762. 

MAGISTER  SOCIETATIS  (Lat.)  In  civil 
law.  Managing  partner.  Vicat;  Calv.  Lex. 
Especially  used  of  an  officer  eniployed  in  the 
business  of  collecting  revenues,  who  had 
power  to  call  together  the  tythlng  men  (dc- 
cumands ) .  as  it  were  a  senate,  and  lay  mat- 
ters before  them,  and  keep  acoojint  of  all 
receipts,  etc  He  had,  generallT,  an  agent 
in  the  province,  who  was  also  sometimes 
called  magister  aodetati*.  Id.;  Story,  Fartn. 

MAOISTERIAL.  Pertatalng  to  a  magis- 
trate. 

MAGISTRACY.  In  It.s  most  enlarged  sig- 
nification, this  term  includes  all  officers,  leg- 
islative, executive,  and  JndldaL  For  exam- 
ple, in  most  of  the  state  eonstltntlons  will 
be  found  this  provision:  "The  powers  of  the 
government  are  divided  into  three  distinct 
departments,  and  each  of  these  is  confided  to 
a  separate  magistracy,  to  wit.  those  which 
are  legislative,  to  one;  those  which  are  ex- 
ecutive, to  another;  and  those  which  are 
Judiciary,  to  another."  In  a  more  eonllned 
sense,  it  signifies  the  body  of  officers  whose 
duty  it  is  to  put  the  laws  in  force;  as,  judg- 
es, justices  of  the  peace,  and  the  lilce.  In  a 
Still  narrower  sense,  it  is  employed  to  desig- 
nate the  body  of  Justloes  of  the  peace.  It  Is 
alto  used  for  the  olilee  of  a  magtiifcrata. 

MAGISTRALIA  BREVIA  (T.at.)  Writs 
adapted  to  special  cases,  and  so  called  b<v 
eaase  drawn  by  the  masters  In  chancery.  1 

Spr-nr  I    Kq.  .Tur.  For  the  difference  be- 

tween these  and  Judicial  writs,  see  Bracton, 
41Sb. 

MAGISTRATE.  A  public  civil  officer,  in- 
Tested  with  some  part  of  the  legislative,  ex- 
ecntlye,  or  judicial  power  given  by  the  con- 
stitution. 

The  president  of  the  United  States  is  the 
chief  raaglstnito  of  thii  luiUon;  the  govern* 

nrs  are  the  chief  maglfltrtttes  .Of  flielr  re- 
spective states. 

In  a  narrower  sense,  an  Inferior  judicial 
Officer,  as  a  justice  of  the  peace.  The  term 
generally  applies  to  judicial  officers  having 


power  to  issue  warrants  lor  the  arrest  of 
persons  charged  with  crimp,  but  the  use  ot 
the  term  has  been  held  not  to  neoeenrllsr  Ira- 
ply  such  a  power.  32  Ark.  124. 

MAGISTRATE'S  COURT.   The  OOOrt  Off  • 

niaf^istrate  ('/.  ( .) 

 In  South  Carolina.   A  court  having  ex- 

cluslTe  jurisdiction  in  matters  of  contract  of 
and  under  tw«ity  dollan. 

MAGi8TRATU8.  In  civil  law.  A  m«sl*- 
trate.  GalT.  Lax. 


MAGNA  A88I8A.  The  grand 

MAGNA  AS8I8A  KLIOINPA.    See  "De 

Mftgrm^  etc" 

MAGNA  AVBNA.  Great  beaata  (ozeB.  etc.) 
MAGNA  CENTUM.  The  great  hundred. 

or  six  srore.  Wharton. 

MAGNA  CHARTA.  The  great  charter  of 
Bnglleh  llbertiee.  so  called,  but  whl^  was 

really  a  compact  between  the  king  and  his 
barons,  and  almost  exclusively  for  the  ben- 
efit of  the  latter,  though  confirming  the 
cient  liberties  of  Englishmen  in  sonM 
particulars,  was  wrung  from  King  John  by 
his  barons  assembled  in  arms,  on  thv  I'th 
of  June,  1215,  and  was  given  by  the  king's 
hand,  as  a  eonflrmatlon  of  hit  vwn  Mt,  en 
the  little  Island  In  the  Thames,  within  the 
county  of  Buckinghamshire,  which  is  still 
called  "Magna  Ohttrta  Itfaad." 

The  preliminary  interview  was  held  in  the 
meadow  of  Running  Mede,  or  Runny  Mede 
(from  Saxon  rune,  council),  that  is.  council 
meadow,  which  had  been  used  constantly  for 
national  assembles,  and  which  was  sitnated 
on  the  southwest  side  of  the  Thames,  be- 
tween Staines  and  Windsor.  Though  such 
(imnalltles  were  ohSM'ved,  the  provlsioss  of 
the  charter  were  disregarded  by  John  and 
succeeding  kings,  each  of  whom,  when  wish- 
ing to  do  a  popular  thing,  confirmed  this 
chcLTter.  There  were  thirty-two  oonflnDe> 
tions  between  1S16  and  1419,  the  most  ode- 
brat  ed  of  which  were  those  by  Hen.  III. 
(1225)  and  Edw.  1.,  which  last  confirmation 
was  sealed  with  the  great  seal  of  Bnglaad 
at  Ohent,  on  the  nth  of  Nov.»mbpr.  1297. 
The  Marjna  Charta  printed  in  all  the  books 
as  of  9  Hen.  HI.  is  really  a  transcript  of  the 
roll  of  parliament  of  25  Edw.  I.  There  were 
many  originals  ot  Magna  Ohttrta  mtA»,  two 
of  which  are  preserved  In  the  BritUh  Mu- 
seum. 

Magna  Ohmrta  cooMfsle  of  thirty-seven 

chapters,  the  subject  matter  of  which  is 
various.  Chapter  1  provides  that  the  Angli- 
can church  shall  be  free,  and  possess  its 
rights  unimpaired,  probably  referring  ctaielly 
to  immunity  from  papal  jurisdiction.  Chap- 
ter 2  fixes  relief  which  shall  be  paid  by 
king's  tenant  of  full  age.  Chapter  3  relates 
to  heirs  and  ttieir  being  in  ward.  Chapter 
4.  Guardians  of  wards  within  age  are  by 
this  chapter  restrained  from  waste  of  ward's 
estets,  "vanto  hominum.  et  rerum,"  waste  of 
men  and  of  things,  which  shows  that  sects 
were  regarded  as  slaves  even  by  this 
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boai^tfd  charter;  and  as  serfs  and  ftrOMtten 
were  at  Uiia  time  the  diviaiona  of  aoeiety, 
•nd  u  freemen  included,  almoet  wltbont  ex- 
ception, the  nobility  alone,  we  can  see  som  ^ 
what  how  much  this  charter  deaerves  ita 
mune.  Chapter  5  relates  to  the  land  and  oth- 
er property  of  heirs,  and  the  delivering  them 
up  wht'U  the  heirs  are  of  age.  Chai)tcr  G  ro 
lal*'s  t(j  the  marriage  of  heirs.  Chapter  7 
providea  that  widow  shall  have  quarantine  of 
forty  days  in  her  htishand's  chief  hooae.  and 
■hall  have  her  dower  set  out  to  her  at  once, 
without  paying  anything  for  It.  and  in 
■Mtnwiiile  to  have  reasonable  estovers;  the 
dower  to  be  one-third  of  lands  of  husband, 
unless  wife  was  endowed  of  less  at  the 
church  door;  widow  not  to  be  compelled  to 
marry,  but  to  find  surety  that  she  will  not 
marry  withont  consent  of  the  lord  of  whom 
she  hoIdH.  Marriage  settlements  hnvo  now  in 
England  taken  the  place,  in  great  measure, 
of  dower.  Chapter  8.  The  goods  and  chat- 
tela  of  rrown  debtor  to  be  exhausted  before 
hia  rents  and  lands  are  distrained;  the  sure- 
ty not  to  be  called  upon  If  the  principal  can 
pay.  If  sureties  pay  the  debt,  they  to  have 
the  rents  and  lands  of  debtor  till  the  debt  Is 
satisfied,  riiapter  9  secures  to  London  and 
other  cities  and  boroughs  and  town  barona 
of  the  five  ports,  and  all  other  ports»  to  have 
their  ancient  liberties.  Chapter  10  prohib- 
its excessive  distress  for  more  f-'orvices  or 
rent  than  was  due.  Chapter  11  provides  that 
court  of  common  pleas  should  not  follow  the 
oourt  of  the  king,  but  should  be  held  in  a 
certain  place.  They  have  been,  accordingly, 
located  at  Weatminster.  Chapter  12  declarea 
the  manner  of  taking  Mrises  of  novel  die- 
seisin  and  mort  d'anrestnr.  These  were  ac- 
tions to  recover  lost  seisin  (q.  now  abol- 
ished. Chapter  13  relates  to  assizes  darein 
preseniment  brought  by  ecclesiastics  to  try 
right  to  present  to  ecclesiastical  benefloe. 
Abolished.  Chapter  14  provides  that  amerce- 
ment of  a  freeman  for  a  fault  Shall  be  pro- 
portionate to  his  rrime,  and  not  excessive, 
and  that  the  villein  of  any  other  than  the 
king  shall  be  amerced  in  same  manner,  his 
farm,  utensils,  etc..  being  preserved  to  him 
(sojvo  tDanagU)  auo) ;  for  otherwise  he  could 
not  eultiTSto  lord's  land.  Chapter  16  and 
Obapter  ]fi  relate  to  making  of  bridges,  and 
kseplng  in  repair  of  sewers  and  sea  walls. 
This  is  now  regulated  by  local  parochial  law. 
Chapter  17  forbids  sheriffs  and  coroners  to 
hold  pleas  of  the  crown.  I'ieas  of  the  crown 
are  criminal  cases  which  it  is  desirable 
should  not  be  tried  by  an  inferior  and  per- 
haps Ignorant  maglstmfn.  Chapter  18  pro- 
vides that,  if  any  one  holding  a  lay  fee  from 
crown  die,  the  king's  hailifC,  on  showing  let- 
ters patent  of  summons  for  debt  from  the 
king,  may  attach  all  his  goods  and  chattels, 
so  that  nothing  bo  moved  away  till  the  debt 
to  crown  be  paid  off  clearly,  the  residue  to 
go  to  executors  to  perform  the  teatament  of 
the  dead:  and  if  there  he  no  debt  owing  to 

crown,  all  the  chattels  of  the  deceased  to 
go  to  executora,  reserving,  however,  to  the 
wife  and  children  their  reasonable  parts. 

Debts  to  the  government  have  precedence  In 
United  States,  as  well  as  in  England.  A  man 


can  now  in  England  will  away  his  whole 
personal  property  from  wife  and  children, 
but  not  In  some  of  the  United  States.  See 

Gen.  St.  Mass.  15G0.  Chapter  19  relates  to 
,  purveyance  of  king's  house.  Chapter  20  re- 
I  lates  to  the  castle  guard.  Chapter  21  relates 
to  taking  horses,  carts,  and  wood  for  use  of 
royal  castles.  The  three  last  chapters  are 
now  obsolete.  Chapter  22  provi<ies  that  the 
lands  of  felons  shall  go  to  the  king  for  a 
year  and  a  day;  afterwards  to  the  lord  of 
the  fet  So  in  France.  The  day  is  added 
to  prevent  dispute  as  to  whether  the  year  is 
exclusive  or  inclusive  of  ite  ImA  day.  Chap- 
ter 23  provides  that  the  wears  shall  be  pulled 
down  in  the  Thames  and  Medway.  and 
throughout  England,  except  on  the  seacoast. 
These  wears  destroyed  flsh,  and  interrupted 
the  floating  of  wood  and  the  like  down 
stream.  Chapter  24  relates  to  the  writ  of 
praecipe  in  capUe  for  lords  against  their  ten- 
anto  offering  wrong,  eto.  Now  abolished. 
Chapter  25  provides  a  uniform  measure.  See 
5  &  (j  Wm.  IV.  c.  63.  Chapter  2()  relates  to 
inquisitions  of  life  and  member,  which  are 

.  to  be  granted  freely.  Now  abolished.  Chap- 
ter 27  relates  to  knight  senrioe  and  other 

ancient  tenures,  now  abolished,  Chapter  2S 
relates  to  accusations,  which  must  be  under 
oath.  Chapter  29  provides  that  "no  free- 
man shall  be  taken,  or  Imprisoned,  or  dis- 
seised from  his  freehold,  or  liberties,  or  im- 
munities, nor  outlawed,  nor  exiled,  nor  in 
any  manner  destroyed,  nor  will  we  come  up- 
on Um  or  send  against  him,  except  by  legAl 
judgment  of  his  peers  or  the  law  of  the 
lanu.  We  will  sell  or  deny  Justice  to  none, 
nor  put  off  right  or  Justice."  This  clause  is 
very  much  celebrated,  as  confirming  the 
right  to  trial  by  jury.  By  common  law.  the 
twelve  jurors  must  be  unanimous.  Lord 
Campbell,  in  England,  recently  introduced  a 
bill  changing  this,  and.  in  certain  oases,  al- 
lowing the  majority  to  decide.  Chapter  30 
relates  to  merdiant  strangers,  who  are  to  be 
( ivilly  treated,  and,  unless  prerlously  pro- 
hibited, are  to  have  free  passage  through, 
and  exit  from,  and  dwelling  in.  England, 
without  any  manner  of  extortions,  except  in 

time  of  war.  If  they  are  of  a  country  at  war 
wftti  England,  and  found  In  BlngUuid  at  the 

beginning  of  the  war,  they  are  to  be  kept 
safely  until  it  is  found  out  bow  English 
roerehanto  are  treated  in  their  country,  and 
then  are  to  be  treated  accordingly.  Chapter 
31  relates  to  escheats.  Chapter  32  relates  to 
the  power  of  alienation  In  a  freeman,  which 
Is  limited.  Chapter  33  relates  to  patrons  of 
abbeys,  etc.  Chapter  84  provides  that  no 
appeal  shall  be  brought  by  a  woman  except 
for  death  of  her  husband.  This  was  because 
the  defendant  ooald  not  defend  himself 
against  a  woman  In  single  combat.  The 
crime  of  murder  or  homicide  is  now  inquired 
into  by  indictment.  Chapter  35  relates  to 
rights  of  holding  county  courte.  etc.  Ob- 
solete. Chapter  86  provides  that  a  gift  of 
lands  in  mortmain  shall  be  void,  and  lands 
so  given  go  to  lord  of  fee.  Chapter  37  re- 
lates to  eseuage  and  subsidy.  Chapter  88 
confirms  every  article  of  the  charter. 
Magna  Charta  is  said  by  some  to  have  been 
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BO  called  bt'causc  larger  than  the  ('hardi  de 
For&Ha,  wtiicli  was  given  about  the  same 
ttnie.    Spelmftii.    Bat  see  Cowell.  Magna 

Vhaiia  is  mentioned  oasiially  by  Bracton, 
Fleta.  and  Brftton.  GIainill*>  is  supposed  to 
liave  written  before  Maijim  <  Imrta.  The  Mir- 
ror of  Justices  (chapter  315  et  seq.)  has  a 
chapter  on  Its  defects.  See  2  Inst.;  Barr. 
Obs.  St.;  4  Bl.  Comm.  423.  See  a  ropy  of 
Magna  Vharta  in  1  Laws  S.  C,  edited  bv 
Jndfe  Cooper  (pAg9  78).  In  the  Penny  Mag 

azlne  for  the  year  (page  229).  thore  is 

a  copy  of  the  original  seal  of  King  John  af- 
fixed to  this  ingtrument;  a  specimen  of  a  f<u- 
timiU  of  the  writings  of  Magna  Vharta,  begin- 
ning at  the  passage.  Xaltm  liber  homo  eapte- 
tiir  I  I  I  ImprisiiHi  tuy.  etc.  A  copy  of  both  may 
be  found  In  the  Magasin  Pittoresque  for  the 
year  1884  (pages  62.  58).  See  8  Bi|c  Brit. 
722;  8  Bttc.  Brft  882;  Wharton. 

MAGNA  CHARTA  AND  CHARTA  DE 
forests  are  called  les  deux  grand  charters. 
Magna  Ckarta  and  tbe  Charter  of  the  Forest 
are  called  tlie  two  great  charters.  2  Inst 

870. 

MAGNA  CULPA  OOLU8  EST.  Great  neg- 
lect la  equivalent  to  fnrad.  Dig.  60.  18.  828; 
2  Spears  (S.  C.)  258;  1  Bout.  Inst  note  846. 

MAGNA    NEGLIGENTIA    CULPA    EST;  | 
magna  culpa  dolus  est.  Qroas  negligence  is 
a  fault:  nrross  fault  Is  a  frand.   Dig.  60.  16. 1 

22i'.    ('lit I'll  is  an  intorniPdiatc  dpcro*:'  of  n^-g-  \ 
ligence  between  najliytntia,  or  lack  of  ener- 
getic care,  and  dolM,  or  fraud,  seeming  to  ap- 
proach nearly  to  our  *^egllgence"  In  mean* 
ing. 

MAGNA  SERJEANTIA.  in  old  English 
law.  Grand  aer}eanty.  Fleta,  lib.  2,  c  4. 1 1. 

MAGNUM  CAPE.   Grand  cape  (7.  r.) 

MAGNUM  CONCILIUM.  In  old  English 
law.  The  great  council;  the  general  council 
of  the  realm:  afterwards  called  "parlia- 
ment." 1  Bl.  Comm.  148;  1  Reeve,  Hist. 
Bng.  Law.  62;  Spelman. 

The  icing's  great  council  of  barons  and 
ptelates.  Spelman;  Cntbb.  Hist  Bng.  Law, 
228. 

MAGNUS  ROTULUS  STATUTORUM.  The 
great  statute  roll.  The  first  of  the  English 
•tatate  rolls,  beginning  with  Magna  Charta, 
and  ending  with  Edward  III.    Hale,  Hist. 

Com.  Law,  16,  17. 

MAHEMIUM  EST  HOMICIDIUM  INCHO- 
attim.  Mayhem  Is  Incipient  homicide.  3 
Inst  118. 

MAIDEN  RENTS.  In  old  BngUsll  law.  A 
fine  paid  to  lords  of  some  manors,  on  the 
marriage  of  tenants,  originally  given  In  con- 

Fldcration  of  the  lord's  relinquishing  his 
customary  right  of  lying  the  first  night  with 
the  bride  of  a  tenant  Coweli. 

MAIHBM.  See  "Mayhem;" 

MAIHCMATU8.  Maimed. 


MAIHEMIUM^orMAIHKM.-  Ma7lMm(f.r.) 

MAIHEMIUM  EST  INTER  CRIMINA  MA- 
Jora  minimum,  et  inter  minora  maximum. 
Mayhem  is  the  least  of  great  crimes,  and 
the  sreateet  of  snail.  Go.  Utt  127. 

MAIHEMIUM  EST  MEMBRI  MUTILATIO^ 
et  dici  poterit,  ubl  ailquls  in  allqua  parte 
sui  corporis  effeotus  sit  Inutllis  ad  pugnan-> 

dum.  Mayhem  is  the  mutilation  of  a  mem- 
ber, and  can  be  said  to  take  place  when  « 
man  is  Injured  in  any  part  of  Us  tody  so  an 
to  be  useless  in  fight  Co.  Litt  128. 

MAIL  (Fr.  niaRe.atruik).  Originally  used 
in  reference  to  tbe  bag  or  valise  which  pos- 
tilions hsd  behind  them,  and  In  which  they 

<  arried  lotter.s.  In  modern  usapf  it  l.s  a  i?>>n- 
eral  term  to  express  the  carriage  of  letters 
by  public  authority.  8  Daly  {N.  T.)  868.  It 

used  also  in  rpfprence  to  the  whole  or  nay 
pai  t  of  thi-  matter  .«o  carried.    41  Fed.  130. 

M  Al LE.  In  old  English  law.  A  small  piece 
of  m<Hiey;  a  rent  or  trllmte. 

MAItt  AND  DUTIES.  In  Scoteli  l«w. 

Rents  of  an  estate.   Stair.  Inst  2.  12.  82;  8 

Ros.s.  L*>r(.  235,  3S1.  431-439. 

MAI M.  In  criminal  law.  To  deprive  a  per- 
son of  such  part  of  his  body  as  to  render 

him  less  able  In  f!i;htini?  or  dffciidinK  him- 
self than  he  would  have  otherwise  been.  See 
"Mayhem." 

MAINAD.  Perjury.  OowelL 

MAINE  PORT.  A  small  trlbote.  eoramoo- 

ly  of  loavrs  of  bread,  whirh  in  some  places 
the  parishioners  paid  to  the  rector  in  lieu  of 
small  ttthsa.  Cowell. 

MAINOUR.  In  criminal  law.  The  thine 

^^toien  found  In  the  hands  of  the  thief  who 

has  stolen  it. 

Hence,  when  a  man  is  found  with  prop- 
erty which  he  has  stolen,  he  is  said  to  be 
talcen  with  the  mainour,  that  is.  It  Is  found 
in  his  hands. 

Formerly  there  was  a  distinction  made  be- 
tween a  lareeny,  when  the  thing  stolen  was 
found  in  tho  hands  of  the  criminal,  and 
when  tbe  proof  depended  upon  other  circum- 
stances not  quite  so  irrefragable.  The  for- 
mer properly  was  termed  pris  ove  majmo- 
vere.  or  ove  mainer,  or  mainour,  as  it  is 
K'.  n orally  written.  Barr.  Obs.  St  815,  Stf, 

note. 

MAINOVRE,  or  MAMOEUVRE.  A  tres- 
pass committed  by  hand.  See  7  Rldi.  IT.  c.  4. 

MAINPERNABLE.  Capable  of  being 
bailed:  one  for  whom  bail  may  be  taken; 

bailable. 

MAINPERNORS.  In  BngUsh  law.  Those 
persons  to  whom  a  man  la  delivered  ont  of 

custody  or  prison,  on  th^  beoomiag  bonnd 
for  his  appearance. 
Mainpernors  differ  from  ball.   A  mna's 

ball  may  Imprison  or  surrender  him  np  be- 
fore the  stipulated  day  of  appearance;  main- 
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pernors  can  do  neither,  but  aro  mrrtMy  piiro 
ties  for  his  appearance  at  the  day.  Bail  are 
mtf  snretles  fbat  fbe  party  be  answerable 

for  all  the  special  matter  for  which  they 
stipulate;  mainpernors  are  bound  to  pro- 
duce him  to  answer  all  charges  whatsoever. 
6  Mod.  231;  7  Mod.  77,  85,  »8;  3  BL  Gomm. 
128.   See  Dane.  Abr, 

MAINPRISE.  In  English  law.  The  Uk- 
lag  a  Hum  Into  friendly  enstody,  who  mlf^t 

otherwise  be  committed  to  prison,  upon  se- 
curity given  for  hii>  appearance  at  a  time 
and  ptece  assUPMd.  Wood,  Inst  bk.  4.  c  4. 

MAINSWORN.  Forsworn, by  making  false 
oath  with  hand  (main)  on  book.  Used  in 
the  North  of  England.  Brownl.  ft  G.  4;  Hob. 
1S6. 

MAINTAINED.  In  pleading.  A  technical 
word  indispensable  In  an  Indictment  for 
maintenance.  1  WIIs.  SS6. 

MAINTAINORS.  In  criminal  law.  Those 
who  maintain  or  support  a  <  ausp  depending 
between  others,  not  being  retained  as  coun- 
sel or  attomer.  For  this  they  may  be  fined 

and  imprisoned.  2  Swift.  Dig.  328;  4  BI. 
Comm.  124;  Bac.  Al)r.  "Barrator." 


MAINTENANCE.  Aid,  support, 
ance:  the  support  which  one  person,  who  Is 
bound  by  law  to  do  so,  kIvcs  to  another  for 
his  living;  for  example,  a  father  is  bound 
to  find  maintenance  for  his  children;  and  a 
dllld  is  required  by  law  to  maintain  his  fa- 
ther or  mother,  when  they  cannot  support 
themselves,  and  he  has  ai  iiity  to  maintain 
them.    1  Bouv.  Inst,  notes  284-286. 

In  Criminal  Law.  A  mallclous,  or,  at 
least,  offlclous.  interferciir,'  in  a  suit  in  I 
which  the  offender  has  no  interest,  to  assist 
one  of  the  parties  to  it  against  the  other, 
with  money  or  advice  to  prosecute  or  defend 
the  action  without  any  snthorlty  of  law.  1 
Russ.  Crimes.  ITt.    Sr.      Cow.  (N.  Y.)  623. 

The  intermeddling  of  a  stranger  in  a  suit 
for  the  purpose  of  stirring  up  strife  and  con- 
tinuing the  litigation.  1'  Pars.  Cont.  266. 
8ee  4  Term  R.  340;  6  Bing.  299;  4  Q.  B. 
888. 

There  must  be  assistance  actnallv  ror 
dered  (1  Hempst.  fArk.]  300).  thouKli  llie 
suit  need  not  be  pending  (13  Ired.  [N.  C.| 
201).  and  under  the  modem  doctrine,  the 
assistance  must  be  either  In  giving  or  hir- 
ing legal  advice,  or  the  benrlps  part  of  the 
expenses. 

Bnt  tiiere  are  many  acts  In  the  nature  of 

maintenance  whi^h  becomp  juatiflable  from 
the  circumstances  under  which  they  are 
done.  They  may  be  justified,  first,  because 
the  party  has  an  Interest  in  the  thing  in  va- 
rianc  e,  as  when  he  has  a  bare  contingency 
In  the  lands  In  question,  which  possibly 
may  never  come  in  f»»f  (Bac.  Abr.  "Mainte- 
nance.** And  see  11  Mess,  ft  W.  67B;  %  Mete. 
rMass.l  489:  13  Mete.  fMass.]  262;  1  Me. 
292;  6  Me.  361;  II  Me.  Ill ) ;  second,  because 
the  party  Is  of  kindred  or  affinity,  as  father, 
son,  or  heir  apparent,  or  husband  or  wife  (3 
Cow.  [N.  Y.]  623):  third,  becaoae  the  re- 


lation of  landlord  and  tenant  or  master  and 
servant  subsists  between  the  party  to  the 
salt  and  the  person  who  assists  him:  fourtti, 
because  the  money  is  given  otit  of  charity 
(1  Bailey  IS.  C.r4(»l>:  fifth,  because  the 
person  assisting  the  party  to  the  suit  is  an 
attorney  or  counsellor;  the  assistance  to  be 
rendered  must,  however,  be  strictly  profes- 
sional, for  a  lawyer  is  not  nunc  justified  in 
giving  his  client  money  Uum  another  man 
(1  Rust,  Crimes,  179;  Bac.  Abr.  "Mainte- 
nance:" Broke.  Abr.  ''Maintenance'*).  See 
"Champerty." 

MAINZIE  (Scotch).  Mayhem. 

MAISON  DE  DIEU  (Fr.  housp  of  God).  A 
hospital;  an  almshouse;  a  monastery.  St.  39 
Elli.  e.  6. 

MAIRE. 

 In  Old  English  Law.   A  mayor;  an  Of* 

fleer  classed  with  Justices  and  sheriffs. 

In  Old  Scotch  Law.  An  officer  to 
whom  process  was  directed.  Otherwise  call- 
ed "mair  of  fie"  (fee),  and  classed  with  the 
wrfand.  Skene  de  Verb.  Sign. 

MAJESTAS.  In  Roman  law.  The  mag- 
esty  or  prerogative  of  the  sovereign  or  state. 

MAJESTY.  A  term  used  of  kings  and  em- 
perors as  a  title  of  honor.  It  sometimes 
means  power;  as  when  we  say,  the  majesty 
Of  the  people.  See  Wolff.  Inst  fi  998. 

MAJOR.  One  who  has  attained  his  full 
age,  and  has  aoquired  all  his  civil  rights: 
one  who  Is  no  longer  a  minor;  an  adnlt. 

 In  Military  Law.  The  officer  next  In 

ranl<  alwvp  a  <  ai)tain. 

MAJOR  ANNUS.  The  greater  year;  the 
bissextile  year,  consisting  of  866  days.  Brar- 
ton,  f  oL  359b. 

MAJOR-GENERAL.  In  military  law.  An 
officer  next  in  ranlc  above  a  brigadier  gen- 
eral. He  commands  a  divialoa  consisting  of 
sevwal  brigades,  or  even  an  army. 

MAJOR  HAEREDITAS  VENIT  UNICUI- 
que  nostrum  a  jure  et  legibus  quam,a  paren- 
tlbus.  A  greater  Inheritance  comes' to  CTsry 

onc>  of  us  from  right  and  the  laws  than  from 

parents.    2  Inst.  56. 

MAJOR  NUMERU8  IN  SE  CONTINET 

minorem.  The  greater  number  contains  in 
itself  the  less.  Bracton.  16. 

MAJORA  REGALIA.  See  "Regalia." 

MAJORE  POENA  APFECTUS  QUAM 

legibus  statuta  est,  non  est  infamis.  Onp  af- 
fected with  a  greater  punishment  than  is  pro- 
vided by  law  Is  not  Infamons.  4  Inst  66. 

MAJORES. 

 In  Roman  Law  and  Genealogical  Ta- 
bles. The  male  ascendants  beyond  the  sixth 
degree. 

——In  Old  English  Law.  Greater  persona; 
persMis  of  higher  oondition  or  estate. 
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MAJORI  CONTINET  IN  8E  MINUS.  The 
greater  includes  the  less.  19  Vioer,  Abr. 
879. 

MAJORI  SUMMAE  MINOR  INEST.  The 
lesser  is  included  in  the  greater  sum.  2 
Kent.  Ck>mm.  618;  Story.  Xg.  ft  172. 

MAJORITY.  The  state  or  condition  of  a 
person  who  has  arrived  at  full  age.  He  is 
then  said  to  be  a  "major."  in  opixjsilion  to 
"minor,"  whicb  is  his  condition  during  in- 
fanc7. 

The  greater  number;  more  than  all  the 

opponents. 

MAJU8  OIGNUM  TRAHIT  AD  8E  MINUS 
dlonum.  The  more  worthy  or  the  greater 
draws  to  It  the  loss  worthy  or  the  lesser.  5 
Vinw.  Abr.  584,  586;  Co.  Litt.  43,  355b;  2 
Imit  S07;  Finch,  Lnw»  SS. 

MAJUS  EST  DELICTUM  8EIP8UM  OC- 
cidere  quam  ai!um.  It  is  a  greater  crime  to 

kilt  one's  self  than  another. 

MAJU8  JUS.  In  old  practice.  Greater 
right,  or  more  right.  A  plea  in  the  old  real 
actions.  1  Reeve,  Hist.  Eng.  Law,  476.  Ma- 
jua  )ua  merum^  more  mere  right  Bracton, 
foLSL 

MAKE.  To  perform  or  execute;  as,  to 
make  his  law  is  to  perform  that  which  a  man 
had  hound  himself  to  do;  that  Is.  to  clear 

himself  of  an  action  (  oinrncnced  against  him, 
by  his  oath  and  the  oath  of  his  neighl}orB. 
Old  Nat  Brer.  161.  To  make  a  contract  is 
to  f'xectitc  the  same.  To  make  default  is  to 
tail  to  app<'ar  in  proper  trial.  To  make  oath 
is  to  swear  according  to  the  form  prescribed 
by  law.  To  make  money  on  an  execution 
Is  to  collect  the  same.  It  Is  also  tised  In- 
transitively of  persons  and  tliiims,  tn  have 
eflTeet  to  tend;  e.  g..  "Ttiat  case  maiies  for 
me."  Hardr.  188;  Wehater.  See  "Faelaa." 

MAKER.   A  term  applied  to  one  who 

tna)  -  s  n  iiromlssorj  noto,  and  promlaea  to 

pay  it  when  due. 

He  who  malces  a  bill  of  exchange  is  called 
the  "drawer;"  and  frequently  in  common 
parlance  and  in  books  of  reporta  we  find  the 
word  "drawer"  inaccurately  applied  to  the 
maker  of  a  promissory  note.  See  "Promis- 
eory  Note.*' 

MAKING  HI8  LAW.   A  phrase  naed  to 

d'  note  the  act  of  a  person  who  wages  hie 

law.    Bac.  Abr.  "Wager  of  Law." 

MALA  ( l.at  )  Bad. 

MAI^  F1DE8  (Lat)  Bad  faith.  It  is  op- 
posed to  bona  /Met,  good  faith. 

MALA  GRAMMATICA  NGN  VITIAT 
Chartam;  scd  in  expositione  instrumentorum 
mala  grammatica  quoad  fieri  possit  evitanda 
est  Bad  grammar  does  not  TlUate  a  deed: 

imt  in  the  construction  of  instniment!^.  bad 
grammar,  as  far  as  it  can  l)e  done.  Is  to  be 
avoided.  6  Coicp.  .39.  ft  Colce.  48;  Viner,  Abr, 
"Grammar"  (A);  L«fCt  441;  Broom,  Leg. 
Max.  (Sd  London  Ed.)  612. 


!     MALA  IN  SE.   That  which  la  wrong  in  It- 
self, without  regard  to  statutory  prohibi- 
I  tion.  hecause  of  Ite  palpaUe  and  proximate 

injury  to  the  public  peace,  order,  or  morals. 
A  distinction  was  formerly  made,  in  re- 

.  spect  of  contracts,  between  mala  {tnthibita 
and  mala  in  «e;  but  that  distinction  has  been 
exploded,  and  It  la  now  established  that 
when  the  provisions  of  an  act  of  the  legisla- 
ture have  for  their  object  the  protection  of 
the  public.  It  makes  no  difference,  wllJi  re- 
spect to  contracts,  whether  the  thing  be  pro- 
hibited absolutely  or  under  a  penaltv.  5 
Barn,  ft  Aid.  ZZo,  340;  10  Barn,  ft  C.  98;  J 
SUrkie,  61;  18  Pick.  (Maaa)  618;  2  Bing. 

I  N.  C.  6841.  646.  The  distinction  is.  however, 
important  in  criminal  law  in  some  cases 
with  reference  to  the  question  of  intent  1 
Blsh.  Grim.  Law,  <  8167. 

Thus,  one  who  kills  another  by  accident 

;  in  committing  a  misdemeanor  mala  in  st  is 

i  guilty  of  manslaughter,  but  otherwise  if  the 
misdemeanor  waa  mala  frohibita.  1  Claik 
ft  Mardiall,  Crimea,  80. 

Crimes  rnala  in  se  include  all  common-law 
offenses,  for  the  common  law  punishes  no 
act  not  in  itself  wrong.  See  114  Ifaia.  888. 

MALA  PRAXIS.  MalpraeUoe  (f.  v.) 

MALA  PROHIBITA.  That  which  to  wrong 
only  because  it  is  prohibited  by  atattttO.  1 

m.  Comm.  1^7.    See  "Mala  in  Sc." 

MALAN0RINU8.  In  old  BngUah  Uw.  A 
thief. 

MALBERQE.  A  hill  where  the  people  as- 
sembled at  a  court,  like  the  English  assizes, 
which  by  the  Scotch  and  Irish  were  called 
"parley  hills."  Du  Cange. 

MALE.  Of  the  maaenllne  aez;  of  the  aas 
that  hegeta  young;  the  aex  opposed  to  the  fe- 
male. 

MALE  CREDITUS.  In  old  English  law. 
Unfavorably  thought  of;  in  bad  repnte  or 
credit  Bracton,  fols.  116,  164. 

MALEDICTA  EXPOSITIO  QUAE  COR- 
rumpit  textum.  It  is  a  cursed  construction 
which  corrupts  the  text.  2  Colce.  24;  4  Ooke^ 
35;  11  Coke.  34;  Wingate,  Max.  26. 

MALEDICTION  (Lat)  In  ecclesiastical 
law.  A  curse  which  was  anciently  au- 
nexe<l  to  ilonations  of  lands  rnarle  to  church- 
es and  religious  houses,  against  those  who 
should  violate  their  rl^^ts. 

MALEFACTOR  (Lat)  He  who  has  been 
guilty  of  ponir  I  rime:  in  another  senne.  one 
who  has  been  convicted  of  having  committed 
a  crime. 

MALEFICIA  NON  DEBENT  RBMANERE 
impunita,  et  Impunitas  continuum  affectum 
tribult  delinquent!.  Evil  deeds  ought  not  to 

remain  unpunished,  and  inipunifv  afT-iri? 
continual  incitement  to  the  delinquent  4 
Coke.  45. 

MALEFICIA  PROP08ITIS  DISTINQUUN* 

tur.  Evil  deeds  are  distinguished  from  aTtl 
purposes.  Jenk.  Cent  Cas.  290. 
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MALKriCIUM  (Lat)  Inciyillaw.  Waste; 
dMBtge:  torts;  Injur*  Dtf*  ^ 

MALB80N,or  MALISON.  Aenne.  BaOey. 

MALFEASANCE.  The  oaJiMt  perf onnaiice 

of  some  aot  which  the  party  had  no  right, 
or  wbicli  he  had  contracted  not,  to  do.  It 
dlllNrstrom  misfeasance  and  nonfeasance  (q. 
V.)  See  1  GliiL  Pzao.     l  Chit.  Pi.  134. 


MALFETRIA.  In  Spanish  law.  Offense. 
White,  New  Recop.  bk.  2,  Ut.  19,  c.  1.  i  1. 

MALICE.  .  . 

•.—Ill  Crimea.  In  lU  brondeat  legal  sense, 
the  term  is  substantially  synonymous  with 
"criminal  Intent,"  and  means  the  state  of 
mind  of  a  person.  Irrespective  of  his  mo- 
Uve,  whenever  be  oonsciously  violates  the 
law.  In  this  sense,  every  person  who  Is  aui 
juris,  and  who,  without  justification  or  cx- 
euae,  willfully  does  an  act  which  Is  prohib 
Ited  and  made  punishable  by  law  as  a  crime, 
does  the  act  malictoosly.  1  Clark  ft  Mar 
shall.  Crimes.  139. 

Malice,  in  its  legal  sense,  characterizps  all 
acts  done  with  an 'evil  dlqKwltion,  a  wrong 
and  unlawfn!  motlTe  and  paivoMt  tiM  will- 
ful doing  an  injurious  act  wiUloat  lawful 
excuse.   9  Mete  (Mass.)  93. 

Ifalfoe  implies  not  only  willfulness,  but  an 
absence  of  lawful  excuse.   12  Fla.  117. 

In  relation  to  particular  crimes,  the  term 
is  sometimes  used  in  a  narrower  sense. 
Thus,  as  applied  to  the  offense  of  malicious 
mischief,  it  implies  a  sense  of  reeentment  or 
ill  will  towards  the  owner  of  the  property 
injured.  3  Gush.  (Mass.)  558. 

Maliee  Is  either  express  or  implied.  Ex- 
press malice  is  actual  malice,  and  exists 
where  a  person  actually  contemplates  the 
injury  or  wrong  which  he  Inflicts.  Implied 
malice,  otherwise  called  "oonstructive  mal- 
ice," or  •Malice  in  law."  is  that  which  Is  im- 
puted by  the  law  from  the  nature  of  the  act 
done,  Irrespective  of  the  actual  intent  of  the 
party.  See  10  N.  Y.  120. 

 In  Torts.  Generally,  malice  implies  no 

more  than  an  absence  of  legal  exOlIM  (4 
Wend.  [N.  Y  l  13);  a  mind  not  sufficiently 
eantious  before  it  inflicU  injury  upon  an- 
other (11  Serg.  4b  R.  [Pa.l  89) ;  but  in  some 
connections,  as,  for  example,  to  authorize  the 
allowance  of  punitive  damages,  there  must 
bo  either  adnal  lU  will,  or  a  wanton  disrc 
gard  of  eoMaqnenoes  (S7  Mich.  34;  77  IlL 
280). 

Malice,  to  render  one  liable  in  punitive 
damages,  contemplates  not  merely  an  in- 
jurious act,  but  an  aet  ooneehred  In  a  spirit 
of  misrhlef,  or  of  willful  Indifferenoo  to 
civil  obligations.  See  91  U.  S.  489. 

Slieelfle  111  will  is  not  essential  (27  Mo. 
SS) ;  hut  a  general  wanton  desire  to  annoy 
la  suflicient  to  constitute  malice  (2  Hilt  [N. 
Y.l  40). 

MALICE  AFORETHOUOHT.  Wicked  pur- 
pose. These  words  In  the  description  of 
murder  do  not  Imply  deliberation,  or  the 
IHpM  of  considerable  time  between  the  ma- 
Udoaa  latflBt  to  take  and  the  actual  exe- 


cution of  that  Intent,  but  rather  denote  pui^ 
pose  and  design,  in  contradistinction  to  ae- 
ddent  and  misehanoe.  5  Cndi.  (Mass.) 

And  see  8  Car.  &  P.  616;  2  Mason  (U.  S.) 
60;  1  Dev.  &  B.  (N.  C.)  121,  163;  6  Blackf. 
(Ind.)  299;  3  Ala.  (N.  S.)  497.  They  do 
not  Imply  evil  design  against  a  particular 
person,  but  evil  design  in  general,  the  dic- 
tate of  a  wicked,  depraved,  and  malignant 
heart  49  N.  H.  39». 

The  term  implies  more  than  "malice**  (1 
Clark  &  Marshall,  Crimes,  492).  It  includes 
not  only  a  willful  doing  of  wrong  without 
lawful  excuse,  but  an  evil  purpose,  general 
or  particular  therein.  3  Moody,  40.  See  9 
Yerg.  (Tenn.)  342. 

MALICE  PREPENSE.  MaUce  aforethought 

MALICIOUS.   Done  with  malice  (?.  r.) 

MALICIOUS  AARE8T.  A  wanton  arrest 
made  withont  probaUa  cause  by  a  regular 
process  and  proceeding.    See  "Malicious 

Prosecution." 

MALICIOUS  MISCHIEF.  The  wanton  or 
reckless  destruction  of  property. 

The  word  "malicious"  is  not  suflScIently 
defined  as  the  willfully  doing  of  any  act 
prohibited  by  law,  and  for  which  the  de- 
fendant has  no  lawful  excuse,  in  order  to 
a  conviction  of  the  offense  of  malicious  mls- 
chlef,  the  jury  must  be  satisfied  that  the  In- 
jury was  done  either  out  of  a  spirit  of  wan- 
ton cruelty,  or  of  wicked  revenge.  Jacob, 
"Mischief."  "Malicious;"  Alls.  Sc.  Or.  Law, 
448;  3  Cush.  (Mass.)  558;  2  Mete.  (Mass.) 
21;  3  Dev.  &  B.  (N.  C.)  130;  5  Ired.  (N. 
0.)  364;  8  Leigh  (Va.)  719;  3  Me.  177.  Au- 
thoritlea  are  divided  as  to  whether  wanton- 
ness or  ganeral  malice  is  sufficient.  That  it 
is  noL  Ma  79  N.  C.  656;  44  Ala.  380;  49 
Miss.  SSL  Contra,  28  Oa.  SSO;  44  N.  H.  S92. 

MALICIOUS  PROSECUTION.   A  Judicial 

proceeding  Instituted  without  probable  cans*- 
(97  U.  S.  642;  69  Ind.  600),  and  with  ma- 
lldoas  intent  (7  I1L  App.  181;  SO  N.  T.  686  >. 

While  malice  may  be  Inferred  by  the  jury 
from  absence  of  probable  cause,  the  presence 
of  malice  In  fact  Is  eeeentlal.  44  Cal.  144. 

At  common  law.  the  malicious  prosecution 
of  a  civil  action  was  actionable  (Co.  Lltt. 
ir,l),  ))nt  in  most  of  the  states  only  the 
malicious  institution  of  a  criminal  proceed- 
ISE  is  the  mbject  of  an  action  (4  N.  J.  Law, 
SSO). 

MALIGNARB.  TO  malign  or  alander;  alio 

to  maim. 

MALITIA  (LaL)    Malice.  4  Bl.  Comm.  199. 

MALITIA  EST  ACIDA;  EST  MALI  ANIMI 
affectua.  Malice  is  sour;  it  is  the  quality  of 
a  bad  mind.  8  BnlsL  49. 

MALITIA  PRAECOQITATA.  MaUceaftore- 

thOQ^L  4  Bl.  Comm.  198. 

MALITIA  SUPPLET  AETATEM.  Malice 
supplies  age.   Dyer,  104;  1  Bl.  Comm.  464; 
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4  Bl.  Comm.  22.  23.  312;  Broom.  I^eg.  Max. 
CM  London  Ed.)  2S4.    See  "Malice." 

MALIT118  HOMINUM  E8T  OBVIANDUM. 
The  wleked  or  maUciooa  designs  of  meu 
mutt  be  thwAited.  4  Coke,  16b. 

MALLUM.  In  old  European  law.  A  court 

of  the  higher  kind  {pUicifnm  iiwiits),  in 
which  the  more  important  lju.sine.ss  of  the 
county  was  dispatched  by  the  count  or  earl 
(comes).  SpeUnan.  A  public  national  aa- 
Mmbl7.  1  RobertWB,  HM.  Ohaa.  V.  Ap- 
pend, note  xL 

MALOANIMO.  With  evil  intent 

MALO  8ENSU.  In  an  erU  aenge. 

MALPRACTICE.  Bad  or  uneldllAil  prac- 
tice in  a  physician  or  other  professional  per- 
son, whereby  the  health  of  the  patient  is  in- 
jured. 

Physicians  and  surffeon?  impliedly  con- 
ti  u(  I  tliat  they  are  reasonably  aiui  ordinarily 
qualified  to  practice  the  medical  profession, 
and  for  a  failure  to  posaeae  and  exercise  auch 
qualiflcationa  they  are  liable.  17  Ind.  115; 
21  Minn.  4fi4;  IT,  N.  Y.  12. 

Willful  malpractice  takes  place  when  the 
phTBlclan  purpoaely  administers  medicines 
or  performs  an  operation  which  he  knows 
and  expects  will  result  in  (hniiage  or  death 
to  the  individual  under  hi:  aie;  as  in  the 
eaae  of  criminal  abortion.  iiilweU,  Malprac. 
S4S  et  aeq.;  S  Barb.  (N.  T.)  816. 

NeiJlgcnt  malpractice  comprehends  those 
caaea  where  there  is  no  criminal  or  dishonest 
object,  but  gross  negligence  of  that  atten- 
tion which  the  sifnatinn  of  the  patient  re- 
quires; as,  if  a  physician  should  administer 
medicines,  while  in  a  state  of  intoxication, 
from  which  injury  would  arise  to  his  par 
tlent. 

iRnorant  malpractice  is  the  administra- 
tion of  medicines  calculated  to  do  injury, 
which  do  harm,  and  which  a  well-educated 

and  scientific  medical  man  would  know  were 
not  proper  in  the  case.  Elwcll.  Malprac.  198 
et  seq.:  7  Parn.  &  C.  »:•.'!,  497:  6  Bing.  440; 
e  Mass.  134;  &  Car.  ft  P.  333;  1  Moody  ft  R. 
405:  5  Cox.  C.  C.  587. 

MALT  TAX,  or  MALT  SCOT.    In  English 

law.  An  exdae  duty  on  malt 

MALUM  HOMINUM  BET  OBVIANDUM. 

The  maiicioua  plana  of  men  mnat  be  avoided. 

4  Coke,  IT). 

MALUM  IN  8E.  An  act  wrong  in  itself. 
The  plural  form  la  mala  In  ae  (q.  9.) 

MALUM  NON  HABET  EPFICIENTEM, 

sed  deficientem  causam.  Evil  has  not  an 
efficient,  but  a  deficient,  cause.  3  Inst. 
Proeme. 

MALUM  NON  PRAEBUMITUR.  Evil  is 
not  preaumed.  4  Coke,  72;  Branch*  Prlnc. 

MALUM  PROHIBITUM.  A  thing  wrong 
only  becauae  prohibited  by  law.  The  plural 
form  la  auila  proMHta  (q.  v.) 


MALUM  QUO  COMMUNIUS  EO  PEJUS. 
The  more  common  the  evil,  the  worse. 
Branch,  Prlnc. 

MALU8  U8U8  B8T  AB0LENDU8.  An 

evil  custom  is  to  be  abolished.  Co.  Litt. 
141:  Firoom.  Leg.  Max.  (3d  London  £kl.) 
827;  Litt  §  212;  5  a  B.  701;  IS  Q.  B.  845; 
2  Mylne  ft  K.  449. 

MALVEILLES.  Ill  will.  In  some  ancient 
records,  this  word  signifies  malicious  prac- 
tieee.  or  crimee  and  miedwDeanora. 

MALVEI8  PR0CUR0R8.  Such  as  used  to 
pack  Juries,  by  the  nomination  of  either 
party  in  a  cause,  or  other  practice.  Art 
Sup.  Chart  e.  x.  Ooweil. 

MALVER8ATION.  In  French  law.  This 

word  is  applied  to  all  punishable  faults  com 
mitted  in  the  exerclacf  of  an  office,  such  as 
corruptions,  exactlmia,  extortiona,  and  lar- 
ceny. Merlin,  Report 

MAN.  A  human  being;  a  person  of  tlM 
male  sex;  a  male  of  the  human  spedee 
above  the  age  of  puberty. 

In  its  most  extended  sense,  the  term  in- 
cludes not  only  the  adult  male  sex  of  the 
human  species,  but  women  ami  children 
Bxamples:  "Of  offenses  against  man.  some 
are  more  immediately  agaiaat  ttie  king,  oth- 
ers more  Immediately  against  the  subject." 
Hawk.  P.  C.  hk.  1.  c.  2.  §  1.  "Offenses 
agalnat  the  life  of  man  come  under  the  gen- 
eral  name  of  'homicide,'  which  in  our  law 
signifies  the  killing  of  a  man  bv  a  man."" 
Id.  bk.  1.  c.  8.  5  2. 

It  waa  considered  in  the  civil  or  WAmttw 
law  that  although  ''man"  and  **iftnmi**  are 
synonymous  in  grammar,  they  had  a  differ- 
ent acceptation  in  law.  All  persons  were 
men,  but  not  all  men — ^for  example,  slaves— 
were  persons,  but  thinga.  See  Barr.  Obs. 
St.  216.  note. 

MAN  OF  STRAW.    See  "Straw  Men." 

MANAGER.  A  person  appointed  or  elect- 
ed to  manage  the  affairs  of  another.  A 

term  applied  to  those  officers  of  a  corpora- 
tion who  are  authorized  to  manase  its  af- 
fairs.   \  Bouv.  Inst,  note  IftO;  17  Mass.  29. 

In  England  and  Canada,  the  chief  exeei»> 
tlTe  officer  of  a  branch  bank  fa  called  a  'Hnan- 
ager."  His  duties  are  tho^e  of  our  presi- 
dents and  cashiers  combined.  His  signature 
Is  necessary  to  every  contract  binding  on 
the  bank,  except  entries  in  the  pass-l>ooks 
of  ctistomers.  He  indorses  bills,  signs  bills 
of  exchange  and  drafts,  and  conducts  the 
correspondence  of  the  bank.  He  ia  under 
the  control  of  the  board  of  dfrectora  of  the 
bank,  and  there  Is  usually  a  local  or  hraii'^h 
board  of  directors,  at  which  he  acts  as  pre- 
siding officer.  Bewell,  Bank. 

One  of  the  persons  appointed  on  the  part 
of  the  house  of  representatives  to  prosecute 
impettchmenta  before  the  aenate. 

M ANAOINQ  O WN  E  R  OF  8HIP.  The  nn- 

aging  owner  of  a  ship  is  one  of  several  co- 
owners,  to  whom  the  others,  or  those  of 
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them  who  Join  in  the  adventure,  have  dele- 
Sikted  the  mMiieinwnt  of  the  ship.  He  hast 
•othority  to  do  til  things  uantl  anfi  Beoe»-| 
8a ry  in  tlie  management  of  the  ship  and  the ' 
delivery  of  the  cargo,  to  enable  her  to  prose- 
cote  tier  TOfafe  and  eara  freight,  with  the 
right  to  appoint  an  agent  for  the  porpoae.  6 
Q.  B.  Div.  93;  L.  R.  1  C.  P.  649. 

MANAGIUM.  A  mansion  house  or  dwell- 
ing ptoea.  OowelL 

MANA8  MKOIAE.  Men  of  low  degree. 

MANBOTE.  A  compenaallon  paid  tha  M- 
lations  of  a  murdered  man  bf  flie  murderer 

or  his  friends. 

MANCEP8.  InBomaalaw.  A  purchaser; 
one  who  took  the  artleles  sold  In  hla  hand 

(qui  ynanu  cepit) ;  a  formality  observed  in 
certain  sales;  a  farmer  of  the  public  taxes. 
CalT.  Lex.;  Adanui^  Rom.  Ant  K. 

MANCHE  PRESENT.  A  bribe;  a  preeent 
from  the  donor*!  own  hand. 

MANCIPARE.  In  the  Roman  law.  To  sell, 
alimate.  or  make  over  to  another;  to  sell 
with  certain  formalities. 

To  sell  a  person;  one  of  the  forms  ob- 
aorved  in  the  procesa  of  emancipation. 

MANCIPATIO  (Lat.  from  vmnrinare.  q.v.) 
In  the  Roman  law.  A  kind  of  sale  In  the 
presence  of  five  witnesses,  accompanied  with 
delivery  of  ]y»Bse8sion  or  seisin;  the  pur- 
chaser talcing  the  thing  sold  In  his  hand. 
It  took  place  among  Roman  citizens  only, 
and  was  confined  to  certain  property  called 
re»  manetpl  or  maneipia.  CalT.  Lex.;  Adams, 
Rom.  Ant.  55.  58. 

The  linaKlnary  sale  of  a  son  In  the  cere- 
ni<jii>  1)1  i-nirin(  ipation;  so  called  hecauso  the 
natural  father  gave  over  (mancipabat,  i.  e., 
mamv  fmdMkft)  hla  son  to  the  purdiaser,  add- 
ing these  words,  Mnnnipn  tihi  hiinr  flilinii  qui 
memeat.  Adama,  Rom.  Ant.  52 ;  Cooper,  Just, 
mat  notea»  •44t,  MS. 

MANCIPI  RK8  (Lat)   In  old  Roman  law. 

A  name  p^lven  to  one  of  the  leading  divisions 
of  private  property,  the  precise  meaning  of 
which  is  not  settled.  Ulplan  defines  or  de- 1 
scrlbea  It  as  embracing  estates  in  Italy 
(prnMla  fa  Itntko  mtlo)  which  were  acquired 
by  mancipation,  nsncapion.  or  adjudication, 
those  rights  of  country  estates  called  servi- 
tudes, slaves,  and  working  animals.  Calv. 
Lex.  Gibbon  explains  It  to  mean  things 
oriijinally  taken  in  war  (manu  r/ipti),  and 
which  were  sold  In  the  particular  form 
called  maMcipatio,  in  order  to  assure  the  pur- 
chaaer  that  they  had  been  the  property  of 
an  enemy,  and  not  of  a  fellow  citizen.  3 
Gibh.  Rom.  Emp.  (Am.  Kd.  1844)  176. 

MANCIPIUM.  The  power  acquired  over  a 
freeman  by  the  nwmoipaHo. 

To  form  a  clear  conception  of  the  tnie  im- 
port of  the  word  in  the  Roman  Jurlspru- 
dMoe,  It  la  necessary  to  advert  to  the  four 
distinct  powers  which  were  exercised  by  the 
pater-famUias,  viz.:    The  muHus,  or  martial 


power;  the  monoipiim,  resoltlng  from  the 
manelpaUo,  or  oHmatio  per'aes  et  librom^ 
of  a  freeman;  the  dominica  potestat,  the 

power  of  the  master  over  his  slaves,  and  the 
patria  potesta*,  the  patem&l  power.  When 
the  patw-famWat  sold  hla  aon,  venwn  dore, 
tnancipare.  the  paternal  power  was  succeeded 
by  the  niuucipium,  or  the  power  acquired  by 
the  purchaser  over  the  person  whom  he  held 
in  aianofi^io,  and  whose  condition  was  aa> 
simllated  to  that  of  a  slave.  What  Is  most 
remarkable  Is  that,  on  the  emancipation 
from  the  mancipium^  he  fell  back  into  the  , 
paternal  power,  whleh  waa  not  entirely  «x> 
hausted  until  he  had  been  sold  thrci^  times 
by  the  patt  r-foiniliaii.  »si  /  {ilium  ter 
venum  duit,  fllitu  a  patre  liber  esto.  Oaius 
speaks  of  the  mancipatio  as  imaginttria  (piae* 
dam  venditio,  because  In  his  time  It  was  only 
resorted  to  for  the  purpose  of  adoption  or 
emancipation.  See  "Adoption;"  "Pater-Fa- 
mlttaa;"  1  Ortolan.  lU  at  asq. 

MANCOMUNAL.  In  Spanish  law.  An  Ob- 
ligation Is  said  to  he  7>Hin<  omunaJ  when  one 
person  assumes  the  contract  or  debt  of  an- 
other, and  makes  himself  liable  to  pay  or 
f  ttimi  It  Sohmldt  Civ.  Law»  UO. 

MANDAMIENTO.  In  Spanish  law.  Com- 
mission; authority  or  power  of  attorney;  a 
contract  of  good  faith,  by  which  one  person 
commits  to  the  gratuitous  charge  of  another 
his  affairs,  and  ttia  latter  accepts  the  charge. 
Whlta^  New  Reoop.  hk.  S»  ttt  12.  c.  L 

MANDAMUS.  In  practice.  Thla  Is  a  high 
prerogative  writ,  usually  laming  out  of  the 
highest  court  of  general  jurisdiction  in  a 

state.  In  the  name  of  the  sovereignty,  di- 
rected to  any  natural  person,  corporation, 
or  inferior  oourt  of  Judicature  within  Ita  Jn- 
risdirtion.  rpqiiiting  them  to  do  some  par^ 
til  iilar  thing  therein  specified,  and  which 
appertains  to  their  office  or  duty.  :\  Bl. 
Comm.  110;  4  Bac  Abr.  495;  Opinion  of  Mar- 
shall, C.  J.,  1  Crancih  (U.  8.)  1S7,  168. 

It  is  a  proper  remedy  to  i  ompol  the  per- 
formance of  a  specific  act  where  the  act  is 
ministerial  in  its  character  (12  Pet.  ru.  S.] 
524;  ,^54  Pa.  St.  293;  26  Oa.  RfiS;  7  Iowa,  186, 
390) ;  but  where  the  act  is  of  a  discretionary 
(6  How.  111.  S.]  92;  11  How.  III.  S.]  272; 

17  How.  [U.  S.]  m;  12  Cush.  [Mass.]  403; 
20  rw.  60;  10  CaL  870;  5  Har.  [Del.)  108; 
12  Md.  320:  4  Mich.  187;  5  Ohio  St.  .'>28)  or 
Judicial  nature  (14  La.  Ann.  60;  7  Cal.  130; 

18  B.  Mon.  [Ky.l  488:  7  Bl.  ft  Bl.  366).  It 
will  He  only  to  compel  action  generally  (11 
Cal.  42:  30  Ala.  [N.  S.l  49;  28  Mo.  259); 
and  where  the  necessity  of  acting  is  a  mat- 
ter Of  discretion,  it  will  not  lie  even  to  comr 
pel  action  (6  How.  fU.  8.1  92;  5  Iowa.  880). 

The  writ  of  mandamus  Is  either  alterna- 
tive or  peremptory.  The  former  usually  is- 
sued at  the  commencement  of  the  suit,  com- 
manding In  the  alternative  that  defendant  do 
the  specified  act,  or  show  cause  why  he 
should  not,  and  the  latter.  Issued  after  hear* 
ing.  commanding  the  performance  of  the  da* 
eree  without  altematlre. 

MAN  DANS.  In  civil  law.  The  employing 
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party  in  a  contract  of  mandate.    On?  who  peremptory.   As  applied  to  statutes,  a  provi- 


glveft  a  thing  in  charge  to  another;  one  wiio 
MQiOlreik  requests,  or  employs  anotber  to  do 
■OHM  act  for  him.  Inst.  S.  S7. 1.  ot  aet> 


MANDANT.  ThO 

mandate. 


tellor  in  a  oontract  of 


MANDATA  LICITA  8TRICTAM  RECIPI- 
ufit  tnterprotatlonom,  oed  lllfdta  latam  et 

extensam.  Lawful  commands  receive  a  strict 
interpretation,  but  unlawful,  a  wide  or  broad 
oonstmetiMk  Bac  Max.  rag.  16. 


sion  is  mandatory  if  proceedings  in  diare 
gard  of  It  are  abaolnttiy  void.  1  Dvar  (N. 
y.)  79, 

MANDATORY  INJUNCTION.   One  wnfrh 

conmiands  the  doing  of  some  affirmative  axl 
by  the  person  to  whom  it  is  dire<  t»Hl.  See 
14  Abb.  Pr.  (N.  Y.)  106;  26  Fed.  664;  Hisb. 
InJ.  S  478. 


MANDATAIRE. 
dataiT* 


In  French  lav.  A  man- 


MANDATARIUS  TERMINOS  SIB!  POSI- 
toa  tranagredi  non  potest.  ▲  mandaUry  can- 
not exceed  the  bonnds  of  his  anthority. 
Jank.  Cent  Caa»  6S. 

MANDATARY,  or  MANDATARIUS.  One 
who  undertalces  to  perform  a  mandate. 
Jones,  Baltan.  6S. 

MANDATE. 

 In  Practice.    A  Judicial  command  or 

precept  issued  by  a  court  or  magistrate,  di- 
recting the  proper  ofllcer  to  enforce  a  Judg* 
ment.  sentence,  or  decree.  Commonly  ap- 
plied to  the  precept  Issued  by  an  appellate 
court  after  dfciKion  of  the  cause,  command- 
ing the  lower  court  to  proceed  therein. 

—In  Centraeta.  A  bailment  of  proparty 
in  regard  to  which  the  bailee  enirapoR  to  do 
some  act  without  reward.  Story,  Bailm.  S 
1S7. 

The  contract  of  mandate  in  the  civil  law  is 
not  limited  to  personal  property,  nor  does  it 
require  a  delivery  of  personal  property  when 
It  relates  to  that.  Poth.  de  Hand,  note  i ; 
CiT.  CkMle  La.  arts.  M64-2964.  It  la,  bowefrer, 
restricted  to  thlnps  of  a  personal  nature  at 
common  law,  and  of  these  there  must  be 
a  delivery,  actual  or  constructi%'e.  Story, 
Ballm.  §  142:  3  Strob.  (S.  C.)  843. 

Mandates  and  deposits  closely  resemble 
each  other;  the  distinction  being  that  In 
mandates  the  care  and  service  are  the  prin- 
cipal, and  tbe  custody  the  accessory;  while 
In  (Irposits  thr  ( iisfody  is  the  principal  thing 
and  Uie  care  and  servicp  are  merely  acces- 
sory.   Story,  Bailm.  S  l  l'*. 

 In  Civil  Law.   The  instructions  which 

the  emperor  addressed  to  a  public  func- 
tionary, and  which  wero  tn  :,orve  as  rules 
tor  his  conduct.  These  mandates  resembled 
those  of  tbe  prooonsnls,  tbe  manOata  furU- 
fli'  tin.  and  were  ordinarily  binding  on  the 
legates  or  lieutenants  of  the  emperor  of 
fha  Imperial  provinces,  and  there  they  had 
the  aothorlty  of  the  principal  edicts.  Sa- 
Tlgny.  Dr.  Rom.  c.  3.  S  24.  note  4. 

MANOATO.  In  Spanish  law.  The  contract 
of  mandate;  Bscrldie,  IMc  Ras.;  Schmidt. 
ClT.  Law.  197. 

MANDATOR.  The  person  who  consigns 
property  to  another  under  a  contract  of  man- 
date. Story,  Ballm.  f  1S8. 

MANDATORY.  Ckmtaining  a  eommand: 


MAN  DATUM,  in  the  civil  law. 
(ff.  r.) 


Mandate 


MANDATUM  NISI  QRATUITUM  NUL- 
lum  est.  Unless  a  mandate  is  gratuitous.  It 
is  not  a  mandate.  Dig.  17.  1.  1.  4;  Inst  S. 
27;  1  Bout.  Inst  note  1070. 

MANDAVI  BALLIVO.  b  BngHah  praetleeu 

The  return  made  by  a  sheriff  when  he  has 
committed  the  execution  of  a  writ  to  a  ballilf 
of  a  liberty,  who  baa  the  rliht  to  axaeata  tha 

writ. 

MANENS  (pi.  maiwute*;  Law  Lat.  from  mn- 
nrre,  to  remain  or  stay.)  In  Saxon  and  old 
English  law.  A  Vcind  of  tenant  inhabiting 
a  manse  (manti  incola) ;  an  agricultural  ten- 
ant (fMl  hifiam  eoflf).  Spelmaa.  Tbe  ceorls 
are  mentioned  In  the  later  Anglo-Saxon  char- 
ters, under  the  name  of  manente^.  1  Spence. 
Oh.  BO. 

MAN  ERA.  In  Spanish  law.  Mannar  or 
mode.  Las  Fartidaa,  pt  4,  Ut  4.  Ub.  S. 

MANERIUM  DICITUR  A  MVVNENDO,  BE- 
cundum  exeellenttamf  aedea  magnat  Ibce*  at 
stabllfa.  A  manor  is  so  called  from  i 

acrording  to  its  excellence,  a  SSat. 
fixed,  and  firm.    Co.  Litt.  58. 

MANHOOD.  In  feudal  law.  A  term  denot- 
ing the  ceremony  of  doing  homage  by  the 
vassal  to  his  lord.  The  formtila  used  was 
deveuiu  vester  homo,  I  become  your  man.  2 
Bl.  Oomm.  fi4.  See  '^maage." 

MANIA.  In  medical  Jurisprudence.  Tlita 

Is  the  most  common  of  all  the  forms  of  re- 
cent insanity,  and  consists  of  one  or  both 
of  the  following  conditions,  viz..  Intellectu- 
al aberrati<ni.  and  morbid  or  affective  obliq- 
uity. 

In  other  words,  the  maniac  either  misap- 
prehends the  true  relations  between  persoi^s 
and  things,  in  consequence  of  whl^h  be 
adopts  notions  manifestly  absurd,  and  be- 
lieves in  occurrences  that  never  did  and 
never  could  take  place,  or  hia  aenttoMata. 
affections,  and  emotions  arc  so  penrertad 
th^  whatever  excites  their  activity  Is  viewed 
tliroimli  a  distorting  nit-dium:  or,  which  i« 
the  most  common  fact,  both  these  conditions 
may  exist  together.  In  which  case  their  rela- 
tive Bhare  in  the  disease  may  difTor  in  ?i 
a  degree  that  one  or  the  other  may  scarcely 
be  perofdYOd  at  all.  According  as  the  Intel* 
lectual  or  moral  element  prevails,  the  disease 
is  called  "Intellectual"  or  "moral"  mania. 
\Vhf>ili<  r  the  former  is  ever  cntirfly  want- 
ing has  been  stoutly  questioned,  less  frooi 
any  dearth  <A  facta  than  firam 
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atetapbysical  incongruity.    The  logiral  con 
■■qmace  ot  the  doubt  is  that,  in  the  absence 
of  Intallfletaa]  dlstnrlNUiee,  th«re  Is  really  do 

insanity. — the  moral  disorders  procpefiing 
rattier  from  unbridled  passions  tliau  any 
pathological  condition.  Against  all  tuch  rea- 
aoning  it  will  be  sufficient  here  to  oppose 
fhe  T»i7  common  fact  that  in  eyery  collec- 
tion of  the  insane  may  be  found  many  who 
exhibit  no  intellectual  aberration,  bat  in 
whom  mofol  dlaordoni  of  tho  moat  flagnuit 
kind  pro'St-nt  a  marked  contrast  to  ttiO  pre- 
vious character  and  hahits  of  life. 

Botll  forms  of  mania  may  be  either  gen- 
eral or  partial.  In  the  latter,  the  patient 
has  adopted  some  notion  having  a  very  lim- 
ited influent  e  upon  his  mental  movements. 
While  outside  of  that  no  i^ppearance  of  im< 
vatrment  or  In^enlsrltr  <m&  be  dlMeraed. 

Pure  "monomania."  as  this  form  of  insanity 
has  oeen  often  called, — that  is,  a  mania  con- 
fined to  a  certain  point,  the  understanding 
being  perfectly  sound  in  every  other  respect, 
— is.  no  doubt,  a  yerltable  fact,  but  one  of 
vt'ry  rare  oci  urrence.  The  p<'(  ullar  notions 
Of  the  insane,  constituting  insane  belief,  are 
of  two  hlfida.o-'VleluBtoni^  and  "hallucina- 
tions." By  the  former  Is  meant  a  firm  be- 
lief in  something  impossible,  either  in  the 
aatttio  of  things  or  in  the  circumstances  of 
the  case,  or.  if  possible,  highly  improbable, 
and  associated  in  the  mind  of  the  patient 
with  coiKscqui'iiios  tluit  have  to  it  only  a 
fanciful  relation.  By  "hallucination"  is 
meant  an  Impression  sapposed  by  tho  psr 
tl^nt.  contrary  to  all  proof  or  possibility,  to 
have  been  received  through  one  of  the  senses. 
For  Instanoo.  the  belief  that  one  is  Jesus 
€«hrist  or  the  pope  of  Rome  is  a  delusion;  the 
belief  that  one  hears  voices  speaking  from 
tho  walls  of  the  room,  or  sees  armies  con- 


tending in  the  clouds,  is  a  hallucination. 
Tho  latter  implies  some  morMd  aotfylty  of 

the  perceptive  powers;  tho  formar  it  %  mlS> 
take  of  the  intellect  exclusively. 

MANIAAPOTU.  Seo^DoUrlom  Tremens." 

iXanifest. 

In  Commercial  Law.  A  written  instru- 
ment containing  a  tme  aecoont  of  the  cargo 
of  a  ship  or  a  commorclal  vessel. 

As  to  the  requirements  of  the  United 
States  laws  in  respect  to  manlfetl,  see  1 
Story.  U.  S.  Laws,  593.  594. 

The  want  of  a  manifest,  where  one  is  re- 
paired, and  also  the  making  a  fUee  manifest, 
are  grave  oftenBea, 

In  Kvltfence.  That  which  la  <dear  and 
requlrea  no  proof;  that  which  is  notorioua 

s 

•  MANIFE8TA  PROBATION!  NON  INDI- 
gent.   Manifest  things  reqolre  no  proof.  7 

Coke.  40b. 

MANIFESTO.  A  solemn  declaraUon,  by 
<lM  constltated  anthorltles  ot  a  nation. 

which  coniaiiiH  the  reasons  Ibr  its  public 
acts  towards  another. 

On  the  declaration  of  war,  a  manifesto  is 
nsually  issued,  in  which  the  nation  declar- 
ing the  war  states  the  reasons  for  so  doing. 


Vattel.  tlh.  t,  C  4.  i  64;  WoUP.  Dr.  Nat  | 

1187. 

MANKIND.  Persons  of  the  male  sex;  the 
human  .species.  St  25  Hen.  VIII..  c  C, 
mako»  it  folony  to  commit  sodomy  with  man- 
kind or  beast.  Females  as  well  as  males  are 
induded  nnder  the  term  "mankind."  Forteo> 
cue,  91;  Bao.  Abr.  "Sodomy." 

MANNER  AND  FORM.  In  pleading.  After 

travorsinR  any  allegation  In  pleading,  It  is 
usual  to  say.  "in  manner  and  form  as  he 
has  in  his  declaration  In  that  behalf  alleged," 
which  is  as  much  as  to  include  In  the 
traverse  not  only  tiie  mere  fact  opposed  to 
It.  but  that  in  the  manner  and  form  In  which 
it  is  stated  by  the  other  party.  These  words^ 
however,  only  pat  In  Issne  the  sabetantlal 
statement  of  the  manner  of  the  fact  trav- 
ersed, antl  do  not  extend  to  the  time,  place, 
or  other  circumstances  attending  it.  It  ttoy 
were  not  originally  material  and  necessary 
to  be  proved  as  laid.  3  Bouv.  Inst  297. 
See  "Ifodo  et  Fonna." 

MANN  I  RE.  To  cite  any  person  to  appear 

in  court  and  stand  in  judgment  thero.  It 
Is  different  from  bannire;  for.  though  both 
of  them  are  citations,  this  is  by  the  ad- 
verse party,  and  that  is  by  the  judge.  Du 
Cange. 

MANNOPUS  (Lat.)  An  ancient  word, 
which  signifies  goods  taken  in  the  hands  of 
an  apprehended  thief. 

MANOR.  This  word  Is  derived  from  the 
French  manoir,  and  signiHes  a  house,  resi- 
dence, or  habitation.  At  present  its  mean- 
ing is  more  onlart^od,  and  inrludos  not 
only  a  dwelling  house,  but  also  lands.  See 
Co.  Utt  68.  108:  2  Rolle.  Abr.  Ul;  Merlin. 
Report  "Manoir."  See  Sergoant  Land  Lawa 
Pa.  195. 

 In  English  Lanv.  A  tract  ot  land  orlff* 

inally  granted  by  the  king  to  a  peraim  of 
rank,  part  of  which  (terrae  tenementalef) 
were  given  by  the  grantee  or  lord  of  tho 
manor  to  his  followers;  the  rest  he  retained, 
under  ilie  name  of  his  deemesnes  (terrae 
'}ov7i?iiealc9}.  That  which  remained  uncul- 
tivaltMl  was  called  the  "lord's  waste,"  and 
served  for  public  roads,  and  commons  of 
pasture  for  the  lord  and  his  tenants.  The 
whole  fee  was  called  a  "lordship,"  or  "bar- 
ony." and  tho  court  appendant  to  th.-  manor 
the  "court  baron."  The  tenants,  in  respect 
to  their  relation  to  thia  court  and  to  each 
other,  were  called  paret  curiae:  In  relation 
to  the  tenure  of  their  lands,  copyholder  (g. 
v.).  as  holding  by  a  copy  of  the  record  in 
the  lord's  court 

The  franchise  of  a  manor,  i.  c.  the  right  to 
jurisdiction  and  rents  and  services  of  copy- 
hoidera  Cowell.  No  new  manors  were  cre- 
ated in  Ongland  after  the  pr^Mtton  Hi  sah> 
Infeudation  by  St.  Quia  Bmplores.  in  1190. 
1  Washb.  Real  Prop.  30. 

 In  American  Law.  A  manor  is  a  traot 

held  of  a  proprietor  by  a  fee-farm  rent  in 
money  or  in  kind,  and  descending  to  oldest 
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son  of  proprietor,  wlio  In  N«w  Tofk  Is  ciUed 

A  "patroon." 

"Manor"  is  derived  originally  either  from 
Latin  inanendo,  reroaininj,',  or  from  British 
tnaer,  stonea^  being  the  plac«  marked  out  or 
tneloMd  Iqr  itonMb  Webster. 

MANQUELLCR  (Saxon).  A  mnrderer. 

MAN  RENT,  or  MAN  RED.  In  Scotch  law. 

The  sorvice  of  a  man  or  vasssal.  A  bond  of 
manrent  was  an  instrument  by  which  a  per- 
ton*  In  order  to  Mcnre  the  protection  of 
some  powerful  lord,  bound  himself,  "In  man- 
rent  and  service,  to  be  lell  and  trew  man 
•ad  MTTU  V  qpedtjring  tHe  Mnrioe. 

MAN8B.  HabltetloDifiurmudland.  Spel- 

man.  Parsonage  or  vicarage  house.  Par. 
Ant.  431;  Jacob.    So  in  Scotland.    Bell,  Diet. 

MANSER.    A  bastard.  Cowell. 

MANSION  HOUSE.  Any  house  of  dwell- 
ing, in  the  law  of  burglary,  etc.   3  Inst.  64. 

The  torrn  "mansion  house,"  in  Its  common 
sense,  uoi  only  includes  the  dwelling  house, 
but  also  all  the  buildings  within  the  curti- 
lage, as  the  dairy  house,  the  cow  house,  the 
■tnble,  ete.;  though  not  under  the  Mune  roof 
nor  contiguous.  Burn,  Inst.  "Burglary;"  1 
Thomas,  Co.  Litt.  216,  216;  1  Hale,  P.  C.  558; 
4  Bl.  Comm.  225.  See  3  Serg.  6  R.  (Pa.) 
199;  4  Strob.  (S.  C.)  372;  13  Bost.  Law  Rep. 
157;  4  Call.  (Va.)  109;  14  Mees.  ft  W.  181; 

4  a  a  106. 

MANSLAUGHTER.  Manslaughter  is  homi- 
cide committed  without  excuse  or  Justifica- 
tion, and  without  maiiee  aforethoiigbt,  ex- 
pressed or  Implied.  1  Hawk.  P.  C.  c.  30,  §S 
2,  3;  Staph.  Dig.  Crim.  Law,  art.  223. 

Voluntary  manslaughter  is  an  intentional 
homicide  in  sudden  passion  or  heat  of  blood 
caused  by  reasonable  provocation,  and  not 
with  malice  aforethought.    1  Hal.  .  1'.  C.  466. 

To  constitute  voluntary  manslaughter,  (1) 
ttie  killing  nrast  be  intentional;  (S)  It  must 

be  without  malice;  (3)  the  provocation  must 
be  so  great  as  to  reasonably  excite  passion 
in  an  ordinary  man,  and  cause  him  to  act 
rashly  and  without  reflection,  and  so  imme- 
diate as  not  to  affbrd  reasonable  cooling 
time. 

Involuntary  manslaughter  is  homicide 
committed  unintentionally,  but  withont  ex- 

cu5?e,  and  not  under  such  circumstances  as 
to  raise  the  implication  of  malice.  23  Iowa, 
154;  62  Mich.  29.  It  may  arise  (1)  from  the 
doing  of  a  criminal  act  not  amounting  to  a 
felony,  nor  naturally  tending  to  cause  death 
or  great  bodily  harm;  (2)  from  the  doing 
of  a  lawful  act  with  gross  negligence;  (3) 
tram  the  omteiion  to  ^ertotm  a  legal  duty 
under  drcttmatanoes  showing  gross  negli- 
gence. 

By  statutes  in  the  various  states,  the  de- 
grees of  manslaughter  and  the  elemente  of 
each  degree  have  been  tarlously  altered. 

MANSUETUS.   Tame.   See  "Animals." 

MANSUM  CAPITALE.  The  manor  house. 

MANTHEOFF  (Saxon).   A  horse  thief. 


MANU  BREVI  (Lat.)  In  civil  law.  With 
a  short  hand.  A  term  used  in  the  dvii  law, 
signifying  shortly;  directly;  by  the  shortest 
course;  without  ebcttitj.  GalT.  Lex. 


MANU  FORTI.  With 

in  writs  of  trespass. 


Strong  han«L  Uised 


MAN  U  LONGA.  In  civil  law.  With  a  lone 
hand;  indirectly  or  drcuitously.   Calv.  L,ex. 

MANUCAPTIO.  A  writ  which  lay  to  ad- 
mit to  bail  one  taken  on  suspidcii  of  teloay, 
and  who  could  not  be  admitted  to  ball  b7 

the  sheriff. 

MANUCAPTORS.     Mainpernors  (q.v.) 

MANUFACTURING  C0RP0RATION& 
Sttdi  as  are  engaged  In  ''the  production  of 
somp  article,  thing,  or  object,  by  skill  or 
labor,  out  of  raw  material,  or  from  matter 
wlilch  has  already  been  subjected  to  natnral 

forces."    99  N.  Y.  184. 

It  has  l)eeu  held  lU  include  a  company  for 
the  manufacture  and  supply  of  illumlnatiag 
gas  (89  N.  Y.  409);  but  Otherwise  as  to  a 
company  supplying  natural  gas  (108  Pa. 
111).  It  includes  a  company  preparing  ice 
by  artificial  refrigeration,  but  not  one  cut- 
ting and  storing  natural  ice.  99  N.  T.  181. 
It  includes  a  company  enpas^ed  in  refining 
oil  (101  Mass.  885);  a  miliiug  company  (.17 
111.  54);  but  not  a  mining  company  (10€ 
Mass.  131) »  nor  a  dry-dock  company  engaged 
in  repairing  Tessels  (92  N.  T.  487).  A  com- 
pany engaged  in  publishing  a  newspaper  Is 
not  a  manufacturing  company  (51  N.  J. 
Law.  75;  60  Minn.  82;  18  Nat  Bankr.  Reg. 
310);  but  a  book  and  Job  printing  company 
is  (47  N.  J.  Law.  36;  61  N.  J.  I^w.  75;  6 
Nat.  Bankr.  Reg.  238). 

A  company  dealing  In  the  articles  of  Its 
manufacture  Is  not  engaged  SKduslvely  in 
manufacturing.  66  Minn.  834 

MANUMISSION.  The  act  of  releasing 
from  the  power  of  another;  the  act  of  givins 
liberty  to  a  Slave. 

 In  the  Roman  Law.   It  was  a  generic 

expression,  equally  applicable  to  the  enfran- 
chisement from  the  manus,  the  sumcipissift 
the  dosi4ii<ca  potestos,  and  the  pslrla  polet> 
taa. 

MANUNG,  or  MONUNQ.  In  old  English 
law.  The  district  within  the  jurisdiction  of 
a  reeve,  apparently  so  called  from  his  power 
to  entelss  therdn  one  of  his  chief  functkmi^ 
Tis.,  to  exact  (amanian)  all  flnea 

MANURABLE.  In  old  Bngllsh  law.'  Ca- 
pable of  being  had  or  held  in  hand;  capable 
of  manual  octmpation;  capable  of  being  cul- 
tivated; capable  of  being  tonchsd;  tangible; 
corporeal.   Hale,  Anal.  §  24. 

MANUS  (Lat.  hand).  Anciently  signified 
the  person  taking  an  oath  as  a  compurgator. 
Tho  use  of  this  word  probably  came  from 
the  party  laying  his  hand  on  the  New  Tee- 
tament  Ifomtt  signllles,  among  the  civil- 
ians, power,  and  is  frequently  used  aS 
synonymous  with  potesta*.   Lec.  Elm.  |  9i. 
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MANU8  MORTUA.  A  dead  luiid;  mort- 

MANUSCRIPT.  An  unpublished  writing, 
or  one  that  lias  been  published  without  the 
ooomt  of  the  penon  entitled  to  oontrol  It 

MANureNeNTiA.  m  oM  BmUA  law. 


MANWORTH.  In  old  English  law.  The 
price  or  value  of  a  man's  life  or  head.  Cow- 
elL 

MARAUDER.  Ono  wbo»  while  emptoyed 

In  the  army  as  a  soldier,  commits  a  lar- 
ceny or  robbery  in  the  neighborhood  of  the 
camp,  or  while  wandering  away  from  the 
army.  Merlin.  Repert  See  HaUeck,  InL 
Law;  Lieber,  Buerrllla  Parties. 

MARC-BANCO.  The  name  of  a  coin.  The 
marc-banco  of  Hamburg,  as  money  of  ao- 
ooiint.  at  the  coatom  tapuee.  Is  deemed  and 
taken  to  he  of  tlie  valm  of  thlrty-Ave  eente. 
Act  Uareh  S.  IMS. 

MARCH.  Id  Scotc  h  law.  A hooBdarr  Hue. 
Bell.  Diet.:  Ersk.  Inst.  2.  6.  4. 

MARCHERS.  In  old  English  law.  Nobles 
who  lived  on  the  Mardies,  and  had  their  own 

laws,  and  power  over  life  and  death,  as  If 
th^  were  petty  prince&  Camden;  Jacob. 
Aholiehed  hy  St  27  Hen.  VIII.  c.  26.  1  Edw. 
VI.  0,  10.  and  1  &  2  Philip  &  M.  c.  16.  They 

wt  re  also  t  ailed  "Lords  Marchers.** 

MARCHES.  In  old  English  law.  Bounda- 
ries or  trontlera  of  a  atato. 

MARCHETA. 

 In  Old  Scotch  Law.  A  custom  for  the 

lord  of  a  fee  to  lie  the  first  night  with  the 
bride  of  his  tenant.  Abolished  hj  Maieolm 
III.   Spelman;  2  Bl.  Comm.  88. 

A  fine  paid  by  the  tenant  for  tbe  nnlarion 
of  such  right,  originally  a  maik  or  half  a 
mark  of  silver.  Spelman. 

—In  Old  Bnglleh  Law.  A  fine  paid  for 
leave  to  marry,  or  to  heotow  a  daughtiftr  In 
marriage.    Co  well. 

The  etymology  of  the  term  is  varioiusly 
traced  from  Scotch  morrik,  a  horse.  Latin 
mftroa,  a  matlc  and  Britlflh  meroK  &  ntaid. 
Tbo  flnt  oC  theia  la  mroved  hy  Skene. 

MARCHIONESS.  A  dignity  Ih  a  woman 
rorrppponfilnK  to  that  of  marquis  In  a  man. 
and  obtained  either  by  creation  or  by  mar- 
riage With  a  marqnls.  Wharton. 

MARESCALLUS  (from  German,  march. 
horee,  and  gchalcK  maater).  A  groom  of 
the  stables,  who  also  toolc  eare  of  the  dis- 
eaM's  of  the  horses.    Dn  rangP- 

An  officer  of  the  imperial  stable,  magUter 
eqwmm.  Do  Oange. 

A  military  officer,  whose  duty  It  was  to 
keep  watch  on  the  enemy,  to  choose  place  of 
encampment,  to  arrange  or  marshal  the  army 
In  order  of  battle,  and.  as  master  ot  the 
horse,  to  commence  the  hattle.  This  oflloe 
was  second  to  that  of  comet  Hotttll,  or  eon- 
stabie.  Du  Cange. 


An  ofiicer  ot  the  eoort  ot  emdieviw.  SI 

Hen.  III.  5. 

An  officer  of  a  manor,  who  oversaw  the 
hospitalities  (moiMioiuirfat).  Du  Oaago; 
Fleta,  Ub.  2,  c  74. 

IforeseolliM  oulae.  An  ollleer  of  the  royal 
household,  who  had  charge  of  the  person  of 
the  monarch  and  peace  of  the  palace.  Du 


MARITUM  (Lat)  Marrihy  gMOiid  oivw^ 
flowed  by  the  sea  or  great  rlTers.  Co.  Lltt  K. 

MARQIN.  800. ''Gamhllng  contract" 

MARINARIUS  (Law  Lat.)  An  ancient  word 
which  signified  a  mariner  or  seaman.  In 
Bngland,  stoHnorlM  oapttoneiw  was  the  ad- 
miral m  warden  ot  flie  ports. 

MARINE.  Belonging  to  the  sea;  relating 
to  the  sea;  naval.  A  soldier  employed,  or 
liable  to  he  employed,  on  Tese^  of  war,  nn- 
dor  the  command  of  an  officer  of  marines, 
who  acts  under  the  direction  of  the  com- 
mander of  the  ship.  See  "Mariaa  Corps." 
It  is  also  used  as  a  general  term  to  denote 
the  whole  naval  power  of  a  state  or  ooon* 
try. 

MARINE  CONTRACT.  One  which  relates 
to  iNUlness  done  or  transacted  upon  the  sea 
and  In  seaports,  and  over  which  the  conrts 
of  admiralty  have  Jurisdiction  concurrent 
with  the  courts  of  common  law.  See  "Mari- 
time Goatraet;**  Fan.  Mkr.  Law;  S  GaU.  (U. 
8.)  898. 

MARINE  CORPS.  A  body  of  officers  and 
soldiers  under  an  organization  separate  and 
distinct  from  that  of  the  army,  and  intended 
for  service,  in  detached  portions,  on  board  of 
ships  of  war. 

MARINE  INSURANCE.  A  contract  of  in- 
demnity by  which  one  party,  for  a  stipu- 
lated premium,  undertakes  to  indemnify  the 
other,  to  the  extent  of  the  amount  tnsnred, 
against  all  perils  of  the  SBO,  or  certain  enu- 
merated perils,  to  which  hla  ihlp,  cargo,  and 
freight  or  aono  of  them,  may  be  exposed 
during  a  certain  voyage,  or  a  Used  period 
of  time. 

MARINE  INTEREST.  \  (  ompensalion 
paid  for  the  use  of  money  loaned  on  bot- 
tom ry  or  reppondentia.  Provided  the  money 
be  loaned  and  put  at  risk,  there  if?  no  fixed 
limit  to  the  rate  which  may  l)e  lawfully 
charged  by  the  lender;  but  courts  of  ad- 
miralty, in  enforcing  the  contract  will  mitt* 
ie:ate  the  rate  when  It  Is  extortionate  and  un- 

(onsclonable. 

MARINE  LEAOUB.  A  measure  equal  to 
the  twentieth  part  of  a  degree  of  latitude. 

Bouch.  Inst,  note  184fi.  Tt  ia  generally  con- 
ceded that  a  nation  has  exclusive  territorial 
Jurisdiction  upon  the  hltfk  seas  for  a  marine 
league  from  Its  own  ahorea.  1  Kent  Comm. 
29. 

MARINER.  One  whose  oecnpatlon  it  to  to 

navigate  vespcls  upon  the  sea.  Shrgeons, 
engineers,  clerks,  stewards,  cooks,  portent 
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kbA  diamlMr  maids,  on  puaenger  ateamera, 

when  necessary  for  thr  sorvicp  of  thp  ship 
or  crew,  are  also  deemed  mariners,  and  per- 
mitted as  auch  to  sue  in  the  admiralty  for 
their  wageai  1  CJoaU.  Adm.  107.  See  "Sear 
man." 

MARIS  ET  FOEMINAE  CONJUNCTIO 
est  de  Jure  naturae.  The  union  of  male  and 
lemaie  ia  founded  on  the  law  of  nature.  7 
Coke,  18. 

MARITAGIO  AMISSO  PER  DEFALTAM. 
An  obsolete  writ  for  the  tenant  in  frank 
marriage  to  recover  landa,  etc,  of  which  he 
W9M  defofoed. 

MARITAGIUM  (Lat.)  A  portion  given 
with  a  diui^hter  in  marriage. 

During  the  existence  of  the  feudal  law,  1 
It  was  the  right  which  the  lord  of  the  fee 

had,  under  certain  tenurea*  to  dfsposo  of ' 
the  daughters  of  his  vassal  in  marriage.  | 
Beames,  Glauv.  138,  note;  Bracton,  21a;  | 
Spelmaa;  2  BL  Comm.  69;  Co.  Litt.  21b.  76a. 

MARITAGIUM  EST  AUT  LIBERUM  AUT 
servitio  obligatum;  liberum  maritagium  dici- 
tur  ubi  donator  vult  quod  terra  sic  data 
quieta  sit  et  libera  ab  omni  secuiari  servitio. 
A  marriage  portion  is  either  free  or  bound 
to  service;  it  is  called  "frank  marriage" 
when  the  giver  wills  that  land  thus  given 
ha  ennpt  from  «I1  leeatar  aenriee.  Co. 
Utt  21. 

MARITAGIUM  HABERE.  To  have  the 
free  disposal  of  an  heiress  in  marriage. 

MARITAL.  That  which  belongs  to  mar- 
riage; as,  marital  rights,  marital  duties. 

MARITAL  PORTION.  In  Louisiana.  The 
name  given  to  that  part  of  the  deceased  hus- 
band's estate  to  which  the  widow  ia  entitled. 
CiY.  Code  La.  834,  art  56;  8  Bfart  (La.;  N. 
8.)  1. 

MARITAL  RIGHTS.  The  rlghtB  of  a  hus- 
band. Chiefly  applied  to  the  right  of  aexual 
Interoourse. 

MARITIMA  ANQLf  AE.  In  old  English  law. 
The  emolument  or  revenue  coming  to  the 
king  from  the  sea,  which  the  sherifto  an- 
dently  collected,  but  which  waa  afterwards 
granted  to  the  admlraL  Spebnaa. 

MARITIMA  INCRkMENTA.  In  old  Eng- 
liah  law.  Marine  Incraaaea;  lands  gained 
from  the  sea.  Hale  da  Jur.  Mar.  pt.  1,  c.  4. 

MARITIME.  Pertaining  to  the  sea.  Ordi- 
dinarily,  the  term  la  aynoojmcma  with  "ma- 
rine." 

MARITIME  CAUSE.  A cause  arising  tfom 
a  maritime  contract,  whether  made  at  sea 

or  on  land 

The  term  includes  such  causes  as  relate 
to  the  buslnMS,  commerce,  or  navigation  of 
the  sea;  as  charter  parties,  bills  of  lading. 

and  other  contracts  of  affreightment;  bot- 
toiniy  and  responilpiitla  contracts;  and  con- 
tracts for  maritime  services  In  repairing. 


supplying,  and  navigating  ships  and  vessels ; 

contracts  and  quasi  contracts  respecting - 
averages,  contributions,  and  jettisons,  when 
the  party  prosecuting  has  a  n&aritime  lien; 
and  also  those  arising  from  torts  and  In- 
juries committed  on  the  high  seas,  or  on 
other  navigaUe  waters  within  the  admUalty 
jurisdiction. 

MARITIME  CONTRACT.  One  which  re- 
lates to  the  buHiuesB  of  navigation  upon  the 
sea,  w  to  buslnesa  appertaining  to  com- 
merce or  navigation  to  be  transacted  or 
done  upon  the  sea,  or  in  seaports,  and  over 
which  tourts  of  admiralty  have  jurisdiction 
concurrent  with  the  courts  of  common  law. 

Such  eontraeta,  according  to  the  dTtUaBsi. 
inclndo,  among  others,  charter  parties,  bills 
of  lading,  marine  hypothecations,  contracts 
for  services  in  building,  repairing.  sbkbIt- 
ing.  and  navigating  ships,  eontraeta  rsa|Mcl* 
ing  averages,  jettisons,  etc. 

In  an  early  opinion  by  Story,  J.,  these 
views  were  generally  adopted  (2  QalL  [U. 
8.1  898).  hot  It  haa  been  ainee  held  that  th« 
contract  for  building  a  vessel  is  not  a  marl- 
time  contract  (20  How.  [U.  S.]  393;  88 
How.  (U.  S.]  188). 

MARITIME  COURT.  AoovrtoC  ■dmlmlty 
Jurisdiction. 

MARITIME  INTEREST.  Kartae  Imteraat 

{g.  V.) 

MARITIME  LAW.  That  sratam  of  law 
which  partiealarly  relatea  to  the  afEalrs  and 

btisin'>ss  of  the  sea,  to  ships,  their  crews  and 
navigation,  and  to  the  marine  conveyance 
of  persona  and  property.  See  81  Wall.  (U. 

S.»  558. 

MARITIME  LIEN.  See  "Uen." 

MARITIME  LOAN.  A  contract  or  agree- 
ment by  which  one,  who  is  the  lender,  lends 
to  another,  who  la  the  borrower,  a  eertaia 

sum  of  money,  upon  condition  that,  if  tlM 
thing  upon  which  the  loan  has  been  nuUto 
should  be  lost  by  any  peril  of  the  sea,  or 
vis  major,  the  lender  shall  not  be  repaid  on- 
less  what  remains  shall  be  equal  to  the 
sum  borrowed;  and  If  the  thing  arrive  in 
safety,  or  in  case  it  shall  not  have  been  in- 
jured but  by  ita  own  defecta.  or  the  faolt 
of  the  master  or  mariners,  the  borrower 
shall  be  bound  to  return  the  sum  borrowed, 
together  with  a  <  •  i  tain  sum  agreed  upon  aa 
the  price  of  the  hazard  incurred.  E^eris. 
Mar.  Loans,  c  1,  S  8.  See  'Olottomry;'* 
Gross  Adventure;"  "llartae  Interaat;**  "Ba* 

spondt-ntia." 

MARITIME  PROFIT.  A  term  uaed  by 
French  wrltns  to  signify  any  profit  derlTCfi 
from  a  maritime  loon. 

MARITIME  STATE.  laSBglish  law.  The 
officers  and  enlisted  men  of  the  Engllah 

navy. 

MARITIME  TORT.   One  committed  on  the 

high  seaa.  or  otherwlie  with  admlndtF  J«rla> 

diction. 
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MARK*  ▲  BiCB.  traced  on  paper  or  parch- 
m%ai,  whlcb  ataads  in  the  place  of  a  slg- 
natim;  mraally  made  by  peraona  who  cannot 

write.  It  is  most  often  the  sign  of  the  cross, 
made  In  a  little  space  left  between  the 
Christian  name  and  surname.  2  Bl.  Comm. 
305;  2  Curt.  324;  Moody  &  M.  516;  12  Pet. 
(U.  S.)  150;  7  Bing.  457;  2  Ves.  Sr.  455;  1 
Ves.  &  B.  362;  1  V.  s.  Jr.  11.  A  mark  is  now 
held  to  be  a  good  algnatureb  thoojili  the 
party  waa  able  to  write.  8  AdoL  *  B.  94; 
3  Nev.  ft  P.  228;  3  Curt  762;  5  Johns.  (N. 
Y.)  144;  2  Bradf.  Sur.  (N.  Y.)  385;  24  Pa. 
St.  502;  29  Pa.  St.  221;  19  Mo.  609;  21  Mo. 
17;  18  Oa.  396;  16  B.  Men.  (Ky.)  102;  1 
Jarm.  Wills  (Perkins  Bd.)  69,  112.  note; 
1  WllUama,  Bk'n*  6S.  See  8t  Fa.  1848. 

MARKET  (lAt  merm,  mendiaadiae;  an- 
ciently, mercai).  A  public  place  and  ap- 
pointed time  for  buying  and  selling.  A  pub- 
lic placf.  appointed  by  public  authority, 
where  all  aorta  of  things  necessary  for  the 
subsistence  or  for  the  oonTenlence  of  life 
are  sold.  14  N.  Y.  356.  All  fairs  are  mar- 
kets, but  not  vice  versa.  Bracton,  lib.  2,  c. 
84:  Oo.  Lltt  88;  3  Inst  401;  4  Inst.  272. 
Markets  are  generally  regnlated  by  local 
laws. 

The  franchise  by  which  a  town  holds  a 
market,  which  eaa  only  be  by  royal  grant 
or  immemorial  nsage.  81  Bail).  (N.  T.)  296, 
8  Bl.  Comm.  87. 

Bj  the  term  "market"  is  also  understood 
the  demand  there  is  for  any  particular  ar- 
ticle; as.  the  cotton  market  in  Europe  Is 
dull.    See  15  Viner.  Abr.  42;  Comyn.  Dig. 

MARKET  GELD.   The  toll  of  a  market. 

MARKET  OVERT.  An  open  or  public  mar- 
ket; that  Is,  a  place  appointed  by  law  or 
custom  for  the  sale  of  goods  and  chattels 
at  stated  times  in  public.  "An  open,  public, 
and  legally  eoastltnted  market**  Jerris.  C. 

J..  9  J.  Scott.  601. 

The  market  place  is  the  only  market  overt 
out  of  London;  but  in  London  every  shop  is 
a  market  overt.  5  Coke,  83;  F.  Moore,  300. 
In  London,  every  day  except  Sunday  Is  mar- 
ket day.  In  the  country,  particular  days  are 
fixed  for  market  days.   2  Bl.  Comm.  449. 

The  term  Is  of  Importance  in  Bngllsh 
law,  because  of  the  protection  afforded  pur- 
chasers in  good  faith  in  market  overt.  5 
Coke^  88. 

MARKET  PRICE.  See  Ifozfeet  Value.** 

MARKET  TOWNS.  TlMMB  towns  which 

are   entitled    to   hold   maricetS.    1  Ste^ 

Comm.  (7th  Ed.)  130. 

MARKET  VALUE.  The  price  esUbUshed 
by  public  salm,  or  sales  in  the  way  of  or- 
dinary bttstnesa.  89  Mass.  846. 

{MARKET  ZELD,  or  MARKET  QELD.  The 

toll  of  a  market. 

MARKETABLE  TITLE.  A  Utle  which  is 
not  only  good,  but  as  to  which  there  is  no 

reasonable  doubt  a?  to  matter  of  either  law 
or  fact.    Such  a  title  as  dealers  in  real  es- 


tate, banks,  etc.,  would  be  wilUag  to  invest 

in.    46  Hun  (N.  Y.)  638. 

MARKSMAN.  In  practice  and  conveyanc- 
ing. One  who  makes  his  mark;  a  person 
who  cannot  write,  and  only  makes  his  mark 
in  executing  instruments.  Archb.  N.  P.  13; 

8  Chit  88. 

MARLBRIDQE,  STATUTE  OF.   An  Impor- 

i  tant  English  statute  (52  Hen.  III.  I12r.71) 
relating  to  the  tenures  of  real  property,  and 

I  to  procedure.  It  derived  Its  name  from  the 
town  In  "Wiltshire  In  which  parliament  pat 
when  it  was  enacted,  now  known  as  Marl- 
borough. Compare  2  Reeve,  Hist.  Eng.  Law, 
62;  Crabb,  Com.  Law,  156;  Barr.  Obs.  St  66. 

MARQUE  AND  REPRISAL.  See  "Letter 

of  Marque  and  Reprisal." 

MARQUIS.  A  nobleman  next  in  rank  to  a 
duke. 

MARRIAGE.    Marriage,  as  distlngiilfihed 

from  the  agrecnioiit  to  marry,  and  the  a<  t  of 
becoming  married,  is  the  civil  status  of  one 
man  and  one  woman  united  in  law  for  the 
discharge  to  each  other  and  the  romnmnity 
of  the  duties  legally  incumbent  on  husband 
and  wife.    See  Bish.  Mar.  &  Div,  §  3. 

Marriage  is  generally  referred  to  as  a  con- 
tract, but  under  modem  doctrine,  its  con- 
tractual nature  is  confined  to  the  formation 
of  the  relation,  such  formation  being  wholly 
a  matter  of  contract.  But,  when  formed, 
marritige  is  not  a  contract,  but  a  status.  30 
Oa.  176;  3  Heisk.  (Tenn.)  307;  .53  .Mo.  578; 

9  Ind.  37. 

As  applied  to  the  act  of  becoming  married, 
marriage  Is  the  acts,  whether  of  private  con> 

tract  or  official  or  relit^imis  ceremonial,  by 
which  a  man  and  a  woman  lawfully  enter 
Into  the  married  state. 

MARRIAGE  ARTICLES.  Articles  of  agree- 
ment betwetn  parties  contemplating  mar- 
riage, in  accordance  with  which  the  mar- 
riage settlement  is  afterwards  to  be  drawn 

up.  They  are  to  be  binding  in  case  of  mar- 
riage. They  must  be  in  writing,  by  statute 
of  frauds.  Burton,  Real  Prop.  484;  Crabb, 
Real  Prop.  §  1809;  4  Cruise.  Dig.  274.  323. 
See  2  Washb.  Real  Prop.  Append. 

MARRIAGE  BROKERAGE.  The  act  by 
which  a  person  Interferes,  for  a  considera- 
tion to  be  received  by  him.  between  a  man 
and  a  woman,  for  the  purpose  of  promoting 
a  marriage  between  them.  The  money  paid 
for  such  service  is  also  known  by  this  name. 

It  Is  a  doctrine  of  the  coarts  of  eqal^ 
that  all  marriage  brokage  contract^;  are  ut- 
terly void,  a.s  against  public  polic  y,  and  are, 
therefore.  Incapable  of  confirmation.  1 
Fonbl.  Eq.  bk.  1.  c  4,  S  10»  note  (s);  2 
Story,  Ek].  Jur.  S  268:  Newland.  Cont  468. 
But  where  a  party  is  established  in  business 
as  a  marriage  broker,  one  dealing  with  him 
is  not  ia  pari  Mtfi9»  and  can  recover  back 
money  deposited  on  a  contract   124  N.  T. 

156. 

MARRIAGE  LICENSE.  A  Ucense  required 
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in  some  tlaftM  to  be  obtained  from  a  pablio 
offlo«r  bf  DtnoM  Intending  to  mftrry. 

MARRIAGE  PORTION.  That  property 
which  la  given  to  a  woman  on  her  marriage. 

MARRIAGE,  PROMISE  OF.  A  promise  of 
marriage  Is  a  (^on tract  entered  into  between  I 
a  man  and  woman  that  they  will  marry  each 
other. 

MARRIAGE  SETTLEMENT.  An  agree- 
ment made  by  the  parties  in  contemplation 
of  marriage,  by  which  the  title  to  certain 
prfiperty  is  changed,  ami  tlic  property  to 
0ome  extent  becomes  inalienable.  1  Rice, 
Bq.  (8.  G.)  816.  See  t  Hill  Ch.  (8.  a)  S: 
8  Leigh  (Va.)  29;  1  Dev.  &  B.  Eq.  (N.  C.) 
389;  2  Dev.  &  n.  Eq.  (S.  C.)  103;  1  Baldw. 
(U.  S.)  344;  15  Mass.  106;  1  Yeates  (Pa.) 
221;  7  Pet.  (U.  S.)  348;  4  Bouv.  Inst,  note 
3947.    See  2  Washb.  Real  Prop.  Append. 

MARSHAL.  An  olBcer  ofthe  United  States. 
WhOM  duty  it  is  to  execute  the  process  of 
fh«  courts  of  the  United  States.  His  duties 
within  the  district  for  which  he  is  appointed 
are  very  similar  to  those  of  a  sheriff.  See 
U.  S.  SL  at  Large,  Index;  Sergeant,  Const. 
Law.  e.  26;  S  IMl.  (V.  8.)  40B:  Burr's 
Trial.  365;  1  Mason  (U.  S.)  100;  2  Gall.  (U. 
8.)  101:  4  rranc  h  ( U.  S.)  96;  7  Cranch  (U. 
8.)  276;  9  Cranch  (U.  S.)  86,  212;  6  'VVIieAt 
(U.  8.)  m;  8  Wheat  (U.  S.)  645. 

MARSHALING.  Arranging;  putting  in 
proper  order;  e.  g.,  "the  law  will  marshal 
words,  tit  rt9  magls  rahat.  "  Hill,  B.,  Hardr. 
92.  So  to  marshal  assets.  See  "Assets."  Soto 
marshal  coat  armor.  This  now  belongs  to 
httraldt.  Wharton. 

MARSHALING  ASSETS.  Such  an  arrange- 
ment of  different  funds  as  will  enable  all 
parties  having  equities  therein  to  receive 

th*^ir  diip  proportions,  notwitlistainling  the 
intervening  interests  of  particular  persons 
to  prior  satisfaction  out  of  a  part  of  the 
funds.  1  Story.  Eq.  558.  The  doctrine  does 
not  apply  unless  there  are  two  funds  in  ex- 
istence to  which  claim  is  made  by  several 
having  diverse  rights.  U  R.  3  Eq.  668.  But^ 
It  la  immaterial  what  la  the  nature  of  the 
propertF  which  oonaUtatM  the  fund. 

MARSHALING  SECURITIES.  Aaamuige- 

ment  of  creditors  into  classes  with  respect 
to  their  satisfaction  out  of  the  assets  of  th<» 
common  dfhtor  in  su<  h  mannor  as  to  oonipcl 
the  creditor  having  a  right  of  resort  to  two 
or  more  different  funds  to  satisfy  his  claim 
llrat  from  the  fund  to  which  no  other  cred- 
itor ha.s  a  right  to  resort.    1  Story.  Eq.  633. 

MARSHAL8EA.  In  English  law.  A  pris- 
on belonging  to  the  Icing's  bench.   It  has 

now  \yeen  consolidaf ril   with  others,  UUdor 

the  name  of  the  Qupcn's  prison. 

MARSH AL8EA,  COU RT  OF.  A  court  orig- 
isally  held  before  flie  steward  and  marshal 

of  the  royal  household. 

It  was  instituted  to  administer  Justice  be- 


tween the  servants  of  the  kin^'a  hooaehold. 
that  they  might  not  be  drawn  Into  othar 
courts,  and  their  serrloes  lost  It  was  an- 
ciently ambulatory;  but  Charlf^s  I.  rrfcted  a 
court  of  record,  by  the  name  of  curia  paUUii. 
to  be  held  before  the  steward  of  the  hooae- 
hold, etc.,  to  hold  pleas  of  all  personal  ac 
tions  which  should  arise  within  twelve  miles 
of  the  royal  palace  at  Whitehall,  not  in 
eluding  the  city  of  London.  This  court  was 
held  weekly,  to  determine  causes  In-roMas 
less  than  twenty  pounds,  togethf^r  with  the 
ancient  court  of  Marshalsea,  in  the  borough 
of  Southwark.  A  writ  of  error  lay  thence 
to  the  kind's  bench.  Both  courts  were  abol- 
ished by  St.  12  &  13  Vict,  c  101.  §  13.  Sec 
Jacob;  Whiibaw. 

MARTI  tUO  DECURRERE  (Lat.  to  run 
by  its  own  force).  A  term  applied  in  the 
civil  law  to  a  suit  when  it  ran  its  course  to 
the  end,  without  any  lihpediment.  Calr. 

Lex.;  Rrispnnins. 

MARTIAL  LAW.  That  mlUtary  rule  and 
authority  which  exists  In  time  of  war,  and 

i.s  conferred  by  the  laws  of  war.  in  relation 
to  persons  and  things  under  and  wittiin  the 
scope  of  aottva  military  operatlona.  In  oarry^ 
Ing  on  the  war.  and  which  extlnpnlshes  or 
suspends  civil  rights  and  the  remedies  found- 
ed upon  them,  for  the  time  being,  so  far  as 
it  may  appear  to  be  necessary  In  order  to 
the  full  aecompUshiiuiit  of  the  purposea  of 
the  w  ar    Prof.  Joai  Parker,  In  N.  A.  Rer.. 

Oct.,  1«61. 

The  application  of  military  gotemmeiit  to 

persons  and  property  within  the  scopp  of  it, 
according  to  the  laws  and  usages  of  war,  to 
the  exclusion  of  the  municipal  governraont, 
in  all  respects  where  the  latter  would  im- 
pair the  efficiency  of  mlUtary  rate  and  mill- 
tary  aotlon.  Id. 

MASEA.  In  tha  drU  tow.  A  maaa;  taw 
materiaL 

M  AST.  To  fatten  with  maat  (aoonia.  ate.) 

1  Leon.  186. 

MAST  SELLING.  In  old  English  law.  The 
practice  of  selling  the  goods  of  dead  seamen 
at  the  maat  Held  void.  7  Mod.  14L 

MASTER.  One  who  has  control  over  an 
apprentice. 

A  master  stands  in  relation  to  his  appren- 
tices in  loco  parentis,  and  Is  bound  to  fulflll 
that  relation,  which  the  law  generally  en- 
forces. He  is  also  entitled  to  be  obeyed  by 
his  apprentic  <  s  as  if  they  were  his  children. 
Bout.  Inst.  Index.    See  "Apprenticeship." 

One  who  is  employed  in  teaching  children; 
known,  muicrally.  as  a  "srhoolniaster." 

One  who  has  in  bia  employment  one  or 
more  persona  hlrad  by  oontraet  to  sorre  him, 
either  aa  domeatlc  or  common  toborera. 

MASTER  AT  COMMON  LAW.  In  English 
law.  An  officer  of  the  aaperior  courts  of 
common  law  (each  court  harlng  fire),  whMO 

principal  duties,  when  attending  court,  con- 
sists in  taking  affidavits  sworn  in  court.  In 
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MASTER  IN  CHANCERY  (565)       MATHEMATICAL  EVIDENCE 


administering  oatha  to  attorneyB  on  their 

admission,  and  in  certifying  to  the  court,  in 
cases  of  doubt  or  difflculty,  what  the  prac- 
tice of  the  court  is.  Their  principal  duties 
out  of  court  consist  in  taxing  attorneys' 
costs,  la  eorapatliur  inlndpal  and  Interest  on 
bills  of  exrhange,  promissory  notes,  and 
other  documents,  under  rules  to  compute, 
in  examining  vltaesses  who  are  going 
abroad-  for  the  purpose  of  obtaining  their 
teatimony.  In  hearing  and  determining  rules 
referred  to  them  by  the  court  in  the  place 
of  the  court  itself,  and  in  reporting  to  the 
court  their  oonclnskms  wtfh  reference  to 
the  rules  so  referred  to  them.  Holthoose. 

MASTER  IN  CHANCERY  (anciently  MAS- 
ter  of  the  chancery)  (Law  Lat.  mayister  cun- 
esriorioe).  id  equity  practice.  An  important 
officer  of  courts  of  equity,  who  acts  as  as- 
sistant to  the  chancellor  or  judge,  and  whose 
principal  duty  consists  in  inquiring  intovari- 
oos  matters  referred  to  him  for  the  purpose, 
«nd  reporting  thereon  to  the  court  Wliap> 
ton:  Holthouse.  In  England,  there  are 
twelve  of  these  masters,  of  whom  the  mas- 
ter of  the  rolls  is  the  chief. 

These  olficers  were  originally  the  chief 
clerks  of  the  chancery  (^ertft  de  prima  for- 
nay,  who  acted  as  the  asscfisors  or  council 
of  the  lord  chancellor  (coUatcrales  ct  socii 
tmmeeilarti).  2  Reeve.  Hist  IDng.  Law.  251. 
According  to  Mr.  Spence,  they  obtained  the 
title  of  "masters"  In  the  reign  of  Edward 
III.  1  Sponco.  Ch.  360.  But  they  appear  to 
liave  had  the  title  of  fHtMT«pfore«  at  a  much 
earlier  period.  2  Reeve,  Hist.  Ong.  Law,  ubi 
nipra;  Crabh,  Hist  Bog.  Law,  W, 

MASTER  OF  A  SHIP.  In  maritime  law. 
The  commander  or  first  officer  of  a  mer- 
chant dilp;  a  emtain. 

MASTER  OF  THE  CROWN  OFFICE.  In 
English  law.  The  queen  s  coroner  and  at- 
torney in  the  criminal  department  of  the 
oowrt  of  qneen's  bench,  who  proeecntes  at 
the  relation  of  some  private  person,  or  com- 
mon informer,  the  crown  being  the  nominal 
prosecntor.  Wharton. 

MASTER  OF  THE  ROLLS  (Law  Lat. 
magigter  rotulontm).  In  English  law.  An  as- 
sistant Judge  of  the  court  of  chancery,  who 
holds  a  separate  court  ranking  next  to  that 
of  the  lord  chancellor,  and  has  the  keeping 
of  the  rolls  and  grants  which  pass  the  great 
seal,  and  thf  records  of  the  chancery.  He 
was  originally  appointed  only  for  the  super- 
intendence of  the  writs  and  records  apper- 
taining to  the  common-law  department  of 
the  court,  and  is  still  properly  the  chief  of 
the  masters  in  <diaaoery.  8  Stepb.  Comm. 
417;  Wharton. 

MATE.  In  maritime  law.  The  officer  next 
In  rank  to  the  master  on  board  a  merchant 
riilp  or  vessel. 

In  such  vessels  there  is  always  one  mate, 
and  sometlmee  a  second,  third,  and  fourth 
mate,  according  to  the  vp^sei  F;  size,  and  the 
trade  In  which  she  may  1m  .■u;^a>:e(l.  When 
the  word  "mate"  is  used  without  qualifica- 
tion, it  always  denotes  the  first  mate;  and 


the  oth«r8  are  destgnatsd  as  above.  On 

large  ships  the  mate  is  frequently  styled 
"first  officer."  and  the  second  and  third 
mates,  "second"  and  "third"  Offleers.  Far* 
ish.  Sea  Oft.  Man.  83-140. 

MATER-FAMILIAS.  In  civil  law.  The 
mother  of  a  family;  the  mistress  of  a  fam- 
ily. 

A  chaste  womui^  married  or  idngle.  Galv. 

Lex. 

MATERIA  (Lat.) 

 In  the  Civil  Law.  Materials;  as  dis- 
tinguished from  species,  or  the  form  given 
by  labor  and  skill.  Dig.  41. 1.  7.  7-H;  Pletn, 
lib.  3.  c.  2.  §  14. 

Materials  (wood)  for  building,  as  distin- 
gnidied  from  "H^ftaia."  Dig.  St.  66.  pr. 

 In  English  Law.    Matter;  sabsttHM; 

subject  matter.   3  Bl.  Comm.  322. 

MATERIAL. 

(1)  That  whldi  enters  into  the  erection 
or  repair  of  any  structure.  It  does  not  in- 
clude tools  or  facilities  used.    71  Pa.  SL  29S. 

(S)  That  which  la  essential  or  important 

MATKRIALITY.  The  property  Of  MlbaCaa- 

tlal  importance  or  iufluenre.  pspeoially  as 
distinguished  from  formal  requirement.  Ca- 
pability of  proper^  Inflnendng  the  result  of 
the  trial. 

MATERIALMEN.  Persons  who  furnish 
materials  to  be  used  In  the  erection  of  build- 
ings, ships,  etc. 

By  the  general  American  law,  material-  , 
men  have  a  lien  on  a  foreign  ship  (9  Wheat. 
rU.  S.)  409),  but  not  on  a  dome^^tic  ship  (20 
How.  £U.  S.]  393).  By  statute,  materialmen 
htm  ft  lien  on  a  bolldiiig.  Bee  Hedmnlc'a 
Uen.** 

MATERNA  IV1ATERNIS  (Lat.  from  the 
mother  to  the  mother's).  In  French  law. 
A  term  denoting  the  descent  of  property  of 

a  deceased  person  derived  from  his  mother 
to  the  relations  on  the  mother's  side. 

MATERNAL.  That  which  belongs  to.  or 
comes  from,  the  mother;  as,  maternal  au- 
thority, mnrernal  relation,  maternal  estate. 

maternal  line.    See  "Line." 

MATERNAL  PROPERTY.  That  which 
comes  from  the  mother  of  the  party,  and 
other  ascendants  of  the  maternal  stock. 
Doraat.  Liv.  I'rel.  tit.  3,  S  2.  note  12. 

MATERNITY.  The  State  or  condiUon  of  a 
mother. 

It  is  either  le>?itiniate  or  natural.  The 
former  Is  the  condition  of  the  mother  who 
has  given  birth  to  legitimate  children: 
while  the  latter  is  the  condition  of  her  who 
has  given  birtli  to  illegitimate  children.  Ma- 
ternity is  always  certain;  While  the  pa- 
ternity Is  only  presumed. 

MATHEMATICAL  EVIDENCE.  That  evl- 
flence  which  is  established  by  a  demonstra- 
tion. It  Is  used  In  ctmtradistlnction  to 
"moral  evidence." 


Digitized  by  Google 


i 


MATUCA 
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MAXIM 


MAIIMA.  A  codmother. 

MATRICIDE.  Tiie  mwtOi&r  ol  a 
or  ODA  wlio  hM  ilalii  hit  motlMr. 

MATRICULA.  In  civil  law.  A  register  In 
wMch  are  inscribed  the  names  ot  persona 
wlio  beeom*  members  of  an  association  or 
society.  Dig.  50.  3.  1.  In  the  ancient  church 
there  were  matricula  clcrininim,  which  was 
a  catalogue  ot  tlio  offlciatinR  clergy,  and 
matricula  pouperum,  a  list  of  the  poor  to 
bo  reiioTed;  hence,  to  be  entered  In  the  uni- 
Tsnttar  ia  to  be  matrtcolated. 

MATRIMONIA  DEBENT  E88B  LIBKRA. 

Marria^f's  ontrht  to  be  fne.  Halk.  Max.  86; 

2  Kent.  Comni.  In2. 

MATRIMONIAL  CAUSES.  In  the  English  i 
ecclealastlcal  courts  there  are  five  kinds  of 
canses  which  are  classed  under  this  head, 
via.:  Causes  for  a  malicious  jactitation; 
aoits  for  nullity  of  mai  ri:iL.'f,  on  account  of 
fraud,  incest,  or  other  bar  to  the  marriage 
(t  Hagg.  Consist  488) :  snita  for  reetttntlon 
of  conjugal  rights:  suits  for  divorces  on  ac- 
count of  cruelty  or  adultery,  or  canses  which 
have  arisen  stnoe  the  marriage;  suita  for 
alimony. 

MATRIMONIUM.  In  civil  law.  A  legal 
marriage.  A  marriage  celebrated  in  con- 
formity with  the  rules  of  the  civil  law  was 
called  jnttum  matrimonium^;  the  husband 
vir,  the  wife  «xor.  It  was  exeluslTety  con- 
fined to  Roman  citizens,  and  to  those  to 
whom  the  vonnubium  had  been  conceded. 
It  alone  produced  the  paternal  power  over 
the  children,  and  the  marital  power — manvs 
—-over  the  wife.  The  fam  uni.  the  coemptio, 
or  the  usus  was  indispensable  for  the  forma- 
tion of  tills  marriage.  See  "Pater-FamiUas." 

MATRIMONIUM  SUBSEQUENS  TOLLIT 
peecatum  praecedens.  A  subseciuent  mar- 
riage ciirea  preceding  criminality. 

MATRIMONY.  The  nnptlal  ttate. 

MATRIX.  In  civil  law.  The  protocol  or 
first  draft  of  a  legal  instrument,  from  which 
all  copies  must  be  taken.   See  16  S.  W.  53. 

MATRON.   A  woman  who  la  a  mother. 

See  "Jury  Women." 

MATTER  EN  LEY  NE  8ERRA  MISE  EN 
bouche  del  Jurors.  Matter  of  laws  shall  not 
be  put  into  the  mouth  of  jurors.  Jenk.  Cent. 
Caa  180. 

MATTER  IN  CONTROVERSY.  The  sub- 
ject of  litigation;  the  amount  demanded  In 
an  action.  1  Serg.  ft  R.  (Pa.)  269. 

MATTER  IN  DEED.  Such  matter  as  may 
bo  proved  or  established  by  a  deed  or  spei  iai- 
ty.  Matter  of  fact,  in  contradistinction  to 
matter  of  law.  Co.  LitL  S20;  Staph.  PL  197. 

IRATTER  IN  I88UB.  The  laane  (ff. «.) 

MATTER  IN  PAIS  (literally,  matter  In  the 
country).  Matter  of  fact,  as  distinguished 


from  matter  of  law  or  matter  ot  reoord. 
^^laPaia" 


MATTER  OF  COURSE,  flee  *'0t  Oomraa." 

MATTER  OF  FACT.  In  pleading.  MaUer 
the  existence  or  truth  of  wliich  is  determined 
by  the  eeneee,  or  by  reasoning  baaed  upon 

their  evidence.  The  deeidon  of  such  mat- 
ters is  referred  to  the  Jury.  Hob.  127;  1 
Oreenl.  Bv.  i  49. 

MATTER  OP  FORM.  See  '■Form." 

MATTER  OF  LAW.  Matter  the  truth  or 
falsity  of  which  is  determined  by  the  estab- 
lished rules  of  law  or  reasoning  baaed  on 
them.  70  N.  C.  107. 

MATTER  OF  RECORD.  Those  fketa  which 

may  proved  by  the  production  of  a  record. 
It  differs  from  matter  in  deed,  which  coa- 
sista  of  facts  whidi  may  be  proved  hgr 
specialty.  See  "Record." 

MATTER  OF  8UB8TANCE.    See  'Wb- 

stance." 

MATTERS  OF  SUBSISTENCE  FOR  MAN. 
Comprehenda  all  articles  or  things,  wliether 
animal  or  vegetable,  living  or  dead,  which 
are  used  for  food,  ami  wlu  ther  they  are  con- 
sumed in  the  form  in  which  they  are  bought 
from  the  producer,  or  are  only  coasumed 
after  undergoing  a  process  of  prepamtioa, 
which  is  greater  or  less,  according  to  the 
charar  t«  r  of  the  article.    19  Orat.  (  Va.)  813. 

MATURIORA  SUNT  VOTA  MULIERUM 
quam  virorum.  The  wiahea  of  women  are  of 

quicker  growth  than  those  of  men:  i.  c.  wo- 
men arrive  at  maturity  earlier  than  men. 
fi  Coke,  71a;  Braeton.  80b. 


MATURITY, 
becomes  doe. 


The  tlmeiHienal>Uloraate 


MAXIM.*  An  established  principle  or  prop- 
osition; a  principle  of  law  universally  ad- 
mitted, as  being  5nst  and  conaonaat  with 

reason. 

Maxims  in  law  are  somewhat  like  axioms 
in  geometry.  1  Bl.  Comm.  68.  They  are 
principles  and  authorities,  and  part  of  the 
general  customs  or  common  law  of  the  land, 
and  are  of  the  same  strength  as  acts  of  par- 
liament, when  the  judges  have  determined 
what  Is  a  maxim;  which  belongs  to  the 
judges  and  not  the  Jury.  Termes  de  la  Ley; 
Doctor  &  Stud.  Dial.  1,  c.  8.  Maxims  of  the 
law  are  holden  for  law,  and  all  other  cases 
that  may  be  applied  to  them  shall  be  taken 
for  granted.  Co.  Litt.  11.  67.  See  Plowd. 
27b. 

The  application  of  the  maxim  to  the  case 
before  the  ooart  ia  generally  the  only  difll- 

ciilfy.  The  true  method  of  making  the  ap- 
plication is  to  ascertain  how  the  maxim 
arose,  and  to  consider  whether  the  case  tO 
which  it  is  applied  is  of  the  same  character, 
or  whether  it  is  an  exception  to  an  appar- 
ently general  rule. 


*TlM  BO*t  iBportast  of  tbe 
foond  alpbsbetMlly 


of  tew 
thtobook. 


Digitized  by  Google 


MAXIME  ITA  DICTA,  ETC.  (587) 


MEDIATOR 


MAXIME  ITA  DICTA  QUIA  MAXIMA  EST 
•Jim  dlsnltM  ot  oertlMlma  auetorllMi  atM^M 
quod  maxim*  omnlbut  prolMtur.  A  maxim  ft 

ao  called  becausf  its  digrnity  is  rhlefest.  and 
Ita  authority  the  most  certain,  and  because 
nnlvanally  anprovad  bgr  all.  Go.  Utt  11. 

MAXIME  PACi  SUNT  CONTRARIA,  VIS 

•t  injuria.  The  greatest  enemies  tO  paace 
Are  force  and  wrong.   Co.  Litt.  161. 

,  MAXIMUS  ERR0RI8  P0PULU8  MAQ18- 
tar.  Tha  paopla  la  tha  graataat  maatar  of 
error. 

MAY.  Is  permitted  to;  has  liberty  to.  The 
term  Is  ordinarily  perqUssive  (52  N.  Y.  96; 
107  Mass.  196),  but  in  order  to  carry  out 
the  intention  of  a  statute  (2  Pet.  [U.  S.] 
64).  or  of  a  contract  (84  111.  471;  44  Conn. 
5S4)»  it  wlU  be  bald  to  be  mandatorj. 

MAYHEM.  In  crimtnal  law.  The  aet  of 

unlawfully  and  violently  depriving  another 
of  the  use  of  such  of  his  members  as  may 
render  him  less  aUe*  in  Ughtlllg;  altbar  to 
defend  himself  or  annoy  his  adyenary.  8 
CJar.  A  P.  167;  4  Bl.  Comm.  205.  The  cutting 
or  disabling,  or  weakening,  a  man's  hand 
or  finger,  or  striking  out  his  eye  or  fore 
tooCh.  or  deprlTlns  him  of  those  parte  the 
loss  of  which  abates  his  courage,  are  held 
to  be  mayhems.  But  cutting  off  the  ear  or 
nose,  or  the  like,  are  not  held  to  be  may- 
hems  at  common  law.  4  Bl.  Comm.  205. 
The  offense  has  been  extended  by  statute  to 
th«'sp  and  other  iajnrleB.  See  87  N.  C  609; 

70  Iowa.  fi'iS. 

MAYHEMAVIT.  Maimed.  This  is  a  term 
(tf  art  i^eh  eaanot  be  supplied  in  pleadings 

by  any  other  word,  as  mutilavit,  truncavit, 
etc.    3  Thomas.  Co.  Litt.  niH;  7  Mass.  247. 

MAYNOVER  (from  Fr.  maifn,  hand).  Any- 
thing produced  by  manual  labor. 

MAYOR  (Lat.  major;  mryr,  mirit,  or  maer, 
one  that  keeps  guard).  The  chief  governor 
or  executive  magistrate  of  a  city.  The  old 
word  waa  •^rtgrere."  The  word  "mayor" 

first  occurs  In  1189,  when  Rirhard  I.  sub- 
stituted a  mayor  for  the  two  bailiffs  of  Lon- 
don. The  word  is  common  in  Bracton. 
Bracton,  57.  In  London,  York,  and  Dublin, 
he  is  called  "lord  mayor."  Wharton. 

MAYOR'S  COURT.  The  name  of  a  court 
nsoally  established  in  cities,  composed  of  a 
mayor,  recorder,  and  aldermen,  generally 
having  jurisdiction  of  offenses  committed 
within  tho  city,  and  of  ottior  mattera  qjtecial- 
ly  given  them  by  the  statute. 

MAYORALTY.  The  office  or  dignity  of  a 
mayor. 

MAYORAZGO.  In  Spanish  law.  A  species 
of  entail  known  to  Spanish  law.  1  White^ 

New  Kecop.  119. 

MEAL  RENT.   A  rent  formerly  paid  in 


MEANDER.  To wfnd,aaailTar(a>i 
Webster. 

The  winding  or  bend  of  a  stream. 

To  survey  a  stream  according  to  its  mean- 
ders or  windings.  Rev.  St  Wis.  c.  34.  i  1;  2 
Wia.  S17. 

MEASE,  or  ME8E  (Norman  French).  A 
house.  Utt»74.26L 

MEASON  DUE.  A  corruption  fo  JTolMa 

de  Di««. 

MEASURE.  A  means  or  standard  for  com- 
puLiug  amount;  a  certain  quantity  of  some- 
thing, taken  for  a  unit,  and  which  expresses 
a  relation  with  other  quantities  of  the  same 
thing. 

MEASURE  OF  DAMAGES.  In  practice. 
The  rules  by  which  the  damage  susuiiii'  ii  is 
to  be  estimated  or  measured;  the  quantum 
of  damage  allowed  by  law. 

MECHANIC'S  LIEN.  A  statutory  Uen  in 
favor  of  persons  who  have  performed  labor 
or  furnished  material  for  the  erection  or  re- 
pair of  any  building,  upon  the  building  and 
the  land  on  iriildi  it  ia  aitnated. 

MEDPEE.  In  old  English  law.  A  bribe  or 

reward;  a  compensation  given  in  exchange, 
where  the  things  exchanged  were  not  of 
equal  value.  CoweU. 

MEDIA  ANNATA.  SpaalBh  law.  HUf- 
yeariy  proUta  of  land.  6  Tex.  S4»  79. 

MEDIA  NOX.  Midnight 

MEDIAE  ET  INFIRMAE  MANUS  HOMl> 
nes.   Men  of  a  middle  and  baae  oonditloo. 

Blount. 

MEDIATE  POWERS.  Those  incident  to 
primary  powers,  given  by  a  principal  to  his 

agent  For  example,  the  general  aiithority 
given  to  collect,  receive,  and  pay  debts  due 
by  or  to  the  principal  is  a  primary  power. 
In  order  to  accomplish  this,  it  is  frequently 
required  to  settle  accounts,  adjust  disputed 
claims,  resist  those  which  are  unjust,  and 
answer  and  defend  suits.  These  subordinate 
powers  are  sometimes  called  "mediate  pow- 
S  ers."  Story,  Ag.  5  58.  Sep  1  Campb.  43, 
note;  4  Campb.  163:  6  SerK.  k  R.  (Pa.)  149. 

MEDIATE  TESTIMONY.  Secondary  evi- 
dence iq.  V.) 

MEDIATION.  The  act  of  some  mutual 
friend  of  two  contciuliiiK  parties,  who  brings 
them  to  agree,  compromise,  or  settle  their 
diqmtea.  Vattel,  Dr.  dea  aena»  Ut.  S,  'c  18, 
f  S28. 


MEAN.  See  "Mesne. 


MEDIATOR.  One  who  interposes 
two  contending  parties,  with  their  consent 
for  the  purpose  of  assisting  them  in  settling 
their  differences.  Sometimes  this  term  ia 
applied  to  an  officer  who  is  appointed  by  a 
sovereign  nation  to  promote  the  ■efctlMnrat 
of  disputes  between  two  other  nations.  See 
"Minister." 
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MSDIATORS  OF  QUESTIONS  (588) 


MELIUS  EST,  ETC. 


MEDIATORS  OF  QUESTIONS.    In  Bng- 

lleh  law.  Six  persons  authorized  by  statute 
(27  Edw.  III.  Bt.  2.  c.  24).  who,  upon  any 
qufstinn  arisiiiK  among  merchants  rdjuing 
to  unmerdiautAble  wool»  or  undue  i>ackln£, 
•Ic  migbt.  twtore  fhe  mayor  tad  oOleert  of 
the  staple,  upon  their  oath  certify  and  settle 
the  same;  to  whose  determination  therein 
the  putl«s  otmoerned  were  to  mbmlt  Oow- 
elL 

• 

MEDICAL  EVIDENCE.  Teetlmony  given 

by  physicians  or  surgeons  In  their  profes- 
sional capacity  as  experts,  or  derived  from 
the  statements  of  wrtteni  of  medical  or  sur- 
Sical  works. 

This  kind  of  evidence  was  first  recognized 
by  Charles  V.  of  Germany,  and  incorpoiated 
in  the  "Caroline  Code,"  framed  at  Ratisbon 
in  1682,  wbereln  It  was  ordained  that  the 
<q^nIon  of  medical  men-  at  first  surgeons 
only — should  be  received  in  cases  of  death 
hy  violent  or  unnatural  meana*  When  sus- 
picion existed  of  a  criminal  agency.  The 
publication  of  this  code  encouraged  the  mem- 
bers of  the  medi<al  profession  to  renewed 
activity,  tending  greatly  to  advance  their 
idences  and  the  caase  of  Jnstioe  general!}  ■ 
lUmy  books  soon  appeared  on  the  subject  of 
medical  jurisprudence,  and  the  importance 
of  medical  evidence  was  more  tally  under- 
stood. ElweU,  Malprac.  286. 

MEDICINE  CHEST.  A  hoz  containing  an 

assortment  of  medicines. 

Statutory  provisions  in  the  United  States 
reiiaire  all  ▼easels  above  a  certain  size  to 
keep  a  medicine  cheat  1  Story,  U.  S.  Laws. 
106; '2  Story.  U.  8.  Ismb,  971. 

MEDIETAS  LINGUAE.  In  old  practice. 
Moiety  of  tongue;  half-tongue.  Applied  to 
•  jury  Impaneled  in  a  cause  consleting  the 
one^haif  of  natlTSSi  and  the  other  half  of 

foreigners. 

MEDIO  ACQUIETANDO.  A  judicial  writ 
to  distrain  a  lord  for  the  acquitting  of  a 
mesne  lord  from  a  rent,  which  he  had  so- 

knowledtred  in  court  not  to  belong  to  him. 
Reg.  Jur.  129. 

MEDITATIO  FUGAE.  In  Scotch  law.  Con- 
templation of  flight;  intention  to  abscond.  2 
Kamea,  Bq.  14. 16. 

MEDIUM  TEMPUS.  In  old  English  law. 
MShntlme;  mesne  profits.  GowdL 

MEDLETUM.  In  old  English  law.  A  mix- 
ing together;  a  medley  or  melee;  an  affray 
or  sudden  encounter;  an  offense  suddenly 
committed  In  an  affray.  The  BngUrii  word 
"medley"  Ip  preserved  In  the  term  "<  liance 
medley."  An  intermeddling,  without  vio- 
lence, In  any  nutter  of  ImslnefliL  Spelman. 

MEDLEY.   An  affray;  a  sadden  or  casual 

fighting:  a  hand  to  hand  battle;  a  melee. 
See  "Chance  Medley;"  "Chaud  Medley." 


MED8CBAT.  filoldaBgliihIaw.  A.talb«: 
hnsh  moner. 

MEGBOTE.  A  reoomponss  tot  the  mnr* 

der  of  a  relative. 

MEIQNE.  AfSmUy. 

MEINPRB  AQB.  Lesssr  age;  minority. 

MEJORADO.  In  Spanish  law.  Preferred: 
advanced.   Whlte^  New  Bsoop.  Ub.  8,  tit.  19. 

c.  1.  §  4. 

MELANCHOLIA.  In  medical  jurispru- 
dence. A  name  given  by  the  ancients  to  a 
species  of  partial  intellectoal  mania,  how 
more  generally  known  by  the  name  of  "mon- 
omanla.**  ft  bore  this  name  because  it  was 
Fuppoped  to  be  always  attended  by  dejection 
of  mind  and  gloomy  ideas.    See  "Mania." 

MELDFEOH  (Ssnm).  A  fee  paid  to  an 

Informer. 

MEUIOR  (LaL)  Better. 

MELIOR  EST  CAUSA  POSSIDENTIS.  The 
cause  of  the  possessor  is  preferable.  Dig.  50. 
17. 128.  2. 

MELIOR  EST  CONDITIO  DEFENDENTI8. 
The  cause  of  the  defendant  is  the  better. 
Broom,  L«g.  Max.  (8d  London  Bd.)  689,  642; 
Dig.  60. 17.  128.  2;  Hob.  18»r  1  Mass.  68. 

MELIOR  EST  CONDITIO  POSSIDENTIS 
et  rei  quam  aetoris.  Better  Is  the  condition 
of  the  possessor  and  that  of  the  defendant 
than  that  of  the  plaintiff.  4  Inst  180; 
VMU^mn,  68,  80;  HobL  108. 

MELIOR  EST  CONDITIO  POESIOENTtt. 

ubi  neuter  jus  habet.  Better  Is  the  condition 
of  the  possessor  where  neither  of  the  two  has 
aright  Jenk.  Gent  Oasw  118. 

MELIOR  EST  JUSTITIA  VERE  PRAEVE- 

niens  quam  severe  puniens.  That  justice 
which  justly  prevents  a  crime  is  better  than 
that  which  aeyerely  pnnlShes  It. 

MELIORATIONS.  InScotchlaw.  Improve- 
ments of  an  estate,  other  than  mere  nipnirs; 
bettorments.  1  Bell,  Comm.  78. 

MELIOREM  CONDITIONEM  ECCLESIAE 
suae  facere  potest  praelatusi  detsrlorem  iie> 
quaquam.  A  blShop  can  make  the  condition 

of  his  own  church  better,  hot  b^  no 
worse.   Co.  LltL  101. 

MELIOREM  CONDITIONEM  SUUM  FAC- 
ere  potest  minor,  deteriorem  nequaquam. 
A  minor  can  Improve  or  make  his  condition 
better,  but  never  worse.  Co.  Litt.  387b. 

MEUUE  BET  IN  TEMPORE  OCCURRE- 
re,  quam  post  eauesm  vulneratum  remedlum 

quaerere.  It  Is  better  to  restrain  or  meet  a 

thing  in  time,  than  to  seek  a  remedy  after  a 
wrong  has  been  inflicted.   2  InsL  299. 
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MELIUS  EST  JUS  DEFICIENS  QUAM 
Ju«  incerium.  Law  Uiat  Is  deficient  is  better 
ttea  law  tlMt  la  vBoertalB.  Lolll»$W. 

MELIUS  EST  OMNIA  MALA  PATI  QUAM 

consent! re.  It  is  better  to  suffer  every  wrong 
or  ill  than  to  consent  to  it.    3  Inst.  29. 

MELIUS  EST  PETERE  PONTES  QUAM 
Motarl  rivuloBi  It  to  Iwtter  to  so  to  tt» 
fountain  head  than  to  follow  Uttle  stream- 

MELIUS  EST  RECURRERE  QUAM  MALO 
Mimra.  It  la  better  to  reoada  than  to.  jso- 
ooadwnnSUr.  4InaL17ft. 

MELIUS  INQUIRENDUM  VEL  INQUI- 
ramlo.  In  old  Bnglisb  practice.  Awritwlilcli, 
im  certain  casea*  isaaed  after  an  imperfect 

inquisition  retoned  on  a  copinfi  ufJigatum 
in  outlawry.  This  melius  inquirendum  com- 
inanded  tlie  sheriff  to  summon  another  in- 
quest in  order  that  the  value,  etc.,  of  lands, 
etc.,  might  be  better  or  more  correctly  as- 
certained. 

MEMBER.  A  limb  of  the  body  naaful  in 
aelf-defense.  Membrum  est  part  corporis 
Hoftens  desttnatutn  operationem  in  corpore. 
Co.  Litt.  12<;a. 

An  individuai  who  belongs  to  a  firm,  part- 
aerahip,  compttaj,  w  edrporatlon.  i 

One  who  belongs  to  a  legislative  body,  or 
Other  branch  of  the  government;  as,  a  mem- 
tier  of  tha  bouse  of  rapwentatlvai;  a  mam- 
bar  of  tba  oonrt 

MEMBER  OF  CONGRESS.  A  member  of 
the  senate  or  house  of  representatives  of 
tbaVnltad  Stataa. 

MEMBERS.  InBngliabUw.  Placea  where 

a  cuFtom  house  has  bfen  kept  of  old  time, 
with  officers  or  deputies  in  attendance;  and 
they  are  lawful  places  of  exportation  or  Im- 
portation. 1  Chit  CouL  Law.  726. 

MEMBRANA  (T.at.)  In  civil  and  old  Ens- 
lish  law.  Parchment;  a  skin  of  parchment 
Vo^at;  Dn  Cange.  The  Bnglldi  rolls  were 

composed  of  several  skins,  sometimes  as 
many  as  forty-seven.  Hale,  Hist.  Com.  Law. 
17. 

MEMORANDUM  (Lat  from  immorarv.  to 

remember).  A  note  to  assist  the  memory. 
32  Conn.  509.  An  informal  instrument  re- 
cording some  fact  or  agreement;  so  called 
from  its  beginning,  when  it  was  made  in 
Latin.  It  Is  aometlmea  commenced  with  this 
word,  though  written  In  English;  as.  "Mem 
orandum,  tliat  it  is  agreed;"  or  it  Is  headed 
Witt  tiia  worda,  '*B%  It  rememberad  that" 
ate. 

 In  English  Practice.  The  commence- 
ment of  a  record  In  king's  bench,  now  writ- 
ten in  Bngiislii,  "Be  It  remembered."  and 
which  gives  name  to  tha  whole  clanae. 

It  Is  only  used  In  pfooeedlngs  by  bill,  and 
not  in  proceedings  bj  original,  and  was  In- 
troduead  to  eaU  attention  to  what  was  oon- 
sidered  the  bye-business  of  the  court.  2 
Tidd,  Prac  776.   Memorandum  is  applied, 


also,  to  other  forms  and  documents  in  Eng- 
lish practice;  e.  g.,  "memorandum  in  error*" 
a  doenmant  alleging  error  In  fact. -and  ae- 
companled  by  an  ai!ldavlt  of  such  matter  of 
fact.  15  A  16  Vict  c  76,  S  158.  Also,  a 
"memorandmn  of  appearance,"  etc.  In  tha 
general  sense  of  an  informal  inntrumant.  re- 
cording some  fact  or  agreement. 

A  writing  required  by  the  statute  <tf 
franda.  Vide  "Note  or  Mamoraadum." 

——In  Inauranea.  A  danaa  In  a  pidierUm* 
iUns  tha  Uabllitr  of  tha  Inaarar. 

MEMORANDUM  CHECK.  It  is  not  un- 
usual among  merchants,  when  one  makes  a 
tamponurr  loan  to  anotiier,  to  give  tt€  land> 

er  a  check  on  a  bank,  with  the  express  or 
implied  agreement  that  it  shall  be  redeemed 
by  tba  maker  himself,  and  that  It  aball  not 
be  presented  at  the  bank  for  pajrment;  such 
understanding  being  denoted  by  the  word 
"memorandum"  upon  it.  If  passed  to  a  third 
pwson,  it  will  be  valid  in  his  hands  like  any 
other  diaok.  4  Daar  (N.  T.)  ISS;  11  Faige^ 
Gh.  (N.  T.)  6U. 

MEMORANDUM  CLAUSE.  In  a  policy  of 
marine  insurance,  the  memorandum  clause 
ie  a  elanae  Inaertad  to  iwavaat  tba  under* 

writers  from  being  liable  for  injury  to  goods 
of  a  peculiarly  perishable  nature,  and  for 
minor  damages.  It  begins  as  follows:  "N. 
B.  Com,  fish,  salt  fruit  flour,  and  seed  are 
warranted  free  from  average,  unless  general, 
or  the  ship  lie  stranded;"  meaning  that  the 
underwriters  are  not  to  be  liable  for  damage 
to  thaaa  artldea  eanaad  bjr  aea  water,  or  tha 
like 

MEMORANDUM  OF  ALTERATION.  For- 
merly, In  England,  where  a  patent  was 
granted  for  two  inventions,  one  of  which 
was  not  new  or  not  useful,  the  whole  patent 
was  bad.  and  the  same  rule  applied  when  a 
material  part  of  a  patent  for  a  single  inven- 
tion had  either  of  those  defects.  To  remedy 
thla  8t  6  A  6  Wm.  IV.  0.  9t,  ampowera  a 
patentee  (with  the  flat  of  the  attorney  gen- 
eral) to  enter  a  disclaimer  (q.  v.)  or  a  mem- 
orandum of  an  alteration  In  the  title  or 
specification  of  the  patent  not  being  of  such 
a  nature  as  to  extend  the  exclusive  right 
griiiilf'd  by  tho  patent,  and  fhoreupon  the 
memorandum  is  deemed  to  be  part  of  the  let- 
tara  patant  ar  tha  qMclicatlon.  Johna  Fit 
161;  8t  16  ft  le  Vict,  c  8S,  I  S9. 

MEMORANDUM  OF  ASSOCIATION.  A 
document  by  the  registration  of  which  a 
company  la  formed  nndar  tha  Bngllah  cam* 
paalaa  act  of  186S. 

MEMORIAL.  A  petition  or  representation 
made  by  one  or  more  individuals  to  a  legis- 
lative or  other  body.  Whan  such  instm* 
ment  is  addreoad  to  a  court.  It  la  caUad  a 

"petition." 

MEMORITER  (Lat.)    From  memory. 

MEMORY.  Understanding;  a  capacity  to 
make  contracts,  a  will,  or  to  aoaunlt  a  ciiaia. 

so  far  as  intention  Is  necessary. 
Memory  is  sometimes  employed  to  express 
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Uie  rapacity  of  the  understanding,  and  some- 
tlines  its  i>ow«>r.  When  we  speak  of  a  re- 
tentive memory,  we  tise  It  In  the  former 
■eiue;  when  oX  a  ready  memory,  in  the  lat- 
ter.  Shelf.  Ltrn.  Introd.  29,  30. 

Tiio  rrp'itation,  good  w  bad,  whith  a  man 
leaves  at  his  death. 

This  msmnj,  when  food,  la  lili^ily  prised 
by  the  relations  of  the  dereaaed,  and  it  is 
therefore  ]il>ellou8  to  throw  a  shade  over  the 
memory  of  the  dead,  when  the  writing  has  a 
tenden^  to  create  a  breach  of  the  peace,  by 
Inciting  the  friends  and  relations  of  the  de- 
ceased to  avenpo  the  insult  offered  to  the 
family.  4  Term  R.  126;  5  Coke,  125;  Hawk. 
P.  C.  bk.  1.  &  7S.  1 1. 

MEMORY,  TIME  OF.  According  to  the 
English  common  law.  which  has  been  al- 
tered by  2  ft  3  Wm.  IV.  c  71,  the  Ume  of 
memory  commenced  from  tha  reign  of  Rich- 
ard I..  A.  D.  1189.    2  Bl.  Oomm.  31. 

But  proof  of  a  regular  neace  for  twenty 
yeare,  not  explained  or  contradicted,  Is  evi- 
dence upon  which  many  public  and  private 
rights  are  held,  and  .sufflctent  for  a  jury  in 
finding  the  existence  of  an  immemorial  cus- 
tom or  prescription.  2  Saund.  176a,  176d; 
Peake,  Br.  2S6;  i  Price,  450;  4  Price.  198. 

MEN  OF  STRAW.   S«e  "Straw  Men.' 

MENACE.  A  threat;  a  declaration  of  an 
intention  to  cause  evil  to  happen  to  another. 

When  menaces  to  do  an  injury  to  another 
have  been  made,  the  party  malcing  them 
may,  in  general,  be  held  to  bail  to  keep  the 
peace;  and  when  followed  by  any  Inconven- 
ience or  loss,  the  injured  party  has  a  civil 
action  against  the  wrongdoer.  Comyn.  Dig. 
•TBattery"  (D)  :  Viner.  Abr.;  Bac.  Abr.  "As- 
sault;" Co.  Litt.  161a.  162b,  253b;  2  Lutw. 
1428. 

MENIAL.  This  term  is  applied  to  servants 
who  live  under  their  master's  roof.  See  St. 

2  Hen.  TV.  c.  21. 

MENS  (Lat.)  Mind. 

MENS  LEGISLATORIS.  The  intent  of  the 
Iflfftslators. 

MKN8  RBA  (Lat)  A  guilty  mind. 

MENS  TE8TATORI8  IN  TE8TAMENTI8 

spectanda  est.  In  wills,  the  intention  of  the 
testator  is  to  be  regarded.  Jenk.  Cent.  Cas. 
277. 

MBNaA  (Lat)  An  dMOtoCa  tarm,  compre- 
hending all  gooda  and  nocoaaartaa  ft>r  UtsU- 

hoods. 

MENS  A  ET  THORO.   See  "Divorce." 
MEN80R.    In  the  civil  law.   A  surveyor. 

MENSULARius.  In  the  clTll  law.  A 

money  changer. 

MENSURA.    A  measure. 

MEN8URA  DOMINI  REGIS.  "The  meas- 
ure Of  oar  l<Hrd  th»  Ubs."  Tha  itaadard  of 


weights  and  measures,  established  under 
King  Richard  I.,  1197.    1  Bl.  Comm.  275. 

MENTAL  RESERVATION.  A  silent  ex- 
ception to  the  general  words  of  a  promise  or 

agreement  not  expressed,  on  account  of  a 
general  understanding  on  the  subject.  But 
the  word  has  been  applied  to  an  aaoeptloa 
exisUng  in  the  mind  of  the  one  party  only, 
and  has  been  degraded  to  signify  a  dtShonest 
excuse  for  evading  or  infrimfimf  a  promise. 
Wharton. 

MENTIRl  (Lat.)  To  lie;  to  assert  a  fUse* 
hood.  GalT.  Lex.;  3  Biilst.  260. 

MENTIRl  EST  CONTRA  MENTEM  IRE. 
To  Ue  la  to  go  agalaat  tha  mind.  S  BoIaL 

260. 

MENTITION.  The  act  of  lying;  a  lUaa- 

hood. 

MERA  NOCTIS.  Midnight. 

MERCANTILE  LAW.  That  branch  of  law 
which  defines  and  enforces  the  righta^  duties; 
and  liabilities  arising  out  of  mercantile 
transactions  and  relations.  See  "Law  Mer- 
chant." 

MERCANTILE  PAPER.  Gommaicial  pft- 

per  (fl.  V.) 

MERCANTILE  PARTNERSHIP.  OlIOftWB* 

ed  for  trading  purposes. 

MERC  AT.  A  market.  An  old  form  of  the 
latter  word  common  la  Scotdi  law,  foffmod 
from  the  Latin  meixutim. 

MERCATIVE.  Belonging  to  tnda. 

MERCATUM  (Lat.)  A  market.  Du  Cange. 
A  contract  of  sale.  Id.  Supplies  for  an 
army  (com meatus) .  Id.  Sea  Bracton.  66; 
Pleta.  lib.  4,  c.  28.  i§  18. 14. 

MERCEN-LAGE.  The  law  of  the  Morel 
ans.  One  of  the  three  principal  systems  of 
laws  which  prevailed  In  England  about  the 
beginning  of  the  eleventh  century.  It  wa5 
observed  in  many  of  the  midland  counties, 
and  those  l)ordering  on  the  prlndpattty  of 
Wales.    1  Dl.  Comm.  66. 

MERCENARius.  A  mercenary. 

MERGES  (Lat.)  In  civil  law.  Reward  of 
labor  In  money  or  other  things.  As  distin- 
guished from  prvsis.  it  means  the  rent  Of 
farms  [praedia  rnstici).    Calv.  Lex. 

MERCHANDISE  (Lat  merx).  A  term  in- 
elndlng  all  those  things  which  merchants 
sell,  either  wholesale  or  retail;  a.-^.  drv 
goods,  hardware,  groceries,  drugs,  etc.  It  is 
usually  applied  to  peraonal  chattala  onty. 
and  to  those  which  are  not  required  for  food 
or  immediate  support,  but  such  as  remain 
after  having  been  used,  or  which  are  used 
only  by  a  slow  consumption.  See  Pardessus. 
note  6;  Dig.  13.  3.  1;  Id.  19.  4.  1;  Id.  50.  i6. 
66;  8  Pet.  (U.  S.)  277:  6  Wend.  (  N.  Y  1 

Mere  evidences  of  value^  as  bank  hiUSk  are 
not  m««handla9.         fact  tiwt  a  thing  la 
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sometimes  bought  and  sold  does  not  make  It 
merchandise."    Story.  J..  2  Story.  C.  C.  (U. 
S.)  10.  53,  54.   See  2  Mass.  467;  20  Plck.j 
(Mass.)  9;  8  Mete.  (Mass.)  387;  S  Para. 

Cont.  331.  note  (w).  1 
Nor  is  Imggage  (6  Fed.  413).  tools  or  fa- 
cilities (26  Ind.  294).  or  animals  kept  for 
use:  though  otherwise  if  they  were  imported 
for  purpose  of  sale  only  (22  Vt.  655). 

MERCHANDISE  MARKS  ACT  1852.  St. 
25  ft  26  Vict  C,  88.  Its  principal  provision 
is  that  maiiiDg  it  a  misdemeanor  to  forge  or 
falsely  apply  any  trade-mark  or  Indication 
of  quality,  or  to  sell  any  goods  falsely 
marked. 

MERCHANT  (Lat.  mercator;  merx).  A 
man  who  traffics  or  carries  on  trade  with 
foreign  countries,  or  who  exports  iiud  im- 
ports goods,  and  sells  them  by  wholesale. 
Webster;  Lex.  Merc.  2S.  These  are  known 
liy  the  namo  of  "shipping  merchants."  See 
Comyn.  Dig.;  Dyer,  279b;  Bac.  Abr. 

"Merchants."  in  the  statute  of  limitations, 
moans  not  mpfply  tho?p  trading  beyond  sea. 
as  formerly  hold  ( 1  (  ham.  Cas.  152;  I  Watts 
B.  (Pa.]  469);  but  whether  It  includes 
common  retail  tradesmen,  quaere  (1  Mod. 
tSS:  4  Scott  N.  R.  819:  8  Pan.  Gont.  369, 
370.  See.  also,  5  Cranch  [U.  S.l  15;  6  Pet. 
lU.  S.1  151;  12  Pet.  [U.  S.l  300;  5  Mason 
TU.  S.1  505). 

According  to  an  old  authofity.  there  are 
four  Kpe<  ies  of  merchants,  namely,  merchant 
adventurers,  merchants  dormant,  merchant 
travelers,  and  merchant  residents.  2 
Brownl.  M.  See,  generally,  »  Balk.  445; 
Bac.  Abr.;  Comyn.  Dig.;  1  Bl.  Comm.  75. 
260;  1  Pardessus.  Dr.  Com.  note  78;  2  Show. 
3S6;  Bracton,  334. 

Ono  whose  business  it  is  to  buy  and  sell 
merchandise.  This  applies  to  all  persons 
who  habitually  trade  in  merchandise.  1 
Watts  ft  S.  (Pa.)  469;  2  Salk.  445. 

The  term  does  not  Include  those  who  buy 
pnods  for  thf  purpose  of  manufacture  and 
subsequent  sale.  33  Mo.  424.  A  commercial 
traveler  is  not  a  merchant  (58  Miss.  478). 
nor  Is  a  farmer  who  raises  produce  for  the 
market  (3  T.  B.  Mon.  [Ky.l  380),  nor  a  spec- 
ulator in  stocks  (8  Ben.  (U.  S.]  563). 

MERCHANTS'  SHIPPING  ACTS.  English 
Statutes  for  the  amelioration  of  the  condi* 
"tlon  of  seamen  on  merchant  vessels,  and  the 
general  improvement  of  shippinir.  and  vest- 
ing a  control  of  merchant  shipping  in  the 
hoard  of  trade  to  that  end. 

MERCHET.    Marrhcta  i '/  r.) 

MERCIAMENT.  An  amerciament. 

MERC1M0NIATUS  ANGLIAE.  In  old  rec- 
ords. The  impost  of  England  upon  mer- 
«liandi8e.  Oovell. 

MERC18  APPELLATib  AD  RES  MOBIL- 

<«e  tantum  pertlnet.  Tho  terra  "merchan- 
dise" belongs  to  movable  things  only.  Dig. 
SO.  16. 66. 


MERCIS  APPELLATIONE  HOMINES 

non  continere.  Tender  the  name  of  "mer- 
cliandise,  men  are  not  included.  Dig.  50.  16. 
207. 

MERCY  (Law  Ft.  merei;  Lat.  mlsericor- 

 In  Practice.   The  arbitrament  of  the 

king  or  juilge  in  punishing  offenses  not  di- 
rectly censured  by  law.  2  Hen.  VI.  c.  2; 
Jacob.  So, to  be  In  mercy  signifies  to  be  liable 
to  punishment  at  the  discretion  of  the  JudRo. 

 In  Criminal  Law.    Tht^  total  or  partial 

remission  of  a  punishment  to  which  a  con- 
vict is  subject  When  the  whole  punishment 
is  remitted,  it  is  called  a  ''pardon;*'  wh«i 
only  a  part  of  the  punishment  is  romltted, 
it  is  frcqiKTitly  a  "londitional  pardon;"  or, 
before  sentence,  it  is  called  "clemency"  or 
"mercy."  See  Rutherforth,  Inst.  224;  1  Kent, 
Comm.  265;  3  Story.  Const  {  1488. 

As  to  the  construction  of  "mercy"  in  the 
exception  to  the  Sunday  laws  in  favor  of 
deed.s  of  necessity  and  mercy,  see  2  Pars. 
Cont.  262.  notes. 

MERE  (Fr.)  Mother.  This  word  is  fre- 
quently used;  as,  in  ventre  aa  mere,  which 
signifies  a  child  unborn,  or  in  the  womb. 

MERE  MOTION.  See  "Ex  Mero  Motn." 

MERE  RIGHT.  An  abstract  right  of  prop- 
erty without  possession  or  right  thereto.  3 

Bl.  Comm.  197. 

MERE  STONE.  A  boundary  stone. 

MERETRICIOUS.  Illicit,  aa  appUed  to 
sexnal  relatloiis. 

MERGER.  The  absorption  of  a  thing  of 
lesser  Importance  by  a  greater,  whereby  tlio 
lesser  ceases  to  exist,  but  the  greater  is  not 
increased. 

 In   Estates.    When  a  greater  estate 

and  less  coincide  and  meet  in  one  and  the 
same  person,  without  any  intermediate  es- 
tate, the  less  is  immediately  merged,  that  is^ 
sunk  or  drowned,  in  the  latter.  Fbr  exam- 
ple. If  there  be  a  tenant  fur  x.  ars,  and  the 
reversion  in  fee  simple  descends  to  or  is  pur- 
chased by  him,  the  term  of  years  is  merged 
in  the  inheritance,  and  no  longer  exists;  bnt 
they  must  be  to  one  and  the  same  person, 
at  one  and  the  same  time,  in  one  and  the 
same  right  2  Bl.  Comm.  177;  Latch,  163; 
Poph.  166;  6  Madd.  119:  1  Johns.  Ch.  (N. 
Y.)  417:  8  Johns.  Ch.  (N.  T.)  58:  8  Mass. 
172. 

 Of  Rights.  Rights  or  demands  merged 

in  a  Judgment  for  their  entoivemsnt  (66 
Ind.  248  ;  25  Fa.  St.  200:  41  Mo.  205).  or  in 

a  security  of  a  higher  natiire  (10  Iowa.  443; 
14  Mo.  450).  Rights  are  also  said  to  be 
merged  when  the  same  person  who  is  bound 
to  pay  is  also  entitled  to  receive.  This  is 
more  properly  called  a  "confusion  of  rights," 
or  "extinguishment." 

—In  Torts.  Where  a  person,  in  commit- 
ting a  felony,  also  commits  a  tort  against  a 
private  person,  the  wrong  was.  under  the  old 
law,  sunk  in  the  felony,  and,  by  modern  law. 
Is  suspended  nntU  after  the  felon's  oonyfo- 
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tion.   1  Chit.  Prac.  10.  The  lule  It  goner* 
ally  chaDged  by  statute. 
— — 4n  Crfmee.  At  eomaMm  taw,  if  u  act 

Included  several  offcnpes  of  different  degree 
(t.  e.,  misdemeanors  and  felony),  the  mis- 
demeanors merged  in  the  felony  ( 5  Mass. 
106;  1  Mich.  217;  26  N.  J.  Law,  213);  but 
If  the  offenses  were  of  the  same  grade,  there 
was  no  merpor.  and  the  prosecution  might 
elect  on  which  to  prosecute  (48  Me.  238;  4 
Wend.  [N.  Y.I  «68;  M  Fed.  46S). 

The  doctrine  of  merger  of  offenses  is  now 
repudiated  In  England  (11  Q.  B.  929),  and 
in  some  of  the  United  StatM  (67  Oonn.  461 ; 
61  Minn.  882). 

MKRIDICS.  Noon. 

MERITS.  The  strict  legal  riihts  of  the 

parties,  as  distinguished  from  matters  of 
practice  and  matters  resting  in  the  discre- 
tion Of  the  court.  4  How.  Pr.  (N.  Y.)  829; 
Id.  482:  2  Daly  (N.  Y.)  203. 

A  cause  of  action  or  defense  on  the  merits 
Is  one  resting  on  matters  of  substance,  not 
on  form  or  technicality.  See  12  Wis.  588. 
A  Judgment  on  the  merits  ta  one  deelalTe  of 
some  stricth  legal  right  of  the  part^.  12 
Minn.  367  ;  26  S.  C.  119. 

MERITS,  AFFIDAVIT  OF.  See  "AffldaTit 

of  Merits." 

MERO  MOTU.   See  "Ex  Mero  Motu." 

MERTON,  STATUTE  OF.  An  ancient  Eng- 
lleh  ordinance  or  statute  (20  Hen.  III. 
[12531).  which  took  its  name  from  the  place 
In  the  county  of  Surrey  where  parliament 
sat  wlifu  it  was  enacted.  2  Inst.  79;  Barr. 
Obs.  St.  41.  46:  Hale,  Hist.  Ck>m.  Law,  9,  10, 
18. 

MERUM(Lat)  InoldEttgUahlaw.  Mere; 
nakc'fl  or  abstract.  Mrrunt  his.  mere  right. 
Bractun,  lol.  31.  Majuit  jm  merum,  more 
mer«rtfl^t.  Id.  See ''Mora  Bight." 

MERX  EST  QUIDQUiO  VEND!  POTEST. 
Mcr<handlse  is  whatever  can  be  sold.  8 
Mete.  ( Mass. )  865.   See  *T«erchandlee." 

ME8.  tof.  mo.  CO.  gar.  tor.  pra.  pas.  bos. 

bme.  mora, 
Junca.  maris,  alne.  rue.  re.  aectare  priora. 
A  rhyming  couplet  arttflclally  conatracted 

by  tlu-  old  pra' tltionors  in  real  actions,  for 
the  more  easy  remembrance  of  the  rule  re- 
qnirittK  the  various  parcels  of  land  which 
misht  bo  demanded  In  a  writ  of  right  to 
be  named  in  a  certain  order.  It  consists  of 
the  first  syllables  of  the  following  words: 
Me9»uagium,  toftutn,  molendinum,  oolwnbare, 
gardtnum,  tftra,  prvtum,  pattvra,  hosau,  6nM> 
rn  uinrii,  finimria.  iiinrisi-tis,  ulttrtuni,  nifi- 
caria.  rrditus  (in  English,  messuage,  toft, 
mill,  dovehouse.  garden,  land,  meadow,  pas- 
ture, wood,  heath,  moor,  rush  ground,  marsh, 
alder  ground,  broom  ground,  rent);  the 
word.s  •ortiirr'priorn  (follow  the  first  sylla- 
bles) denoting  how  it  was  to  be  read.  Fitzh. 
Nat.  'Brey.  2  (G).  In  the  register,  the  com- 
plementary  syllablfR  are  written  over  each 
of  the  abbreTlaiions.   Reg.  Grig.  2. 


MlftAQUIM. 


A  measuafa. 

In 


MESCROYANT.  Uied 
books.   An  unbelievw. 

MESE.  An  ancient  word  used  to  slgnStj 
"house;"  probably  from  the  French  matMMu 
It  is  said  that  by  this  word  the  building^ 
curtilage,  orcliarda,  and  gardens  will 
Co.  Utt  66. 


ME8NALITY.  The  estate  of  a  mesne 
ant. 


MESNE.  Intermediate;  the  middle  be> 
tween  two  extremes;  that  part  between  the 
commenesaent  and  the  end,  as  it  relates  to 
time. 

In  England,  the  word  "mesne"  also  ap> 
plies  to  a  dignity;  those  persons  who  hoM 

InrdshlpR  or  manors  of  some  superior,  who 
is  called  "lord  paramount,"  and  grant  the 
same  to  inferior  psraonst  are  cnllad  ''Bmb* 
lorda" 

MESNE  LORD.  A  middle  or  intermediate 
lord.  2  Bl.  Comm.  59;  1  Steph.  Comm.  168. 
174.  See  Hsoie.'* 

^E8NB  PROCESS.  In  practice.  All  writa 

necessary  to  a  suit  between  its  beginning 
and  end,  that  is.  between  primary  process  or 
summons  and  final  process,  or  execution, 
whether  for  the  plaintilE,  against  the  defend- 
ant, or  tor  elthttr  against  any  party  whose 
preisaos  la  nMesaaiy  to  the  salt. 

MESNE  PROFITS.  The  value  of  land  dur- 
ing the  period  of  a  wrongful  possession 
thereof;  that  Is  to  say,  from  tlw  time  of 
wrongful    entry   to  dl^ossesilon.  S  BL 

Comm.  205. 

The  net  rental  value  or  value  of  the 
and  occupation  of  premises  during  the  period 
of  a  wrongful  occupation.    101  N.  Y.  13. 

MESNE,  WRIT  OF,  The  name  of  an  an^ 
cient  writ,  which  lies  when  the  lord  para- 
mount distrains  on  the  tenant  paravail.  Thft 
mttor  than  haTa  a  writ  of  mesne  against  the» 
lord  who  is  msaaa.  Fltah.  Nat.  Brev.  SIS. 


MESQUE  (LawFr.)  Bzeaptr 

Assaver,  §  23. 

MESS  BRIEF.  In  Danish  law.  A  certifi- 
cats  of  admeasurement  granted  hy  ootnpe^ 

trat  authority  at  home  port  Of  vaSML  Jt^ 

oobsen.  Sea  Laws,  50. 

MESSENGER.  An  employe  or  officer  whos» 
duty  is  to  bear  messages  or  omnmunleattowL 

 In  English  Law.  \n  offleer  who  tahMi 

possession  of  an  insolvent  or  bankrupt  aa^ 
tate. 

MESSENGER  ASSOCIATION.  An  asaod^ 
ation  engaged  in  the  business  of  furnishlaC' 
messengers  for  hire  to  any  who  may  desir* 

them.  Such  associations  are  held  to  lie  com- 
mon carriers.  31  Abb.  N.  C.  147;  d  IfiaCi. 
Rep.  (N.  Y.)  n4. 

MES8IS  SEMENTEM  WQUITUR.  Vh^ 

harvest  follows  the  aowlsg.  Erik.  Inat  174» 

26;  Bell.  Diet. 
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MIDDLEMAN 


MBSSUAQB.  ▲  tom  IIMd  in  conveyanc- 
1ns,  and  nearly  synonymons  with  "dwelling 
honsc."  A  grant  of  a  inessaaKe  with  the  ap- 
purtenances will  not  only  pass  a  house,  but 
all  the  buildingB  attached  or  belonging  to  it. 
as  also  Ita  eartllage;  purden.  and  orchard, 
together  with  thp  close  on  which  the  hous^ 
la  built.  Co.  Litt.  .')b;  2  Saund.  400:  Ham- 
mond. N.  P.  18:*;  4  Cruise,  Dig.  321;  2  Term 
R.  502;  4  Blackf.  (Ind.)  331.  But  see  the 
cases  cited  in  9  Bam.  4k  C.  68t.  This  term, 
it  is  said,  im  ludt  s  a  chur«  li.  11  Coke.  26; 
2  Ssp.  528;  1  Saik.  256;  8  Barn.  &  C.  25. 
And  lee  S  Wilt.  141;  2  W.  Bl.  726;  4  Mees. 
*  W.  697;  2  Bins.  (N.  a)  617;  1  Saund.  «. 

META  tl.at  )  The  goal  of  a  Roman  race- 
course; a  mark  or  object  about  wbich  the 
dUU^ots  turned,  and  where  the  course  ended. 

 In  Old  English  Law.   A  boundary  line; 

a  border  or  terminus.  Properly,  a  visible 
object,  standing  upon  the  line,  as  a  stone  or 
tree,  and  showing  where  it  ended;  a  butt 
See  ''Butte  end  Bonnds.**  JIviMfoe  et  metae. 
et  rationabiles  fUrinar  qvni'  pnnuntiir  in 
terminus  ct  flnibu,s  iif/rirum.  ad  distinguen- 
dum  praedia  et  dominia  vicinorum,  bounds 
and  metes  and  reasonable  dlYlsions  which 
are  est  on  tbe  borders  and  Itmita  of  tands, 
in  order  to  diptlTierulsh  the  estates  and  prop- 
erties of  neighbors.  Braoton.  fols.  166b,  167; 
Fleta,  Mb.  2.  c.  41.  §  an.  I'm  metis  et  termi- 
nU  ponendii.  Mag.  Rot.  3  Hen.  III.  rot.  14b. 

METALLUM  (Lat)   In  the  Roman  law. 

Metal;   a  mine. 

Lalxir   in  mines,  as  a  punishment  for 
crime.    Dig.  40.      24.  .'i;  Calv.  T.ox. 

METATU8  (Law  Lai.)  in  old  European 
law.  A  dwelling;  a  seat;  a  etailon:  quar- 
ters.  Mu'  place  where  one  llTes  or  stays. 

Spt'luian. 

METAYER  SYSTEM.  A  system  of  agri-l 
ettftnrai  holdlnss^  onder  which  the  land  Is 

divided,  in  small  farms,  among  single  fami- 
lies, the  landlord  generally  supplying  the  j 
stock  which  the  agricultural  system  of  the 
country  is  considered  to  require,  and  receiv- 
ing, in  lieu  of  rent  and  profit,  a  fixed  propor- 
tion of  the  produce.  This  proportion,  which 
Is  generally  paid  in  kind,  is  usually  one-half. 
1  MUL  PoL  BeoD.  296,  268;  2  Smith,  Wealth 
of  NatloBfl,  2,  c.  2;  Wharton. 


METECORN.  A  measure  of  corn  fflven 
by  a  lord  to  cuetomarr  tenants  as  a  reward 
for  labor. 

MBTEQAVEL.  A  rent  paid  In  vletuals. 

MCTCe  AND  BOUNDS.  The  boundary 

lines  of  land,  with  their  terminal  points  and 
angles.  CJourses  and  distances  control,  un- 
leae  tbwe  Is  matter  of  more  certain  descrip 
tion,  e.  g.,  natural  monuments.  42  Me.  209. 
A  Joint  tenant  cannot  convey  by  metes  and 
bounds.    1  HllUard,  Real  Prop.  682.  See 

"Boundary." 

M ETHEL  (Saxon).  Speech. 
.  METHOD.   See  "Process."  ^ 
METROPOLIS  (Qraeco-Lat.  and  Eng.)  A 


mother  city;   one  from  which  a  colony  waS 
sent  ont  Calv.  Lex. 
The  capital  of  a  province.  Id. 

METROPOLITAN.  In  KukIIkIi  law.  One 
of  the  titles  of  an  ari  libit^hop.  Derived  from 
the  circumstance  that  archbishops  were  con- 
^•orated  at  first  In  the  metropolis  of  a  proV' 
lace.  4  Inst  84. 

MET  us  (Lat.)  .\  reasonable  fear  of  an 
intolerable  evil,  as  of  loss  of  life  or  limb, 
such  as  may  fall  upon  a  brave  man  (vlntm 
constantem] .  1  Bl.  Comm.  i:U;  Calv.  Lex. 
And  this  kind  of  fear  alone  will  Invalidate 
a  contract  as  entered  into  through  duress. 
Calv.  Lex. 

In  a  more  general  aenae.  fear. 

MCU  (Law  Fr.)  Moivied;  commenced,  as 
a  suit  Kelham:  Brltt,  e.  126. 

MEUBLES.  In  Fren<  h  law.  Movables  iq. 
v.)  Meuhlei  meublans,  household  utensils 
and  ornaments. 

MEUM  EST  PROMITTERK,  NON  DIM- 
ittere.   It  is  mine  to  promise,  not  to  dta* 

charge.    2  Rolle,  .39. 

MICHAELMAS  TERM.  In  English  law. 
One  of  the  four  terms  of  the  courts.  It  be- 
gins on  the  2d  day  of  November,  and  ends 
on  the  26th  of  November.  It  was  formerly  a 
movable  term.  St  11  Qeo.  IV.  and  1  Wm. 
IV.  e.  70. 

MICHEL  GEMOT,  or  MICEL  GEMOTE 
(Saxon,  great  meeting  or  assembly).  One  of 
the  namos  of  tho  t^pn^ral  eounei!  immemorl* 
ally  held  in  England.    L  HI.  Comm.  147. 

One  of  the  great  cou/icUb  of  king  and  no- 
blemen In  Saxon  timi 

These  great  eonndl^were  severally  called 

u'ittrna  pemotc/t.  aft/rwards  mind  synodt, 
and  micei  gemotes.  Cowell  (Ed.  1727) ;  Cun- 
ningham. See  Hldfol  Syaoth." 

MICHEL  SYNOTH  (Saxoa.  great  oounen). 

One  of  thf  names  of  the  general  council  Im- 
memorial! v  held  in  England.  1  Bl.  <Domm. 
147. 

The  Saxon  kings  usually  called  a  "synod," 
or  mixed  council,  consisting  both  of  ecclesi- 
astics and  the  nobility,  three  tiiii'  s  a  .voar, 
which  was  not  properly  called  a  "parliament* 
an  Henrjr  IIL's  time.  Gowell  (Bd.  172T) ; 
Cnnnlnglmm. 

MICHKRY.  Theft;  dlshoneaty. 

MIDDLE  THREAD  fLaw  Lat.  nudlum  fi. 

turn;  Law  Fr.  fil  de  mjfleu).  An  imagUuur 
line  drawn  throng  the  middle  of  a  stream 

in  the  direction  of  Its  length.   Stoiy,  2 

Sumn.  170,  178. 

MIDDLEMAN.  One  who  has  been  em- 
ployed as  an  agent  by  a  principal,  and  who 

has  employed  a  suhagent  under  him  by  au- 
thority of  the  principal,  either  express  or  im- 
plied. He  Is  not.  In  goiioral,  liable  for  the 
wrongful  acts  of  the  subagent,  the  principal 
being  alone  responsible.  SCampb.4;  6  Term 
R.  411;  11  Knst,  COS. 
A  person  who  is  employed  both  by  the 
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seller  and  purchaser  of  poocTs,  or  by  the  pur- 
chaser alone,  to  receive  Uiem  into  bis  posses- 
fllon,  for  the  purpose  of  dolnc  MmetUnc  In 
or  ftbottt  UiMn. 

MIK8K9  (Spuiloli).  Crops. 

MIDWIFE.  In  medical  jurisprudence.  A 
woman  who  practises  midwifery;  a  woman 
wlM  pamoo  fhe  btuinen  of  an  <ioeofie)k««fe. 

MILE.  A  length  of  a  thousand  paces,  or 
seventeen  hundred  and  sixty  yards,  or  five 
thousand  two  hundred  and  eighty  feet.  It 
fcontalns  eight  furlongs,  every  furiong  being 
forty  poles,  and  each  polo  slzteen  feet  six 
in<  hrs.    2  Starkie,  HH. 

MILEAGE.  A  compensation  of  so  much 
per  mile  allowed  to  officers  travelling  on  the 
jMihlic  business,  or  to  any  person  authorita- 
tively summoned  in  respect  to  a  matter  of 
paUlc  Importance,  ae  to  a  wltneea. 

MILES. 

 In  Civil  Law.  .\  soldier.  Vd  a  "mili- 
tia" aut  a  "muUitudine,"  aut  a  numero, 
'*mUte  hominum."  Vocat 

 In  Old  English  Law.  .\  l<nlght.  be- 
cause military  service  was  ])art  of  the  feudal 
tenure.  Also,  a  tenant  by  military  service, 
not  a  knight  1  Bl.  Comm.  404;  Sold.  Tit. 
Hon.  SM. 

MILITARY  CAUSES.  In  English  law. 
Causes  of  a(  tion  or  injuries  cognizable  in 
the  court  military,  or  court  of  chivalry.  3 
BL  Comm.  lOS. 

MILITARY  COURTS.  In  Utagllsh  law.  In- 
clude the  ancient  court  of  chivalry  and  mod- 
em court-martial  (v-  <•)  3  Bl.  Comm.  68. 
108. 

MILITARY  FEUD8.  The  genuine  or  orig^ 

inal  feuds  which  wore  in  the  hands  of  mili- 
tary men.  who  performed  military  duty  for 
tlieir  tenurea. 

MILITARY  LANDS.  In  American  law. 
Lands  granted  to  soldiers  for  military  serv- 
icee.  U.  S.  Dig.  "Military  and  Bounty 
Lands.** 

MILITARY  LAW.  A  system  of  regula- 
tioas  for  the  government  of  an  army.  1  Kent. 
Comm.  trr,  note. 

That  branch  of  the  laws  which  respects 
military  discipline  and  the  government  of 
persons  employed  In  the  mllttiUT  senrlee.  De 
Hart.  Courts-Martial.  16. 

Military  law  is  to  be  distinguished  from 
martial  law.  Martial  law  extends  to  all  per- 
sons; military  law  to  aU  military  persons 
only,  and  not  to  those  In  a  oItII  eapaelty. 
Martial  law  supersedes  and  suspends  the 
dvil  law,  but  military  law  is  superadded 
and  subordinate  to  the  elYll  law.  See  2  Kent. 
Comm.  10:  34  Me.  126. 

The  body  of  the  military  law  of  tke  United 
States  is  contained  in  the  act  of  AprU  SO, 
1806.  and  the  amendatory  acta. 

MILITARY  OFFENSES.  Those  oflfensee 
which  are  cognizable  by  the  courts  mlUtary. 


as  insubordlMttieB,  rieeptng  on  gnart,  SMar- 

tion,  etc. 

MILITARY  STATE.  The  aoldiery  of  the 
kingdom  of  Great  Britain. 

MILITARY  TENURES.  The  various  ten 
urcs  by  knight  service,  grand  serjeanty.  corn 
age.  etc.,  are  frequently  called  "military  iea- 
nrest"  from  the  nature  ot  tb»  senrleee  ipUcS 
tliegr  involve.  1  Btepli.  Oooun.  S04. 

MILITARY  TESTAMENT.  In  English  law. 
A  nuncupative  will, — that  is,  one  made  by 
word  of  month. — by  whieh  a  aoldler  may  die- 
pose  of  his  goods,  pay.  and  other  personal 
chattels,  without  the  forms  and  solemnities 
which  the  law  requires  in  other  eases.  St.  1 
Vict  c.  26,  §  11. 

MILITE8.  Knights,  and,  in  Scotch  lav, 

freeholders. 

MILITIA.  A  body  of  persons  enlisted  and 
trained  to  military  duty,  but  not  kept  ia 
service,  being  subject  only  to  aenrice  on  calL 
as  in  case  of  invaaloa,  insurrection,  or  rioL 
94  lU.  ItO. 

MILL.  A  complicated  engine  or  machine 
j  for  grinding  and  reducing  to  fine  partidee 
grain,  fruit,  or  other  enhstance^  or  for  per- 
forming other  operations  hy  means  of  ivheeia 
and  a  circular  motion. 

The  house  or  building  that  contains  the 
machinery  for  grinding,  etc  Welwter. 

MILLBANK  PRISON.  Formerly  called  the 
"Penitentiary  at  Millbank."  A  prison  at 
Westminster,  for  convicts  nnder  sentence  of 
transportation,  until  the  sentence  or  order 
shall  be  executed,  or  the  convict  be  entitled 
to  free<lom,  or  be  removed  to  some  other 
place  of  conflnemenL  This  prison  is  placed 
under  the  inqieetors  of  prisons  appointed  hy 
the  secretary  of  state,  who  are  a  body  corpo- 
rate, "The  Inspectors  of  the  Millbank  Pris- 
on." The  Inspeeiors  make  regulations  for  the 
government  thereof,  subject  to  the  approba- 
tion of  the  secretary  of  state,  and  yearly  re- 
ports to  him,  to  be  laid  before  parliament 
The  secretary  also  appoints  a  governor,  chap- 
lain, medical  oflBoer.  matron,  etc  Wharton. 

MILLEATE,  or  MILL  LEAT.  A  trench  to 
convey  water  to  or  from  a  mllL  St.  7  Jne.  I. 

c.  19. 

MILLED  MONEY.  This  term  means  mere- 
ly coined  money,  and  it  ia  not  necessary 
that  it  should  be  marked  or  relied  en  the 

edges.  Leach,  C.  C.  708. 

MILREI8.  The  name  of  a  coin.  The  mil- 
rels  of  Portugal  is  tsken  as  money  of  ae- 

count.  at  the  cu.stom  house,  to  be  of  the  value 
of  one  hundred  and  twelve  cents.  The  mil- 
reis  of  Azores  is  deemed  of  ttie  value  ef 
eighty- three  and  one-third  cents.  The  mll- 
reis  of  Madeira  is  deemed  of  the  value  of 
one  hundred  cents.  Act  IfarCh  B,  1849  (S  V. 
S.  St.  at  Large.  626). 

MINA  (Law  Lat.)  In  old  English  law.  A. 
measure  of  com  or  grain.  Gowell:  Sprtmna. 
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MINARE  (Law  Lat)  In  old  records.  To 
mine  or  dig  mlaes.  OowelL  MinatoTt  a  min- 
er. Id. 

To  drive.  Spelman.  Mhmt&r  OOneae,  a 
plough  driver.  Coweli. 

MINATUR  1NN0CBNTIBU8  QUI  PAR- 
«lt  fMMntibiM.  He  threataoa  the  Iniiocent 
wlio  aparee  the  golltj.  4  Ookei,  46. 

MIND  AND  MEMORY.  A  testator  must 
have  a  aoaiul  and  disposing  mind  and  mem- 
my.   In  ether  wmiu,  he  *S»us^t  to  be  car 

pnble  of  making  his  will  with  an  tinderstand- 
ing  of  the  nature  of  the  business  in  which  he  1 
im  engaged,  a  recollection  of  the  property  he 
means  to  dispoie  of.  of  the  peraone  who  are 
the  object  of  his  honnty.  and  the  manner  In 
wlii(  h  it  is  to  be  distributed  between  them." 
Washington,  J.,  3  Wash.  C.  C.  (U.  S.)  585, 
58<:  4  Waeh.  C.  C.  <n.  S.)  262;  1  Green,  Cb. 
(N.  J.)  82.  85;  2  Green,  Ch.  (N.  J.)  563.  604; 
26  Wend.  (N.  Y.)  255,  306,  311,  312;  8  Conn. 

S66:  9  Conn.  106. 

MINERALS  (I>aw  Lat.  mineta.  a  vein  of 
nietal).  All  fossil  bodies  or  matters  duK  out 
of  mines  or  quarries,  whence  anything  may 
be  dug;  such  as  beds  of  stone  which  may  be 
quarried.  14  Mees.  Ik  W.  859,  in  construing 
66  Oeo.  in.  c.  18;  Broom,  Leg.  Max.  176*, 
176*. 

Any  natural  production,  formed  by  the  ac- 
tion of  chemical  affinities,  and  organized 
■when  becoming  solid  by  the  powem  Of  crys- 
tallization. Webster.  But  see  5  Wathi  (Pa.) 
S4;  1  Grabbk  Real  Prop.  96. 

MINKRATOR.  In  old  records.  ▲  miner. 

MINIMA  MIENA  CORPORALI8  EST  MA 

Jor  qualibet  pecuniaria.  The  smallest  bod- 
ily punishment  is  greater  than  any  pecuniary 
one.  S  Inst.  SSO. 

MINIME  MUTANDA  SUNT  QUAE  CER- 
tam  habuerunt  Interpretationem.  Things 
which  have  had  a  certain  Interpretation  are 
to  be  altered  as  tttUe  as  positbta.  Go.  Utt. 
S<6. 

MINIMENT.  An  old  fom  of  muniments 

{q.  t  .)  Blount. 

MINIMUM  EST  NIHILO  PROXIMUM. 
The  leas't  is  next  to  nothing.  Bae.  Arg.  Imw'b 
Case  of  Tenures. 

MINING  PARTNERSHIP.  An  assoolatlon 

lietween  the  tenants  In  common  of  a  mine, 
who  work  it  together,  and  divide  the  profits 
In  proportion  to  their  several  Interests.  1 
Mont  S24;  IS  Oal.  IM. 

It  has  been  said  not  to  be  a  true  partner- 
ship, but  rather  a  cross  between  a  tenancy 
ta  oemmon  and  a  partnership  proper  (Hates, 
Partn.  5  14  And  see  35  Cal.  365),  for  the 
reason  that  it  has  no  delicti**  pertONOrvm. 
lMir.8.f41;  6S  OIL  649. 

MINISTER. 

—In  Qovernmentai  Law.  An  oflicer  who 
Is  ptaeed  near  the  aoferelgn,  and  Is  teTested 

with  the  administration  of  some  one  of  the 
principal  branches  of  the  government. 


.Ministers  are  responsible  to  the  Iting  or 
Other  supreme  magistrate  who  has  appointed 
them.  4  Oona.  1S4. 

 In  Ecclesiastical  Law.   One  ordained 

by  some  church  to  preach  the  Gospel. 

Ministers  are  authorised  tn  the  TTnlted 
States,  generally,  to  solemnize  marriagp,  and 
are  liable  to  fines  and  penalties  for  marrying 
minors  contrary  to  the  local  regniatiOBai  As 
to  the  right  of  ministers  or  parsons,  see  3 
Am.  Jur.  268;  Shep.  Toucli.  (Anthon  Ed.) 
564;  2  Mass.  600;  10  Mass.  97:  14  Mass.  868; 
11  Me.  487. 

——In  tntemationat  Law.  An  oiBesr  ap- 
pointed by  the  government  of  one  nation, 
with  the  consent  of  two  other  nations  who 
have  a  matter  In  dlontSi  irttb  n  ttew  hie 
interf  erenoe  and  good  oOlce  to  have  sndi  mat* 
ter  settled. 

A  name  given  to  public  functionaries  who 
represent  their  oountry  with  foreign  govern- 
ments. InelndIng  amtNusadors,  envoys,  and 

residents. 

A  custom  of  recent  origin  has  introduced 
a  new  kind  of  ministers,  without  any  pai^ 

ticular  determination  of  character.  These 
are  simply  called  "ministers."  to  indicate 
that  they  are  Invested  with  the  general  char- 
acter of  a  sovereign's  mandatories,  without 
any  particular  assignment  of  rank  or  charac- 
ter. 

The  minister  represents  his  government  in 
a  vagne  and  indeterminate  manner,  which 

cannot  be  equal  to  the  first  degree,  and  he 
possesses  all  the  rights  essential  to  a  public 
minister. 

There  are  also  "ministers  plenipotentiary," 
who.  as  they  possess  full  powers,  are  of  much 

trroator  distinction  than  simple  mini.sters. 
These,  also,  are  without  any  particular  at- 
tribotlon  of  rank  and  charaeimr,  hot  hy  ens* 
torn  are  now  placed  immediately  below  the 
amhaasador.  or  on  a  level  with  the  envoy  ex- 
traordinary. Vattel.  liv.  4.  c.  6.  §  74;  1  Ksnt, 
Conun.  (10th  Ed.)  48;  Merlin,  Repert. 

Formerly  no  distinction  was  made  in  the 
different  classe.s  of  public  ministers,  but  the 
modem  usage  of  Europe  introduced  some  dis- 
tinctions in  this  respect  which,  en  neoonnt  of 

a  want  of  prerisinn.  her-aine  the  source  of 
controversy.  To  obviate  these,  the  congress 
of  Vienna,  and  that  of  Aix-la-Cbapelle,  put 
an  end  to  these  disputes  by  classing  minis- 
ters as  follows:  (1)  Ambassadors  and  papal 
legates  or  nuncios;  (2)  envoys,  ministers,  or 
Others  accredited  to  sovereigns  (oiipre«  de« 
9ommrmtn»);  (8)  ntnlsters  resident,  accredlt> 
ed  to  sovereigns;  (4)  Charrjes  d^Affnirrx.  ac- 
credited to  the  minister  of  foreign  affairs. 
Recez  du  Congres  de  Vienne,  du  19  Mars, 
1815;  Protocol  du  Congres  d'Aiz-lSrChapelle, 
du  21  Novemhre,  1818;  WtaenUn,  Int  Law, 
pt.  8,  c.  1,  i  6.  See  "Ambassador." 

MINISTERIAL.  That  which  is  done  ua- 
der  the  authority  of  a  superior;  opposed  to 
Judicial;  as,  the  ilMrtff  Is  a  alnialsrlal  oAesr 
boimri  to  obey  the  Jadielal  eonmands  of  fhs 

court. 

When  an  officer  acts  In  both  a  judicial  and 
ministerial  capacity,  he  may  he  compelled  to 
perform  ministerial  acts  in  a  particular  way; 
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but  when  he  acts  in  a  Judicial  capacity,  be 
can  only  be  required  to  proceed;  the  manner 
of  doing  so  is  left  entirely  to  his  judgment. 
lU  Me.  377;  Bac.  Abr.  "Justicea  ol  the  Peace" 
(B) :  1  GooB.  S96:  I  ConiL  107;  9  Conn.  175; 
12GoiiiL4e4.  See  *Vuidaiiiii8.'* 

MlNISTERIAi.  POWERS.  A  phraee  need 
in  Rngllifli  conTejrancing  to  denote  powers 
given  ftnr  the  good,  not  of  the  donee  himself 

exclusively,  or  of  the  donee  himself  necessa- 
rily at  all.  but  for  the  good  of  seTeral  per- 
sons, including  or  not  including  the  donee 
also.  They  are  so  called  bpratisp  the  donee 
of  them  is  as  a  minister  or  servant  in  bis  ex- 
erelae  of  tbem. 

M I N 1 8TE  R I AL  TRUSTS.  Those  which  de- 
mand no  further  exercise  ot  roason  nr  un 
derstanding  than  every  IntelliKfiit  uKont 
mu.st  necessarily  employ;  as,  to  convey  an 
estate.  They  are  a  q;»ecies  of  special  trusts, 
dlfUttgulshetf  tnm  tfleeretlonary  trasts, 
which  nocossarily  require  nmch  exercise  of 
the  understanding.  2  Bouv.  Inst,  note  1896. 
Called,  atan,  **tnatnim«ital  tmata." 

MINISTRANT.  The  party  cross-examin- 
ing a  witness  was  so  callcil,  under  the  old 
system  of  the  et  clesiastical  courts. 

MINI8TRI  REGIS  (Lat.)  In  old  English 
law.   Mlnlstert  of  the  Idng.  applied  to  the 

Judges  of  the  realm,  and  to  all  those  who 
hold  ministerial  offices  in  the  government.  2 
InetSOS. 

MINOR  (Lat  lera:  younger).  A  minor; 

one  not  a  major,  i.  c „  not  twenty-one.  2  Inst. 
291;  Co.  UtU  88,  128,  172b;  6  Coke.  67;  3 
BulsL  14S;  Braeton.  840bi  Fleta,  lib.  8.  e.  60; 
i  26. 

Of  less  consideration:  lower.  Calv.  Lex. 
"Major"  and  "minor  '  belong  rather  to  civil 
law.  The  common-law  terms  are  "adult"  and 
'infant.'' 

MINOR  AETAS  (Lat)  MlnoHty  or  Infan- 
ey.  Cn,  Car.  616.  Literally,  leMw  age. 

MINOR  17  ANNI8,  NON  ADMITTITUR 

fore  executorem.  A  minor  under  seventeen 
years  of  age  is  not  admitted  to  be  an  execu- 
tor. <Coke»67. 

MINOR  ANTE  TEMPUS  AQERC  NON 
potest  In  casu  proprietatfs,  nec  etiam  conve- 
nlre.  A  minor  before  majoritycannot  act  in 
a  case  Of  property,  nor  eren  agree.  2  Inst. 

291. 

MINOR  FACT.  In  the  law  of  evidence.  A 
relative,  collateral,  or  subordinate  fact;  a 
circumstance.  Wills.  Circ.  Bhr.  27;  Borrill, 
Circ.  Ev.  p.  121,  note  582. 

MINOR  JURARE  NON  POTEST.  A  minor 
cannot  make  oath.  Co.  Litt.  172b.  An  infant 
cannot  be  sworn  on  a  Jury.  Lltt  280. 

MINOR  MINOREM  CUSTODIRE  NON 

debet;  alios  cnim  praesumitur  male  regere 
qui  seipsum  regere  nescit  A  minor  ought 
nol-4o  be  guardian  of  a  minor,  for  he  it  pre- 


sumed to  govern  others  ill  who  does  not 
know  how  to  govern  himself.   Co.  Litt.  88. 

MINOR  NON  TENETUR  RESPONDERE 
durante  minorl  aetati;  nisi  in  causa  dotis. 

propter  favorem.  A  minor  is  not  bound  to 
answer  during  his  minority,  except  as  a  mat- 
ter of  faTor  In  a  cause  of  dower.  2  Balst 
143. 

MINOR,  QUI  INFRA  AETATEM  12  AN- 
norum  fuerit,  utiagari  non  potest,  nec  extra 
legem  poni,  quia  ante  talem  aetatetn,  non 

est  sub  lege  aliqua.  nec  in  decenna.  A  minor 
who  is  under  twelve  years  of  age  cannot  be 
outlawed,  nor  placed  without  the  laws^  bO' 
cause,  before  such  age,  he  is  not  under  any 
laws,  nor  In  a* decennary.  Co.  Litt  128. 

MINORITY.  The  state  or  condition  of  a 
minor;  infancy. 

The  lesser  number  of  votes  of  a  delibera- 
tive assembly;  oppo.sed  to  "majority"  {g.  v.) 

MINT.  The  place  designated  by  law  where 
money  Is  coined  by  authority  of  the  goyem* 
ment 

MINTAGE.   The  charge  at  the  mint  tar 

coining. 

MINUS  SOLVIT,  QUI  TARDIUS  SOLV- 
it;  nam  et  tempore  minus  solvitur.  He  does 
not  pay  who  pays  too  late;  for,  from  the  de- 
lay, he  is  Judged  not  to  pay.   Dig.  50.  16. 

MINUTE. 

 In  Measures.    In  divisions  of  the  cirde 

or  angular  measures,  a  minute  is  equal  to 
alzty  seconds,  or  one-sfxtieth  part  of  a  de- 
gree. 

In  the  computation  of  time*  a  minute  is 
equal  to  sixty  seconds,  or  the  sixtieth  part  of 
an  hour.   Rpp  "Measure." 

 In  Practice.  A  memorandum  of  what 

takes  place  in  court  made  by  anthoHty  of 
the  court.  From  these  minutes  the  neort  is 
afterwards  made  up. 

TeuUier  says  they  are  so  caUed  beeaass 

the  writing  in  which  they  were  originally 
was  small;  that  the  word  Is  derived  from 
the  Latin  miimla  (scriptural,  in  opposltioa 
to  copies  which  were  delivered  to  the  parties, 
and  whidt  were  always  written  In  a  larger 
hand.   8  TouIIier.  Dr.  Clv.  note  413. 

Minutes  are  not  considered  as  any  part  of 
the  record.  1  Ohio.  268.  See  28  Pick.  (Mhsa) 
184,  though  in  some  states,  notjibly  New 
York,  they  are  by  statute  made  part  of  the 
Judgment-roll.  Code  Crim.  Proc  N.  T.  «  486. 

MINUTE  BOOK.  A  book  kept  by  the  clerk 
or  prothonotnry  of  a  l  ourt,  in  whieh  mlnutei 

of  its  proceedings  are  entered. 

MINUTE  TITHES.  Small  tithes,  usually 
belonging  to  the  vicar;  e.  g.,  eggs,  honey, 
wax.  etc.   3  Bum.  Ecc.  Law.  680;  6  ft  7  'Wm. 

IV.  c.  71.  §§  17.  18,27. 

MINUTES. 

——In  Seoteh  PraetlOhi  A  pleading  put  in- 
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to  writing  before  the  lord  ordinary,  as  the 
ground  of  his  Judgment.  Bell,  Diet. 

 In  BusineM  Law.  Memoranda  ornotes 

of  a  transaction  or  proceeding.  Ttiu«»  the 
record  of  the  mrooeedlng*  at  ft  meettac  <tf  dl- 
rectors  or  shareholden  Of  a  oompaiiy  Is  eall* 
ed  the  "minutes." 

MINUTIO.  In  the  dvil  law.  Diminution. 

'miRROR  DES  JUSTICES.  The  Mirror  of 
Jofltices,  a  treatise  written  during  the  reign 
of  Bdward  II.  Andrew  Home  is  its  reputed 
author.  It  wan  flrnt  published  in  1642,  and 
in  1768  It  WHS  translated  Into  English  by 
William  HuKlits.  Som*'  (liversily  of  opinion 
aeema  to  exist  as  to  its  merits.  Pref.  to  9 
Mi4  10  Ooke.  As  to  the  hlMonr  of  thla  oele- 
hrated  book,  see  St.  Armand's  Essays  on  the 
Leglslatiye  Power  of  England,  68,  59. 

MISA. 

——In  Old  English  Law.  The  mise  or  Is- 
ane  in  a  writ  of  right.  Spelman. 

——In  Old  Recorda.  A  compact  or  agree- 
ment; a  form  of  compremiee.  Cowell. 

MISADVENTURE.  An  af  cid«-nt  by  which 
an  injury  occurs  to  another. 

When  applied  to  homicide,  misadventure  is 
the  act  of  a  man  who,  In  the  performance  of 
a  lawful  lut.  without  any  intention  to  do 
harm,  and  after  using  proper  precaution  to 
pretent  danger,  nnfortnnately  Mile  another 
person.  The  act  iipon  which  the  death  en- 
sues must  be  neitlH-r  inaliiin  in  nor  iiuiluiii 
prohil>Uum.  The  usual  examples  under  this 
head  are:  (1)  When  the  death  ensuee  from 
Innocent  recreations;  (2)  from  moderate  and 
lawful  correction  in  foro  domcslii  o :  (3) 
from  acta  lawful  and  indifferent  in  them- 
mlwtm,  done  with  proper  and  ordinary  cau- 
tion. 4  Bl.  Comm.  182:  1  East.  P.  C.  Ml. 
See  "Homicide:"  "Manslaughter." 

MISALLEGE.  To  cite  falsely  aa  a  proof  or 
argument. 

MISAPPROPRIATION.  Wrongful  conver 
slMi  of  property  hy  one  to  whom  it  has  been 
tatmated.  Steph.  Die.  Crim.  Law,  275. 

MISBEHAVIOR.  Improper  or  unlawful 
conduct  See  2  Mart.  (La.;  N.  S.)  683. 

Generally  applied  to  a  hreadh  of  dnty  or 
propriety  by  an  olBcer.  witness,  Juror,  etc, 

not  amounting  to  a  crime. 

MISCARRIAGE. 

—In  Medical  Juriaprudence.  The  expul- 
sion of  the  ovum  or  embryo  from  the  uterus 
within  the  first  six  weeks  after  conception. 
Between  that  time,  and  before  the  fxpi ration 
of  the  sixth  month,  when  the  child  may  pos- 
sibly live,  tt  Is  termed  "abortion.**  When  the 
delivery  takes  plafp  soon  after  the  sixth 
month,  it  is  denominated  "premature  labor." 
Bvt  the  criminal  act  of  destroying  the  footus 
at  any  time  before  birth  is  tanned,  in  law. 
"procuring  miscarriage."  Oiit  Had.  JTur. 
410:  2  IHnigL  Hum.  Fhys.  264.  See  "Abor 
tion." 

—in  Praetloe.  A  term  used  in  the  stntp 


ute  of  frauds  to  denote  that  species  of  wrong- 
ful act  for  the  consequences  of  which  the 
wrongdoer  would  be  responsible  at  law  in  a 
civil  action.  2  Bam.  4b  Aid.  618;  2  Day 
(Gonn.)  467;  62  N.  a  192;  Browns,  8t 
Flraudi^  S  166. 

MISCASTING.  An  error  in  auditing  and 
numbering.  It  does  not  include  any  pretend- 
ed miscasting  or  ndsmluing,  4  Bout.  Iiurt. 
note  4122. 

MISCEGENATION.  Uarriafo botwoMi per- 
sons of  different  races. 

MISCOGNIZANT.  Ignorant,  or  not  know- 
ing. St  22  Hen.  YIII.  e.  2.  Uttls  used. 

MISCONTINUANCE.  In  practice.  'A  con- 
tinuance of  a  suit  by  undue  prorp.ss.  Its  ef- 
fect is  the  same  as  a  discontinuance.  2  Uawlc 
P.  C.  299;  Kitoh.  Cts.  221;  Jenli.  Cent  Gas. 

37. 

MISCREANT.  In  old  English  law.  An 
apostate;  an  unbeliever;  one  who  totally  re- 
nonnosd  ClutstiaBltar.  4  BL  Comm.  44. 

MI8DEMEAN.  In  old  English  law.  TO 
use  improperly;  to  abuse.  "If  he  misdemean 
an  authority."  Finch,  Law,  bk.  1,  c.  3. 
No.  69. 

MISDEMEANANT.  A  person  guUty  of  a 
misdemeanor. 

MISDEMEANOR.   Every  offense  inferior 

to  felony.   See  "Felony." 

M18E  (LaL  mittere,  through  the  French 
mettre,  to  place). 

 In  Pleading.   The  issue  In  a  writ  of 

right.  The  tenant  in  a  writ  of  right  is  said 
to  "Join  the  mise  on  the  mere  right"  when 
he  pleads  that  his  title  is  better  than  the  de- 
mandant's. 2  Wm.  Saund.  45h,  4.'jI.  It  was 
equivalent  to  the  general  iKSue;  and  evory- 
thlng  except  collateral  warranty  might  be 
given  in  evldenee  under  it  by  the  tenant 
Booth.  Real  Actions,  98,  114;  3  Wlls.  420;  7 
Wheat.  (II.  S.)  31;  3  Pet.  (U.  S.)  133;  7 
Cow.  (N.  Y.)  52:  10  Grat.  (Va.)  360.  The 
prayee  in  aid,  on  coming  into  court,  joined 
in  the  mise  together  with  the  tenant.  2  Wm, 
Saund.  45d,  note.  It  was  the  more  common 
practice,  however,  for  the  demandant  to  trav- 
erse the  tenant's  pica  when  the  emise  eonlA 
be  tried  by  a  common  Jui7  Instand  of  tiio 
grand  assise. 

 In  Praetloe.  Expenses.  It  is  so  ooofr- 

monly  lined  in  the  entries  of  Judgments,  in 
personal  actions;  as,  when  the  plalntitF  re- 
covers, the  Judgment  is  quod  recuperet  dam- 
na  SIM.  that  he  recover  his  damages,  and  pro 
mlset  et  ensfaffiis,  fi^  oosts  and  charges,  so 
much,  etc 

MISERA  EST  SERVITUS,  UBI  JUS  EST 

vagMm  aut  incertum.  It  is  a  miserable  dav* 
ery  where  the  law  is  vacue  or  uneertnln.  4 
Inst  246;  9  Johns.  (N.  T.)  427;  11  F«t  (U. 

S.)  286. 

MISERABILE  DEP08ITUM  (Lat)  In  civ- 
il law.  The  name  of  an  invfduirtmry  dsposM; 
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made  andar  prewrins  neeesalty:  as,  for  In- 
stance, shipwreck,  flre.  or  other  inevitable  ca- 
lamity. Poth.  Proc.  Civ.  pt.  5.  c.  1,  S  1;  Code 
La.  art  29S6. 

MISERERE.  The  name  and  first  word  of 
one  of  the  i>eiiitential  psalms  (Ps.  li.,  1). 
belnc  that  which  was  commonly  used  to  be 
glTeil  by  the  ordinary  to  such  condonuicd 
malefactors  us  were  allowed  the  benefit  of 
elersjr;  whence  it  is  also  called  the  '^Im 
of  mercy."  Wharton. 

MI8ERIC0RDIA  (Lat.)   An  arbttiary  or 

discretionary  amercement. 

To  be  in  mercy  is  to  be  liable  to  such  pun- 
ishment as  the  judge  may,  in  his  discretion, 
Inflict.  According  to  Spelman.  miserirordia 
is  so  called  l)ocause  tlie  party  is  in  mercy, 
and  to  distinguish  this  fine  from  redemp- 
tions, or  heavy  flnee.  Spehnan.  See  Co.  Lltt 
126b;  Madd.  c.  14. 

MISERICORDIA  COMMUNIS,  In  old  Kng- 
lish  law.    A  fine  on  the  whole  ronimuiiity. 

MISFEASANCE.  The  performance  of  an 
act  which  mlsht  lawfully  be  done,  in  an  im- 
proper manner,  by  Which  another  penmn  re- 
ceives an  injury. 

It  differs  from  malfeasance  or  nonf^-aaance. 
See,  generally,  2  Vlner.  Abr.  35;  2  Kent. 
Comm.  44S;  Doct  Wac.  62;  Story.  Bailm.  §  9. 

It  seems  to  be  settled  that  there  is  a  dis 
tinction  between  misfeasance  and  nonfea- 
Mnoe  In  the  case  of  mandatee.  In  caaee  of 
nonfeasance,  the  niniidiit;u  v  is  not  generally 
liable,  because,  hia  undertaking  being  gratui- 
tous, there  is  no  consideration  to  support  It; 
bat  In  cases  of  misfeasance  the  common  law 
glres  a  remedy  for  the  injury  done,  and  to 
the  extent  of  that  injnrv.  Term  R.  143;  4 
Johns.  (N.  Y.)  81;  2  Johns.  Gas.  (N.  Y.)  92; 
1  Esp.  74;  2  Ld.  Raym.  909;  Story,  Bailm.  S 
166;  Bout.  Inat  IndM. 

MISFORTUNE.  An  adverse  event  not  Im- 
mediately dependent  on  the  action  or  will  of 
him  who  suffers  from  it.  and  of  such  a  char- 
acter that  no  prudent  man  would  talfe  it  into 
his  calculation  In  reference  to  the  interest  of 
himself  or  of  others. 

Homicide  by  misfortune.  See  "Bxcusable 
HMnidde.** 

IMI8JOINOCR.  An  Improper  joinder.  Wheth- 
er of  actions,  causes  of  action,  offenses,  par- 
ties, etc.   See  "Joinder." 

MISKENNING  (Fr.  wronK.  and  Saxon 
ceniian.  summon).  A  wrongful  citation;  a 
variance  in  a  plea.  1  Mon.  AngL  237;  Chart 
Hen.  IT.:  Jacob;  Du  Cange. 

MISNOMER.  The  use  of  a  wrong  name  in 
designating  any  person  in  any  Instrument  or 
proceeding.  In  contracts  and  deeds,  a  mis 
nomer  Is  generally  Immaterial  If  the  person 
intended  can  be  ascertained.  11  Ooke,  20;  i 
Ld.  Raym.  304. 

In  a  pleading,  misnomer  of  a  party  is 
ground  of  abatement,  while  misnomer  of  a 
third  person  is  or  is  not  a  fatal  variance,  ac- 
cordingly ass  it  ia  or  la  not  materlaL  See 
"Idem  Souans." 


MISPLEADING.  Pleading  incorrectly,  or 
omitting  anything  In  pleading  which  is  es- 
sential to  the  support  or  defense  of  an  ae> 
tion,  ia  so  called. 

Pleading  "Not  guilty"  to  an  aetion  of  debt 
is  an  example  of  the  first;  setting  out  a  de- 
fective title  is  an  example  of  the  second.  See 
3  Salk.  365. 

It  comprehends  misdeclarlng.  whether  the 
error  is  in  separate  eount!^.  or  in  the  mis- 
joining  of  counts.  22  Wend.  (N.  Y.l  3«9. 
276. 

MISPRISION.    In  criminal  law.  A  term 

used  to  sl;:nify  every  considerable  mi.«dH- 
meanor  which  has  not  a  certain  name  given 
to  it  by  law.   3  Inst.  36.  • 

The  concealment  of  a  crime. 

Misprision  of  felony  is  the  like  <  oiu  eal 
ment  ui  t"ehin.\  ,  without  giving  any  degree  of 
maintenance  to  the  felon  (Act  Cong.  April 
90. 1790. 1  «;  1  Story.  IT.  S.  Lawt.  84) ;  fOr  if 
any  aid  he  given  him.  the  party  becomea  an 

aeeessory  after  the  fact. 

.Mispri.sion  of  treason  is  the  concealmmt  of 
treason  by  being  merely  passive.  Act  Cong. 
April  30.  1790  (1  Story.  U.  S.  Laws.  83:  1 
East,  F.  ]:VA).  If  any  assistance  be  given 
to  the  traitor,  it  makes  the  party  a  principal, 
as  there  are  no  acceaaories  in  treason. 

Negative  misprision  consists  in  the  con- 
t  ealnient  of  something  which  ought  to  be  re 
vealed. 

Positive  misprision  consists  in  the  com- 
mission of  something  which  ought  not  to  be 
done.  4  BI.  Comm.  c.  9. 

MISRECITAL.  The  incorrect  recital  of  a 
matter  of  fact,  either  in  an  agreement  or  a 
plea.  Under  the  latter  term  la  here  under- 
stood the  declaration  and  all  Uie  stthaequent 

pleadings.   See  "Re.  ltal." 

MISREPRESENTATION.  The  assertion  of 
that  which  is  not  true. 

The  nature  of  misrepresentations  to  entitle 
a  party  injured  thereby  varies  with  the  na 
ture  of  the  relief  sought,  but  in  general  the 
misrepresentation  for  which  relief  will  be 
granted  must  be  a  wtllfally  false  stataneat 
respecting  a  matter  of  fart  (not  of  law  or 
opinion),  which  was  reasonably  calculated  to 
mislead  the  party  to  bit  prajudioe  in  reapeet 
to  the  business  In  hand,  and  which  did  actar 

ally  have  that  effect. 

MiSSILIA  (Lat.  from  iiiitlm.  to  siend  or 
throw).  In  the  Roman  law.  Gifts  or  ]llMr> 
allties,  which  the  praetors  and  consuls  were 
in  the  habit  of  throwing  among  the  people. 
Inst  2.  1.  45. 

MISSING  SHIP.  A  ship  wlilch  has  been 
at  sea  and  unheard  from  for  so  long  a  Une 
as  to  give  rise  to  the  presnmptioa  that  aiie 

has  perished  with  all  on  Imard. 

There  is  no  precise  time  tixed  as  to  when 
the  presumption  is  to  arise;  and  this  most 
depend  upon  the  circumstances  of  each  rase. 
2  Strange,  1199:  Park.  Ins.  63;  Marsh.  Ins. 
488;  2  Johns.  (N.  T.)  160;  1  Calnea  (N.  T.) 
525;  Holt,  242. 

MISSIO  (Lat  from  mUttre,  to  send  or 
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pat).  In  tli«  etrtl  law.  A  sending  or  put- 
ting. }fi.ssin  in  bona,  a  putting  the  creditor 
in  po.swssion  of  the  debtor's  property.  1 
Mackeld  Civ.  I.aw.  378,  |  344:  4  Reeve. 
Hist.  Eng.  Law,  20;  2  Kames.  Eq.  208. 

MUHo  iitdicvni  in  consiUttm,  a  sending  out 
of  the  judiirs  (or  Jury)  to  make  up  their 
senteiue.    Halifax,  Anal.  bk.  3,  r.  13,  No.  31. 

MISSIVES.  In  Sootdi  pracUce.  Wrttings 
pund  tMtWMii  pttrtiM  M  rridenoe  of  a 
tnuaaction.  Bell,  Diet 

MISSTAICUS  (lAt)   In  old  reoorda.  A 

mesBongor. 

MISTAKE.  An  erroneoua  conception  or 
belief  In  respect  to  matter  of  either  fact  or 

law,  arising  from  Ignorain  i^,  siirprise.  Impo- 
sition, or  misplaced  confidence.  See  Story, 
Kq.  Jur.  8  110. 

That  result  of  ignorance  of  law  nr  fact 
which  has  misled  a  person  to  commit  that 
which,  if  he  had  not  liccn  in  error,  he  would 
not  b&ve  done.  Jeremy,  £q.  Jur.  bk.  2.  pt  2. 
9.  368. 

0  Distinction  between  "mistake"  Mid  *MgnO> 

ranee."  see  "Ignorance." 

MISTERY.   An  old  form  of  mystery  ('/.  *.) 

MISTRESS.  The  style  of  the  wife  of  an 
onqnirtt  or  gentlemnn. 

MISTRIAL.  A  trial  which  Is  erroneous 
on  account  of  some  defect  in  the  persons 
trying,  as  if  the  Jury  come  from  the  wrong 
eoQBty.  or  beeanse  there  was  no  issae 
formed,  as  If  no  plea  be  entered,  or  some 
other  defect  of  Jurisdiction.  3  Croke.  284: 
S  linalo  ft  &  S70. 

MISUSER.    An  unlawful  use  of  a  right. 

In  cases  of  public  offices  and  franchises,  a 
misuser  is  sufficient  to  cause  the  right  to  be 
forfeited.  S  Bl.  Comm.  168;  6  Plek.  (Mass.) 

163. 

MITIGATION.  ReducUon:  diminution: 
taflseBine  of  the  amount  of  a  penalty  or  pun 

lahmeiit 

Circumstances  which  do  not  amount  to  a 
Jnstiflcation  or  exense  of  the  act  committed 
may  yet  be  properly  considered  in  mitiga- 
tion of  the  puniidiment:  as,  for  example,  the 
fact  that  one  irbo  stole  a  loaf  of  bread  was 
starving. 

In  actions  for  the  reoorery  of  damages. 

matters  may  often  he  given  in  evidence  In 
mitigation  of  damages  which  are  no  answer 
to  the  action  itself.  See  '*l5amaces:*'  '*Char- 
acter." 

MITIOR  SSNSUS.   See  "In  MiUort  Sen- 

MITIUS  IMPeRAffTI  MKLIUS  PARKTUR. 

Tbe  more  mildly  one  commands^  the  better  is 

be  obeyed.    3  Inst.  21. 

MiTTENOO  MANUSCRIPTUM  PEDIS 
finis.  An  abollabed  Judicial  writ  addressed 
to  the  treasurer  and  chamberlain  of  the  ex- 
eheqner  to  search  for  and  transmit  the  foot 

of  a  fine  acknowled^i'Ml  before  Justices  In  eyre 
Into  the  common  pieas.  Reg.  Orig.  14. 


MITTER  (T.«aw  Fr.)  To  put,  to  send,  or  to 
pass;  a.s,  mittrr  Vestate,  to  pass  the  estate; 
mitter  le  droit,  to  pass  a  righL  2  Bl.  Ck)mm. 
384;  Bac  Abr.  "Release"  (0);  Oo.  Utt  198, 
278b.  JfiM er  a  Utrge,  to  put  or  set  at  large. 

MITTER  AVANT  (Law  Fr.)  In  old  prac- 
tice. To  put  before;  to  present  before  a 
court;  to  produce  in  court.  Mist  aiant  un 
fait,  produced  a  deed.  Y.  B.  M.  &  Bdw.  111. 
119. 

MITTIMUS. 

——In  Old  English  Law.  A  writ  inclosing 
a  record  sent  to  be  tried  in  a  oounty  j»alatine. 
It  derives  its  name  from  the  Latin  word  mit 

ti)i>us.  "we  send."  It  is  the  jury  process  of 
these  counties,  and  commands  the  iiroper  of- 
ficer of  the  county  palatine  to  command  the 
sheriff  to  summon  the  jury  for  the  trial  of  the 
caut-f.  and  to  laturn  the  record,  etc.  1  Mart. 
(  La. »  -'TN:  2  Mart.  (  La.)  Jib. 

 In  Criminal  Practice.  A  precept  in 

writing,  under  the  hand  and  seal  of  a  justice 
of  the  peace,  or  other  competput  officer,  di- 
rected to  tbe  Jailer  or  keeper  of  a  prison, 
commanding  blm  to  reeeive  and  safety  keep 
a  person  charged  with  an  offense  therein 
named,  until  he  shall  be  delivered  by  due 
course  of  law.  Go.  LItt  590. 

MIXED  ACTION.  In  practice.  An  ai  tioii 
partaking  of  the  nature  both  of  a  real  ai  d 
of  a  per.sonal  action,  by  which  real  pro|).  i  i  v 
is  demanded,  and  also  damages  for  a  wrong 
sustained.  An  ejectment  is  of  this  nature.  4 
Bout.  Inst  note  86B0.  See  "Action." 

MIXED  CONTRACT.  Tn  dvll  law.  A  con- 
tract In  which  one  of  tbe  parties  confers  a 
benefit  on  the  other,  and  requires  of  the  lat- 
ter something  of  less  value  than  what  he 
has  given:  as,  a  legacy  charged  with  some- 
thing of  less  value  than  the  legacy  itself. 
Poth.  OU.  note  18. 

MIXED  GOVERNMENT.  A  government 
established  with  some  of  the  powers  of  a 
monarchical,  aristocratlcal.  and  democratiral 
goTemment. 

MIXED  JURY.  A  bilingual  Jory;  a  Jury  of 

the  half-tongup. 

Also  a  Jury  composed  partly  of  negroes  and 
parOy  of  white  man. 

MIXED  LARCENY.  Compound  larceny. 
See  "Larceny." 

MIXED  LAWS.  A  name  Rometlmps  given 
to  those  which  concern  both  persons  and 
property. 

MIXED  PRESUMPTIONS.  Presumptions 
partakinj^  of  the  nature  both  of  presumptions 
of  law  and  presumptions  of  fact;  i.  e.,  pre- 
sumptions of  fact  recognised  by  law. 

MIXED  PROPERTY.  That  kind  of  prop- 
erty which  is  not  altogether  real  nor  per- 
sonal, but  a  componnd  of  both.  Heirlooms, 
tombstones,  monuments  in  a  church,  and  title 
deeds  to  an  <'state,  are  of  this  nature.  1  111. 
Comm.  428;  3  Barn.  A  Adol.  174;  4  Bing.  106. 


MIX£D  SUBJECTS,  ETC.  (600) 


MODUS 


MOBILIA  PERSONAM  8EQUUNTUR; 
immobilia  situm.  Movable  things  follow  the 
persoD;  immovable,  their  locality.  Story. 
Confl.  Laws  (84  Bd.)  6S8.  6S». 


MIXED  SUBJECTS  OF  PROPERTY.  Such 
as  fall  within  the  deflnition  of  things  real, 
but  whlrh  are  attended,  nevertheless,  with 
.some  of  the  legal  qiiuliiifs  of  things  prrson- 
ai,  as  emblements,  fixtures,  and  shares  in 
public  undertalcingi,  connected  wfth  land. 
BeridoK  thoRo.  there  are  others  whidi.  tbough 
things  personal  in  point  of  deflnition,  are, 
In  respect  of  some  of  their  legal  qualities, 
of  the  nature  of  things  real;  such  are  ani 
mals,  ferae  naturae,  charters  and  deeds,  court 
rolls,  and  other  evidences  of  the  land,  togeth- 
er with  the  chests  in  whicb  they  are  coc- 
talned,  naelent  funily  pictnres,  ornaments, 
tombstones,  mats  of  armor,  with  pennons 
and  other  ensigns,  and  especially  heirlooma 
Wharton. 

MIXED  TITHES.   In  ecctoalasttcal  law. 

"Those  which  arise  not  immediately  from  the 
ground,  but  from  those  things  which  are 
•  nourished  by  the  ground;"  v.  g.,  colts,  chick- 
ena,  calves,  milk,  ecgs.  etc  8  Bum,  Boc. 
I^aw.  380;  2  Bl.  Comm.  S4. 

MIXED  WAR.  A  mixed  war  is  one  which 
is  made  on  one  side  hy  public  authority,  and 
on  the  other  by  mere  private  persons.  1  Hill 
(N.  Y.)  S77,  416. 

MIXTION.  The  putting  of  different  goods 
or  chattels  together  in  such  a  manner  that 
they  can  no  longer  be  separated;  as,  putting 
the  wines  of  two  diflferent  perMma  Into  the 
same  harrel.  the  trraln  of  several  pMnKHia  In- 
to the  same  hag.  and  the  like. 

The  intermixture  may  ho  oeearionod  Iff  the 
willful  act  of  the  party,  or  owner  of  one  of 
the  articles,  by  the  willful  act  of  a  stranger, 
by  the  negligence  of  the  owner  or  a  StrMlier, 
or  by  accident.   See  "Confusion." 

MIXTUM  IMPERIUM  (Lat.)  In  old  Eng- 
lish law.  Mixed  authority;  a  liind  of  civil 
power.  A  term  applied  by  Lord  Hale  to  the 
"power"  of  certain  subordinate  ciyll  magis- 
tmtm.  as  dlatliiet  from  "Jarladlctton.'*  Haie, 
Anal.  1 11. 

MOB.  An  unorganized  assemblage  of  many 
persons  bent  on  unlawful  violence;  a  riot 
iUTolving  a  multitude.  Ahbott 

MOBBING  AND  RIOTING.  In  Scotch  law. 
A  general  term,  iiulndlng  all  those  convoca- 
tions of  the  lieges  for  violent  and  unlawful 
purpoMS  which  are  attended  with  Injury  to 
the  persons  or  property  of  the  lieges,  or  ter- 
ror and  alarm  to  the  neighborhood  in  which 
it  takes  place.  The  two  phrases  are  usually 
placed  together:  but.  nevertheless,  they  have 
distinct  meanings,  and  are  sometimes  used 
8«!parately  in  legal  language, — the  word 
"mobbing"  being  peculiarly  applicable  to  the 
unlawful  assemhlaire  and  violence  of  a  num- 
hi  v  of  persons,  antl  that  of  "rioting"  to  the 
outrageous  behavior  of  a  single  individual. 
Alia  Crim.  Law.  c  2>,  p.  609. 

MOBILIA.  Bee ''MoTaUoa.'* 

MOBILIA  NON  HABBT  SITUM.  Moya^ 
able*  have  no  stttif.  4  Johna.  Ch.  (N.  T.) 
472. 


MOBILIA  8EQUUNTUR  PERSONAM. 

Movables  follow  the  person.  Story.  Cohfl. 
Laws  (3d  Ed.)  638.  63i>;  Broom,  Leg.  Max. 
(Sd  London  Bd.)  462. 

MODERAMEN  INCULPATAE  TUTELAE 
(L,at)  In  Roman  law.  The  regulation  of 
jtistiflahle  defense.  A  term  used  to  express 
that  degree  of  force  in  defense  of  the  person 
or  property  which  a  person  might  safely  use^ 
althon^  it  ihonld  ocgmIoii  tito  death  of  tta 
aggressor.  CalT.  Lex.;  Bell,  Diet 


MOOERATA  MISERICORDIA.  A  writ 
founded  on  Miigna  Charta,  which  lies  for  him 
who  is  amerced  in  a  court,  not  of  record,  for 
any  transgression  beyond  the  quality  or  quan- 
tity of  the  offense.  It  is  addressed  to  the 
lord  of  the  court,  or  hla  halUlI,  commanding 
him  to  take  a  moderate  amerciament  of  the 
parties.  New  Nat.  Brev.  167  ;  Fitzh.  NaL 
BroT.76^ 

MODERATE  CA8TIQAVIT.  In  pleading. 

The  name  of  a  plea  in  trespass  hy  which  the 
defendant  Justifies  an  assault  and  battery,  be- 
cause he  moderately  cfjrrected  the  plaintiff, 
whom  he  had  a  right  to  correct  2  ChiL  PL 
576  ;  2  Boo.  ft  P.  224;  16  Mass.  247;  2  FhB. 
Ev.  147:  Hac.  Ahr.  "Assault"  ( T). 

This  plea  ought  to  disclose,  in  general 
terms,  the  cause  which  rendered  tha  eomo> 
tion  expedient.  S  Salic  47. 

MODERATOR.  A  person  appointed  to  pre- 
side at  a  popular  meeting.  Sometimes  he  la 
callad  a  **dialmaii.''  Th«pf«ddlBSoaio«oC 
town  meetlafi  to  Now  Wngland  to  m  oOML 

MODICA  CIRCUMSTANTIA  FACTI  JUS 
mutat.   A  small  circumstance  atteadins  aa 

act  may  change  the  law. 

MODI  US  (Lat.)    In  old  English  law.  A 
bualiaL  Gowdl;  Bprtnan. 
A  largw  measare^  oC  nactrtato  quaatUy. 

Id. 

A  meamro  of  land.  Id. 

MODO  ET  rORMA  (Lat  Itt  manner  aai 

form).  In  pleading.  Technical  words  used 
to  put  in  issue  such  concomitants  of  the  prla* 
cipal  mattera  aa  time,  place,  etc.  where  theae 

circumstances  were  material.  Their  use  when 
these  circumstances  were  Immaterial  was 
purely  formal.  The  words  were  translated 
literally,  when  pleadings  began  to  be  made  in 
English,  by  '*ln  manner  and  form.**  Bte 
Lawes.  Pi  I'JO;  Could.  PI.  c  fi.  §  22:  Steph. 
PI.  213;  Dane.  Ahr.  Index;  Viner,  Ahr.  "Mo> 
do  et  Farma." 

MODUS. 

 In  Civil  Law.   Manner:  niean.s;  way. 

Ainsworth.  A  rythmic  song.  Du  Cange. 
——In  Old  Conveyancing.  Maaaor;  e.  9^ 

the  manner  in  which  an  estate  should  be 
held,  etc.  A  qualification,  whether  in  restriO' 
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MODUS  DE  NON  DECIMANDO  (601) 


tioB  or  «atuvein«Bt  of  tho  toms  of  tho  in- 

stnimPTit;  especially  with  relation  to  thp 
kind  of  grant  called  "donatio." — the  making 
Uiose  quasi  heirs  who  were  not  in  fact  heirs, 
•cconUnc  to  the  ordiuury  fora  of  such  con- 
▼eymneMi.  And  this  in<Nf««  or  qualification  of 
tlu'  ordinary  form  became  so  common  as  to 
give  rise  to  the  maxim,  modua  et  conventio 
vinetntt  tovem.  Go.  UtL  19a;  Braetoik*  17b; 
1  Reeve,  Hist.  Eng.  Ijtw,  298.  A  conaldera 
tion.   Bracton,  17,  18. 

 In  Ecclesiastical  Law.  A  peculiar  man 

ner  ot  tithing,  growing  out  of  custom.  See 
**Modn8  Declraandl.** 

MODUS  DE  NON  DECIMANDO.  In  eccle- 
slaatical  law.  A  custom  or  prescription  not 
to  pajr  titheflk  wliich  Is  not  good,  except  in 
c«M  of  abbey  landa.  S  Bl.  Ooinm.  81,  nolo. 

MODUS  DE  NGN  DECIMANDO  NON  VA- 
let.  A  modu»  (prescription)  not  to  pay  tithes 
is  void.  Lofft,  427;  Cro.  filiz.  511;  2  Bi. 
Comm.  31. 

MODUS  DECIMANDI.  In  ecclesiastical 
law.  A  peculiar  manner  of  tithing,  arising 
from  immemorial  usage,  and  differing  from 
the  pajrment  of  one-tenth  of  the  annual  In- 
crease. 

To  be  a  good  modus,  the  custom  nui.st  be.  1 
first,  certain  aad  Invariable;  second,  benefl- 
oial  to  the  parson;  third,  a  custom  to  pay 
somethlnK  different  from  the  thing  com- 
pounded for;  fourth,  of  the  same  s^pi'i  ios; 
flXth,  the  thing  substituted  must  be  in  its  na- 
ture as  durable  as  the  tithes  themselves; 
sixth,  it  must  not  be  too  large,— that  would 
be  a  rank  modut.  2  Bl.  Comm.  30.  See  2  * 
S  Wn.  nr.  c  100;  U  Mesa  *  W.  ttl. 

MODUS  ET  eONVCNTIO  VINCUNT  LE- 

gem.  ThQ  form  of  agreement  and  the  con- ; 
vention  of  the  parties  overrule  the  law.  2 
Ooko.7S. 

MODUS  HAEILIS.  A  good  or  vaUd  man- 

M0DU8  LEGEM  DAT  DONATIONI.  The 
manner  gives  law  to  a  gift  Co.  UtL  19a; 
BrooiB»  Lac.  Mw.  (M  London  Bd.)  016. 

MODUS  LEVANDI  PINES.   The  manner 

of  levying  fines;  the  title  of  a  short  statute 
in  French,  passed  in  the  eighteenth  year  of 
BdwMd  I.  8  laat  NO;  8  BL  Oonun.  848. 

MODUS  TENENDI.  ThO  iBMMr  of  hold- 
ing: t.  e..  the  different  qtedea  ct  totturea  by 

which  estates  are  held. 

MODUS  TRANSFERRENDI.  The  manner 
of  tnoiConrlng; 

MODUS  VACANDI.  The  manner  of  Tacat- 

inff  How  and  why  an  estate  has  been  relin- 
(piihlied  or  surrendered  by  a  vassal  to  his 
lord  might  well  be  referred  to  1^  this  phrase. 
See  Tray.  LaL  Max.  s.  t. 

MODUS  VIVENDI.  In  International  law. 
An  a*rrpenient  betweon  nations  not  rising  to 
the  dignity  of  a  treat}  ,  r-  Kulating  th-'ir  < 'Hi- 
duct  in  respect  to  a  particular  matter.  Or- 


MOMENTIJM 


dinarlly  i^pHed  to  agreemeiits  to  preserve 
ihe  .^tatu»  quo  pending  tho  negotiation  of  a 

tinal  treaty.  , 

MOERDA.  The  secret  killing  Of  anothor; 

murder.  4  Ul.  Comm.  194. 

MOHATRA.  In  French  law.  The  name  of 
a  fraihlulent  contract  made  to  cover  a  usuri- 
ous loan  of  money. 

it  talies  place  when  an  individual  buys 
merchandise  from  another  on  a  credit  at  a 
high  price,  to  sell  it  immediately  to  the  first 
seller,  or  to  a  third  person  who  acts  as  his 
agent,  at  a  mudi  leas  price  for  cash.  10 
Tnuilter,  l>r.  Ckr,  note  44;  1  Bouv.  Inst  note 
ins. 

MOIETY.  The  half  of  anything;  as.  if  a 
testator  bequeath  one  moiety  of  his  estate  to 
A.,  and  the  other  to  B.,  each  shall  take  an 
equal  part.  Joint  tenants  are  said  to  hold  by 
moieties.  Litt.  186;  8  C.  B.  874,  888. 

MOLESTATION.  In  Scotch  law.  The 
name  of  an  action  competent  to  the  proprie- 
tor of  a  landed  estate  against  those  who  dis- 
turb his  possession.   Tt  Is  cflileffly  wnd  In 

questidiis  of  comnuin  ty.  or  of  controverted 
marches.    Erak.  Inst.  4.  1.  48. 

MOLITURA.  Toll  paid  for  grinding  at  a 

mill;  multure.  Not  used. 

MOLITURA  LIBERA.  Free  grinding;  a 
liberty  to  have  a  mill  vrlthont  paying  tolls  to 
the  lord.  Jaooh. 

MOLLITER  MAN  us  IMPOSUIT  (Lat)  RO 

laid  his  hands  on  gently. 
 In  Pleading.    Technical  words  In  a 

!  plea  in  justifi<  ation  of  a  trespass  to  the  per- 
son, that  defendant  used  no  more  fore  e  than 
was  reasonably  neeeoaary  (80  Johns.  |  N.  v.] 
427;  4  Denlo  fN.  Y.l  448;  2  Strob.  IS. C] 
232;  17  Ohio.  454).  in  defense  of  property  (3 
Cush.  [Mass.!  154;  3  Ohio  St.  159;  9  Barb. 
fN.  Y.l  652;  23  Pa.  8L  424.  See  19  N.  H. 
562;  25  Ala.  [N.  S.]  41;  4  Cush,  tMMa.] 

597 ) .  or  tho  prevention  of  crime  (8  Chit.  PL 

574). 

MOLMUTIAN  LAWS.  The  laws  of  Diin- 
vallo  Molmutius.  a  legendary  or  mythical 
hingof  the  Britons,  who  Is  stippospd  to  have 
begun  his  reign  about  400  B.  C.  These  laws 
were  famous  in  the  land  till  the  Conquest. 
Tomlina;  lloaley  *  Jf. . 

MOMENTUM.  In  tho  dvll  law.  An  in- 
stant; an  Indivisihle  portion  of  time.  Calv. 

Lex. 

A  portion  of  time  that  might  be  measured, 

a  division  or  subdivision  of  an  hour,  an- 
swering in  some  degree  to  the  modern  "min- 
ute," but  of  longer  duration.  .\r<  (u ding  to 
Accursius.  ten  moments  (momenta)  made  a 
point  (pttnefwn),  and  fenr  points  an  hour. 
Talv.  I.fx  Tlpncp.  no  doubt,  the  rule  ptated 
in  Bra<  ton.  that  an  hour  conslst.s  of  forty 
moments  (hora  fit  er  quadrarjintn  mnmeti- 
ti§),  which  has  been  so  far  misunderstood 
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MONI£R 


as  to  be  pronoanced  a  mi&print.  Bracton, 
foU.  M4,  S69b:  FletA,  lib.  6.  c.  6.  1  SI.  I 

MONARCHY.   Thai  KOVi  innnMU  which  is 
ruled,  really  or  theoretically,  by  one  mao,  I 
who  It  wholly  wt  Impart  from  all  oth«r  iiMin> 
bers  of  the  ■Ute. 

M0NA8TERIUM  (Graeeo-Lat.  and  Law 
Lat.)  In  civil  and  old  English  law.  A  mon- 
astery; a  church.  Nov.  5;  Spelman.  Hence, 

according  to  Spplman,  the  Saxon  ynyiisdy 
and  munster,  and  probably,  also,  the  Law 
FroDCh  moH^rr. 

MONETA  (Lat.)  In  civil  and  old  English 
law.  Money.  Said  to  be  derived  from  iiin- 
nere,  to  warn,  because  by  the  impresBion 
upon  It  we  are  warned  whose  It  la,  that 

is,  by  whom  coined,  and  what  is  Its  value. 
Falm  itiuinlii,  counterfeit  money.  Code,  9. 
24.  Moiietain  nnitrrfartam.  Mem.  in  Seacc. 
M.  22  Edw.  I.  I)e  ntonrta  et  chambio  domini 
rrgiit,  of  the  money  and  exchange  of  the  lord 
the  ktog.  Bracton.  foL  117. 

MONETA  B8T  JU8TUM   MEDIUM  ET 

monsura  rerum  commutablliumf  nam  per  me- 
dium monetae  fit  omnium  renim  conven- 
lana,  at  juata  aaallafiatio.  Money  is  the  Just 

medium  and  measure  of  all  commutable 
things,  for  by  the  medium  of  money  a  con- 
venient and  just  estimation  of  all  things  is 
made.  See  1  Bouv.  Inat.  note  922. 

MONETANDI  JUS  COMPREHENDITUR 
In  regalibus  quae  nunquam  a  regie  sceptro 
abdicantur.  The  right  of  coining  is  compre- 
hended amongst  those  rights  of  royalty  which 
are  never  relinquished  by  the  kingly  sceptre. 
Dav.  18. 

MONEY.  In  a  strict  sense,  gold  anil  silver 
coin.  Const.  U.  S.  art  1.  Sf  8.  10.  See  44 
Tex.  W«. 

In  a  l)rnader  senso.  the  common  medium  of 
exchange  in  a  civilized  nation.  45  Tex.  309; 
SRonph.  (TOnn.)  IB. 

ThO  term  Is  used  to  deplgnate  the  whole 
▼olnme  of  the  medium  of  exchange,  recog- 
nized by  law  or  the  custom  of  merchants.  34 
Fed.  681.  It  is  generally  held  to  include 
banknotes.  S  Mass.  40S;  71  Ala.  544;  47  Wis. 
657.    But  pee.  contra.  3  Conn.  531. 

As  used  in  wills,  it  has  l>een  construed  as 
vrwanfmmm  with  personalty,  to  effect  the  in- 
tent of  the  testator.  Jann.  WiUa.  c  24. 

MONEY  CLAIMS.  In  English  pnutlce 
Under  the  judicature  act  of  1875.  claims  for 
the  price  of  goods  sold,  for  money  lent,  for 
arrears  of  rent.  etc..  and  other  claims  where 
money  is  directly  payable  on  a  contract  ex- 
press or  implied,  as  opposed  to  the  cases 
where  money  is  claimed  by  way  of  damages 
for  some  Independent  wrong,  whether  by 
hrearh  nf  ( dntract  or  otherwise  These  "mon- 
ey claims"  correspond  very  nearly  to  the 
**nMMiv  coants"  hitherto  in  nse.  MosleyAW. 

MONEY  COUNTS.  In  pleading.  The  com- 
mon counts  In  an  action  of  'fvvM«i/»vi7. 
They  are  so  called  because  they  are  found- 


ed on  express  or  implied  promiaea  to  pay 

money  In  consideration  of  a  precedent  debt. 
They  are  of  four  descriptions,  the  indebitati* 
assumpsit,  the  quantum  mrruit,  the  flUUUnm 
vaiebant,  and  the  account  stated. 

MONEY  DEMAND.  A  demand  which  Is 
certain  beforehand,  or  ascertainable  by  cal- 
eolation. 

MONEY  HAD  AND  RECEIVED.  In  plead- 
ing. The  technical  designation  of  a  form  of 
dec  laratioa  In  assuinpsii,  wherein  the  plain- 
tiff declares  that  the  defendant  had  and  re- 
ceived certain  money,  etc. 

An  action  of  assumpsit  will  lie.  without  re- 
gard to  privily  of  contract,  to  recov.-r  money 
to  which  the  plaintiff  is  entitled,  and  which 
I  In  Justice  and  equity,  when  no  rale  of  poUey 
or  stri<'t  law  prevents  It,  the  defendant  ought 
to  refund  to  the  plaintiff,  and  which  he  can- 
not wtth  a  good  conscience  retain,  on  a  count 
for  money  had  and  received.  6  Serg.  ft  R. 
(Pa.)  369;  10  Serg.  tt  R.  (Pa.)  219:  1  Dall. 
(Pa.  I  148:  2  Dall.  (Pa.)  154:  3  J.  J  Marsh. 
(iCy.)  175;  1  Har.  (N.  J.)  447;  1  Har.  &  O. 
(Md.)  258:  7  Mass.  288;  6  Wend.  (N.  T.) 
890;  IS  Wend.  (N.  T.)  488;  Add.  Oont  220. 

MONEY  JUDGMENT.  One  which  requir«»« 
the  payment  of  money,  as  distinguished  from 
one  directing  some  act  to  be  done. 

MONEY  LENT.  In  i)I.ading.  The  tech- 
nical name  of  a  dei  iaration  In  an  action  of 
assumpsit  for  tliat  the  defendant  promised  to 
pay  the  plaintiff  for  money  lent. 

To  rciover,  the  plaint  iff  must  prove  that 
the  defendant  received  his  money,  but  it  is 
not  indispensable  that  It  should  be  originally 
lent.  If,  for  example,  money  has  been  ad- 
vamed  upon  a  special  contract,  which  has 
been  abandoned  and  rescinded,  and  which 
cannot  be  enforced,  the  law  raises  an  implied 
promise  from  the  person  who  holds  the  raott> 
ey  to  pay  it  back  as  mnnev  lent.  7  Bing.  26fi: 
3  Mees.  ft  W.  434:  U  Mees.  ft  W.  729.  See  1 
N.  Chip.  (Vt)  214:  8  J.  J.  Marah.  (Ky.)  27. 

MONEY  MADE.  The  return  on  ezecatlon 
that  the  amonat  haa  been  collected  thereon. 

MONEY  OF  ADIEU.  In  French  law.  Ear- 
nest money.  So  called  because  given  at  iMirt- 
ing.  in  completion  of  the  bargain.  Poth. 
Sale,  507.  Arrhrs  is  the  usual  French  word 
for  earnest  money;  "money  of  adieu"  is  a 
provindalism  found  In  the  province  oC  Or- 
leans. 

MONEY  PAID.  In  pleading.  The  technical 
name  of  a  declaration  in  attumpsit,  in  which 
the  plaintiff  declares  for  money  paid  fOT  the 

use  of  fhf  defendant. 

MONEYED  CORPORATION.  In  New  York 
law.  one  haTlng  the  power  td  make  loaaa  up- 
on pledges  or  deposits,  or  to  make  contracts 
of  insurance.  1  Rev.  St.  N.  Y.  731;  3  N.  Y. 
478. 


MONIER,  or  MONEYER  (Law  Lat 

tarius).  In  old  English  law.  A  mlnlalvaf 
the  mint,  who  made  and  coined  the  ktagTs 


Digitized  by  Google 


MOXITXON 


(603) 


MONOPOLY 


There  were  several  of  tiieee  monien 

or  workmen;  "some  to  shear  the  money, 
some  to  forge  it.  others  to  beat  it  broad, 
some  to  round  It,  and  some  to  stamp  or 
coin  it.  "   Cowell.  voo.  "Monlers;"  "Mint." 

A  banker;  one  who  dealt  in  money.  Cow- 
ell. 

MONITION.  In  practice.  A  process  in  the 
nature  of  a  summonH,  which  is  used  in  tlie 
civil  law,  and  in  those  courta  which  derive 
their  practice  from  the  ctvll  law. 

A  general  monition  is  a  citation  or  sum- 
mons to  all  persona  interested,  or,  as  is  com- 
moolj  laid,  to  the  whole  world,  to  appear 
and  show  cause  why  the  libel  filed  in  the  case 
should  not  be  sustained,  and  the  prayer  of 
relief  frranted.  This  is  adopted  In  prize  cas- 
ea,  admiralty  suite  for  forfeitures,  and  other 
salts  in  rem.  when  no  particular  individuals 
are  summoned  to  answ<  r.  In  such  eases,  the 
taking  possession  of  the  property  libelled, 
aad  this  general  citation  or  monition,  served 
according  to  law.  are  considered  constructive 
notice  to  the  world  of  the  pendency  of  the 
suit;  and  the  Judgment  rendered  thereupon 
la  conclusive  upon  the  title  of  the  property 
which  may  be  affected.  In  form,  the  moni- 
tion is  substantially  a  warrant  of  the  court, 
in  an  admiralty  cause,  directed  to  the  marshal 
or  hia  deputy,  eommandlnff  him.  in  the  name 
of  the  president  of  the  Pnited  States,  to  give 
public  notice,  by  advertisements  In  such  news- 
papers as  the  court  may  select,  and  by  notifi- 
cations to  be  posted  in  pulillc  places,  that  a 
libel  has  been  filed  In  a  certain  admiralty 
cause  pending,  and  of  the  time  and  i)la<  e  ap 
pointed  for  the  trial.  A  brief  statement  of 
the  allegations  in  the  libel  Is  usually  con- 
tained In  the  monition.  The  monition  is 
served  in  the  manner  directed  in  the  war- 


MONOCRACY.  A  coTemnMUit  by  one  per- 
only. 


A  mixed  monition  is  one  which  contains 
dIroctuiriB  for  a  geut-ral  monition  to  ail  per- 
aons  interested,  and  a  special  summons  to 
particular  persons  named  in  the  warrant. 
This  Is  served  by  newspaper  advertisements, 
by  notifications  i)ostt'(i  in  public  places,  and 
by  delivery  of  a  copy  attested  by  the  officer 
to  each  person  specially  named,  or  by  leaving 
It  A  his  nsual  place  of  residence. 

A  special  monition  is  a  similar  warrant, 
directed  to  the  marMial  or  his  deputy,  requir- 
ing him  to  give  special  notice  to  certain  per- 
sons, named  in  the  warrant,  of  the  pendency 
of  the  suit,  the  grounds  of  it,  and  the  time 
and  place  of  trial.  It  is  served  by  delivery 
of  a  copy  of  the  warrant,  attested  by  the  of- 
ficer, to  each  one  of  the  adverse  iiartics.  or 
by  leaving  the  same  at  his  usual  place  of 
residence;  but  the  service  riiould  be  personal, 
if  possible.  Clerke.  Prax.  tit.  21:  Dunl.  Adm. 
Frac.  135.   See  Conkl.  Adm.;  Pars.  Mar.  Law. 

MONITORY  LETTER.  In  ecclesiastical 
law.  The  process  of  an  official,  a  bishop,  or 
other  prelate  having  jurisdiction,  issued  to 
compel,  by  ecclesiastical  censures*  those  who 
know  of  a  ertme^  or  other  matter  whlA  re- 
qniros  to  bo  expliiined,  to  oomo  and  reveal  It 
Merlin,  Repert 


MONOCRAT.  A  monarch  who  governs 
alone;  an  absolute  governor. 

MONOGAMY.   The  state  of  having  only 
one  husband  or  one  wife  at  a  time.  , 
A  marriage  contracted  between  one  man 

and  one  woman,  in  exclusion  of  all  the  rest 
of  mankind.  The  term  is  used  In.  opposition 
to  "bigamy"  and  '^lygamy."  Wolff.  Dr.  NaL 
8  857. 

MONOGRAM.  A  character  or  diihcr  ri)m- 
posed  of  one  or  more  letters  interwoven,  be- 
ing an  abbreviation  of  a  name. 

A  signature  made  by  a  monogram  would 
perhaps  be  binding  provided  It  could  l>e  prov- 
ed to  have  been  made  and  intended  as  a  Stg* 
natore.  1  I>enio  (N.  Y.)  471. 

There  seems  to  be  no  reason  why  such  a 
signature  should  not  be  as  binding  as  OttO 
which  Is  altogether  illegible. 

MONOMACHY.  Single  combat 

MONOMANIA.  In  medical  jurisprudence. 
Insanity  only  upon  a  particular  subject,  and 
with  a  ringle  delusion  of  the  mind. 

The  most  slmiile  form  of  this  disorder  is 
that  in  which  the  patient  has  imbil)eil  some 
single  notion,  contrary  to  common  sense,  and 
to  his  own  experience,  and  which  seems,  and 
no  doubt  really  is.  dependent  on  errors  of 
sensation.  It  is  supposed  the  mind  in  other 
respects  retains  its  intellectual  powers,  in 
drder  to  avoid  any  civil  act  done  or  criminal 
responsibility  Incurred,  it  must  manifestly 
appear  that  the  act  in  question  was  the  ef- 
fect of  monomania.  Cyc.  Prac.  Med.  "Sound- 
ness and  Unsoundness  of  Mind;"  Ray,  Ins.  | 
203;  13  Ves.  89:  3  Brown,  Ch.  444;  1  Add. 
Ecc.  28:?;  2  Add.  Kcc.  402;  Hagg.  IS:  2  Add, 
79,  94.  209;  6  Car.  A  P.  16%;  Burrows.  Ins. 
484.  485.  Bee  "Delusion:"  "Mania." 

MONOMANIACS.  Persons  who  are  insane 
upon  some  one  or  more  subjects,  and  appar- 
ently sane  upon  all  others.  2  Redf.  Sur.  (N. 
Y.)  34.  87. 

MONOPOLiA  DICITUR.  CUM  UNU8  SO- 
lus  aliquod  genus  mereattirae  univeraum 

emit,  pretium  ad  suum  libitum  statuens. 
it  is  said  to  be  a  monopoly  when  one  person 
alone  buys  up  the  whole  of  one  Und  of  com- 
modity.  fixing  a  price  at  his  own  pleasure. 

1 1  Coke,  86. 

MONOPOLIUM  (Graeco-Lat.)  The  sole 
power,  right,  or  privilege  of  sale;  monopoly; 
a  monopoly.   Calv.  Lex.:  Code,  4.  68;  OrOtittS 

de  Jure  Helli.  lib.  2.  c.  12.  §  IG. 

MONOPOLY  (from  Ij&L  mmnt}mlium.  9.  p.) 
The  exclusive  privilege  of  selling  any  com- 
modity. Ileflncd  in  English  law  to  he  "a 
license  or  privilege  allowed  by  the  king  for 
the  sole  buying  and  sdHag,  making,  woric- 
lag.  or  usinp  of  anything  whatsoever,  where- 
by the  subject  in  general  is  restrained  from 
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that   liberty  of   manufactnrinp   or  trading 
wblch  he  luul  before."   4  Bi.  Comm.  169;  4 
Stepb.  Oomm.  ML 
Anj  eatcIuilTe  ri^  or  prtTilacv< 

MONSTER.  An  animal  which  has  a  con- 
formation contrary  to  the  order  of  nature.  2 
Dmigl.  Warn,  Fhys.  422.  ■ 

A  roonptor,  although  horn  of  a  woman  in 
lawful  Wedlock,  cannot  Inherit.  Those  who 
have,  however,  the  essential  parts  of  the  hu- 
man fonn,  and  bave  merely  aome  defect  of 
conformatioii,  are  dqiable  of  Inheriting,  if 
othrrwlse  qualified.  2  Bl.  Comm.  246;  1 
Beck.  Med.  Jur.  366;  Co.  Lltt  7.  8;  Dig.  1.  6. 
14;  1  Swift.  Syetem.  SSI;  Fred.  Oode,  pt.  1, 
bk.  1.  tit.  4.  §  4. 

No  living  human  birth,  however  much  it 
may  differ  from  human  shape,  can  be  law- 
fully destroyed.  Traill.  Med.  Jur.  47.  See 
Brland,  Med.  Leg.  pt  1,  c.  6,  art  2,  i  8;  1 
FOdere,  Med.  Leg.  If  40^406. 

M0N8TRAN8  DB  DROIT  (Fr.  ahowing  of 

right).  A  common-law  process  hy  which  res- 
titution of  personal  or  real  property  is  ob- 
tained from  the  crown  by  a  subject.  Chit. 
Prerog.  Or.  346;  3  Bl.  Comm.  266.  By  tbis 
proeesi^  when  the  facts  ot  the  title  of  the 
crown  are  already  on  record,  the  facts  on 
which  tbe  plaintiff  relies,  not  inconsistent 
with  8n<sh  reoord.  are  rihown,  and  Judgment 
of  the  court  prayed  thereon.  The  judgment, 
if  against  the  crown,  is  that  of  ouster  le 
main,  which  vests  possession  in  the  sub- 
ject without  execution.  Bac.  Abr.  "Prerog- 
atlTe"  (E):  1  And.  181:  S  Leigh  (Va.)  612; 
12  Orat  (Va.)  664. 

MON8TRAN8  DE  FAIT  (Ff.  showing  of  a 
deed).  ▲  profert  Bac  Abr.  Tleas"  (I  12, 

note  1). 

MONSTRAVERUNT,  WRIT  OF.  In  Eng- 
libh  law.  A  writ  which  lies  for  the  tenants 
of  ancient  demesne  who  hold  by  free  char- 
ter, and  not  for  those  tenants  who  hold  by 
copy  of  court  roll,  or  by  the  rod.  according 
to  tbe  custom  of  the  manor.  Fitzh.  Nat 
Brer*  81. 

M0NTE8  PIETATI8.  or  MONT8  DE  Pl- 
ete.  Institutions  established  by  public  au- 
thority for  lending  money  vpoB  pledge  of 

goods. 

In  these  establishments  a  fund  i.s  provided, 
with  suitable  warehouses,  and  ail  necessary 
accommodatlonB.  Ther  are  managed  by  di- 
rectors. When  the  money  for  whii  b  the 
goods  pledged  is  not  returned  in  proper  time, 
the  Koods  are  sold  to  reimburse  the  institu- 
tions. They  are  found  principally  on  the  con- 
tinent of  Europe.  With  us.  private  persons, 
called  "pawiit.mkrrs,"  perform  this  office.— 
sometimes  with  doubtful  fidelity.  See  Bell, 
Inst  6. 8.  8. 

MONTH.  A  space  of  time  Tarfanuly  com- 
puted, as  it  is  applied  to  astroiumileil,  etvil 
or  solar,  or  lunar  months. 

The  astronomical  month  contains  one* 

twelfth  part  of  the  time  employed  by  the  sun 
in  going  through  the  zodiac.    In  law.  when 


a  month  simply  is  mentioned,  it  if>  never  nm* 
derstood  to  mean  an  astronomical  month. 

The  civil,  solar  or  calendar  month  is  that 
which  agrees  with  the  Gregorian  calendar; 
and  these  months  are  known  by  the  names  of 
January,  February,  March,  etc  They  are 
composed  of  unequal  portions  of  time.  There 
are  seven  of  thirty-one  days  each,  four  of 
thirty,  and  one  whidi  to  MaMttmee  comDoaed 
of  twenty-eight  daya,  and  in  leiM^  yean  of 
twenty-nine. 

The  lonar  month  consists  of  twenty-«lglit 

days. 

By  the  law  of  England,  a  month  means  or- 
dinarily, to  common  contracts,  as  In  leaMn;  m 

lunar  month.  A  contract,  therefore,  made 
for  a  lease  of  land  for  twelve  months  would 
mean  a  lease  for  forty-eiglit  weeks  only.  2 
Bl.  Comm.  141;  6  Coke,  62;  6  Term  R.  224;  1 
Bfaule  ft  8.  Ill:  1  Blng.  807.  A  dtstlnetiOB 
has  been  made  between  "twelve  months"  and 
"a  twelve-montha."  Tbe  latter  haa  been  held 
toneaaayear.  8 Coke,  81. 

But  In  mercantile  contracts  in  England, 
and  for  any  purpose  in  tbe  United  States,  a 
month  simply  slfnilles  a  calendar  month. 

Chit.  Bills?.  406:  3  Brod.  &  B.  187;  1  Maule  A 
S.  Ill;  Story,  Bills,  §  143;  Story.  Partn.  § 
213;  2  Mass.  170;  4  Mass.  460;  6  Watts  A  S. 
(Pa.)  179;  1  Johns.  Caa.  (N.  Y.)  99;  4  Wend. 
(N.  Y.)  512:  15  Johns.  (N.  Y.)  358;  2  Cow. 
(N.  Y.)  518.  605;  2  Dall.  (Pa.)  302;  4  DaM. 
(Pa.)  143;  4  Ma.ss.  461;  4  Bibb  (Ky.)  105. 

In  England,  in  the  ecclesiastical  law. 
months  are  computed  by  the  calendar.  8 
Burrowe,  1456;  1  Maule  A  S.  111. 

MONUMENT.  A  thing  Intended  to  trans- 
mit to  posterity  the  memory  of  some  one.  A 
tomb  where  a  dead  body  has  been  deported. 

In  this  sense  it  differs  from  a  "cenotaph." 
which  is  an  empty  tomb.  Dig.  11.  7.  2.  €; 
Id.  11.  7.  2.  42. 

A  permanent  landmark,  whether  natnraJi  er 
artifldal,  established  for  the  purpose  off  indi- 
cating a  boundary. 

MONUMENTA  QUAE  NOS  RECOROA 
vocamus  sunt  veritatis  et  vetustatis  vestigia. 
Monuments,  which  we  call  "records,"  are  the 
vestigea  of  tmtli  and  antUpitty.  Oo.  Lttt 

118. 

MOORING.  In  maritime  law.  The  secur 
ing  of  a  vesael  by  a  hawser  or  chain,  or  other- 
wise, to  the  shore,  or  to  the  bottom  by  a 
cable  and  anchor.  The  being  "moored  in 
safety,"  under  a  policy  of  insurance,  is  being 
moored  in  port,  or  at  the  visual  place  for 
landing  and  taking  in  cargo,  free  from  any 
immediate  Impending  peril  Insured  affilnsL 
1  Phil.  Ins.  968:  3  .Johns.  (N.  Y.)  88:  11 
Johns.  (N.  Y.)  358;  2  Strange,  1243;  5  Mart 
(La.)  887;  8  Maaa  818;  Oode  de  Comm.  168. 

MOOT  (from  Saxon  fjemot.  meeting  togeth- 
er). In  English  law.  A  term  used  in  the 
inns  of  court,  signifying  the  exercise  of  argu- 
ing Iittaglnary  eaaea^  whldii  young  faarrisUri 

and  students  used  to  perform  at  certain 
times,  tbe  better  to  be  enabled  by  tbis  prac- 
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t i.  *  to  detand  their  oUentB* 

212. 

To  plead  a  mock  cause.  Also  spoiled 
"meet,"  from  Saxon  niotaiu,  to  rnoet;  the 
sense  of  debate  being  from  meeting,  encoun- 
tering. .  A  moot  qneation  Is  one  wlildi  hM 
not  beoi  decided. 

MOOT  COURT.  A  court  where  moot  qtMO* 

tiOM  aro  areiiprl.  Webster. 

In  law  schools  this  is  one  of  the  methods 
of  instmctlon.  An  undecided  point  ot  law 
is  argued  by  students  appointed  as  counsel 
on  either  side  of  the  cause,  one  or  more  of 
tlMl^fessors  sittlns  as  judge  in  presence  of 
tbe  school.  The  argumwit  ia  conducted  as 
In  cases  reserved  tor  hearing  before  the  toll 


'  MOOT  HILL.  Hill  of  meeting  (gemot),  on 
which  the  Prltona  used  to  hold  their  courts, 
the  Judge  sitting  on  the  eminence,  the  par- 
ties, etc.,  on  an  elevated  platform  below. 
Bnc  Lend. 

MOOT  MAN.  One  of  those  who  used  to  ar- 
gue the  reader's  cases  in  the  inns  of  court. 

MORA  (Lat.)  In  the  civil  law.  Delay;  de- 
fault; neglect;  culpable  delay  or  default 
Oahr.  Lex. 

MORA  REPROBATUR  IN  LEGE.  Delarla 
diaapproved  of  In  law.  Jenk.  Cent.  Caau  SL 

MORAL  CERTAINTY.  That  degree  of  cer- 
tainty which  will  justify  a  jury  in  grounding 
on  it  their  verdict  It  is  only  probability; 
bat  It  la  called  ''certainty,"  because  every 
sane  man  assents  to  It  necessarily,  from  a 
liabit  produced  by  the  necessity  of  acting. 
Nothing  elae  but  a  strong  presumption 
grounded  on  probable  reaaom^  and  wliich 
very  seldom  falls  and  deceives  ua  Pulfen- 
dorir.  Law  Nat.  bk.  1.  c.  2.  §  11.  A  reason- 
able and  moral  certainty;  a  certainty  that 
eonvfncee  and  directs  the  understanding,  and 
satisfies  the  reason  and  judgment  of  those 
who  are  bound  to  act  conscientiously  upon  It 
A  certainty  beyond  a  reason ai)le  doubt. 
Shaw,  C.  J.,  Com.  v.  Webster,  Bemis'  Report 
of  the  trial.  469.  470.  Sucb  a  certainty  "as 
convinces  beyond  all  reasonable  doubt." 
Parke.  B.,  Best,  Pres.  267,  note;  6  Rich.  Eq. 
(8.  C.)  ill. 

MORAL  FRAUD.  Fraud  involving  actual 
tnrpltnde,  aa  dlaUngnlahed  from  mere  eon- 
akmetlve  frand. 

,    MORAL  OBLIGATION.  A  duty  which  one 

owes,  and  which  he  ought  to  perform,  but 
which  he  is  not  legally  bound  to  fulfill. 

These  obligations  are  of  two  kinds:  (1) 
Those  founded  on  a  natural  right;  as,  the  ob- 
ligation to  be  charitable,  which  can  never  be 
enforced  by  law.  (2)  Those  which  are  sup- 
]K>rted  by  a  good  or  valuable  antecedent  con 
alderatlon;  aa.  where  a  man  owee  a  debt  bar 
red  hy  the  act  of  limitations,  this  cannot  be 
recovered  by  law.  though  It  subsists  in  moral- 


ity and  conscience;  hut  if  the  debtor  promise 
to  pay  it,  the  moral  obligation  is  a  sufficient 
consideration  for  the  promise,  and  the  credit- 
or may  maintain  an  action  of  assumpsit  to 
recover  the  money.  1  Bouv.  Inst  note  623. 
See  *Xk>nBlderaUon." 

MORARI  (Lat.)  In  old  Engliish  law.  To 
deli^;  to  pause  or  rest  Moratur  in  lege, 
(he)  rests  or  pansea  in  law;  (he)  demura 

MORBOSUS  (Lat.  from  morbus).  In  the 
civil  law. .  Diseased.  See  Dig.  21. 1.  1-16. 

MORBUS  80NTICUS  (Lat.)  In  the  civil 
law.  A  sickness  which  rendered  a  man  In- 
capable of  attending  to  any  business  (qui 
cuique  rei  nocet ) .  Dig.  50. 16.113;  1  Mackeld. 
Civ.  Law.  137,  5  127,  note.  A  sickness  of  the 
severer  kind,  having  the  power  of  causing 
great  pain.  A.  Oellius,  Noct  Att  lib.  20,  c  1. 
A  aiclmeaa  Which  excused  a  nonappearance 
In  court.  Calv.  Lex.;  Adams,  Rom.  Ant.  21.'?. 
272.  Bracton  uses  this  terra  in  treating  of 
the  law  of  essoins,  but  gives  It  the  meaning 
of  an  Inenrable  diaeaae.  Bracton,  foL  344b. 

MORE  COLONICO  (Lat  )  In  old  plead- 
ing. In  husbandlike  manner.  Towns.  PI. 
198. 

MORE  OR  LESS.  Words,  in  a  conveyance 
of  lands  or  contract  to  convey  lands,  import- 
ing that  the  quanti^  is  uncertain  and  not 
warranted,  and  that  no  right  of  either  party 
under  the  contract  shall  be  affected  by  a  de- 
ficiency or  excess  In  the  quantity.  17  Ves. 
394;  Powell.  Powers,  397.  So  in  contracta<tf 
sale  generally,  t  Bam.  *  AdoL  106. 

MORGANATIC  MARRIAGE.  A  lawful  and 
inaeparable  conjunction  ot  a  alngle  man  of 
noble  and  innatrkma  birth  with  a  alngle  wo- 
man of  an  litferlor  or  plebeian  station,  upon 
this  condition,  that  neither  the  wife  nor  chil- 
dren diould  partake  of  the  titles  arms,  or 
dignity  of  the  husband,  nor  succeed  to  his 
Inheritance,  but  should  have  a  ccrt&lu  allow- 
ance aaalgned  to  them  Iqr  the  morganatle 
contract 

This  relation  was  frequently  contracted 
'  during  the  middle  ages.  The  marriage  coro- 
1  mony  was  regularly  performed,  the  union 
was  for  life  and  Indlaairtnble,  and  the  chil- 
dren were  considered  legitimate,  though  they 
could  not  inherit.  Fred.  Code,  bk.  2,  art  3; 
Poth.  du  Mar.  1.  c.  2,  §  2;  ShOlf.  Mar.  A  IMv. 
10;  PruBB.  Code,  art  S86. 

MORGANGIVA,  or  MORGENGEBA  (Law 
Lat;  L.omb.mor|^nifap;  SajiOB,morgan  gyfe; 
from  morffin^  morning,  and  gab.  a  gift) .  In 
old  European  law.  A  gift  made  to  a  wife  on 
the  morning  of  the  nuptial  day;  a  species 
of  dower,  which  Spelman  compares  to  the 
BngUah  dower  od  ostiam  ecclesiae.  This 
word  oeeura  In  the  lawa  of  the  Bargondlana, 
.Memanni.  Ripuarians.  and  Lombards,  and 
also  in  the  laws  of  Canute.  LL.  Canuti.  c. 
71.  Spelman. 

M  O  R  G  E  N  (Anglo-Dutch).    In  old  New 
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York  law.  A  measare  of  land.  eQuat  to 
about  two  acres.  O'Callachan's  New  NeUier> 
luidii  VOL  2,  Appand.  6M. 

MOM  (Lat)  Deatb. 

MORS  OICITUR  ULTIMUM  SUI^LICI- 
urn.  Death  is  denominated  tbe  extreme  pen- 
alty.   3  Inst.  212. 

MORS  OMNIA  SOLVIT.  Death  dissolves 
all  tldngs. 

MORT  CIVILE.  In  French  law.  Civil 
death,  as  upon  conviction  for  felony.  It  was 
nominally  abolished  by  a  law  of  the  31st  of 
May,  1854.  but  flometbing  very  similar  to  it. 
In  effort,  at  least,  .still  remains.  Thus,  the 
property  of  the  condemned,  possessed  by  him 
at  the  date  of  his  eoBTletioii,  goaa  and  be- 
kmgs  to  his  siu'ceKsors  (heritiers) .  as  In  case 
of  an  intestacy,  and  bis  future  acquired  prop 
erty  goes  to  the  state  by  right  of  its  preroga- 
tive (par  OroU  de  detherenoe),  but  tJbe  state 
may.  aa  a  matter  <tf  gnob,  malm  H  over  in 
whole  or  In  part  to  the  widow  and  children. 
Brown. 

MORT  D'ANCESTOR.  An  ancient  and 
now  alinust  obsolete  remedy  in  the  English 
law.  An  assize  of  mort  d'anceslor  was  a  writ 
which  was  sued  out  wheret  after  the  decease 
of  a  maa'e  aneestor,  a  straaBer  abated,  and 
entered  into  the  estate.  Co.  Litt.  159.  The 
remedy  in  such  case  is  now  to  bring  eject- 
ment 

MORTALITY.  Thia  word.  In  Ita  ordinary 

aSBMh  never  means  violent  death,  hut  death 
arlilBff  from  natural  causes.  5  Bam.  St  Aid. 
110;  Z  Bam.  ft  a  791. 

MORTALITY  (or  MORTUARY)  TABLES* 

Tables  showint;  tlie  (hiration  nf  human  life, 
as  based  on  observation  and  records  of  vitai 
statistics.  The  records  of  deaths  icept  at 
certain  places  for  long  periods  form  the  basis 
of  the  tables  more  commonly  known  as  "Car- 
llale  TaUa%"or1lforthamptmi  Tahlea"(«.v.) 

•  MORTQAQK.  The  conveyance  of  an  es- 
tate or  property  by  way  of  pledge  for  the  se- 
curity of  debt,  and  to  become  void  on  pay- 
ment of  it   4  Kent.  Oomm.  1S€. 

An  estate  created  by  a  convejrance  absolute 
in  its  form,  but  intended  to  secure  the  per- 
formance of  some  act,  such  as  the  payment 
of  money,  and  the  like,  by  the  grantor  or 
some  other  permm,  and  to  become  void  If  tbe 
act  Is  performed  agreeably  to  the  terms  pre- 
scribed at  the  time  of  making  such  convey- 
ance. 1  Waahb.  Real  Pnni.  47B. 

By  the  law  of  several  states,  a  mort  gape  is 
no  longer  a  conveyance  by  which  an  estate 
passes,  but  a  mere  pledge  efeatlas  only  a 
Hen.    Holmes,  Mortg.  §  1. . 

Two  general  theories  prevail  as  to  the  na- 
ture of  the  eetate  created  by  mortmie.  The 

common-law  theory  that  a  mortgage  passes 
title  to  the  mortgagee  subject  to  defeat  by 
♦he  perform  an  le  of  the  condition  subsequent 
has  been  adopted  in  Alabama  (M  Ala.  442). 
Arkanaa  (68  Ark.  1T4).  OoBnecttcnt  (19 


Conn.  818).  UUnola  (1  Scam.  140),  Iffialno  CI 
M'e.  182),  Maryland  (6  Gill  ft  J.  72).  Maaaa- 

chusetts  (5  Mass.  12n),  Now  Hampshire  (5 
N.  H.  420),  North  Carolina  166  N.  C.  477), 
Ohio  (10  Ohio.  71).  Pennsylvania  (77  Pa.  8t 

250).  Rhode  Island  (fi  R.  I.  .^>42).  Tenn^-s.- 
(10  Humph.  214).  and  Virginia  (4  Kaud. 
246). 

The  common-law  theory,  in  a  somewhat 
modified  form,  prevails  in  Delaware  ( 1  Houat 
320).  Mississippi  (24  Miss.  368).  Misaouri 
(10  Mo.  229).  New  Jersey  (40  N.  J.  Lnw. 
417),  and  Vermont  (44  Vt  884). 

The  OQultable  doctrine  that  a  mortftast 

conveys  only  a  lien  Is  adopted  in  California 
(2  Cal.  491;  64  Cal.  514),  Colorado  ( l>aw» 
1887,  §  263.  p.  174).  Florida  (17  Fla.  698). 
Georgia  (76  Qa.  384),  Idaho  (Rev.  St  1887. 
S  3350).  Indiana  (27  fnd.  478),  lown  (8« 
Iowa.  Kansas  (35  Kan.  120).  Ken- 

tucky (14  Bush,  788),  Michigan  (65  Midi. 
598),  Minnesota  (12  Minn.  330).  Montana  (4 
Mont.  596).  Nebraska  (14  Neb.  246).  Ne- 
vada (1  Nev.  179).  New  York  (54  N.  Y.  599). 
North  Dakota  (  liev.  Code,  §  1733).  Oregon 
(11  Or.  534),  South  C^olina  (87  &  G.  30Sn 
Sooth  Dakota  (Rev.  Code  1877.  I  178S). 
Utah  (Com p.  Laws  1876,  p.  478).  Wa.shinj;- 
ton  (3  Wash.  T.  318).  Wisconsin  (7  Wis. 
666).  1  Ptngrsy.  Mhrtg.  18. 

Both  real  and  personal  property  may  be 
mortgaged,  and  in  substantially  the  same 
manner,  except  that  a  mortgage  being  In  Its 

nature  a  transfer  of  title,  the  law.---  rf  sperting 
the  necessity  of  possession  of  personal  prop- 
erty and  the  nature  of  instruments  of  trans- 
fer, being  different,  require  the  transfer  to  be 
made  differently  in  the  two  caaes.  See 
"(Chattel  MortMB." 

.V  mortgage  may  In  form  be  either  a  con- 
veyance with  provision  for  a  defeasance,  or  a 
conveyance  abeolnte  in  form,  with  a  collnt> 

teral  agreement  for  a  defeasance.  15  JoiuUL 
(N.  Y.)  555;  2  Me.  152;  12  Mass.  456. 

An  equitable  mortgage  la  one  In  whi^  the 

mortgagor  does  not  actually  convey  the  pKQ^ 
erty,  but  doen  some  act  by  which  he  nwnl- 
fests  his  determination  to  bind  tbe  samo  naa 

security.    Soc  "Kqultable  Mortgage." 

A  legal  mortgage  is  a  conveyance  of  proj^ 
erty  intended  by  the  partlea  at  the  tlaie  of 

making  It  to  be  a  serarlty  for  the  perform- 
ance of  some  prescribed  act.  1  Wsshb.  Real 
Prop.  478. 

MORTGAGE  OF  GOODS.  A  conveyance 
of  goods  in  gage.  OT  mortgage,  by  which  the 
whole  legal  title  paaaee  conditionally  to  tbe 
mJortgagee;  and  If  the  goods  are  not  re- 
deemed ot  the  time  t^tipulated.  the  title  be- 
comes absolute  in  law,  although  equity  will 
interfere  to  compd  a  redemption.  Stoty. 
Ballm.  9  287.  It  is  distingulRhed  from  a 
pledge  by  the  circumstance  that  possession 
by  the  pledgee  Is  not,  or  may  not  be.  essen- 
tial to  create  or  to  aapport  the  title.  Id.  flee 
2  Kent.  Oomm.  888488;  4  Rent  Qornm^  in. 

MORTQAQEE.  He  to  whom  a  mortgncn  la 
mada.  See  'Vartgage." 
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MORTGAGOR.  Ho  wbo 
gage.    See  "Mortgage. " 


A  mart- 


MORTH  (Saxon).  Murder,  anawering  ex- 
astir  to  tbo  Fmdi  "anatttiui**  or  **mi«rlre 

MORTHLAQA.  A  mardorar.  OowolL 

MORTHLAQE.  Murdw.  GowtIL 

MORTIFICATION.  In  Scotch  law.  A  term 
nMtiy  ijiioiiyiiioiis  wlUi  "mortmalii." 

MORTIS  CAUSA  fl.at.)  By  reason  of 
death;  in  contemplation  of  death.  Thus  used 
IB  fbo  plmuM.  domMo  Morfte  cauta  (q.  9.) 

MORTIS   MOMENTUM  EST  ULTIMUM 

vitae  momentum.  The  last  munii  nt  Qt  ttfo 
ia  the  foment  of  death.   4  Bradf.  Sttr.  <N. 

T.)  ut,  I 

MORTMAIN.  A  term  applied  to  djenote  the 

posB08.sion  of  lands  or  tenements  by  any  cor- 
poration, sole  or  aggregate,  ecclesiastical  or 
temporal.  These  purchases  having  tieen 
chiefly  made  by  religious  houses,  in  conse- 
quence of  which  lands  became  perpetually  In- 
herent in  one  (1<  ad  hand,  this  ha.s  occasioned 
the  general  appellation  of  "mortmain"  to  be 
applied  to  Mich  allenatlona  S  Bl.  Oooun. 
268;  Co.  Litt.  2b:  Ersk.  Tnst.  2.  4.  10;  Burr. 
Obs.  St.  27.  97.  See  Story,  Eq.  Jur.  {  US7; 
Shelf.  Mortm. 

MORTMAIN  ACTS.  These  acta  had  for 

their  object  to  prevent  lands  getting  Into  the 
possession  or  control  of  religious  corpora- 
tlone.  or.  as  the  tnme  tadlcates.  in  mortua 
«i4intt.  After  numerous  prior  acts  dating 
from  the  reign  of  Edward  I.,  it  was  enacted 
by  St.  9  Geo.  II.  c.  36  (tailed  the  "Mortmain 
Act"  par  caceUence),  that  no  lands  should  be 
glysn  to  diarltlee  unless  certain  reooMtee 
flboaM  he  ohaerred.  Brown. 

MORTUARY.  In  ecch  siastical  law.  A  bur 
ial  place.  A  kind  of  ecclesiastical  heriot, 
h^g  a  enatomary  gift  of  the  aecond-hest  liv- 
ing animal  belonging  to  the  deceased,  claim- 
od  by  and  due  to  the  minister  in  many  par- 
ish •>s.  on  the  death  of  his  parishioners, 
whether  burled  in  the  church  yard  or  not. 
Theoe  mortnarlee,  tike  lay  harlots,  were  orig- 
inally voluntary  bequests  to  the  cliunh  in 
lieu  of  tithes  or  ecclesiastical  dues  neglected 
III  lifetime.  *  See  **Boulaoot"  They  were  re- 
duced to  a  certain  amount  by  21  Hen.  VIII. 
c  6.  They  were  sometimes  payable  to  the 
lord.  Par.  Ant.  470.  The  mortuary  seems  to 
have  been  carried  to  church  with  the  corpse, 
and-  was  therefore  sometimes  called  corpse 
present  2  Burn.  Ecc.  I^w,  563.  Anciently, 
a  parishioner  could  not  make  a  valid  will 
without  an  assignment  of  a  sufDcient  mortu- 
ary or  gift  to  the  church.  2  Bl.  Comm.  427. 

MORTUUM  VADIUM.  A  mortgave. 

M0RTUU8  (Lat.)  Dead.  Alnsworth  So 
In  AerifTs  return  mortuus  cMt,  he  is  dead. 
O.  Bridg.  4Mi  Brooka,  Abr.  "Retome  de 
Briefe,"  pL  Ut;  It  naar,  Abr.  "Retnm,"  lib. 
2.  pi.  12. 


MORTUUaf  EXITUS  NON  EST  EXITA8. 
To  be  dead-bom  la  not  to  be  bom.  Co.  Litt. 
29.  See  t  Palgib  Ch.  (N.  T.)  S6:  Domat,  ]!▼. 
prel.  tit.  2,  8  1,  note  4.  •;  t  Bout.  Inat  noCea 

1721.  1935. 

MOS  RETINENDU8  EST  FIDEU88IMAB 

vetuetatle.  A  custom  of  the  tmest  aatlqidty 
la  to  be  retained.  4  Coke,  72. 

M0STRENC08.  In  Spanish  law.  Strayed 
goods;  estraya  White,  New  Recop.  bk.  2. 
ttt  2»  e.  e. 

MOT  BELL  (Baaum).  Meeting  bell;  a  beU 

used  by  the  Saxons  to  summon  the  people  to 
the  foh  mote.   Spelman.   See  "Folc  Mote." 

MOTWORTHY  (Old  Eng.)  A  common 
coniiellinaii.  Cowall,  too.  "Condoaator.'* 

MOTE  (Saion).  A  meeting:  an  aiaembly. 
Uaed  In  oompoaltlOD,  aa  horpnote.  foikmole, 

etc. 

MOTEER.  The  customary  payment  at  the 
court  (eiole)  of  a  feodal  lord. 

MOTION.  In  practice.  An  application  to 

a  court  by  one  of  the  parties  in  a  cause,  or 
his  counsel,  in  order  to  obtain  some  rule  or 
order  of  court  which  he  thinks  becomea 
n^pesaary  In  the  progresa  of  the  cause,  or  to 
get  renewed  in  a  anmmary  manner  from 
some  matter  which  would  work  injustice. 
Properly,  an  oral  application  for  a  rale  o;* 
order  (41  GaL  MO),  but  the  term  la  now  gen* 
erally  applied  to  applieatloni^  whether  wrl^ 

ten  or  oral. 

MOTIVE  (from  lAkt.  mmnr.  to  move  or 
stir).  In  the  law  of  evidence.  That  which 
moves  or  influences  the  mind  or  will;  an 
emotion,  passion,  or  desire  which  incites  or 
impels  to  action. 

In  Criminal  Evidence.  An  unlawful 
desire  or  emotion,  awakened  by  the  percep- 
tion or  contemplation  of  some  external  ob- 
ject, or  end  to  be  attained  by  action.  This 
ultimate  object  is,  in  fact,  the  canae  or  mring 
of  the  motive  itself,  and  has  sometimes  been 
called  the  "exterior"  or  "external"  motive, 
as  distinguished  from  tlie  desire  or  ])assion 
it  create  which  is  termed  the  "interior"  or 
"interaar  motlTe.  See  3  Bmth.  Jud.  Br.  18t. 
It  la.  in  other  words;,  the  inducement,  or 
that  which  leads  or  tempts  the  mind  to  in- 
dulge the  criminal  deolre.  BnrrlU.  Cire.  Br. 
283.  284. 

MOURNING.  The  apparel  worn  at  funer- 
als, and  for  a  time  afterwards,  in  order  to 
manifest  Rri»-r  fnr  the  death  Of  aoBM  oao,  and 
to  honor  bis  memory. 

The  ezpenaei  pidd  for  ench  apparel. 

It  has  been  held,  in  England,  that  a  de- 
mand for  mourning  furnished  to  the  widow 
and  family  of  the  testator  is  not  a  funeral 
expense.  2  Car  &  p.  207.  See  14  Ves.  84d; 
1  Ves.  &  B.  364.    See  2  Bell.  Comm.  156. 

MOVABLES.  Such  subjects  of  property  as 
attend  a  man's  person  wherever  he  goeo,  In 

contradistinction  to  things  Immovable. 
Things  movable  by  their  nature  are  such 
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as  may  be  carried  from  one  place  to  another, 
whether  they  more  ttaemeelveB,  as  cattle,  or 
cannot  be  removed  without  an  extraneous 
power,  as  inanimate  things.  So  in  the  civil 
tew  moMNa;  Imt  this  term  did  not  properly 
Include  living  movables,  whicfi  wpre  termed 
moventia.  Calv.  Lex.  But  these  words,  mo 
Mlia  and  moventia,  are  also  used  synony- 
mously, and  in  the  general  sense  ot  "mov- 
ables." Td.  Movables  are  further  dlstin- 
guLshed  into  such  as  are  in  i)oss»^s.«ion,  or 
Which  are  in  the  power  of  the  owner,  as  a 
horse  In  actual  use.  a  piece  of  famlture  In  a 
man's  own  house,  or  su<  li  :is  are  in  the  pos- 
session of  another,  and  <  an  oiiiy  be  recovered 
by  action,  which  are  therefore  said  to  be  in 
action,  as  a  debt.  See  "Personal  Property;" 
Fonbl.  Kq.  Index;  Powell,  Mortg.  Index;  2 
Bl.  Comm.  aS4;  Civ.  Code  La.  arts.  it;4  472; 
1  Bouv.  InsU  note  462;  2  Steph.  Comm.  67; 
Shop.  Touch.  447;  1  P.  Wms.  S67. 

In  a  will,  "movables"  Is  used  in  Its  largest 
sense,  but  will  not  pass  growing  crop,  nor 
building  materials  on  ground.  2  Williams. 
Ex'rs.  1014;  3  A.  K.  Marsh.  (Ky.)  123;  1 
Yeates  (Pa.)  101.  2  Dall.  (Pa.)  142. 

 In  Scotch  Law.   Every  right  which  a 

man  can  hold  which  is  not  heritable.  Op- 
posed to  lierltacs."  Bell,  Diet 


leur,  signifying  lawful  issue  bom  in  wedlock. 
But  by  GlanvIIIe,  lawful  issue  are  said  to  Im 
mulier,  not  from  inilior.  but  Ix^causft  begot- 
ten e  muliere,  and  not  ex  concubinOf  4ot  he 
calls  such  Issue  flUo»  mvllerfffot,  oppoainc 
them  to  bastards.  Olanv.  lib.  7.  e.  ].  If  the 
said  lands  "should,  aceording  to  the  queen's 
lawes.  descend  to  the  right  heire,  Om  la 
right  it  ought  to  descend  to  him,  as  next 
heiro  being  mulierlie  borne,  and  the  other 
not  so  i)ome."  HoUnshead,  Chroo. 
an.  15r)><;. 

MUUER  PUISNE  (Law  Fr.)  When  Si 
has  a  bastard  son,  and  afterwarda  nuurfes 

(h»'  mother,  and  by  her  has  also  a  leg^itlmate 
son,  the  elder  son  is  battard  eigne,  and  the 
younger  som  Is  mniler  yulsnc. 

MULTA  CONCEDUNTUR  PCR  OBLIQU- 

um  quae  non  conceduntur  de  directo.  Many 
things  are  conceded  indirectly  which  are  not 
allowed  directly*  <  OokOi  47. 


MULTA  PIDEM 

Many  promises  less 

(Mass.)  S.'iO. 


PR0MI88A  LEVANT. 

n  oonlldODOs.  11 


MULTA  IGNORAMUS  QUAE  NOBIS  NON 
latsrent  irf  votenim  leelio  nobis  fult  f amii- 

larls.  We  are  Icnorant  of  many  things  which 
MOVENT.   One  who  moTOS;  one  who  i  would  not  be  hidden  from  us  if  the  reading  of 
makes  a  motion  before  A  ooort;  the  appUcant  ( old  anthers  irere  £unlliar  to  in.  10  Qtikm,  7S. 

for  a  rule  or  order. 

MULTA  IN  JURE  COMMUNI  CONTRA 

MOVING  FOR  AN  ARGUMENT.  Making  j  ratlonem  disputandi  pro  communi  utilitate 
a  motion  on  a  day  whldi  Is  not  motion  day,  introducta  sunt.  Many  things  have  been  in- 
in  virtue  of  having  argued  a  special  case;  troduced  Into  tin  )niir!on  law,  with  a  view  to 
Qsed  in  the  exchequer  after  it  became  obso- 1  the  public  good,  which  are  inconsistent  with 
1«U  In  the  auoen't  bench.  Wharton. 


MUEBLE8.    In  Spanish  law.  Movables; 

all  .sorts  of  personal  property.   White,  New 

Recop.  bk.  1.  tit.  ^,  c.  1.  §  2. 

MUIRBURN.  In  Scotch  law.  The  offense 
of  setting  fire  to  a  muir  or  moor.  1  Brown. 
Gh.  78,  lie 

MULATTO.  A  person  born  of  one  white 
and  one  black  parent   7  Mass.  88;  2  Bailey 

(a  a)  66S. 

MULCT.  A  fine  Imposed  on  the  convictloo 

of  an  offetiHe. 

An  imposition  laid  on  ships  or  goods  by  [ 
a  company  of  trade  for  the  malntonance  of 

consuls  and  the  like.    It  Is  obsolete  In  the 
latter  sense,  and  but  seldom  used  in  the  for- : 
mer. 

MULCTA  DAMNUM  PAMAE  NON  IRRO-| 
gat.   k  fine  does  not  impose  a  loss  of  repu- 1 

tation.    Code,  1.  54;  Calv.  Lex. 

MULIER.  Of  ancient  time,  "mulier  was 
taken  for  a  wife,  as  It  is  eommonly  used  for 
a  woman,  and  sometimes  for  a  widow;  but  it 
has  been  held  that  a  virgin  is  included  under 
the  name  "mnller."  Oo.  Utt  170.  S4S:  S  Bl. 
Comm.  248. 


FA- 


isonnd  reason.  Oo.  Lltt.  70; 

Max.  I  3d  London  Ed.)  150;  t  CokOi  76. 
3  Term  R.  146;  7  Term  R.  252. 

MULTA  MULTO  EXERCITATIONE 
elllus  qusm  regufis  perclpes.  Ton  wfll 

celve  many  things  mvich  more  easily  by 
tice  than  by  nilcK.    4  Inst.  50. 

MULTA  NON  VETAT  LEX,  QUAE  TA- 
men  taelte  daihnavit.  The  law  falls  to  for- 
bid many  things  whIch  yet  it  baa  sllentty  oea- 

deinnt'd. 

MULTA  TRANSEUNT  CUM  UNlVERSi- 
tate  quae  non  per  se  transeunt.  Many  thlacs 
pass  as  a  whole  which  wonld  not  pass  aepa- 

ratcly.   Co.  Lltt.  12a. 

MULTi  MULTA;  NEMO  OMNIA  NOVIT. 
Many  men  know  many  things;  nO  ona  kiMWS 

everything.   4  Inst  348. 

MULTI   UTILIUS  EST  PAUCA  lOONBA 
effundere,  quam  multis  inutilibus  hosriil 
gravari.    It  is  much  more  useful  to  _ 
forth  a  few  'Useful  things  than  to  omn 
mm  with  many  nsdess  things.  4  Ooke. 

MULTIFARIOUSNESS.  In  equity  plead- 
ing. The  demand  in  one  1)111  of  t^i  voral  mat- 
ters Of  a  distinct  and  independent  nature 
Tbe  term  is  nsed  always  In  eontradlsUno*  |  against  sereral  defendants.  Oooper.  Biq.  FL 
tlon  to  a  bastard,  mulier  being  always  legitl  l<?2:  18  Ves.  80;  2  Mason  (U.  S.)  201;  4  Cow. 
mate  (Co.  Utt  243),  and  seems  to  be  a  word,  (N.  Y.)  682;  2  Gray  (Mass.)  467. 
corrupted  from  stslior,  or  tlia  Frsntih  sieil- 1   The  nnltlng  In  one  bill  against  a  stasle  de- 
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fandaat  Mreral  matters  perfectly  dlfttnct 
and  unconnected.  This  latter  is  more  prop- 
erly called  "misjoinder"  (7.  v.) 

The  Bubjert  admits  of  no  general  rules,  but 
tide  courts  seem  to  consider  the  clrciun- 
steooes  of  each  case  wfth  referenoe  to  «TOtd- 
ing  on  one  hand  a  multiplicity  of  attlts,  and 
on  the  other  iuconveuieuce  and  hardship  to 
the  defendants  from  being  obliged  to  answer 
matters  with  which  thoy  have,  In  great  part, 
no  connection,  and  the  complication  and  con- 
fusion Of  evidence.  1  Mylne  ft  C.  618;  5  Sim. 
3«8;  8  Story.  C.  C.  (U.  S.)  26;  2  Gray 
(Mass.)  471;  Story.  Eq.  PI.  §8  274.  6S0.  It 
is  to  be  taken  advantage  nf  by  dpm<irrpr  (2 
Anstr.  469 ) ,  or  by  plea  and  answer  previous 
to  a  hearing  ( story.  Bq.  PL  630»  note),  or  by 
the  court  of  its  own  accord  at  any  time  (1 
Mylne  ft  K.  546;  3  How.  [XJ.  S.l  412;  5  How. 
[U.  S.]  127).  See,  generally.  Storv.  Eq.  PI. 
li  274-290.  680-640;  4  Bouy.  Inst  note  4248. 

MULTIPLE  POINDING.  In  Scotch  law. 
Double  distress;  a  name  given  to  an  action 
whldi  may  be  brought  by  a  person  In  poaaes- 
sion  of  goods  claimed  by  different  persons 
pretending  a  right  thereto,  calling  the  claim- 
am.';  and  all  others  to  settle  their  claims,  ko 
that  the  party  who  sues  may  be  liable  only 
*ln  <Mioe  and  single  paymenL'*  Diet;  2 
Belt.  Comm.  m;  Btalr.  Inst  2.  L  M. 

MULTIPLEX  ET  INDISTINCTUM  PARIT* 
confusionem;  et  questiones  quo  simpliciores, 
60  lueldlorea.  Mnltlpltelty  and  todlflttnetness 

produrc  confusion;  the  more  simple  ques- 
tions are,  the  more  lucid  they  are.    Hob.  335. 

MULTIPLICATA  TRAN8QRE88I0NE 
erescat  poenae  infllctlo.   The  Infliction  of 

pnnLshment  should  be  in  propoftimi  tO  the 
increase  of  crime.    2  Inst.  479. 

MULTIPLICITY  (from  Lat  multiplex,  from 
miiUu»,  many,  and  pJicare,  to  fold).  A  state 
of  being  many.  Webster.  That  quality  of  a 
pleading  which  luvolves  a  variety  of  me- 
ters or  partlealart;  undue  irariety.  2  Sannd. 
410. 

A  multiplying  or  increasing.  Story,  Eq. 
FL  I  287. 

MULTITUDE.  The  meaning  of  this  word 
Is  Bot  very  certain.  By  some  it  is  said  that, 
to  make  a  mnMtnde.  there  mnet  be  ten  per- 
sons, at  lea.ct.  while  others  contend  that  the 
law  has  not  fixed  any  number.    Co.  Lltt.  257. 

MULTITUDINEM  OECEM  FACIUNT. 
Ten  make  a  multltade.  Go.  Utt  247. 

MULTITUDO  ERRANTIUM  NON  PARIT 
errorl  patrocinlum.  The  multitude  of  those 
who  err  is  no  protection  for  error.  11  Coke, 
76. 

MULTtTUDO   IM1»emTORUM  PBROIT 

curiam.  .\  multitude  of  Ignorant  practition- 
ers destroys  a  court.    2  Inat.  219. 

MULTURE  (Law  LaL  multura,  molUura, 
from  molere.  to  grind).  In  old  Bngliih  law. 
A  grinding  of  grain  at  a  mill;  the  grain 
ground. 


The  toll  or  fee  dne  for  grinding  grain.  2 

Mon.  Angl.  825;  Cowell.  Called  muUer  in 
an  old  award.    28  Hen.  IV.,  cited  by  Blount. 

 In  Scotch  Law.  A  duty  paid  for  grind- 
ing in  any  mill.  1  Forbes.  Inst.  pt.  2,  p.  140. 
A  quantity  of  grain  payable  to  the  proprietor 
of  a  mill  tor  grinding  grain.  Bell*  OleL 

MUND.  Peace. 

MUNDBRYK.  A  breaeh  of  the  peace. 

MUNERA.    The  name  given  to  grants 

made  in  the  early  feudal  ages,  which  were 
merely  tenancies  at  will,  or  during  the  pleas- 
ure of  the  grantor.    DalT.  Fend.  Prop.  198, 

199;  Wright.  Ten.  19. 

MUNICEP8  (LaL  from  mmuu.  office,  and 
capere.  to  take).  In  Roman  law.  Eligible 
to  office. 

A  freeman  born  in  a  municipality  or  town 
other  than  Rome,  who  had  eome  to  Rome, 

and,  though  a  Roman  citizen,  yet  was  looked 
down  upon  as  a  provincial,  and  not  allowed 
to  hold  the  higher  offices  (diffnitatea.) 

The  inhabitants  of  a  municipality  entitled 
to  hold  municipal  offlces.   Vocat;  Calv.  Lex. 

MUNICIPAL.  Strictly,  this  word  applies 
only  to  what  belongs  to  a  city. 

Among  the  Romans,  cities  were  called  mu- 
nicipia.  These  cities  voluntarily  joined  the 
Roman  republic  in  relation  to  their  sover> 
eignty  only,  retaining  their  laws,  their  liber* 
ties,  and  their  magistratee.  who  were  ttience 
called  "mnnlrlpal  maRlstr.itep,"  With  us 
this  word  has  a  more  extensive  meaning;  for 
example,  we  call  "municipal  law"  not  the  law 
of  a  city  only,  but  the  law  of  the  state.  1 
Bl.  Comm.  "Municipal"  Is  used  In  contradis- 
tinction to  "International."  Thus,  we  say, 
an  offense  against  the  law  of  nations  is  an 
international  offense,  but  one  committed 

asaln.^t  a  particular  state  or  aepwate  COm* 

munity  Is  a  municipal  offen.se. 

MUNICiPALAIO.  A  contribution  of  mon- 
ey, landa*  manidpal  bonds,  ete.,  Iqr  a  nmnio* 

Ipality  to  some  private  enterprise  deemed  to 
be  of  general  benefit,  to  procure  or  encoui^ 
age  the  constniction  thereof. 

MUNICIPAL  CORPORATIOI«.    A  pnbUo 

corporation,  created  by  government  for  po- 
litical purposes,  and  having  subordinate  and 
local  powers  of  legislation;  r.  g..  a  county, 
town,  city,  etc.  2  Kent,  Comm.  275;  AngeU 
&  A.  Corp.  9.  29:  1  Baldw.  (IT.  8.)  222. 

An  Incorporation  of  persons,  Inhabitants  of 
a  particular  place,  or  connected  with  a  par- 
ticular district,  enabling  them  to  conduct  Ita 
local  civil  government.  Glover,  Mun.  Corp.  1. 

The  incorporation,  by  authority  of  the  gov- 
ernment, of  the  Inhabitants  of  a  particular 
place,  and  authorizing  them,  in  their  corpo- 
rate caitadty.  to  ezerdse  certain  specified 
powera  with  respect  to  their  local  goTem* 
ment   Din.  Mun.  Corp.  S  2. 

In  modem  usege,  the  term  is  somewhat 
narrower,  and  is  generally  confined  to  bodies 
politic,  specially  organized  or  chartered,  and 
excluding  the  ordinary  political  divisions  of 
the  atate.   In  this  sense,  it  includes  dtiea 
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and  Tlllacea,  but  excludes  emmtiMk  town- 
flhlpOk  or  school  districts.   44  Wis.  489;  34 

Iowa,  84;  52  Mo.  309.    But  see  36  Minn.  4:50. 

^»ln  English  Law.  A  body  of  persons  in 
a  town  baying  fhe  powsra  of  acting  as  one 

person,  of  holding  and  transmitting  prop- 
erty, and  of  regwiating  the  government  of 
the  town.  Such  oorporations  existed  la  tlM 
eliief  towns  of  England  (as  of  other  coun- 
tries) from  very  early  times,  deriving  their 
authority  from  "incorporating"  ohartars 
granted  by  the  crown.  Wharton. 

MUNICIPAL  CORPORATIONS  ACT.  In 
English  law.  A  general  statute  (5  &  6  Wm. 
IV.  c.  76 ) ,  passed  in  1835.  prescribing  general 
regulations  for  the  Incorporation  and  gDvem- 
ment  of  borougha 

MUNICIPAL  COURTS.  CourU  whose  ju- 
risdiction extends  only  to  tho  limits  of  a 
municipality.  They  are  Komptlmes  bo  called 
in  the  statutes  creating  them,  but  sometimes 
have  other  designations. 

MUNICIPAL  LAW.  In  contradlsthietlon  to 

international  law  is  the  system  of  law  proper 
to  any  single  nation  or  state.  It  is  the  rule 
w  law  by  wUcili  a  partleular  district,  com- 
muiity,  or  nation  la  gorwnod.  1  BL  Comm. 
44. 

Municipal  law  contraita  with  international 
law.  in  that  it  is  a  system  of  law  proper  to  a 
single  nation,  state,  or  community.  In  any 
one  state,  the  municipal  law  of  another  state 
is  foreign  law.  A  conflict  of  laws  arises 
where  a  ease  arising  In  one  state  Involves 
foreign  persons  or  Interests,  and  the  foreign 
and  the  domestic  law  do  not  agree  as  to  the 
proper  role  to  bo  appUod. 

TllO  various  provinces  of  municipal  law  are 
diaracterized  according  to  the  subjects  with 
which  they  respectively  treat;  as,  "criminal 
or  penal  law."  "dvU  law/'  "military  law." 
and  the  like.  *T!onstltiitlonal  law."  "com* 
mercial  law."  "parliamentary  law,"  and  the 
like,  are  departments  of  the  general  province 
of  olvll  law,  as  dlotlngoidiod  from  erimlnal 
and  military  law. 

MUNICIPAL  ORDINANCB.  An  Ordinance 

of  a  niuni(  ipril  rori>oration. 

MUNICIPAL  SECURITIES.  Municipal  se- 
curities are  eridences  of  municipal  tnd«M> 

Odnesa  issued  hy  the  municipality. 
They  are  of  two  general  classes: 

(1)  Muniiipal  bonds,  being  written  and 
usually  poalcd  obligations  executed  by  the 
proper  officers  of  the  municipality,  binding 
It  to  pay  a  speelfled  sum  at  a  partlcnlar  time. 

Such  bonds  are  ordinnrHy  negotiable. 

(2)  Municipal  warrants,  being  instru- 
ments generally  in  the  form  of  a  bill  of  ex- 
change  drawn  by  a  municipal  officer,  upon 
the  treasurer  directing  him  to  pay  a  speci- 
fied amonnt  to  a  poraon  named,  or  to  bearer. 

MUNICIPALITY.    The  body  of  officers. 

taken  collectively,  belonging  to  a  city,  who 
are  appointed  to  manage  its  affairs,  and  de- 
fend Its  Interests. 


MUNICIPIUM  (Lat.  from  mi 
honor,  and  capere.  to  take). 

 In  Roman  Law.    A  foreign  town  to 

which  the  freedom  of  the  city  of  Rome  was 
granted,  and  whose  inhabitants  had  the  pHt- 
ilege  of  enjoying  offices  and  honors  there;  a 
free  town.  Butler,  Hor.  Jur.  29;  Adams. 
Rom.  Ant.  47.  77. 

A  free  or  privileged  town;  one  tluit  had 
the  right  of  being  governed  by  its  own  ftawa 
and  customs.  Id.  77.  Hence  the  Latin 
niciiHili»,  and  English  "municipal"  iq.  r.) 
n  Old  Kngliah  Law.  A  eaatle. 


MUNIMENTS.  The  Instruments  ot  wilt- 
ing and  written  evidences  which  the  owner 
of  lands,  possessions,  or  inheritances  has,  by 
which  he  is  enabled  to  defend  the  title  of  his 
estate.   Termes  de  la  Ley;  3  Inst  170. 

MUNU8.  A  gift;  an  office;  a  beneflca.  or 
feud;  a  i^adlatorlal  diow  mr  ipeelaeto.  GUv. 
Lex.;  Dn  Canga. 

MUR,  or  MURE  (I>aw  Fr.  from  mwrt/x).  A 
wall.  Par  mure  ou  par  haye,  by  a  wall  or 
by  a  hedge.  BritL  c  61.  Slur  abatm,  m  wall 
beaten  or  thrown  down.  Id. 

MURAGE.  A  toll  formerly  levied  in  Eng 
land  for  repairing  or  building  public  walla. 
St  Weatmlnster  I.  c  SO. 

MURAL  MONUMENTS.  Monuments  made 

in  walls. 

Owing  to  the  difficulty  or  impossibility  of 
removing  them,  sooimdary  erideneo  maj  to 

given  of  inscriptions  on  walls,  fixed  t&bles, 
gravestones,  and  the  like.    2  Starkie,  274. 

MURDER.  In  criminal  law.  The  wiiifol 
killing  of  any  subject  whaterer.  with  malice 
aforethought,  whether  the  person  slain  ?hali 
be  an  Englishman  or  a  foreigner.  Hawlc  P. 
C.  hk.  1.  c  IS,  I  S.  Rnisoll  saya.  the  UlUag 
of  any  person  under  the  king's  peace,  with 
malice  prepense  or  aforethought,  either  ex- 
press or  implied  by  law.  1  Russ.  Crimea. 
421 ;  &  Cttsh.  (Mass.)  804.  When  a  person  of 
sound  mind  and  discretion  nnlawfnily  kllletb 
.any  reasonable  croafure  in  bejnir.  .-ind  under 
the  king's  peace,  with  malice  aforethoughU 
either  ezpreaa  or  Implied.  S  Inst  47. 

This  latter  definition,  which  has  been 
adopted  by  Blackstone  (4  Comm.  195),  Chitty 
(S  Crim.  I^w,  724  ).  and  others,  has  been 
severely  criticized.  What,  it  has  been  asked, 
are  "sound  memory  and  understandingT" 
Wiiat  has  .soundness  of  memory  to  do  with 
the  act?  Be  it  ever  so  imperfect,  how  does  it 
affect  the  gnlltt  If  discretion  Is  neceasary. 
can  the  crime  ever  be  committed?  For  is  it 
not  the  highest  indiscretion  in  a  man  to  take 
the  life  of  anottw,  and  thereby  expose  his 
own?  If  the  person  killed  be  an  idiot  or  s 
new-bom  infant,  Is  he  a  reasonable  creature? 
Who  Is  in  the  king's  peace?  What  is  malice 
aforethought?  Can  there  be  any  malice  aft- 
erthought? Tiltlngston.  Pen.  Law,  ISO.  It 
Is.  however,  apparent  that  some  of  the  criti- 
cisms are  merely  verbal,  and  others  are  an- 
swered by  the  conslraetion  glTon  in  tho  vnri- 
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ous  cases  to  the  requirements  of  the  deflnl- 
*  tion.  See,  especially,  5  Cush.  (Mass.)  304. 
According  to  Coke's  definition,  there  must 
be:  First,  sound  mind  and  memory  in  the 
agent.  By  this  is  understood  there  must  be 
a  will  and  lesfti  discretion.  Second,  an  act- 
ual kiUing;  but  It  i»  not  necessary  tliat  it 
slionld  be  caused  hy  direct  Tlolence;  It  1« 

sufficient  if  the  acts  done  apparently  endan- 
ger life,  and  eventually  prove  fatal.  Hawlc. 
P.  C.  bk.  1,  c.  31,  9  4;  1  Hale,  P.  C.  431;  1 
Aahm.  (Pa.)  289;  9  Car.  St  P.  356:  2  Palmer, 
545.  Third,  the  party  killed  must  have  been 
A  reasonable  being,  alive  and  in  the  king's 
peace.  To  constitute  a  birtb,  so  as  to  make 
tbe  killing  of  a  child  murder,  the  whole  body 
must  be  detached  from  that  of  the  mother; 
bat  if  it  has  come  wholly  forUi,  but  is  still 
oooaeeted  bgr  the  umbllleal  oord,  andh  killing 
will  be  murder.  2  Bouv.  Inst,  note  1722, 
Foeticide  would  not  he  such  a  killing;  he 
must  have  been  in  rerum  natura.  Fourth, 
malice,  either  express  or  implied.  It  is  this 
drcumstanoe  which  distingnlshes  murder 
from  every  deserlptkm  of  homlelde.  See 
"MaUce." 

In  some  of  the  states,  by  legislative  enaet- 

ments.  murder  has  been  divided  into  degrees, 
according  to  the  degree  of  premeditation. 

MURDRARE  (Law  LaU)  In  old  criminal 
law.  To  nrarder.  S  Bl.  Comm.  S21.  Mur- 

drarit.  murdered.    A  necessary  word  in  old 
indictments  for  murder.    4  Bl.  Comm.  307;  ' 
5  Coke.  122b;  Lord  Kenyon.  2  East.  30. 

To  hide,  conceal,  or  stifle.  Nullam  veri- 
totem  cetaho,  nee  eeUtri  permittam,  vel  mur- 
drari.  I  will  conceal  no  truth,  nor  will  I 
permit  it  to  be  concealed  or  stifled.  Fleta, 
lib.  1,  c.  18.  S  4.  Words  of  the  oath  of  an 
Inquisitor  or  Juror.  And  see  Id.  If  8,  10. 

MURDRE  (Law  Fr.)   Murder.  LL.  Qui. 
Conq.  lib.  26. 
A  fine  so  called.  Id.  Bee  "Murdrum." 

MURDRITOR  (Law  Lat  flrom  nmrdrwt, 

q,  V.)  In  old  English  law.  A  murderer. 
Murdritore.f.  murderers.    Bracton,  fol.  llBb. 

MURDRUM.  In  old  BngUsh  law.  During 
the  times  of  the  Danes,  and  afterwards  till 

the  reign  of  Edward  III.,  murdrum  was  the 
killing  of  a  man  in  a  secret  manner,  and  in 
that  it  dtllOred  from  simple  homldde. 

When  a  man  was  thus  killed,  and  ho  was 
unknown,  by  the  laws  of  Canute  he  was  pre 
sumed  to  be  a  Dane,  and  tbe  vlll  was  (om- 
pelled  to  pay  forty  marks  for  his  death. 
After  the  Oonquest,  a  similar  law  was  made 
In  favor  of  Frenchmen,  whlCh  was  abolished 
tr  3  Edw.  III. 

The  line  formerly  impoeed  In  England 
upon  a  person  who  had  commlttod  hnmii  idc 
JMT  infort%Mium  or  »e  defendendo.  Prin. 
FiD.  Law,  S19,  note  (r). 

MURDRUM  OPERATIO.  The  service  of 
work  and  labor  done  by  Inhabitant!^  anfl 
Joining  tenants  in  building  or  repairing  the 
walls  of  a  city  or  castle;  their  personal  serv- 
iee  was  commuted  Into  murage  (q.  v,)  Cow- 

en. 


MURTHRUM.  In  old  Scotch  law.  MUTther 
or  murder.    Skene  de  Verb.  Sign. 

MUSTER  ROLL.  In  maritime  law.  A  list 
or  account  of  a  ship's  company,  required  to 
be  kept  by  the  master  or  other  person  hav- 
ing care  of  the  ship,  containing  the  names, 
ages,  national  character,  and  quality  of  everj 
person  employed  in  the  ship.  Abb.  Shlpp. 
191,  192;  Jacobsen,  Sea  Laws,  161. 

MU8TIZ0.  A  name  given  to  the  issue  of 
an  Indian  and  a  negro.    Dudley  (S.  C.)  174. 

MUTA  CANUM  (Law  Lat.)  In  old  Eng- 
lish law.  A  pack  of  honttdai  Sptiman.  8ee 
2  How.  St  Tr.  IIM. 

MUTATIO  N0MINI8  (Lat.)  In  the  dvll 
law.  Change  of  name.  Code^  8.  25. 

MUTATION.  In  French  law.  This  term  is 
synonymous  with  "change,"  and  Is  particular- 
ly applied  to  designate  the  change  which 
takes  place  In  the  property  of  a  thing  in  its 
transmission  from  one  person  to  another. 
Permutation  therefore  happens  when  the 
owner  of  the  tiling  sells,  exchangee^  or  gives 
it.  It  Is  nsarlj  smonTmous  with  transfer. 
MerUn,  Report 

MUTATION  OF  LIBEL.  In  practice.  An 
amendment  allowed  to  a  libel,  by  which  there 
is  an  alteration  of  the  substance  of  the  libel, 
as  by  propounding  a  new  cause  of  action,  or 
asking  one  thing  instead  of  another.  Dunl. 
Adm.  Prac  S18:  Law,  Boe.  Law.  166-167;  1 
Paine  (U.  S  )  435;  1  OalL  (U.  8.)  12S;  1 
Wheat.  (U.  S.)  261. 

MUTATIS  MUTANDIS  (LaL)  The  neces- 
sary changes.  This  is  a  phrase  of  frequent 
practical  occiirrmpe,  meaning  that  matters 
or  things  are  generally  the  same,  but  to  be 
altered  when  necessary,  as  to  name%  oliloee, 
and  the  Uke. 

MUTK  (LatswiMt).  See ''Standing  Mute." 

MUTILATION.  Ih  criminal  law.  The  de- 
priving a  man  of  the  use  of  any  of  those 
limbs  which  may  be  useful  to  him  in  fight, 
the  loss  of  which  amounts  to  mayhem.  1  BL 
Ctemm.  180. 

MUTINY.  In  criminal  law.  The  unlawful 
resistance  of  a  superior  officer,  or  the  raising 
of  commotions  and  disturbances  on  board  of 
a  ship  against  the  authority  of  its  command- 
er, or  In  the  army  in  opposition  to  the  au- 
thorltr  (tf  the  offloers;  a  sedition;  a  revolt 

MUTINY  ACT.  In  BngHsh  law.  A  statute, 

annually  passed,  to  punish  mutiny  and  de- 
sertion, and  for  the  better  payment  of  the 
array  and  their  quarters.  It  was  first  passed 
April  IZ,  1689.  See  22  Vict.  cc.  4.  5.  The 
passage  of  this  Wll  Is  the  only  provision  for 
tlic  payment  of  the  army,  and.  like  our  appro- 
priation bills,  it  must  be  passed,  or  the 
wheels  of  government  will  be  StOTOOd.  There 
is  a  similar  act  with  regard  to  tte  navy.  1 
Bl.  Comm.  416,  417,  note. 
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MUTUAL.  Reciprocal;  reciprocally  giving 
and  reeelTing.  Applied  to  contracts  and  rela- 
ttont  by  which  reciprocal  duties  are  imposed. 

MUTUAL  ACCOUNT.    See  "Account." 

MUTUAL  CREDITS.  Credits  given  by  two 
peraona  nutually.  i.  e..  each  giying  credit  to 

the  other.  It  is  a  more  extensive  phrase 
than  "mutual  debts."  Tbtt>»  the  sum  cred- 
ited by  one  may  be  dne  at  once;  that  by  the 

othpr  payable  in  futum:  ypt  the  eredlts  are 
mutual,  though  the  trausartion  would  not 
come  within  the  meaning  of  miitual  debts.  1 
Atk.  230;  7  Term  R.  378.  And  it  ia  not  neo- 
esaary  that  there  tihonld  be  Intent  to  trast 
each  other.  Thus,  where  an  acceptance  of  A. 
came  into  the  bands  of  B.  who  bought  goods 
of  A.,  not  knowing  the  acceptance  to  be  in 
B.'s  hands,  it  was  held  a  mutual  credit.  3 
Term  R.  507,  note;  4  Term  R.  211;  3  Ves.  65; 
8  Taunt.  156.  499;  1  Holt,  408;  2  Smith.  Lead. 
Caa.  179;  S6  Barb.  (N.  T.)  810;  4  Gray 
(Maas.)  284. 

MUTUAL  INSURANCE.  A  form  of  life  in- 
surance in  which  the  insurer  is  an  aaaoda- 
tion  in  which  all  the  policy  holders  are  mem- 
bers, and  the  losses  are  met  by  assessments 
levied  upon  the  members  either  periodically, 
or  as  the  exigency  arises.  See  50  Miss.  662. 

MUTUAL  MItTAKB.  See  UlaUdce." 

MUTUAL  PROMISES.  Pn.misos  simulta- 
neously made  by  two  parties  to  each  other, 
each  invmlse  beln«  the  consideration  of  the 

other.  Hoi).  SR;  14  Mees.  &  W.  S55:  Add. 
Cont.  22.  If  one  of  the  promi£5e8  be  voidable. 
It  will  yet  be  good  consideration ;  but  not  if 
void.  Story »  Cont  I  81;  2  Steph.  Comm.  114. 

MUTUALITY.  Reciprocity;  acting  !n  re- 
turn. Add.  Cont.  622;  26  Md.  37.  See  "Con- 
atdwatlon.*' 

* 

MUTUANT.  The  person  who  lenda  chat- 
tels la  the  oontraet  of  mwtmim  (q.  v.) 

MUTUARL  To  borrow;  mmtualu*,  a  bor* 
rowing.  2  Archb.  Prac.  25. 


MUTUARY.  A  penOB  who  borrows  per> 
sonal  chattels  to  be  consumed  by  him,  and  re- 
turned to  the  lender  In  kind ;  the  person  who 
receives  the  benefit  arising  from  the  eeft>  | 
tract  of  mutuum.    Story,  Bailm.  9  47. 

MUTUS  (Lat.)  In  civil  and  old  Englisb 
law.  Dumb:  mute;  a  dumb  person.  Dig.  50. 
17.  124;  Inst.  3.  20.  7;  Fleta.  lib.  2.  c.  56.  § 
19.  Mutu9  et  aurdus,  dumb  and  deaf.  Cra 
Jac  106. 

MUTUUM.  A  loan  of  personal  <duittirta  to 

be  consumed  by  the  borrower,  and  to  be  re- 
turned to  the  lender  in  kind  and  quantity; 
as,  a  loan  of  com,  wtae,  or  money,  whicb 
are  to  be  used  or  consumed,  and  are  to  be  re- 
placed by  other  oorn»  wine,  or  money.  Story, 
Bailm.  1228.  Sea  lioan  tor  Uaa."  | 

MY  (Law  Fr.)  Half;  middle.  Hn  my  leu, 
in  the  middle  place;  in  the  middle.  Britt  c. 
119.  Per  wiy  et  per  tout,  by  the  half  or  moi- 
ety, and  bj  all.  2  BL  Oomm.  182. 

MYNUTE  (Law  Fr.)    Mldnl^  Britt 

c.  80. 

MY8  (Law  Fr.  from  mMer,  to  put).  Put: 
sent;  put  In  or  Inserted.    JTiw  «  lour  pe- 

n<iiitirt\  put  to  their  penance.  Britt.  c.  4. 
Mys  en  ferges,  put  in  irons.  Id.  c  11.  P'olet 
myg  en  eteritz,  words  put  in  writings.  Id.  e.  I 
39.  Que  date  aoit  mys  del  four,  that  a  date 
be  put  in  of  the  day.  Id.  Mys  en  la  f/aolt. 
Id.  c.  100.  Jfyt  en  oertoiiM;  pot  In  oartata. 
Dyer.  55b. 

MYSTERY  (said  to  be  derived  from  the 
French  mestier,  now  written  metier,  a  trade). 
A  tradt'.  art.  or  occupation.    2  Inst.  668. 

Masters  frequently  bind  themselves  in  the 
Indentarea  with  their  apprsntloea  to  taadi 
them  their  art,  trade,  and  myaterj*  8ss 
Hawk  P.  C.  c.  23.  5  11. 

MYSTIC  TESTAMENT.  A  will  under  seaL 
6  Mart  (La.)  182;  5  La.  Sd«;  10  La.  228:  II 

La.  SR. 

So  called  from  the  fact  that  it  is  sealed  op 
or  enclosed  by  the  testator  hetora  atlaatallsB 
Civ.  Code  La.  arts.  1567. 1584. 
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N.  C.  I.  An  ftMMWflalion  for  «mni  eif  lii- 
«en<iM  (q,  9.) 

N.  L.  An  abbrartetloii  of  Mil  Uffifir  rt. 

NAIF  (Law  Fr.;  Law  Lat.  natitmt,  a  bom 
jRlaTO).  A  TlUeto;  a  born  slave  (n«o  §0rfe). 
Britt  c  SI;  LL.  (Jul.  Ooaq.  Rb.  8S. 

NAKED.  As  used  In  legal  phrases,  the 
tt'ini  means  either  without  consideration  or 
legal  tormallty,  or  without  support  or  cor- 
jpoboratlen. 

NAKED  CONFESSION.   A  confession  of 

<  rinif  unsupported  by  extrinsic  evldeooe 
showing  the  commission  of  the  crime. 

NAKED  POWER.  A  power  given  to  one 
who  lias  no  Intsreit  or  oitato  In  the  property 
to  which  It  rotates.  See  1  Galneo  Oao.  (N. 

Y.)  15. 

NAKED  TRUST.  A  pssslve  trust 
NAM,  or  NAAM. 

—In  Old  English  Law.  The  taUng  of  a 

pledge:  a  distress.  A  component  part  of  the 
irord  "withernam"  (g.  v.) 

In  Latin  Phrases.  For.  Used  as  In- 
troductory to  the  qnotation  of  a  maxim,  and 
sometimes  erroneously  treated  as  part  of  the 
-maadni  Itselt 

NAMARE  (Law  Lat.)  To  take;  to  dis- 
train.   Spelman.   The  derivatives  nomptu$ 

and  namptum  were  also  used. 

NAMATO  (Law  Lat.)  In  old  English  and 
Scotch  law.  A  distraining  or  takingofadl» 
trsas;  an  impounding.  Spelman. 

The  English  namatton  la  gtvon  Iqr  Oowell 
and  Bkmnt 

NAME.  One  or  more  words  habitually 
used  to  distinguish  a  particular  individual. 

The  name  of  a  person  consists,  among 
Anglo-Saxon  peoples,  of  one  fanoilr  name, 
samame,  or  patronymic,  by  which  all  mem- 
liers  of  the  immediate  family  are  known,  and 
one  Christian,  baptismal,  or  surname  be- 
fltofwed  npon  one  by  his  parentOi  to  dlstln- 
guish  him  fnan  othora  of  the  same  tkmlly. 

5  Robt  599. 

Only  one  Christian  name  is  recognised  in 
law.  and  for  all  legal  purposes  the  use  of  a 
middle  name  is  surplusage.  81  Minn.  S86; 
78  Iowa.        89  Barb.  (N.  T.)  478. 

NAME  AND  ARMS  CLAUSE,  The  popu- 
lar name  in  Bngllsh  law  for  the  clause,  some- 
tlmea  Inserted  In  a  will  or  settlsnient  by 

which  property  is  given  to  a  person,  for  the 
purpose  of  imposing  on  him  the  condition 
that  he  shall  aasuno  the  surname  and  arms 
of  the  testator  or  settlor,  with  a  direction 
that,  if  he  neglects  to  assume  or  discontinues 
the  use  of  them,  the  estate  shall  devolve  on 
the  next  person  In  remainder,  and  a  provi- 


sion for  preianring  oonttngant  romalndorBi  8 
Dar.  Proe.  CSonv.  877. 

NAMIUM.  An  old  word  which  signifies 
the  taUng  or  distraining  another  person's 
movaUo  iOOdA  8  Init  148;  8  BL  Oimun. 
149.  A  dlatroM.  Dnlr.  Fond.  Propb  118. 

NAMIUM  VETITUM.  An  unjust  takiat 
of  the  cattle  of  another,  and  driving  them  to 
an  nninvfni  place,  pretending  damage  done 
by  them.  8  n.  Oonun.  149. 

NARR  (an  abbreviation  of  the  WOVd  «0I^ 

ratio).    A  declaration  in  a  cause.  • 

NARRATOR.  A  pleader  who  draws  aorrt. 
ServteM  aorrator,  a  ser^eantat-law.  Fl^ 
Ub.8,e.87.  Obsolete. 

NARROW  SEAS.  In  English  law.  Those 
seaa  Which  adjoin  the  coast  of  England.  Bae. 
Abr.  ^Vnint^Xtnf*  (B  8). 

NA8CITURU8  (Lat.  from  lUMci.  to  bO 
horn).  In  the  civil  law.  An  unborn  child; 
a  child  to  be  bom.  or  about  to  be  born.  1 
Kanfu;  Ifadrald.  dw.  Law,  188, 1 118;  TnyL 
ClT.  Law,  848. 

NASTRE  (Law  Fr.)    Bom.    Foh  nantres, 
born  fools;  idiots  from  birth.    Britt.  c.  34. 

NATALE.  The  state  or  condition  of  a 
man  aoqnlrod  hf  Urth. 

NATI  BT  NASCITURI  (Lat)    Born  and 

to  be  born.  An  expression  Including  all 
heirSk  near  and  remote.  Fleta,  lib.  3,  c.  8. 
SeoOomb.  154. 

NATIO  (Lat)   in  old  records.  A  natlvo 
place.  OowelL 

NATION.  An  Independent  body  politic;  a 
society  of  men  united  together  for  the  pur- 
pose of  promoting  their  mutual  safety  and 
advantage  by  the  joint  efforts  of  their  com- 
bined strength. 

But  every  combination  of  men  who  govern 
themselves  Independently  of  all  others  will 
not  be  eontfdered  a  nation.  A  body  of  pi- 
rates, for  example,  who  govern  themselves, 
are  not  a  nation.  To  constitute  a  nation,  an- 
other Ingredient  is  required.  The  body  thus 
formed  must  respect  other  nations  In  general, 
and  each  of  their  members  in  particular. 
Such  a  society  has  her  affairs  and  her  inter- 
ests; she  deliberates  and  takes  resolntlons  in 
common,— thns  beoomlng  a  moral  person, 
who  possesses  an  understanding  and  will  pe- 
culiar to  herself,  and  is  susceptible  of  obli- 
gations and  rights.  Vattel,  Prelim.  H  1.  2; 
5  Pat  (U.  8.)  U.  See  1  Idaho  (N.  &)  618. 

NATIONAL  BANK.    A  bank  Incorporatod 

and  existing  under  acts  of  congress. 

NATIONAL  CORPORATIONS  (sometimes 
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called  *Y«dentl  corporations").  Those  Incor- 
porated nndar  Msta  of  oongren. 

NATIONAL  DOMAIN.  See  'TnUle  Do- 
nuUa." 

NATIONAL  DOMICILE.  Domlrflo  consid- 
ered with  respect  to  the  nation  within  which 
one  is  domiciled,  rather  than  with  reepect  to 
the  particular  locality. 

NATIONALITY.  Character,  status,  or  con- 
dition with  reference  to  the  rights  and  duties 
of  a  pr  i  son  as  a  member  of  some  one  fltlte  OT 
nation,  rather  than  another. 

The  term  Is  In  frequent  ttae  viUi  fegard  to 
ships.  See.  generally,  "Citizen;**  De^ien;" 
"Domicile;"  "Naturalization." 

NATIVA  (I>aw  Lat.)  In  old  English  law. 
A  neife,  or  female  vllleiD.  So  called,  because 
for  the  meet  part  hond  hr  natlTlty.  Go. 
UtL  122b. 

NATIVE,  or  NATIVE  CITIZEN.  A  riatu 
ral-born  subject.  1  Bl.  Comm.  366.  A  per- 
son bom  within  the  jurisdiction  of  the  Unit- 
ed States,  whether  after  Declaration  of  Inde- 
pendence or  before.  If  he  did  not  withdraw 
before  the  adoption  <jf  the  constitution;  or 
the  child  of  a  citizen  bom  abroad,  U  his 
parents  hare  ever  resided  here;  or  the  child 
of  an  alien  born  abroad,  if  he  be  in  the  coun- 
try at  the  time  his  father  Is  naturalized.  8 
Paige.  Ch.  (N.  Yj  433;  Act  Cong.  Feb.  10, 
1866;  2  Kent,  Conun.  (9th  Ed.)  88  et  seq. 

N ATI VI  (Law  Lat.)  Vassals  or  feudal 
tenants.  So  called,  even  before  feuds  be- 
came herediUry.  Wrlj^^  Ten.  U. 

ymetns.  Fleta,Ub.S,e.61.  See  **NatlTas." 

NATIVITA8.  In  old  English  law.  Vlllen- 
age;  that  state  In  which  men  were  bora 
davee.  S  Hon.  AasL  MS.  CaUed  by  Britton 
Miffs.  Britte.8L 

NATIVO  HABENDO,  A  writ  wMch  lay 
for  a  lord  whose  villein  had  run  away,  com- 
manding the  sheriff  to  apprehend  the  vil- 
lein, and  restore  him  to  the  lord. 

NATIVU8.  Abor&TlUeln. 

NATURA  APPETIT  PEBFECTUM,  ITA 

et  lex.  Nature  aspires  to  perfection,  and  so 

does  the  law.    Hob.  144. 

NATURAFIDEJUSSIONIS  SITSTRICTI8- 
simi  Juris  et  non  durat,  vel  extendatur  de  re 
ad  rem,  de  persona  ad  personam,  de  sempore 
ad  tempus.  The  nature  of  the  contract  of 
suretyship  Is  gtHctinimi  furif,  and  cannot 
endiiro  nor  bo  rxtended  from  thing  to  thing, 
from  person  to  person,  or  from  time  to  time, 
Burg^  Sar.  40. 

NATURA  NON  FACITftALTUM,  ITA  NEC 
lex.  Nature  makes  SO  leapb  hor  does  the  law. 

Co.  Litt.  238. 

NATURA  NON  FACIT  VACUUM;  NEC 
lexsiipervaeuum.  Nature  aiaket  no  vamnm; 
*>ie  law  wtthlnff  purposeless.  Go.  Utt  79. 


NATURAE  VIS  MAXIMA;  NATURA  BIS 
maxima.   The  force  of  nature  Is  greatest; 

nature  is  doubly  great.    2  Inst.  564. 

NATURAL  AFFECTION.    The  affection 

which  a  husband,  a  father,  a  brother,  or  other 
near  relative  naturally  feels  towards  those 
who  are  so  nearly  allied  to  him  sometimes 
supplies  the  place  of  a  yaloable  eonaldeimtioD 
In  contracts,  and  natural  affection  Is  a  good 
consideration  in  a  deed.  See  "Bargain  and 
Sale;"  "Oorenaat  to  Stand  Seised  to  Uses." 

NATURAL  ALLEGIANCE. 

 In  English  Law.    That  kind  of  all^ 

glance  which  Is  due  from  all  men  born  within 
the  king's  dominions.  Immediately  upon  their 
birth,  which  is  intrinsic  and  perpetual,  and  I 
cannot  be  digested  by  any  act  of  their  own. 
1  Bl.  Comm.  3fi9;  2  Kent,  Comm.  42. 

 In  American  Law.    The  allegiance  due 

from  oitlssiis  of  the  United  States  to  th^r 
native  country,  and  also  from  naturalized 
citizens,  and  which  cannot  be  renounced 
without  the  permission  of  government,  to  he 
declared  by  law,    2  Kent,  Comm.  43-49. 

NATURAL-BORN  SUBJECTS.  In  Eng- 
lish law.  Such  persons  aa  are  born  within 
the  dominions  of  the  crown  of  England,  or 
rather  within  the  allegianoe  of  the  king. 

NATURAL  CHILDREN.   Bastards;  cM- 

dren  bora  out  of  lawful  wedlock. 

—In  Civil  Law.  Children  by  procreation, 
as  distinguished  from  children  by  adoption. 

 In    Louisiana.    Dlegltlmate  children 

who  have  been  adopted  by  the  father.  Ctt. 
Code  La.  art.  220. 

NATURAL  DAY.  That  space  of  time  in- 
elnded  betwesn  the  rising  and  flw  Mttlng  oT 
the  sun.  Sea  "Day*" 

NATURAL  EQUITY.  That  which  is  found- 
ed in  natural  justice,  in  honesty  and  ri^t. 
and  which  arlssa  e»  aequo  €t  homo. 

It  corresponds  precisely  With  the  definition 
of  Justice  or  natural  law.  which  is  a  constant 
and  perpetual  will  to  give  to  every  maa  what 
is  his.  This  kind  of  equity  embraces  so  wide 
a  ran^e  that  human  tribunals  have  never  St- 
temptei!  to  enforce  it.  Every  code  of  laws 
has  left  many  matters  of  natural  Justice  or 
equity  wholly  unprovided  for,  from  th«  difl- 
culty  of  fran  iiii:  trmeral  rules  to  meet  them, 
from  the  almost  impossibility  of  enforcing 
them,  and  from  the  doubtful  nature  of  the 
policy  of  attempting  to  give  a  legal  sanction 
to  duties  of  imperfect  obligation,  such  as 
charity,  gratltnde,  or  MndnssBi  4  Boot.  laaL 
note  3720. 

NATURAL  FOOL.  An  idiot;  one  bom 
without  the  reasoning  powers,  or  a  capacity 
to  aoviire  them. 

NATURAL  FRUITS.  The  natural  produc- 
tion of  trees,  bushes,  and  other  plants,  for  the 
use  of  men  and  animals,  and  for  the  repro- 
iiu(  tion  of  such  trees,  bushes,  or  plants. 

This  expression  is  used  in  contradistinc- 
tion to  artifldal  or  HgnraUve  tmlta.  For  ex- 
ample, ^lesi  peaehea,  and  pears  are  aalnrat 
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fruits;  interest  ia  tlie  fruit  of  money,  and 
fhlB  to  ttrtmoiaL 

NATURAL  INFANCY.  A  period  of  nonre 
sponaibie  life,  wliicb  ends  witli  tbe  seventh 


NATURAL  LAW.  The  law  of  nature;  the 
divine  will,  or  the  dictate  of  right  reason, 
showing  the  moral  deformity  or  moral  neces- 
sity there  is  In  any  act,  flMordlng  to  Its  ■ait* 
ableness  or  unHtiitableness  to  a  reasonable 
nature.  Sometimes  used  of  the  law  of  hu- 
man reason,  in  contradistinction  to  the  re- 
vealed law,  and  sometimes  of  hoth*  in  oontrar 
distinction  to  positive  law. 

They  are  independent  of  any  artificial  con- 
nections, and  differ  from  mere  presumptions 
of  law  in  this  eaaentlal  rsQteet,  that  tho  lat> 
ter  depend  on  and  are  a  branch  of  the  par- 
ticular system  of  jurisprudence  to  which 
they  belong;  but  mere  natural  presumptions 
are  derived  wholly  by  means  of  the  common 
experience  of  mankind,  without  the  aid  or 
control  of  any  particular  rule  of  law,  but 
Simply  from  the  course  of  nature  and  the 
habits  of  society.  These  presumptions  fall 
within  the  exclusive  province  of  the  jury, 
who  are  to  pass  upon  the  facts.  3  Bouv.  Inst, 
note  tOM;  OnanL  Br.  |  44. 

NATURAL  LIBERTV.  The  powar  of  act- 
ing as  one  thinks  fit,  without  any  restraint  or 
control,  unless  by  the  law  of  nature.  1  Bl. 
Oomm.  12S. 

NATURAL  LIFE.  The  period  between 
birth  and  natural  death,  as  dlsttngnldied 

from  civil  death  (q.  v.) 

NATURAL  OBLIGATION.  One  which  In 
honor  and  eonsdenee  Unda  the  person  who 

has  contracted  it.  but  which  cannot  be  en- 
forced in  a  court  of  Justice.  Poth.  notes  173, 
in.  See"OhIlfatlen.*' 

NATURAL  PERSONS.   Such  as  are  form- 
ed by  the  Deity.  &b  distinguished  from  artl 
fldal  persons,  or  corporations,  formed  by  hu- 
laws  for  purposes  of  society  and  gorem- 


NATURAL  PRESUMPTIONS.  In  evi- 
dence. Presumptions  of  fact;  those  which 
depend  upon  their  own  form  and  efficacy  in 
fenerating  belief  or  conviction  In  the  mind, 
aa  derived  from  those  connections  which  are 
pointed  out  by  experience. 

NATURAL  YEAR.  In  old  Ensllah  law. 

That  period  of  time  in  which  the  sun  was 
supposed  to  revolve  in  Its  orbit,  consisting  of 
three  hundred  and  slxty-flTe  days  and  one- 
fourth  of  a  day.  or  six  hours.  Brae  ton.  fol. 

359  b. 

NATURALE  EST  QUIDLIBET  DISSOLVI 
eo  modo  quo  llgatur.  It  is  natural  for  a  thing 
to  be  unlMund  In  the  same  way  in  which  it 
was  bound.  Jenk.  Cent  Cas.  66;  4  Denio  (N. 
Y.)  414,  417;  Broom.  Lac  Max.  (td  London 
Ed.)  785. 


of  a  natural-bom  subject  White,  New  Ro- 
cop.  bk.  1,  tit  6,  c  2.  Galled  MliiroNded. 

NATURALIZATION.    The  proccaa  of  OOO* 

ferring  citizenship  on  an  alien. 

NATURALIZED  CITIZEN.  One  who.  be- 
ing born  an  alien,  has  lawfully  become  a 
citizen  of  the  United  Statea  under  the  consti- 
tution and  laws. 

He  has  all  the  rights  of  a  natural-bom  citi- 
zen, except  that  of  being  eligible  aa  pre.sident 
or  vice  president  of  the  United  States.  In 
foreign  countries  he  has  a  right  to  be  treated 
as  such,  and  will  be  so  considered  even  in  the 
country  of  his  birth,  at  least  for  most  pur- 
1  Boa.  ft  P.  410.  See  '^attxsn." 


NAUCLERUS  (Lat)  Maater  or  owner  of 
a  TcaaeL  Vicat;  Galr.  Lex. 

NAUFRAGE.  In  French  maritime  law. 
When,  by  the  violent  agitation  of  the  waves, 
the  impetuodty  of  the  winds,  the  storm,  or 
the  lightning,  a  vessel  is  swallowed  up,  or  so 
shattered  that  there  remain  only  the  pieces, 
the  act  i(l>'iit  is  called  navfragr. 

It  differs  from  echouement,  which  is  when 
the  Tsssel  remains  whole,  but  la  grounded; 
or  from  hrts,  which  is  when  it  strikes  against 
a  rock  or  a  coast;  or  from  sombrer,  which  is 
the  sinking  of  a  vessel  in  the  sea  when  It  la 
swallowed  up,  and  which  may  be  caused  by 
any  accident  whatever.  Pardessus,  note  648. 
See  *'Wreck." 

NAUFRAQIUM  (Lat)  Shlpwrsck. 

NAUGHT.  In  old  practice.'  Bad;  defec- 
tive. "The  bar  is  naught."  1  Leon.  77.  "The 
avowry  is  naught."  5  Mod.  73.  "The  plea  is 
undoubtedly  naught."  10  Mod.  829.  See  11 
Mod.  179.  Sometlmea  writtan  "nanghtgr." 
Brownl.  ft  O.  97. 


NAULAGE.  The  freight  of 
a  dilp.  J<dinion;  Webiter. 


In 


NAULUM  (Lat)  Freight  or  passage  money. 

1  Pars.  Mar.  T.aw.  124.  note;  Dig.  L  6.  1,  0«l 

potiorcs  in  piijnore. 

NAUTA  (Lat.)  One  who  charters  {exereet) 
a  ship.   L.  1, 1 1.  ff.  naufoe,  oaapo ;  Calv.  Lex. 

Any  one  who  is  on  board  a  veswl  for  the  pur- 
pose of  navigating  her.  3  Suran.  ( U.  S.) 
213;  Vicat;  2  Emerig.  448;  Poth.  ad  Pand. 
lib.  4,  tit  8.  note  2;  Id.  lib.  47,  tit  5,  notes 
1-3.  8,  10.  A  carrier  by  water.  2  Ld.  Rajm. 
017. 

NAUTICAL  ASSESSORS.  Persons  experi- 
enced in  navigation,  who  are  called  upon  by 
an  admiralty  Judge  to  sit  with  him  In  caaea 

involving  questions  of  correct  navigation, 
and  advise  him  thereon.  2  Curt  C.  C.  (U. 
S.)  860. 

NAVAQIUM.  A  duty  on  certain  tenanU 
to  carry  their  h>rd*a  fooda  In  a  «hlp.  1  Men* 

Angl.  922. 

NAVAL.    Appertaining  to  the  navy  (q.  v.) 


NATURALEZA.  In  Spanish  law.  The  sUU     NAVAL  COURTS.  CourU  held  abroad  in 
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certain  cases  to  Inquire  Into  complaints  by 
the  master  or  seamen  of  a  British  ship,  or  as 
to  the  wreck  or  abandonment  of  a  British 
ship.  A  naval  court  consists  of  three,  four, 
or  five  members,  being  officers  in  her  ma- 
jesty's navy,  consular  officers,  masters  of 
British  merchant  ships,  or  British  mer- 
dumta.  It  tafts  powmr  to  saperMde  the  mas- 
ter of  the  ship  with  reference  to  which  the 
inquiry  is  held,  to  discharge  any  of  the  sea- 
aen,  to  decide  questions  as  to  wages,  send 
home  offenders  for  trial  (Merch.  Ship.  Act 
1854.  §  260),  or  try  certain  offenses  in  a  sum- 
muT  maancr  (Mwdh.  Ship.  Aot  18S6,  I  S8). 

NAVAL  COURTS-MARTIAL.  Tribunals 
for  the  trial  of  offenses  arising  In  the  maa* 
egement  of  public  war  vessels. 

NAVAL  LAW.  A  eyetem  of  regolations 

for  the  government  of  the  navy.  1  Kent, 
Comm.  377,  note.  Consult  Act  April  3,  1800; 
Act  Dec  21. 1861;  Act  July  16.  1862;  Homans. 
NftT.  Laws;  De  Hart,  Conrta-MartiaL 

NAVAL  OFFICER.    An  offlOOT  Of  the  008- 
toms  of  the  United  States. 
Hit  ofOce  relates  to  the  estimating  duties, 

countersigning  permits,  clearances,  etc.-,  cer- 
tifying the  collectors'  returns,  and  similar 
duties. 

NAVARCHUS,  or  NAVICULARIUS  (Lat.) 
In  civil  law.   The  master  of  an  armed  ship. 
NaiHculariua  also  denotes  the  master  of  a 
ship  (polrofiife)  gMierally;  also,  a  carrier  by 
irater  (emrottor  MVit).  CalT.  ha. 

NAVIQABLC  Capable  of  being  navigated. 

In  English  law,  only  watrr:-  In  which  the  tide 
flows  are  uavlsable  in  the  technical  sense.  5 
Taunt  706;  Davlee,  149. 

In  American  law,  any  water  Is  navigable 
which  is  used  as  a  means  of  useful  com- 
meroew  US  lit  911;  4S  lUim.  MS;  110  N.  T. 

m. 

The  navigation  need  not  be  hy  boats.  Wa- 
ters nsed  for  floating  rafts  or  logs  are  public 
highways  for  that  purpose.  31  Mich.  336;  58 
N.  H.  SM:  72  N.  Y.  211. 

Tho  raim'  ity  for  navigation  need  not  be 
perennial.  42  Wis.  203;  17  Ore.  165.  Nor 
need  it  be  continuous  tli rough  the  entire 
length  of  the  stream.   31  Me.  9. 

The  Niagara  river  has  been  held  navigable, 
notwithstanding  the  obstruetUm  Of  the  falls. 
87  Hun  (N.  Y.)  637. 

*^08e  onlr  ftre  naTl«able  waters  where 
the  public  pass  and  repass  upon  them  with 
vessels  or  boats  in  the  prosecution  of  useful 
ooeupations.  There  must  be  some  commerce 
or  navigation  which  is  essentially  valuable. 
A  hunter  or  flsherman.  by  drawing  his  boat 
through  the  waters  of  a  brook  Or  shallow 
oreek,  does  not  create  navigation,  or  consti- 
tute their  waters  ehanwrta  of  oommeroe.  20 
Oonn.  217. 

NAVIGATION  ACT.  St.  12  Car.  II.  c.  78. 
It  ma  repealed  by  6  Geo.  IV.  cc.  109, 110,  114. 
See  19  ft  17  Vict  e.  107:  17  *  18  Vict  e.  120. 


NAVtRE  (Fr.)    In  French  law.   A  Skip. 
Emerig.  Tr.  des  Assur.  c.  6.  §  1. 

NAViS  (Lat)  A  ship;  a  vesseL  Dig.  2L 
2.  44;  Id.  47.  ». 

NAVI8  BONA  (Lat.)  A  good  ship;  one  that 
was  staunch  and  strong,  well  caulked,  and 
stiffened  to  bear  the  sea.  obedient  to  her 
helm,  swift,  and  not  undi^  aflselsd  bf  the 
wind.  CalT.  Lsol,  etttnc  Seoeea»  lib.  Sk  pu  77. 

NAVY.  The  whole  shipping,  taken  collect- 
ively, belonging  to  the  government  of  an  in- 
dependent nation,  and  appropriated  for  the 
purposes  of  naval  warfare.  It  docs  not  in- 
clude ships  belonging  to  private  individoaiSk 
nor  (In  the  United  States,  at  least)  reveove 
vessels  or  transports  in  the  service  of  the 
war  department  See  Brightly,  Dig.  U.  S. 
Law*. 

NAZBRANNA.  A  sun  paid  to  fOfwnuMat 

as  an  acknowledgment  for  a  grant  Of  laildik 

or  any  public  office.    Enc.  Loud. 

N  E  ADM  ITTA8  (Lat)  The  name  of  n  writ. 

so  called  from  the  first  words  of  the  Latin 

form,  by  which  the  bishop  is  "forbidden  to 
admit"  to  a  benefice  the  other  party's  clerk 
during  the  pendeney  of  a  ^uare  impmUi,  U 

ought  to  be  issued  within  six  months  after 
avoidance  of  the  benefice,  before  title  to  pre- 
sent has  devolved  upon  the  bishop  by  lapse, 
or  it  will  be  useless.  Fitzh.  Nat  Brev.  37; 
Reg.  Orig.  31;  3  BL  Comm.  248;  1  Burn,  Boe. 
Law,  SI. 

NE  BAILA  PAS.  He  did  not  deliver.  In 
pleading.  A  plea  In  detinue,  by  which  the 
defendant  dsnlea  the  delivery  to  him  of  the 
thing  saed  for. 

NE  DISTURB  A  PAS.  Ih  ideadlsg.  The 

general  Issue  In  quare  imppiiit.    'Biolb.  112. 
See  Rast  Entr.  517;  Winch,  Entr.  702. 

NE  DONA  PAS,  NON  DEBIT.  In  plead- 
ing. The  general  tssne  In  formedon.   It  ft 

in  the  following  formula:    "And  the  said  C 

D.  ,  by  J.  K.,  bis  attorney,  comes  and  defends 
the  right,  when.  etc..  and  says  that  the  said 

E.  F.  did  not  give  the  said  manor,  with  the 
appurtenances,  or  any  part  thereof,  to  the 
said  G.  B.  and  the  heirs  of  his  body  issuing.  ■ 
in  manner  and  form  as  the  said  A.  B.  hath  is 
his  cotint  above  alleged.  And  of  ttils  the  sail 

c.  T).  puts  himself  npon  the  oooatiy."  If 

Wentw.  PI.  182. 

NE  EXEAT.  j 

—In  OM  English  Law.  A  hl^  prerogs-  I 

tive  writ,  generally  called  ne  exeat  regno.  Is- 
sued out  of  chancery  to  forbid  a  subject  : 
from  leaving  the  realm.   Originally  It  WW  | 
1  sBued  for  political  reasons  only.  1  BL  €omm. 

162.  319. 

 In  Modern  Law.    Tho  name  of  a  writ 

issued  by  a  court  of  chancery,  directed  to 
the  ahertfl,  redtlng  that  the  defendant  Is  i 
the  case  la  Indebted  to  the  complainant  and 
that  he  designs  going  quickly  into  parts 
without  the  state,  to  the  daoiaie  of  the  oo» 
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plainant.  and  then  commanding  him  to  cause 
the  defendant  to  give  bail  In  a  certain  sum 
that  he  will  not  leave  the  state  without  leave 
of  the  court,  and  for  want  of  such  ball  that 
htt,  the  sheriff,  do  commit  the  defendant  to 

The  writ  has  been  aboUshed  iB  mott  of 

the  United  States. 

NE  GIST  PAS  EN  BOUCHE  (Law  Fr.)  It 
doee  not  lie  in  the  mouth.  A  common  phrase 
In  tlw  old  books.  T.  R  H.  8  Bdw.  II.  50. 

NB  LUMINIBU8  OPFICIATUR  (Lat.)  In 

civil  law.  The  name  of  a  servitude  which  re- 
strains the  owner  of  a  bouse  from  making 
such  erections  as  obstruct  the  light  oC  fho 
adjoining  house.  Dig.  8.  4.  16.  17. 

NE  RECIPIATUR  (Lat.  that  It  be  BOt  re- 
ceived ) .  A  caveat  or  words  of  caution  given 
to  a  law  officer,  by  a  par^  In  a  cause,  not  to 
receive  the  next  proceedings  Of  his  oppo- 
nent.  1  Sellon.  Prac.  8. 

NE  RECTOR  PR08TERNET  ARB0RE8 
(Lmt  Lat)  St  86  Bdw.  t  <  I.  protalbfthig 
vsetors.  i.  r.,  parsons,  from  cutting  down  the 
trees  in  church  yards.  In  1  Keb.  657.  it  was 
SKtendsd  to  proUblt  them  from  opening  new 
mlaea,  and  working  the  minerals  therein. 
Brown. 

NE  RELE8SA  PAS  (I^w  Fr.)  The  name 
of  a  replication  to  a  plea  of  release,  by 
which  the  plaintiff  insists  he  "did  not  re- 
lease."  2  Bulst  65. 

NE  UN  JUSTE  VEXES  (Lat)  In  old  Eng- 
lish law.  The  name  of  a  writ  which  Issued 

to  relieve  a  tenant  upon  whom  his  lord  had 
distrained  for  more  services  than  he  was 
bound  to  perform. 

It  was  a  prohibition  to  the  lord,  not  un* 
JosOj  to  distinin  or  vtoc  Ua  tsnant.  Vttrik. 
Hat  Brrr. 

NE  UNGUES  ACCOUPLE  (Law  Fr.)  In 
pleading.  A  plea  by  which  the  party  denies 
that  he  ever  was  lawfully  married  to  the 
person  to  whom  it  refers.  See  the  form.  2 
Wils.  118:  10  Wentw.  PI.  168;  2  H.  Bl.  146;  3 

Chit  n.  m. 

NE  UNQUES  EXECUTOR.  In  pleading. 
A  plea  by  which  the  party  who  uses  it  de- 
nies that  the  plaintiff  is  an  executor,  as  he 
claims  to  be;  or  that  the  defendant  fs  execu- 
tor, as  thp  plaintiff  in  his  declaration 
Charges  him  to  be.  1  Chit  Pi.  484;  1  Saund. 
S74.  note  8;  Oomyn,  Dig.  Tleader"  (2  D  2); 
2  Chit  PI.  418. 

NE  UNQUES  8EIS1E  QUE  DOWER.  In 
pleading.  A  plea  by  which  a  defendant  de- 
ales  the  right  of  a  widow  who  snes  tor  and 

demands  her  dower  in  lands,  etc..  late  of  her 
husband,  because  the  husband  was  not,  on 
the  day  of  her  marriage  with  him,  or  at  any 
ttmo  afterwards,  seised  of  such  estate,  so 
that  she  eoidd  be  endowed  of  the  Mona.  See 
2  Saund.  329;  10  Wentw.  PI.  159:  3  Chit  PI. 
698.  and  the  authorities  there  cited. 


NE  UNQUB8  80N  RECEIVER.  In  plead- 
ing. The  name  of  a  plea  in  an  action  of 
account  render,  by  which  the  defendant  af- 
firms that  he  never  was  receiTOr  Of  the 

plaintiff.    12  Vinor,  Abr.  183. 

NE  VARIETUR  (Lat  that  it  be  not  chang- 
ed). A  form  sometimes  written  by  notaries 
public  upon  bills  or  notes,  for  the  purpose  of 
identifying  them.  This  does  not  destroy 
their  negotiiMUtjr.  8  Wheat  (U.  &)  888. 

NBAT,  or  NET.   The  exact  weight  of  an 

article,  without  the  hag.  bnx.  keg,  or  other 
thing  in  which  it  may  be  enveloped. 

NEAT  CATTLE.  Oxen  or  heifers.  The 
terme  la  not  as  broad  as  ''beerea.*'  88  T«s. 

NEAT  LAND.  Land  lat  out  to  the  7ao> 

manry.  Cowell. 

NEATNESS.  In  pleading.  The  statement 
In  apt  and  appropriate  words  of  all  the 
necessafy  facta,  and  no  mora.  Lawes^  VL 

62. 

NEC  CURIA  OEFICERET  IN  JUSTITIA 

exhibenda.  Nbr  should  the  oonit  be  deflelant 
In  showing  justice.  4  Inst  88. 

NEC  TEMPUS  NEC  LOCUS  OCCURRIT 
regi.  Neither  time  nor  place  bars  the  king. 
Jank.  Cant  Cas.  180. 

NEC  VBNIAM  EFFU80  SANGUINE,  CA- 

sus  habet.   Where  blood  Is  spilled,  the  oasa 

is  unpardonable.    3  Inst.  57. 

NEC  VENIAM,  LAESO  NUMINE,  CASUS 
habat.  Where  the  Divinity  is  insulted,  the 
case  li  uiwardonable.  Jenk.  Cent  Gas.  167. 

NBCATION.  The  set  of  kUUng.  * 

NECB9SAIIIES.  Such  things  are  as  prop- 
er and  neeesssry  for  the  sustenance  of  man. 
As  used  to  describe  those  things  for  which 

ail  infant  may  lawfully  contract,  necessaries 
are  such  articles,  suitable  to  the  infant's  sta- 
tion In  life,  as  are  needful  to  supply  the 
personal  requirements  of  the  Infant,  wheth- 
er of  body  or  mind.  12  Mete.  (Mass.)  561. 
It  Includes  board  and  lodging  (23  Vt.  378). 
medical  attendance  (42  Conn.  203).  or  educa- 
tion suitable  to  the  Infant's  station  In  life 
(16  Vt.  rs?,).  It  does  not  include  ^prvires 
essential  to  the  improvement  or  protection 
of  his  property  rights  (12  Mete.  [Bfasal  559; 
32  N.  H.  345),  but  does  Include  services  es- 
sential to  secure  or  protect  his  personal 
rights  (68  Hun  [N.  Y.]  589;  12  Kan.  463). 

As  used  to  describe  those  things  for  which 
a  wife  may  pledge  her  husband's  credit.  It 
has  a  slightly  narrower  significance,  exclud- 
ing instruction  (40  Conn.  76).  and  Including 
only  those  things  which  are  presently  need- 
ful for  the  present  SMppf)rt  of  the  wife  (63 
Mo.  App.  191),  or  to  inaiiitaln  her  personal 
rights  (50  111,  App.  27);  but  the  nature  of 
the  support  for  which  she  is  entitled  to  con- 
tract depends  on  the  husband's  means  and 
station  in  life  (114  Ma.ss  1291. 

As  used  to  describe  those  things  for  which 
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a  master  may  hypothecate  the  ship,  it  in- 
cludes such  articles  fit  and  proper  for  the 
•Up  as  the  owner  would,  la  the  exercise  of 
MMOBAble  pnOmcB,  liav«  ordarad.  If  praa- 
ant  Maude  *  P.  Shlpp,  71. 

NECESSARIUM  EST  QUOD  NON  PO- 
taat  aliter  ae  habere.  That  is  necessary 
which  cannot  ba  otbenriae. 

NECESSARIUS  (Lai.)  Necessary;  un- 
avoidable; indispensable;  not  admitting  of 
choice  or  the  action  of  the  will;  needful. 
8ae  'T^eoeaattj.'* 

NKCEMARY  DeP08IT8.  See  "Deposit." 

NECESSARY  DOMICILE.  That  iiind  of 
domicile  which  exists  by  operation  of  law, 
as  distinguished  from  voluntary  domicile  or 
domicile  of  choice.  Phi lUm.  Dom.  Vl-Vl. 

NECESSARY  INTROMISSION.  In  Scotch 
Ukir.  That  kind  of  Intromission  or  interfer- 
enoe  where  a  husband  or  wife  rontinues  in 
poaaession  of  the  other's  goods  after  their 
deoeMO,  for  preaemttioii.  Wharton. 

NBCE88ARY  REPAIRS.  Inchide  not  only 

those  absolutely  indispensable  (o  the  safety 
of  the  ship,  but  such  as  are  reasonably  fit 
and  proper  under  thO  Clrcomstaacea.  S 
Sumn.  (U,  S.)  237. 

NEC  ESS  IT  AS.  In  the  civU  law.  Necea- 

sity:  vis  major. 

NECESSITAS  CULPABILI8.  Coipnble  or 
blameworthy  neeeeatty;  that  kind  of  neces- 
sity which  excuses  a  man  who  kills  another 
ae  defendendo.  So  called  by  Lord  Bacon  to 
distinguish  it  from  the  necessity  of  killing 
a  thief  or  malefactor.  Bac  Com.  Law.  c.  5; 
4  Bl.  Comm.  187. 

NECESSITAS  EST  LEX  TEMPORIS  ET 
loci.  Necessity  is  the  law  of  a  particular 
time  and  place.    8  Coke.  69 ;  Hale,  P.  C.  54. 

NECESSITAS  EXCUSAT  AUT  EXTENU- 
at  delictum  In  capitallbus,  quod  non  operatur 
idem  in  civilibus.    Necessity  ex(  uses  or  i  x 
tenuates  delinquency  in  capital  cases,  but 
not  In  cItII.  Bee  "Necenity." 

NECESSITAS  PACIT  LICITUM  QUOD 
alias  non  est  licitum.  Necessity  makes  that 
lawful  which  otherwise  is  unlawful.  10 
Colte.  61. 

NECESSITAS    INDUCIT  PRIVILEGIUM 

quoad  Jura  privata.  With  regard  to  private 
rights,  necessity  privileges.  Bac.  Max. 
res*  (• 

NECESSITAS  NON  HAUT  LEGEM.  Ne- 
cessity has  no  law.  Flowd.  18.  See  "Ne- 
essity."  IS  Viner.  Abr.  684;  22  Viner.  Abr. 
640. 

NECESSITAS   PUBLICA    MAJOR  EST 

quam  privata.  Public  necessity  is  greater 
than  private.  Bac.  Max.  reg.  6;  Noy,  Max. 
(9th  Ed.)  84;  Broom,  Leg.  Utau  (8d  London 
Ed.)  18. 


NECESSITAS,  QUOD  COGIT,  OEPENDIT. 

Necessity  deftads  what  It  oompaln.  Hale. 

P.  C.  54. 

NECESSITAS  SUB  LEGE  NON  CONTi- 
netur,  quia  quod  aliaa  non  eat  lieltum  neceeel- 

tas  facit  licitum.  Necessity  is  not  restrain- 
ed by  law;  since  what  otherwise  is  not  iaw- 
ftal,  neceaaity  makea  lawfnL  t  Uurt.  SSS; 
Fleta.  lib^  6,  c.  88.  |  14. 

NECESSITAS  VINCIT  LEGEM.  NeOCMl- 

ty  overcomes  the  law.    Hob.  144. 

NECESSITAS  VINCIT  LEGEM;  LEGUM 

vineuta  Irridet  NeeeMlty  oyereomee  tew; 
it  dertdee  the  fetter*  of  Inw.  Hob.  144. 

NECESSITY  (Leit.  Hccesitit an).  Irresistible 
power;  compulsive  foro^  physical  or  moraL 
Webeter. 

The  Influence  or  operation  of  superior  pow- 
er or  irresistible  force;  the  influence  of  a 
cause  which  cannot  be  avt^ded  nor  ooor 

trolled. 

A  constraint  upon  the  will,  whereby  a  man 
is  III  t;i'(i  to  do  that  wiiic  h  hi.s  jiulgraent  dis- 
approves, and  which,  it  is  to  be  presumed, 
his  win  (if  left  to  Itaelf)  would  reSeeL  It 
is  highly  Just  and  equitable,  therefore,  that 
a  man  should  be  excused  for  those  acts 
which  are  done  through  unavoidable  fOTOe 
and  oompulsion.   4  BL  Comm.  27. 

NECK  VERSE.  A  cant  term  for  the  vt^rse 
which  the  ordinary  gave  a  malefactor  who 
prayed  hia  clergy  to  read,  and  by  reading 
which  he  escaped  hanging.  The  first  verse 
of  the  51st  Psalm,  being  that  ordinarily  glT* 
en,  was  called  the  "neck  verse.** 

NEPASCLttt)  Thatwhidileasalantncht 

or  the  divine  law  (fas).  A  wicked  or  Impi- 
ous thing  or  act.   Calv.  Lex. 

NEFA8TUS  (LaL)  In  Roman  law.  A  term 
applied  to  a  day  on  which  It  was  nnlnwfid 
to  administer  justice.  Adama,  Rom.  Ant  198. 

NEGATIO  C0NCLUSI0NI8  EST  ERROR 
in  lege.  The  denial  of  &  oonduaion  is  error 
in  law.  WIngate.  Max.  MS. 

NEGATIO  DESTRUIT  NEGATIONEM,  ET 
ambae  faciunt  affirmationem.  A  negative 
destroys  a  negative,  and  both  make  an  af- 
firmatlre.  Co.Uttl4«. 

NEGATIO  DUPLEX  EST  AFPIRMATIO. 
A  doable  negatlTe  la  an  aflbmatlve. 

NEGATIVE  AVERMENT.  In  pleading. 
An  averment  in  some  of  the  plead  Inge  in  a 
ease  In  which  a  n^atlve  la  asserted. 

NEGATIVE  CONDITION.  One  where  the 
thing  which  is  the  subject  of  it  mnst  not 

happen.    1  Bouv.  Inst,  note  751. 

NEGATIVE  COVENANT.  One  in  negaUve 
form,  whereby  the  covenantor  binda  himself 
not  to  do  n  partlcnlar  thing. 

NEGATIVE  EASEMENT.  One  which  con^ 
aiata  in  a  prohibition  upon  the  owner  of  the 
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servient  estate  of  some  act  which  would  be 
dairtmmul  to  the  dombMUit  MUto. 

NEGATIVE   PREGNANT.    In  plendins. 

Such  a  form  of  nfig^tlve  exprefision  as  mayj 
ixnjply  or  carry  w^^hlh  jt  an  affirmative. i 
ThiM.  wbere  a  defendant  pleaded  a  license 
from  tho  plalntlff'B  daughter,  and  the  plain- 
tiff rejoined  that  he  did  not  enter  by  her 
license,  the  rejoinder  was  objected  to  suc- 
O680fttll7  as  a  iMcative  pregnant  Cro.  Jac. 
97.  Th9  ftralt  here  Hes  fn  the  ambiguity 
of  the  rejoinder,  sinrc  it  does  not  appear 
whether  the  plaintiff  denies  that  the  license 
was  glTOii.  or  that  the  defendant  entared  by 
thp  license.    Steph.  PI.  381. 

This  ambiguity  constltutfs  the  fault  (Hob. 
295),  which,  however,  does  not  appear  to  be 
of  much  account  in  modem  pleading  (1  Lev. 
8S;  Comyn,  Dig.  'TlMd«r^  [R6);  Gonld*  PI. 
c  d^  I  86). 

NEGATIVE  STATUTE.  One  which  Is  en- 
acted in  negative  terms,  and  which  so  con- 
trols  the  common  law  that  It  has  no  force  in 
opposition  to  the  statute.  Bac.  Abr.  "Stat- 
utes" (G);  Brooke,  Abr.  "Parliament,"  pi.  72. 

NEGLIGENCE.  The  breach  of  a  legal  non- 
oontractnal  dnty  to  nae  care,  with  no  predse 

Intention  of  producing  a  particular  injury 
thereby.  See  Shear.  &  R.  Neg.  fi  3;  Bevln, 
Bmp.  Uab. 

An  inadvertent  Imperfection  by  a  respon- 
sible human  agent  in  the  discharge  of  a 
legal  duty,  which  produces.  In  an  orderly 
and  natural  seqiienos,  a  damage  to  another. 
Whart  Neg.  9  8. 

Any  lack  of  carefulness  in  one's  conduct, 
whether  in  doing,  or  in  abstaining  from  do- 
ing, wherefrom  by  reason  of  Its  not  IllUng 
the  full  measure  of  tlie  law's  requirement  in 
the  particular  circumstances  there  comes  to 
another  a  legal  hojonr.  BIsh.  NoU'Ckmt. 
Law,  fi  436. 

Negligence  has  been  defined  as  tiie  doing 
or  omission  of  something  which  a  roasfm- 
ably  prudent  person  would  not  have  done  or 
omitted  under  the  circumstances  (95  U.  S. 
439);  but  this  is  rather  a  statement  of  what 
constitutes  proper  eare.  and  moreover 
omits  the  element  of  a  duty  imposed  by  law 
which  is  broken  by  the  negligent  act  or 
(FoHook.  Torts.  868). 


NEGLIGENT  ESCAPE.  The  omisslon  on 
the  part  of  a  gaoler  to  take  such  care  of  a 
prisoner  as  he  is  bound  to  take,  when  in 
etmseqnenoe  thereof  the  prisoner  departs 

from  his  ronflnement  without  the  knowledge 
or  consent  of  the  gaoler,  and  eludes  pursuit 
For  a  negligent  escape,  the  sheriff  or  keep- 
er of  the  prison  is  liable  to  punishment,  in 
a  criminal  case;  and  In  a  civil  case  he  is 
liable  to  an  action  for  damages  at  the  suit 
of  the  plaintiff.  In  both  cases  the  prisoner 
b«  retaken.  8  BI.  Cknnm.  416.  See 


NEGLIGENTIA    (Lat.   from   iiniU'/rrr.  to 
neglect).  In  the  civil  law.  Negligence,  want '. 
er  ooiladoii  of  enre  or  attMiti<ni;  Inattention.  I 
This  term  hudty  seems  to  corre«pond  with 


what  is  called  in  Ehigllsh  simple  "negli- 
gence," since  it  took  a  high  degree  of  it  to 
constitute  cuJpa,  or  fault  Magna  negligen- 
HamOpaett.  Dig.  50.  16.  886.  See'^pa." 

NEGLIGENTIA  SEMPER  HABET  INPOR- 

tuniam  comitem.  Negligence  always  has 
misfortune  for  a  companion.  Co.  Lltt.  246; 
Shop.  TondL  476. 

NEGOTIABILITY.   In   mercantile  law. 

TransTc^ralile  quality.  That  quality  of  biHa 
of  exchange  and  promissory  notes,  which 
renders  them  transferable  from  one  person 
to  another,  and  from  possessing  which,  they 
are  emphatically  termed  "negotiable  paper." 
3  Kent,  Comm.  74,  77,  88.  et  seq.  See  Stoiy* 

Bills,  5  60. 

NEGOTIABLE  INSTRUMENT.  Any  writ- 
ten Instrument  which  msy  be  transferred 

by  Indorsement  and  delivery,  or  by  deUrerj 
alone,  so  as  to  give  the  indorsee  the  Im*1 
title,  and  enable  him  to  sue  In  his  own  name. 
15  Mo.  337. 

In  a  narrower  sense,  those  Instruments 
the  indorsee  of  which,  under  the  law  mer- 
chant, takes  free  of  certain  equities  and  de- 
fenses between  the  orlglttal  partlee. 

NEGOTIABLE  WORDS.  See  "Words  of 
Negotiikbiltty." 

NEGOTIATION.  The  deliberation  which 
takes  place  between  the  parties  toucliing  a 
proposed  agreement. 

That  which  transpires  In  iTie  negotiation 
makes  no  part  of  the  agreement,  unless  in- 
troduced Into  It.  It  Is  a  general  rule  that 
no  evidence  ran  be  given  to  add.  diminish, 
contradict,  or  alter  a  written  instrument 
1  Dall.  (Pa.)  426;  4  DaU.  (Pa.)  840  ;  8  Berg. 
&  R.  (Pa.)  609. 

 In  Mercantile  Law.   The  act  by  which 

a  bill  of  exchange  or  promissory  note  is  put 
Into  circulation  by  being  passed  by  one  of 
the  original  parties  to  another  person. 

Until  an  accommodation  bill  or  nnt(^  has 
been  negotiated,  there  is  no  contract  which 
can  be  enforced  on  the  note;  the  contract, 
either  express  or  implied,  that  the  party  ac- 
commodated will  indemnify  the  other,  is, 
tlU  then,  oondltlonal.  8  Man.  ft  O.  811. 

NEGOTIORUM  GE8TI0  (Lat)  In  the  elT- 

il  law.  Literally,  a  doing  of  business  or 
businesses;  a  species  of  8pontaneou.s  agency, 
or  an  interference  l)y  one  in  the  affairs  of 
another,  in  his  absence,  from  benevolence 
or  friendship,  and  wttboot  anfhoritsr.  8 
Kent,  Comm.  616,  note;  Inst  8.  88.  1;  Dig. 
3.  5. 

The  Intervention  of  a  person  acting  with- 
out authority  in  transacting  the  affairs  of 

another.  ' 

NEGOTIORUM  GESTOR  (Lat)  In  civil 
law.  One  who  sponiani ously,  and  without 
authority,  undertakes  to  act  for  another, 
during  his  absence.  In  his  aflaiTS. 

In  cases  of  this  sort,  as  he  acts  wholly 
without  authority,  there  can,  strictly  speak- 
ing; he  no  contract;  but  the  civil  law  raises 
a  ifiMH  mandate  hy  Implication  for  the  htm^ 
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fit  of  th%  owner  In  many  such  cases.  Mack- 
eld.  Civ.  Law.  §  460;  2  Kent.  Ck>mm,  C16. 
note;  Story,  Bailm.  §§  82.  18'J. 

NEGRO.  Generally  a  person  belonging  to 
tlM  African  race,  and  having  such  a  propor- 
tion of  African  blood  as  will  identify  him 
with  that  race.  5  Jones.  Law  (N.  C.)  11;  80 
Va.  544. 

It  has  been  held  to  mean  a  black  man  and 
not  to  include  a  mnlatto.  18  Ala.  SO. 

NEIF.  In  old  English  law.  A  woman 
wbo  waa  born  a  Ttllein.  or  a  bond  woman. 

NEIGHBORHOOD.  The  immediately  adja- 
cent locality.  See  27  Mo.  App.  684;  68  N. 
H.  2M. 

NEMBDA  (Teut.)  In  Swedish  and  Gothic 
law.   A  Jury.   3  BI.  Comm.  849,  888;  Barr. 

Obs.  St.  18,  note  (z). 

NEMINE  CONTRADICENTE  (usually  ab- 
brefTlated  nem.  eon.)  Words  used  to  sig- 
nify the  unanimous  consent  of  the  house  to 
which  they  are  applied.  In  England,  they 
are  need  in  the  honie  ot  eommona;  in  the 
honne  of  lords,  the  words  nsed  to  eonwvj 
the  same  Idea  are  nrmine  dissent iente. 

NEMINEM  OPORTET  E8«E  8AP1ENTI0- 
rem  leoibua.  Ko  man  nead  he  wlaor  than 
thelawa.  Oo.  Utt  87. 

NEMO  ADMITTENDU8  EST  INHABILI- 

tare  sefpsum.  No  one  is  allowed  to  incapaci- 
tate himself.  Jcnk.  Cent.  Cas.  40.  But  see 
"To  Stultify;"  5  Whart  (P*.)  871;  8  Kent. 
Comm.  451,  note. 

NEMO  AGIT  IN  SEIPSUM.  No  man  acts 
against  himself  ( Jenk.  Cent.  Cas.  40) ;  there- 
fore no  man  can  be  a  judge  In  his  own  cause 
(Broom.  I.eg.  Max.  f3d  London  Ed.]  20i, 
note:  4  Blng.  151;  2  Exch.  596;  18  C.  B.  253; 
8  Bam.  *  Aid.  888). 

NEMO  ALIENAE  REI,  8INE  8ATISDA- 

tlone,  defensor  idoneus  intelligitur.  No  man 
is  considered  a  competent  defender  of  an- 
other's property,  without  aecniltar.  1  Curt. 
C.  C.  (U.  S.)  202. 

NEMO  ALIENO  NOMINE  LEGE  AGERE 
potest.  No  man  can  sue  at  law  in  the  name 
€f  another.  Dig.  60.  17.  188. 

NEMO  ALIQUAM  PARTEM  RECTE  IN- 
telligere  potest,  antequam  totum  iterum 
atque  Iterum  perlegit.  No  one  can  properly 
nndenrtand  any  part  of  a  thing  tUl  h«  has 
read  through  the  wholo  again  and  agabL  8 

Coke,  59. 

NEMO  ALLEGAN8  8UAM  TURPITUDI- 
nem,  audlendua  est.  No  one  alleging  hla  own 

turpitude  is  to  be  heard  as  a  wftnMS.  4 
Inst.  279;  3  Story  (U.  S.)  514.  516. 

NEMO  BI8  PUN  ITU  R  PRO  EODEM  DE- 
Hole.  No  <me  can  be  punished  twice  for  the 

same  crime  or  misdemeanor.  8  &wk.  P.  C. 
377;  4  Bl.  Comm.  815. 


NEMO  COQITATiONIS  POENAM  PATl- 

tur.  No  one  suffers  punishment  on  accooat 
of  his  thoughts.    Tray.  Lat.  Max.  362. 

NEMO  COGITUR  REM  8UAM  VENDERE, 
etiam  Justo  pretio.  No  one  is  bound  to  sell 
his  property,  even  for  a  Jnat  price.  Bui  aee 
"Bminent  Domain." 

NEMO  CONTRA  FACTUM   8UUM  VE- 

nire  potest.  No  man  can oontradiot  hi* owft 

deed.    2  Inst.  66. 

NEMO  DAMNUM  FACIT,  NISI  QUI  ID 
fecit  quod  facere  Jus  non  habei.   No  one  is 

considered  as  doing  damage  unless  he  who 
is  doing  what  he  has  no  right  to  do.  Dig. 
50.  17.  161. 

NEMO  DARE  POTEST  QUOD  NON  HA- 
bet.  No  man  can  give  that  which  he  haa  not. 
Fleta»  Ub.  8,  c  15.  i  8. 

NEMO  DAT  QUI  NON  HABET.  No  one 
can  give  who  does  not  possess.  Jenlc  Cent. 
Caa.  860. 

NEMO  DE  DOMO  8UA  EXTRAHt  DC- 
bet.  A  citizen  cannot  be  taken  hy  forco  fnjm 
his  house  to  be  conducted  before  a  Judge  or 
to  prison.  Dig.  50.  17.  108.  This  maxim  la 
favor  of  Roman  liberty  is  much  the  same  as 
that  every  man's  house  is  his  castle.  Broom. 
Leg.  Max.  (8d  London  Bd.)  884. 

NEMO  DEBET  ALIENA  JACTURA  LO- 
cupletarl.  No  one  ought  to  gain  bj  an* 
other's  loss.   2  Kent,  Comm.  336. 

NEMO  DEBET  BIS  PUNIRI  PRO  UNO 
delicto.  No  one  ought  to  be  punlshe<l  twice 
for  the  same  offense.  4  Coke,  48;  11  Coke^ 
59b. 

NEMO  DEBET  BIS  VEXARI  PRO  [UNA 
etl  eadem  causa.  No  one  should  be  twice 
harassed  for  the  same  cause.  2  Johns.  (N. 
T.)  84.  87.  188;  18  J<»hns.  (N.  T.)  168;  8 

Wond.  (N.  Y.)  10.  38;  2  Hall  (N.  Y.)  454;  8 
Hill  (N.  Y.)  420;  6  Hill  (N.  Y.)  133;  2  Barb. 
(N.  Y.)  l!.sri;  r.  Barb.  (N.  Y.)  32;  5  Pet,  (U. 
S.)  61;  1  Archb.  Prac.  (Chit.  Bd.)  476;  8 
Mass.  365;  17  Mass.  425. 

NEMO  DEBET  BI8  VEXARI,  81  CON- 
Stat  curiae  quod  alt  pro  una  et  sadsm  oauafc 

No  man  ought  to  be  twice  punished,  if  tt 
appear  to  the  court  that  it  is  for  one  and 
the  same  cause.  Coke.  61;  Broom,  Lag. 
Max.  (3d  London  Ed.)  294. 

NEMO  DEBET  ESSE  JUDEX  IN  PRa 
pria  causa.    No  one  should  be  Judge  in  his 

own  cause.   12  Coke.  114;  Bromn.  Lag.  Mnz. 

(3d  London  Kd.)  111. 

NEMO  DEBET  IMMI8CERE  8E  REI 
allenae  ad  se  nihil  pertinent!.  No  one  should 
interfere  in   what  no  mj  coneems  him. 

Jenk.  Cent  Chs.  18. 

NEMO  DEBET  IN  COMMUNIONE  INVl- 
tus  teneri.  No  one  should  be  retained  In  n 

partnership  against  his  will.  2  Sandf.  Ch. 
(N.  Y.)  668.  693;  1  Johns.  (N.  Y.)  106. 114. 


Digitized  by  Google 


NBMO  DEBET,  ETa 


(621) 


NEMO  POTEST,  ETC. 


■MO  DEBET  LOCUPLETARI  EX  AL- 
incommodo.  No  one  ought  to  be  made 
ttA  eat  of  •aotlier't  loss.  Jenk.  Geat  Otm. 
4;  10  Bwb.  (N.  T.)  6M*  681. 

NEMO  DEBET  REM  8UAM  SINE  FACTO 
aut  defectu  auo  amittere.  No  one  should  lose 
kia  property  wtthoot  bis  aet  or  negUfeoce. 
Go.  litt  W. 


NEMO  DUOBUS  UTATUR  0FFICII8. 

one  should  fill  two  offices.    4  Inst.  100. 


No 


NEMO  EJU8DEM  TENEMENT!  SIMUL 
poteat  aaae  haefee  at  domlnua.  No  one  can 

be  at  the  same  time  heir  and  lord  of  the 
aame  flef.    1  Reeve.  Hist.  Eng.  Law.  106. 

NEMO  ENIM  ALIQUAM  PARTEM  REC- 
to  Intelligere  poaalt  antaquam  totum  Harttm 

atque  Iterum  perlegerit.  No  one  Is  able  right- 
ly to  understand  one  part  before  he  has 
again  and  again  read  throni^  tbo  wbole. 
Broom,  Leg.  ICaac  59S. 

NEMO  EST  HAERE8  VIVENTIS.  No  one 
Is  an  heir  to  the  living.  Co.  Lltt.  22b;  2  Bl. 
Comm.  70,  107,  208;  Viner,  Abr.  "Abeyance;" 
i  Bout.  Inat  16»4,  1882  ;  2  Jobna.  (N.  T.)  86. 

NEMO  EST  SUPRA  LEQE8.    NO  OttO  Is 

above  the  law.    Lofft.  142. 


NEMO  EX  ALTERIU8  FACTO  PRAE- 
gravart  debet.  No  man  ongbt  to  be  burden- 
ed In  consequence  of  another's  act.  2  Kent, 
Comm.  64G;  Poth.  Obi.  (Evans*  Ed.)  133. 

NEMO  EX  CONSILIO  OBLIQATUR.  No 
man  is  bound  for  the  advice  he  gives.  Story, 
Balln,  I IM. 

NEMO  EX  DOLO  8UO  PROPRIO  RELE- 
votur»  aut  auxillum  capiat.  Let  no  one  be 
relloTed  or  gain  an  advantage  by  his  own 
teand.  A  clvll>law  maxUn. 

NEMO  EX  PROPRIO  DOLO  CONSEQUI- 
tur  aettonem.  No  one  acqnirea  a  right  of  ac-  j 
ticA  firam  hit  owtt  wrong.  Broom.  Leg.  Max. 
(Sd  London  Bd.)  STO. 

NEMO  EX  SUO  DELICTO  MELIOREM 
•uam  conditionem  facere  potest.  No  one  can 
improve  his  condition  by  his  own  wrong. 
Dig.  50.  17.  184.  1. 

NEMO  IN  PROPRIA  CAUSA  TESTIS  ES- 
ae  debet.  No  one  can  be  a  witness  in  his 
own  canae.  But  to  this 'rule  there  are  many 
exceptloiia.  1  BL  Comm.  448;  8  Bl.  Comm. 
870. 

NEMO  1NAUDITU8  CONDEMNARl  DE- 
bet,  al  nen  ett  eontumax.  No  man  on^t  to 

be  condemnor^  unheard,  unless  bO  be  OOn- 
tnmacious.   Jenk.  Cent.  Cas.  18. 

NEMO  JUS  SIBI  DICERE  POTEST.  No 

one  can  dfclare  the  law  for  himself.  No 
one  is  entitled  to  tako  tho  law  Into  bis  own 
bands.    Tray.  Lat.  Max.  366. 

NEMO  MILITAN8  DEO  IMPLICETUR 
aecularibus  negotlla.  No  man  warring  for 


God  should  be  tronbled  by  leealar  boalneaa. 

Co.  Litt.  70. 

NEMO  NA8C1TUR  ARTIFEX.  No  on*  la 
bom  an  arttfloer.  Go.  Lltt  97. 

NEMO  PATRIAM  IN  QUA  NATU8  EST 
exuere.  nec  llgeantiae  debitum  ejurare  pes- 
alt.  No  man  can  renounce  the  country  in 
which  he  was  bom,  nor  adjure  the  obIlga> 
tlon  of  his  allegiance.  Co.  IJtt.  129a;  3 
Pet.  (U.  S.)  155;  Broom,  Leg.  Max.  I3d  Lon- 
don Ed.)  72.  Sec  "Allegiance;"  "Bxpatrin* 
Uon;"  "NaturalizaUon." 

NEMO  PLUS  COMMODI  HEREDI  SUO 
relinquit  quam  ipse  habuit.  No  one  leaves  a 
greater  benefit  to  his  bieir  tban  be  had  him* 
self.   Dig.  60.  17. 120. 

NEMO  PLUS  JURIS  AD  ALIENUM 
transferre  potest,  quam  ipse  habet.  One  can- 
not transfer  to  another  a  larger  right  than 
he  himself  baa.  Co.  Utt  309b:  Wingate, 
Iffaz.  56;  2  Kent,  Comm.  884;  1  Story,  ConL 

(4th  Ed.)  417.  note;  8  Coke,  118;  10  Fat 

(U.  S.)  161.  175. 

NEMO  POTEST  CONTRA  RECORDUM 
veriflcare  per  patriam.  No  one  can  verify  by 
the  country  against  a  record.  The  issue 
upon  a  record  cannot  be  tried  by  a  jury,  t 
Inst  880. 

NEMO  POTEST  ESSE  DOMINUS  ET 
tfaeres.  No  one  can  be  both  owner  and  belr. 
Hale,  Hist  Com.  Law,  c.  7. 

MEMO  POTEST  ESSE  SIMUL  ACTOR  ET 
Judex.  No  one  can  be  at  the  same  time 
judge  and  suitor.  Broom.  I.,eg.  Max.  (3d 
London  fid.)  112;  13  Q.  B.  327;  17  Q.  B. 
1;  16  0.  B.  796;  1  C.  B.  (N.  S.)  328. 

NEMO  POTEST  ESSE  TENEN8  ET  DO- 

minue.  No  man  can  be  at  the  aame  time  tenf 
ant  and  landlord  (Of  the  same  tenement). 

Gilb.  Ten.  102, 

NEMO  POTEST  FACERE  PER  ALIUM 
quod  per  ae  non  poteet  No  one  ean  do  that 

by  another  which  ho  cannot  do  Iff  himi^f. 

Jenk.  Cent.  Cas.  237. 

NEMO  POTEST  FACERE  PER  OBLIQ* 
uum  quod  nen  peteal  facere  per  dlreetvm. 

No  one  can  do  that  indirectly  whiCh  oau* 
not  bl'  (lone  directly.   1  Eden.  512. 

NEMO  POTEST  MUTARE  CONSILIUM 
suum  in  alterius  injuriam.  No  one  can  change 
his  purpose  to  the  injury  of  another.  Dig. 
50.  17.  75;  Broom,  Leg.  Max.  (3d  London 
Bd.)  88;  7  Jobna.  (N.  T.)  477. 

NEMO  POTEST  PLUS  JURIS  AD  ALIUM 
transferre  quam  ipse  habet.  No  one  can 
transfer  a  greater  right  to  another  than  he 
himself  haa.  Co.  Litt.  309;  Wingate.  Max. 
66.  ' 

NEMO  POTEST  SIBI  DEBERE.  No  one 
can  owe  to  himseU.  See  "Confnaion  of 
Rights." 
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NEMO  PRAE8EN8  NI8i  INTELLIQAT. 
One  to  not  present  mileee  he  imderstMide. 


NEMO  PRAESUMITUR  ALIENAM  P08- 
terltatem  suae  praetulisM.  No  one  is  pre- 
snmed  to  hsre  preferred  another^  poeterlty 
to  his  own.  Wlo^ito^  Vmol  28S. 

NEMO    PRAESUMITUR   DONARE.  No 

one  is  iirt'sunied  to  give. 

NEMO  PRAESUMITUR  E88E  IMMEMOR 

Wise  aeleniM  eslutle»  et  mexlme  In  nrtfetilo 

mortis.  No  man  Is  presumed  to  be  forgetful 
Of  liis  eterual  weiiare,  and  particularly  at 
the  point  Of  denth.  6  Ooko,  78. 

NEMO  PRAESUMITUR  LUDERE  IN  EX- 
tremls.  No  one  Is  presomed  to  trifle  at  the 

point  of  death. 

NEMO  PRAESUMITUR  MALUS.   No  one 

to  presnined  to  he  bed. 

NEMO  PROHtBETUR  PLURE8  NBQO- 

tlationes  sive  artes  exercere.  No  one  is  re- 
strained from  exerciBing  several  Idnds  of 
hnstness  or  arts.  11  Oofco*  M. 

NEMO   PROHIBETUR  PLURIBU8  DE- 

fensionibus  uti.  No  one  Is  restrained  from 
using  several  defenses.  Co.  Litt.  304;  Win- 
sato»  Max.  479. 

NBMO  PRUDEN8  PUN  IT  UT  PRAETER- 
Ita  revoeentur,  sed  ut  futura  praeveniantur. 
No  wise  one  punishes  that  things  done  may 
be  revoked,  but  that  fatore  wrongs  may  he 

prevented.    3  Bulst.  17. 

NEMO  PUNITUR  PRO  ALIENO  DELIC- 
to.  No  one  to  to  he  ponUdied  flor  the  crime 
or  wrong  of  another.  WlngMOi  Ifaa.  886. 

NEMO  PUNITUR  SINE  INJURIA,  PAC- 
to,  eeu  defelto.  No  one  is  punished  naless 
for  some  wrong;  act,  or  defsnlt  S  bist  187. 

NEMO,  QUI  CONDEMNARE  POTEST, 
absolvere  non  potest.  No  one  who  may  con- 
demn is  unabie  to  acquit   Dig.  60.  17.  87. 

NEMO  SIBI  ESSE  JUDEX  VEL  SUIS  JUS 
dicere  debet.  No  man  ought  to  be  his  own 
judge,  or  to  administer  Justice  in  cases 
where  his  relations  are  concerned.  12  Coke, 
113;  Code.  8.  6.  1;  Broom,  Leg.  Itaac  (8d 
London  Bd.)  111. 

NEMO  SINE  ACTIONE  EXPERiTUR,  ET 
hoe  non  sine  breve  sive  libello  oonventionall. 
No  one  goee  to  law  without  an  actton.  and 
nn  one  can  bring  an  action  without  a  writ 

or  bill.   Bracton.  112. 

NEMO  TENETUR  AD  IMP088IBILE.  No 
one  to  hound  to  an  ImposslbtlltT.  Jmik. 
Gent  Oas.  7.  , 

NEMO  TENETUR  ARMARE  ADVERSA- 
rum  contra  se.  No  one  is  bound  to  arm  his 
adversary.   Wlngate.  Max.  665. 


NEMO  TENETUR  EOERE  IN8TRUMEN- 
ta  oontra  ae.  No  man  to  hound  to  produce 
writings  against  himself.  BeU.  Diet. 

NEMO  TENETUR  INPORMARE  QUI  NE8- 

clt  sed  quisquis  scire  quod  informat.  No  one 
who  is  ignorant  of  a  thing  is  bound  to  give 
Information  of  it.  but  every  one  fs  bound  to 
know  that  which  he  gives  Information  oC 

Branch.  Princ. ;  Lane,  Excb.  110. 

NEMO   TENETUR  JURARE    IN  SUAM 
i  turpitudinem.  No  one  is  bound  to  testify  to 
hto  own  baseness. 

NEMO  TENETUR  PRODERE  8EtP8UM. 

No  one  is  bound  to  betray  himself.  In  other 
words,  no  one  can  be  comi>elled  to  criminate 
himself.  Broom,  Leg.  Max.  968. 

NEMO  TENETUR  8EIP8UM  ACCUSAftC. 

No  one  Is  bound  to  accuse  himself.  Win 
gate.  Max.  486;  Broom,  Leg.  Max.  (3d  Lon- 
don ad.)  871;  1  BL  Comm.  448;  14  Meea.  * 
W.  886. 

NEMO  TENETUR  SEIP8UM  INFORTU- 
nile  et  periculls  eiqwnere*  No  one  is  bound 
to  expose  hlmselt  to  mtaCortune  and  dnn> 
gers.  Co.  litt  168. 


Ho 


NBMO  UNQUAM  JUDICET  IN 
one  can  erer  he  a  Judge  In  hto  own 


NEMO  UNQUAM  VIR  MAGNUS  FUIT 
sine  eliquo  divino  afltotu.  No  one  waa  erer 
a  great  man  without  some  divine  tnaptoa* 
tlon.  Cloefo. 

NEMO  VIDETUR  FRAUDARE  EOS  QUI 
aciunt,  et  consentiunt.  No  one  is  considered 
as  deceiving  thoae  who  know  and  consent 
Dig.  80.  17.  148. 

NBMY,  or  NEMI  (Law  Fr.)  Not  Vmm 
eome  keirr,  not  as  heir.  Litt  §  8. 


NEPHEW.  The  son  of  a  brother  or  I 
Ambl.  614;  1  Jac.  207. 

The  Latin  nepos.  from  which  "nephew"  Is 
(l«>riv(  il.  was  iist  il  in  tlx'  civil  law  for  nephew, 
but  more  properly  for  grandson;  and  we  ac- 
cordingly find  nevem,  the  original  form  of 
nephew.  In  the  sense  of  grandsim.  Brttton, 
c.  119. 

NEPUOY  (Old  Scotch).    In  Scotch  Uw. 

A  grandson.    SQune  de  Terh^  Sign.  loe. 


NETHER  HOUSE  OP  PARLIAMENT.  The 
house  of  commons  was  so  called  in  the  time 

of  Henry  VIII. 


NEMO  TENETUR  DiViNARE.  No  one  is 
bound  to  foretell.  4  Ooke,  88;  10  Coke,  66a. 


NEUTRALITY.   The  sUte  of  a 
which  takes  no  part  between  two  or  mete 

other  nations  at  war  with  each  other. 

Neutrality  consists  in  the  observance  of 
a  strict  and  honest  impartiality,  so  as  not  to 
afford  advantage  in  the  war  to  either  party, 
and  particularly  in  so  far  restraining  ita 
trade  to  the  accustomed  oonrse  whMi  to 
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held  in  time  of  peace  m  not  to  render  as- 
•Isteaoe  to  one  of  the  belllserente  In  escap- 
ing the  effects  of  the  other's  hostilities. 
Even  a  loan  of  money  to  one  of  the  belliger- 
ent parties  is  considered  a  violation  of  neu- 
trality. 9  J.  B.  Moore.  586.  A  fraudulent 
neutralfty  is  considered  as  no  neutrality. 

NEVER  INDEBTED  (Law  Lat.  nunquam 
MeMtefw).  In  BniJIsli  praetioa  A  form  of 
plea  in  ar  t  ions  of  debt  on  simple  contract, 
•tibstituted  by  the  late  pleading  rules  In 
place  of  the  plea  of  nil  ihhct  (q.  r.)  Reg. 
Hillary  Term,  4  Wm.  IV.;  Steph.  Pi.  156. 
The  rabetanee  of  It  Is  that  the  defendant 
**nAT0r  was  indebted  in  manner  and  form  as  i 
In  the  declaration  alleged."  Id.  It  is  made 
the  proper  form  of  plea  In  casea  where  the 
defendant  means  to  deny,  In  point  of  fact, 
the  existence  of  any  express  contract  to  the 
effect  alleged  in  the  declaration,  or  to  deny 
the  matters  of  fact  from  which  such  contract 
woidd.  by  law,  be  Implied.  Wharton. 

NEW  ASSIGNMENT.  A  resUtement  of 
the  eaoee  of  action  br  tbB  plaintiff,  with 

more  particularity  and  certainty,  but  con- 
sistently with  the  general  statement  in  the 
declaration.  Stepii.  PL  241;  SO  Jolms.  (N. 
Y.)  43. 

Its  purpose  is  to  avoid  the  effect  of  an 
evasive  plea  which  apparently  answers  the 
declaration,  though  it  does  not  really  apply 
to  Om  matter  whfdh  the  plalntllf  liad  in  view. 
1  Wm.  Saund.  299b,  note  6.  Thus,  if  a  de 
fendant  has  committed  two  assaults  on  the 
plaintiff,  one  of  which  is  Justlllable.  and  the 
other  not,  as  the  declaration  may  not  distin- 
guish one  from  the  other,  the  defendant  may 
justify,  and  the  plaintiff,  not  being  able 
either  to  traverse,  demur,  or  confess  and 
auroid,  mnat  make  a  new  assignment. 

NEW  FOR  OLD.  A  term  used  in  the  law 
«r  insnranoe  te  eaaea  of  adJtMtment  of  a  loss 
when  it  has  been  but  partial.  In  making 
sncb  adjustment,  the  rule  is  to  apply  the  old 
materials  towards  the  payment  of  the  new, 
by  deducting  tixe  value  of  them  from  the 
gross  amount  of  the  eotpenses  for  repairs,  and 
to  allow  the  deduction  of  one-third  new  for 
old  upon  the  balance.  See  1  Cow.  (N.  Y.) 
266;  4  Cow.  (N.  T.)  246;  4  Ohio,  284;  7  Pick. 
(ICaas.)  269;  14  Pick.  (Maaa)  141. 


NEW  INN.  An  hm  Of  Chancery. 
"Inns  of  Chancery." 


NEW  MATTER.  In  plr-adinp:.  Matter  ex- 
trinsic to  the  matter  in  the  pleading  to 
which  the  party  Introdncing  the  same  an- 

«wf>rp  or  replies.    7  Ihm  (N.  Y.)  482. 

Facts  different  from  those  alleged  in  the 
complaint,  and  not  embraced  within  the  ju- 
dicial inquiry  into  their  truth.   16  S.  C.  586. 

Thus,  payment  (16  N.  Y.  197:  26  Ohio  St 
276).  fraud  in  obtaining  the  instrument 
sued  on  (20  Minn.  411),  or  llmitatiooa  (57 
Iowa,  807)  conatltute  new  mattw. 

NEW  PROMISE.  A  contract  made  after 
the  original  promise  has,  for  some  canse. 


been  rendered  invalid,  by  which  the  promiser 
agrees  to  fulfill  such  original  promise. 

NEW  STYLE.  The  modern  system  of 
computing  time  was  introduced  into  Great 
Britain  A.  D.  1762,  the  3d  of  September  of 
that  year  being  reckoned  as  the  I4th. 

NEW  TRIAL.  In  practice.  A  rehearing  of 
the  legal  rights  oi'  ttu"  parties,  upon  disputed 
facts,  before  another  jury,  granted  by  the 
trial  court,  or  a  reviewing  on  application  of 

the  party  dissatisfied  with  the  n  snlt  of  the 
previous  trial,  upon  a  proper  case  being  pre- 
sented for  the  purpose.  4  Chit.  Prac  20;  2 
Graham  &  W.  Now  Tr.  22. 

NEW  TRIAL  PAPER.  In  English  prac- 
tice. A  paper  containing  a  list  of  causes 
in  whi(  h  rules  nisi  have  been  obtained  for 
a  new  trial,  or  for  entering  a  verdict  in  place 
of  a  ttonsait,  or  for  entering  Judgment  non 
obstante  xfOntMeto,  or  for  otherwise  varying 
or  setting  aaide  proceedings  which  have 
taken  place  at  nM  prUu.  These  are  called 
on  for  argument  in  the  order  in  which  they 
Stand  in  the  paper,  on  days  appointed  by 
the  Jadgea  for  the  porpoae.  Brown. 

NEW  WORK.  In  the  dvll  law.  An  edi- 
fice or  other  work  newly  commenced  on  any 
gronnd  whatever.  Civ.  Code  La.  art.  852. 

NEWLY.DiSCOVERED  EVIDENCE.  Plt>of 
of  some  new  material  fact  in  a  ease,  aaeer- 

tained  since  the  decision. 

To  constitute  such  newly-discovered  evi- 
dence as  is  ground  for  a  new  trial,  the  evi- 
dence must  be  new  and  material,  not  merely 
Impeaching  (126  m.  122;  24  Pick.  [Mass.] 
246;  (57  Barb.  [N.  Y.l  411;  36  Minn.  323).  nor 
cumulative  (20  Conn.  306;  43  Barb.  IN.  Y.] 
203).  It  must  have  been  disoovered  since 
the  former  trial  fSO  Mc  263;  27  How.  Pr. 
[N.  Y.]  524).  and  roasonal)le  diligence  must 
have  l)een  used,  without  success,  to  discover 
it  in  time  for  the  trial  (113  111.  82  :  84  Minn 
2n;  26Hnn[N.  T.]  95). 


NEWSPAPER.  A  printed  publication,  is- 
sued in  numbers  at  stated  intervals,  con- 
veying Intelligence  of  passing  events.  The 
term  "newspaper"  Is  commonly  applied  to 
such  publications  only  aa  are  issued  in  a 
single  sheet,  and  at  sliort  intervals,  as  dally 
or  weelvly.  4  Op.  Attys.  Qm.  U.  a  10:  7 
Bxch.  97. 

As  used  in  statutes  regulating  (he  publica 
tlnn  of  legal  nntircs,  .  fi  .  ;i  iii'svspaper  must 
contain  matter  of  general  interest;  a  Journal 
confined  to  Uie  tntereste  of  a  single  trade 
or  profession  not  being  within  the  term.  25 
Minn.  147.  But  see  75  111.  51.  But  where, 
though  the  main  body  of  the  paper  is  de> 
voted  to  some  apedal  interest,  there  is  in 
each  iesue  one  or  more  columns  of  general 
news  and  reading  matter  and  advertise- 
ments confined  to  no  one  calling  or  trade,  the 
publication  is  a  newspaper.  IH  111.  212 
(law  Journal) ;  38  Minn.  349  (religious  week- 
ly); 43  N.  Y.  Supp.  720  (dally  mercanUle 
Jooraal). 

NEXI.   In  Roman  law.   Persons  boond 
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(»exi)  ;  that  is.  Insolvents,  who  might  be 
held  in  bondage  by  their  creditors  until  their 
debts  were  discharged.  Vlcat;  Heinec.  Ant. 
Rom.  lib.  3.  tit.  380;  CalT.  Lex.;  liaekeld. 

Civ.  Law.  §  486a. 

NEXT  FRIEND.  One  who,  without  being 
regularly  appointed  guardian,  icts  for  the 
benefit  of  an  infant,  married  woman,  or  oth- 
«r  person  not  «tti  /vrte.   Same  as  prscfteto 


NEXT  OF  KIN.  The  next  of  kin  of  a  de- 
ceased person  are  his  nearest  blood  rela- 
tlTes.   It  has  been  held  that  the  next  of  kin 

Included  all  blond  relatives  who  took  under 
the  statute  of  disinbution  (28  How.  Pr.  [N. 
Y.]  417):  but  the  more  modern  holding  is 
that  it  includes  only  the  nearest  in  blood, 
excluding  some  who  may  be  within  the  stat- 
ute (loi)  Mass.  226).  It  includes  relatives 
of  the'  half  blood. 

Tiie  terra  does  not  Include  a  aiirTlTinK 
husband  or  wife,  they  not  being  related  by 
blood.    113  Mass.  431;  44  111.  446;  69  N.  Y. 

NEXUM  (Lat)  In  Roman  law.  The  trans- 
fer of  the  ownership  of  a  thinp,  or  the  trans- 
fer of  a  thing  to  a  creditor  as  a  security. 

In  one  sense,  nexum  includes  tnancipium ; 
In  another  sense,  mancipium  and  nesum  are 
opposed,  In  the  same  way  as  sale  and  mort* 
gage  or  pl^ds^e  are  opposed.  The  formal 
part  of  both  transactions  consisted  in  a 
transfer  per  ae»  et  Hbram.  The  person  who 
became  nervs  by  the  effect  of  a  nesum 
placed  himself  in  a  servile  condition,  not 
becoming  a  slave,  his  innnmitas  being  only  in 
suspense,  and  was  said  to  be  nejitrn  iaire.  Tb» 
phrases  nesi  datiOt  newi  WberattOt  respectlTe' 
ly  express  the  oontractlnf  and  the  release 
from  the  obligation. 

NICHIL.    An  old  form  of  »f7i(7  fq.  r.l 

NIECE.  The  daughter  of  a  brother  or  sis- 
ter. AmbL  614;  1  Jao.  107. 

NIEFE.  In  old  English  law.  A  woman 
bom  In  TaasalM«< 

NIENT  (Law  FT.)   Nothing:  not;  null. 

NIENT  COMPRISE  (Law  FT.  not  Includ- 
ed). An  exception  taken  to  a  petition  be- 
cause the  thing  desired  is  not  contained  in 
that  deed  or  proceeding  wheroom  tb€  peti- 
tion is  founded.  Tomlins. 

NIENT  CULPABUE  (Law  Fr.  not  guUty). 
The  name  ot  a  plea  used  to  deny  any  charge 
of  a  criminal  nature,  or  of  a  tort 

NIENT  DEDIRE  (Law  Fr  to  say  nothing). 
Words  used  to  signify  that  Judgment  be 
rendered  against  a  party  because  he  does 
not  deny  the  cause  of  action;  L  e.,  by  de- 
fault. 

When  a  telr  and  impartial  trial  cannot  be 
had  in  tbe  eoiinty  where  the  venue  is  laid, 
the  praeticc  iu  tlie  English  courts  is.  on  an 
affidavit  of  tlic  «  iiu  umstances,  to  cluince  It 
In  transitory  actions;  or,  in  local  actions,! 
they  will  give  leave  to  enter  a 


on  the  roll,  with  a  uient  deilirr,  in  order  to 
have  the  trial  in  another  county.  1  Tldd. 
Prac  (Sth  Bd.)  666. 

NIENT  LE  FAIT  (Law  Fr.)  In  pleading. 
The  same  as  non  est  factum,  a  plea  by  which 
the  defendant  asseru  that  the  deed  decUrad 
upon  is  not  hla  dead. 

NIENT  8EI8I.  In  old  pleading.  Not  aela- 

ed.    The  general  plea  in  the  writ  of 
Crabb,  Hist.  Eng.  Law.  424. 


NIGER  LIBER.  The  black  book  of  _ 
ter  in  the  exdiequer;  diartutariea  of 
beys,  cathedrals,  etc. 


NIGHT.  That  space  of  time  during  which 
the  sun  is  below  the  horison  of  the  earth, 
except  that  short  space  which  precedes  its 
rising  and  follows  its  setting,  during  whirl  . 
by  its  light,  the  countenance  of  a  man  may 
be  disoemed.  At  comnum  law,  the  idght.  for 
the  purpose  of  burglary,  does  not  begin  until 
after  and  ceases  when  there  is  daylight 
enough  to  discern  a  man's  countenance.  1 
Hale,  P.  C.  560;  4  BL  Comm.  224;  10  N.  H. 
105;  42  Vt  689.  See  "Daytime." 

NIGHT  MAGISTRATE.  A  constable  of  the 
night;  the  head  of  a  watch  house. 

NIGHT  WALKERS.  Persons  who  sleep  by 

day  and  walk  by  night  (3  Edw.  III.  c.  14); 
that  is,  persons  of  suspicious  appearance 
and  demeanor,  who  walk  by  night. 

Watchmen  may  undoubtedly  arrest  them : 
and  It  Is  said  that  private  persons  may  also 
do  so.  2  Hawk.  P.  C.  120.  But  see  3  Taunt. 
14;  Hammoud,N.  P.  135;  15  Viner,  Abr.  555; 
Dane,  Abr.  Indez. 

NIGRUM    NUNQUAM    EXCEDERE  DE- 
bet  rubrum.  The  black  should  never  go 
yond  the  red;  <.  e..  the  text  of  a  statnts 
shotild  never  be  read  in  a  sense  more  coo^ 
preheuBive  Than  the  rubric,  or  tltloi.  Ttay. 

Lat.  Max.  373. 

NIHIL,  NICHIL^  or  NIL  (LaL)  Nothing. 

 In  Practice.  A  return  made  by  a  Sher- 
iff to  a  writ  of  tdre  facias,  that  the  ball  or 
defendants  have  nothing  {HihU  habcnt)  by 
which  he  can  make  known  to  them.  2  Tldd. 
Prac  1124. 

A  return  formerly  made  to  process  of  at- 
tachment and  distringas  to  compel  the  ap- 
pearance of  a  defendant  3  Bl.  (^mm.  2S2. 

A  return  or  answer  formerty  made  by  a 
sheriff,  on  being  apposed  (that  is,  interrogat- 
e<l)  in  the  exchequer  concerning  illevia^le 
debts,  that  they  were  worth  noOiing.  Gov* 
elL 

—In  Amerloan  Law.  A  return  to  an  afe> 
tachment  In  gnmlshee  prooeea.   4  Fa.  flt 

232. 

NIHIL  ALIUD  POTEST  REX  QUAM 
quod  de  Jure  potest.  Tho  king  can  H»  mQ^ 
Uig  but  what  he  can  do  Justly.  11  Qdkm,  74. 

NIHIL  CAPIAT  PER  BREVE  (Lat.  that  he 
take  nothing  by  his  writ).  In  practice.  The 
form  o<  Judgment  agaiait  tiM  plalBtlff  In  an 
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action,  either  fn  bar  or  In  abatnmpnt.  When 
the  plaintiff  has  commenced  bis  proceedings 
hw  bUl.  the  Judgment  la  fUMI  capiat  per  ftO- 
tam.  Go.  Utt.  S6S. 

NIHIL  CONSENSU!  TAM  CONTRARIUM 
Mt  quam  vis  atque  metua.  Nothing  is  so  con- 
trary to  ooBteat  at  foreo  and  fear.  Dig.  60. 
17.  ue. 

NIHIL  DAT  QUI  NON  HABET.   He  glTes 

nothing  who  has  nothing. 

NIHIL  DE  RE  ACCRESCIT  El  QUI  NIHIL' 
In  re  quando  jus  accresceret  habet.    Nothing  ' 
accrues  to  him  who,  when  the  right  accrues, 
liaa  nothing  in  the  subject  matter.  Oo.  Lltt 

las. 

NIHIL  DIGIT  (Lat.  he  says  nothing).  The 
name  of  the  judgment  rendered  against  a 
defendant  who  fails  to  put  in  a  plea  or  an- 
swer to  the  plaintiff's  declaration  by  the  day 
asBipnfd.  In  such  a  casf,  judgment  Is  triven 
against  the  defendant  of  course,  as  he  says 
nothing  why  it  should  not  See  15  THner, 
Abr.  6§<i  Dane,  AlNr,  ladffb 

NIHIL  EST  ENIM  LIBERALE  QUOD  NON 
Idem  Justum.  For  there  is  nothing  generous 
which  Is  not  at  the  same  time  Just  t  Kent 
Gcnnm.  441,  note  (a). 

NIHIL  EST  MAQia  RATION  I  CONSENTA* 
neum  quam  eodem  mode  quodque  dissolvere 
quo  conflatum  est.  Nothing  is  more  conso- 
nant to  reason  than  that  evprythlng  should 
be  dissolved  In  the  same  way  in  which  it 
waa  made.  Shev.  Toach.  tSt. 

NIHIL  PACIT  ERROR  NOMINIS  CUM  DE 
eerpore  constat.  An  error  In  the  name  Is 
nothing  when  there  is  certainty  as  to  the 
thing.   11  Coke,  21:  2  Kent.  Comm.  S9S. 

NIHIL  HABET  (LaL  he  has  nothing).  The 
name  of  a  return  made  by  a  iherlff,  marshal. 

or  other  proper  officer,  to  a  scire  facias  or 
other  writ,  when  he  has  not  been  able  to 
serve  it  on  the  defendant  6  Whart  (Fa.) 
S67. 

Two  returns  of  nihil  are.  In  general,  equiv 
alent  to  a  service.  Yelv.  112;  1  Cow.  (N.  Y.) 
70;  1  Law  Rep.  (N.  C.)  491;  4  Blackf.  (Ind.) 
188:  t  Bin.  (Fa.)  40. 

NIHIL  HABET  FORUM  EX  8CENA.  The 
court  has  nothing  to  do  with  what  to  not  be* 

fore  It 

NIHIL  IN  LEGE  INTOLERABILIUS  EST, 
eandem  rem  diverso  Jure  censeri.  Nothing 
in  law  Is  more  intolerable  than  that  the  same 
ease  should  be  suhject  (in  dilferent  courts) 
to  different  -views  of  the  law.  4  Coke,  98. 

NIHIL  INFRA  REGNUM  8UBDIT0S  MA- 
gto  eonaervat  In  trwtquilitate  et  concordia 
quam  deblta  legum  admlnistratlo.  Nothing' 
preserves  in  tranquillity  and  concord  those 
who  are  subjected  to  the  i^anii'  cnvi^rnment 

better  than  a  dne  administration  of  the  laws. 
8  Inat  188. 


NIHIL  INIQUIUS  QUAM  AEQUITATEM 
nimis  intendere.  Nothing  Is  more  unjust 
than  to  extend  eanltjr  too  far.  Halk.  Wkl 
108. 

NIHIL  MAGIS  JUSTUM  EST  QUAM 
quod  necessarium  est.  Nothing  is  more  just 
than  what  is  necessary.  Dev.  12. 

NIHIL  NEQUAM  EST  PRAESUMENDUM. 

Nothing  wldced  is  to  be  prssnnied.  8  F. 

Wms.  583. 

I    NIHIL  PERFECTUM  EST  DUM  ALIQUlO 

,  restat  agendum.  Nothing  to  perfect  while 
something  remains  to  be  done.  9  OtkB,  9. 

NIHIL  PETI  POTEST  ANTE  ID  TEM- 
pus,  quo  per  rerum  naturam  persolvi  poeelt 
Nothing  can  be  demanded  before  that  time 
when,  in  the  nature  Of  things.  It  can  be  paid. 

Dig.  50.  17.  ISfi. 
NIHIL   POSSUM  US  CONTRA  VERITA- 

tern.  We  can  do  nothing  against  tmtli.  Doc- 
tor ft  8tnd.  dial.  8,  e.  8. 

NIHIL  PRAESCRIBITUR  NISI  QUOD 
posaidetur.  There  Is  no  prescription  for  that 
which  is  not  posseased.  B  Bam.  A  Aid.  877. 

NIHIL  QUOD  EST  CONTRA  RATIONEM 
est  licitum.  Nothing  against  reaaon  is  tow* 

ful.    Co.  Litt  97. 

NIHIL  QUOD  EST  INCONVENIENS  EST 
lleltum.  Nothing  InoonTenient  to  towfoL  4 
H.  L.  Caa.  146.  198. 

NIHIL  SIMUL  INVENTUM  EST  ET  PER- 
fectum.  Nothing  Is  Invented  and  perfected 
at  the  same  moment  Co.  Lltt  880;  8  Bl. 
Ckmun.  898»  note. 

NIHIL  TAM  CONVENIENS  EST  NATU- 
rali  aequitati  quam  unumquodque  dissolvi  eo 
llgamlne  quo  ligatum  est  Nothing  Is  so  con- 

ponant  to  natural  equity  as  that  each  thing 
should  be  dissolved  by  the  same  means  by 
which  it  was  bound.  2  Inst.  360;  Broom, 
L«g.  Max.  (3d  London  Ed.)  786.  See  Shep. 
Touch.  888. 

NIHIL  TAM  CONVENIENS  EST  NATU- 
rail  aequitati,  qu^m  voluntatem  domlni  vo- 
lentis  rem  suam  in  alium  tranaferre*  ratam 
haberi.  Nothing  is  more  eonformalde  to  nat* 

ural  'Equity  than  to  confirm  the  will  of  an 
owner  who  desires  to  transfer  his  property 
to  another.  Inat  8.  L  40;  1  Coke.  lOO. 

NIHIL  TAM  NATURALE  EST.  QUAM  EO 

gencre  quidque  dissolvere,  quo  colligatum 
est  Nothing  is  so  natural  as  that  an  obllga^ 
tlon  dionld  be  dissel^sd  by  the  same  prinel* 

pies  which  were  observed  In  contracting  It. 
Dig.  50.  17.  3."?.    See  1  Coke.  100;  2  InsL  359. 

NIHIL  TAM  PROPRIUM  IMPERIO  QUAM 
legibus  vivere.  Nothing  to  so  becoming  to 

aiithnritv  as  to  live  according  to  the  toW. 

I'leta.  lib.  1.  c.  17.  §  11;  2  Inst  63. 

NIL  AQIT  EXEMPLUM  LITEM  QUOD 
lite  reselvit  An  eaample  does  no  good  which 
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settles  one  quesUon  bjr  another.   16  Wend. 

<N.  Y.)  44.  49. 

NIL  DEBET  (Lat  be  owes  nothing).  In 
pleading.  The  general  issue  in  debt  on  sim- 
ple (ontrart.  It  is  in  the  following  form: 
"And  til.'  said  C.  D.,  by  E.  F.,  bls  attorney, 
con  -  s  and  defends  the  wrong  and  Injnrjr. 
when.  etc..  and  says  that  he  does  not  owe  the 
said  sum  of  money  above  demanded,  or  any 
part  tluTcof,  in  manner  and  form  as  the  said 
A.  I},  hath  above  complained.  And  of  this 
the  said  G.  D.  puts  hlmaeir  upon  the  coun-  j 
try."  When,  in  debt  on  specialty,  the  dnod  j 
is  the  only  Inducement  to  the  action,  the 
general  issue  is  uU  debet.  Steph.  PI.  174. 
note  s  Johns.  (N.  Y.)  83;  Dane,  Abr.  Index.  ^ 

NIL  FACIT  ERROR  NOMINIS  SI  DE  COR- 
pore  constat.  An  error  in  tlie  nani<>  is  Im- 
material if  the  body  is  certain.  Broom,  Leg. 
Max.  (3d  London  Hd.i  r.<;»v  n  C.  15  4iii;. 

NIL  HABUIT  IN  TENEMENTI8  (Lat.)  In 
pleading.   A  plea  by  which  the  defendant, 

"Who  is  sued  by  his  landlord  In  debt  for  rent 
Upon  a  lease,  but  by  deed  indented,  denies 
his  landlord's  title  to  the  premlsee.  alleging 
■"that  he  has  no  interest  In  the  tenements." 
2  IJlIy,  Abr.  214;  12  Viner,  Abr.  184;  15 
Viner.  Abr.  666. 

NIL  SINE  PRUDENTI  FECIT  RATIONE 
vetuatas.  Antiquity  did  nothing  without  a 
good  reason.  Go.  Utt.  66. 

NIL  TEMERE  NOVANDUM.  Nothing 
should  be  rashly  changed.  Jenk.  Cent.  Gas. 
163. 

NIMIA  CERTITUDO  CERTITUDINEM  IP- 

sam  destruit.   Too  great  certainty  destroys 

certainty  itself.    Lofft,  244. 

NIMlA  8UBTILITA8  IN  JURE  REPRO- 
batur.  Too  much  subtlety  In  law  to  dis- 
oonntenanced.  Winsate*  Max.  26. 

NIMIA  SUBTILITAS  IN  JURE  REPROBA- 
tur,  et  talis  certitudo  certitudinem  confundit. 
Too  groat  subtlety  is  disapproved  of  in  law; 
for  such  nice  pretense  of  certainty  confounds 
true  and  legal  certainty.  Broom,  Leg.  Max. 
(8d  London  Bd.)  176;  4  Ooke,  6. 

NIMIUM  ALTERCANDO,  VERITAS  AMIT- 
titur.  By  too  much  altercation,  truth  is  lost. 
Hob.  844. 

NIMMER.  A  thief:  a  pilferer. 

NISI  (Lat.  unless).  A  word  frequently  af- 
fixed to  the  words  "order."  "rule."  etc..  to 
Indicate  that  such  order  or  rule  to  eondltlon- 

al,  being  operative  unless  the  party  shall 

show  cause  to  the  contrary. 

NISI  PRIUS  (Lat.  unless  before).  In  prac- 
tice. For  the  purpose  of  holding  trials  by 
jury.  Important  words  in  the  writ  (rent re) 
directing  the  sberllT  to  summon  Jurors  for 
th<'  trial  of  cauaea  depending  in  the  superior 
courts  of  law  in  England,  which  have  come 
to  be  adopted,  both  in  England  and  the 
United  States,  to  denote  those  courts  or 
terms  of  court  held  for  the  trial  of  civil 
cauaes  with  the  presence  and  aid  ot  a  Jvry. 


The  origin  of  the  use  of  the  term  is  to  be 

traced  to  a  period  anterior  to  the  institution 
of  the  commission  of  nisi  priu*  in  its  more 
modern  form.  By  Magna  Charta  it  was  pro- 
vided that  the  common  pleas  should  be  held 
in  one  place,  and  should  not  follow  the  per- 
son of  the  king;  and  by  anothw  clause,  that 
assizes  of  novel  disseisin  and  of  mort  d'ois- 
resior.  which  were  the  two  commonest  forms 
of  actions  to  recover  land,  should  be  held  in 
the  various  counties  before  the  Justices  in 
eyre.  A  iiractice'  oiitained  very  early,  there- 
fore.  In  the  trial  of  trifling  trauses.  to  con- 
tinue the  cause  In  the  superior  court  from 
term  to  t.Mni.  provided  the  justices  in  evre 
did  not  sooner  {nisi  justiciorii  diu)  come  in- 
to the  county  where  the  cause  of  action  arose, 
in  which  case  they  had  Jurisdiction  when 
they  FO  came.  Bracton,  lib.  3.  c  l.  §  n.  By 
the  stati!t.>  of  ,/i.vt  priua  (  13  Edw.  I.  c.  30.  en- 
forced by  14  Kdw.  III.  c  16),  JusUces  of  as- 
size were  empowered  to  try  common  issues 
In  trespass  and  other  suitf.  and  return  them 
when  tried,  to  the  superior  court,  where 
judKment  wa.s  given.  The  clause  was  then 
left  out  of  the  continuance  and  inserted  in 
the  rcwfrr.  thus:  "Pmrnpimim  tm  ,,unfl  rr- 
nire  facias  coram  justiriaris  nostris  apud 
Wesfm.  in  (htahix  Sr/i  Mivharlia,  nM  tali» 
et  talis,  tali  die  et  loco,  ad  partea  HUu  vener- 
int,  duodecim,"  etc.  We  command  vou  that 
you  cause  to  come  before  our  justices  at 
Westminster,  on  the  octave  of  Saint  Micha- 
el, unless  such  and  such  a  one,  on  such  a 
day  and  place,  shall  come  to  those  perta. 
twelve,  etc.  Under  the  provisions  of  42  Edw. 
in.  c.  IL  the  clause  is  omitted  from  the  i«s 
nire.  and  the  jury  is  i.  spU«d  |q  the  conrt 
above,  while  the  sheriff  summons  them  to 
appear  before  the  justicea  upon  a  habea.t 
corpora  juratorum.  or.  In  the  kinp  s  bench 
a  distringas.  See  Sellon,  Prac.  Introd  Ixv  • 
1  Spcnce.  Eq.  Jnr.  116;  3  Bl.  Comm.  858-S64! 
1  Reeve.  Hist.  Eng.  Law,  245,  382. 

"Assize;"  "Courts  of  Assize  and 
Nisi  Prltts;"  "Jnry." 

NISI  PRIUS  ROLL.  In  practice.  Thetran- 

script  of  a  case  made  from  the  record  of 
the  superior  court  in  which  the  action  is 
commenced,  for  use  in  the  sitl  priu9  court. 

It  includes  a  history  of  all  the  pror  pprl- 
ings  in  the  case,  inriuding  the  declaration 
plea,  replication,  rejoinder.  Issue,  etc.  It 
must  be  presented  in  proper  manner  to  the 
nisi  priua  court.  When  a  verdict  has  been 
obtained  and  entered  on  this  rorord.  it  b^ 
comes  the  poatea,  and  is  returned  to  the  su- 
perior court 

NI8I  PRIUS  WRIT.  The  old  name  of  the 

writ  of  vrjiirc.  which  oritrinallv.  in  pursu- 
ance of  the  statute  of  Westminster  II..  con- 
tained the  nisi  prius  clanse.  Reg.  Jud.  28.  75; 
Coweli.  The  clause,  however,  as  it  appears 
In  the  forms,  was  not  in  the  original  nisi 
prius  form,  hut  in  the  alternative;  the  Jury 
being  directed  to  be  summoned  to  come  be- 
fore the  Justices  at  Westminster,  etc..  or  be- 
fore the  Justices  of  assize  if  thev  should 
sooner  come  to  the  place  of  trial,  on  the  day 
designated.  The  emphaUc  Latin  mdi  wa 
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not  MM  prtnu,  but  vel  H  yrlM.   See  Ref. 

NO  AWARD.   The  name  of  a  plea  to  an 
4u:tioii  or  award.  2  AUu  S20;  1  N.  Chip. 
iVt)  181;  Z  JohBi.  (N.  T.)  SC7. 

NO  BILL.  Words  frequently  indorsed  on 
A  bill  of  fndlrtmpnt  by  the  grand  Jury  when 
they  have  not  sufficient  cause  for  finding  a 
tme  UU.  They  are  equivalent  to  "Not 
found,"  or  "IgnonuDns"  («.  v.)  2  Nott  * 
AIcC.  (S.  C.)  568. 

NOBILE  OFFICIUM.  In  Scotch  law.  An 
equitable  power  of  the  eoort  <tf  sessions,  by 
which  it  is  able,  to  a  certain  extent,  to  give 
r«1ief  when  none  is  possible  at  law.  Stair, 
Inst.  bk.  4.  tlL  S,  i  1;  Mk.  IttSt  1.  S.  S2: 
Bell.  Diet. 

MOBILES  MAGI8  PLECTUNTUR  PECU- 
r»ia;  plebes  vero  in  corporo.    The  higher 

-class*  s  more  punished  in  money;  hot  the 
lower  in  juTson.    ^  lns?t.  220. 

N081LE8  SUNT  QUI  ARIVIA  GENTILITIA 
4Uiteceseerum  euerum  proferre  posaunt.  The 
menlry  arc  iliof-e  who  are  able  to  produce 
junorial  bearings  derived  by  descent  from 
their  own  ancestors.  2  Inst  SM, 

NOBILIORE8  ET  BENIGNIORCS  PRE- 

«umptiones  in  dubiis  sunt  praeferendae. 
When  doubU  arise,  the  most  generous  and 
iMBlgii  p«somptlons  ere  to  be  preferred. 
Ref.  Jnr. 

NOEILITAS  EST  DUPLEX.— SUPERIOR 
«t  inferior.  There  are  two  sorts  of  nobili- 
ty.—the  hlrii«r  and  the  lower.  S  Inst  683. 

NOBILITY.  A  diTlsion  of  the  civil  stote, 

comprising  persons  exalted  to  some  title  or 
ilignity.  It  is  the  oppoHlte  of  "commonalty," 
4ttd  In  England  includes  dukes,  marquises. 
«nrla,  viscounts,  and  barons.   1  BL  Comm. 

aw. 

NOCENT  (from  Lat  "aoccre").  Guilty. 
"The  nooent  person."  1  Teni.  4M. 

NOCTANTER.  By  night.  An  abolished 
writ  which  Issued  out  of  chancery,  and  re- 
turned to  the  queen's  bench,  for  the  prostra- 
tion of  Inclosnrse,  etc 

NOCTE8  and  NOCTEM  DE  FIRM  A.  Kn 
tertainment  of  meat  and  drink  for  so  many 
nights.   Domesday  Book. 

NOCUMENTUM  (Lat.  harm,  nuisance).  In 
4>ld  BngliSh  law.  A  thing  done  whereby  an- 
other man  is  annoyed  In  his  free  lands  or 
tenements.  Also,  the  assise  or  writ  lying 
for  the  yamf.  Fitzh.  Nat.  Brev.  18?.;  Old 
Nat.  Brev.  108,  109.  Manw.  For.  Laws,  c.  17. 
dlirldea  noemmenHm  Into  ffenerale,  com 
mune.  spcciale.  Reg.  Orig.  197.  199;  Coke, 
Will  Case.  Nocumentum  was  also  divided 
into  dnmnosum,  for  which  no  action  lay,  it 
heing  done  by  an  irresponsible  agent,  and 
initirioaum  et  damno*um,  for  which  there 
were  several  remedies.  Bmoton*  281;  Ileta. 
Ub.  4,  C  26,  I  2. 


NOLENS  VOLBNS  (Lftt)  Whether  wUltag 
or  nnwilUns. 

NOLISSEMENT  (Fr.fromMo/w).  In  French 
nutrine  law.  Affreightment.  Ord.  Mar.  llT. 
S,  ttt  1. 

NOLLE  (Lat)   To  be  unwilling:  to  will 

not  do  a  thing;  to  refuse  to  do  a  thing. 
Used,  in  the  civil  law,  to  denote  a  voluntary 
act  under  full  knowledge.  Calv.  Lex.  A 
distinction  was  made  between  nolle  and  mm 
velle.  IC  BfuM  est  nofle,  qui  potett  velle  (q. 

V.) 

NOLLE  PROSEQUI.  In  practice.  An  en- 
try made  on  the  record,  by  which  the  prose- 
cutor or  plaintiff  declares  that  he  will  pro- 
ceed no  further.  It  was  formerly  used  in 
both  civil  and  criminal  proceedings,  but  in 
the  former  la  now  superseded  1^  the  praetlee 
of  discontinuance. 

NOLO  CONTENDERE.  I  will  not  con- 
tend. A  plea  to  an  indictment  on  which  the 
defendant  might  be  sentenced,  but  which  did 
not  estop  him  ftn  a  dTll  proeeedlng  tor  the 

same  cause. 

NOMEN  (LaL) 

 In  Civil  Law.  A  mune  of  a  perscm  or 

thinfr.  In  a  stricter  sense,  the  name  which 
declared  the  gens  or  family,  as,  Porcius, 
Cornelius;  the  cognomen  being  the  name 
which  marlted  the  individual,  as,  Cato.  Mar* 
cue;  agnomen,  a  name  added  to  the  cogruh 
men  for  the  purpose  of  description.  The 
name  of  the  person  himself;  e.  p.«  nomen 
curiia  addert.  The  name  denoting  the  con- 
dition of  a  perpon  or  class;  e.  If^nomcu  Ube- 
rorum,  condition  of  children.  Oause  or  rea- 
son ^pro  oa«<a  out  nuione);  e.  g..  nomine 
culpae,  by  reason  of  fault  A  mark  or  sign 
of  ansrthing.  corporeal  or  Incorporeal.  No- 
men  uni-n  h>  <i  ,u,  i.  v.,  God.  Debt,  or  obliga- 
tion of  debt;  a  debtor.   See  Vicat;  Calv.  Lex. 

 in  Old  Englleh  Law.  A  name;  the 

Christian  name,  e.  q.,  John,  as  distinguished 
from  the  fuiniiy  name.  It  is  also  called 
praeNomen.  Fleta,  lib.  4,  C  10,  U  7*  9;  Law 
Fr.  ft  Lat  Diet 

— >^n  teoteh  Law.  Vomm  ieMf^  rig^  to 
psTment  of  a  debt 

NOMEN  COLLECTIVUM  (Lat.)  A  word 
In  the  singular  number,  which  is  to  l>e  un- 
derstood In  the  plural  In  certain  cases. 

Misdemeanor,  for  example,  is  a  word  of 
this  liind,  and  when  in  the  singular  may  be 
taken  as  women  oolleofliwsi,  and  including 
several  oflTenses.  2  Barn.  &  Adol.  75.  "Heir." 
in  the  singular,  sometimes  includes  ail  the 
heirs.  "Felony^  Is  not  such  a  term. 

NOMCN  mvr  QUASI  REI  NOTAMKN.  A 

name  is.  as  it  were»  the  note  of  a  thing.  11 

Coke,  20. 

NOMEN  QENERALE  (Lat)  A  general 
nsme;  the  name  of  a  gemte,  Fleta»  lib.  4» 
c.  1»,  1 1. 

NOMEN   GENERALI88IMUM    (Lat.)     A  • 

most  universal  or  comprehensive  term;  e.  p.. 
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laad.  f  BL  Comm.  19;  8  Comm.  lit; 
Taylor.  So.^'foods."  S  WU]Um%  Bi'n*  1014. 

NOMEN  JURIS.  A  name  of  the  law;  a  le- 
gal name  or  deaignation;  a  technical  legal 
term.  2  Swlnton,  4S9. 

NOMEN  NON  SUPTICIT  81  ftES  NON 

sit  de  jure  aut  de  facta*  A  name  does  not 
suffice  if  the  thing  do  not  eziBt  by  law  or  by 
fact  4CokObl07. 

NOMINA  81  NE8CI8  PERIT  COONITIO 

rerum.  If  you  know  not  the  names  of  thlnRs, 
the  kuowlecige  of  things  themselves  perishes. 
00.  Utt  86. 

NOMINA  SUNT  MUTABILIA,  RES  AU- 

tern  immobilMb  Namoa  are  mntabie.  but 
things  immutable^  8  Coke,  88. 

NOMINA  SUNT  NOTAE  RERUM.  Names 

ara  tha  notaa  of  things.  11  Coka>  80. 

NOMINA  SUNT  SYMBOLA  RBRUM. 
Names  are  the  symbols  of  things. 

NOMINA  VILLARUM  (Lat.)  Names  of 
the  villages.  The  name  of  a  return  made  by 
the  sheriffs  of  l^iigland  into  the  extheqiier. 
In  the  reign  of  JBdward  II.  of  the  names  of 
all  the  TlllaceB  and  their  posseasora  la  every 
oonnty*  Gowell;  Blount 

NOMINAL.   Existing  in  name  only;  tor 

mal.  and  not  substantial. 

NOMINAL  DAMA0E8.  In  pxacttca.  A 
trifling  sum  awarded  where  a  breaeh  of  duty 

or  an  Infraction  of  tVie  plaintiff's  right  Is 
shown,  but  no  serious  loss  is  proved  to  have 
been  anataimed.  See  "Injuria  Ahaana  Dam- 
no*" 

NOMINAL  PARTNER.  One  who  is  ap 
parently  or  ostensibly  a  member  of  a  firm, 
but  who  is  not  really  so. 

The  term  "ostensible  partner"  has  been 
used  In  the  sense  of  nominal  partner  (67 
Tex.  383).  but  It  Is  better  to  ronflne  the  term 
"ostensible  partner"  to  one  who  is  really  a 
partner,  and  known  as  sneh,  and  apply 
"nominal  partner"  to  onr^  who  is  not  really 
a  partner,  but  only  apiiareutly  so. 

NOMINAL  PLAINTIFF.  One  who  is  nam- 
ed as  the  plaintiff  In  an  action,  but  who  has 

no  Interest  in  it,  having  assigned  the  oauFo 
or  right  of  action  to  another,  for  whose  use 
It  is  brought 

NOMINARE  (Lat.  from  nomm,  name).  To 
name;  to  nominate;  to  appoint  GalT.  Lax. 

NOMINATE.  To  appoint.  Appliod  in  this 
sense  to  the  designation  by  a  person  of  one 
to  act  as  fiduciary  or  personid  rapresenta- 
tire.  Thus  it  is  the  customary  term  in 
designating  the  executor  by  a  testator. 

To  make  a  eaodldata  for  election.  See 

"Candidate." 

NOMINATE  CONTRACT.  A  contract  dls- 
tlngulflhed  by  a  particular  name,  the  use  of 

which  name  determines  the  rights  of  all  the 
parties  to  the  contract;  aa,  purchase  and 


sale,  hiring,  partnerahlp,  loan  for  noe.  de- 
posit, and  th(>  like.  The  law  thus  super- 
sedes the  necebtiity  for  special  stipulationi^ 
and  creates  an  obligation  in  the  one  party 
to  perform,  and  a  right  in  the  other  to  de- 
mand, whatever  is  necessary  to  the  explica- 
tion of  that  contract.  In  Roman  law  there 
were  twelve  nominate  contracts*  with  a  par- 
ticular action  for  eadi.  B^  Diet  "Nomi- 
nate and  Innominate;"  Mackaid.  dv.  Law. 
§§  395,  40S;  Dig.  2.  14.  7.  1. 

NOMINATING  AND  REDUCING.  A  mode 
of  obtaining  a  panel  of  special  jurors  in 
Kngland.  from  wlii(h  to  select  the  jury  to 
try  a  particular  action.  The  proceeding 
takes  place  before  the  under  dierlff  or  sec- 
ondary, and  in  the  presence  of  the  parties' 
solicitor.s.  Numbers  denoting  the  persons 
on  the  sheriff's  list  are  put  Into  a  box  and 
drawn  until  forty-eight  unchallenged  per 
sons  have  been  nominated.  Each  party 
strikes  off  twelve,  and  the  remaining  twen- 
tj-fonr  are  returned  as  the  "panel"  (g.  v.) 
This  practice  la  now  only  employed  by  order 
of  the  court  or  judge.  Smith,  Actional  188; 
Juries  Act  1S70,  §  17;  Rapalje  A  L. 

NOMINATIVU8  PENDENS  (Lat.)  A  nom- 
inative case  grammatically  unconnected  with 
the  rrst  of  tlio  .scntfiicc  in  which  it  stands. 
The  opening  words  in  the  ordinary  form  (tf 
a  deed  <«fer  iMffet,  "This  indenture."  etc. 
down  to  "whereas,"  though  an  intelligible 
and  conveoieut  part  of  the  deed,  are  of  this 
kind.  Wharton. 

NOMINE  POENAB  (Lat  in  the  nature  of 

a  penalty). 

—In  Civil  Law.  A  condition  annexed  to 
heirship  by  the  will  of  the  deceaaad  penOB. 
Domat  av.  Law;  Halifax.  Anal. 

At  Common  Law.  A  penalty  txad  by 
covenant  In  a  lease  for  nonperformaaoa  Of 
lU  condiUons.   2  Lilly.  Abr.  22L 

It  la  usually  a  grosa  sum  of  money,  though 
it  may  be  anything  oIpp,  appointed  to  be 
paid  by  the  tenant  to  the  reversioner,  if  the 
duties  are  In  arrear,  in  addition  to  the  im- 
tiea  themaelvea.  Hammond.  N.  P.  411,  411. 

NOMINEE.  One  Who  baa  been  nflOBlaatod. 

See  "Nominate." 

NOMOCANON. 

(1)  A  collection  of  canons  and  Imperial 
laws  relative  or  conformable  thereto.  The 
first  nomocanon  was  made  by  Johannes  Scho^ 
laattena  In  564.  Photlus.  patriarch  of  Con- 
stantinople, in  88.*?,  complied  another  nomo- 
canon, or  collation  of  the  civil  laws  with  the 
canons;  this  la  the  moat  celebrated.  Bal> 
samon  wrote  a  commentary  upon  it  in  11  SO. 

(2)  A  collection  of  the  ancient  canons  of 
the  apostles,  councils,  and  fathers,  without 
any  regard  to  imperial  constitutions.  Such 
iff  the  nomocanon  by  M.  Cotelier.   Enc  Lend. 

NOMOGRAPHER.  One  who  wrltea  on  the 
subfeet  of  lawa. 

NOMOGRAPHY.  A  tveatifla  or  daaeito- 
tton  of  lawa 
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NOMOTHETA.   A  lawgiver;  such  as  So-* 
Ion  and  Lorcurgus  among  the  Greeks,  and 
Gmw  Fompvy,  and  Sylla  among  ttto  Ro* 
maaa  Calr.  Laz. 

NON  (Lat)   Not:  no. 

NON  ACCEPTAVIT  (Lat.  he  did  not  ac- 
cept), la  pleading.  The  name  of  a  plea  to 
an  action  of  ««MfmjMil  brought  agalmt  the 

drawpr  nf  a  hill  of  exclUUIge  upon  a  supposed 
atfciitaiK-e  by  hiin.    See  4  Man.  &  G.  5G1. 

NON  ACCIPI  DEBENT  VERBA  IN  DEM- 
natfatlonew  ftilaaiiit  quae  eompetunt  tn  Hm> 

Itatlonem  veram.  Words  ou?:ht  not  tn  ho  ac- 
cepted to  import  a  false  demTiption.  which 
may  havo  altect  by  way  of  true  limitation. 
Bac.  Max.  reg.  13:  2  Pars.  Cont.  62-65: 
Broom,  Leg.  Max.  (3d  London  Ed.)  573;  3 
Barn,  ft  Adol.  469;  4  Bzch.  604;  S  Taunt.  147. 

NON  ALIO  MODO  PUNIATUR  ALIQUI8, 

quam  secundum  quod  se  habet  condemnatio. 
A  person  may  not  be  punished  differently 
than  according  to  what  the  santenee  enji^ns. 
3  Inst  S17. 

NON  ALITER  A  SIGNIFICATIONE  VER- 
borum  recedi  oportet  quam  cum  manifestum 
eatt  aliud  •enelase  testatorem.  Wc  must 
never  depart  from  the  signification  of  words, 
uolesa  it  is  evident  that  they  are  not  con- 
fonnablc  to  the  will  of  the  testator.  Dig. 
32. 69. pr.;  Broom,  Leg.  Max.  (3d  London  Ed.) 
600;  9  De  Gex.,  M.  *  O.  SIS. 

NON  ASSUMPSIT  (Lai.  he  did  not  under- 
take). In  pleading.  The  general  fasue  In 
an  action  of  aimtmpitU, 

Its  form  is:    "And  the  said  C.  D..  by  B.  P., 

his  attorney,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  that  be  did 
not  undertake  or  promise.  In  manner  and 

form  as  the  said  A.  R.  hath  abovo  rdniplaln- 
ed.  And  of  this  he  puts  liimself  upun  the 
country.** 

NON  AMUMP8IT  INFRA  SEX  ANN08. 

(l.at.  he  has  not  tindertaken  within  six 
years).  In  plead inc:.  Tlie  jilca  by  which, 
when  pleadings  were  in  Latin,  the  defendant 
alleged  that  the  obligation  was  not  under- 
taken and  the  right  of  action  had  not  ac- 
crued within  six  years,  the  period  Of  llmltar 
tlon  of  the  riirJ.f  tr,  h  insj  snit. 

NON  AUDITUR  PERIRE  VOLENS.  One 
who  wishes  to  perish  ought  not  to  be  heard. 
Best  Bt.  I  S86. 

NON  BIS  IN  IDEM.  In  civil  law.  A  phrase 
which  signifies  that  no  one  shall  be  twice 
tried  for  the  same  offense;  that  Is.  that  when 
a  party  accused  has  been  once  tried  by  a 
tribunal  in  the  last  resort,  and  either  con- 
victed or  acquitted,  he  Shall  not  a0dn  be 
tried.  Code.  S.  2.  S.  11;  Merlin.  Repert  See 
"Jeopardy." 

NON  CEPIT  MODO  ET  FORMA  (LaI.  he' 
did  not  take  In  manner  and  form).  In 

pleading.  The  plea  which  raises  the  gen- 
4>ral  issue  in  an  action  of  replevin. 


i  Its  form  is:  '  .Vnd  the  said  C.  D..  by  E. 
F.,  his  attorney,  comes  and  defends  the 
wrong  and  Injury,  ^en.  eta,  and  aaya  that 
he  did  not  take  the  said  cattle  (or,  goods 
and  chattels,  according  to  the  subject  of  the 
action)  in  the  said  declaration  mentioned, 
or  any  of  them,  in  manner  and  form  as  the 
said  A.  B.  hath  above  complained.  And  of 
tbis  the  said  C.  D.  puts  himself  upon  the 
country.** 

It  denies  the  taking  the  things,  and  haT- 

ing  them  in  the  place  specified  In  the  declara- 
tion, both  of  which  are  material  in  tbis  ac- 
tion. Staph,  n.  18S.  184;  1  Chit  PI.  490. 

NON  COMPOS  MENTIS  (Lat  not  of  sound 

ralnd.  memory,  or  understanding).  A  gener- 
ic term,  including  all  the  species  of  mad- 
ness, whether  it  arise  from  idiocy,  sick- 
ness, lunacy,  or  drunkenness.  Co.  LItt.  247; 
4  Coke,  124;  1  PhiL  100;  4  Comyn,  Dig.  613; 
6  Ck)myn.  Dig.  186;  Shelf.  Lnn.  1.  See  "Id* 
looy;"  "Insanity." 

NON  CONCEDANTUR  CITATI0NE8  PRI- 
usquam  exprlmatur  super  qua  re  fieri  decet 

citatio.  Sn:iiTnnnaes  or  citations  should  not 
be  granted  before  it  is  expressed  upon  what 
ground  a  cltatl<m  ought  to  he  lasued.  IS 
Coke^  47. 

NON  CONCESSIT  (Lat.  he  did  not  grant) 
In  English  law.  The  name  of  a  plea  by 
which  the  defendant  denies  that  the  crown 
granted  to  the  plaintiff  by  letters  patent  the 
rights  which  he  claims  as  a  concession  from 
the  king;  as,  for  example,  when  a  plaint! ff 
sues  another  (or  the  infringement  of  bis 
patent  right,  the  defendant  may  deny  that 
the  crown  hn    L'ranteil  him  such  a  right. 

It  does  not  deny  the  grant  of  a  patent,  but 
of  the  patent  as  described  In  the  plaintllTa 
declaration.  S  Burrows,  1644;  6  Goke,  ISh. 

NON  CONSENTIT  QUI  ERRAT.  He  who 
errs  does  not  consent  1  Bouv.  Inst  note 
661;  Braeton,  44. 

NON  CONSTAT  (Lat  It  does  not  appear). 

Words  frequently  used,  particularly  in  argu- 
ment, to  express  dissatisfaction  with  the 
(-onclusions  of  tlie  other  party;  as.  it  was 
moved  in  arrest  of  judgment  that  the  decla- 
ration was  not  good,  because  non  conttat 
whether  .\.  H  was  seventeen  years  of  age 
when  the  action  was  commenced.  Swinb. 
pt  4,  S  2S,  p.  SSL 

NON  CUtPABItIS  (Lat)    In  i^eadlng. 

Not  guilty.  It  is  usually  abbreviated  non 
cul.  16  Viner,  Abr.  1;  2  Gabbett  Grim.  Law, 
317, 

NON  DAMNIFICATU8  (Lat.  not  injured). 

In  pleading  A  plea  to  an  action  of  debt  on 
a  bond  of  iademnily.  by  which  the  defend- 
ant asserts  that  the  plaintiff  has  received 
DO  damage.  1  Bos.  4k  P.  640.  note  (a);  1 
Taunt  4S8;  1  Sannd.  116.  note  1;  8  Sannd. 
SI:  7  Wentw.  PI.  615.  616;  1  H.  BL  253;  2 
'Lilly,  Abr.  224;  14  Johns.  (N.  Y.)  177;  5 
Johna  (N.  Y.)  42:  20  Johns.  (N.  Y.)  153;  3 
Cow.  (N.  Y.)  :nn;  io  Wheat  (U.  8.)  896. 
405;  3  Halst.  (N.  J.)  1. 
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NON  DAT  QUI  NON  HABBT.   He  gives 

nothing  who  has  nothing.  Broom,  Leg.  Max. 

(3d  I^ndon  Ed.)  417. 

NON  DEBEO  MELIORIS  CONOITIONIS 
esse,  quam  auctor  mens  a  quo  jua  in  me  tran- 
sit. I  ongbt  not  to  Im  in  better  conilitioii 
thnn  he  to  whOM  rfi^ti  I  snecood.  Dig.  60. 
17.  176.  1. 

NON  DEBET  ADDUCi  EXCEPTIO  EJUS 
rci  cujus  petitur  diooolutlo.  A  plea  of  the 
Mune  matter  tbo  dlaeolotlon  of  which  Is 

sought  ouj?ht  not  to  ho  mado.  I?ac.  Max. 
reg.  2:  Brnom.  Leg.  Max.  {.'id  I»udon  Ed.) 
157;  3  P.  Wma.  817;  1  Ld.  Raym.  67;  S  Ld. 
lUgrm.  1438. 

NON  DEBET  ALII  NOCERE,  QUOD  IN- 
ter  alios  actum  eat.  A  person  ought  not  to 
be  prejudiced  by  what  has  been  done  be> 
tween  others.    Dig.  12.  2.  10. 

NON   DEBET  ALTERI   PER  ALTERUM 

iniqua  conditio  inferri.  A  burdensome  con- 
dition ought  not  to  be  brought  upon  one  man 
by  the  act  of  another.    Dig.  50.  17.  74. 

NON  DEBET,  GUI  PLUS  LICET,  QUOD 
minus  est,  non  licere.  He  who  is  permitted 
to  do  the  greater  may  with  greater  reason 
do  the  less.  Dig.  60.  17.  21;  Broom,  L«g. 
Muc.  (8d  London  Bd.)  165. 

NON  DEBET  DfCI  TENDERE  IN  PRAE- 

Judicium  ecclesiasticae  llberatatis  quod  pro 
rege  et  republics  necessarium  videtur.  That 
which  seems  neeeeeary  for  the  king  and  the 

Ftntp  ouRht  not  to  hp  said  to  tend  to  the 
prejudice  of  spiritual  lil>erty.    2  Inst.  625. 

NON  DEBIT  ACTORI  LICERE,  QUOD 
reo  non  permlttitur.  That  which  is  not  per- 
mitted to  the  defendant  ought  not  to  be  to 
the  plaintiff.    Dig.  50.  17.  41. 

NON  DECET  HOMINES  DEDERE  CAUSA 
non  cognita.  It  Is  unl)ecoming  to  surrender 
men  when  no  cause  is  shown.  4  Johns.  Ch. 
(N.  Y.)  106,  114;  3  Wheeler.  Cr.  R.  (N.  Y.) 
478,  488. 

NON  DECIPITUR  QUI  SCIT  8E  DECIPI. 
He  is  not  deceived  who  knows  himself  to  be 
deeelTOd.  6  GfAo,  60. 

NONDEDIT.  In  pleading.  The  general  is- 
sue in  fonnedon.   See  **N«  Dona  Pas,  non 

Debit." 

NON  DEFINITUR  IN  JURE  QUID  SIT 
conatus.  What  an  attempt  Is,  is  not  defined 

in  law.    6  Coke.  42. 

NON  DEMISIT  (Lat.  he  did  not  demise). 
In  pleading.  A  plea  proper  to  be  pleaded  to 
an  action  of  ileht  for  rent,  when  the  plaintiff 
declares  on  a  parol  lease.  Gilb.  Debt,  436. 
488:  Bnller.  N.  P.  177;  1  Chit  PI.  477. 

It  cannot  be  pleaded  when  the  demise  is 
stated  to  have  been  by  indenture.  12  Viner. 
Abr.  178;  COmyn.  Dig.  *Tlesder"  (8  W  48). 

NON  DETINET  CLat  he  does  not  detain). 

In  plnadin??.  The  general  issue  in  an  action 
of  detinue.    Its  form  is  as  follows:  "And 


the  said  r.  D..  by  B.  P.,  hls  attorney,  comes 
and  defends  the  wrong  and  injury,  whan, 
etc..  and  rays  that  he  does  not  detain  th» 

said  gooii?^  and  chattels  (or  "deeds  and  writ- 
ings," according  to  the  subject  of  the  ac- 
tion) In  the  eald  deelaration  specified,  or 
any  part  ther-f'of,  in  manner  and  form  as  the 
said  A.  13.  liatli  al>ove  complained.  And  of 
this  the  said  G.  D.  puts  himself  npon  tbe 
country." 

NON  DIFFERUNT  QUAE  CONCORDANT 
re,  tametsi  non  in  verbis  iisdem.  Tho«e 
things  which  agree  in  substance,  though  not 
in  the  same  words,  do  not  differ.  Jenlu 
Cent  Cas.  70. 

NON  DUBITATUR,  ET8I  SPECIALITER 
venditor  evictionem  non  promiserit.  re  evic- 
ta*  ex  empto  competere  actionem.  It  is  cer^ 
tain  that  althongh  the  Tendor  hss  not  glTen 

a  special  guaranty,  an  action  c.r  empto  lies 
auainst   him,   if  the  purchaser  is  evicted 
Code.  8.  4.'").  f).    But  see  Doctor  &.  Stud.  bk. 
2,  c.  47;  Broom,  Leg.  Max.  (3d  London  Ed.) 
690. 

NON  EFFICIT  AFFECTUS  NISI  SEQUA 
ter  effectus.  The  intention  amounts  to  noth- 
ing unless  some  effect  followa  1  Rolle.  286. 

NON  ERIT  ALIA  LEX  ROMAE.  ALIA 
Athaenis;  alia  nunc,  alia  posthac;  sed  et 
omnes  gentes,  et  omnI  tempore,  una  lex,  el 

sempiterna,  et  immortalls  continebit.  There 
will  not  be  one  law  at  Home,  another  at 
Athens;  one  law  now.  another  hereafter; 
but  one  eternal  and  immortal  law  shall  tdnd 
together  all  natkms  fhroai^oiit  all  time, 
ricero,  Frag;  ds  Repnb.  libk  8;  8  Kent 
Comm.  1. 

NON  EST  ARCTIUS  VINCULUM  INTER 
homlnee  Cfusm  Jusjurandum.  There  is  ■» 
stronger  link  among  men  than  an  oath. 

Jenk.  Cent.  Cas.  126. 

NON  EST  CERTANDUM  OE  REGULIS 
Jurle.  There  Is  no  disputing  about  ndes  of 
law. 

NON  EST  CONSONUM  RATIONI.  QUOD 
eognitio  accessorii  in  curia  christianltatts 
impedlatur,  ubi  oognltio  eausae  prinelpalle  sd 
forum  eoeleelastlcum  noscitur  pertlnere.  It 
Is  unreasonable  that  the  cognizance  of  an 
accesFory  matter  should  be  Impeded  In  an 
ecclesiastical  court,  when  the  cognizance  of 
the  principal  cause  is  admitted  to  appertain 
to  an  ecclesiastical  court  18  Ooks^  66. 

NON    E8T    DI8PUTANDUM  CONTRA 

principia  negantem.  There  is  no  disputing 
against  a  man  denying  principles.  Co.  Utt. 
348. 

NON  EST  FACTUM  (Lat  Is  not  his  deed). 

[n  pleading.   A  plea  to  an  action  Of  debt  en 

a  bond  or  other  specialty. 

Its  form  is:  ".And  the  said  C.  D.,  by  B. 
F.,  his  attorney,  comes  and  defends  the 
wrong  and  injury,  when.  etc..  and  ssys  thst 

the  said  supposed  writing  oMfiratorv  (or 
"indenture,"  or  "articles  of  agreement,"  ac- 
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NON  EST  INVENTUS 


(Ml) 


NON  LigUET 


cording  to  the  subject  of  the  action)  is  not 
Ms  deed.  And  of  this  he  puts  himself  upon 
the  country."  6  Rand.  (Va.)  86;  1  Utt 
(Kjr.)  1S8. 

NON  EST  INVENTUS  (l.at.  I  have  not 
found  bim).  In  practice.  The  eberifl's  re- 
turn to  a  writ  requiring  him  to  arrest  tbe 

person  nf  thf  flefondant.  whi<  h  sifxrilfifs  that 
he  is  not  to  be  found  within  his  Jurisdiction. 
The  return  is  nsnalljr  abbreviated  E,  I. 
Cbit.  Prac 

NON  EST  JUSTUM  ALIQUEM  ANTENA- 
tum  post  mortem  facere  bastardum,  qui  toto 
tempore  vitae  suae  pro  legitlmo  habebatur. 
It  is  not  just  to  make  an  elder  born  a  bas- 
tard after  his  death,  who  during  his  lifetime 
wa  accomitad  leglttmate.  12  Ooke,  44. 

NON  EST  NOVUM  UT  PRI0RE8  LEQIS 
ad  poeteriores  trahantur.    It  is  not  a  new 

thing  that  prior  statutes  shall  give  place  to 
later  ones.    Dig.  1.  3.  26:  Id.  1.  1.  4;  Broom. 

Leg.  Max.  (3cl  London  Rd.)  27. 

NON  EST  RECEDENDUM  A  COMMUNI 
obMrvanti.  There  ilioiild  be  no  deputnre 
from  a  common  obaerrance.  1  Coke,  74. 

NON    EST    REGULA    QUIN  FALLAT. 
There  is  no  rule  but  what  may  fail.  Off. 
31S. 


pede).  In  pleadiiic.  The  plea  of  the  genoT' 
al  issue  in  quare  impedit.  3  Bl.  Comm. 
806;  S  Wooddeeon,  Lect.  S6.   In  law  French. 

NON  IMPLACITANOO  ALIQUEM  DC 
llbero  tenemento  aine  brevi.  A  writ  to  pro> 
blMt  bailiffs,  etc..  from  distraining  or  lm> 

pleading  any  man  toiuliint,'  liis  freehold 
without  the  king's  writ.    Ro^.  Orlg.  171. 

NON  IN  LEQENDO  8E0  IN  INTELU- 
gendo  leges  conalatunt.  The  laws  consist 

i,nt  in  being  read,  Imt  in  being  understood. 

8  Coke.  167. 

NON  INFREGIT  CONVENTIONEM  (Lat. 

he  has  not  broken  the  covenant).  In  plead- 
ing. A  plea  in  an  artion  of  covenant.  This 
plea  is  not  a  general  issue;  it  merely  denies 
that  the  defendant  has  broken  the  covenants 

on  which  he  Is  sued.  It  being  in  the  nega- 
tive, it  cannot  be  used  where  the  breach  is 
also  In  the  negative.  Bac.  Abr.  "Covenant" 
(L);  S  Lev.  19:  2  Taunt.  278:  1  Alk.  (Vt.) 
150;  4  Dall.  (I'a.)  VM;  7  Cow.  (  N.  Y.)  71. 

NON  INTERFUI.  1  was  not  present.  A 
reporter's  note.  T.  Jones,  10. 

NON  INTROMITTANT  CLAUSE.  In  Bng- 
Hah  law.  A  clans^e  of  a  charter  of  a  niunio 
ipai  borough,  whereby  the  borough  is  ex- 
empted from  tbe  Jurisdiction  of  tbe  Justlceo 
of  the  peace  for  the  eountjr. 

NON  INTROMITTENDO,  QUANGO  BRE- 
ve  praecipe  In  capite  subdole  impetratur.  A 
writ  addressed  to  the  justices  of  the  bench, 
or  in  eyre,  commanding;  them  not  to  give  one 
who,  under  color  of  entitling  the  king  to 
land.  etc..  as  holding  of  him  fn  oopffe.  had 
deceitfully  obtained  the  writ  called  ''praecipe 
in  capite,"  any  benefit  thereof,  but  to  put 
him  to  bis  writ  of  right  Reg.  Orlg.  4. 

NON  JURIDICUS.  Not  Judicial.  See 
"Dies  Non." 

NON  JUS  EX  REGULA,  8ED  REGULA 
ex  Jure.  The  law  does  not  arise  from  the 
rule,  or  srazlm,  hut  tlie  rule  from  tbe  law. 
Tray.  Lat  Max.  M4. 

NON  JUS.  SED  SEISINA  FACIT  STIPI- 
tem.  Not  right,  but  seisin,  makes  a  stock 
from  which  the  Inheritance  must  descend. 

Fleta.  lib.  fi.  rc.  14.  2.  §  2;  Noy.  Max.  (Dth 
Ed.)  72.  note  (b):  Broom,  Leg.  Max.  (3d 
London  Ed.)  466;  2  Bl.  Comm.  209;  1  Steph. 
Comm.         noR.  3!>4:  4  Kent  Comm.  S88. 

389:  4  Scott.  N.  R.  4*58. 

NON  LICET  QUOD  DISPENDIO  LICET. 
That  which  Is  permitted  only  at  a  loss  Is  ttOt 
permitted  to  be  done.  Ca  Litt  127. 

NON  LIQUET  fLat.  it  fs  not  clear).  In 
civil  law.  Words  by  which  the  judges  (;«- 
r/irix)  in  a  Roman  trial  were  accustomed  to 
free  themselves  from  the  necessity  of  de- 
eldinc  a  cause  when  the  rights  of  the  par- 
tics  wf  i-o  doubtful.  On  the  tablets  which 
NON  IMPED! VIT  (Lat.  he  did  not  im-jwere  giv«n  to  tbe  Judges  wherewith  to  In- 


NON  E8T  SINGULIS  CONCEDENDUM, 

quod  per  magistmtum  publice  possit  fieri,  ne 
occasio  sit  majoris  tumultus  faciendi.  That 
la  not  to  be  conceded  to  prlrate  persons 

which  can  be  publicly  done  by  the  magis- 
trate, lest  it  be  the  occasion  of  greater  tu- 
mults. Dig.  60. 17.  m. 

NON  EX  OPINIONIBUS  SINQULORUM, 
sed  ex  communi  usu.  nomina  exaudiri  de- 
bent  Names  of  things  ought  to  be  under- 
stood according  to  common  usage,  not  ae^ 
cording  to  the  oplnlooa  of  IndlTidoala.  Dig. 

33.  10.  7.  2. 

NON   FACIAS   MALUM,   UT   INDE  VE- 

nlat  bo  num.  Ton  are  not  to  do  otU  that 
cood  may  come  of  it  11  Coke.  74a. 

NON  FECIT  (I.nt  ho  did  not  make  It). 
The  name  of  a  plea,  for  example,  in  an  ac- 
tion of  assumptit  on  a  promissory  note.  8 
Man.  ft  Q.  446. 

NON  FECIT  VASTUM  CONTRA  PROHI- 
bltionem  (Lat.  he  did  not  commit  waste 
against  the  prohibition).  In  pleading.  The 
name  of  a  plea  to  an  action  founded  on  a 
writ  of  estrepement.  that  the  defendant  did 
not  commit  waste  contrary  to  the  prohibi- 
tion.   3  Bl.  Comm.  22r,.  227. 

NON  IMPEDIT  CLAUSULA  DEROGATO- 
ria,  quo  minus  ab  cadem  potestate  res  dis- 
eolvantur  a  quibus  constituuntur.  A  drrtmii 
tory  clause  does  not  prevent  things  or  acts 
from  bdog  dlssolred  by  the  same  power  by 
which  they  were  originally  made.  Bar.  Max. 
reg.  lf>. 
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jrON  PROS 


dlcate  tbeir  Judgment,  wm  writtem  **lf.  Ii.*'|e«t  It  tenot  (  v<  r>  thing  which  is  pecmlttttd 
Vleat  that  Is  honorable.    Dig.  50.  17.  144. 


NON   MERCHANDIZANOA  VICTUALIA. 

An  ancipnt  writ  addressed  to  jn^tires  of  as- 
size, to  inquire  whellitT  the  inasi^trates  of 
a  town  sold  victuals  io  gross  or  by  retail 
dvrlnir  tbe  time  of  their  helng  In  offlce, 

\vhl<  h  \va.i  <x)ntrary  to  an  ohsolete  statute; 
and  to  punish  them  if  they  did.  Reg.  Orig. 
184. 

NON  MOLE8TANDO.  A  writ  that  lay  for 
a  person  who  was  molested  contrary  to  the 
king^B  protection  granted  to  him.  Reg.  Orig. 
184. 

NON  NASCI,  ET  NATUM  MORI,  PARIA 
sunt.  Not  to  be  bom.  and  to  be  dead  bom, 
are  the  same. 

NON    OBLIGAT    LEX    NISI  PROMUL- 

gata.  A  law  te  not  obllgttory  unless  It  be 

promulgated. 

NON  OrSFRVATA  FORMA,  INFERTUR 
adnullatio  actus.  When  the  form  is  not  ob- 
served, it  is  inferred  that  the  act  Is  annulled. 

12  Coke.  7. 

NON  OBSTANTE,  in  English  law.  These 
words,  which  literally  rtgnify  'Notwith- 
standing.*' are  used  to  express  the  act  of  the 
Engliflb  Icing  by  which  be  dispenses  witli  the 
law.  that  is.  authorizes  its  riolation. 

TTe  cannot  hy  his  license  or  dispensation 
make  an  offense  dispunishable  which  Is  ma- 
luv  in  sc :  hut  in  certain  matters  wliiih  are 
mala  prohibiia  he  may.  to  certain  persons 
and  on  special  occasions,  grant  a  tion  ob- 
stante. VauKhan.  Z?.0  ?S^9:  T.ov.  217:  Sid  n. 
7;  12  Coke.  18;  Bac.  Abr.  •Prerogative*  (U 
7>.  See ''Judgment." 

NON  OB8T/lfNTB  VEREDICTO.  Notwith-. 
standing  the  verdict.  See  "Judgment**  , 

NON  OFFICIT  CONATUS  NISt  SEQUA- 
tur  effcctus.  An  attempt  does  not  harm  un- 
less a  consequence  follow.  11  Coke.  88. 

NON  OMITTAS  (I.at.  more  fully,  imu 
ii7iiil/<is  jir'iptrr  lihi  rtoti'm.  do  not  omit  on 
account  of  the  liberty  or  franchise).  In 
practice.  A  writ  which  lies  when  the  sheriff 
returns  on  writ  to  him  (!iro!  fed,  that  he  hath 
sent  to  the  bailiff  of  su<h  a  franchise,  which 
hath  return  of  writs,  and  he  hath  not  served 
the  writ:  then  the  plaintiff  nhall  have  this 
writ  directed  to  tlic  sheriff,  thai  he  "omit 
not  on  aiioiint  of  any  francltisc."  l)iit  him 
self  enter  into  the  frauchiee.  and  execute  the 
klnir's  writ.  Termes  de  tat  Ley. 

This  clausf  is  now  usually  inserted  in  all 
processes  addrtiHsed  'o  shertifR.  Wharton;  2 
Wm.  IV.  c.  89:  8  Chit.  St  494;  8  Chit  Prac 
190.  810. 

NON  OMNF   DAMNUM   INDUCIT  INJU- 

riam.  Not  <  vi-r>  loss  prf)du(es  an  injury.  ». 
r.,  gives  a  rlRht  of  action.  'A  Til.  Comm. 

219;  1  Smith.  l.«ad.  Cas.  131;  Broom,  Leg. 
Max.  93:  2  Bonv.  Tnet.  note  2211. 

NON  OMNE  QUOD  LICET  H0NE8TUM 


NON  OMNIUM  QUAE  A  MAJORIBU9 
nottrtt  eonstltttta  aunt  ratio  reddl  potest.  A 

reason  cannot  always  he  Riven  for  the  in- 
stitutions of  our  ancestors.  4  Coke,  78; 
Broom.  Leg.  Max.  (8d  London  Bd.)  148; 
Branch,  Prine. 

NON  PERTINET  AD  JUDICEM  SECU- 
larem  cognoscere  de  lis  quae  sunt  mere  splr^ 
itualia  annexa.  It  belongs  not  to  the  secu- 
lar Judge  to  take  cognizance  of  things  whicb 

are  merely  splrlttial.    2  Insl.  488. 

NON  PONENDiS  IN  ASSISIS  ET  JURA- 
tis.  A  writ  formerly  granted  for  freetas  aai 

discharging  persons  from  ^ervin)?  on  aaslsea 
and  juries.    Fitzh.  Nat.  Brev.  1G5. 

NON  POSSESSOR!  INCUMBIT  NECES- 
sitae  proband!  posseselenea  ad  ee  pertlnera. 

It  is  not  incnmhont  on  the  possessor  of  prop- 
erty to  prove  his  right  to  his  possessions. 
Code.  4.  19.  2;  Broom,  Leg.  Max.  (Sd  IjOB* 
don  Bd.}  688. 

NON  POTEST  ADDUCI  EXCEPTIO 
ejusdem  rei  cujus  petitur  dissolutio.  A  plea 
of  the  same  matter,  the  dissolution  of  which 
is  sought  by  the  action,  cannot  be  brought 
forward.  Rac.  Max.  reg.  2.  When  an  ac 
Hon  is  brought  to  annul  a  proppedinK.  the 
defendant  cannot  plead  such  proceeding  in 
bar.  Broom,  Leg.  Max.  (8d  London  Bd.! 
154;  Wingate,  Max.  847;  8  P.  Wma.  817. 


NON  POTEST  PROBARI  QUOD  PROBA- 

m  non  relevat.    That  r  annot  be  proved 


which,  proved,  is  irrelevant. 
91,  88,  108. 


1  Exch. 


NON    POTEST    QU18    SINE  BREVI 

age  re.    No  one  ran  sue  without  a  WTlt  Fto- 

ta.  lib.  2.  c.  13,  §  4. 

NON  POTEST  REX  GRATIAM  FACERE 
oum  IA|uria  et  damno  aliorum.  The  ktag 

cannot  confer  a  favor  which  occasions  in- 
Jury  and  lots  to  others.  3  Inst,  236;  Broom, 
i.c?.  Max.  ( ::d  London  Bd.)  80;  Vani^ian. 

::3.S;  2  Kl.  &  Bl.  874. 

NON   POTEST   REX  SUBDITUM  RENI 
tentem  onerare   imposltionibus.    The  king 
cannot  load  a  subject  with  Imposition  "g***** 
his  consent.   2  Inst  61. 

NON  POTEST  VIDERI  DESISSE  HA- 
bere,  qui  nunquam  habuit.  lie  cannot  l>e 
considered*as  having  ceased  to  have  a  thing, 
who  never  had  It  Dig.  50.  17.  808. 

NON  PRAESTAT  IMPEDIMENTUM 
quod  de  jure  non  sortitur  effectum.  A  thing 
which  has  no  effect  In  law  is  nut  an  impedl* 
ment  Jenk.  Coat  Gas.  168;  Wingate.  Max. 


NON  PROS.  An  abbreviai ion  of  non  pro- 
sequitur, he  does  not  pursue.  Where  the 
plaintiff,  at  any  stage  of  the  proceedings^ 
fails  to  prosecute  his  action,  or  any  part  of 
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NON  VERBIS  bED,  ETC. 


It,  In  dii«  tim«,  the  defendant  enters  ntm 

prosequitur,  and  Rigns  final  Judgment,  and 
obtains  costs  against  the  plaintiiT.  who  is 
■aid  lo  be  nun  ium'd.  2  Arcliti.  i'lac  (Clilt. 
£<L)  1409  ;  8  Bl.  Comm.  296;  1  Tidd.  Piac. 
468;  Graham.  Prae.  763:  3  Chit.  Prac.  lO;  i 

PaiUI.  Prac  84;  Calnes.  Prac  1(t2.  The  name 
ntm  pr99,  la  applied  to  the  Judgmeat  so  ren- 
dared  agalnft  die  plalatilL  1  SeUon,  Prac, 
and  anthorltlea  above  cited. 

NON  QUOD  DICTUM  EST,  SED  QUOD 
factum  est,  Inspicitur.  Not  what  is  said,  but 
what  is  done,  is  to  be  regarded.  Co.  Litt. 
36;  6  BIng.  310;  1  MetC  (Maia.)  868;  11 

Gush.  (Mass.)  536. 

NON  REFERT  AN  QUI8  ASSENSUM 
suum  praefert  verbis,  an  rebus  Ipsia  et  fac- 
tls.  It  Is  immaterial  whether  a  man  gives 
bla  asaent  by  words  or  by  acts  and  deeds. 
10  Coke.  62. 

NON  REFERT  QUID  EX  AEQUIPOL- 
lantibus  fiat.  It  matters  not  what  becomes 
of  equipollent  expressions.   5  Coke,  122. 

NON  REFERT  QUID  NOTUM  SIT  JUDI-| 
ci,  si  notum  non  sit  in  forma  Judicil.    It  mat-  \ 
ten  not  what  is  known  to  the  judge,  if  it  is 
not  known  to  him  Jadtclally.  8  Bnlst  ItS. 

NON  RKPERT  VERBIS  AN  FACTIS  FIT 

revocatic.  It  matt<  r-  n  -t  \\  hether  a  revoca- 
tion be  by  words  or  by  acts.  Cro.  Car.  49; 
Brandi,  Pilnc 

NON  REMOTA  CAUSA  SED  PROXIMA 
«paetalur.  See  "Gania  Proxlma,  etc" 

NON  RESPONDEBIT  MINOR,  NISI  IN 
cauaa  dotia,  et  hoc  pro  favore  doti.  A  minor 
flball  not  anairer  nnlefla  In  a  case  of  dower, 
and  thla  In  favor  of  dowM*.  4  Goke^  7L 

NON  REUS  NISI  MENS  SIT  REA.  No« 
^ilty  unless  the  Intent  be  guilty.  1  Story. 
Gont  (4th  Bd.)  87. 

NON  SANAB  MENTIS  (Lat.)  Of  unsound 
mind.  FMa.  Uh.  6,  c  40,  i  1. 

NON  SANE  MEMORY.  Unsound  memory: 
unsound  mind.  A  term  essentially  law 
FroDch.  See  "Memory." 

NON  SEQUITUR  (Lat)  It  does  not  fol- 
low. 

NON  SOLENT  QUAE  ABUNDANT  VITI- 
are  scripturas.  Siirpl usage  docs  not  usual- 
ly Titiate  writings.  Dip;.  50.  17.  94;  BrOOm, 
JjBg,  Max.  (3d  London  £d.)  669,  note. 

NON  POLUM  QUID  LICET,  SED  QUID 
est  conveniens  considerandum,  quia  nihil 
quod  inconveniens  est  licitum.  Not  only 
what  ia  permitted,  but  what  is  convenient,  is 
to  be  conaldered.  because  what  is  incon- 
▼enloat  la  illegal.  Co.  LItt  66a. 

NON  SOLVENDO  PECUNiAM  AD  QUAM 
clerieua  mulotatur  pro  non  reaidentia.  A 
writ  prohibiting  an  ordinary  to  take  a  pe- 1 

runlary  mulct  Imposed  on  a  clerk  of  the 
sovereign  for  nonresidence.   Reg.  Writs.  59.) 


NON  SUBMISSIT  (Lat)   The  name  of  a 

plea  to  an  action  of  debt,  or  a  bond  to  por- 
form  an  award,  by  which  the  defendant 
pleads  that  he  did  nut  BUbmlt  Bac  Abr. 
"Arbitration,  etc."  (G). 

NON  SUI  JURIS  (Lat)   The  oppoaite  of 

»ui  juris  (q.  v.) 

NON  SUM  INFORMATUS.  See  "Judg- 
ment" 

NON  SUNT  LONGA  UBI  NIHIL  EST 
quod  demere  poMia.  There  is  no  prolixity 
where  there  la  nothing  that  can  be  omitted. 
Vanghan,  188. 

NON  TEMERE  CREDERE.  EST  NERVUS 
saplentae.  Not  to  believe  rashly  is  the  nerve 
of  wisdom.  5  Cioke,  114. 

NON  TENENT  INSIMUL  (Lat.  they  do 
not  hold  together).  In  pleading.  A  plea  to 
an  action  In  partition,  by  which  the  defend- 
ant denlee  that  he  holds  the  property  whiOh 
is  the  subject  of  the  suit,  together  with  the 
complainant  or  plaintiff. 

NON  TENUIT  (Lat.  he  did  not  hold).  In 
pleading.   The  name  of  a  plea  in  bar  in  re- 

iilevin,  when  the  plaintiff  has  n vowed  for 
rent  arrear.  by  which  the  plaintiff  avows 
that  he  did  not  hold  in  manner  and  form  aa 

the  avowry  alleges. 

NON  VALEBIT  FELONiS  GENERATIO, 
nec  ad  haeredltatem  patemam  vol  meters 

nam;  si  autem  ante  feloniam  generationem 
fecerit,  talis  generatio  succedit  in  haeredi- 
tate  patria  vel  matris  a  quo  non  fuerit  fe> 

Ionia  perpetrata.  The  offspring  of  a  felon 
cannot  succeed  either  to  a  maternal  or  pater- 
nal inheritance;  but,  If  he  had  orfsi)rlng  be- 
fore the  felony,  such  offspring  may  succeed 
aa  to  the  Inheritance  of  the  father  or  mother 
In-  whom  the  folooy  wss  not  committed.  8 

Coke.  41. 

NON  VALENTIA  AGERE  (l^w  Lat.)  In- 
ability to  sne.  6  BeU,  App.  Gas.  172. 

NON  VALET  CONFIRMATIO,  NISI  ILLE, 

qui  confirmat,  sit  in  possessione  rei  vel  Ju- 
ris unde  fieri  debet  confirmatio;  et  eodem 
modo,  nisi  iile  cui  confirmatio  fit  sit  in  pos- 
sessione. Ckinfirmation  is  not  valid  unlesa 
he  who  eottflrma  Is  either  in  posseeaion  of 
the  Ihinj:  Itself,  or  of  the  right  of  which 
confirmation  is  to  be  made,  and,  in  like  man- 
ner, unlesa  he  to  whom  confirmation  la  made 
is  in  poeisesion.  Co.  Utt  896. 


NON  VALET  EXCEPTIO  EJUSDEM  REI 
eujus  petitur  dissolutio.  A  plea  of  that  of 
which  the  dissolution  ia  sottght  Is  not  Talid. 

2  Eden,  134. 

NON  VALET  IMPEDIMENTUM  QUOD 
de  Jure  non  sortitur  effeetum.  An  impedi- 
nuiit  is  of  no  avail  which  by  law  haa  no  ef> 

feet.    4  <V)ke,  3 la. 

NON  VERBIS  SEO  IPSIS  REBUS.  LE* 
ges  impontnMi&  Not  upon  words,  Irat  upon 
things  themaelyeai  do  we  Impoee  law.  Oode, 

6.  43.  2. 
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NONSUIT 


NON  VIDENTUR  QUI  ERRANT  CON- 
aentire.  He  who  errs  is  not  considered  m 
eonaentliie.  Dig.  60.  17.  IIC;  Braooi.  Leg. 
Max.  (Hd  London  Bd.)  240;  2  KMit»  Comm. 

477;  14  Ca.  207. 

NON  VIO£NTUR  REM  AMITTERE  QUI- 
bus  propria  non  fult.  They  are  not  consid- 
ered as  losing  a  thing  whose  own  It  was  not 

DIR.  oO.  17.  85. 

NON  VIDETUR  CONSENSUM  RETIN- 
uiese  si  quis  ex  praescripto  minantis  aii^uld 

immutavit.  He  dops  not  api)<»ar  to  havp  re- 
tained his  «on8ent.  who  has  changed  any- 
thing at  thr  command  of  a  party  threaten- 
ing. Bsc.  Max.  reg.  22;  Broom,  Leg.  Max. 
(2d  London  Bd.)  254. 

NON  VIDETUR  PERFECTE  CUJUSQUE 
id  esse,  quod  ex  casu  auferri  potest.  That 
does  not  truly  belong  to  any  one  wbi<^^h  (^an 
be  takoi  frmn  him  nimn  oceaaiott.  Dig.  r.o. 
17.  169.  1. 

NON  VIDETUR  QUISQUAM  ID  CAPER E, 
quod  el  necesse  est  alii  restituere.  One  is 
not  constderad  aa  aoqmlring  property  in  a 
thing  which  he  Is  bound  to  restore.  Dig.  60. 

17.  51. 

NON  VIDETUR  VIM  FACERE,  QUI 
jure  suo  utitur,  et  ordlnaria  actlone  expert- 
tur.  Ho  is  not  jiidRod  to  use  force  who  ex- 
ercises bis  own  right,  and  proceeds  by  ordi- 
narr  acUoa.  Dig.  60.  17.  156.  1. 

NON  VOLET  CONPIRMATIO,  NISI  ILLE, 

qui  conflrmat,  sit  in  possessione  rei  vel  Juris 
unde  fieri  debet  confirmatio;  et  eodem  mo- 
dOi  nisi  ille  cui  confirmatio  fit,  sit  in  posses- 
alone.  Confirmation  is  not  valid  unless  he 
who  eottflrms  Is  either  In  possession  of  the 
thing  itpelf.  or  of  the  richt  of  which  con- 
firmation is  to  be  made,  and,  in  liice  man 
ner,  ualess  he  to  whom  confirmation  is  made 
Is  In  possession.  Co.  Litt  206. 

N0NACCE8S.  The  nonexistence  of  sex- 
ual intcr( ourso  l)etween  husband  and  wife  is 
generally  expressed  by  the  words  "nonac- 
cess  of  the  husband  to  the  wife;"  which  ox 
presslons.  in  a  case  of  bastardy,  are  under- 
stood to  mean  the  same  thing.  2  Starkie. 
Ev.  21 K.  not.'.    See  "Access." 

NONAGE.  By  this  term  is  understood 
that  period  of  life  from  the  birth  till  the 
arrival  of  twenty  one  years.  In  another 
sense,  it  means  under  the  proper  age  to  be  of 
ability  to  do  a  partlenlar  thing;  as.  when 
nonage  is  applied  to  one  nnder  the  ane  of 
fonrteen.  who  is  inial)le  to  marry.  See  "Ase." 

NONAGIUM,  or  NONAGE.  Aniuibpartof 
movables  which  waa  paid  to  the  clergy  on 

the  death  of  persons  in  their  parish,  and 
claimed  on  pretenae  of  being  distributed  to 
pious  nse&  Blount. 

NONAPPARENT  EASEMENT.  A  discon- 
tinuous  easement  See  "Apparent 

mcnt." 


one  fntitird  to  make  a  demand  within  the 
time  limited  by  law;  as,  when  a  continaal 
claim  aagbt  to  be  saiade.  a  nagleet  to  make 
such  claim  within  a  year  and  a  day. 

NONCONFORIVIISTS.  In  English  law.  A 
name  given  to  certain  dissenters  from  the 
rites  and  ceremonies  of  the  church  of  Bnc- 
land. 

NONCONTINUOUS  EASEMENT.    A  non 
apparent  or  discontinuous  easement.  See 
"Apparoit  Basemeat" 

NONE8.    In  the  Roman  calendar.  Tlw 

fifth,  and.  in  March.  May.  .Itily,  and  O -tober 
the  seventh,  day  of  the  month.  So  called  be- 
cause, counting  IncluslTely,  they  were  nine 
(Invs  from  the  ides.  Adama.  Rom.  AnL  266. 

;!:,7.    See  "Ides." 

NONFEASANCE.  The  neglect  or  lailure 
of  a  person  to  do  some  act  which  be  ought 
to  do.  The  term  is  not  generally  used  to  de- 
note a  breach  of  contract,  but  rather  the  fail 
ure  to  perform  a  duty  towards  the  public 
whereby  some  individual  sustains  apecial 
damage,  as  where  a  sheriff  falls  to  oioeato  a 
writ  2  BL  Comm.  166;  Broom.  Com.  Law. 

655. 

When  a  legislative  act  requires  a  person 
to  do  a  thinp.  its  nonfeasance  will  subject 
the  party  to  pimi.'-hment;  as.  if  a  statute  re- 
quire the  supervisors  of  the  highways  t<>  r'-^ 
pair  such  highways.xthe  neglect  to  repair 
them  may  be  puiiilltod.  See  1  Rosa.  Crimes^ 
48.  See.  also.  "Mandate." 

NONISSUABLE  PLEAS.  Those  upon 
which  a  decision  would  not  determine  the 
action  upon  the  merits;  aa  a  plea  in  abntO' 
meat  1  Chit  Archb.  Prac.  (12th  Bd.)  24f. 

NONJOINDER.    Omission  of  a  UOCOOiaiy 

or  proper  party.    See  "Joinder." 

NONJURORS.  In  English  law.  Feraona 
who  rehise  to  take  the  oatbs,  reqolred  by 
law,  to  {support  the  government.  See  1  DalL 

(Pa.)  170. 

NONPLEVIN.  In  Old  English  law.  A 
neglect  to  replevin  land  taken  Into  thm 
hands  of  the  king  tipon  default,  within  fif- 
teen days,  by  which  seisin  was  lost,  as  bj 
default  Heufh.  de  Magna  Charta.  c.  8.  By» 
Edw  IT1  e.  2.  no  man  shall  leas  his  land  br 

luuitdevin. 

NONRESIDENCE.  In  ecclesiastical  law. 
The  absence  of  miritnal  persona  from  their 
beneflces. 


NONRESIDENTIO    PRO  CLERICO 
gis.   A  writ,  addressed  to  a  bishop,  cl 
ing  htm  not  to  molest  a  clerk  employed  In 

the  royal  service,  hy  reason  of  his  nonr<>pi- 
dcDce:  in  which  case  be  is  to  be  dischar^^ed. 
Reg.  Grig.  62. 

NONSENSE.  That  which  in  a  written 
agreement  or  will  is  unintelligible. 


NONCLAIM. 


NONSUIT.       judgment  given  apninst  the 
An  omission  or  neglect  by  plaintiff  when  he  is  unable  to  prove  his  caae. 
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NOTA 


•r,  wlun  k*  n«g1eets  or  refums  to  procoed  to 
trial,  Judgment  of  nonsuit  dismisses  the  ac- 
tion, bat  does  not  determine  the  issues. 

Tolnntary  nonsuit  is  an  abandon iru  nt  of 
his  cause  by  the  plaintiff  nither  before  the 
trlftl  is  commenced,  or  duiiug  the  presenta- 
tion of  his  case. 

Involnntary  nonsuit  is  judgment  of  non- 
suit ordered  br  tbe  eonrt  wbere  plaintiff 

fails  to  uiipcar,  or  where  he  has  given  no 
evidence  on  which  a  verdict  in  his  favor 
sonld  be  rendered. 

NON8UMMON8,  WAGER  OP  LAW  OF. 

The  mode  In  whifh  a  tenant  or  defendant  in 
Sk  real  action  pieaded,  when  the  summons 
which  followed  the  original  was  not  served 
within  the  pnqper  time.  SI  Blis.  c.  8.  S  2: 
2  Saund.  45. 

NONTENURE.  In  pleading.  A  plea  in  a 
real  actim.  by  which  the  defendant  a^:  i'rt< d 
that  he  did  not  hold  the  land,  or  at  least 
8ome  part  of  it,  as  mentioned  In  the  plain- 
tiff s  (Ifrlaratiiin  M  .Mod.  2[.n):  in  which 
case  tbe  writ  abates  as  to  the  part  with 
raCerenee  to  which  the  plea  Is  nistained 
(8  Cranch  fU.  S.l  242).  It  may  be  plradod 
with  or  without  a  disclaimer.  It  was  a 
history  plea,  though  not  strictly  in  abate- 
ment (2  Saund.  44.  note  4:  Dyer,  210;  Booth, 
Real  Actions.  179;  3  Ma.s.s.  312;  11  Mass. 
216),  but  might  be  pleaded  a.s  to  part  along 
with  a  plea  in  bar  as  to  the  rest  (1  Lutw. 
716;  Rast  Bhitr.  281a,  SSlb).  and  was  sub- 
■equentlv  considered  as  a  plea  in  bar  (14 
Mass.  239:  1  Me.  54:  2  N.  H.  10;  Bac.  Abr. 
•71eBar*(i9]). 

NONTBRM.  The  Tacatkm  between  two 
terms  of  a  conrt 

NONTERMINUS.  The  vacition  hot  ween 
term  and  term,  formerly  called  the  time  or 
days  of  tbe  king's  peace. 

NONU8ER.  Neglect  to  make  see  of  a 
franchise,  privilege,  or  right  See  28  Pick. 

(Mass  )  141. 

NOOK  OF  LAND  (Law  haL  noka,  or  sogo- 
to  lerrae).   In  old  records.  A  measure  or 

<ioF(  riptinn  of  land,  of  uncertain  quantity. 
Blount  observes  that  he  had  seen  an  old  deed 
«f  8ir  Walter  de  Fedwardyn,  wherein  twi  iv* 
acres  aid  a  half  were  granted  for  a  noke  of 
land,  but  he  thought  the  quantity  was  not 
certain. 

NORTHAMPTON  TABLES.  longevity 
and  annuity  tables  compiled  from  bills  of 
mortality  Ivept  in  All  Saints  parish,  Bng- 
laad.  in  1786-1780. 

NOSCITUR  A  S0CII8.  It  Is  known  from 
its  associatea  The  meaning  of  a  word  may 
be  aseertained  by  reference  to  the  meaning 

of  words  a?  n.  lated  with  it.  Broom.  Leg. 
Max.  (3d  London  Ed.)  523;  9  East,  267;  13 
■ast.  681:  8  Tannt  294:  I  Vent.  225;  1 
Barn,  ft  C.  644;  Arg.  10  Bam.  &  C.  496, 
619:  18  C.  B.  102,  893;  5  Man.  ft  G.  6.39, 
667;  3  C.  B.  4.'',7;  5  C.  B.  380;  4  Ex.h.  r.ll. 
6  Bxcb.  294;  11  Bxcb.  113;  3  Term  R. 


87;  8  Term  E.  118;  1  N.  Y.  47.  69;  11  Barb. 
(N.T.)  48,  68;  20  Barb.  (N.T.)  844. 

NOSCITUR  EX  SOCIO,  QUI  NON  COQ- 
noscitur  ex  se.  He  who  cannot  bo  liuown 
from  himself  may  be  known  from  his  asso- 
ciate. F.  Moore,  817;  1  Vent  225;  3  Term 
R.  87;  9  East.  267;  13  East,  531;  6  TMmt. 
894;  1  Bam.  4k  C.  844. 

NOSOCOMI.  In  clTfl  law.  Persons  who 

have  the  management  and  care  of  hospitals 
for  paupers.  Clef  Lois  Rom.  mot  "Admin- 
Istratenra.** 

NOT  FOUND.  Words  Indorsed  on  a  bill 

of  indirtmcnt  by  a  grand  jury,  whnn  they 
have  not  sufficient  evidence  to  ttnd  a  true 
MIL  See  *'Ignoramna.'* 

NOT  GUILTY. 

 In    Pleading.    The   general  ISSUe  in 

several  sorts  of  action.s  of  tort. 

—In  Criminal  Law.  The  general  trav- 
erse of  the  aeensation  by  tbe  accused. 

NOT  POSSESSED.  In  plondln?.  A  plea 
sometimes  need  in  acUons  of  trover,  when 
the  defendant  was  not  possessed  of  the 

goods  at  the  commencement  of  the  aoUon. 

3  Man.  &  G.  101.  103. 

NOT  PROVEN.  In  Scotch  criminal  law. 
It  is  a  pecnHartty  of  the  flootch  Jury  system 

in  criminal  trials  that  It  admits  a  verdict  of 
"Not  proven,"  corresponding  to  the  yon 
liquet  of  the  Roman  law.  The  legal  effect 
of  this  is  pqnivalont  to  "Not  guilty;"  for  a 
prisoner  in  whose  case  it  is  pronounced  can* 
not  be  tried  again.  According  to  the  homely 
but  expressive  maxim  of  the  law.  no  man 
can  be  made  to  Ihole  an  assise  twice.  But 
although  the  verdict  of  "Not  provon"  Is 
so  far  tantamount  to  an  acquittal  that  the 
party  cannot  be  tried  a  second  time,  it  falls 
very  far  short  of  it  with  regard  to  the  effect 
upon  his  reputation  and  character.  He  goes 
awav  from  the  bar  of  the  court  with  an 
Indelible  stigma  upon  bis  fame.  There 
stands  reeorded  against  blm  tbe  opinion  of 
a  jury  that  the  evidence  respecting  his  guilt 
was  so  strong  that  they  did  not  dare  to 
prononnee  a  verdict  of  acQnittal.  So  that 
many  of  the  evil  ronseqiienpes  of  a  convic- 
tion follow,  although  the  jury  refuse  to  con- 
vict. When  9Ir  Nicholas  Throckmorton  was 
tried  and  acquitted  by  an  English  Jury  in 
1.^,.-4.  he  said:  "Tt  Is  better  to  be  tried  than 
to  live  FUHiiected."  But  in  Scotland  a  man 
may  be  not  only  tried,  but  acquitted,  and 
vet  live  snspected,  owing  to  tbe  sinister  in* 
flupnce  of  a  verdict  of  "Not  proven."  FOP- 
syth.  Hist.  Trial  by  Jury,  334-339. 

NOTA  (I^.) 

 In  Civil  Law.   A  mailt  or  brand  put 

upon  a  person  by  the  law.  1  Haokeld.  Civ. 
Law,  134,  135. 

In  Old  English  Conveyancing.  A  note 
or  memorandum  of  a  cliarter  or  deed,  drawn 
up  preparatory  to  the  execution  of  tbe  chap- 
ter itself.  .S'i  autcm  'lirant  testes  quod  prae- 
tente*  fuerint  confectioni  notae  in  quam 
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(636)  NOTICE  TO  ADMIT 


utraquc  jinrs  cumrntil.  thmolur  rt  dnnatori- 
%$,  hoc  tufflcit  ad  probaiionenit  licet  prae- 
««nfe«  non  e»»ent  «M  eharta  $ertpta  futt  «f 
assignattt  [s'ujnatn^f  r,ui  if  the  witnesses 
say  that  they  were  present  at  the  making  of 
the  note,  to  which  each  party  screed,  donor 
«nd  donee,  this  is  sufficient  for  proof,  tbough 
they  were  not  present  when  the  charter  was 
written  and  sealed.  Bracton,  foL  398;  Flete, 
Ub.  6.  c  34.  S  2. 
A  promlaeoTy  note.  11  Mod.  840. 

NOTAE  (Lat.)  To  drtl  and  old  IDoropean 

law.  Shorthand  characters  or  marks  of  con- 
tractlou,  in  which  one  person  wrote  what 
was  Mid  by  ar other,  or  in  which  the  em- 
perors' secretaries  took  down  what  they  dic- 
tated. Spelman;  Calv.  Lex.  See  "Notari 
Hi." 

NOTARE  INFAMIA  (Lat.)  In  the  civil 
law.  To  mark  or  brand  with  infamy,  or 
disgrace.  Dig.  3.  2.  For  a  description  of 
the  persons  who  were  so  branded  (de  Me  Qui 
notantur  infamia).  see  Id. 

NOTARIAL.  Belonging  to  a  notary;  made 
or  done  by  »  notary. 

N0TARIU8. 

 In  Civil  Law.    One  who  toolc  notes  or 

draughts  in  shorthand  of  what  was  said  by 
another,  or  of  proeeedings  In  the  senate  or 

In  a  court.  One  who  dranghted  written 
Instruments,  wills,  conveyances,  etc.  Vicat; 
Calv.  Lex. 

— ^In  English  Law.  A  notary.  Law  Fr. 

4k  Lat.  Diet.;  OowetL 

NOTARY,  or  NOTARY  PUBLIC.  An  offl 
cer  appointed  by  the  executive  or  other  ap- 
pointing power,  under  the  laws  of  different 
etatee.  having  power  generally  to  attest  writ- 
ings for  the  purpose  of  establishing  their 
autheiilicify,  to  adininister  oaths,  etc. 

NOTATION.  In  English  probate  practice, 
notation  is  the  set  of  making  a  memo- 
randum of  aome  special  rlrcuniPtance  on  a 
probate  or  letters  of  admini.stration.  Thus, 
where  a  grant  is  made  tor  the  whole  person- 
al estate  of  the  deceased  wlth?n  the  United 
Kingdom,  which  can  only  bo  done  in  the 
case  of  a  perKon  dying  domiciled  in  England, 
the  fact  of  hie  having  been  so  domiciled  is 
noted  on  the  grant  Ooote,  Prob.  Prae.  86. 

NOTE  OF  A  FINE.    The  fourth  step  of 

the  proceedlnps  in  acknowlpdsinpr  a  fine, 
which  Is  only  an  abstract  of  the  writ  of  cov- 
enant and  the  concord,  naming  the  parties. 

the  parcel  of  land,  and  the  aKreeinent,  .and 
enrolled  of  record  in  the  proper  oOlce.  2  Bl. 
(\>inni.  ."^'.L  Append,  note  It.  {  8;  1  Staph. 

Comm.  .'(IS. 

NOTE  OF  ALLOWANCE.  This  was  a 
note  delivered  by  a  master  to  a  party  to  a 
cause,  who  allesed  that  there  was  error  in 
law  in  the  record  and  proceedings,  allowing 
hfan  to  bring  error.  See  Oom.  Law  Prae. 
Act  1858.  I  148. 

NOTE  OF  HAND.  A  popolar  name  for  a 

promissory  note. 


NOTE  OF  PROTEST.  A  note  or  minute 
of  the  protest,  made  by  the  notary,  at  time 
of  protest  on  tbs  bill,  to  be  oomplvted  or 
filled  out  at  bis  Islsttrs.   Bytes,  BiUs  (Stk 

Ed.)  9. 

N0THU8  (LaL)  A  natural  child,  or  a 
person  of  vnrlsus  birth. 

NOTICE.  Information,  whetbttr  actual  or 

presumptive,  and  whether  direct  or  indlreet 

respecting  a  matter  of  fact. 
Notice  Is  either  (1)  actual,  consisting  ef 

information  actually  received,  or  (2)  cos- 
structive,  connisting  of  facts  which,  by  im- 
plication of  law,  constitute  notice  without 
regard  to  whether  they  actually  impart  la- 
formation. 

.\ctiial  notice  Is  either  (a)  express,  con 
Bisting  of  direct  positive  knowledge  of  the 
fact  In  question,  or  (b)  Implied,  ooiulBtlag  <if 
information  sirfTlcient  to  put  one  on  Inqaiiy 
as  to  the  fact  In  question. 

"Notice"  is  a  broader  term  than  "knowl- 
edge," which  includes  only  express  aetaal 
notice.  81  ATa.  140;  78  Mi.  186. 

NOTICE  OF  APPEARANCE.  A  noUce  by 
defendant  to  plalntlft  that  he  appears  In  the 

action,  or  by  an  attorney  that  he  appears  IWr 

defendant.    See  "Appearance." 

NOTICE  OF  DISHONOR.  A  notice  given 
to  a  drawer  or  Indorser  of  a  bill,  or  an  In- 
rlorser  of  a  negotiable  note,  by  a  subsequent 
party,  that  It  has  been  dishonored  either  by 
nonncceptance  in  the  case  of  a  bill,  or  hy 
nonpayment  in  the  case  of  an  accepted  bill 
or  a  note. 

NOTICE  OP  JUDGMENT.  A  written  no- 
tice of  the  entry  of  judgment  rfquircil  in 
some  states  to  be  given  to  the  judgment  debt- 
or to  start  the  nmnlng  of  time  to  appeaL 

NOTICE  OF  LIS  PENDENS.  See  "Us 
Pendens." 

NOTICE  OF  MOTION.  A  notice  in  writ- 
ing to  the  adverse  party,  to  an  action  that  a 
specified  motion  will  be  made  at  a  time  stat* 
ed. 

NOTICE  OF  PROTEST.  A  notice  given  to 
the  drawer  or  indorser  of  a  bill,  or  to  an  lo- 
dorser  of  a  note,  by  a  prior  party,  that  th» 
bill  ha.s  been  protested  for  refusal  of  pay- 
ment or  acceptance.  See  "Notice  of  Dis- 
honor." 

NOTICE  OF  TRIAL.  A  notice  by  one  par- 
ty to  his  adversary  that  he  will  bring  the 
cause  on  for  trial  at  the  next  term  of  ooorL 

NOTICE  TO  ADMIT.  In  the  practice  of 
the  English  high  court,  either  party  to  an 
action  may  call  on  the  other  party  by  notles 
to  admit  the  existence  and  execution  of  any 
document,  in  order  to  save  the  expense  of 
proving  it  at  the  trial;  and  the  party  refus 
log  to  admit  must  bear  the  costs  of  proving 
It  unless  the  Judge  cevUfles  ^st  the  refuad 
to  admit  was  reasonable.  No  «'oslp  <>f  prov- 
ing a  document  will  in  general  be  allowed. 
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NOTICE  TO  PLKAD  (637) 


unless  such  a  notice  to  glTen.  Rnlw  of 
Ckmrt.  xxzli.  2. 

NOTICE  TO  PLEAD.  Written  notice  to 
defendant,  requiring  him  to  plead  within 
a  certain  time.  It  must  always  be  given  be- 
fore plaintiff  can  sign  Judgment  for  want 
of  a  plea.  I  Chit.  Archb.  Prac.  (Prent.  Ed.) 
221.  Notice  to  plead,  imlorsod  on  the  decla- 
ration, or  delivered  separately,  is  sufficient 
wltlurat  demanding  plea  or  nilo  to  plead.  In 
Bnglaiid.  by  atatnte.  See  S  Chit  8t  615. 

NOTICE  TO  PRODUCE  PAPERS.  In 
practice.  When  it  is  intended  to  give 
■eeondaiT  eTldenee  of  a  written  Instrament 

or  paper  which  is  In  the  popses?lon  of  the 
opposite  party,  it  is,  in  general,  requisite  to 
give  him  noClee  to  prodnea  tlM  mne  on  the 
trial  of  the  cause,  before  audi  Moondary 

evidence  can  be  admitted. 

NOTICE  TO  QUIT.  A  request  by  a  land- 
lord to  hto  tenant  to  quit  the  lea^^od  premises, 
and  give  possession  thereof  to  the  landlord 
at  a  time  therein  mentioned.  3  Wend.  (N. 
T.)  157;  7  Halet  (N.  J.)  M. 

NOTING.  A  term  denoting  tho  act  of  a 

notary  in  minuting  on  a  bill  of  exchange, 
after  it  has  been  presented  for  acceptance 
or  payment,  the  initals  of  hls  same,  the  date 
of  the  day.  month,  and  year  when  such  pre- 
sentment was  made,  and  the  reason.  If  any 
has  been  assigned,  for  ponacceptance  or  non- 
payment, together  with  his  charge.  The 
Bfltiiig  to  not  Indlqieaaable^  It  being  oiilsr  a 
part  of  tlie  itrotest;  It  Will  BOt  MiPfly  the 
protest.    4  Term  R.  175. 

NOTIO  (Lat  from  nosofre,to  know).  In  the 
dyll  law.  The  power  of  hearing  and  trying 
a  matter  of  fact;  the  power  or  authority  of 
a  judex;  the  power  of  hearing  causes  and 
Of  pronouncing  sentence,  without  any  degree 
of  jurisdiction.  Hallffez,  Anal.  bk.  5,  e.  8, 
Nos.  3,  6;  Calv.  Lex. 

In  a  more  general  sense,  notio  Included 
both  cognUio  (cognisance)  and  fuHadicUo 
(Jwtodletloil).    Dig.  50.  16.  99.  pr.;  Calv. 

NOTITIA  (Lat.  from  tiutiis.  known,  or  nos- 
cere,  to  know).  In  the  civil  law.  Knowl- 
odgo:  Information;  iDtelllgeiioe. 

 In  Old  Practice.  Notice.  Tnde  not  It  tarn 

habuit.  had  notice  thereof.  1  Ld.  Raym.  70, 
71.  Notitia  non  deb9t  claudicare,  notice 
ongbt  not  to  be  lamo  or  Imperfect  6  Coke, 
99b. 

NOTITIA  DICITUR  A  NOSCENDO;  ET 
notitia  non  debet  claudicare.  Notice  is  call- 
ed from  a  knowledge  being  had;  and  notice 
ovgbt  Mt  to  bait,  i.  be  Imperftoet  6 
Ocik%  19. 

NOTORIAL.  The  Scotidi  form  of  "Nota- 
rial" iq.  V.)    Bell,  Diet. 

NOTOUR.  In  Scotch  law.  Open;  notori- 
ona    A  notour  bankrupt  Is  a  Msbor  wbo. 

being  under  diligence  by  homing  and  cap- 
tion of  hia  creditor,  retires  to  sanctuary,  or 


NOVATION 


absconds,  or  defends  by  force,  and  to  after- 
wards found  insolvent  by  court  of  sessions. 
Bell,  Diet.;  Burton,  Law  of  Scotland.  601. 

NOVA  CONSTITUTIO  FUTURIS  FOR- 
mam  Impotwre  debet,  non  praeterltla.  A 

new  enactment  ought  to  Impose  form  upon 
what  is  to  come,  not  upon  what  Is  past.  2 
Inst.  292;  Broom.  Leg.  Max.  (3d  London 
Ed.)  33,  36;  T.  Jones,  108;  2  Show.  16;  6 
Meea.  ft  W.  285  ;  7  Heea.  ft  W.  586;  9  Mass. 
122;  2  Call.  (U.  8.)  U9;  2  N.  Y.  245;  7 
Johns.  (N.  Y.)  509  et  MQ.,— where  this  rule 
is  fully  oonaldered  and  tlie  aatborttlea  ro- 
viewed* 

NOVA  CUSTOMA.  An  impoattkm  or  do- 
ty.  See  "Antiqua  Custuma." 

NOVA  8TATUTA.  New  etatutee.  A  term 
including  all  statutea  paieed  In  the  reign  of 
Bdw.  IIL  and  Baboegnentiy. 

NOVAE  NARRATION E8.  "New  ComitS 
or  tallya."  A  book  of  such  pleadings  as  were 
then  In  nee,  published  In  the  reign  of  Edw. 
in.   3  Bi.  Comm.  997;  9  R&m  Hist  ipffg, 

Law,  151. 

i 

NOVALE  (Lat.)  Land  newly  ploughed, 
or  that  bad  not  been  tlUed  before  within  the 
memory  of  man.  Oowell;  Spelman. 

NOVALIS  (Lat.  from  norm,  new).  In  tho 
civil  law.  Land  that  rested  a  year  after  the 
first  ploughing.   I)i^.  50.  16.  :;o.  2. 

NOV  ATI  O  (Lat.  from  nmarc.  to  make  new, 
from  nou  s.  m-w).  In  thd  civil  law.  Liters 
ally,  a  making  new.  A  change  of  a  former 
debt  or  obOgatlon  Into  another  of  the  same 
or  a  dlfTeront  kind,  either  by  a  change  of  the 
persons,  called  drinjatio,  or  by  a  change 
In  the  obligation,  the  persons  contlnn* 
Ing  the  same.  Inst.  3.  30.  3;  Dig.  46.  2; 
Ck)de,  8.  42;  Halifax,  Anal.  bk.  2,  c.  20,  No. 
8;  Heinec.  Elem.  Jur.  Civ.  lil).  3,  tit.  30. 
§  1011  et  seq.  This  term,  translated  or  con- 
verted Into  'Novation,"  to  eztenslrely  used 
In  modern  civil  law,  and  in  the  Jurispru- 
dence of  Holland,  Spain.  France,  Scotland, 
and  the  state  of  Louisiana.  Burge.  Sur.  166. 
Called  in  Fleta,  innovatio.  Fleta,  Ub.  9,  c. 
60,  9  12. 

NOVATIO  NON  PRAE8UMITUR.  A  no- 
vation la  not  presumed.  Halk.  Has.  104. 

NOVATION.  The  BubsUtutlon  of  a  new 

obligation  for  an  old,  which  Is  thereby  ex- 
tinguished.   57  Wis.  634.    The  term  is  of 
civil-law  origin,  and  Is  rarely  used  In  the 
common  law. 
Novation  to  of  three  sorts: 

(1)  Whoro  tho  debtor  and  cn^dlfor  re- 
main the  same,  but  a  new  debt  takes  the 
plaoe  of  the  old  one.  Here,  either  the  sab* 
Ject  matter  of  the  debt  may  be  changed,  or 
the  conditions  of  time,  place,  etc.,  of  pay- 
ment. 

(2)  Where  the  debt  remains  the  same,  but 
a  new  debtor  Is  substituted  for  the  old.  This 
novation  may  br-  made  without  the  Inter^ 
ventlon  or  privity  of  the  old  debtor  (In  thto 
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NOXIA 


«aae  the  new  ■sraement  is  called  expromis- 
aio,  and  the  new  debtor  eTpromissor) ,  or  by 

the  debtor's  tian amission  of  his  debt  to 
another,  who  accepts  the  obligation,  and  is 
Mmaelf  aooepled  by  fhe  eredltor.  This 
transaction  is  called  delefjatio.  Domat  lays 
down  the  essential  distinction  between  a 
delegation  and  any  other  novation,  thus: 
That  the  former  demands  the  consent  of  all 
three  parties,  but  the  latter  that  only  of  the 
two  parties  to  the  new  debt. 

(I)  Where  the  debt  remains  the  same,  but 
ft  new  creditor  Is  subetltnted  for  the  old. 
This  also  is  called  ihlrrjutin,  for  the  reason 
adduced  above,  to  wit,  that  all  three  parties 
must  aaaent  to  the  new  bargain.  It  differs 
from  the  ce»»io  nominis  of  the  civil  law 
by  completely  cancelling  the  old  debt,  while 
tbO  crssiii    miDiinis    leaves   the   crfditor  a 

dalm  for  any  balance  due  after  assignment 
See  CIT.  Code  Cal.  ||  16S0.  15SS. 

To  constitute  a  novation  there  must  be 
(1)  a  valid  pre-existing  obligation;  (2)  con- 
sent of  rapable  partlMi;  (8)  expren  Inten- 
tion to  innovate. 

The  release  of  the  old  obligation  is  a  suf- 
flelont  oinuldenttlon.  S7  Ohio  St.  S79. 


NOVEL  A88I0NMINT. 

■•Ignment.*' 


Seo  "Now  As- 


NOVEL  DI88EI8IN.  Soo  "AnlM  of  Nov 
«l  DlMolsln." 

NOVELLAE  LEONIS.  The  ordinances  of 
Emperor  Leo.  which  were  made  from  the 
year  887  till  the  year  898,  mm  flo  called. 

Thosf  Novels  changed  many  rules  of  the  Jus- 
tinian law.  This  collection  contains  one 
hundred  and  thirteen  Novels,  written  orig- 
inally in  Oreok,  and  afterwards,  in  1560. 
translated  into  Latin  by  Agilaeus. 

NOVELS,  or  NOVELLAE  C0N8TITU- 
tlones.    In  civil  law.    The  name  glvon  to 

tho  f oiiptittitions  or  laws  of  Justinian  and 
his  immediate  successors,  which  were  pro- 
nralgatod  toon  after  the  Code  of  Justinian. 

It  appears  to  have  been  the  intention  of 
Justinian,  after  the  completion  of  the  second 
and  rovisfd  edition  of  the  Codr.  to  supply 
what  had  not  been  foreseen  in  the  preceding 
laws,  together  with  aay  neeesiaury  amend- 
ments or  alterations,  not  hy  revising  the 
Code,  but  by  supplementary  laws.  Such 
laws  he  promulgated  from  time  to  time;  but 
no  ofBcial  compilation  of  them  is  known  to 
have  been  made  until  after  his  death,  when 
his  laws,  one  hnnd^'ed  and  fifty  nine  in  num- 
ber, with  those  of  the  reigns  of  Justin  II. 
and  TIberiftt.  nine  In  number,  were  collect- 
ed, together  with  some  local  edicts,  under 
this  name.  They  belong  to  various  times  be- 
tween 686  and  S66  A.  D. 

N  OVER!  NT  UNIVERSI  PER  PRAE- 
sentes  (Law  Lat.)  Know  all  men  by  these 
presents.  Words  with  which  deeds^  obUga- 
tlons,  letters  of  attorney,  and  other  tnstra- 

ments  were  formerly  commenced.  LItt.  § 
445;  West,  Symb.  pars  1.  lib.  2.  102.  618, 
ESM86. 


NOVI  OPERI8  NUNCIATIO  (Lat)  In  the 
civil  law.  A  protest  against  or  prohibition  of 
a  new  work.  Where  a  person  began  to  build 
up  or  to  puU  down  something  (which  was 
technically  eallod  nofim  optu,  a  now  work), 
another  person,  irtu>  feared  that  his  right 
would  be  impaired  thereby,  might  extrajudi- 
cially hinder  the  completion  of  the  work,  by 
protesting  before  the  workmen  on  the  ^oC, 
or  before  some  one  presont  representlns  tlio 
owner,  apainst  the  prosecution  of  the  work, 
and  forbidding  the  same.  Dig.  39.  1;  Id. 
48.  84;  Code,  8. 11.  See  ''Opus  NOTom." 

NOVIGILD.  In  Saxon  law.  A  pecuniary 
satisfaction  for  an  Injury,  amounting  to  nine 
times  the  value  of  the  thing  for  which  it  was 
paid.  Spelman. 

N0VITA8  NON  TAM  UTILITATE  PRO- 
dest  quam  novitate  perturbat.  Novelty  bene- 
fits not  so  much  by  its  utility  as  it  disturbs 
by  Its  noYslty.  JMk.  Cent  Gbsl  IfT. 

NOVITER  PERVENTA,  or  NOVITER  AD 

notltiam  perventa.  In  ecclesiastical  proce- 
dure. Facts  "newly  come"  to  the  knowled^ 
of  a  party  to  a  eauso.  Leave  to  plead  fiaets 

noviter  perventa  is  generally  given,  in  a 
proper  case,  even  after  the  pleadings  are 
closed.   PhilUm.  Bee.  Law,  1867;  Ros.  Bee 

Law,  723. 

NOVODAfVIUS  (l^w  Lat.)  In  old  ScoUA 
law.  We  give  anew.  The  name  given  to  a 
charter  or  clause  in  a  charter,  granting  a  ro* 

newal  of  a  ripht.    BcU,  Diet. 

NOVUM  JUDICIUM  NON  DAT  NOVUM 
jus,  ssd  rfsetarat  antiquum.  A  now  Judg- 
ment does  not  make  a  now  law,  hat  doelaces 

the  old.    10  Coke,  42. 

NOVUM  OPUS  (LAt)  In  the  civil  law.  A 
now  work.  Soo  "Novl  Opeils  NvtMtetIo:** 
"Opus  Novnm.** 

NOVUS  HOMO  (Lat.  a  new  man).  ThU 
term  is  applied  to  a  man  who  has  been  par- 
doned of  a  crime,  by  whidi  ho  Is  roslorDa  ts 
society  and  is  rehabilitated. 

NOXA  (Lat.)  In  civil  law.  Damage  re- 
sulting from  an  offense  committed  by  an 
irresponsible  agent;  the  olfenso  itsdf;  tlw 
punishment  for  the  offense;  the  slave  or  ani- 
mal who  did  the  offense,  and  who  is  deliv- 
ered \iit  to  tho  person  aggrieved  (dotar 
noxae)  unless  the  owner  choose  to  pay  the 
damage.  The  right  of  action  ts  against  who- 
ever becomes  the  pn.^.'^e.'jsor  of  the  slave  or 
animal  (noxa  caput  aequitur).  Vicat;  Calv. 
Laz. 

NOXA  8BQUITUR  CAPUT.   The  Injury 
(i.  c,  liability  to  make  good  an  injury  caused 
by  a  slave)  follows  the  head  or  person,  i. 
attaches  to  his  master.  Hoiims.  Blem,  Jnr. 
Civ.  lib.  4,  tit  8, 1 1881. 

N0XALI8  ACTIO.  See  "Actio  NonttB.** 

NOXIA  (Lat)  In  the  civil  law.  An  of- 
fense committed  or  damage  done  by  a  slave. 
Inst  4. 8. 1. 
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^5UL  CHARTER,  ETC. 


NUBILI8  (Lat.)  In  civil  law.  One  who 
i»  of  a  proper  age  to  be  nuuiiecL  Dig.  32.  51. 

NUDA  (I. at  )  Bare  or  mere.  Nuda  pa- 
tient ia,  mere  sufferance.  Nuda  pouesaio. 


NUDA  PACTIO  OBUQATIONEM  NON 
parlt.  A  naked  promise  does  not  create  an 
•MlnUon.  Dig.  2.  14.  7.  4;  Co<le.  4.  65.  27; 
Braom,  Leg.  Max.  (8d  London  Bd.)  i70: 
"Nttdui." 


NUDA  RATIO  ET  NUDA  PACTIO  NON 
llgant  aliquem  debitorem.  Naked  reason 
and  naked  promise  do  not  Und  any  debtor. 
Fleta.  lib.  S.  e.  M.  i  S5. 

NUDE.  Naked.  FlguraUvely,  this  word 
la  applied  to  Tarlous  subjects. 

A  nude  contract,  nudum  pactum.  Is  one 

without  a  (  oiisidrratinn.  Xuflp  matter  is  a 
bare  allegation  of  a  tiling  done,  without  any 
•vldenee  of  It 

NUDUM  PACTUM.  A  contract  made  with- 
out consideration.    Sof>  "ron-^ideration." 

It  is  a  mere  agreement,  without  the  requi 
altM  neeessarr  to  confer  upon  It  a  legal  ob 
ligation  to  perforin.    3  McLean  (U.  S.)  330; 
i  Denio  (N.  Y.)  403;  C  Ired.  (N.  C.)  480;  1 
Strobb.  (8.  C.)   329;   1  fJa.  294;   1  Doug. 
(Mich.)  188.   The  terra,  and  the  rule  which 
decides  upon  the  nullity  of  Its  effects,  are 
borrowed  from  the  civil  law:  y.  t  the  com- j 
mon  law  has  not  in  any  degree  been  in- : 
fluenced  by  the  notions  of  the  dTll  law  In  de-  j 
fining  what  constitutes  a  nudum  pactum.' 
Dig.  19.  a.  5.    See.  on  this  subject,  a  U  arned 
note  in  Fonbl.  Bq.  8S6.  and  S  Kent,  Comm. 
?,r.l     Toulller  defines  fMidain  pactum  to  be 
au  agreement  not  executed  by  one  of  the 
parties.  Toulller,  Dr.  CIt.  torn.  6,  note  IS. 
page  10. 

It  Is  of  no  oonseqnenee  whether  the  agree- 
ment be  oral  or  written  (7  Term  R.  350;  7 
Brown,  Pari.  Cas.  550;  4  Johns.  [N.  Y.l  235: 
6  Masa  801.  392;  2  Day  [Conn.]  22  ) :  but  a 
contract  under  seal  cannot  be  held  a  nudum 
pactum  for  lack  of  consideration,  since  the 
seal  Imports  consideration  (2  Barn.  &  .\ld. 
551).  See  "Conslderatiou:"  2  Bl.  Comm. 
445;  10  VIner,  Abr.  1«. 

NUDUM  PACTUM  EST  UBI  NULLA 
aubeet  eausa  propter  conventionem;  sed  ubi 
subest  causa,  fit  obligatio,  et  parit  actio- 
nem. \inli4ni  pactum  is  whore  there  is  no 
consideration  for  ih>-  imih  rtaklnc  or  agree- 
ment; but  when  there  is  a  consideration, 
an  obUgaUon  It  erealed,  and  an  aetlon  arleea 

Dig.  2.  14.  7.  4:  2  m.  Comm.  415;  Proom. 
Leg.  Max.  (3d  London  Ed.)  669;  Plowd.  309; 
1  Powell.  Gont  330  et  seq.;  3  Burrows,  1670 
et  se<].:  Viner.  Abr.  "Nudum  Pactum"  (A); 

1  Fonbl.  Kq.  {TAh  Ed.)  335a. 

NUDUM  PACTUM  EX  QUO  NON  ORi- 
tur  actio.  Vmdnm  paehm  ts  that  upon  which 

no  action  arises.  Code.  2.  3.  10;  Id.  5.  14.  1; 
Broom.  Leg.  Max.  (3d  London  Ed.)  676. 

NUISANCE.  A  nuisance  is  anything  that 


unlawfully  workcth  hurt,  inooaTonlenoe,  or 
damage.  3  BL  Comm.  216. 

Any  offensive  erection,  which,  from  its 

nature,  may  be  an  annoyance,  and  from  its 
situation  actually  becomes  so,  is  a  nuisance. 
Tsyl.  Landl.  ft  Ten.  |  SOI. 

Public  Nuisance.  Such  an  inrnnvon- 
lence  or  troublesome  ofTense  as  annoys  the 
whole  community  in  general,  and  not  mtr^ 
ly  some  particular  person.  4  Bl.  Comm. 
19$,  Such  an  aanojrance  as  infringes  on 
rights  omnmon  to  the  puiilic.  7  Mich.  432. 
Some  csasiderable  portion  of  the  community 
must  be  affected,  for  whlla  that  Is  a  public 
nuisance  which  Injures  generally  such  citi- 
zens as  may  be  .so  circuni.stanccd  as  to  come 
within  Its  influence  (43  N.  J.  Eq.  478;  8 
Cow.  £N.  Y.J  146).  it  must  be  in  a  public 
place,  where  members  of  the  community  are 
liable  to  come  within  its  influence  (7  Blackf 
tind.l  534;  34  Tex.  230;  36  N.  J.  Law,  283). 
The  test  Is  not  the  number  of  peraons  an* 
noyed.  but  the  possibility  of  invasion  of  the 
public  rights.    5  Rand.  (Va.)  691. 

- — Private  Nuisance.  Anything  done  or 
maintained  whereby  special  annoyance  or  In- 
jury Is  done  to  another. 

\  public  nuisance  may  bo  private,  aa  well, 
and  such  have  been  termed  "mixed  nui- 
sances." Wood,  Nuisance.  |  17. 

The  exact  amount  of  annoyance  or  Incon- 
venience necessary  to  constitute  a  jirivate 
nuisance  has  never  i)»'eii  settled.  In  gen- 
eral terms,  the  Injury  should  cause  an  in- 
convenience *teatertany  Interfering  with  the 
ordinary  comfort,  physically,  of  bunian  ex- 
istence; not  nipreiy  according  to  elegant  or 
dainty  modes  and  habits  of  living,  but  ao* 
cording  to  plain,  sober,  and  simple  notfama,** 
4  Eng.  Law  A  Eq.  15. 

The  fllllnp  of  the  air  with  smoke  or  nox- 
ious vapor,  to  the  detriment  of  health  (11 
Mo.  517;  18  L.  T.  fN.  S.]  770).  or  irtth 
noisome  odors  (20  N.  J.  Eq.  201:  23  N.  .T. 
Eq.  251),  the  production  of  great  noise  and 
ciangror  in  a  quiet  neighborhood  (14  Mo. 
App.  5iK)),  the  maintenance  of  excessive 
hert,  rendering  adjoining  premises  uninhab- 
itable (46  Ala.  381),  the  keeping  of  explo- 
sives or  Inflammable  substances  (86  N.  J. 
Law.  17),  are  wMl-recognlied  forma  of  pri- 
vate nuisance. 

NUISANCE,  ASSISE  OF.  See  **Aaaiae  of 

Nuisance." 

NUL.  No;  none.  A  law  French  negative 
particle,  commencing  many  phraaea. 

NUL  AGARD  (Law  Fr.  no  award).  In 
pleading.  A  plea  to  an  action  <mi  an  arbitra- 
tion bond,  ^en  the  defemlant  avers  that 
there  was  no  le^al  award  madow  S  Burrows, 

1730;  2  StrauKo,  923. 

NUL  CHARTER,  NUL  VENTE,  NE  NUL 
dene  vauH  perpetualment,  si  Is  donor  n'est 

seise  al  temps  de  contracts  de  deux  droits, 
sc.  del  droit  de  possession  et  del  droit  de 
propertie.  Nr  grant,  no  sale,  no  gift  la  Talld 

forever,  unless  the  donor,  at  the  time  of  the 
contract.  Is  seised  of  two  rights,  namely,  the 
riKht  of  possession,  and  Uia  light  Of  prop- 
erty. Co.  UtL  266. 
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NUL  DISSEISIN.  In  rlf'adinp.  No  dis- 
seisin. A  plea  in  a  n  al  action,  by  which  the 
defendant  denies  that  there  was  any  dis- 
seisin.  It  is  a  species  of  the  gt  nt  ral  issue. 

NUL  NE  DOIT  8'ENRICHIR  AUX  DE- 

C«ra  dtt  autrea.  No  one  oaght  to  enrich 
Imaelf  at  tlM  expense  of  othera. 

NUL  PRENDRA  ADVANTAGE  DE  SON 
tort  demMne.  No  one  shall  lake  advantage 
of  his  own  vronc  Broom,  L^.  Max.  (3d 
Lond<m.Bd.)  265. 

NUL   SANS   DAMAGE    AVERA  ERROR 

ou  attaint.  No  one  shall  have  error  or  at- 
taint valew  IM  luui  aoatalned  daonc*'  Jwk. 
Oeat  Cas.  S2S. 

NUL  TIEL  CORPORATION.  No  such  cor- 

£ oration  exists.  The  form  of  a  plea  deny- 
iC  the  existence  of  an  alleged  corporation. 

NUL  TIEL  RECORD  (Fr.  no  such  record). 
In  pleading.  A  plea  which  is  proper  when 
It  la  proposed  to  reljr  upon  tecii  whlcb  dis- 
piovs  the  existenee  of  the  record  on  which 

theplldntifr  founds  hi.s  nt  tinn. 

Any  matters  may  be  introduced  under  it 
which  tend  to  destroy  the  validity  of  the  rec- 
ord as  a  record,  provided  they  do  not  contra- 
dict the  recitals  of  the  record  itself.  10  Ohio, 
100.  It  is  frequently  used  to  enable  the  de- 
fendant to  deny  the  jurisdiction  of  the  court 
from  whldi  the  aUegod  reeord  emanates.  2 
McLean,  a  0.  (U.  &)  U9;  M  Wend.  (N.  T.) 
293. 

It  Is  said  to  be  the  proper  plea  to  an  ac- 
tion on  a  foreign  judgment,  especially  if  of 
a  sister  state,  in  the  United  States  (2  Leigh 
[Va.I  72;  6  Leigh  [Va.l  670;  17  Vt.  302;  6 
Pick.  [Mass.]  232;  11  Miss.  210;  1  Pa.  St 
4M;  t  Sonth.  (8.  d  778;  2  Breese  (111.1  2). 
though  it  Is  held  that  nil  debet  is  sufflcient 
(33  Me.  268;  3  J.  J.  Marsh.  [Ky.l  600),  es- 
pecially if  the  judgment  be  that  of  a  justice 
of  the  peace  (8  Har.  [N.  J.]  408).  Seej 
"Conflict  of  Lawa"  ! 

NUL  TORT  (Law  i-Y.  -no  wrong).  In 
pleading.  A  plea  to  a  real  action,  by  which  ' 


the  defendant  denies  that  he  committed  any 
wrong.   It  i.s  a  species  of  general  issue. 


NUL  WA8TE.  In  pleading.  The  general  > 
Issue  In  an  aetlon  of  waste.   S  Inst  700a, 

708a.  The  plea  of  nul  waste  admits  noth- 
ing, but  puts  the  whole  declaration  in  is- 
sae;  and  in  support  of  this  plea  the  defend- 
ant may  give  in  evidence  anything  which 
proves  that  the  act  charged  is  no  waste,  as 
that  It  happened  hy  tempest,  lightning,  and 
the  Uke.  Co.  Utt  283a;  8  Wm.  Saund.  238. 
note  6. 

NULL.  Properly,  that  which  does  not  ex- 
ist; that  wliirh  i-  iu)t  in  the  nature  of 
thinga  In  a  figurative  sense,  it  signifies 
that  whldi  has  no  mora  offset  than  if  it  did 
not  exist  8  TooUler,  Dr.  GIt.  noto  SiO. 

NULLA  BONA  (Law  Lat.  no  goods).  The 
return  made  to  a  writ  of  /teri  faciat  by  the 
diarlfl,  when  ha  has  not  fonnd  any  gooda  of 


the  defendant  on  which  he  oonid  levy,  t 

Bouv.  Inst,  note  3398. 

NULLA  CURIA  QUAE  RECOROUM  NGN 
habet  poteet  Imponere  llnem,  neque  aliquem 
mandare  career!,  quia  ista  spectant  tantum- 
I  mode  ad  curias  de  recordo.  No  court  which 
•  has  not  a  record  can  Impose  a  tne.  or  eom- 
rait  any  person  to  prison,  because  those 
powers  belong  only  to  courts  of  record.  8 
Coke^OO. 

NULLA  EMPTIO  SINE  PRETIO  E88E  i 

potest.    There  can  be  no  sale  wlthoot  a 

price.   4  Pick.  (Mass.)  189, 

NULLA  IMPOSSIBILIA  AUT  INHONES- 
ta  sunt  praesumenda;  vera  autem  et  Hon- 
esta  et  posslbilia.  No  impossible  or  dishon- 
orable things  are  to  be  presumed*  but  things 
tme^  honorable^  and  poesfble.  Oo.  LItt.  78. 

NULLA  PACTIONE  EFFICl  POTEST  NE 
dolus  praestetur.  By  no  agreement  can  It 

be  effected  that  th^^ro  shall  be  no  accounta- 
bility for  fraud.  Dig.  2.  14.  27.  3;  Broom. 
Log.  Ma.\.  (3d  London  Bd.)  Ml,  11%  nota: 
5  Maule  ft  S.  466. 

NULLA  VIRTUS,  NULLA  SCIENTIA,  LO- 
cum  suum  et  dignitatem  conservare  poteet 
sine  modestla.  Without  modeMy,  no  vlitttSb 

no  knowledg^e.  ran  preserve  Itaplaoa  and  dl|^ 

nity.   Co.  Litt.  394. 

NULLE  REGLE  SANS  FAUTE.  There  Is 
no  mle  wlthoat  a  fault 

NULLE  TERRE  SANS  SEIGNEUR.  No 
land  without  a  lord.  Onjot.  Inat  Psnd.  «. 

28. 

NULLI  ENIM  RES  SUA  SERVIT  JURE 
servltutis.  No  one  can  have  a  servitude 
over  his  own  property.  Dig.  8.  2.  M;  M 
Mass.  448;  2  Bour.  Inst  note  1600. 

NULLITY.  An  act  or  proceeding  which 
has  absolutely  no  legal  eftect  whaterer.  Sea 
Chit  Gont  MS. 

NULLIUS  FILIUS  (Lat.)    The  son  of  no 
one;  a  bastard. 

NULLIU9  HOMINI8  AUCT0fltTA8  APUO 

nos  valere  debet,  ut  meliora  non  sequeremur 
si  quis  attulerit.  The  authority  of  no  man 
ought  to  avail  with  us,  that  we  shoold  not 
follow  better  opinions  should  anjr  one  pn- 
sent  them.   Co.  LItt.  S83b. 

NULLIUS  JURIS.   In  old  English  law. 
Of  no  legal  force.  Biota.  Bb^  S,  e.  60,  f  M. 

NULLUM  ARBITRIUM  (Lat.)  In  plead- 
ing. The  name  of  a  plea  to  an  action  on  an 
arbitration  bond  for  not  fulfilling  the  awnixL 
by  wtaleh  tha  dsCandant  aaairta  that  ttaara  la 
no  award. 

NULLUM  CRIMEN  MAJUS  EST  INOBE- 
dientia.  No  crime  is  greater  than  disob*- 
dlenoa.  Jenk.  Osnt  Oaai  77. 


Digitized  by  Google 


NULLUM  EXEMPLUM,  ETC. 


(641) 


NUNCIUS 


NULLUM  EXEMPLUM  E«T  IDEM  OM- 
nibut.  No  example  Is  the  Mune  for  all  imr- 

poses.   Co.  Litt.  212a. 

NULLUM  FECERUNT  ARBlTRiUM 
(LAt)  In  pleading.  The  name  of  a  plea  to 
an  action  of  debt  upon  an  obligation  for  the 
performance  of  an  award,  by  which  the  de- 
fMidaat  denlea  that  he  submitted  to  arbltra- 
tlon.  etc  Bae.  Attr.  "Arbiter,  etc."  (O). 

NULLUM  INIQUUM  EST  PRAESUMEN- 
dum  in  jure.  Nothing  unjust  is  to  be  pre- 
niBied  In  law.  4  Ooke^  71. 

NULLUM  MATRIMONIUM,  IBI  NULLA 
dee.  No  marrtage,  no  dower.  4  Barb.  (N. 

Y.)  192,  194. 

NULLUM  SIMILE  EST  IDEM.  Nothing 
which  is  like  another  in  the  aame.  i.  e.,  no 
likeness  Is  exact  Identity.  2  Story,  C.  C. 
(U.  8.)  612;  Story,  Partn.  90;  Co.  UtL  3a; 
S  BL  Oooim.  19L 

NULLUM  8IMtLE  EST  IDEM  NISI  QUA- 

tuor  pedibus  currit.    No  like  Is  Identical, 

unless  it  run  on  all  fonrs.   Co.  Litt.  3. 

NULLUM  SIMILE  QUATUOR  PEDIBUS 
eiirrlt.  No  limlle  rone  npon  fonr  feet,  or. 

as  ordinarily  expressed,  "on  all  fours."  Co. 
Litt  8a;  Bunom.  Dial.  2,  p.  155;  1  Story,  C. 
C.  14S. 

NULLUM  TEMPUS  ACT.  St.  3  G  o  III. 
c.  16.  See  32  Geo.  III.  c.  58.  and  7  Wm.  III. 
c.  3.  It  was  so  called  because  the  right  of 
the  crown  to  sue,  etc.  was  limited  by  it  to 
sixty  years,  in  contradiction  to  the  max- 
im, Nulluin  temput  aeourrU  regi.  t  Chit  St 
St. 

NULLUM    TEMPUS    AUT    LOCUS  OC 
currit  regl.  No  time  or  place  affects  the 
kiBC    8  Inat  878;  Jenk.  Gent  Cat.  88; 
Broom,  Leg.  mo.  66. 

NULLUM  TEMPUS  OCCURRIT  REGI. 
Lapse  o(  time  does  not  bar  the  right  of  the 
crown.  8  Inst.  278;  1  Bl.  Comni.  247;  Broom, 
Leg.  Max.  (3d  London  Ed.)  62;  Hob.  347; 
8  Steph.  Comm.  504;  1  Mass.  355;  2  Brock. 
C.  C.  (U.  S.)  393:  18  Johns.  (N.  T.)  887;  10 
Barb.  (N.  Y.)  139. 

NULLUM  TEMPUS  OCCURRIT  REI- 
pubiicae.  Lapse  of  time  doos  no^  bar  the 
commonwealth.  11  drat.  (Va.)  572;  Hil- 
Mard.  Real  Prop.  173;  8  Tex.  410;  16  Tex. 
805;  6  McLean.  C.  C.  (U.  S.)  133;  19  Mo. 
M7. 

NULLU8  ALIUS  QUAM  REX  POSSIT 
eplBcopo  demandare  Inqulsltlonem  faclen- 
dam.  No  other  than  the  king  can  command 
the  bishop  to  make  an  InqnlMtion.  Co.  litt 

134. 

NULLUS  COMMODUM  CAPERE  PO- 
teet  de  Injuria  sua  propria.  No  one  shall 

take  advantaRe  of  his  own  wroni?.  Co.  Litt. 
148b;  Broom,  Leg.  Max.  (3d  London  Rd.) 
886:  4  Blng.  N.  C.  395;  4  Barn.  &  Aid.  409; 
10  Mesa.  *  W.  809;  U  Mees.  4  W.  680. 


NULLUS  DEBET  AQERE  OE  DOLO,  UBI 

alia  actio  subest.  Where  another  form  of 
action  is  given,  no  one  ought  to  sue  in  the 
action  de  dolo.  7  Ooka^  08. 

NULLUS  DICITUR  ACCESSORIUS  POST 

feloniam  sed  life  qui  novit  principalem  felo- 
niam  fecisse,  et  ilium  receptavit  et  com- 
fortavit.  No  one  is  called  an  accessory  aft- 
er the  fact  but  he  who  l^new  the  princ  ipal  to 
have  committed  a  felony,  and  received  and 
comfdrted  him.  8  Inat  188. 

NULLUS  DICITUR  FELO  PRINCIPALIS 
niai  actor,  aut  qui  praeaens  est,  abettans  aut 
aimfllans  actorem  ad  feloniam  faciendam. 
No  one  shall  be  called  a  prim  li):il  felon  ex- 
cept the  party  actually  commltUng  the  fel- 
ony, or  the  party  jMWMnt  aiding  and  abotttos 
in  its  commission.  8  Inat  188. 

NULLUS  IDONEUS  TESTIS  IN  RE  SUA 

intelligitur.    No  one  is  understood  to  be  a 

competent  witness  in  his  own  cause.  Dig. 
22.  6.  10;  1  Sumn.  (U.  &)  888,  844. 

i     NULLUS  JUS  ALIENUM  FORISFACERE 
'  potest   No  man  can  forfeit  another's  right. 
Fleta,  lib.  1,  e.  88,  i  U. 

NULLUS  RECEDAT  E  CURIA  CANCEL^ 

laria  sine  remedlo.  No  one  ought  to  depart 
out  of  the  court  of  chancery  without  a  rem- 
sdy*  T.  B.  4  Hen.  Til.  4. 

NULLUS  VIDBTUR  DOLO  FACERE  QUI 

suo  Jure  utitur.  \o  man  is  to  be  esteemed 
a  wrongdoer  who  avails  himself  of  his  legal 
right.  Dig.  50.  17.  55;  Broom,  Leg.  Max. 
(8d  London  Ed.)  124.  118,  note  (q);  14 
Wend.  (N.  T.)  889.  498. 

NUMBER.    A  collection  of  units. 

NUMERATA  PECUNIA  (I.at.)  In  civil 
law.  Money  counted  or  paid;  money  giren 
In  payment  by  count  L.  3,  lu,  C.  4e  turn 
numerat.  p<-niii.;  Vlcat. 

NUMMATA  TERRAE  (Law  Lat)  In  old 
rei ords.    .V  quantity  of  land,  thoni^t  tO  00n> 

tain  an  acre  rowell. 

NUNC  PRO  TUNC  (LaL  now  for  then). 
A  phrase  nsod  to  express  that  a  tiling  la 

done  at  one  time  an  if  or  with  the  same  et> 
feet  as  if  performed  at  another. 

j  NUNCIATIO.  In  rivil  law.  A  formal 
I  proclamation  or  protest.  It  may  be  by  acta 
(realis)  or  by  words.  Mackeld.  Civ.  Law.  S 
237.  Thus,  nunciatio  novi  operis  was  an  in- 
Jum  tion  which  one  man  could  place  on  the 
erection  of  a  new  building,  etc.,  near  him, 
nntil  the  ease  was  tried  by  the  praetor.  Id.; 
Calv.  Lex.  An  information  against  a  qrlm> 
inal.   Calv.  Lex. 

NUNCIO.  The  name  given  to  the  pope's 
ambassador.    Nnnclos  are  ordinary  or  ez> 

traordlnary:  the  former  are  sent  upon  ustial 

missiony.  tlif  latter  upon  special  occa.sions. 

NUNCIUS.  In  international  law.  A  mes- 
senger; a  minister;  the  pope'a  legatSb  oom- 
monly  called  a  "nundo." 
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NUNCUPATK.  To  d«efam  pQbliclf  and 

NUNCUPATIVE  WILL.  An  oral  will,  de- 
clared by  a  testator,  in  extremis,  before  wit- 
nesses, and  afterwards  reduced  to  writing. 
4  Kent.  Comm.  676;  2  Bl.  Comm.  500:  1 
Jarm.  Wills  (Perkins  Ed.)  130-136.  See  1 
"\Vm.  IV.  ('.  20:  1  Vict.  c.  26.  §§  9.  11;  11 
£ng.  Law  ft  Eq.  596— by  which  the  privl- 
lece  of  making  a  nuncuiiatlTe  will  It  only 
allowed  to  «ol(llf>rH  and  seamon  In  actual 
•ervlce.  So  in  almost  all  the  states.  See,  in 
general,  27  Ala.  (N.  S. )  29»,.  .-,96;  26  N.  H. 
872;  9  N.  Y.  196;  10  Qrat.  (Va.)  648;  27 
Mlaa.  119.  725:  2  R.  1. 133:  4  Bradf.  Stir.  (N. 
Y.)  ,154:  22  ('.a.  2;tr!.  r.o.l;  12  La  Ann.  Ill, 
€03:*1  Sliced  (Tenn.)  GIO:  1  William.s.  i':x"rB. 
r.;»;  Swiiit*. Wills;  Ayllffe,  Pand.  :;.'.:»:  Roberts, 
Wills;  2  Bouv.  Inst,  note  436;  1  Brown,  Cly. 
lAW,  288. 

NUNOINAE  (I^w  Lat.)  In  civil  and  old 
English  law.  Fair  or  fairs.  Dion.  Halic. 
lib.  2.  p.  98;  VIcat;  Law  Fr.  &  Lat.  Diet. 

NUNQUAM  (Lat)  Nerer.  Nunqmm  fuU 
Mlittu  e}u9,  ret  mereotor,  rel  dtnationm 

MUttrum  receptor,  rel  arfmitustrator.  never 
was  his  bailiff  or  merchant,  or  receiver  of 
his  moneys,  or  his  administrator  (manager). 
Fleta.  lib.  2,  c.  70,  S  9. 

NUNQUAM  CRESCIT  EX  POST  FACTO 
praeteriti  delicti  acstlmatio.  The  qiialiiy 
of  a  past  ofr»>ii.«c  is  never  n^jgravated  by  that 
which  happens  subsequent.  Dig.  50.  17.  138. 
1;  Bac  Max.  rag.  8;  Broom,  Log.  Max.  (3d 
London  Bd.)  41. 

NUNQUAM  DECURRITUR  AD  EXTRAOR- 
dinarium  sed  ubi  deficit  ordinarium.  We  are 
never  to  recur  to  what  Is  extraordinary  till 
what  Is  ordinary  falls.  4  Inst.  84. 

NUNQUAM  FICTIO  SINE  LBQE.  There 

is  no  fiction  without  law. 

NUNQUAM  INDEBITATUS  (Lat.  never 
Indebted).  In  pleading.  A  plea  to  an  ac- 
tion ot  indebitatus  lutumptit,  by  which  the 
defendant  asserts  that  he  Is  not  indebted  to 
the  plaintiff.  6  Car.  A  P.  646:  1  Meea.  A  W. 
541: ;  1  Q.  n.  77. 

NUNQUAM  NIMIS  DIGITUR  QUOD  NUN- 

quam  aatia  dieitur.  What  Is  norer  suffi- 
ciently aald  la  noTor  said  too  much.  Co. 

Lltt.  375. 

NUNQUAM  PRAESCRIBITUR  IN  FALSO. 
There  Is  never  prescription  In  case  Of  false* 
bood  (crimen  falH).  Bell.  Diet 

NUNQUAM  RES  HUMANAE  PROSPERE 
succedunt  ubi  negliguntur  divinae.  Human 
things  never  prosper  when  divine  things  are 
neglected.  Co.  Litt.  95;  Wingate.  Max.  2. 


NUNTIU8,  or  NUNCiUS.   In  old  English 

practice.  One  who  made  excuse  for  absence 
of  one  summoned;  au  apparitor,  beadle,  or 
sergeant  Cowell.  A  messenger  or  legate^ 
e.  ff^  pope'a  nuncio.  Jacob.  Esaoniator  was 
scnnetlmea  wrongly  used  for  nuntiut  in  the 
I  drat  aenae.  Bracton.  fol.  346.  f  2. 

NUPER  OBIIT  (I^t  he  or  she  lately 

died).  In  practice.  The  name  of  a  writ 
which  In  the  English  law  lies  for  a  sister 
(  o  heires.s  dispossessed  by  her  coparcener  of 
lands  and  tenements  whereof  their  father, 
brother,  or  any  common  ancestor  died  seised 
of  an  estate  in  fee  simple.  Twmea  de  la 
Ley;  Fltzh.  .Nat.  Brev.  197. 

NUPTIAE  (LAt  from  nuberr,  to  rovf-r  or 
veil).  In  the  clTll  law.  Marriage;  nuptials; 
the  union  of  man  and  wouian.  (ompanion- 
shlp  for  all  life  {Knijunctio  maris  et  femi- 
tiae.  et  (onsortium  omnia  iHtoe).  Dig.  23.  2. 
1.  See  Code.  6.  4.  Justinian  uses  nuptiae 
and  mairimonium  as  synonymous.  Inst.  l. 
9.  1.  Properly,  the  nuptial  ceremonv.  Calv. 
Lex.;  Tayl.  Civ.  Law,  269,  274.  See'  Consen- 
aua  Non,  etc" 

NUPTIAE  8ECUNDAE  (Lat.)  In  the  canon 
law.  \  second  marriage;  any  marriage 
after  the  first  The  canon  law  put  a  mark 
of  diaapprobation  upon  nttpHae  strumdar. 
for  so  they  termed  every  marriage  after 
llu'  first.  No  benediction  could  be  pro- 
nount  ed.  nor  could  any  priest  be  present  at 
the  celebration  of  them.  Corvln.  Jus.  Canon. 
108.  109,  110;  Launc.  Inst  Jur.  Can.  lib.  2, 
tit  16:  4  Reeve,  Hist  Eng.  Law.  68. 

NUPTIAL.  Of  or  pertaining  to  the  marl- 

tai  relation. 

NUPTIAS  NON  CONCUBITUS,  SED  CON- 
sensus  facit.  .Not  cohabitation,  but  consent, 
makes  the  marriage.  Dig.  50. 17.  SO;  1  BoUT. 
Inst  note  239;  Co.  Utt  33. 

NURTURE.  The  rearing  and  care  of  ^1- 

dren. 

N USANCE.  The  old  form  of  "nuiaance." 
Hale.  Anal.  §  xlU. 

NUTAUNTRE,  NUTANDER,  or  NUIC- 
tsnder  (Law  Fr.)  By  night  Ou  Hutauntre  ou 
de  four,  by  night  or  by  day.  Britt  c.  47; 
Y.  B.  P.  10  Edw.  m.  87. 

NUYT,  or  NUTE  (Law  Ft.)  Night  Britt 
c.  80. 

NYMPHOMANIA.  Erotic  Insanity  mani- 
fested in  a  female.  It  is  said  to  be  distin- 
guished from  erotomania,  in  that  it  pro- 
ceeda  from  some  sexual  disorder  aa  an  ex> 
''iting  cause.  Whartfnt 
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O.  C.  In  the  civil  law.  Au  abbreviation 
for  "ope  oofuiUo*'  (q.  vj 

O.  Nl.  It  was  the  course  of  the  Bngli»li 
exchequer,  as  soon  as  the  sheriff  entered  in- 
to and  made  up  his  account  for  issues,  amer- 
dame II ts,  etc.,  to  mark  upon  each  head  "0. 
Ni."  which  denoted  umratur,  ititti  habcat 
MtfjteUni^  eanmersMonem,  and  presently  he 
became  the  king's  debtor,  and  a  dctt't  was 
set  upon  his  head:  whereiii)on  the  parties 
paravaile  became  debtors  to  the  sheriff,  and 
were  diacharged  against  the  king,  etc  4 
Inst.  116.  But  shwlffB  now  account  to  the 
commissioners  for  auditing  the  puMte  MO- 
counts.  Wharton. 

OATH.  An  outward  pledge  given  by  the 
person  taking  It  that  his  attestation  or  prom- 
ise is  made  tinder  an  immediate  sense  of 
his  respoQSibllity  to  God.   Tyler,  Oaths,  16. 

The  term  has  been  variously  defined:  As. 
*a  solemn  invocation  of  the  vengeance  of 
the  Deity  upon  the  witness  If  he  do  not  de- 
clare the  whole  truth,  so  far  as  he  knows 
It"  1  Starkie,  Ev.  22.  Or.  "a  religlouB  as- 
•everatfon  by  which  a  person  renounces  the 
mercy  and  Imprecates  the  vengeance  of 
Heaven  if  he  do  not  speak  the  truth."  2 
Leach.  C.  C  -182.  Or.  as  "a  religious  act  by 
Which  the  party  invokes  God  not  only  to 
witness  the  truth  and  sincerity  of  his  prom- 
ise, but  also  to  avenge  his  imposture  or  vio- 
lated faith,  or,  in  other  words,  to  punish 
his  perjury  If  he  shall  be  guilty  of  it."  10 
Toullier,  Dr.  Civ.  notes  343-348;  Puffendorff. 
hk.  4.  c.  2.  S  4.  The  essential  idea  of  an 
oath  would  seem  to  be,  however,  that  of  a 
recognition  of  (Jod's  authority  by  the  party 
taking  it,  and  an  undertaking  to  accraiplish 
the  transaction  to  which  it  refers  as  rsqulred 
by  His  laws. 

In  its  Iifnailfst  smsi  .  tli-'  tprni  is  used  to 
include  all  forms  of  attestation  by  which  a 
party  signifies  that  he  Is  bound  In  eoBsetence 
to  perform  the  act  faithfully  and  truly.  In 
a  more  restricted  sense.  It  excludes  all  those 
forms  of  attestation  nr  promise  which  are 
not  accompanied  by  an  imprecation. 

 Assertory  Oaths.   Those  required  by 

law  other  than  in  judicial  proceedings,  and 
upon  induction  to  office,  such,  for  example, 
ms  custom-house  oaths. 

Promissory  Oaths.  OaUis  taken  by 
authority  of  law.  by  which  th>>  party  de- 
clai'  s  that  he  will  fulfill  certain  duties  there- 
in mentioned;  as,  the  oath  which  an  alien 
takes,  on  becoming  naturalised,  that  he  will 
support  the  constitution  of  the  United  States: 
the  oath  which  a  judge  takes  that  he  will 
perform  the  duties  of  his  office.  The  breach 
of  this  does  not  involve  the  party  in  the 
legal  crime  or  punishment  of  perjury.  3 
Sab.  (N.  .T.)  49. 

 Extrajudicial    Oaths.   Those  taken 

without  authority  of  law.  Though  Undlng 


in  foro  comcientiae,  they  do  not,  when  false, 
render  the  party  Uable  to  punishment  for 
perjury. 

—Judicial  Oaths.  Those  administered 
in  Judicial  proceedings. 

OATH  AGAINST  BRIBERY.   One  which 

could  have  have  administered  to  a  voter  at 
an  election  for  members  of  parliament  Abol- 
ished by  17  *  18  Vict  c  102.  Wharton. 

OATH  DECI80RY.  In  dvll  law.  An  oath 
which  one  of  the  parties  defers  or  ref.us 
back  to  the  other  for  the  decision  of  the 
cause. 

OATH  EX  OPPICfO.  The  oath  bv  wliich 
a  clergyman  charged  with  a  criminal  of- 
fense was  formerly  allowed  to  swear  him- 
self to  bo  innocent;  also  the  oath  by  which 
the  compurgators  swore  that  they  believed 
In  his  Innoconce.  3  Bl.  Comm.  lOl.  447: 
Mosley  *  W. 

OATH  IN  LITEM.  An  oath  which.  In  the 
civil  law,  was  deferred  to  the  complainant  as 
to  the  value  of  the  thing  in  dispute,  on  fail- 
ure of  other  proof,  particularly  when  there 
was  a  fraud  on  the  part  of  the  defendant, 
and  he  suppressed  proof  in  his  possession. 
See  Greenl.  Ev.  S  348:  Talt.  Ev.  280:  1  Vem. 
207;  1  Eq.  Cas.  Abr.  229;  1  Me.  27;  1  Yeates 
( P*u)  34;  U  Vlner,  Abr.  24. 

OATH  OF  CALUMNY.  In  civil  law.  An 
oath  which  a  plaintiff  was  obliged  to  take 
that  he  was  not  actuated  by  a  spirit  of  chi- 
canery In  commencing  his  action,  but  that 
he  had  bona  fide  a  good  cause  of  action. 
Poth.  ad  Pand.  lib.  5,  tits.  1«,  17.  f  124.  This 
oath  is  somewhat  similar  to  our  affidavit  of 
a  cause  of  action.  See  Dunl.  Adm.  Prac. 
282,  220. 

OATH  PURGATORY.  An  oath  by  which 
one  destroys  the  presumptions  which  were 
against  him.  for  he  Is  then 'said  to  purge 
himself  when  he  removes  the  suspicions 
which  were  against  him:  as.  when  a  man  is 
in  contempt  for  not  attending  court  as  a  wit- 
ness, he  may  purge  himself  of  the  contempt 
by  swearing  to  a  fact  which  Is  an  ample  ex- 
cuse. See  Turgatlra." 

OATH  RITE.  The  form  used  at  the  tak- 
ing of  an  oath. 

OATH  SUPPLETORY.  Tn  civil  and  ec- 
cles?Iasf leal  law.  An  oath  required  by  the 
Judgp  from  either  party  In  a  cause,  "upon 
half  proof  already  made,  which,  being  Joined 
to  half  proof,  supplies  the  evidence  required 
to  enable  the  judge  to  pass  upon  the  sublect 
See  Strnnpo.  so;  3  Bl.  Comm.  270. 

OATHWORTHY.  Worthy  of  making  an 
oath:  credible. 
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OB.  On  account  of;  for.  A  few  Latin 
phrases  and  maxims  commence  with  this 
word,  but  in  is  more  commonly  used. 

OB  CAUSAM  ALIQUAM  A  RE  MARI- 
tima  ortam.  For  some  cause  arising  out  of 
a  maritime  matter.  1  Pet.  Adm.  (U.  S.) 
92.   Said  to  be  Seldea's  translation  of  fhe 

French  definition  of  admiralty  JurladlettOIl, 

"pour  le  fait       la  mrr."  Id. 

OB  CONTINENTIAM  DELICTI.  On  ac- 
eoant  of  eonticaltT  to  the  offense;  a  ground 

for  extending  the  operation  of  a  decree  of 
maritime  condemuation.  Thus,  the  cargo  of 
a  vessel  condemned  tor  carrylnff  dispatches 
for  the  enemy  may  he  condemned  ob  oonti- 
nentiam  delicti.    6  Rob.  Adm.  440. 

OB  CONTINGENTIAM.  In  Scotch  law. 
On  account  of  connection;  by  reason  of  sim- 
ilarity. A  ground  for  the  oonaolidation  of 
actions.  7  Bell.  App.  Cas.  168. 

OB  FAVOREM  MERCATORUM.  In  fttTOr 
of  merchaiita.  Fleta,  lib.  2,  c  68,  |  II. 

OB  INFAMIAM  NON  80LET  JUXTA  LE- 
gem  terrae  aliquis  per  legem  apparentem  ee 

purgare,  nisi  prius  convictus  fuerit  vel  con- 
fessus  in  curia.  (Mi  account  of  evil  report, 
it  is  not  usual,  according  to  the  law  of  the 
land,  tor  any  person  to  pnrge  bimeelf  ,  nnless 

he  have  been  prevlotisly  convicted,  or  Con- 
fessed in  court.    Glanv.  lih.  11.  c.  2. 

OB  TURPEM  CAUSAM.  For  a  base  or 
Immoral  canae  or  consideration. 

OBAERATU8.  In  Roman  law.  A  debtor 

wiio  was  obliged  to  serve  Us  creditor  till  hie 

debt  was  discharged. 

OBEDIENTIA   EST    LEGIS  ESSENTIA. 

Obedience  la  the  easenee  of  the  law.  11  Coke, 
100. 

OBIIT  BINE  PROLE  (La^)  (He)  died' 
without  Issue.    Y.  B.  M.  1  Kihv.  II.  1. 

OBIT.  That  particular  soleuinity  or  of- 
floe  tor  the  dead  which  the  Roman  Catholic 

church  appoints  to  be  read  or  performed 
over  the  body  of  a  deceased  member  of  that 
communion  Iiefore  interment;  also,  the  of 
flee  which,  upon  the  annivereary  of  his 
death,  was  freQuently  used  aa  a  oomniem.o- 
ration  or  dbaernmce  of  the  day.  8  Cro.  61; 

Dyer,  313. 

OBITER  (Lat.  from  obire.  to  pass).  By  the 
way;  In  passing.  'This  point  was  not  the 

principal  question  In  the  case  of  Clere  and 
Brooke,  but  the  law  concerning  it  is  deliv- 
ered obiter  only,  and  in  the  course  of  argu- 
ment, by  Justice  Manwoode."  2  BL  Comm. 
888. 

OBITER  DICTUM.    See  "Dictum." 

OBJECT  OF  ACTION.  The  thing  sought 
to  be  attained  by  the  action;  the  remedy  de- 
mAnded.  or  relief  prayed  for.  It  differs  from 
the  snblect  of  the  aeUon.  which  la  the  sub- 
ject matter  out  of  which  the  caoss  Of  action 
arose.   18  Kan.  406. 


OBJECTS  OF  A  POWER.   A  name  glffiB 
to  the  members  of  a  class  among  wImmb 
Is  empowwed  to  appoint  the  power. 

OBJECTION.  The  act  by  which  a  party 
questions  the  propriety  of  evidence  offered  or 
proceedings  proposed  to  be  bad  in  the  course 
of  the  triaL 

OBLATI  ACTIO  (Lat.)   In  the  drll  law. 

An  action  given  to  a  party  against  another 
who  had  offered  to  him  a  stolen  thing,  which 
waa  foond  in  Ids  posssssion.  Inst  8. 1.  4. 

OBLATIO  (Lat.)  In  civil  law.  A  tender 
of  money  In  payment  of  debt  ma<le  by  debtor 
to  creditor.  U  9,  C.  de  wlut.  Whatever  la 
offwed  to  the  diandi  by  the  ptooa.  GUr. 
Lex.;  Vlcat 

OBLIGACION  (Law  Fr.)  Obligation. 
Obligacion  eat  un  lien  de  droit,  obligation  is 
a  bond  of  law.  Brltt  c  88.  See  *t)bliga- 
Uon." 

OBLIGATIO.  In  Roman  !aw.  A  legal 
bond  which  obliges  us  to  the  performance  of 
something  in  accordance  with  the  law  of 
the  land.   Ortolan,  Inst.  2,  5  11 T9. 

It  corresponded  nearly  to  our  word  "con- 
tract." Justinian  says,  "ObUgatio  est  furit 
vinculuvh  fltto  necessitate  adttrinffinuw  aU- 
cujus  sotvendae  rei,  secundum  noatrae  del* 
talis  jura."    Pr.  Just,  3.  13. 

The  Romans  considered  that  obligatioas 
derived  their  validity  solely  from  positive 
law.  At  first  the  only  ones  reeoscnized  were 
those  established  In  special  cas.  s  in  accord- 
ance with  the  forms  prescriht^d  by  the  .=;trict 
jus  civilis.   In  the  course  of  time,  however,  i 
the  praetorian  jurisdiction.  In  mitigation  of  I 
the  primitive  rigor  of  the  law.  introduced 
new  modes  of  contracting  obligations,  and 
provided   the  means  of  enforcing  them; 
hence  the  twofold  division  made  by  Justin- 
Ian  of  obliffationes  civiles.  and  obUgationes 
jnactoriac.    Inst.  1.  3.  1^.    But  there  was  a 
third  class,  the  oVligationes  naturales^  which 
derived  their  validity  from  the  law  of  na- 
ture and  nations,  or  the  natural  reason  of 
mankind.    These  had  not  the  binding  force 
of  the  other  classes,  not  being  capable  of  en-  | 
forcement  by  action,  and  are,  therefore,  not 
noticed  by  Jnstlnlan  In  his  classification: 
hut  they  had.  nevertheless,  a  certain  efTlcacy 
even  in  the  civil  law.   For  instance,  thou|^  i 
a  debt  founded  upon  a  natural  obttgatfoa  i 
could  not  be  recovered  by  an  action,  yet  If  it 
was  voluntarily  paid  by  the  debtor,  he  could  , 
not  recover  It  bai  k.  a.^  h»'  might  do  in  the 
case  of  money  paid  by  mistalce,  etc,  whov 
no  natural  obllftation  existed.  Ii.  88.  pr.  IX 
12.  6.  And  see  Ortolan,  Inst.  2.  it  1180. 

The  second  classitlcation  of  obligations 
made  by  Justinian  has  raBWd  to  the  wfty  In 
which  they  arise.  They  were,  in  this  aspect 
either  ex  contrw^u  or  quasi  ex  contractu,  or 
ex  malejtoto  or  quasi  ear  mal^Ma,  lant  8. 
3. 13. 

OBLIGATION  (LaL  oMipo;  Kfo,  to  bindK 
A  legal  bond,  whereby  constraint  Is  laid  up- 
on a  person  or  group  of  persons  to  act  or 
forbear  on  behalf   of   another  person  or 
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group,  Savigny,  ObL  Sfi  2-4;  Anmn,  Ck>nt. 
S  >. 

Set'ondarlly  applied  to  an  Instrument 
whereby  one  binds  himself,  under  penalty,  to 
a.n  act  or  forbearance  (2  Serg.  ft  R.  [Pa.] 

502;  6  Vt.  40),  and  sometimes  In  modem 
usage  to  all  written  contracts  (  22  Ohio  St. 
Ul). 

^—AbMlute  Obligation.  One  wtaicb  gives 
BO  altamatiTe  to  the  obligor,  bat  roquires 
toliUlment  aooording  to  the  engagement. 

AcoiMory  Obligation.   One  which  is 
4opendent  on  the  principal  obligation.  For 

examplo.  If  I  sell  you  a  house  and  lot  of 
ground,  the  principal  obligation  on  my  part 
Is  to  make  you  a  title  for  It;  the  accessory 
obligation  is  to  deliver  ymi  all  the  title  pa- 
pers which  I  have  relating  to  it,  to  take 
care  of  the  estate  till  It  la  delivered  to  yon, 
and  the  like. 

 Alternative  Obligation.  Where  a  per- 
son engages  to  do  or  to  give  iOTWral  things 
in  auch  a  manner  that  the  payment  of  one 
will  acquit  him  of  all. 

 Civil  Obligation.   One  which  has  a 

binding  operation  in  law.  and  which  give? 
to  the  obligee  the  right  of  enforcing  It  lu 
a  rniirt  of  justice.  In  other  words.  It  Is  an 
engagement  binding  on  the  obligor.  4  Wheat. 
(U.  8.)  197;  12  Wheat  (U.  8.)  SIS,  837. 

Civil  obllgatlona  are  divided  Into  express 
and  implied,  pure  and  conditional,  primitive 
and  secondary,  principal  and  accessory,  ab.so- 
]nt<'  iiTiil  alternative,  determinate  and  inde- 
terminate, divisible  and  indivisible,  single 
and  penal,  and  Joint  and  several.  They  are 
«]ao  purely  personal,  purely  real,  or  mixed. 

—Conditional  Obligation.  One  the  exe- 
eiitimi  a  whlcih  Is  snspended  by  a  condition 

which  has  not  been  accomplished,  and  sub- 
ject to  which  it  has  been  contracted. 

 Determfnate  Obligation.  One  which 

has  for  Its  object  a  certain  thing:  as.  an  ob- 
ligation to  deliver  a  certain  horse,  named 
*ntaoq»halu8."  In  this  case,  the  obligation 
can  only  be  discharged  bj  dellTerlng  the 
identical  horse. 

 Divisible  Obligation.  One  which,  be- 
ing a  unit,  may  nevertheless  be  lawfully  di- 
vided with  or  without  the  consent  of  the 

——Express  or  Conventional  Obligations. 
Those  by  which  the  obligor  hinds  himself  in 
eacpress  terms  to  perform  his  obligation. 

——Imperfect  Obligations.  Those  which 
«ro  not  mndlng  on  ns  as  between  man  and 

man.  and  for  the  nonperformance  of  which 
we  are  accountable  to  God  only,  such  as 
charity  or  gntltade.  In  this  sense,  an  obll< 
gaUon  Is  a  mere  doty.  Poth.  ObL  art  prel. 
note  1. 

-^Implied  Obligation.  One  which  arises 

by  operation  of  law:  as,  for  example.  If  I 
send  you  daily  a  loaf  of  bread,  without  any 
express  atittiority.  and  you  make  use  of  It 
In  your  family,  the  law  raises  an  obligation 
on  your  part  to  pay  me  the  value  of  the 
bread. 

——Indeterminate  Obligation.  One  where 
the  obligor  binds  himself  to  deliver  one  of  a 


certain  spedes;;  as,  to  deliver  a  horse,  where 
the  delivery  of  any  horse  wtll  discharge  the 

obUgntion. 

——Indivisible  Obligation.  One  which  is 
not  susceptible  of  division;  as,  for  exam- 
ple, if  T  promise  to  pay  you  one  hundred  dol- 
lar.s,  you  cannot  assign  one-half  of  this  to 
another,  bo  as  to  give  him  a  right  of  action 
against  me  for  his  share.   See  "Divisible." 

 Joint  Obligation.  One  by  which  sev- 
eral obligors  promise  to  the  obligee  to  per- 
form the  obligation.  When  the  obligation  is 
only  Joint,  and  the  obligors  do  not  promise 
separately  to  fulfill  their  engagement,  '■they 
must  be  all  sued,  if  living,  to  compel  the 
performance;  or,  if  any  be  dead,  the  snr> 
vivors  must  all  bo  sued.    See  "Parties." 

 Natural    or    Moral    Obligation.  One 

which  cannot  bo  ent'ori  eil  hy  action,  but 
which  is  binding  on  the  party  who  makes  it 
In  conscience  and  according  to  natural  Jna* 
tlce. 

As,  for  instance,  when  the  action  is  barred 
by  the  act  of  limitation,  a  natural  obllg»' 
tion  still  subsists,  although  the  civil  obligac 
tion  Is  extinguished.  5  Bin.  (Pa.)  573.  Al- 
t hough  natural  obligations  cannot  bo  en- 
forced by  action,  they  have  the  following 
effect:  First  no  salt  will  lie  to  recover 
back  what  has  been  paid  or  given  in  com- 
pliance with  a  natural  obligation  (1  Term 
R.  285:  1  Dall.  [Pa.]  184);  second,  a  natu- 
ral obligation  is  a  sufflclent  consideration 
for  a  new  contract  (2  Bin.  [Pa.l  .591:  5  Bin. 
[Pa.]  Yelv.  41a.  note  1:  Cowp.  290;  2 
Bl.  Comm.  445;  3  Boa.  A  P.  249,  note;  2 
Bast  BOS;  S  Taunt  Sll;  6  Taunt  SS;  S  FIdk. 
[Mass  ]  207;  Chit  Oont  10).  See  «X3oiMid> 
eration." 

 Penal  Obligation.   One  to  which  is  at* 

tached  a  penal  clause,  which  is  to  be  en- 
forced if  the  principal  obligation  be  not  per- 
formed.   Soo  "Damages." 

 Perfect  Obligation.   One  which  gives 

a  right  to  another  to  roquire  us  to  give  him 
something,  or  not  to  do  something.  These 
obligations  are  either  natural  or  moral,  or 
they  are  dvlL 

 Personal  Obligation.    One  by  which 

the  obligor  binds  himself  to  perform  an  act, 
without  directly  binding  liia  propoty  for  its 
performance. 

It  also  denotee  an  obligation  in  which  the 
obligor  binds  himself  only,  not  Including  his 
heirs  or  representatives. 

 Primitive  Obligation.  This  obligation, 

which.  In  one  sense,  may  also  be  called  a 
"principal  obligation,"  is  one  which  is  con- 
tracted with  a  design  that  it  should  itself 
be  the  first  fulfilled. 

 Principal   Obligation.    One  which  is 

the  most  important  object  of  the  engagement 
of  the  contracting  parties. 

 Pure  (or   Simple)  Obligation.  *  One 

which  is  not  suspended  by  any  condition, 
either  because  it  has  t>een  contracted  without 
condition,  or,  having  been  contracted  with 
one,  it  has  been  fulfilled. 

 Real  Obligation.    One  by  which  real 

estate,  and  not  the  person,  is  liable  to  the 
obligee  for  the  performance. 

A  familiar  example  will  explain 


this: 
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When  an  estate  owes  an  easement  as  a  right 
of  way.  it  i8  the  thing,  and  not  the  owner, 
who  owes  the  eaaemenL  Another  instance 
oocfirt  wben  ft  fMnon  lm7>  fta  cctftts  which 

hfts  heen  mortRaged.  subject  to  the  raort^ 
gage.  He  is  not  liable  for  the  debt,  though 
his  oatftte  is.  In  these  cases  the  owner  has 
an  interest  only  because  he  is  seised  of  the 
servient  estate  or  the  mortKasod  premises, 
and  he  may  disrliaruf  liiinst'lf  by  abandon- 
ing or  parting  with  the  property.  The  ob 
llgfttioa  in  both  peraonal  ftad  reftl  wben  the 

obligor  has  bound  himself  and  pledged  his 
estate  for  the  fultillment  of  his  obligations. 

Secondary  Obligation.  One  which  is 
contracted  and  is  to  be  performed  in  case 
the  primitive  cannot  be.  For  example,  if  I 
sell  you  my  housp,  I  bind  myself  to  give  a 
tttle;  hut  if  I  find  I  cannot,  as  the  title  is  in 
aatothar.  ttian  aaooodaiy  obligation  la  to 
paj  yon  damagea  for  1117  lumperfonnanoe  of 
my  obltgatton. 

——Several  Obligation.  One  1^  wbirh 
one  individual,  or.  if  there  be  moreb  several 
Individuals,  bind  themselves  separately  to 
perform  the  engagfraent.  In  this  caso,  carh 
obligor  may  be  sued  separately;  and  if  one 
or  more  be  dead,  fheir  respective  eateeutors 

may  bo  surd.    See  "Parties." 

 Single  Obligation.    One  without  any  ■ 

penalty;  as.  where  I  simply  promise  to  pay 
yon  one  hundred  dollars.   This  is  called  ai 
"single  bill,"  when  it  Is  under  seal.  ] 

I 

OBLIGATION  OF  CONTRACT.  The  duty 
Imposed  by  law  on  the  partler  to  a  contract 

to  perform  the  same.    4  Wheat.  (T*.  S.)  197. 

The  remedy  by  which  the  ronirai  t  can  be 
enforced  is  deemed  a  part  of  its  obligation, 
within  the  constitutional  prohibitisn  of  its 
Impairment,  to  the  extent  that  its  adequacy 
must  be  maintained  (47  N.  Y.  l."7;  97  U.  S. 
293),  but  the  mere  form  of  the  remedy  (157 
IT.  8.  219),  or  the  rules  of  evidence  (108 
Mo.  SOS),  an  not. 

OBLIGATORY  WRITINQ.   See  'Writing 

Obligatory." 

OBLIGEE.  The  person  in  favor  of  whom 
an  obligation  is  contracted. 

OBLIGOR.  The  person  who  has  engaged 
to  perform  some  obligation.  Code  La.  art 
SS22,  No.  IS.  One  wbo  makes  a  bond. 

OBLIQUUS  a,at.> 

In  the  Old  Law  of  Descents.  Ob- 
liqne;  croPs;  transverse;  collateral.  The 
opposite  of  rectuf,  right,  or  uprighL  Fleta, 
Ub.  6,  c.  7.  I  2. 

In  the  Law  of  Evidence.  Indire<*l; 
drcunstantUU.  Yinn.  Juris.  ConL  lib.  4,  c 
S5. 

OBLITERATION.  The  destruction  of 
words  ill  an  instrument  by  erasure,  blotting 
or  striking  ouL  They  need  not  be  complete- 
ly effaced.  The  term  is  most  commonly  ap- 
plied to  wills  which  may  be  revoked  by  olh 
litera'ion.    29  Car.  II.  c.  3,  5  6. 

OBLOQUY.  Censure;  odium;  reproach. 
See  70  CaL  S76. 


OBRA  (Spanish;  from  Lat.  opfra).  In 
Spanish  law.  Work.  Obras.  works  or  trades; 
those  which  men  carry  on  in  houses  or  cor* 
ered  plaeea.  Whiter  New  Raoopw  bk.  1.  tit. 
c.  3,  f  6. 

OBREPTIO  (T  at  from  obreptn,  to  creep 
upon).  The  obtaining  a  thing-  by  flraud  or 
surprise.  Calv.  Lex.  Called,  In  Scotch  law, 
"obreptUm." 

OBREPTION.  .\rqnisition  of  escheats, 
etc,  from  sovereign,  by  making  false  repre- 
sentations. Bell,  Diet  *'Sabripti<m;'*  Cnlr. 
Lex. 

OBROGARE  (Lat.  from  oft,  and  ropore,  to 
pass  a  law).  In  the  civil  law.  To  pass  a 
law  contrary  to  a  former  law,  or  to  some 
clause  of  it;  to  change  a  former  law  la 
some  part  of  it  Calv.  Lex.;  TayL  Civ.  Law, 
155. 

OBROGATION.    The  annulling  a  law,  in 
whole  or  in  part,  by  passing  a  law  contraiy 
to  it;  the  alteration  of  a  law.  Ylcat;  Oalv.' 
Lex. 

OBSCENITY.  In  criminal  law.  Such  mde- 
cency  as  is  calculated  to  promote  the  violar 
tion  of  the  law  and  the  general  corruptlea 

of  morals.  It  may  consist  in  written  or 
spoken  words,  conduct,  pictures,  or  effigies. 
It  need  not  be  couched  in  obscene  or  vulgar 
terms  if  the  idea  conveyed  tends  to  produce 
indecency.    16  Blatchf.  (U.  S.)  362. 

OBSERVE.  In  civU  law.  To  perform 
that  whidi  has  been  preaeribed  by  anne  law 
or  usage.  Dig.  1.  8.  SS. 

OBSES  (Lat.)  In  the  law  of  war.  A  host- 
age. Grotius  de  Jure  Belli.  lib.  3.  c.  20,  S  52. 
Obfides,  hostages.  Id.;  fifagna  Carta  Johan. 
e.49. 

OBSE88UM  <  Lat.  from  olishU-rc,  to  besIeflO 
or  block  up) .  in  the  law  of  war.  Besieged. 
Oppidum  ohteMumt  a  town  besieged.  Oro* 
tins  de  Jure  BeUi,  Ub.  S,  c  1,  1  5;  1  Kant, 

Comm.  144. 

OB8IGNARE  (Lat)  In  the  dvU  law.  To 
s 'al  up,  aa  money  tliat  had  hem  tendered 
and  refused.  Heinec  Elem.  Jnr.  Civ.  libw  S, 

tit.  ?.0,  §  1007. 

OBSOLETE.  Fallen  into  disuse.  A  term 
applied  to  laws  wUOh,  by  diange  in  condi- 
tions or  subject  matter,  or  by  long  n»^cl'^<  t, 
have  lost  their  efficacy  without  bein^  re- 
pealed. 

A  positive  statute,  unrepealed,  can  never 
be  repealed  by  nonuaer  alone.  4  Teates 

(Pa.)  181.  21  r>;  1  P.  A.  Browne  (Pa,  App.) 
28:  13  Serg.  &  R.  (Pa.)  447.  The  disuae  of 
a  law  is  at  most  only  presumptive  evideoee 
that  society  has  consented  to  such  a 
poal.  Howovtr  tliis  presumption  may  ope^ 
ate  on  an  nnwritfrn  law,  it  cannot,  in  p:en- 
eral,  act  upon  one  which  remains  aa  a  leg* 
Islatlve  act  on  the  statute  book,  beeanse  no 
prf'siiniption  ran  ppt  asido  a  ct^rtaintv  \ 
written  law  may  indeed  become  obi>oleie 
when  tlie  object  to  nhUh  it  waa  intended 
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to  apply,  or  the  occasion  for  which  it  was 
•naeted,  no  longer  exists.  1  P.  A.  Browne 
(Pa.  App.)  28.  "It  must  be  a  very  strong 
case,"  says  Chief  Justice  Tilghman,  "to  jus- 
tify the  court  In  deciding  that  an  act  stand- 
Inir  <ni  fh«  itetiito  book,  nnrepaaled.  to  obso- 
lete  and  invalid.  I  will  not  say  that  snrh 
case  may  not  exist  where  there  has  been  a 
nonusti  for  a  great  number  of  year«»  yrtum, 
from  a  change  of  times  and  manners,  an 
ftneteDt  sleeping  statute  would  do  great 
mischief  if  suddenly  brought  into  action, 
where  a  long  practice  inconsistent  with  it 
has  ]M«vailed,  and  speeially  where,  from 
oth^r  and  later  statutes.  It  might  be  Inff-rmd 
that  in  the  apprehension  of  the  leglslaiure 
the  old  one  was  not  in  force."  13  Serg.  & 
R.  (Pa.)  452;  Rutherforth.  Inst.  bk.  c  6, 
8  19;  Merlin,  Report.  "Desuetude." 

OBSTA  PRiNCIPilS.  Withstand  or  resist 
Itnglniilma. 

OBSTANTE.  WithstaDdlnc:  Underlng. 
Bee  "Non  Obstante." 

OMTRICTION.  ObUiatloii;  bond. 

OBTEMPERANDUM  EST  CONSUETUDI- 
ni  rationabili  tanquam  legi.  A  reasonable 
eoatoni  to  to  be  obeyed  like  to.ir.  4  Ook^,  S8. 

OBTORTO  COLLO  (Lat.)   In  Roman  law. 

Taking  by  the  neck  or  collar;  as  a  plaintiff 
was  allowed  to  drag  a  reluctant  defendant 
to  court.  Adams,  Rom.  Ant  242;  Gilb.  For. 
Ron.  20. 

OBTULIT  8E  (Lat.  oITered  himself).  In 
old  practice.  The  emphatic  words  of  entry 
on  the  record  where  one  party  offered  him- 
self in  court  against  the  other,  and  the  lat- 
ter did  not  appear..  1  Reeve,  Hist.  £<ng. 
Law,  417. 

OBVENTIO  (Lat.  ohnnire.  to  fall  in). 

—In  Civil  Law.  Rent  or  profit  accru- 
ing from  a  thinff.  or  from  industry.  It  is 
genf^rally  iiped  In  the  plural. 

 In  Old  English  Law.   The  revenue  of 

svtrttnal  living,  so  called.  Oowell.  Also,  In 
the  plaral,  offerings.  2  Inst  661. 

0CA810N,  or  OCCASION  (."Finnish).  In 
Spanish  tow.  Accident.  1.as  Partidas,  pt.  3, 
tit.  32,  lib.  21;  Wbite.  New  Reoop.  bk.  2,  tit 
9.C2. 

OCCASIO  (Law  Lat.)  Tn  old  EnpMsh  law. 
Molestation:  trouble;  hin<lrance;  vexation  by 
Snlt  Spelman;  Carta  de  Foresta,  C.  12; 
Bnrr.  Oba.  8t  38, 89,  note  (k). 

OCCASIONARE  (Law  Lat.)  In  old  prac- 
tice. To  irouMe  or  molest;  to  vex  or  harass 
with  litigation.  Spelman  ;  FletS,  lib.  2,  C.  66, 
i  20;  Cart.  Conf.  49  Heu.  III. 

OCCASION E8  (Law  Lat)  In  old  BngUsh 
law.  Assarts.  Spelman. 

OCCISION  (Law  Fr.  from  Lat.  orrliiio,  from 
ocoldcrc,  to  kill).  A  killing  or  slaying.  Jfar- 
dre  e9t  ocdtion  de  home.  Britt.  c  6. 

OCCULTATIO  (Lat)  In  old  BngUsh  tow. 


A  hiding.  OccuHatio  thesauri  inventi  fraud* 
uiota,  the  fraudulent  concealment  ot  treas- 
ure trove.   Bracton,  fol.  119b;  3  Inst.  133. 

OCCUPANCY.  The  taking  possession  of 
tboee  tblngs  corporeal  wbleh  are  wltbont  an 

owner,  with  an  intention  Of  iqiproprintlns 
them  to  one's  own  use. 

Fotbier  defines  it  to  be  the  title  by  which 
one  acquires  property  in  a  thing  which  he- 
longs  to  nobody,  by  taking  poBsesrion  of  It 
with  design  of  acquiring  it.  Tr.  du  Dr.  de 
Fropriete,  note  20.  The  Civil  Code  of  Ixmlsi- 
ana  (article  2876).  nearly  following  Pothier, 
deflnep  occupancy  to  be  "a  mode  of  acquiring 
property  by  which  a  thing  which  belongs  to 
nobody  becomes  the  property  of  the  person 
who  took  possession  of  it  with  an  intention 
of  acquiring  a  right  Of  ownorship  In  it" 

SometinicH  used  in  the  sense  <^  nctnal  poo- 
session  of  things  corporeal. 

"Oeenpaney  and  possession,  when  applied 
to  lanfl.  nre  pynonjTnous."    21  111.  178. 

A  disUuctlon  is  sometimes  made  In  the 
use  of  "occupation*'  to  indirati'  mere  pos- 
session and  "occupancy"  for  the  acquirement 
of  UUe  b7  the  taking  of  possession  (Abbott), 
but  it  In  not  fsoeraUy  observed. 

OCCUPANT,  or  OCCUPIER.    One  who 

has  the  actual  use  or  possession  of  a  thing. 
OctupaiK  V  Implies  the  exclusion  of  everyone 
else  from  enjoyment.    2^)  Barb.  (X.  Y. )  .'">4. 

Tenant  in  possession.  11  Abb.  Pr.  (N.  Y.) 
97. 101. 

OCCUPANTIS    FlUNT  DEREtlCTA. 

Thtncs  abandoned  liecomo  the  property  of 
the  first  occupant.    1  Pet.  Adm.  (U.  S.)  53. 

OCCUPARE  (Lat.)  In  the  dvU  tow.  To 
seize  or  take  possession  of;  to  enter  np<m  n 
vacant  possession;  to  take  posscsslon  befbro 

another.  Calv.  Lex. 

OCCUPATIO  (Lat.  from  orcupfirr,  to  occu- 
py). In  the  civil  law.  A  taking  possession 
of  a  thing  which  before  belonged  to  nobody 
(QUOd  ante  nuUiua  eat);  as  of  wild  beasts 
and  other  wild  animals,  property  and  per- 
sons captured  In  war,  gems  and  other  things 
found  upon  the  seashore,  etc  Inst  2.  1.  12, 
17.18.  See  Fleta,  lib.  8.  c  8. 

OCCUPATION.  See  *'Oeeapanc7." 

OCCUPAVIT  (Lat.)  In  old  practice.  The 
name  of  a  writ  which  lies  to  recover  the 
possesglon  of  lands  when  they  have  been 
taken  from  the  possession  of  Uie  owner  by 
occnpadon. 

OCHIERN  (Scotch;  Law  Lat.  offethariM). 
In  old  Scotch  law.  A  name  of  dignity  and 
of  a  freeholder.  Skene  de  Verb.  Sign. 

OCHLOCRACY.  A  government  where  the 
authority  Is  In  the  hands  oC  the  multitude; 

the  abuse  of  a  democracy.   Vaamene,  Diet 

du  Language  Politique. 

OCTABIS  (Law  Lat.  from  octo,  eight).  In 
old  practice.  The  octavoi.  Floln,  lib.  8,  c 
36.  See  "Octave." 
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OCTAVE  fTxiw  Lat.  i//(;,s).  In  old  Eng- 
lish practice.  The  eighth  day  inclusive  after 
atMWt  I  BL  Comm.  S77. 

OCTO  TALES  (Lat.  eight  such).  If.  when 
a  trial  at  bar  is  called  on.  the  number  of 
jurors  m  attendance  is  too  Bmall,  the  trial 
must  be  adjourned,  and  a  decern  or  ooto  tales 
awarded,  according  to  the  number  deficient; 
•8,  at  common  law,  namely,  a  writ  to  the 
Ph.  ri!T  to  summon  eifiht  mnn>  such  men  as 
were  originally  summoned.  3  BL  Comm.  864. 

OCTROI  (Fr.)  In  old  French  law.  Orig- 
inally, a  duty,  which,  by  the  permission  of 
the  seigneur,  any  efty  was  aecustomed  to 
collect  on  liquors  and  some  other  goods. 
orOQgnt  within  Its  precincts,  for  the  con- 
sumption of  the  inhabitants.  Afterwards  ap- 
propriated to  the  use  of  the  king.  Stenh 
"•ct  Pb  861. 

dlS^**^*"^  RWMT.  Ths  same  as  "alio- 
ODIO  ET  ATIA.  See  "De  Odio  «t  Atla." 

ODIOSA  ET  INHONESTA  NON  SUNT  IN 
lege  praesumanda.  Odious  and  dishonest 
5*^™  presumed  in  law.  Co.  Lltt.  78: 

6  Wend.  (N.  T.)  228,  281;  18  N.  T.  296.  800. 

ODIOSA    NON    PRAESUMUNTUR.  Odl- 

iSl  ^i?**  presumed.  Burr.  Sett 

OECONOMICU8.   An  executor. 

OECONOMU8  (Lat)  In  the  civU  law.  A 
awwger  or  administrator.  CalT. 

OEPS,  or  OES  (Law  Fr.)  Use.  A  noetre 
^W.  to  our  use.  Britt.  c.  21;  St  Westmln- 
S«  ••Qpns." '  d^mfene.   Dyer,  5. 

OF  COUNSEL.  A  term  applied  to  the 
counsel  employed  by  a  party  in  a  oause  or 
whose  name  appears  upon  the  papers.  De- 
rived probably  from  the  Latin  a  consiliis  fa 
and  expressed  by  tbe  Law  Latin  de  con- 
il    ni'"^"^  ^/""^h  .le  eovntel).    Dyer.  34b. 

modem  phrase  "of  couuHel  for"  a 
"T!?,', ^-^I"-os8ed  "of  counsel 
,  .  '  onnsoiior  should  give  his  coun- 

sel to  him  with  whom  he  Is  of  oounseL"  5 
coke.  20. 

OF  COURSE.  A  Jerm  applied  to  those 
afts  in  the  ronr.se  of  a  judicial  proceeding 
which  may  be  done  without  leave  of  court, 
or  which  will  be  granted  bf  the  court  on 
application  without  inquiry. 

or  NEW.  A  Scotfh  expression,  closely 
traiishited  from  the  Latin  "de  novo"  (q.  v.) 

^IF^  EXECRATA  (I-aw  Lat.)  In  old 
On^sh  law.  The  morsel  of  execration;  the 
owBied  («.  «.)   1  Reeve*  Hist  Bng;  Law.  21. 

OFFENSE.    In  <  liminal  law.    The  doing 
that  which  a  penal  law  forbids  to  be  done, 
or  omitting  to  do  what  it  commands.  In 
tws  sense.  It  is  nearly  synommous  with 
crime,     in  a  more  confined  sense,  it  may 


be  considered  as  having  the  „ 

with  "misdemeanor;"  but  It  differs  from  It 
In  this,  that  it  is  not  indictable,  but  punish- 
able sumnuiriiv  by  the  foffeltiure  of  a  pen- 
alty. 1  Chit  Prac.  U. 

OFFICE.  A  risht  to  exorcise  a  fiinr-tion 
or  employment,  and  take  the  fees  and  emol- 
iiment.s  belonging  to  it.  3  Serg.  A  R.  (Ps.) 
149;  23  Ind.  449;  36  Miss.  273. 

The  term  Is  ordinarily  used  with  respect  to 
the  power  conferred  on  individuals  to  exer- 
cise public  functions,  and  in  this  oonnectioa 
"public  ofllee'*  is  a  more  dlserlralnatiac 
term  An  "office"  In  this  sensr  impli  s  « 
delegation  of  a  part  of  the  sovereign  power 
to  an  individual.    See  3  Me.  481. 

The  office  exists  and  survives  as  an  entltv 
^lart  from  the  incumbent  (28  Tal.  382:  29 
Ohio  St.  347).  but  It  has  been  .^aid  that  the 
essence  of  the  office  Is  the  power  and  Juris- 
diction of  the  officer  (62  Pa.  St  842). 

Offices  are  either  civil  or  military,  rivil 
offices  are  either  executive.  Judicial,  or  legis- 
latiYs. 

OFFICE  COPY.   A  copy  of  a  writlni?  or 

record  made  and  certified  orauthentlrati-<!  l>v 
the  officer  legally  intrusted  with  Its  <  iistu.ly 
or  control.  Such  a  copy  is  admissible  in  ev- 
idence to  prove  the  origlnaL  1  GreenL  Sv. 
fi  607. 

OFFICE  FOUND. 

 In  English  Law.   When  an  ln<iidsi> 

tion  is  made  to  the  kins's  use  of  anjrthing. 
by  Tirtae  of  office  of  him  who  inquires,  and 
the  inquisition  is  found,  it  Is  said  to  be 

"office  found." 

<— — 4n  American  Law.  An  action  hj  iSbm 
state  or  national  g-ovornmont.  or  its  proper 

officer,  for  the  enforcement  of  escheat. 

OFFICE  GRANT.  A  conveyance  made  by 
a  irablle  officer  in  certain  cases,  where  the 

owner  is  either  unwilling  or  unable  to  exe- 
cute the  requisite  deeds  to  pass  title.  See  8 
Waahb.  Real  Prop.  •887. 

OFFICER.  The  incumbent  of  an  ofBce. 
The  term  is  ordinarily  applied  to  the  In- 
cumbent of  a  public  office,  though  It  may  be 
otherwise  applied,  as  to  the  officer  of  a  cor- 
poration. 

A  public  officer  is  one  occupying  a  public 
offlce.  to  whom  a  portion  of  the  soTerelsB 
power  Is  delegated,  and  whose  duties  are 
continuous  In  thetr  nattire.  and  prescribed 

by  law. 

The  distinction  between  an  officer  and  a 
government  employe  Is  ttat  fhe  dutlea  of 

the  former  are  fixed  by  law.  and  not  by  con- 
tract 22  Conn.  379:  3r,  Miss.  273;  42  N.  Y. 
Super.  Ct  481. 

 Executive  Offlcera.  Those  whose  du- 
ties are  mainly  to  cause  the  laws  to  be  exe- 
cuted. For  example,  the  presid. nt  of  the 
United  States  of  America,  and  the  several 
governors  of  the  diiferent  states,  are  ezeea- 
tlve  offlcers.  Their  duties  are  pointed  out 
In  the  national  constitution,  and  in  the  con- 
stitutions of  the  several  Ptates. 

——Legislative  Offlcera.  Those  wlioae  te* 
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relmte  mainly  to  the  enactment  of  laws, 
such  as  members  of  congfMt  ADd  9l  tbO  MT- 
eral  state  le^^islatures. 
These  offloera  mn  eonflned  In  thdr  dvtlefl, 

by  the  constitution,  ^pnerally  to  make  laws; 
though  sometimes,  in  caaes  of  impeachment, 
one  of  the  houses  of  the  legislature  exercises 
Judicial  functions  somewhat  similar  to  those 
of  a  gnnd  jury,  by  presenting  to  the  other 
artlclos  of  impeachment,  and  the  other  house 
acts  as  a  court  in  trying  such  Impeachments. 
The  legislatures  have,  besides,  the  power  to 
inquire  into  the  conduct  of  their  members, 
JndRe  of  their  elections,  and  the  like. 

 Judicial  Officers.   Those  whose  duties 

are  to  decide  controveraies  between  indi- 
▼Idaalt.  and  aeeneatlons  made  In  fhe  name 
of  the  public  against  persomi  charged  with  a 
violation  of  the  law. 

 MIniaterlal  Ofllcere.  ThoM  whose  duty 

It  is  to  execute  the  mandates,  Uiwfiilly  is- 
sued, of  their  superiors. 

 Military    Officers.    ThoSe   WhO  haTS 

command  In  the  army. 

Naval  OfHeers.  Those  who  are  in 
coonumd  in  the  navy. 

OFFICER  DE  FACTO.  One  whose  acts, 
though  not  those  of  a  lawful  officer,  the  law 
upon  principles  of  policy  and  justice  will 
hold  valid  so  far  as  they  involve  the  inter- 
ests of  the  public  and  third  persons,  where 
the  duties  oi  the  olllce  were  exercised.  (1) 
without  a  known  appoinfmont  or  election, 
but  under  such  clrruinstauces  of  reputation 
or  acquiescence  as  were  calculated  to  in- 
duce people,  without  inquiry,  to  submit  to 
or  invoice  Ms  action,  supposing  him  to  be 

the  officer  lie  jissMiurd  to  l)e;  (l^i  iiiidcr 
color  of  a  known  and  valid  appointment  or 
eleetloii,  bat  where  the  oflleer  had  failed 
to  conform  to  some  precedent  requirement 
or  condition,  as  to  tal<e  an  oath.  ^Ive  a  bond, 
or  the  like;  C.i  uudi  r  color  of  a  known 
election  or  appointment  void  because  the 
oflleer  was  not  eligible,  or  because  there 
was  a  want  of  power  in  the  electinj:  ap- 
pointing t>ody,  or,  by  reason  of  some  defect 
or  irregnlarlty  in  Its  eserclse.  such  ineligi- 
bility, want  of  power  or  defect,  being:  un- 
known to  the  public;  (4)  tinder  color  of 
an  election  or  appointment  by  or  purstiant 
to  a  public  unconstitutional  law  before  the 
same  Is  adjndged  to  hs  sudi.  S8  Conn.  449. 

The  most  generally  accepted  of  the  short 
definitions  of  the  term  Is  that  of  Lord  Ellen- 
borough:  "An  officer  rfc  facto  Is  one  who 
has  the  reputation  of  iMdng  the  officer  he 
assumes  to  be,  and  yet  is  not  a  good  officer 
In  point  of  law."  6  Bast,  S66. 

OFFICER  DE  JURE.  One  having  the 
legal  right  to  an  office;  generally  applied  to 
such  ofllcers  when  not  in  possession  of  the 


OFFICIA  JUDICIALIA  NON  CONCEDAN- 
tur  antequam  vacent.  Judicial  offices  ought 
]U>t  to  be  granted  before  they  are  vacant. 

11  Coke.  4. 

OFFICiA  MAQiSTRATUS  NON  DEBENT 
•see  venaila.  The  offices  of  magistrates 
ought  not  to  he  sold.  Co.  Litt  M4. 


OFFICIAL.   An  officer  (q.  r.) 

 In  Old  Civil   Law.    The  p.-rson  who 

was  the  minister  of,  or  attendant  upon,  a 
magistrate. 

 In  Canon  Law.    The  person  to  whom 

the  bishop  generally  commits  the  charge  of 
his  spiritual  Jurisdiction  bears  this  name* 
Wood,  Inst  30,  505;  Merlin,  Repert. 

OFFICIAL  BOND.  The  bond  of  a' public 
officer;  though  more  loosely  it  is  often  ap- 
plied to  any  bond  legally  required  of  one 
exercising  a  given  function,  e.  p..  an  execu- 
tor's or  trustee's  bond. 

OFFICIAL  USE.  An  active  use.  Whar» 
t<a. 

OFFICIARIIS  NON  FACIENDIS  VBL 
amovendis.  A  writ  addressed  to  the  magis- 
trates of  a  corporation,  requiring  them  not 

to  make  such  a  man  an  officer,  or  to  put  one 
out  of  the  office  he  has  until  inquiry  is 
made  of  his  manners,  etc.  Reg.  Grig.  120. 

OFFICINA   JU8TITIAE.  The  workshop 

or  office  of  jiipticf'. 

-.—In  English  Law.  The  chancery  is  so 
called,  because  all  writs  Issue  from  It  under 

the  great  seal,  returnable  into  the  courts  of 

common  law.    See  "Court  of  Chaiu  ery." 

OFFICIOUS  WILL.  A  testament  by  which 
a  testator  leaves  his  property  to  his  family. 

Sandars.   Just   lUSt  207.    SSO  InofflciouS 

Testament." 

OFFICIT  CONATUS  SI  EFFECTU8  8EQ- 

ustur.  Tbed  attempt  becomes  of  eonsequence, 
if  tho  efltoet  fidlows. 

OFFICIUM  NEMINI  DEBET  ESSE  DAM- 
nosum.  An  office  ought  to  be  injurious  to 
no  one.  Bell,  Diet 

OIR  (Spanish;  from  Lat  tmdlre,  to  hear). 

In  Spanish  law.  To  hear;  to  take  cognl' 
zance.  White.  New  Recop.  bk.  3.  tlL  1,  C.  7. 

OLD  STYLE.    See  "New  Style." 

OLD  TENURES.  The  title  of  a  small 
tract,  which,  as  its  title  denotes,  contains  an 
ari'ount  of  the  various  tenures  by  which  land 
was  holdeu  in  the  reign  of  Edward  III. 
This  tract  was  published  In  1719.  with  notes 
and  additions,  with  the  eleventh  edition  Of 
the  First  Institutes,  and  reprinted  In  8vo, 
in  1764,  by  Serjeant  Hawkins,  In  a  Seleethm 
of  Coke's  Law  Tracts. 

OLERON,  LAWS  OF.  A  maririm.-  .  ,1. 
promulgated  by  Eleanor,  duchess  of  Quiouue, 
mother  of  Richard  I.,  at  the  Isle  of  Oleron.— > 
whence  their  name.  They  were  modified  and 
enacted  in  England  under  Richard  I.,  and 
again  promulgated  under  Henry  III.  and  Ed- 
ward III.,  and  are  constantly  quoted  in  pro- 
ceedings before  the  admiralty  courts,  as  are 
also  the  Rhodlun  Lawa  Go.  Litt  2.  See 

Codf,  ?  2'. 

OLIGARCHY  (Or.  the  goveinment  of  a 
few).  A  asms  given  to  designate  the  power 
which  a  few  dtlsens  of  a  state  have  usurpsd. 
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which  ought  by  the  constitutlim  tl»  mldt 
in  the  people.  Among  the  Bomans,  the  gov- 
enraunt  degenerated  severe]  times  Into  an 

nliparchy;  Tor  fxample.  under  the  (Icct'mvirs, 
when  they  became  the  only  nutclstratee  in 
the  commonwealth. 

OLOGRAPH.  A  term  which  signifies  that 
an  in^tl  iiincnt  is  wholly  written  by  the  par- 
ty from  whom  It  emanates.  See  Civ.  Code 
La.  art  IBW;  CIt.  Code.  970;  5  Toallier.  Dr. 
Civ.  note  357;  1  StOArt,  K.  B.  8S7;  2  Bony. 
Inst,  note  2139. 

OM,  or  OMME  (Law  Fr.)  Man:  a  man  or 
peraon.  Ck>rnipted  forms  of  "home"  iq.  v.) 
Kelhaan. 

OME  BUENO  (Spanish).  In  Spaalali  law. 
A  good  man;  a  subetaatlal  peraon.  Laa.  Par- 
Udaa.  pt  6,  tit  18.  Ub.  88. 

OM 18810  (LaL  from  omiUere).  Omieaion; 
a  leaTlng  out 

OMtSSIO  EORUM  QUAE  TACtTE  IN- 
sunt  nihil  operatur.  The  omlaalon  of  those 
things  which  are  silently  expreaaed  ia  of  no 
eoiuaqinitee;  t  Bnlat  181. 

OMISSION.  Neglect  to  perform  an  act 
required  b7  law. 

OMISSIS  OMNIBUS  ALUS  NBQOTIIS 
(Lat)  Laying  aelde  all  otiier  bnatneeaea.  9 
Bast.  847. 

CMNE  ACTUM  AB  INTENTIONE  AGEN- 
tle  est  judicandum.  Every  act  is  to  be  esti- 
mated by  the  intention  of  the  door.  Braacb. 
Frlne. 

OMNE  CRIMEN  EBRIETAS  ET  INCEN- 
dit  et  detegit.  Drunkenness  inflamea  and 
reveals  every  crime.  Co.  LIVL  247. 

OMNE  JUS  AUT  CONSENSUS  FECIT, 
aut  necessitas  constltuit,  aut  firmavit  con- 
auetudo.  All  law  has  either  been  derived 

from  the  consent  of  th-  pf  .inle.  established 
by  neccHaity,  or  confirmed  by  custom.    Dig  ' 
}.  r  to:  Broom,  Leg.  Max.  (8d  London  Ed.) 

616.  note. 

OMNE  MAGIS  DIGNUM  TRAHIT  AD  SE 
minus  dignum  sit  antiquius.  Everv  worthier 
thhiK  draws  to  it  the  less  worthy.  thouSb  tbe 
latter  be  more  ancient   Co.  Utt  855. 

OMNE  MAGNUM  EXEMPLUM  HABET 
aliquid  ex  iniquo,  quod  publica  utiiitate  com- 
pensatur.  Every  iireat  example  baa  aomo 
portion  of  evil,  which  Is  compenaated  by  ita 

public  utility.    Hob.  279. 

OMNE  MAJU8  CONTINET  IN  SE  Ml- 
nue.  Tbe  greater  contains  In  Itself  the  less. 
5  Coke,  115a:  Wingate.  Max.  206;  Storv.  Ag. 
§  172;  Broom,  Leg.  Max.  (8d  London  Ed.) 
ITS. 

OMNE  MAJU8  DIGNUM  CONTINET  IN 

se  minus  dignum.  The  more  worthy  con- 
tains in  itself  the  less  worthy.   Co.  Litt  143. 


OMNB  MAJUS  MINUS  IN  SE  COMPLECI- 

tur.    Every  greater  embracea  la  itaalf  til* 

minor.    Jenk.  Cent.  Cas.  208. 

OMNE  PRlNCiPALE  TRAHIT  AD  SE 
accessorium.  Bvery  principal  thing  draws 
to  itself  the  acceaaory.  17  Maaa.  42S:  1 

Johns.  (N.  Y.)  580. 

OMNE  QUOD  INAEDIFICATUR  SOLO 
cedlt.  Everything  belongs  to  the  soil  \\1  h 
is  built  upon  it  Dig.  41.  1.  7.  10;  Id.  4  7.  1. 
1;  Inst.  2.  1.  29;  Broom,  Leg.  Max.  (3d  Lon- 
don Bd.)  366;  Fleta,  lib.    c.  S.  f  It. 

OMNE  SACRAMENTUM  DEBET  ESSE 

de  certa  scientia.  Every  oath  ought  to  be 
founded  on  certain  knowledge.    4  Inst  279. 

OMNE  TE8TAMENTUM  MORTE  CON- 
summatum  est.  Every  will  is  consummat- 
ed by  death.  3  Coke.  29b;  4  Coke,  dlb;  t 
BL  Comm.  500;  Shep.  Touch.  401. 

OMNES  ACTIONES  IN  MUNDO  INFRA 
certa  tempora  habent  limitationem.  All  ac- 
tions in  the  world  are  limited  wltbln  ear- 
tain  periods.   Bracton,  52. 

OMNES  HOMINES  AUT  LIBERI  SUNT 
aut  servi.  •  All  men  are  freemen  or  slaves. 
Inat  1.  8.  pr.;  Fleta,  NIk  1.  e.  1,  |  2. 

OMNES  LICENTIAM  HABERE  HIS  QUAE 

pro  se  indulta  sunt,  renunciare.  .\11  shall 
have  liberty  to  renounce  those  things  which 
have  been  eatabllahed  in  fbeir  fkTor.  Oodew 
2.  3.  29:  Id.  1.  3.  51;  Broom,  Leg.  Max.  (8d 

London  Ed.)  62r>. 

OMNES  PRUDENTES,  ILLA  ADMITTERE 
Solent  quae  probantur  Ha  qui  In  arte  aua 

bene  versati  sunt.  All  pnidcnt  men  are  ac- 
customed to  admit  those  things  which  aro 
approved  by  those  who  are  well  Teraed  in 

the  art.    7  Coke.  19. 

OMNES  SORORES  SUNT  QUASI  UNUS 
haeres  de  una  haeredltate.  All  sisters  are, 
as  it  were^  one  bair  to  one  inbarttaaca.  Ca. 

Litt.  fi7. 

OMNIA  DELICTA  IN  APERTO  LEVIORA 
sunt  All  crimes  committed  openly  are  con- 
aidered  Ugbtar.  8  Coke,  m. 

OMNIA  PERPORMAVIT  (Lat  he  has  done 
all).  In  pleading.  A  good  pica  In  bar  where 
all  the  covenants  are  in  the  affirmative.  1 
Me.  189. 

OMNIA  PRAESUMUNTUR  CONTRA 

apollatorem.  All  th'n;'s  are  presumed 
against  a  wrongdoer.  Broom,  Leg.  Max.  (3d 
London  Bd.)  848. 

OMNIA  PRAESUMUNTUR  LEGITIME 

facta  donee  probetur  in  contrarium.  All 
things  are  presumed  to  be  done  legitimately 
nntll  tbe  contrary  is  prored.  Go.  Litt  88S. 

OMNIA  PRAESUMUNTUR  RITE  ESSE 
acta.  All  things  are  presmnod  to  be  dOBO 
in  due  form.  Co.  Litt  6. 
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OMNIA  PRAESUMUNTUR  RITE  ET  SO- 1 

lemniter  esse  acta.  All  things  art'  presum- 
ed to  have  been  rigbtly  and  regularly  done. 
Go.  Utt  nib;  Broom.  Leg.  Max.  (8d  London 

Ed.)  847:  12  C.  B.  788;  3  Exch.  191;  n  Exch. 
716.  Omnia  rite  esse  acta  praesumuntur. 
11  Cash.  (Mass.)  441;  2  Ohio  St  M6,  147; 

4  Ohio  St.  148;  6  Ohio  St  293. 

OMNIA  PRAESUMUNTUR  RITE  ET  80- 
iemniter  esse  acta  donee  probetur  in  contra- 
rium.  All  things  are  presumed  to  have  been 
done  regularly  and  with  due  formality  until 
tho  eontnury  Ib  proved.  Broom.  Xieg.  Max. 
(Sd  London  Ed.)  lr,7,  SIO;  3  Blng.  381;  2 
Campb.  44;  1  Cromp.  &  M.  461;  17  C.  B.  183; 

5  Barn,  ft  Adol.  550;  U  MoM.  it  W.  2(1;  12 
Wheat  (U.  S.)  69,  70. 

OMNIA  PRAESUMUNTUR  80LEMNITER 
MM  wta.  All  things  are  presumed  to  have 
been  done  rightly.  Go.  Lltt  e. 

OMNIA  QUAE  JURE  CONTRAHUNTUR, 
eontrarlo  Jure  perount  ObUgatloms  con- 
tracted under  a  law  are  destroyed  hy  a  law 
to  thf  contrary.    Dig.  5n.  17.  100, 

OMNIA  QUAE  SUNT  UX0R18  SUNT 
Ipoim  viri.  All  things  whkdi  are  tbe  wife's 

belong  to  the  husband.  Go.  Litt  112;  2 

Kent,  (V)nim.  130.  143. 

OMNIBUS  AD  QUOS  PRAESgNTES 
lltorao  pervonerln^  Mtutem.  To  all  to  whom 

tho  present  letters  Shall  romp,  greeting.  A 
I'urm  of  address  with  which  charters  and 
deeds  were  anciently  commenced. 

OMNie  ACTIO  EST  LOQUELA.  Brery 
•etion  la  a  complaint  GOb  Lltt  292. 

OMNIS  CONCLUSIO  BONI  ET  VERI  JU- 
dicil  sequitur  ex  bonis  et  veria  praetnlMla  et 
dietis  Juraterum.  Every  conetaslon  of  a 

good  and  true  Judgment  arlse.s  from  Kood 
and  true  premises,  and  the  verdicts  of  Jurors. 
Go.  Lltt  226. 

OMNIS  CONSENSUS  TOLUT  ERRO- 
rtm.  Brery  conie&t  removes  enror.  2  Inst. 
123. 

OMNIS  DEFINITiO  IN  JURE  CIVILI 
perlculoM  est,  parum  est  enlm  ut  non  oub- 

vertl  possit.  Evrry  definition  In  the  civil 
law  is  dangerous,  for  there  Is  very  little  that 
cannot  be  overthrown.  There  is  no  rule  in 
the  civil  law  which  is  not  liable  to  some  ex- 
ception; and  the  least  differcnee  In  tbe  facts 
of  the  case  renders  its  applicatio  n  useless. 
Dig.  50.  17.  202;  2  Wooddeson,  Lect.  196. 


son  is  beld  by  the  law  m  innocent  Vattt, 

in. 

OMNIS  INNOVATIO  PLUS  NOVITATE 

perturbat  quam  utllitate  prodest.  Every  in- 
novation disturbs  more  by  its  novelty  than 
it  benefits  by  lU  tttUlty.  2  Bnlst  tS8;  1 
Salk.  20. 

OMNIS  1NTERPRETATI0  SI  FIERI  Po- 
test ita  fienda  est  in  instrumentis,  ut  omnea 
oontrarietatM  amoveantur.  The  Interpreta- 

tlon  of  Instruments  is  to  be  made,  if  they 
will  admit  of  it,  so  that  all  contradictions 
may  be  rsmoved.  Jenk.  Out  Cm.  96^ 

OMNIS  INTERPRETATIO  VEL  DECLAR- 
at  vel  extendit,  vel  restringit.  Every  inters 
pretation  either  declares,  extends,  or  re* 

strains. 

OMNIS  NOVA  CONSTlTUTiO  FUTURIS 
formam  Imponere  debet  non  praeteritle. 

Every  new  statute  ought  to  prpsrrlbe  a  form 
to  future,  not  to  paut,  acts.  Bracton,  fol. 
228:  2  Inflt  96. 

OMNIS  PERSONA  EST  HOMO,  BED  NON 
vicissin.  Every  person  is  a  man,  but  not 
every  man  a  person.  Calv.  Lex. 

OMNIS  PRIVATIO  PRAE8UPP0NIT 
habltum.  Every  privation  presupposes  fbr* 
mer  enjoyment  Go.  Utt  829. 

OMNIS  QUERELA  ET  OMNIS  ACTIO  IN- 
jurlarum  llmltata  est  Infra  certa  tempora. 

Every  plaint  aTid  every  action  for  injuries 
is  limited  within  certain  times.  Co.  Litt. 
114. 

OMNIS  RATIHABITIO  RETRO  TRAHI- 
tur  et  mandato  aequiparatur.  E\'ery  sul> 
sequent  ratification  has  a  retrospective  ef- 
fect, and  is  equivalent  to  a  prior  command. 
Co.  Litt.  207a;  Storj-.  .Vp.  (  lib  Ed.)  102; 
Broom,  Leg.  Max.  (3d  London  Ed.)  715;  2 
Boov.  Inst  26;  4  Bonv.  Inst  26;  8  Wheat 
(U.  S.)  363:  7  Exch.  726;  10  Bxch.  846;  9 
C.  B.  532,  607;  14  C.  B.  53. 

OMNIS  REGULA  SUAS  PATITUR  EX- 
ceptiones.  Every  rule  of  law  is  liable  to  its 
own  exoeptlona 

OMNIUM  (Lat)  In  mercantile  law.  A 
term  used  to  expres.s  the  aggregate  value 
of  the  different  stocks  in  which  a  loan  is 
usually  funded.    2  Esp.  361;  7  Term  R.  620. 


OMNIS  DEFINITIO  IN  JURE  PERICULO-  OMNIUM  CONTRIBUTIONE  8ARCIA- 
sa  est;  parum  est  enim  ut  non  subvert!  pes-  tur  quod  pro  omnibus  datum  est.  What  is 
set.  Every  definition  in  law  Is  perilous,  for  given  lor  all  shall  be  compensated  for  by  the 
it  is  within  an  ace  of  being  subverted.  Dig.  |  contribution  of  all.  4  Bing.  121;  2  Marsh. 
50.  17.  202;  2  Wooddeson.  Lect.  196.  '809. 


OMNIS  EXCEPTIO  EST  IPSA  QUOQUE  i  OMNIUM  RERUM  QUARUM  USU8  EST,' 
regufa.  An  exception  Is  In  Itself  also  a  rule,  potest  esse  abueue,  vlrtute  solo  excepta. 

There  may  be  an  abuse  of  everything  of 
OMNIS    INDEMNATUS    PRO    INNOXIS  which  there  Is  a  use,  virtue  only  excepted, 
legibue  habetur.  Bvery  unemidemned  per- 1  Dav.  79. 
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OPENING 


ON  ACCOUNT  OF  WHOM  IT  MAY  CON- 
^rn»  or  Fop  whom  it  may  concern.  A  rlause 
In  policies  of  insurance,  under  which  all  are 
insnrrd  who  have  an  insurable  Interest  at 
the  time  of  etCectlns  the  Insurance,  and  who 
Jfwt  thfln  oontemj^tttod  by  the  party  eftect- 
Inff  the  insaraiice.  i  Fan.  Mar.  Law,  80. 

ON  CALL.  On  demand.  SS  Chnt  (Va.)  609. 

ON  DEMAND.  When  requested.  A  prom* 
laaory  note  payable  "on  demand"  is  payable 
Immedlateljr  without  demand,  i.  e.,  is  always 
ano. 

ONCK  IN  JEOPARDY.  See  **Jeopard7." 

ONE  HUNDRED  THOUSAND  POUNDS 

elause.  A  precautionary  stipulation  Insi  rt 
M  IB  ft  deed  making  a  good  tenant  to  the 
Coi^^'^i^o"  ^  rewwrety.  See  1  Preat. 

ONERANDO  PRO  RATA  PORTfONIS.  A 
writ  that  lay  for  a  Joint  tenant  or  tenant  in 
common  who  was  distrained  for  more  rent 
than  his  proporUon  of  the  land  oomee  to. 
Beg.  Grig:  182. 

ONERAm  NON  (Lat  Ottfht  not  to  be 

burdened).  In  pleadinp.  The  namo  c.f  a 
plea  by  which  tlie  defendant  says  that  he 
ought  not  to  be  charged.  It  Is  uaed  in  an 
acUon  of  debt  1  Saand.  290»  note  (a). 

ONERATUR  NISI.  See  "O.  NL" 

ONERIS  FERENDI  (Lat.  of  bearing  a 

i^iri:  ^S.^J^L^'^-  The  name  of  a  serv- 
itude by  wWch  the  wall  or  pillar  of  one 
house  la  bound  to  sustain  the  weight  of  the 
buildings  of  the  neighbor.  •»  «^ 

The  owner  of  the  lervleDt  building  is 
bound  to  repair  and  keep  it  suffldently 
Jtrong  for  the  weight  it  has  to  bear.  Dig. 
9,  2.  U;  S  BoaT.  Inat  note  l«7. 

«*£I!^I*?y?*  -^^^^ntract.  lease,  share,  or 
oger  right  is  said  to  be  "onerous"  when  the 

S?%i'!,°^*v*"^f ^  counterbalance 
or  eoEoeed  the  advantage  to  be  derived  from 

1^  either  absolutely  or  with  r.    ronce  to 

the  particular  possessor.   Rapalje  &  L. 

ONEROUS  CAUSE.   In  civil  law.   A  val- 
nable  oonaideratlon. 

ONEROUS  CONTRACT.  In  civil  law. 
One  made  for  a  consideration  given  or  prom- 
leed.  however  small.   Civ.  Code  La.  art.  1767. 

ONEROUS    DEED.   In   Scotch  law.  A 
deed  given  for  valuable  ooDflldentloD.  Bell 
Diet.  See  "Conaidenrtlon.'*  ' 

loS'J^''^?  ^T"-  '^^^  K!ft  of  a  thing  sub- 
ject to  certain  charges  Imposed  by  the  giver 
on  the  donees  Poth.  Obi. 

ONOMASTIC.  A  term  applied  to  a  sIr- 
nature  which  is  in  a  different  handwriting 
SXbJmW?  «L       *«»t^"°»eat.   2  Benth. 

*n!iTL  PROBANDI  (Lit)  In  evldeiice. 
The  burden  of  proof,  , 


OPE  CONSILIO  (Lat.)  By  aid  and  coun- 
sel. A  civil  law  term  applied  to  accessaries, 
similar  in  Import  to  the  "aiding  and  abet- 
tlng~  of  the  oommon  law.  Often  written 
"ope  €t  eontlUor 

OPEN  A  CREDIT.  To  aci  ept  or  pay  the 
draft  of  a  correspondent  who  has  not  for* 
nidied  fnnda.  TaidmmM,  note  SM. 

OPEN  ACCOUNT.  A  running  or  unset- 
tled aooonnt 

OPEN  CORPORATION.  One  In  mhMh  mil 
members  have  a  vote  to  choose  oflBcera,  as 
distinguished  ftom  a  "close  corporation," 
wherein  the  officers  fill  Tacaaclea.  S  Bland. 

Ch.  (Md.)  416,  note. 

The  latter  term  In  common  use  means 
that  all  stock  is  closely  held,  usually  by  a 
few  persons,  so  that  no  one  else  can,  by 
purchase  of  sharos,  obtain  a  TOlce  In  the 
policy  of  tho  rorywration. 

OPEN  COURT.  A  court  formally  opened 
and  engaged  In  the  transaction  of  all  Judicial 
functions. 

A  court  to  which  all  persons  have  free 
access  as  spectators  while  they  condnet  them- 
selves In  an  orderly  manner. 

The  term  is  used  in  the  flr.st  spnse  as  dls- 
tinLnii-bint:  a  rnnrt  from  a  judsro  sitting  in 
chambers  or  informally  for  the  transaction 
of  such  matters  as  may  be  thus  transacted. 
See  "Chambr^rs-:"  "Court." 

In  the  second  sense,  all  courts  In  the  Unit- 
ed States  are  open;  but  In  England,  former- 
ly, while  the  parties  and  probably  their  wit- 
nesses were  admitted  freely  in  the  courts,  all 
othf  r  pn-Miiis  were  required  to  pav  in  order 
to  obtain  admittance.*  St  13  Edw.  I.  cc.  42. 
44;  Barr.  Oba.  St  1S6,  m.  See  Princ.  Pen. 
Law,  16S. 


OPEN  DOORS.    In  Sfotch  la«r.  

"f  open  doors"  are  process  which  empower 
the  messenger  or  offleer  of  ttie  law  to  break 

open  doors  of  housps  or  rooms  in  which  tlM 
debtor  has  placed  his  goods.    Boll.  Diet. 

OPEN  LAW.  The  trial  by  duel  or  oideaL 
See  "Lex  Ifanifesta." 

OPEN  POLICY.  An  open  policy  le  one  In 

which  the  amount  of  the  interest  of  the  in- 
sured is  not  fixed  by  the  policy,  and  Is  to  be 
ascertained  in  case  of  loss.  See  TMer." 

OPEN  THEFT.  In  Saxon  law  Tho  

with  the  Latin  fHrf«m  montfettum  (q.  v.) 

OPENING. 

 In   American   Practice.    The  beida* 

ning:  the  commencement:  the  first  address 

of  the  counsel.  The  openlnpr  is  made  imme- 
diately upon  the  impanelling  of  the  jury.  It 
embraces  the  reading  of  sodi  of  the  p]ead> 
ings  as  may  be  necessary,  and  a  brief  out- 
line of  the  ease  as  the  party  expects  to  prove 
it,  where  there  is  a  trial,  or  of  the  ar| 
ment.  where  it  is  addressed  to  the  court 

•  In   English  Praetlee.    The  addt  

made  immediately  after  tho  evidence  Is 
closed.  Such  address  usually  states,  first 
the  foil  extant  of  tile  piyntUTs  cliOma^  and 
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OPINION 


tiM  drcnmstances  under  which  they  are 
made,  to  show  that  they  are  Jugt  and  reason- 
able; second,  at  least  an  ontHiie  of  tlie 
dence  by  whith  those  claims  are  to  be  es- 
tAbliabed;  third,  the  legal  grounde  and  au- 
thorltles  In  fftyor  of  the  claim  or  of  the 
proposed  evidenc*':  fourth,  an  anticii>ation 
of  the  expected  defense,  and  statement  of 
the  gronndS  on  which  it  is  futile,  either  in 
law  or  Justice,  and  the  reasons  why  It  ought 
to  fail.  But  the  court  will  sometimes  re- 
strict counsel  from  an  anticipation  of  the 
defense.  3  Chit.  Prac  881;  3  Bouv.  Inst, 
note  S044  et  leq, 

OPENINQ  A  COMMISSION.   An  entering 

tilKHi  the  (lntica  iindor  a  eommlsRlon,  or 
commeneing  to  act  under  a  commission,  is 
■o  termed.  Thus,  the  judges  of  assize  and 
nisi  prius  derive  their  authority  to  act  un- 
der or  by  virtue  of  commissions  directed  to 
fhem  for  that  purpose;  and.  when  they  com- 
mence acting  under  the  powers  so  committed 
to  them,  they  are  said  to  open  the  omnmis- 
elons;  and  the  day  on  which  they  so  com- 
mence their  proceedings  is  thence  termed 
ttie  "oommisalon  daj  Of  the  asflisee."  Brown. 

OPENING  A  JUDGMENT.  Tatdnsofrthe 

bar  of  firality  so  as  to  permit  the  recon- 
Blderation  of  the  judgment  and  of  the  cause 
on  which  it  was  founded.  It  does  not  abro- 
irate  the  judgment,  as  does  "vacation  of 
judgment." 

OPENING  A  POLICY  OF  INSURANCE. 

The  question  has  been  made  whether,  and  in 
what  cases.  If  any,  the  valuation  in  a  valued 
policy  shall  be  opened.  The  valnation.  being  a 
part  of  the  agreement  of  the  parties,  is  not 
to  be  set  aside  as  between  them  in  any  ca.se. 
The  QOestlon  is,  how  shall  it  be  treated  where 
only  a  part  of  the  subject  insured  and  valued 
Is  ptit  at  a  risk,  and  also  In  the  settlement 
of  a  partirular  average?  and  the  answer  is 
the  same  in  both  cases,  viz.,  when  the  pro 
portion  or  rate  per  centum  put  at  risk  or 
loss  is  ascertained,  the  agreed  valuation  of 
the  whole  is  to  be  applied  to  the  part  put  at 
risk,  or  the  propwtion  lOSt,  pro  rata,  S 
PhiL  Ins.  1203. 

OPENING  A  RULE.  The  act  of  restoring 
or  recalling  a  rule  which  has  been  made 
absolute  to  its  conditional  state,  as  a  rule 
fti«i.  so  as  to  readmit  of  cause  being  shown 
against  the  mle.  Thns.  when  a  rale  to  show 
cause  has  been  made  absolute  under  a  mis- 
taken impression  that  no  (ounsol  had  been 
instructed  to  show  cause  against  it,  it  is 
usual  for  the  party  at  whose  Instance  the 
rule  was  obtained  to  consent  to  haT«  the 
rule  opened,  by  which  all  the  prorpcdings 
subsequent  to  the  day  when  cause  ought  to 
have  been  Aown  against  It  are  in  effect 
nullifled.  and  the  rule  is  then  argued  in  the 
ordinary  way.  Brown. 

OPENINQ  BIDDINGS.  Ordering  a  resale. 
When  estates  are  sold  under  decree  of  equity 
to  the  highest  bidder,  the  court  will,  on  no- 
lle of  an  offer  of  a  sufficient  advance  on  the 
price  obtained,  open  the  biddings,  i  c.  order 
a  renle;  but  this  will  not  generally  be  done 


after  the  confirmation  of  the  certificate  of 
the  highest  bidder.  So,  by  analogy,  a  resale 
has  been  ordered  of  an  estate  eold  nnder 
bankruptcy.  Sugd.  Vend.  90;  22  Barb.  (N. 
Y.)  167;  8  Md.  322;  9  Md.«228;  13  Grat 
(Ta.)  6M;  4  Wifl.  2U;  81  HIaa.  614. 

OPENING    THE    PLEADINGS.  Making 

an  opening  statement  to  the  Jury  of  the  Ifr 

sues  at  the  beginning  of  a  trial. 

OPERA Ri US  (Law  Lat.  from  opus,  work). 
In  old  English  law.  A  workman  or  laborer. 
Fleta.  lib.  2.  c.  73.  S  4. 

OPERATION  OF  LAW.  A  term  applied 
to  indicate  the  manner  in  which  a  party  ac- 
quires rights  without  any  act  of  his  own,  as, 
the  right  to  an  estate  of  one  who  dies  in- 
testate Is  cast  upon  the  heir  at  law,  by  opera- 
tion of  law.  When  a  lessee  for  life  enfeoffs 
him  in  reversion,  or  when  the  lessee  and  les- 
sor Join  tn  a  feoffment,  or  when  a  lesaee  tor 
life  or  years  accepts  a  new  lease  or  demlit 
from  the  lessor,  there  is  a  surrender  of  the 
first  lease  by  operation  of  law.  5  Barn,  ft 
C.  269;  9  Bam.  k  C.  298;  2  Bam.  *  AdoL 
119;  6  Taunt.  618.  See  *«Defoent;'^  "Put- 


ope  RATI VE.  A  workman;  one  employed 
to  perform  labor  for  another.  See  2  Cush. 
(Mass.)  871. 

OPERATIVE  PART.  Tn  a  written  Instru- 
ment, that  which  carries  out  the  main  ob- 
ject of  the  instrument,  as  distinguished  from 
the  reeltals,  formal  conclusion,  etc.  Some- 
times everything  that  followa  the  recitals  is 
called  the  operative  part. 

OPERATIVE  WORDS.  Those  by  which 
the  purpose  of  an  instrument  is  effected. 
Qenerally  applied  to  those  words  In  a  deed 
by  which  an  estate  is  passed.  Tlx.,  "grant," 
quitclaim,"  ^^emlae."  "bargain  and  selL" 
etc. 

0PERI8  NOVI  NUNTIATIO.  In  the  civU 
law.  A  protest  or  warning  against  (of)  a 
new  work.  Dig.  88. 1. 

OPINIO  EST  DUPLEX,  SCILICET, 
opinio  vulgaris,  orta  Inter  graves  et  discre- 
tes, et  quae  vultum  veritatis  habet,  et  opinio 
tantum  orta  inter  leves  et  vulgares  hom- 
ines, absque  specie  veritatis.  Opinion  is  of 
two  kinds,  namely,  common  opinion,  whleh 
springs  up  among  grave  and  discreet  men, 
and  which  has  the  appearance  of  truth,  and 
opinion  which  springs  up  only  among  light 
and  foolish  men,  without  the  semblance  of 
truth.    4  Coke.  107. 

OPINIO  QUAE  FAVET  TESTAMENTO 
est  tenenda.  That  opinion  li  to  he  followed 
which  favors  the  wilL 

OPINION. 

In  Evidence.    An  inference  or  conclu- 
sion stated  by  a  witness,  as  dlstingolldied 
from  a  statement  of  matters  of  fact. 
 In  Praettee.  The  statement  of  rea* 

sons  delivered  by  a  judge  or  court  for  giv- 
ing the  judgment  which  is  pronounced  upon 
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OPUS  MAGNIFICIUM 


A  cane.  The  Judgment  Itself  is  sometimes 
called  an  opinion,  and  sometimes  the  opin- 
ion l8  apoken  of  m  the  jadgment  of  the 

<ourt. 

A  declaration,  usually  in  writing,  made  by 
a  counsel  to  his  client  of  what  the  law  is, 
according  to  his  Judgment,  on  a  statement 
«f  facto  snbmltted  to  Mm. 

An  opinion  Is  In  both  the  above  cases  a 
decision  of  what  principleti  of  law  are  to  be 
Applied  In  the  particular  case^  with  the  dif- 
ference that  judicial  opinions  pronounced 
by  the  court  are  law  and  of  authority,  while 
the  opinions  of  counsf],  however  eminent, 
are  merely  advice  to  bis  client  or  argument 
to  the  court. 

OPORTET  (Lat.)  It  behooves;  it  is  need- 
ful or  iii  i  • -  nry.  (ipnrtrhU  (the  future 
form)  had,  lu  the  civil  law,  the  sense  of 
Ofiortet.  Dig.  50.  16.  8.  And  as  to  the 
meaning  of  oporfere.  Ma  Dig.  50.  16. 

OPORTET  QUOD  CERTA  RES  DEDUCA- 
tur  in  donationem.  It  is  necessary  that  a 
•certain  thing  be  brought  Into  the  gift,  or 
made  the  subject  of  the  conTeTnnoe.  Brac- 
ton.  fol.  ISb. 

OPORTET  QUOD  CERTA  RES  DEDUCA- 
tur  in  Judicium.  A  thiuK,  to  be  brought  to 
Judgment,  must  be  certain  or  definite.  Jenk. 
Cent.  Cas.  84:  Bracton.  fol.  15b. 

OPORTET  QUOD  CERTA  SIT  RES 
4|uae  venditor.  A  things  to  be  Bold,  must  be 
certain  or  definite. 

OPORTET  QUOD  CERTAE  PERSONAE, 
terrae,  et  certi  status,  comprehendantur  in 
declaratione  usuum.  It  is  nece-ssary  that 
certain  persons,  landa^  and  estates  be  compre- 
iMided  in  a  dednatlon  of  xam.  9  Ooke,  9. 


OPP'.   A  contraction  of  obtulit  or  opttUit, 

in  the  old  1)oo1vH.    a.  opii'  mr  rriMiiyt  H.  i/utir- 

io  die,  A.  ottered  himself  against  B.  on  the 
fourth  day.  Fleta.  lib.  2,  e.  66,  I  11;  Id.  c. 

<7,  §  2. 

OPPIDUM  (Lat.)    A  town.   iMg.  50.  16. 

239.  7. 

OPPiGNERARE  (Lat.)  In  the  civil  law. 
To  pledge  OalT.  Lex. 

OPPOSER  (Law  Lat.  o/);>o«ffor).  In  old 
English  law.  An  officer  in  the  court  of  ex- 
chequer. See  "Foreign  Apposer."  Some- 
times treated  as  a  corrupted  form  of  appo- 
ser (q.  V.J,  but  there  are  good  reasons  tor 
considering  it  as  the  genuine  word. 

OPPOStTA  JUXTA  Se  P08ITA  MAQI8 

elucescunt.  Oiiposites  placed  next  each 
other  appear  in  a  clearer  light.  4  Bac. 
Worka,  256,  258,  852. 

OPPOSITION.    In  banlcniptey  practice. 

The  ai  t  of  a  rrrditor  who  declares  his  dis- 
sent to  a  debtor's  being  discharged  under  the 
iMmkmpt  lawa.  I 

OPPRESSION.  The  act  of  an  ofllcer  ini 
Inflicting  upon  any  person,  with  improper' 
motlTe,  any  t>odily  harm,  imprisonment,  or 


other    injury,    not    constituting  eStOlHoS. 

Stoph.  Dig.  art.  119;  4  CI.  B.  476. 

I  OPTIMA  ENIM  EST  LEGIS  INTERPRE8 
conauetudo.  Usage  is  the  best  interpreter 
of  law.   2  Inst  18;  Broom,  Lag.  Ittsc  CStf 

London  Ed.)  823. 

OPTIMA  EST  LEX,  QUAE  MINIMUM 
rellnqult  arbltrio  Judlcls.  That  Is  the  best 
system  of  law  which  confides  as  little  as  pos- 
sible to  the  discretion  of  the  Judge.  Bac. 
Apb.  46. 

OPTIMA  STATUTI  INTERPRETATRIX 

est  (omnibus  particulis  ejusdem  inapectis) 
ipsum  statutum.   The  best  interpretreaa 
a  statute  is  (all  the  separate  parte  being  c(» 

sidered)  the  statute  Itself,  g  Gokc,  117; 
Wingate.  Max.  239,  max.  *;S. 

OPTIMAM  ESSE  LEGEM,  QUAE  MINI- 
mum  rellnqult  arbitrio  Judicis;  Id  quod  ccr* 
titudo  ejua  praesUt.  That  law  is  the  best 
which  leaTea  the  least  discretion  to  the 
Judge:  and  this  Is  an  advantage  which  !»• 
suits  from  its  certainty.    Bac.  Aph.  8. 

OPTIMUS  INTERPRES  RERUM  U8US. 
Uaaga  to  tba  beat  Interpreter  of  things.  2 
Inat  282. 

OPTIMUS  I  NTERPRETANDI  MODUS 
est  sic  legis  interpretare  ut  legea  legibiia 
accordant  The  beat  mode  of  intarprcUng 
lawa  ia  to  mate  tbem  ueeoHL  8  Goka,  168. 

OPTIMUS  JUDEX,  QUI  MINIMUM  SIBI. 
He  is  the  best  Judge  who  relies  aa  little  aa 
possible  on  hia  own  diacredon.  Ban.  Anft. 
46. 

OPTIMUS  LEGUM  INTERPRES  CON- 
suetudo.  Custom  is  the  best  interpreter  of 
lawa.  4  Inat  75;  2  Fnra.  Ckmt  68. 

OPTION.  A  right  of  choloe  or  election. 

Sometimea  I^JlIed  speclflcally  to  contracts 
whereby  one  purchases  the  right  for  a  cer- 
tain time,  at  his  election,  to  demand  and 
receive  or  to  deliver  property  at  a  stated 
price.  See  "Oambllng  Contract." 

OPTIONAL  WRIT.  An  original  writ  in 
the  alternative,  commanding  either  to  do  a 
thing,  or  show  cause  why  it  has  not  been 
done.  8  BL  Cknorai.  274;  Pinch.  T^w,  257. 

OPTULIT.  An  old  form  of  oMuUt,  used  in 
Bracton.  Bracton.  fola.  854.  864b. 

OPUS  (Lat,  and  Law  Lat.)  In  civil  and 
old  English  law.  Work;  labor;  benefit; 
advantage.  Thfa  word  seems  to  have  been 

framed  from  the  Law  French  (»epit  ff.  t.) 
\  thing  made  or  done  by  labor. 

OPUS  LQCATUM  (Lat)  In  civil  law.  A 
work.  i.  c.  the  reault  of  work,  let  to  another 

to  bo  iiped,  A  work.  f.  (?..  something  to  be 
completed  by  worlt.  hired  to  be  done  by  an- 
other. Vicat.  "Opus,"  "Locare;"  L.  51,  §  1. 
D.  "Locat;"  L.  1,  }  1.  IX  ad  leg.  Rhod. 

OPUS  MAGNIFICIUM  (or  MANIFICIUM) 
(from  Lat  opus,  worii;  manu*,  hand).  In 
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ORDERS  OF  THB  DAT 


old  English  law.  Mamial  labor.  Pleta,  lib. 
1,  e.  48,  S  3. 

OPUS  NOVUM.    In  civil  law.    A  new 
work.    A  uew  (i.  c  late  or  recent)  con- 
'atruction  on  land,  or  altoratioa  la  works 
already  there.    Dig.  39.  1.  1.  H 

•  OR.  Ordinarily  a  disjunctive  particle.  To 
further  the  Intent  of  the  parties,  however. 
It  has  often  been  construed  as  conjunctive. 
98  U.  S.  143;  30  Ohio  SL  407;  36  Wis.  4«6; 
M  Otil  (Md.)  4M:  1  Teatea  (Fa.)  816;  14 
Dalv  (N.  Y.)  301. 

It  is  sometimes  used  also  to  introduce  a 
gynopyinoq*  or  further  expression  in  ex- 
planation Of  what  preoedea.  91  U.  S.  362  ;  8 
Mass.  69. 

ORACULUM  (Lat.)  In  dvll  law.  The 
name  of  a  kind  of  dodsloii  glvan  1>7  tbo  Ro- 
man emporors. 

ORAL.  Spoken,  In  contradiatlnctlon  to 
written;  as,  oral  evidence,  whi6h  if  artdonce 
dellTorod  -virbaUy  bgr  a  wltnem. 

ORANDO  PRO  REGE  ET  REGNO.  An 
ancient  writ  which  issued,  while  there  was 
no  standing  coUoet  for  a  slttinB  parilamant. 
to  pray  for  the  peaoo  and  food  goTomment 

of  the  realm. 

ORATOR.  _^ 

In   Chtneory  Praetleo.    Tha  party 

who  files  a  bill. 
 In  Roman  Law.   An  advocate.  Code, 

1.  S.  88.  L 

ORATRIX.  Tha  feminine  form  of  "orap 
tor." 

ORCINUS  LIBERTUS  (T.at.)  In  Roman 
law.  A  freedman  who  obtained  his  liberty 
1^  the  direct  operation  of  the  will  or  tes^ 
lament  of  his  decoased  master  was  so  called, 
1)elng  the  freedman  of  the  deceaaed  (orot- 
nuM),  not  of  the  Kooret.  Brown. 

ORDAIN.  To  ordain  le  to  make  an  ordi- 
nance, to  enact  a  law. 

The  preamble  to  the  constltntlon  of  the 

fnited  States  declares  that  the  people  "do 
ordain  and  establish  this  constitution  for  the 
ITnlted  State*  of  America"  The  third  article 
of  the  same  constitution  declares  that  "the 
Judicial  power  shall  be  vested  In  one  su- 
l^«me  coiurt*  and  in  such  Inferior  i  ourts  as 
the  congreea  may  from  time  to  time  ordain 
.and  esUbUsh."  See  1  Wheat  (U.  a)  804, 
884;  4  Wheat  (U.  8.)  816.  408. 

ORDEAL.  An  ancient  mperatltioaB  mode 

of  trial. 

When  in  a  criminal  case  the  accused  was 
:arridgned,  he  might  select  thp  mode  of  trial 
either  by  God  and  his  country. — that  is,  by 
Jury, — or  by  God  only, — ^that  Is,  hy  ordeal. 

The  trial  by  (ndfal  was  cither  by  fir*'  or 
by  water.  Those  who  were  tried  by  the  for- 
mer pamed  barefooted  and  blindfolded  over 
nine  hot,  glowing  plough  shares,  or  were  to 
■carry  burning  irons  in  their  hands,  and  ac- 
cordingly as  they  escaped  or  not  they  were 
moQQituid  or  condemned.  The  water  ordeal 


was  performed  either  in  hot  or  cold  water. 
In  cold  water,  the  parties  suspected  were  ad- 
Judged  inuooent  If  their  bodlee  were  not 

borne  up  by  the  water  contrary  to  the  course 
of  nature;  and  if,  after  putting  their  bare 
arms  or  legs  into  scalding  water,  they  came 
out  unhurt,  they  were  taken  to  be  innocent 
of  tile  crime.  It  was  supposed  that  <3od 
would,  by  the  mere  contrivance  of  man,  ex- 
ercise his  power  in  favor  of  the  innocent.  4 
Bl.  Comm.  342;  2  Am.  Jnr.  280.  For  a  de- 
tailed account  of  the  trial  by  ordeal,  see  Uer> 
bert,  Ant.  Inns  of  Court,  146. 

ORDEFFE.  A  liberty- whereby  one  claima 
ore  found  on  hie  own  land. 

ORDENAIWICNTO  (Spanish).  In  Spanldl 

la\v.  All  order  emanating  from  the  sover- 
eign, and  differing  from  a  cedula  only  In 
form,  and  in  the  mode  of  its  promnlpttlon. 
Schmidt  CiT.  Law.  Introd.  88.  note. 

ORDENAMIENTO  DE  ALCALA  fSpan- 
ish).  A  collection  of  Spanish  law,  promul- 
gated by  the  Cortes  in  the  year  1848. 
Schmidt  Civ.  Law,  Introd.  76. 

ORDER.   Command;  direction. 
An  informal  bill  of  ezdiange  or  letter  of 
reqneet  requiring  the  party  to  whom  It  Is 

addressed  to  deliver  property  of  the  person 
making  the  order  to  some  one  therein  de- 
scribed. 

A  designation  of  the  person  to  whom  a 
Mil  of  exchange  or  negotleble  prondaaory 
note  is  to  be  paid. 

This  order,  in  the  case  of  negotiable  paper, 
la  uaually  by  indorsement,  and  may  be  either 
express,  as.  "Pay  to  C.  D.,"  or  implied  mere- 
ly, as  by  writing  A.  B.  (the  payee's  name). 
See  "Indoraement." 

In  French  Law.  The  act  by  which 
the  rank  of  prefereneee  of  daima.  among 
creditors  who  have  liens  over  the  price 
which  arises  out  of  the  sale  of  an  immovable 
eul^ect,  is  ascertained.  Dalloz. 

 1  n  Governmental  Law.  By  this  expres- 
sion Is  understood  the  several  bodlea  wbleli 
compose  the  state.  In  ancient  Romo.  for  ex- 
ample, there  were  three  distinct  orders, 
namely,  tlmt  of  the  aenators.  that  of  the  par 
triclans,  and  that  of  the  plebeians.  In  the 
United  States  there  are  no  orders  of  men; 
all  men  are  equal  In  the  eye  of  the  law.  See 
"Rank." 

ORDER  NISI.  A  conditional  order,  which 
la  to  be  confirmed  unless  something  be  done, 
which  has  been  reqiiired,  by  a  time  apecifled. 

Eden.  Inj.  122.    See  "Nisi." 

ORDER  OF  FILIATION.  The  judgment 
rendered  in  a  bastardy  proceeding,  whereby 
a  certain  man  la  adjudged  the  father  of  a 

bastard  child. 

ORDERS  OF  THE  DAY.  Any  member  of 
the  English  house  of  commons  who  wishes 
to  propose  any  question,  or  to  "move  the 
houae."  aa  it  is  termed,  must  in  order  to 
give  the  houae  due  notice  of  hla  Intention, 
state  the  form  or  nature  of  his  motion  on  a 
I  previous  day,  and  have  it  entered  in  a 
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book  termed  the  "order  book;"  and  the  mo- 
tions BO  entered,  the  house  arranges,  shall  be 
(■onftiil<"r»Ml  on  particular  days,  and  such  mo- 
tions or  matters,  wben  the  day  arrives  for 
thetr  belns  oonaldwred,  are  then  termed  the 
"orden  of  the  dej."  Brewn;  May,  FetL 

Prac. 

ORDINANCE. 

— >ln  Modern  Usage.   A  law  paeeed  by 

the  legislative  body  of  a  muni'  i pal  corpora- 
Uon  for  (lie  government  of  such  municipal- 
ity.   1  1  7  hid.  221. 

—In  Old  Law.  The  term  was  applied  lu 
laws  of  other  than  mnnidpal  bodies. 

The  following  account  of  the  differcru  c  be- 
tween a  statute  and  an  ordinance  is  ex- 
tracted from  Bae.  Ahr.  "Statute"  (A): 
"Where  the  proccpdinc  consisted  only  of  a 
petition  from  parliament  and  an  answer  from 
the  king,  these  were  entered  on  the  parlia- 
ment roll;  and  If  the  matter  was  of  a  public 
nature,  the  whole  was  then  atjied  as  Nnrdl- 
nance.'  tt,  however,  the  petition  and  an- 
swer were  not  only  of  a  public,  but  a  novel, 
nature,  they  were  then  formed  into  an  act 
by  the  king,  with  the  aid  of  his  council  and 
Judges,  and  entered  on  the  statute  roll." 
See  Co.  i.itt.  1 59b.  BuUer'a  note;  8  Reeve. 
Hist  Eng.  Law,  146. 

Aecordlns  to  Lord  Ckihe.  the  difference  be- 
twcon  a  statute  and  an  ordinance  Is  that  the 
latter  has  not  had  the  assent  of  the  klnu:. 
lords,  and  commons,  but  is  made  merely  by 
two  of  these  powers.  4  Inst  25.  See  Barr. 
Obs.  St.  41.  note  (x). 

It  Is  distinguished  from  a  "resoliitum"  by 
the  same  body  by  the  fact  that  an  ordinance 
prescribes  a  permanent  rule  of  lOTemment. 
while  a  resolution  is  of  a  temporary  (diarac- 
ter.    11  Ohio  St.  9G:  114  ind.  336. 

Certain  enactments  in  the  nature  of  con- 
stitutions have  also  been  referred  to  as  or- 
dinances, as.  for  example,  the  "ordinance  for 
thr-  fnvprnment  of  t'lo  Nnr' hweet  TerritOTy." 
pa.'^sed  by  congres.s  in  1787. 

ORDINANCE    OF    THE    FOREST.  In 

Bnslidi  law.  A  statate  made  touching  mat- 
ters and  cansea  of  the  fbreit  U  4  S4  Sdw.  I. 

ORDINANDI  LEX.  The  law  of  proce 
dure,  as  distinguished  from  the  substantial 
part  ot  the  law. 

ORDINARIU8  ITA  DICITUR  QUIA  HA- 

bet  ordlnariam  Jurisdictlonem,  In  jure  pro- 
prlo,  et  non  propter  deputationem.  The 
ordinary  is  so  called  because  he  has  an  or- 
dinary iorladiction  in  bla  own  right,  and  not 
a  deputed  one.  Co.  Titt  H. 

ORDINARY.  In  ecclesfaatlcal  law.  An 
officer  who  haa  original  jnrlsdlctlon  in  his 

own  right,  and  not  by  deputation. 

In  England,  the  ordinary  is  an  officer  who 
has  immediate  jurisdiction  in  eeideslasttcal 
causes.   Co.  Lltt.  344. 

In  the  United  Statee.  the  ordinary  pos- 
aeeses.  in  tho?o  fstates  where  such  ofllrer  ex- 
ists, powers  vested  in  him  by  the  constitu- 
tion arid  acts  of  the  legislature.  In  South 
Carolina,  the  ordinary  is  a  jadicial  officer. 
1  Conit  (S.  C.)  267:  2  Const  (&  C.)  S84. 
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ORDINARY  NEGLIQBNCE. 

ordinary  care  (7. 

ORDINARY  OF  ASSIZE  AND  SESSIONS. 
In  old  Bngll«h  law.  A  deputy  of  the  bishop 
of  the  diocese,  anciently  ^pointed  to  give 
malefactors  their  neck  verses,  and  Jadge 
whether  they  read  or  not;  alao  to  perfara 
divine  services  for  th^m.  and  aasiat  in  pre* 
paring  them  for  death.  Wharton. 

ORDINARY  OF  NEWGATE.  The  clergy- 
man who  Is  attendant  apon  oondenuMd  mal^ 
factora  in  that  prison  to  prepare  them  for 
death.  He  records  the  behavior  of  such  per- 
sons. Formerly  it  was  the  custom  of  the 
ordinary  to  publish  a  small  pamphlet  upon 
the  executloii  of  any  reBiaitehla  ecfmliML 
Wharton. 

ORDINARY  SKILL.  SOCh  skill  as  a  per- 
son conversant  with  the  matter  undertaken 
might  l)(>  reasonably  suppoaed  to  have.  11 
Mees.  &  VV.  118;  20  Mart.  (La.)  68.  75;  1  H. 
Bl.  158.  161;  6  Ga.  21.3,  219;  8  B.  Mon.  (Ky.) 
515;  3  Barb.  (N.  Y.)  380;  13  Johns.  (N.  Y.) 
211;  4  Burrows,  2060;  3  Campb.  17.  19;  7 
Car.  ft  P.  S8»;  «  Blng.  460;  2  Blng.  (N.  C.) 
e2K;  in  Serg.  &  R.  (Pa.)  368:  n  Mass.  316; 
15  Pick.  (Mass,)  440;  2  Cash.  (Mass.)  316; 
8  Car.  ft  P.  479:  3  Csmpb.  461;  4  Bara.  ft  a 
345. 

ORDINATION.  The  act  of  cnnOTrlng  tha 
orders  of  the  church  upon  an  individual. 

ORDINATIONE  CONTRA  SERVIENTES. 
A  writ  that  lay  against  a  servant  for  leaving 
his  master  contrary  to  the  ordinance  at  BL 
23  &  24  EdW.  III.    Reg.  Ortg.  189. 

ORDINATUM  EST  (Lat.)  It  is  ordered. 
The  initial  worda  are  of  the  reoord  antiT  of 

an  order. 

ORDINE  PLACITANDI  SERVATO,  SERV- 
atur  et  Jus.  The  order  of  pleading  being 
preserved,  the  law  ia  ipreaw  iad.  On.  Lilt 

303. 

ORDINES  MAJORES  ET  MINORES.  In 
eoclestaetleat  law.  The  holy  orders  of  priest. 


ORDINARY  CARE.  Such  a  degree  of 
care,  skill  and  diligence  as  men  of  ordinary 
piudencf,  under  similar  circumstances,  usu- 
ally employ  (31  Pa.  St.  612;  3  Mass.  132;  2 
Wla.  216;  23  Conn.  442;  28  Vt  150;  9  N.  T. 
41d),  and  is  to  be  determined  with  refer- 
ence to  all  the  attendant  circumstances  of  [ 
the  transaction  (26  N.  T.  27;  47  Saper.  Ct. 
292.  296). 

ORDINARY  CONVEYANCES.  Thosr-  doeds 
of  transfer  which  are  entered  into  between 
two  or  more  persons,  without  an  awmranm 
in  a  superior  court  of  justice. 

ORDINARY  COURSE  OF  BUSINESS.  The 
rules  or  questions  prevailing  iu  busineas 
generally,  or  in  a  particular  businesa.  8aa 

14  Q.  n.  Div.  3sn. 

ORDINARY  DILIGENCE.  The  dogroo 
which  mm  of  ordinary  prudence  geaexailj 
eaerclM. 
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deacon,  and  anMeaoon,  any  of  wbleh  quail* 

fled  for  prosontatlon  and  admission  to  an  eo- 
clesiasiKiil  lilgnity  or  cure  were  called  "or- 
dines  majorts:"  ami  the  inferior  orders  of 
chanters,  paalmifita,  ostiary.  reader,  exorcist, 
and  acolyte  were  called  **ordtne»  minore$." 
Paraons  ordainod  to  the  nrtHncs  minores  had 
ttielr  prima  tonsunh  different  from  the  ton- 
aura  derioaUs.  CowelL 

ORDINi8  BENEFICiUM.  See  "Beaell- 
dam  Ordlnls.** 

ORDINUM  FUGITIVI.  In  old  English 
law.  Those  of  the  religious  who  deserted 
tlMir  honaes,  and,  throwing  oft  the  habits,  re- 
nounced their  particular  order  in  oontempt 
of  their  oaih  and  other  obligationflL  Par. 
Ant  m. 

ORDO  ALBU8.  The  friars,  (tnlo  Crisms. 
the  gray  friars;  ordo  yigcr.  the  black  friarts. 

ORDO  ATTACH  I AMENTORUM.  The  or- 
der of  attachments. 

OROO  JUDICIORUM.  In  the  canon  law. 
The  order  of  Judgments;  the  rule  by  which 
the  due  course  of  hearing  each  cause  was 
preecribed.   4  Reeve,  Hist.  Eng.  Law,  17. 

(ORE  TENU8  (Lat)    Verbally;  orally. 
f  Formwly  the  pleadings  of  the  parties  were 

ore  tcnus:  and  the  practice  is  said  to  have 
been  retained  till  the  reign  of  Edward  III. 
3  Reeve,  Hi.st.  Eng.  Law.  96;  Staph.  PL  19. 
And  see  Bracton,  372b. 

In  chancery  practice,  a  defendant  may  de- 
mur at  the  bar  nrc  trini.H  (.1  P.  Wms.  370)  If 
he  has  not  sustained  the  demurrer  on  the 
laeord  (1  Swanat  288;  Mitf.  PI.  176;  •  Tea. 
77»:  8  Vet.  406;  17        216.  11«). 

ORFGILD  (Saxnn  orf.  cattle.  ///W.  pay- 
ment Also  called  "cheapgild").  A  payment 
for  cattle,  or  the  restoring  them.  Cowell. 

A  restitution  made  by  the  hundred  or 
oonntv  of  any  wrong  done  by  one  that  was  in 
pledge.   Lambard.  Ardi.  12:.,  126. 

A  penalty  for  taking  away  cattle.  Blount. 

ORGANIC  LAW.  The  written  or  unwrit- 
ten con^ititution;  the  underlying  rules  Mid 
principh  H  on  whioh  the  fOTemment  la  ee^ 

tab  11  shed. 

ORG  I  to  (Saxon).  Without  recompense; 
aa  where  no  satisfaction  was  to  he  made  for 

the  death  of  n  man  tvilled.  so  that  he  was 
Judged  lawfully  slain.  Spelman. 

ORIGINAL^  That  which  is  first  in  order; 
an  authentic  Instrument  of  something,  and 

'.vliii  li  is  to  serve  as  a  model  or  oxample  to 
be  copied  or  imitated.  It  also  means  Ih  at.  or 
not  dortTliig  any  authority  from  any  other 
source;  as.  original  Jurisdiction,  orl|;lnal 
writ,  original  bill,  and  the  like. 

ORIGINAL  AND  DERIVATIVE  ESTATES. 
An  orlfdnal  la  the  first  of  several  ee- 

tatos.  lioaring  to  cn<  ]'  other  the  relation  of 
a  particular  estate  and  a  reversion.  An  orig- 
inal estate  is  contrasted  with  a  derivative  es- 
tate; and  a  derivative  estate  is  a  particular 


Interest  carved  out  of  another  astate  of  lar- 
gw  extant  Preat  Bat  125. 


ORIGINAL  BILL.  In  chanrery  practice. 
A  bill  relating  to  a  matter  not  before  brought 
before  the  court  by  the  same  parlies,  stand* 
ing  in  the  same  interests.  MltL  Bq.  PL  SS; 
Willis.  PL  18  et  seq. 

Proceedings  in  a  court  of  chancery  are 
either  commenced  by  way  of  information, 
when  the  matter  ooneema  the  state  or  dioee 
under  its  protection,  or  by  original  petition 
or  bill,  when  the  matter  does  not  eoucern 
the  state  or  those  under  its  protection.  The 
original  bill  states  simply  the  cause  of  com* 
plaint,  and  aiks  ft>r  rtrtlef.  It  Is  composed 
of  nine  i)art8  (Story,  Eq.  PI.  7.  SI,  and  is  the 
foundation  of  all  subsequent  proceedings  be- 
fore the  court  (1  Dani^  Ohaaa  Prac  861). 
See  "BiU." 

ORIGINAL  BILL  IN  THE  NATURE  OF 
supplemental  bill.  A  bill  embracing  in  some 
degree  the  qualities  of  both  an  original 

and  a  supplemental  hill.  Tt  is  founded  on 
an  event  oecurring  after  the  filing  of  the 
original  bill,  of  such  a  nature  that  the  suit 
cannot  be  continued  as  to  all  the  parties, 
as  by  a  supplemental  htU. 

ORIGINAL  CHARTER.  In  Scotch  law. 
One  by  which  the  first  grant  of  land  is  made. 

On  the  other  hand,  a  charter  by  progress  is 
one  renewing  the  grant  in  favor  of  the  heir 
or  singular  successor  of  tile  flrat  or  aooceed* 
ing  vassal  a    Bell,  Diet. 

ORIGINAL  CONVEYANCES  (called,  also, 
primary  conveyances).  Those  conveyances 
by  means  whereof  the  benefit  or  fstate  is 

created  or  first  arises,  vis.,  feoffment  gift 
snuit  Imm»  eondMBia.  vartttloii.  t  BL 
Comm.  809.  810*;  1  Staph.  Oomm.  468. 

ORIGINAL  JURISDICTION.  See  "Jurto- 

dicUon." 

!  ORIGINAL  PACKAGE.  Within  the  moan- 
!  Ing  of  interstate  commerce  regulations,  the 
original  unbroken  package  importofi  into  a 
state  from  another  state  or  a  foreign  coun- 
try before  It  beeomea  bgr  sale  or  othwwiae 
part  of  the  general  maSB  Of  property  iB  the 
state.    135  U.  S.  100. 

ORIGINAL  PROCE88.  That  process  which 
Issues  for  def endant'a  appearance.  See  "Pro* 


ORIGINAL  WRIT.  Tn  Enelish  pra'lieo. 
A  mandatory  letter  issued  in  the  king's 
name,  sealed  with  hla  great  seal,  and  dl« 

rected  to  the  sheriff  of  the  county  wherein 
the  injury  was  committed  or  stipposed  to 
have  been  done,  requiring  him  to  'ommand 
the  wrongdoer,  or  party  accused,  either  to  do 
Justice*to  the  complainant,  or  else  to  appear 
in  court  and  answer  the  accusation  acalnst 
him.  This  writ  is  deemed  necessary  to  give 
the  oourts  of  law  Jurisdiction. 

In  modem  practice,  however,  it  is  often 
dispensed  with,  by  recourse,  as  usual,  to  fic- 
tion, and  a  prnceedinj:  by  bill  is  substituted. 

In  this  country,  oar  courts  derive  their  Juris* 
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diction  from  the  coustitutlon.  and  require 
no  original  writ  to  confer  it  Improperly 
MpmMng,  the  flrit  writ  which  li  Iwnied  la  ft 
case  Is  sometimes  called  an  orif^inal  writ; 
but  it  is  uot  so  in  the  English  sense  of  the 
wwHL  Sm  S  BL  OomiiB.  S7S;  Walk.  Am.  Law. 
•14 

ORIGINALIA  fl.at.)  In  EnRlish  Inw.  The 
transcripts  and  other  documents  sent  to  the 
office  of  the  treasurer  remembrancer  in  ex- 
chequer axe  called  bj  thie  name  to  diatin- 
golik  th«tt  fnmi  rMoria,  whidi  omitalii  fht 
ladtnMBta  of  fha  bMroni. 

ORIGINE  PROPRIA  NEMINEM  POSSE 
voluntate  aua  eximi  manifeetum  eet.  It  is 
manifeet  that  no  one  by  bla  own  will  can 

renoiinrp  his  origin  (put  off  or  discharge  his 
natural  allegiance).  Code.  10.  34.  4.  See  1 
Bl.  Comm.  c.  10;  Johns,  i  X.  Y.)  rti:;;  M 
Pet.  (U.  S.)  122.  246;  Broom.  Leg.  Max.  (3d 
London  Ed.)  74. 

ORIGO  REI  INSPICI  DEBET.  The  origin 
Of  a  thing  ought  to  be  iuialfod  Into.  1  Goke^ 

99. 

ORNE8T.  In  old  Engliah  law.  The  trial 
br  battle,  wfaleta  doea  not  aeem  to  have  been 

usual  in  England  before  the  timp  of  (he  Con- 
queror, though  originating  in  the  kiugdoms 
of  the  north,  where  it  was  practiced  under 
the  nam<^  of  "ho!mj;ang."'  from  the  custom 
of  fighting  duels  on  a  small  island  or  holm. 
Wliuton. 

ORPHAN.  A  minor  or  infant  who  has 
lost  both  of  his  or  her  pareota  Somotlmea 
the  term  Is  applied  to  Bach  a  pmon  who  haa 

lost  onlv  one  of  his  or  her  panoti.  3  Mer. 
48;  2  Sim.  &  S.  93;  Aso  &  M.  Tnst.  bk.  1.  tit 
I.  C  1.  See  14  Hasz.  Pa.  Reg.  188.  1S9.  for  a 
correspondence  between  the  Hon.  Joseph 
Hopkinson  and  ex-President  J.  Q.  Adams  as 
to  the  meaning  of  the  word  ''orphan."  Sea, 
also,  Hob.  247. 

ORPHANS'  COURT.  In  American  law. 
Courts  of  more  or  less  extended  probate  ju- 
riadletion. 

ORPHANAGE.  In  Kns^iish  law.  The  share 
reaerved  to  an  on^uu  by  the  cnatom  of  Lon- 
don. 

By  the  custom  of  London,  when  a  froeman 
of  that  city  dies,  hie  estate  is  divided  into 
three  parte,  as  followe:   One-third  part  to 

the  widow:  another  to  the  children  advanced 
by  him  in  his  lifetime,  which  Is  called  the 
"orphanage,"  and  the  other  third  part  may 
be  by  him  disposed  of  by  wilL  Now,  how- 
trar,  a  freeman  may  dlspoae  of  hia  eatate  aa 
ha  pleases;  but  In  cases  of  Intestacy,  the 
atatnte  of  distribution  expressly  excepts  and 
reeerves  the  custom  of  London.  Lovelace. 
Wills.  102.  104;  Bac  Abr.  "Custom  of  Lon- 
don" (C). 

ORPHANAGE  PART.    That  portion  of  an 
Intestate's  effects  which  his  children  were 
entitled  to  by  the  cuatom  of  London.  This  I 
cnatom  appears  to  have  been  a  remnant  of  I 

what  was  once  n  gnncral  law  all  over  Eng- 
land, namely,  that  a  father  should  not  by  his  i 


will  bequeath  the  entirety  of  his  personal  es 
late  away  from  hie  family,  but  should  ieaTe 
them  a  third  part  at  leaat,  called  the  "^cMl- 

dren's  part."  <'orrespondlng  to  the  "h.iirns 
pan"  or  legitim  of  Scotch  law,  and  alao  (al- 
though not  in  amount)  to  the  Icfjiiima  ^nai^a 
of  Roman  law.  Inst.  2.  18.  This  custom  of 
London  was  abolished  by  St.  19  ft  20  VlcL  c 
94.  Brown. 

ORPHANOTROPHI.  In  civil  law.  Porsons 
who  have  the  charge  of  M"'1^**t«»»ipg  the 
afteira  of  hooaaa  daatlnad  for  ibm  ma  of 
orphana.  Clef  dea  Lola  Bom.  "Adminlatn* 

teurs." 

ORRAY  (Law  Ft.  from  oyer,  to  boar). 
Shall  bear.   Omuni  (plnr.)    Brltt  c  41. 

ORWIGE,  SINE  WITA.  In  uM  Bnalfsh 

law.  Without  war  or  feud,  such  security  lie- 
ing  provided  by  the  laws,  for  homicides 
under  certain  clrcnmstanceea,  agalaat  tha 

foehth.  rr  ''t';i'1'v  fniid.  mi  th<^  fart  Ot 
family  of  the  slain.    Anc  lust.  Eng. 

OSTENOIT  VOBI8  (Law  Lat.)  In  old 
pleadings.  Shows  to  yon.  FlonMl  woids 
with  which  a  demandant  began  hla  ooaat. 

Fleta.  lib.  5.  c.  38,  §  2. 

OSTENSIBLE  PARTNER.  Ono  whn?*> 
name  appears  in  a  firm  as  a  partner,  and 
who  la  really  aaeh.  See  "Nominal 


0STENSURU8  (Law  Lat.)  To  show.  A 
formal  word  in  old  writs.  Reg.  Orig.  t$: 
Fet  Aaaaver,  8  21. 

08TENTUM  (Lat)  In  the  civU  law.  A 
monatrooa  or  prodlgfoua  birth.  Dig.  60.  l«. 

38. 

08TER  (Law  Fr.)  To  take  away;  to  take 
out  or  off.  Otte  del  /lie,  takm  off  the  file. 
Y.  a  H.  20  Hen.  VI.  L 

OSTER  LA  TOUAILLE  (Old  Fr  >  In  the 
laws  of  Oieron.  To  deny  a  ■Aamfln 
mesa.  Article  18.  Literally,  to  deny  the 
table  doth  or  victuals  for  thrw  meals. 
See  1  Pot.  Adm.  (U.  S.)  Append.  xxviL;  2 
Pet  Adm  (U.  8.)  Append.  IzxzT. 

08T!A  REQNI  (Lat)  Gates  of  the  king 
dom.  The  twrts  of  the  kingdom  of  England 
are  so  called  by  Sir  Matthew  Hale.  Hale  de 
Jnr.  Ifar.  pt  2,  c.  S. 

OSTIUM  ECCLESIAE  (Law  Lat.)     In  old 
I'^nglish   law.    The   door  or  porch  of 
church,  where  dower  was  anciently 
ferred.  See  "Ad  OaUmn  Boelesiae.'* 

OSWALD'S  LAW.  The  law  by  which  was 
effected  the  ejection  of  married  prtoata.  and 

the  Introduction  of  monks  into  churches,  hr 
Oswald,  bishop  of  Worcester,  about  A.  D.  964. 
Wharton. 

OSWALD'S  LAW  HUNDRED.  Ab  an- 
cient hundred  in  Worcestershire,  eo  called 
from  Bishop  Oswald,  who  obtained  it  from 
King  Edgar,  to  be  given  to  St.  Mary's  Church 
in  Worcester.  It  was  exempt  from  the  ahei^ 
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Utm  jiirladlctloat  and  comprehends  tliree 
handMd  hides  of  land.  Gamd.  Brit. 

OTHESWORTHE     (Saxon,    toth.  oath). 

Worthy  to  make  oath.  Bracton,  185, 182. 

OULTRE  LE  MERE  (Law  Pr.)  Boyond 
the  sea.   Y.  H.  P.  l  Edw.  III.  27. 

OURLOP.  The  lierwlte  or  fine  iwUd  to  the 
lord  by  the  inferior  tenant  when  his  daugh- 
ter was  detaanohed.  CowelL 

OUSTER  (Law  Ft.  outre,  otil tie;  L&t.  ultra, 
begrond).  Out;  beyond;  besides;  farther; 
also;  over  and  more.  Le  ouster,  the  uppers 
most.  Over, — respondeat  ousttr,  let  him  an- 
swer over.  Britt.  c  29.  Ouster  le  mar,  over 
the  sea.  Jacob.  Otuter  elf,  he  went  away. 
6  Coke,  41b;  9  Coke.  120. 

To  put  out;  to  oust.  //  oust,  he  put  out  or 
ousted.    Onstes.  ou.sted.    C  Coke,  41b. 

"Jnd^ent  of  ou.ster."  In  some  stately  is 
used  to  denote  the  judgment  In  quo  vwrranto, 
by  whii  h  one  is  lu-ld  not  entitled  to  an  of- 
floe;  in  others  to  the  judgment  in  summary 
proceedings  for  poeeeesion  of  property. 

 In  Torts.    The  aetual  turning  out  or 

Iceeping  excluded  the  party  entitled  to  pos- 
aeselon  of  any  real  property  corporeaL 

OUSTER  LE  MAIN  (TAW  Fr.  to  take  out 

of  the  hand).  In  old  Enp;Hsh  law.  \  liv- 
ery of  lands  out  of  the  hands  of  the  lord 
after  the  tenant  came  of  age.  If  the  lord 
refused  to  deliver  such  lands,  the  tenant 
tv'as  entitled  to  a  writ  to  recover  the  same 
from  the  lord.  This  reeovery  out  of  the 
hands  of  the  lord  was  called  ouster  Je  main. 

OUSTER  LE  MER.  Beyond  the  sea;  a 
cause  of  excuse  if  a  person,  being  sammoaed, 
did  not  appear  in  ooorC  OoweU. 

OUT  OP  THE  STATE.  Beyond  sea  (9.  r.) 

OUT  OF  TIME.    In  marine  Insnrance. 

Missincr.  Cenorally  speakinK.  a  ship  may  be 
said  to  be  missing  or  out  of  time  when  she 
has  not  been  heard  of  after  the  longest  ordi 
nary  time  In  which  the  voya«e  is  safely  per- 
formed. 1  Amould,  Ins.  540;  2  Duer,  Ins. 
4<9»,note. 

OUTER  BAR.  In  the  English  courts.  t»ar- 
risters  at  law  have  been  divided  into  two 
classes,  viz.,  queen's  ooansel,  who  are  admit- 
ted within  til"  bar  of  the  cotirts.  In  seats 
q>ecially  reserved  for  themselves,  and  Junior 
eoansel,  who  stt  without  the  bar;  and  the 
latter  are  thenos  tpequently  termed  barris- 
ters of  the  "outer  bar,"  or  "utter  bar."  In 
ooDtradlstlnetion  to  the  former  dsas. 

OUTER  HOUSE.  The  name  given  to  the 
great  hall  of  the  parliament  house  in  Bdin- 
IrarKh,  in  which  the  lords  ordinary  of  the 

court  of  session  sit  as  single  Judges  to  hear 
causes.  The  term  is  used  colloquially  as 
expressive  of  the  business  done  there.  In  con- 
tradistinction to  the  "Inner  House,"  the 
name  given  to  the  chambers  In  which  the 
first  and  second  divisions  of  the  c  ourt  of  ses^ 
stoa  hold  their  sittings.  BeU.  Diet. 


OUTFANGTHEF.  A  liberty  or  privilege 
In  the  ancient  common  law,  whereby  a  lord 
was  enabled  to  call  any  man  dwelling  in  his 

manor,  and  taken  for  felony  in  another  place 
out  of  his  fee,  to  Judgment  in  his  own  court. 
Du  Osage. 

OUTFIT. 

— — In  Maritime  Law.  That  part  of  a 
ship's  apparel  which  ordinarily  perishes  or 
is  consumed  in  the  course  of  her  voysge. 
Lowndes,  A  v.  11. 

In  the  Diplomatic  Service.  An  ;i!!ow- 
anre  made  by  the  govtnMiment  of  tin-  Tnited 
States  to  a  minister  plenipotentiary,  or 
charge  det  offatretf  on  going  from  the  Unltp 
ed  States  to  say  foreign  coontry. 

OUTHOUSES.  Buildings  sdlolnlng  or  be* 
longing  to  dwelling  houses. 
Buildings  subservient  to.  yet  distinct  from, 

the  i)rlncipal  mansion  lujuse,  located  either 
within  or  without  the  curtilage.  1  Bish. 
Crim.  Law.  8  175;  4  Conn.  46;  4  Oil!  A  J. 
(Md.)  402;  2  Craw.  &  D.  479 

Any  house  standing  out  and  apart  from 
houses  where  people  reside,  or  whMS  hUSi* 
ness  is  transacted.   15  Tex.  260. 

A  building  appurtenant  to  some  main 
building.  A  school  houss  Is  not  an  out- 
house.   10  Conn.  143. 

^    OUTLAND.   The  Saxon  thanos  divided 
their  hereditary  lands  Into  inland,  such  as 
hiy  nearest  their  dw*  iMnix,  which  they  kept 
;  to  their  own  use,  and  outiand,  which  lay  be- 
yond the  demesnes,  and  was  granted  out  to 
'  tenants,  at  the  will  of  the  lord,  like  copf- 
hold  estates.    This  outiand  they  subdivided 
into  two  parts.    One  part  they  disposed 
j  among  those  who  attended  their  persons 
j  called  "theodans,"  or  lessor  fhanes;  ^  other 
j  part  they  allotted  to  their  hartiaad»en»  or 
churls.  Jacob. 

I  OUTLAW.  In  English  law.  One  who  is 
I  put  out  of  the  protection  or  aid  of  the  law. 

22  Vlner.  .\hr.  316;  1  Phil.  Ev.  Index;  Bac 
.\br.  "Outlawry;"  2  Sellon.  Prac.  277;  DocL 
PUc  8S1;  S  BL  Comm.  28S,  884. 

OUTLAWED.  Applied  to  debts,  barred  by 
limitations.  See  87  Ms.  889. 

OUTLAWRY.  In  Enc:lish  law.  The  act 
of  being  put  out  of  the  protection  of  the  law, 
by  process  regularly  sued  out  against  a  per- 
son who  Is  in  contempt  in  refusing  to  b^ 
rome  amenable  to  the  court  having  Jurisdl^ 
tion.  The  proceedings  themselves  are  also 
called  the  "outlawry." 

Outlawry  may  take  place  in  criminal  or  In 
civil  cases.  3  131.  Comm. -888;  Co.  Lltt  128; 
4  Bouv.  Inst  note  4196. 

In  the  United  States,  outlawry  In  civil 
cases  Is  unknown,  and  If  there  are  any  rases 
of  outlawry  in  criminal  cases,  tli^y  are  very 
rare.  Dane,  Ahr.  c.  193a.  34.  See  Bac.  Abr. 
"Abatement"  (B).  "OuUawry;"  Gilb.  Hist 
196.  197;  -8  Ya.  Cas.  844;  8  Dall.  (Fa.)  98. 

OUTPARTER8.    A  name  given  in  old 

RnKlish  statutes  to  certain  'l>'pr>"dators 
from  Redesdale,  on  the  northern  border  of 
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England,  who  made  incursions  into  Scot- 
land, and  brought  back  to  their  accomplices 
at  home  (called  iatakers)  any  booty  they 
had  taken.  Spelman  voc.  "Intakers;"  St.  9 
Hen.  V.  c  8. 

OUTRAGE.   A  grave  Injury,  a  serious 

wrong.  A  Roneric  word  which  is  applied  to 
evcryihiiiK  which  is  injurious  in  a  great  de- 
gree to  the  honor  or  rtghta  of  another.  44 
Iowa,  314. 

« 

OUTRIDERS.  In  Kngliah  pra«fi<.  T^riil- 
iffs  euiploytd  by  the  sheriffs  and  thoir  (It  pu- 
tles  to  ride  to  the  farthest  places  of  tluir 
counties  or  hundreds,  to  summon  such  as 
they  thought  good  to  attend  their  county  or 
hundred  court 


OUTROPER.    ni<]   KnKlish.  A 


^on  to [ 


whom  the  business  of  selling  by  auction  was 
confined  by  statute.   2  H.  BL  667. 

OUTSETTER.  Scotch.  Publisher.  3  How. 
St.  Tr.  608. 

OUTSIDERS.    See  "Gambling  Contract/ 

OUTSUCKEN  MULTURES.  In  Scotch 
law.  Out-town  multures;  multures,  duties, 
or  tolls  paid  by  persons  voluntarily  grinding 
com  at  any  mill  to  which  they  are  not 

thirled,  or  hound  by  tenure.    1  Forbes.  Inst, 
pt.  2,  p.  1 10;  Hell.  liict.  voc  "Multures." 

OVELTY.  In  old  English  law.  Equality 
of  service  In  subordinate  tenures. 

OVER.  In  c-onveyaneinK.  the  word  "over" 
is  used  to  denote  a  continKent  limitation  in- 
tended to  take  effect  on  the  failure  of  a 
prior  estate.  Thus,  tn  what  Is  commonly 
called  file  "name  and  arms  clause"  in  a  will 
or  settlement,  there  is  generally  a  proviso 
that.  If  the  devisee  fails  to  comply  with  the 
condition,  the  estate  is  to  go  to  some  one 
else.  This  is  a  limitation  or  gift  OTor.  Wat- 
jon.  Gomp.  Eq.  1110. 

(OVERCYTED,  or  OVERCYHSED.  Proved 
9il]^  or  convicted.  Blount 

OVERDRAW.  To  obtain  by  bills  or 
checks  upon  an  individual,  bank,  or  other 
fbpoattery,  a  greater  amount  of  f^nda  than 
the  party  who  draws  Is  mtitled  to. 

OVERHERNI88A.  In  Saxon  law  Contu- 
macy or  contempt  of  court.  Leg.  Aethel.  c.  25. 

OVERPLUS.  What  Is  left  beyond  a  cer- 
tain amount;  the  residue;  the  remainder  of 
a  thing.  The  same  as  "surplua" 

OVERREACHING  CLAUSE.  In  a  reset- 
tlement, a  ■  ]a'i^<'  whi'l)  saves  the  powd  s  of  i 
sale  and  leasing  annexed  to  the  estate  for 
life  created  by  the  original  settlement,  when  | 
it  is  dr"?ired  to  pive  the  tenant  for  life  the 
same  e.'^iate  and  powers  under  tin-  resettle- 
ment The  <  lause  Is  so  called  because  it  pro- 
vides that  the  resettlement  shall  be  over- 
reached by  the  exercise  of  the  old  powers.  If 


the  resettlement  were  executed  without  a 
provision  to  this  effect,  the  estate  of  the  ten- 
ant for  life  and  the  annexed  powers  would  he 
subject  to  any  charges  for  portions,  etc.,  cr» 

ated  under  the  orit:inal  settlement   3  DaT. 

Conv.  4s;<;  Hapalje  &  L. 

OVERRULE.    To  annul:  to  make  void. 

This  word  is  frequently  used  to  signify 
that  a  ca^e  has  been  decided  directly  opjxv 
site  to  a  former  case.  When  this  takes  place, 
the  flrst-declded  case  Is  said  to  be  orer^ 
ruled  as  a  pro  edent,  and  cannot  any  longer 
be  considered  as  of  binding  authority. 

It  also  signifies  that  a  majority  of  the 
judges  have  decided  against  ^e  opinion  of 
the  minority,  in  which  case  tho  latter  are 
said  to  be  overruled. 

OVERSAMESSA.  In  old  English  law.  A 
forfeiture  for  contempt  or  neglect  in  not 
pursuing  a  malefactor.  8  Inst  116. 

OVERSEERS  OF  HIGHWAYS.  Officials 
of  the  local  divisions  of  government,  as 
towns,  who  supervise  and  direet  the  main- 
tenance  or  construction  of  highways. 

OVERSEERS  OF  THE  POOR.  Persons 
appointed  or  elected  to  take  care  of  the  poor 
with  moneys  furnished  to  them  by  the  public 

authority. 

The  duties  of  these  officers  are  regulated 
by  local  statutes.  In  general,  the  overseers 
are  bound  to  perform  those  duties,  and  tihe 
neglect  of  them  will  subject  them  to  an  In- 
dictment. See  1  Bl.  Comm.  360;  16  Vlner, 
Abr.  ir.it;  1  Mass.  4ri9;  3  Mass.  1  Pen- 

nington (N.  J.)  6, 136:  Comyn,  Dig.  "Justices 
of  the  Peace"  (B  88-66). 


OVERSMAN.  In  Scotch  law.  A  person 
commonly  named  in  a  submission,  to  whom 
power  is  given  to  determine  in  case  the  ar- 
biters cannot  ajrree  in  the  sentence.  Some- 
times the  nomination  of  the  oversman  is  left 
to  the  arbiters.  In  either  case,  the  oversman 
has  no  power  to  decide  unleea  tho  arbiters 
differ  in  opinion.  Ersk.  Inst.  4.  3.  16.  The 
office  of  an  oversman  very  much  resembles 
that  of  aa  ninplre. 

OVERT,  OVERTE,  or  OUVERTE  (Law 

Fr.  and  Eng.)  Open.  Pound  overt,  an  open 
or  uncovered  potind.  ."^  Bl.  Comm.  12.  Mar- 
ket overt,  open  market.  2  Id.  449.  lA'ttrrit 
uurnltH,  open  letters;  letters  patent  {q.  r.) 

OVERT  ACT  (Law  Lat.  aprrfiim  fnrfum). 
In  erimiiifil  law.  An  open,  manifest  act. 
fr  Mil  \\  iirh  i  riminality  may  be  implied. 
Braude.  An  open  act,  which  must  be  mani- 
festly proved.   8  Inst.  12. 

OVERVERT.  In  old  English  law.  High 
wood.  See  "Vert." 

OVES  (tAt.  fpl.  of  oH*1.  sheep).   In  the 

civil  law.  Tender  a  beqnest  of  sheep  tnri- 
itiisj,  lambs  and  ranis  were  not  included. 
Dig.  32,  7:  Id.  .  M.  4.  But  under  the 
nalhe  of  a  flock  of  sheep  (oHtun  ortfr), 
both  were  included.  Id.  88.  81.  6. 
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OVESQUE  (Law  Pr.)  With.  Lltt.  §  2^0; 
Britt.  c.  38. 

For.  11  voUe  av'  argue  ovesque  le  lease, 
he  would  have  argued  for  the  lease.  Dyer, 
126b. 

OWEL.  or  OWELE  (Law  Fr.  from  Lat. 

aequalis).  Equal.  En  oicele  mayn,  in  equal 
hand.  Britt.  c.  39.  Oioelment,  equally.  Id. 
c.  119. 

OWELTY.  The  difference  which  is  paid 
or  secured  by  one  coparcener  to  another  for 
the  purpose  of  equalizing  a  partition.  Litt. 
S  251;  Co.  Lltt.  169a;  1  Watts  (Pa.)  265;  1 
Whart.  (Pa.)  292;  Cruise.  Dig.  tit.  19.  5  32; 
1  Vern.  133;  Plowd.  134;  16  Viner.  Abr.  223. 
'pi.  8;  Brooke.  Abr.  "Partition  "  S  5. 

OWING.  Something  unpaid.  A  debt,  for 
example.  Is  owing  while  it  Is  unpaid,  and 
whether  it  be  due  or  not. 

OWLER.  In  English  law.  One  guilty  of 
the  offense  of  owllng. 

OWLING.  In  English  law.  The  offense 
of  transporting  wool  or  sheep  out  of  the 
kingdom. 

The  name  is  said  to  owe  its  origin  to  the 
fact  that  this  offense  was  carried  on  in  the 
night,  when  the  owl  was  abroad. 

OWNER.  He  who  has  dominion  of  a 
thing,  real  or  personal,  corporeal  or  incor- 
poreal, which  he  has  a  right  to  enjoy  and  do 
with  as  he  pleases,  even  to  spoil  or  destroy 
It,  as  far  as  the  law  permits,  unless  he  be 
prevented  by  some  agreement  or  covenant 
which  restrains  his  right.    31  Cal.  649. 

The  term  has  no  exact  technical  meaning. 
Hare,  Am.  Const.  Law,  355. 

As  applied  to  lands,  it  has  been  said  to  in- 
clude all  who  had  an  Interest  therein,  though 
it  fall  short  of  ownership  of  the  fee  (38 
Mich.  171;  2  Ohio  St.  114).  and  it  has  been 
applied  both  to  the  holder  of  the  legal  title 
(6  Hun  fN.  Y.l  553)  and  of  an  equitable 
estate  (21  Minn.  107). 


In  like  manner,  as  applied  to  personalty, 
it  has  been  held  to  Include  one  having  a  tem- 
porary right  of  possession.  44  Ck>nn.  298. 
Such  persons  are  ordinarily  designated  aa 
"special  owner."  In  contradistinction  from 
"general  owner,"  In  whom  is  the  full  title. 
See  10  Cush.  (Mass.)  399;  50  Mich,  249. 

OWNERSHIP.  The  right  by  which  a 
thing  belongs  to  some  one  in  particular  to 
the  exclusion  of  all  others.  Civ.  Code  La. 
art.  480.    See  "Owner." 

OXFILD.  A  restitution  anciently  made 
by  a  hundred  or  county  for  any  wrong  done 
by  one  that  was  within  the  same.  Lambard, 
Arch.  125, 

OXGANG(from  Saxon, .'/«/»'/,  going,  and  ox; 
Law  Lat  hovata).  In  old  English  law.  So 
much  land  as  an  ox  rotild  till.  According  to 
some,  fifteen  acres.  Co.  Litt  69a;  Cromp. 
Jur.  220.  According  to  Balfour,  the  Scotch 
oxengang.  or  oxgate.  contained  twelve  acres; 
but  this  does  not  correspond  with  ancient 

I  charters.    See    Bell,    Diet  "Ploughgate." 

I  Skene  says  thirteen  acres.  Cowell. 

OYER.    The  reading  to  a  party  of  a  writ- 
ten Instrument  stated  in  the  pleadings  of  the 
opposite  party.    In  modern  practice,  a  copy 
of  the  writing  is  ordered  furnished  on  appli- 
cation.  See  "Profert  in  Curia." 

OYER  AND  TERMINER.  See  "Assize;" 
"Court  of  Oyer  and  Terminer." 

OYER  DE  RECORD.  A  petition  made  in 
court  that  the  judges,  for  better  proofs,  com- 
pel the  production  of  a  record  for  inspection. 

OYER  ET  TERMINER  (Law  Fr.)  To 
hear  and  determine.  A  oyer  et  terminer 
toutes  quereles,  to  hear  and  determine  all 
complaints.  Britt.  fol.  1.  Dc  nj/r  rl  de- 
terminer.   Art.  Sup,  Chart. 

OYEZ  (Fr.  hear  ye).  The  introduction  to 
any  proclamation  or  advertisement  by  pub- 
lic crier.  It  is  wrongly  and  usually  pro- 
nounced "oh  yes."   4  Bl.  Comm.  340,  note. 
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P.  H.  V.  Pro  %ae  vUse.  for  this  occasion. 
PAAGE.   A  toll  for  passage  through  au- 


PACARE.  In  old  leoords.  To  paj. 
PACATIO.  Pfeynent  MM.  Par.  A.  D.  1148. 

PACE.  A  measure  of  length,  containing 
two  feet  and  a  half.  The  geometrical  pace 
la  Ave  Xeet  long.  The  common  paoo  U  the 
length  of  *  step;  the  geometrical  fa  the 

Irngrth  of  two  steps,  or  tlie  whole  spaco  pass- 
ed over  by  the  same  foot  from  one  step  to 
another. 


PACKATUR  (Lat) 
dladiarced. 


Let  him  be  ttooA  of 


[    PACTA  QUAE  CONTRA  LEQE8  CON8TI- 

tutionesque  vel  contra  bonos  mores  flunt, 
nullam  vim  habere,  indubitati  Juris  est.  It  Is 
indabltable  lav  that  contracts  against  the 
laws  or  pood  morals  have  no  force.  Code,  2. 
3.  6;  Broom.  Leg.  Max.  (3d  London  Bd.)  CM. 

PACTA  QUAE  TURPEM  CAUSAM  CON- 
tinentneneiantetoaervanda.  Contracts  found- 
ed upon  an  Immoral  consideration  are  not 
to  be  observed.  Dig.  2.  14.  27.  4;  S  Pet. 
(U.  s.)  539;  Broom»  Leg.  Hax.  (M  London 
Ed.)  er.s. 

PACTlO  (Lat  from  pangere,  to  strike).  In 
civil  law.  A  bargaining  or  agreeing  of  whSA 

part  urn  (the  agreement  itsplf)  was  thf  re- 
sult Calv.  Lex.  It  is  used,  however,  as  the 
synonym  of  pactvm. 


J*'<^\^^^J  ^^^^^^  "^^^  ^    PACTIONS,   in  international  law.   

et  injuria.   Force  and  wrong  are  especlaUy  ^^j^^j^,  ,,ptwrcn  natio,is  which  are  to  be  per- 


formed by  a  single  act,  and  of  which  execu- 
tion la  at  an  end  at  once.  1  Boov.  Inat  note 
100. 

PACTIS  PRIVATORUM  JURI  PUBLICO 
non  dcrogatur.  Private  contracts  do  not 
derogate  from  public  law.  Broom.  Lcr.  Max. 
(3d  London  Bd.)  621;  per  Dr.  Lusbington, 
Arg.  4  Clark  ft  F.  241;  Arg.  8  Clark  ft  F.  <». 


PACTITIOUS. 

agreonent 


Settled  or  governed  by 


eontrary  to  peace.  Go.  Lltt.  161. 

PACIFICATION  (Lat.  pax,  peaoo.  fairre.  to 
make).  The  act  of  making  pcaic  Ix-tween 
two  countries  which  have  been  at  war;  the 
reatoratlon  of  pnbllo  tranquillity. 

PACK.  To  deceive  by  false  appearances ; 

to  counterfeit;  to  delude;  as,  packing  a  jurv. 
See  "Jury;"  Bac.  Abr.  "Juries"  (M);  iz 
Conn.  26S. 

PACKED  PARCELS.  The  name  for  a  con* 

Bignment  of  goods,  consisting  nf  onn  large 
parcel  made  up  of  several  small  ones,  each 
bearing  a  different  address,  collected  from 
different  persons  by  the  immediate  consign- 
or (a  carrier),  who  unites  them  Into  ono  for 
his  own  profit,  at  the  exponsf  of  the  railway 

by  which  they  are  sent  since  the  railway  [  an  agreement  or  convention  without  specific 

'  name,  and  without  consideration,  whldt 

however,  mi^'ht.  in  its  nature,  produce  a  civ- 
il obligation,  lieinec.  Elem.  Jur.  Civ.  lib.  3. 
tit  14.  «  776. 

A  pact  was  distinguished  from  a  contract 
i contract \is^ .  which  had  a  specific  name  or 
present  consideration,  and  carried  with  it  a 
civil  obligation,  both  being  a  ^eelee  of  co»> 
vmHo  (OQIiTention),  which  was  the  general 


PACTO  AUQUOD  LICITUM  EST,  QUID 
sine  pacto  non  admittltur.  By  a  contract 
something  Is  permitted,  whlcb.  wtdMNit  tt 
could  not  be  admitted.  Co.  Lltt  166. 

PACTUM  (Lat.)   In  the  civil  law.   A  pact; 


eompaoy  wonld  bave  been  paid  more  tor  the ' 
carriage  of  the  paroela  alntfly  than  together. 

PACT.  In  civil  law.  An  agreement  made 
by  two  or  more  persons  on  the  same  subject. 
In  order  to  form  aome  engagement,  or  to 

dissolve  or  modify  one  already  made.  Con- 
ventio  eat  tluorum  in  idem  lilacitum  eonsctisus 
de  re  soJveiida,  id  et  facicnda  vcl  prarstauda. 


iv"ii  ^      **®L^!?'5**  '  t^rm.    DO  a*  de*.  I  give  that  von  mav  ^y, 

558:  Merlin.  ReperL  "Facte.  ^  contract  Dabo  ut  de«,  I  wiU  give  that 

jron  may  glTe»  was  a  i»aet. 


PACTA  CONVENTA.QUAE  NEQUE  CON- 
tra  leges,  neque  dole  malo  inita  sunt,  omni 
modo  observanda  aunt.  Contracts  which  are 
not  Illegal,  and  do  not  originate  la  frand. 
must  in  all  re^ecta  be  obaerved.  Code.  2.  3. 
20;  Broom.  Leg.  Max.  (8d  Ix>ndon  Ed.)  624. 

PACTA  DANT  LEGEM  CONTRACTU  I. 
Agreemmta  give  the  law  to  the  contract 
Haik.  liax.  118. 

PACTA  PRIVATA  JURI  PUBLICO  DE- 
rogare  non  poaaunt  Private  contracts  can- 
not derogate  from  the  pnblle  law.  7  Coke, 

as. 


PACTUM  CON8TITUTAE  PECUNIAE 

(Lat.)  In  civil  law.  An  agr^pnipnt  by  which 
a  person  appointed  to  his  creditor  a  certain 
day,  or  a  eertala  time,  at  which  be  ^nmiliei 
to  pay:  or  it  may  be  defined  simply  an  agree- 
ment by  which  a  person  promises  a  creditor 
to  pay  him. 

When  a  person  by  this  pact  promlaea  hia 
own  creditor  to  pay  him,  there  arlees  a  new 
obllpration.  which  does  not  destroy  th»'  for- 
mer, by  which  he  was  already  bound,  but 
which  Is  accessory  to  It:  and  by  this  mnl* 
tipllcity  of  obUgationa  the  right  of  the  ered- 
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Itor  Is  straiKUicned.  FMIi.  OU.  pt  t.  c.  6, 

There  is  a  striklngr  conformity  betWMn 
the  pactum  constitutae  pecuniae,  as  above  de- 
flneil.  and  our  indebitatus  assumpsit.  The 
pactum  eonstUuUu  peeimlae  was  a  promiBe 
to  pay  a  subslstlnR  (U'ht,  whother  natural  or 
civil,  made  In  such  a  manner  as  not  to  ex- 
tinguish the  preceding  debt,  and  introduced 
by  the  praetor  to  obviate  some  formal  diffi- 
culties. The  action  of  indeMttfttw  assumpsit 
was  l>rouKht  upon  a  promise  for  the  pay- 
ment of  a  debt.  It  waa  not  subject  to  the 
WMg&r  et  law  sad  other  technical  difBculties 
of  the  regular  action  of  debt,  but  by  such 
promise  the  right  to  the  action  of  debt  waa 
not  extinguished  nor  varied.  4  Colte.  91,  96. 
See  1U.B].  550-555.850;  Doug.  6. 7;  3  Wood, 
Inst.  168.  169,  note  (c) :  1  Vlner,  Abr.  270; 
Brooke,  Abr.  "Action  sur  le  Ca.'^e"  fpl.  7, 
69,  72);  Pitzh.  Nat.  Brev.  94  (a),  note  (a), 
UK  (g);  i  Bos.  ft  P.  295:  l  Chit.  PI.  89: 
Tnuiiier,  Dr.  CIt.  Ut.  S,  tit  8,  c  4,  notes  888, 

396. 

PACTUM  DE  NON  PETANDO  (Lat.)  In 
clTll  law.  An  agreement  made  between  acred- 
Itor  and  his  debtor  that  the  former  will  not 
demand  from  the  latter  the  debt  due.  By  this 
agreement,  the  debtor  is  freed  from  his  ob- 
ligation. This  is  not  unlike  the  "covenant 
not  to  sae,"  of  ttie  oommoii  law.  WoUL  Dr. 
Nat.  8  766. 

PACTUM  DE  QUOTA  LITIS  (Lat.)  In 
civil  law.  An  agreement  by  which  a  cred- 
itor of  a  sum  difficult  to  recover  promises  a 
port  inn  -for  example,  one-third — to  the  per- 
son who  will  undertake  to  recover  it.  In 
gmoral.  attomoTS  will  abstain  from  making 
such  a  contract,  yet  it  is  not  unlawful  at 
common  law. 

PADDER.   A  robber:  a  foot  highwayman. 

PAG  A  (Spanish).  In  Spanish  law.  Pay- 
ment Lss  Farttdas,  pt  6,  tit  14,  lib.  1. 
P^^osMsfo,  satlstection. 

PAGODA.  In  commercial  law.  A  denom- 
ination of  money  in  Bengal.  In  the  compu- 
tation of  ad  valorem  duties'  It  is  rahied  at 

one  dollar  and  ninety-four  rents.  Act  Iburth 
8,  1799,  §  61  (1  Stor\'.  U.  S.  I^ws,  626). 


PAGUS.   A  county.  Jacob. 

PAINE  FORTE  ET  DURE.    See  "Peine 

Porte  et  Dure." 

PAINS  AND  PENALTIES,  BILLS  OF. 
See  "Bill  of  Pains  and  Penalties.** 


a  trial  per  pai«  Is  a  trial  by  the  00nBtr7»~~ 
that  is.  by  a  jury.   See  "In  Pals." 

PAISp  CONVEYANCES  IN.  In  old  Bng- 
lish  law.  Ordinary  convejaiiesB  bslweeik  two 

or  more  persons  in  the  coUBtry*  I.  S;,  upon 

the  land  to  be  transferred. 

PALACE  COURT.  In  English  law.  A 
court  whicft  had  Jnrlsdietloa  of  all  personal 

actions  arisitip  between  any  parties  within 
twelve  miles  of  Whitehall,  not  including  the 
city  of  liondon. 

It  was  erected  in  the  time  of  Cliariea  I., 
and  was  held  by  the  steward  of  the  house* 
hold  the  knight  marshal  and  stewarrl  of  the 
court,  or  his  deputy.  It  had  its  sessions  once 
a  wesk.  in  the  borough  of  Southwark.  It 
was  abolidied  b7 18  *  18  Tict  c.  101,  S  18. 

PALAGIUM.  A  duty  to  lords  of  manors 
for  exporting  and  importing  vesselB  of  wine 
at  any  Of  their  pmrts.  Jaooh. 

PAU^TINB.  FOBSSSStBC  royal  privilsgM. 
See  "Oomity  Falatine." 

PALATINE  COURTS.  Forni'^rly  the  court 
of  common  pleas  at  Lancaster,  the  chancery 
court  of  Lancaster,  and  tiia  court  o£  plsas  at 
Durham,  the  sscond  of  whidi  atons  now  ex- 

ists. 

PALATIUM  (Lat.)  A  palace.  , The  em- 
peror's house  In  Rome  was  eo  called  from 
the  Mods  Pulatinus  on  which  it  was  built 
Adams,  Rom.  Ant.  613.   

-——In  Old  English  Law.  A  paling;  afsneo. 
Fleta,  Ub.  4.  c.  18,  5  1. 

PALEFRETUM  (Law  Lat.)  In  old  Bng« 
lish  law.   A  imlfroy.   Fleta,  lib.  2.  c.  73.  9  18. 

PALINGMAN.  In  old  English  law.  A 
msrehant  denlsen;  ons  botn  within  the  Bng- 
llahpalo.  Bloont 

PALLIO  COOPERIRE.  In  old  English 
law.  An  ancient  custom,  whore  children  were 
bom  out  of  wedlock,  and  their  parents  after- 
wards Intermarried.  The  children,  together 
with  the  father  and  mother,  stood  under  a 
cloth  extended  whiL'  the  marria::f  was  sol- 
emnised. It  was  in  the  nature  of  adoption. 
The  ^Idren  were  legltinutte  by  the  ml. 
but  not  hj  tlis  oommon,  law.  Jacob. 

PALMER'S  ACT.  A  name  given  to  the 
English  statute  18  ft  20  Vict  c  16,  enabling 
a  person  accused  of  a  crime  committed  out 

of  the  jurisdiction  of  the  crntral  criminal 
court  to  be  tried  in  that  court. 


PAIRING  OFF.  A  legislative  practice, 
said  to  have  originated  in  the  time  of  Crom- 
wp!1,  whereby  legislators  of  opposite  opinions 
aRr'  o  not  to  vote  on  a  given  measure.  Uara- 
ally  re.^ortt'd  to  In  order  to  relit  \  r.  a  mem- 
ber from  the  necessity  of  remaining  constant- 
ly present  to  await  a  vote. 

PAIS,  or  PAYS.  A  French  word.  siK'nity- 
Ing  "country."  In  law,  matter  iv  pais  is  mat- 
ter Of  fact  la  opposition  to  matter  of  record ; 


PANDECTS.  In  Civil  law.  The  name  of 
an  abridL-ment  or  compilation  of  the  cItU 

law,  nia  ].  V)v  Tribonian  and  others,  by  order 
Of  the  emperor  Justinian,  and  to  which  he 
gave  the  force  of  law  a.  D.  688. 

It  is  also  known  by  the  name  of  the  Di- 
gest, because  In  his  compilation  the  writings 
of  the  Jurists  were  reduced  to  order  and 
condensed  quasi  digestiae.  The  emperor.  In 
.^.so,  published  an  ordinance  entitled  De  Con- 
cep'tione  Diffcstorum.  which  was  addressed  to 
Tribonian,  and  by  which  he  was  required  to 
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select  some  of  the  most  distinguished  law- 
yers to  assist  him  in  composing  a  collection 
of      best  dedtriooB  of  tb«  andeBt  Umjvn, 

and  compile  them  in  fifty  1x)o1<r,  without 
confusion  or  contradiction.  The  instructions 
of  the  emperor  were  to  select  what  was  use- 
ful, to  omit  what  was  antiquated  or  superflu- 
ous, to  avoid  contradictions,  and,  by  the  nec- 
cst^Jiry  changes,  to  produce  a  complete  body  of 
law.  This  work  was  a  companion  to  the  Code 
of  Justtnlan,  and  was  to  be  governed  In  its 
arrangement  of  topics  by  the  method  of  the 
Gode.  Justinian  allowed  the  commissioners, 
who  were  sixteen  In  number,  ten  years  to 
compile  It;  but  the  work  waa  completed  in 
three  years,  and  promnlgated  In  5SS.  A  list 
of  the  writers  from  whose  works  the  collec- 
tion was  made,  and  an  account  of  the  method 
pursued  by  the  commissioners,  will  be  found 
In  Smith  Diet.  Gr.  &  R.  Ant.  The  Digest, 
although  compiled  in  Constantinople^  was 
originally  written  in  Latin,  and  attwwards 
translated  into  Greek. 

The  Digest  Is  divided  in  two  different 
ymjB:  •  The  first  into  fifty  books,  each  book 
Into  several  titles,  and  each  title  Into  sev- 
eral extracts  or  lepcs,  and  at  the  In  ad  of 
each  series  of  extracts  is  the  name  of  the 
lawyer  from  whose  work  they  were  taken. 

The  first  book  contains  twenty-two  titles. 
The  subject  M  the  first  la  D€  luHMa  €t  Jure, 

of  the  division  of  persons  and  things,  of  mag- 
istrates, etc.  The  second,  divided  into  fifteen 
titles,  treats  of  the  power  of  magistrates  and 
tbelr  Jurisdiction,  the  manner  of  commenc- 
ing suits,  of  agreements  and  compromises. 
The  third,  composed  of  six  titles,  treats  of 
those  who  can  and  those  who  cannot  sue.  of 
advocates  and  attorneys  and  syndics,  and  of 
calumny.  The  fourth,  divided  Into  nine  ti- 
tles, treats  of  causes  of  restitution,  of  sub- 
missions and  arbitrations,  of  minors,  car- 
riers by  water,  innkeepers,  and  those  who 
bave  the  care  of  the  property  of  others.  In 
the  fifth  there  are  six  titles,  which  treat  of 
jurisdiction  and  inofficious  testaments.  The 
subject  of  the  sixth,  in  which  there  are  three 
titles.  Is  actions.  Tlie  seventh,  in  nine  titles, 
embraces  whatever  concerns  usufructs,  per- 
sonal servitudes,  habitations,  the  uses  of  real 
estate  and  Its  appurtenances,  and  of  the  sure- 
tlM  required  of  the  nsafmctaary.  The  eighth 
book.  In  six  titles,  regulates  urban  and  rural 
servitudes.  The  ninth  l)ook,  in  four  titles, 
explains  certain  persona!  art  ions.  The  tenth, 
in  four  titles,  treats  of  mixed  actions.  The 
object  of  the  eleventh  book,  containing  eight 
titles,  is  to  regulate  interrogatories,  the  cas- 
es of  which  the  Judge  was  to  take  cogni- 
sanoe,  fugitive  slaves,  of  gamblers,  of  sur- 
veyors wlu>  made  false  reports,  and  of  fu- 
nerals and  funeral  expenses.  The  twelfth 
book.  In  seven  titles,  regulates  personal  ac- 
tions In  which  the  plaintiff  claims  the  title 
of  a  thing.  The  thirteenth,  in  seven  titles, 
and  the  fourteenth,  in  six  titles,  rrc:tilate  eer- 
tain  actions.  The  fifteenth,  in  four  titles, 
treats  of  actiooe  to  Which  a  tether  or  master 
is  liable  In  consequence  of  the  acts  of  his 
children  or  slaves,  and  those  to  which  he  is 
entitled,  of  the  prcuJium  of  children  and 
slaves,  and  of  the  actions  on  this  right.  The 


sixteenth,  In  three  titles,  contains  the  law 
relating  to  the  tenattu  contulium  Velleia- 
n«m,  of  compensatiim  or  setoff,  and  of  the  ac- 
tion of  deposit.  The  seventeenth,  in  tWO  ti- 
tles, expounds  the  law  of  mandates  and  pnit^ 
nershlp.  The  eighteenth  iMMk,  in  seveii  tl* 
ties,  explains  the  contract  of  sale.  The  nine- 
teenth. In  five  titles,  treats  of  the  actions 
whidi  ariae  on  a  contract  of  sale.  The  law 
relating  to  pawns,  liyi)othccalion.  the  prefer 
ence  among  creditors,  and  subrogation,  occu- 
py the  twentieth  book,  which  contains  idz  ti- 
tles. The  twenty-first  book  explains,  under 
three  titles,  the  edict  of  the  ediles  relating 
to  the  sale  of  slaves  and  animals,  then  what 
relates  to  evictions  and  warranties.  The  twen- 
ty-second book,  in  six  titles,  treats  of  inter- 
est, profits,  and  accessories  of  things,  proofs, 
presumptions,  and  of  ignorance  of  law  and 
fact.  The  twenty-third,  in  flvo  tItlM.  eon> 
tains  the  law  of  marriage,  and  Its  accom- 
panying aiireemcnts.  The  twenty-fourtli.  in 
three  titles,  and  the  twenty-fifth,  in  seven 
titles,  relates  donations  between  hoabaad 
and  wife,  diToreee.  and  thdr  oonseqvenoe. 
The  twenty-sixth  and  twenty-seventh,  each 
in  two  titles,  contain  the  law  relating  to 
tutorship  and  curatorship.  The  twenty* 
eighth,  in  eight  titles,  and  the  twenty-ninth, 
in  seven,  contain  the  law  on  last  will  and 
t.staments.  The  thirtieth,  thirty-first,  and 
thirty-seo(Hid,  each  divided  into  two  tltlei^ 
contain  the  law  of  trusts  and  specific 
cies.  The  thirty-third,  thirty  fourth,  and 
thirty-fifth— the  first  divided  into  ten  titlsik 
the  second  into  nine  titles,  and  the  last  into 
three  titles — treat  of  various  kinds  of  lega- 
cies. The  thirty-sixth,  containiiii^  four  titles, 
<  \  ins  the  srnafus  i  nnsidtii  m  Ti  >  hi  IU<in  \t  m. 
and  the  time  when  trusts  become  due.  The 
thirty-seventh  tMok.  containing  Hfleen  tltlea, 
has  two  objects, — to  regulate  succearions.  and 
to  declare  the  respect  which  diildren  owe 
their  parents,  and  freedmen  their  patrons. 
The  thirty-eighth  book.  In  seventeen  titles, 
treats  of  a  variety  of  subjects. — of  succes- 
sions, and  of  the  degree  of  kindred  in  suc- 
cessions; of  possession;  and  of  heira.  The 
thirty-ninth  explains  the  means  which  the 
law  and  the  praetor  take  to  prevent  a  threat- 
ened injury,  and  donations  inter  n'ros  and 
mortis  rauKa.  The  fortieth.  In  sixteen  tttloi; 
treats  of  the  state  and  condition  of  persons, 
and  of  what  relates  to  freedmen  and  liberty. 
The  diff'-rent  mt  ans  of  acquiring  and  losing 
title  to  property  are  explained  In  the  forty- 
first  boolc.  In  ten  titles.  The  forty oeond. 
In  eight  titles,  treats  of  the  rrx  htdirntn,  and 
of  the  seizure  and  sale  of  the  property  of  a 
debtor.  Interdicts,  or  possessory  actions, 
are  the  object  of  the  forty  third  l>ook  In 
three  titles.  The  forty-fourth  contains  an 
enumeration  of  defenses  whieh  arise  in  con- 
sequence of  the  re<  fudicaia,  from  the  lapse 
of  time,  prescription,  and  the  Hlce.  This  oe* 
cuples  six  titles;  the  seventh  treats  of  f>MI- 
gallons  and  actions.  The  forty-fifth  spealis 
of  stipulations,  by  freedmen  or  by  slaves. 
It  contains  only  three  titles.  The  forty- 
sixth.  In  eight  titles,  treats  of  securities,  no- 
vations and  deln^ations.  payments,  releases, 
and  acceptilations.  In  the  forty-seventh 
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book  are  explained  the  punlshmenta  tBllicted 
tor  ifflTate  crimes,  de  jMrtvatiB  deUeH$,  among 
wlilrti  are  Inctnded  larcenies,  slander,  libels. 

offenses  against  religion  and  public  manners, 
removing  boundaries,  and  similar  offenses. 
The  torty^elglitb  book  treats  of  public 

crimes,  among  which  are  emimeratefl  those 
of  laeMat'-majcJtiaiiM,  adultery,  murder,  poi- 
soning, parricide,  extortion,  and  the  like, 
with  rules  for  procedure  In  such  cases.  The 
ftnrtjMifnth.  In  eighteen  titles,  treats  of  ap- 
peals, of  the  riffhts  of  the  pnl)llc  treasury, 
of  those  who  are  in  captivity,  and  of  their 
reirarchase.  The  fiftieth  and  last  book,  In 
seventcf-n  titles,  explains  the  rlphts  of  mu- 
nicipalities, and  then  treats  of  a  variety  of 

pabUo  officers. 

These  fifty  books  are  allotted  In  MTen 
parts:  The  tirst  contains  the  first  four  books; 
the  second,  from  the  fifth  to  the  eleventh 
book,  incluslTe;  the  third,  from  the  twelfth 
to  the  nineteenth.  InohislTe;  thm  fourth,  ftom 
the  twentieth  to  the  twenty-seventh,  inclu- 
sive; the  fifth,  from  the  twenty-eighth  to 
the  thirty-sixth,  inclusive;  the  sixth  com- 
mences with  the  thirty-seventh,  and  ends 
with  the  forty-seventh  book;  and  the  sev- 
enth, or  last.  !■  oompOMd  of  the  last  six 
books. 

The  division  Into  dtgegtvm  tetu9  (book  first 
to  and  including  title  second  of  book  twenty- 
fourth).  digegtum  infortiatum  (title  third  of 
hook  twenty-fonrth,  to  and  Inclndlng  book 
thirty-eighth),  and  (ligrxtum  norum  (from 
book  thirty-ninth  to  the  end),  has  reference 
to  the  order  In  which  these  three  parts  ap- 
peared. 

The  Pandects  are  more  usually  cited  by 
■ng^lsh  and  American  jurists  by  numbers, 
thtis:  Dig.  23.  3.  5.  6.  meaning  book  23. 
title  3.  law  or  fragment  5.  section  6;  some- 
tltnep.  al^o,  otherwise,  as.  D.  23.  3.  fr.  5. 
S  6;  or  fr.  5.  5  6*  !>•  23.  3.  The  old  mode 
of  dting  was  by  titles  and  initial  words, 
thus:  D.  (ie  jure  dntium.  L.  profectitia.  5 
si  pater:  or  the  same  references  in  reverse 
order.  Prom  this  afterwards  originated  the 
following:  I*  profrrtitia.  5.  §  pater  6,  D. 
de  fure  dotium,  and,  lastly,  L.  5.  S  6.  D.  de 
/(/;>■  fJoliuvi. — which  is  the  form  commonly 
used  by  the  continental  Jurists  of  Europe.  1 
MaaaM.  Clr.  Law,  pp.  64.  S5.  S  65.  And  see 
TayL  Civ.  Law.  24.  25.  The  abbreviation  ff. 
was  commonly  used  instead  of  Dig.  or  Pan- 
dects. 

The  Pandpcts — aa  well,  indeed,  as  all  Jus- 
tinian's laws,  except  some  fraKments  of  the 
Code  and  Novels — w»>re  lost  to  all  Plurope 
for  a  considerable  period.  During  the  pil- 
lage of  Amalfl,  In  the  war  between  the  two 
sol  disant  popes  Innor  ent  II.  and  Anaclet  II., 
a  soldier  discovered  an  old  manuscript, 
which  attracted  his  attention  by  its  envelope 
of  many  colors.  It  was  carried  to  the  Em- 
peror Clothalre.  and  proved  to  be  the  Pan- 
dects of  .Justinian.  Tho  work  was  arransjod 
in  its  present  order  by  Warner,  a  German, 
whose  Latin  name  Is  Imerlns,  who  was  ap- 
pointed In-  (hat  emperor  Professor  of  Roman 
Law  at  Ik>iogna.  1  Foumel,  Hist,  des  Avo- 
Ctttc  44.  46,  61.  The  style  of  the  work  is 
▼ery  grave  and  pore,  and  contrasts  in  this 


respect  with  that  of  the  Code,  which  is  Tery 
far  from  classical.  On  the  other  hand,  the 
learning  of  the  Digest  stands  rather  in  the 
discussing  of  subtle  questions  of  law,  and 
enumerations  of  the  variety  of  opinions  of 
ancient  lawyers  thereupon,  than  In  practical 
matters  of  daily  use,  of  which  the  Code  so 
simply  and  directly  treats.  See  Ridley, 
View.  pt.  1,  ee.  1,  S. 

PANDOXARE  (Law  Lat)  In  old  reoords. 
To  brew.  Cowell. 

Pandoxatrix,  an  ale  wife;  a  woman  that 
both  brewed  sad  sold  ale  and  beer.  Id. 

PANEL  (dlminntlTe  from  either  pone, 

apart,  or  page,  pagella ) . 

—In  Practice.  A  schedule  or  roll,  con 
taining  the  names  of  Jurors  summoned  by 
virtue  of  a  writ  of  ventre  ftieia*,  and  annexed 
to  the  writ.  It  is  returned  Into  the  court 
whence  the  reii<r0  Issued.  Ckh  litt  166b;  6 
Bl.  Comm.  36S. 

I   In  Scotch  Law.  The  prisoner  at  the 

'  bar,  or  person  who  takes  his  trial  before  the 
I  coiirt   of   justiciary   for   some   crime.  So 
called  from  the  time  of  his  appearance. 
Bell,  Diet.   Spelled,  also,  paiuMl.  See  "Im- 
panel." 

PANIER.  A  waiter  at  table  at  English 
bar  dinners. 

PANIS  (Lat.)  In  old  English  law.  Bread; 
loaf;  a  loaf.  Fleta,  lib.  2,  c.  9. 

PANNAGIUM  EST  PASTUS  PORCORUM, 
in  nemoribus  et  in  silvis,  ut  puta,  de  glandi- 
bus,  etc.  A  pannagium  ls*a  pMtnre  of  hogs, 
in  woods  and  forests,  upon  aooms,  and  so 

forth.    1  Bulst.  7. 

PANNELLATION.  The  act  of  impaneling 
a  Jury. 

PAPER  BLOCKADE.  A  blockade  pro- 
claimed, but  not  maintained  by  a  naval  force 
sufficient  to  render  it  effective.  See  "Block- 
ade." 

PAPER  BOOK.  In  appellate  pffMtiee.  A 

book  or  paper,  usually  printed,  containing 
a  transcript  or  an  abstract,  aa  may  he  re- 
quired, of  all  the  ertdence  and  proceedings 
sutmiitted  to  the  appellate  court 

PAPER  DAYS.  In  English  law.  Days  on 
which  special  arguments  are  to  take  place. 
Tuesdays  and  P'ridays  in  term  time  are  pa- 
per days  appointed  by  the  courL  Lee,  Diet.; 
Archb.  Prac.  101. 

PAPER  MONEY.  The  engagements  to  pay 
money  which  are  issu»'d  by  govfrnnipui s  and 
banks,  and  which  jtass  aa  money.  Pardes- 
sus.  Dr.  Com.  note  9.  Bank  notes  are  gen- 
erally considered  as  cash,  and  will  answer 
all  ilie  purposes  of  currency;  but  paper  mon- 
ey is  not  a  legal  tender  If  objected  to.  See 
"Legal  Tender." 

PAPER  OFFICE,  in  Bnglish  law.  An  an- 
cient office  in  the  palace  of  Whitehall,  where 
all  the  public  writings,  matters  of  state  and 
conncll,  proclamations,  letters,  Intelligences, 
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negotiations  of  the  queen's  ministers  abroad, 
and  senerally  all  the  papers  and  dispatches 
tbttt  pan  tliroiii^  tbe  oflloei  of  the  teereta- 
ries  of  state,  are  deposited.  Also  an  office 
or  room  in  ilie  court  of  queen's  bench,  where 
the  records  belonging  to  that  court  are  de- 
posited:  aometimee  called  "paper  mllL" 
Wbarton. 

I 

PAPER  TITLE.   A  claim  of  title  unfound- 
ed in  fact,  but  founded  on  a  conveyance  or 
chain  of  oonveyancea  ahowlnc  an  apparently  I 
food  title.  I 

PAR.  In  ronimon  law.  Equal.  It  is  used 
to  denoto  a  sitato  of  t-quallty  or  eqtial  value. 
An  equality  of  actual  with  nominal  value. 
9  Baxt  (TentJ.)  410.  BIIIb  of  exchange, 
rfoiks.  and  tho  likp,  are  af  par  when  they 
sell  for  their  nominal  value;  above  par,  or 
below  par.  wbeii  they  lell  for  more  or  leas. 

PAR  DELICTUM  (  Lat.)  Equal  guilt.  "This 
Is  n<it  a  ra.=o  of  par  (lelictvm.  It  is  oppres- 
sion on  one  side,  and  submlflsion  on  the 
other.  It  never  can  be  predicated  u  pw  de- 
lirtu))i  when  one  holils  the  rod  and  the  other 
bows  to  it '  6  Maule  &  S.  165.  See  "In  Pari 
Oelleto.*' 

PAR  IN  PAREM  IMPBRIUM  NON  HA- 

bet.  An  equal  has  no  power  over  an  equal. 
Jenk.  Cent.  Cas.  174.  Example,  one  of  two 
judges  of  the  same  oonrt  cannot  commit  the 
other  for  contempt 

PAR  OF  EXCHANGE.  The  par  of  the 
currencies  of  any  two  countries  lui  aus  the 
equivalence  of  a  certain  amount  of  the  cur- 
rency Of  the  one  in  the  currency  of  the  other, 
■apposing  the  currency  of  both  to  be  of  the 
preclso  weight  and  purity  fixed  by  their  re 
spectlvo  mints.  26  Wend.  (N.  Y.)  224.  The 
exchange  between  the  two  ooantries  is  said 
to  be  at  par  when  bills  are  negotiated  on 
this  footing,  i.  e.,  when  a  bill  for  £100 
drawn  on  London  selLs  in  Paris  for  2, 520 
frs.,  and  vice  versa.  Bowen,  Pol.  Econ.  321. 
Bee  11  East.  S67. 

PAR  ONER  I.  Equal  to  the  damage. 

PARACIUM.  The  tenure  between  par- 
ceners, viz.,  that  which  tho  youngt  sf  owes 
to  the  eldest  without  homage  or  service. 
Domesday  Book. 

PARAGE.  Equality  of  blood,  name,  or 
dignity,  but  more  especially  of  land  in  the 
partition  of  an  inheritance  between  coheirs. 
Co.  Litt.  IfiOb.  Hence  "disparage,"  and  "dis- 
paragement." Blount. 

—In  Feudal  Law.  Where  heirs  took  of 
the  same  stock  and  by  same  title,  but  from 
right  of  primogeniture,  or  some  other  cause, 
the  shares  were  uiu'qual,  the  younger  was 
said  to  hold  of  the  elder,  jure  et  tiinlo  para- 
gii,  by  right  and  title  of  parage,  being  equal 
in  everything  but  the  quantity,  and  owing  no 
homage  or  fealty.  Calv.  Lex. 

PARAQIUM  (Lat  fMT.  eqnal,  and  afftmm). 

1  Thomas,  Co.  LItt.  681.  Equality. 

in  Ecclesiastical  Law.    The  portion 


which  a  woman  gets  on  her  maniace.  Ajf^ 

liffe,  Par.  336. 

PARAGRAPH.  A  part  or  section  of  a  stat- 
ute, pleading,  affidavit  etc,  which  contains 
one  article,  the  seue  Of  wUch  ts  oompMa 
Wharton. 

PARAMOiJNT  (par,  by,  mounter,  to  as- 
cend). Above;  upwards.  Kelham.  Para- 
mount ecpeoi/le,  above  speellled.  PlofPt. 
209a. 

That  which  Is  superior;  usually  applied  to 
the  highest  lord  of  the  for  of  lands,  tene- 
ments, or  hereditaments.  Fitzh.  Nat  Brer. 
186.  Where  A.  lets  lands  to  B.  and  be  vn- 
derlnts  them  to  C.  in  this  case  A.  Is  the 
paramount  and  B.  is  the  mesne  landlord.  2 
Bl.  Comm.  91;  1  Thomas.  Co.  Litt.  484.  note 
79.  485.  note  81.  The  estate  which  la  enti- 
tled to  the  benefit  of  an  easement  la  known 
as  the  ''panmooBt  estate.** 

PARAPHERNA  (Lat)  IndvAlaw.  Goods 

brought  by  wife  to  husband  over  and  above 
her  dower  (dos).  Vocat;  Fieta,  lib.  5.  c  23, 
8  <;  Mackeld.  CIt.  Law,  i  6S». 

PARAPHERNAL.  Bdooglng  or  pertain 
Ing  to  the  paraphema. 

PARAPH  ERNAtl A.  Apparel  and  orna- 
ments of  a  wife,  suitable  to  her  rank  and 

detreo.    2  Bl.  Comm.  435. 

PARAPHERNAUX,BIEN8(Fr.)  InFrench 
law.   All  the  wife's  property  which  Is  not 

subject  to  the  n'ljiive  dotal  called  by  this 
name,  and  of  these  articles  the  wife  has  the 
f>ntire  administration;  but  she  may  allow 
the  husband  to  enjoy  them,  and  in  that  ease 
he  is  not  liable  to  account.  Brown. 

PARASYNEXI8.  In  the  civil  law.  a  con- 
venticle or  unlawful  meedng. 

PARATITLA  (Lat)  Ih  M\  law.  Aa  ab- 

breviated  explanation  <A  SOme  titlea  Or  booka 

of  the  Code  or  Digest. 

PARATUM  HABEO  (Lat.  I  have  readyl. 
in  practice.  A  return  made  by  the  sheriff 
to  a  rniiiiis  till  1 1  sp(iiii!i  udiini .  which  sipnifi^-d 
,  that  he  had  the  defendant  ready  to  bring 
Into  court  This  was  a  fletton,  where  the 
defendant  was  at  large,  .\fterwards  he  was 
reijuired.  by  statute,  to  take  bail  from  the 
defendant,  and  he  returned  ccpi  corpus  and 
bail  bond.  But  still  he  might  be  ruled  to 
bring  in  tho  body.    7  Pa.  St  53.5. 

P  A  R  AT  U  8  EST  VERIFICARE.  In  old 
pleading.  This  he  Is  ready  to  verify. 

PARAVAIL.  Tenant  paravail  is  the  low- 
est tenant  of  the  fee,  or  he  who  is  the  lnfe> 
mediate  tenant  to  one  who  holds  of  another. 
He  Is  called  tenant  paravail  because  it  is 
presumed  he  has  the  avails  or  profits  of  the 
land.  Fitzh.  Nat  Brev.  135;  2  Inst  296. 

PARCEL.  A  part  of  the  estate.  1  Comvn, 
Dig.  "Abatement"  (H  51),  "Grant"  (E  10). 
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To  parcel  Ib  to  divide  ft&  MtfttA.  B«&  Abr. 
''GondlUons"  (O). 
▲  small  Irandle.   It  is  the  dimlniitlTe  of 

^rkage.    1  Hughes  (U.  S.)  529. 

The  word  "parcel"  is  uot  a  sufficient  de- 
scription of  the  propefCr  aUeged  In  an  In- 
dictment to  havo  been  stolen.  The  prisoner 
was  indicted  for  stealing  "one  parcel,  of  the 
valuo  of  oin'  shilling,  of  the  goods,"  etc. 
The  parcel  In  question  was  taken  from  the 
bold  of  a  Teasel,  out  of  a  box  broken  open 
by  the  prisoner.  Held  an  Insufllclant  de- 
scription.   7  Cox,  C.  C.  13. 

PARCEL  MAKERS.  Two  officers  in  the 
exchequer  who  formfiiy  made  the  parcels 
or  items  of  the  cschcators'  accounts,  wherein 
they  charged  them  with  everytblng  they  had 
levied  for  the  sorerefsn's  use  during  the 
term  of  their  office,  and  delivered  the  same 
to  the  auditors  to  make  up  their  accounts 
therewith. 

PARCELS,  BILL  OP.  An  account  of  the 
Items  compoRintr  a  parcel  or  package  of 
0DOd8,  transmitted  with  them  to  the  pur- 


PARCKLLA  TBRRAE.  A  pai«el  of  land. 

PARCENARY.  The  state  or  condition  of 
holdlns  title  to  lands  jointly  iiy  parceners, 
before  the  common  Inheritance  has  been 
dlTlded.  See  "Copareenanr.  Bstates  In." 

PARCENERS.  The  daughters  of  a  man 
or  woman  seised  of  lands  and  tenements  In 
fee  simple  or  fee  tall,  on  whom,  after  the 
death  of  inch  ancestor,  such  lands  and  tene- 
nenta  deaeemd,  and  thej  enter.  See  **Oopaiv 
ceners." 

PARCHMENT  (Fr.;  Law  haX.penfamenutn) . 
Sheep  ridns  dressed  for  writing;  so  called 

because  invented  at  Perganms.  in  ,\sia  Mi- 
nor, Ijy  King  Rumenes,  when  the  exportation 
of  paper,  which  was  made  tn  Bgypt  only, 
was  forbidden  by  Ptolemy. 

PARCO  FRACTO  (Lat.l  In  English  law. 
The  name  of  a  writ  against  one  who  violently 
breaks  a  pound  and  takes  from  thence  beaata 

which,  for  some  trespass  done,  or  some  other 
just  cause,  were  lawfully  impounded. 

PARCUS  (Lat)   A  park. 


PARDON.  An  act  of  grace,  proceeding 
from  the  power  intrusted  with  the  execution 
of  the  laws,  which  cxi  iiii)ts  the  Individual  on 
whom  it  is  bestowed  from  the  pumahment 
the  law  Infllets  for  a  crime  he  has  commit- 
ted.  7  Pet.  (V.  S.)  IfiO. 

Every  pardon  granted  to  the  guilty  is  In 
derogaUon  of  the  law.  If  the  pardon  be 
equitable,  the  law  Is  bad;  for  where  legisla- 
tion and  the  administration  of  the  law  are 
perfect,  pardons  must  be  a  violation  of  the 
la.w.  But.  as  human  actions  are  necessarily 
Imperfect  the  pardoning  power  must  be 
vf  Pti'd  Fomewhere,  in  order  to  prevent  Injue- 
tice  when  it  is  ascertained  that  an  error  has 
been  committed. 

(1)  An  absolute  ^ardmi  is  one  which  frees' 


the  criminal  without  any  condition  what* 
ever. 

(2)  A  ooBdttlottal  pardon  It  one  to  which 

a  condition  is  annexed,  performance  of  which 
Is  necessary  to  the  validity  of  the  pardon. 
1  Bailey  (S.  C.)  283;  10  Ark.  284;  1  McCord 
(S.  C.)  176;  1  Park.  Cr.  Cas.  (N.  Y.)  47. 

(3)  A  general  pardon,  more  propi-rly  call- 
ed "amnesty"  ( v.).  is  one  whit  h  extends 
to  all  offenders  of  the  same  kind.  It  may  be 
exprne.  as  when  a  general  declaration  Is 
made  that  all  offenders  of  a  certain  class 
shall  be  pardoned,  or  implied,  as  in  case  of 
the  repeal  of  a  penal  statute.  8  Overt. 
(Tenn.)  428. 

'•The  distinction  between  pardon,  amnes- 
ty, and  reprieve  seems  to  be  that  pardon  per- 
manently discharges  the  individual  desig- 
nated from  some  or  all  special  penal  conse* 
quenees  of  his  crime,  but  does  not  affect  the 
legal  character  of  the  offense  committed; 
while  amnesty  obliterates  the  effect,  and  de- 
clares that  government  will  not  consider  the 
thing  done  punishable,  and  hence  operates  In 
favor  of  all  p'Tsons  involved  in  it,  whether 
mentioned  or  not;  and  reprieve  only  tempo- 
rarllyvmspenda  execution  of  pnnl  Ament.  leav- 
ing  the  legal  character  of  the  act  unchanged, 
and  the  individual  subject  to  its  consequen- 
cea  la  time  to  outte."  Abbott 

PARENS.  A  parent.  This  was  the  orlc> 

inal  and  proper  sense  of  the  word. 

In  the  civil  law.  any  relative  in  the  direct 
aaeendlng  llne^  either  male  or  female. 

PARENS  EST  NOMEN  GENERALE  AD 
omne  genua  cognatlonis.  Parent  is  a  gen- 
eral name  for  every  kind  of  relationship. 
Co.  Litt  80;  Utt  1 108:  UMgoM,  Carta  Johan. 

c.  50. 

PARENS  PATRIAE  (Lat.)  Father  of  his 
country.  In  England,  the  king;  in  America, 
the  people.  3  Bl.  Comm.  427;  2  Steph.  Comm. 
528;  4  Kent,  Comm.  508,  note;  17  How.  (U. 
8.)  898;  SheU.  Ina.  18. 

PARINTAQE.  KIndrad  111  the  direct  aa- 
cendlng  Una.  Sea  8  BoaT.  Inat  note  196€. 

PARENTS.  The  lawful  father  and  mother 
of  the  party  spoken  of.    1  Murph.  (N.  C) 

836:  11  Serg.  &  R.  (Pa.)  98. 

The  term  "parent"  differs  from  that  of 
"ancestor;"  the  latter  embracing  not  only 
the  father  and  mother,  hat  every  person  in 

an  ascending;  line.    It   differs   also  from 

"■predecessor,"  which  is  applied  to  corpo- 
rators. Wood.  Inst.  68;  7  Ves.  r.l'l':  1  Murph. 
(X.  C.)  33t'.;  n  T?in.  (Pa.)  2',.-,.    Sc..  "i-ather." 

By  the  civil  law.  grandfathers  and  grand- 
mothers, and  other  ascendants,  were.  In  cei^ 
tain  cases,  considered  parents.  Diet,  de  Jur. 
"Parente."  See  t  Ashm.  (Pa.)  66:  2  Kent, 
Comm.  160;  5  Bast,  888;  Bouv.  Inst  Index. 


PARENTUM   EST  LIBEROS  ALERE 

etiam  nothos.  It  is  the  duty  of  parents  to 
support  their  children,  even  when  illegiti- 
mate. Lofft.  888. 

PARES  (Lat)  A  man'a  equals;  his  peers. 
8  Bl.  Comm.  840. 
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PARES  CURIAE  (Lat.)  In  feudal  law. 
Thoae  vassals  who  were  bound  to  attend  the 
lord's  court  Ersk.  Inst  bk.  2,  Ut  3.  8  17: 
1  WaBbb.  Real  Prop. 

PARE8  REQNI.  The  peers  of  the  realm. 

PARI  DELICTO  (Lat.)  In  criminal  law. 
In  a  similar  offense  or  crime;  equal  in  guilt. 

A  person  who  Is  in  pari  delicto  with  anoth- 
er differs  from  a  pnrticrps  rriviiuis  In  this, 
that  the  formrr  term  always  iucludes  the 
latter,  but  the  latt<'r  docs  not  always  include 
the  former.  8  East.  381,  882;  124  N.  Y.  166. 
See  "In  Pari  Delicto." 

PARI  MATERIA  (I^at.)  Of  tlu-  same  mat- 
ter; on  the  wime  subject;  as.  laws  ixiri  ma- 
teria must  be  construed  with  reference  to 
each  other.  Bae.  Abr.  'Statute"  (13). 

PARI  PASSU  (l^L)  By  the  same  grada- 
tion. Used  especially  of  creditors  who.  In 
marshalling  assets,  are  entitled  to  receive 
out  of  the  same  fund,  without  any  precedence 
orer  each  other. 


PARI  RATIONE  (Lat  )    For  thO  like 

son;  by  like  mode  of  rtasoning. 


PARIA  COPULANTUR  PARiBU&  Sim- 
ilar things  unite  with  similar. 

PARIBUS  8ENTENTII8  REUS  AB80L- 

vitur.  When  '>[)inion8  are  equal,  a defendaat 

1b  acquitted.    }  lust.  fii. 

PARIENTES.  In  Spanish  law.  Relations. 
White.  New  Reoop.  bk.  1.  tit  7,  c  6,  f  2. 

PARIES.  In  the  cItII  law.  A  wall.  Dig. 
50.  16.  157. 

PARIES  COMMUNIS.  In  the  civil  law. 
A  common  wall;  a  party  wall.  Dig.  29.  2. 
89. 

PARISH.  A  district  of  conntry.  of  dlffei^ 

ent  extei;  r  - 

r— In  Ecclesiastical  Law.    The  territory 
committed  to  the  charge  of  a  parson,  or, 
▼Icar.  or  other  minister.  Aylifle,  Par.  404  ;  2 1 

Bl.  Comm.  112.  ' 

 In  Louisiana.   Divisions  corresponding 

to  counties.  The  state  is  divided  into  par- 1 
IShes.  I 

 In  New  England.   Divisions  of  a  town, 

orKinally  territorial,  but  which  now  consti- 
tute iiiinsi  corporations,  consistinK  of  those 
connected  with  a  certain  church.  See  2  Mass. 
601;  7  Mass.  447;  16  Mass.  457.  488,  492.  et 
seq.;  1  Pick.  (Mass.)  91. 

PARISH  APPRENTICE.    The  children  of 
poor  persons  in  England  who  are  bound  by  | 
the  overseers  of  the  parish,  with  the  consent 
of  two  Justices.  2  SteiA.  Comm.  280. 

PARISH  CONSTABLE.  A  potty  constable 
exercising  his  functions  within  a  given  par- 
ish. Mosley  A  W. 

PARISH  COURT.  Tn  T^onlslana.   A  court 

estaV)!lsIiod  In  «'arh  parii^h.  liavint;  t^fufral 
probate  Jurisdiction,  and  a  limited  civil  ju- 
rlsdletion. 


PARISH  OFFICERS.  Ghansb 
overseers,  and  constables. 

PARIUM  EADEM  EST  RATIO,  IDEM  JUS. 
Of  things  equal,  the  reason  is  the  same,  and 
the  same  is  the  law. 

PARIUM  JUDICIUM  (Lat  the  decision  of 

equals).  The  right  of  trial  by  nnp's  pefrs. 
I.  e.,  by  jury  in  the  case  of  a  comniuner.  by 
the  house  of  peers  In  the  case  of  a  peer. 

PARK  (Law  Lat.  parvus). 

 In  Old  Law.    An  inclosure.    2  BL 

Comm.  38.  A  pound.  Keg.  Orlg.  1G6;  Cow- 
t  II.  Pairk  is  still  retained  in  Ireland  for 
"pound." 

In  Engllsli  Law.   An  Inclosed  chase 

extending  only  over  a  man's  own  grnunda. 
13  Car.  II.  c.  10;  Manw.  For.  Laws;  Cromp. 
Jur.  fol.  148;  2  Bl.  Comm.  38. 

 In  American  Law.  A  piece  of  ground 

in  a  city  or  village  set  apart  for  ornament, 
or  to  afford  the  b<>ncflt  of  air,  ezerelse.  or 
amusement.    36  N.  Y.  lliO. 

PARK  BOTE.  To  be  quit  of  inclosing  a 
park,  or  any  part  thereof. 

PARLE  HILL  (also  called  FarUns  Hill). 
A  hill  where  courts  were  held  in  old  times. 

Cowoll. 

PARLIAMENT  (said  to  be  derived  from 
porJer  to  meul.  to  speak  the  niiml.  or  parun 
Jamentum).  In  English  law.  The  legisla- 
tive branch  of  the  government  of  Great  Brit- 
ain. consistinK  of  the  hottse  of  lords  and  the 

house  of  <  oiiiuinn.'^. 

PARLIAMENTARY  AGENTS.  Persons 
(usually  solicitors)  who  transact  the  tech- 
nical business  connerterl  with  pa.*i.sinK  pri- 
vate bills  through  parliament.  They  are 
required  to  sign  a  declaration  arxl  Kive  a^ 
curity  for  compliance  with  the  rules  of  par- 
liamenL 

PARLIAMENTARY  TAXES.  Such  taxes 
as  are  impo.«ed  directly  by  act  of  parliament, 
i.  €.,  by  the  legislature  Itself,  as  distinguish- 
ed from  those  which  are  Imposed  by  prlyate 
individuals  or  bodies  under  the  authority  of 
an  act  of  parliament.  Thus,  a  sewers  rate, 
not  i)eiti>;  imposed  directly  by  act  of  parllar 
menL  but  by  certain  persons  termed  "com> 
mfestoners  of  sewers.**  is  not  a  parliamentary 
tax;  whereas  the  income  tax,  whldi  is  di- 
rectly imposed,  and  the  amount  also  fixed, 
by  act  of  parllamenL  is  a  parliamentary  tax. 

PARLIAMENTUM  DIABOLICUM.   A  pai^ 

liament  held  at  Coventry.  3)>  Hen.  VI..  w!t 
in  Edward.  Earl  of  March  (afterwards  King 
Edward  IV.).  and  many  of  the  chief  nobil- 
ity were  attainted,  was  so  called:  but  the 
acts  then  made  were  annulled  by  the  suc- 
ceeding parllamenL  Jacob. 

PARLIAMENTUM  INDOCTUM  (Law  Lat.) 
Unlearned  or  lack  learning  parliament.  A 
name  plven  to  a  parliament  held  at  Cov- 
entry in  the  sixth  year  of  H<'iiry  IV..  un- 
der an  ordinance  requiring  that  no  law- 
yer should  be  chosen  knlghL  dtisen  or  bar> 
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gess;  "by  reason  whereoC,"  "ays  Sir  Ed- 
ward Coke,  "this  parliament  wa«  IrulUeas, 
and  never  a  good  law  made  tberest."  4  Inst 
48;  1  Bl.  Comm.  177. 

PARLIAMENTUM  INSANUM.  A  parlia- 
ment assembled  at  OzTord,  41  Hen.  III.,  so 
■tyled  from  the  madness  of  their  proeeed- 

luK^-  fi"*^  bf'i  aiiHo  tho  lonis  camp  with  armed 
men  to  it,  and  contentions  grew  very  high 
between  the  king,  lords,  and  commons, 
whcreh]^  many  ttUraordlnary  things  were 

done.  Jacob. 

PARLIAMENTUM  RELIGIOSORU M.  In 
most  convents  tin  if  has  been  a  common 
room  into  which  the  brethren  withdrew  for 
conversation ;  conferences  there  being  term- 
ed i>arjiameutum.  Lil<owise,  the  societies  of 
the  two  temples,  or  inns  ot  court,  call  that 
asMmbly  of  the  bendiera  or  govemora  where- 
In  they  confer  npon  the  fommnn  affairs  of 
their  several  houses  a  parliament"  Ja- 
eobu 

PAROCHIA  EST  LOCUS  QUO  DEQIT 
populus  alicujus  ecclesiae.  A  parish  is  a 
place  In  which  the  population  of  a  certain 
^QTCb  reildei.  6  Ck>lM»  67. 

PAROL  (more  properly  parole,  a  French 
word,  meaning  literally  "word"  or  "speech"). 
Oral :  by  word  of  mouth. 

 In  Contracts.  Verbal  or  merely  writ- 
ten, as  distinguished  from  sealed.  1  Chit. 
Coat.  1:  8  Johna  Caa  (N.  T.)  40. 

 In  Evidence.    Parol  evidence  Is  that 

delivered  verbally  by  witnesses  in  court. 

PAROLE. 

 In  International  Law.  The  agreement 

of  persons  who  have  been  taken  by  «a  en- 
«mr  that  they  will  not  again  take  np  arms 

against  those  who  captured  them,  either  for 
a  limited  time  or  during  the  continuance  of 
the  war.  Vattel,  Uy.  8.  c.  8,  5  161. 

—In  Criminal  Law.  A  form  of  condi- 
tional pardon,  by  which  the  convict  is  re- 
loase<l  before  the  expiration  of  his  term,  to 
remain  subject,  during  the  remainder  there- 
of, to  SQpervlslon  by  the  pnbllc  anttiorltlea. 

and  to  return  to  imprisonment  on  TloUltton 

of  the  conditions  of  tlie  parole. 

PAR0L8  FONT  PLEA.  Words  make  the 
plea.  5  Mod.  458:  T.  B.  18  Hen.  TI.  48. 

PARRICIDB  (from  Lat  pater,  father,  and 

cederr.  to  slay).  In  civfl  law.  One  who 
murders  his  father;  one  who  murders  his 
mother,  his  brother,  his  sister,  or  his  chil- 
dren.   Merlin.  Repert.;  Dig.  48.  9.  1.  3.  4. 

The  common  law  does  not  define  the  crime, 
and  makes  no  diffi  i'  im  ->  in  punishment  be- 
tween it  and  other  murders.  1  Hale,  P.  C. 
880. 

In  colloquial  \\?r.  the  term  is  applied  ac- 
cording to  its  derivative,  rather  than  its  civ- 
il-law meaning,  to  the  dayer  of  a  father  oaly. 

PARRICIDIUM.  In  the  drU  law.  Parrl- 
dde;  the  murder  of  a  pamt  Dig:  48.  9.  9. 

PARS  (I.af.)  .V  party  (to  a  suit).  Pnr>i 
actrijT,  a  party  plaintiff.     Reg   OrlR.  9a: 


Fleta.  lib.  2.  c.  63.  §  11;  Gierke.  Prax.  Cur. 
Adm.  tit  4.  Singularly  translated  In 
Dyer  (179a).  part  actress.    Pun  atretu.  8 

How.  St.  Tr.  St.li. 

i'ars  nil,  a  party  defeudauL  St.  Marlb.  c. 
18. 

PARB  ENITIA  (Lat)  111  oM  IhiglUh  law. 

The  Pliare  of  the  eldest  daughter  where  lands 
were  parted  between  daughters  by  lot,  she 
having  her  first  choice  after  the  division  of 
the  inheritance.  Co.  Litt  166b;  Glanv.  lib. 
7.  c.  3;  Fleta,  lib.  5.  c.  10.  §  "In  Dlvlsionem." 

PARS  GRAVATA.  In  old  practice.  A  par- 
ty aggrieved;  the  party  aggrieved.  Hardr. 

.50;  .1  i.eon.  237. 

PARS  PRO  TOTO.  Part  for  the  whole; 
the  name  of  a  part  used  to  represent  the 
whole;  as  the  roof  for  the  houae,  tea  tpttxn 

for  ten  armed  men.  etc. 

PARS  RATIONABILIS  (LaL  reasonable 
part) .  That  part  of  a  man's  goods  which  the 

law  gave  to  his  wife  and  children.  2  Bl. 
Comm.  492;  Magna  Charta;  9  Hen.  III.  c. 
18;  8  Steph.  Comm.  1S8»  864. 

PARSON.  In  eoeleslaetleal  law.  One  that 

hath  full  possession  of  all  th»*  rlfrbts  of  a 
parochial  church.  So  called  b<  i  anse  the 
church,  which  is  an  invisible  l)ody.  is  repre- 
sented by  his  person.  In  England  he  is  him- 
self a  body  corporate,  In  order  to  protect  and 
defend  the  church  (which  he  personates)  by 
a  perpetual  succession.   Co.  Lltt.  300. 

PARSON  IMPARSONA  (Lat)  A  pertona, 
or  pareoo.  may  be  termed  **imper«o«Mrt<i,**  or 

"impersonee."  only  in  regard  to  the  posses- 
sion he  hath  of  the  rectory  by  the  act  of  an- 
other. Oo.  Utt.  300.  One  that  Is  Indoeted 
and  In  possession  of  a  benefice,  e.  a  deaa 
and  chapter.  Dyer,  40.  221.  He  that  Is  In 
possession  of  a  church,  be  it  presentative  or 
appropriate,  and  with  whom  the  church  is 
fall.— i>er«oiHi  In  tlila  ease  meaning  the  pa- 
tron who  gives  the  title,  and  persona  imper- 
sonata  the  parson  to  whom  the  benefice  is 
glTOB  In  the  patron's  right  Rec  Jnd.  84. 

PART.  A  share;  a  purpart.  This  word  la 
also  used  in  contradistinction  to  counter- 
part. Covenants  were  formerly  made  in  a 
acrlpt  and  rescript  or  part  and  counterpart 

PART  AND  PERTINBNT.  In  Scotch  law. 
A  term  In  a  coaTiyaaoe  Inoliidlng  lands  or 
aerrftndes  held  for  ftorty  years  as  part  of. 


j  or    pertinent   to,  laii' 


oinryoil,  natural 


frnits  before  they  are  separated,  woods  and 
parks,  etc..  but  not  steelbow  stoclk.  oaleM 
the  lands  have  been  sold  on  a  rentaL  BeU. 

Diet.:  Ersk.  Inst.  2.  5.  8.  et  seq. 

PART  OWNERS.  Those  who  own  a  thing 
together,  or  In  common. 

—In  Maritime  Law.  A  term  applied  to 
two  or  more  persons  who  own  a  vessel  to- 
gether, and  iH>t  as  partners. 

In  general,  when  a  majority  ot  the  part 
owners  are  deslrons  of  employing  each  a  ship 
npon  a  particular  voyage  or  adventure,  they 
j  have  a  right  to  do  so  upon  giving  security  in 
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the  admiralty  by  stipulation  to  tiif  minority, 
If  required,  to  bring  her  back  and  restore  the 
ship,  or,  In  ease  of  her  loss,  to  pay  them  the 
value  of  their  respective  shares,  4  Bouv. 
Inst,  note  3780;  Abb.  Shipp.  70;  3  Kent, 
Comm.  {4tt  ISA.)  ISl:  Storr.  Fartn.  §  489; 
11  Pet.  (U.  S.)  175.  When  the  majority  do 
not  choose  to  employ  the  ship,  the  minority 
have  the  same  right,  upon  givinK  similar  se- 
curity. 11  Pet  (U.  S.)  175;  1  Uagg.  Adm. 
806;  Jacobsen.  Sea  Laws.  Ait. 

PARTE  NON  COMPARENTE  (Lat.)  The 
party  not  having  appeared.    Tlltt  OOndition 

of  a  ranse  called  "default." 

PARTE  QUACUMQUE  INTEGRANTE 
sublata,  tollitur  totum.  An  integral  part  be- 
ing taken  away,  the  wbole  is  taken  away.  8 

Cok«\  41. 

PARTEM  ALIQUAM  RECTE  INTELLl- 
gere  nemo  potest,  antequam  totum,  Herum 
atque  iterum.  perlegerit.  No  on'"'  ran  rightly 
understand  any  part  until  he  has  read  the 
whole  again  and  again,  t  Ooke,  S2. 

PARTES  FINIS  NIL  HABERUNT  (Lat 

tlif  parties  to  the  fine  had  nothing,  t.  e.. 
nothing  which  they  could  convey).  In  old 
English  pleading.  The  plea  to  a  fine  levied 
by  a  stranger,  and  which  only  bound  parties 
and  privies.  2  Bl.  Comm.  356*;  Hob.  334;  1 
P.  Wma.  saO;  1  Wooddeaon,  Leet  816. 

PARTIAL  LOSS.  A  l0B8  of  a  part  of  a 
thing,  or  of  its  value,  as  contrasted  with  a 

total  loss. 

 In  Maritime  Law.  Where  this  happens 

by  damage  to  an  article,  it  is  also  called  a 
particular  average  (g.  v.) 

PARTICEPS  CRIMINIS.  A  sharer  or  par- 
taker in  crime.  Applied,  also,  to  persons 
participating  in  an  illegal  or  Immoral  trans- 
action or  contract  not  criminal.  One  may 
b«'  ]Hu  tirep8  criminU,  and  not  in  pari  deUdo, 

124  N.  Y.  156. 

PARTICEPS  PLURES  SUNT  QUASI 
unum  corpus  in  eo  quod  unum  Jus  habent,  at 
oportet  quod  corpus  sit  integrum,  et  quod 
in  nulla  parte  eit  defectua.  Many  parceners 
are  as  one  body,  tnaamaeh  as  they  have  one 
light,  ar.d  it  is  necessary  that  the  body  be 
perfect,  and  that  there  be  a  defect  in  no  part. 
Co.  Utt  4. 

PARTICULA  (Law  Lat.)  In  old  English 
law.  FarceL  Perk,  c  10.  iS  674,  676,  679. 

PARTICULAR  AVERAGE.  Every  kind  of 
expense  or  damage,  short  of  total  loss,  which 
regards  a  particular  conoem,  and  Which  is 
to  be  wholly  home  by  the  proprietor  of  that 
concern  or  interest  alone.  2  Phil.  Ins.  S  354; 
1  Para.  Mar.  Law,  SM.  See  "ATerage." 

PARTICULAR  AVERMENT.   Sea  "Arer- 

ment." 

PARTICULAR  CUSTOM.  A  custom  which 
only  affoots  the  Inhabitants  of  some  particu- 
lar district. 

To  be  good,  a  particular  euitom  must  have 


been  used  so  long  that  the  memory  of  nut 
runneth  not  to  the  contrary;  must  have  been 
continued;  must  have  been  peaceable;  mast 
be  rea.sonable;  must  be  certain;  must 
consistent  with  itself;  must  be  consiatent 
with  other  cnatoma.  1  BL  Oomm.  74, 19. 

PARTICULAR  ESTATE.  An  estate  whlcb 

is  carved  out  of  a  larg*.r.  and  which  i»re- 
cedes  a  remainder;  as.  an  estate  for  yeara  to 
A.,  remainder  to  B.  for  life;  or,  tm  aalat» 
for  life  to  A.,  remainder  to  B.  in  tall.  Thle 
precedent  estate  is  called  the  "particular  es- 
tate." 2  Bl.  Comm.  165;  4  Kent,  Comm.  226; 
16  Vlner.  Abr.  216;  4  Ck>myn.  Dig.  32;  & 
Comyn,  Dtg.  U9,  See  'Remainder." 

PARTICULAR  LIEN.  A  right  which  a  per- 
son has  to  retain  property  in  respect  of  mon 
ey  or  labor  expended  on  such  partlcaiar 
property.  8ee14en." 

PARTICULAR  MALICE*  HUlce  against  a 
particular  person.  See  "Malice." 

PARTICULAR  STATEMENT.  In  Pennsyl- 
vania pleading  and  practice.  A  statement 
particularly  specifying  the  date  of  a  prom* 

Ise,  book  account,  note.  l)ond  (penal  or 
single),  bill,  or  all  of  them,  on  which  an  ac- 
tion is  founded,  and  the  amount  believed  by 
the  plaintiff  to  be  due  from  the  defendant. 
6  Serg.  ft  R.  (Pa.)  21.  It  Is  founded  on  the 
provisions  of  a  statute  passed  Marrh  21. 
1806.  See  4  Smith,  Pa.  Laws,  328.  It  U  an 
unmethodical  declaration,  not  reatrleted  to 
any  particular  form.  2  Serg.  &  R.  (Pa.) 
537;  3  Serg.  A  R.  (Pa.)  405;  8  Serg.  A  R. 
(Pa.)  816,  667;  S  Browne  (Pa.)  40. 

PARTICULAR  TENANT.  The  bold«r  oC  a 
particular  estate  («.  v.) 

PARTICULARS.  Bee  '*BIU  of  Farttonlaza.- 

PARTICULARS  OF  CRIMINAL  CHAR- 
ges.  A  prosecutor,  when  a  charge  is  general, 
is  frequently  ordered  to  give  the  defendant 

a  Btatemeiu  of  the  .Tts  charged,  which  Is 
called,  in  J:ni;land.  the  "particulars"  of  the 
charges. 

In  the  United  States,  a  bill  of  particulars 
Is  often  ordwtd  for  the  aame  purpose. 

PARTICULARS  OF  SALE.  When  proper- 
ty such  as  land,  houses,  shares,  rever.^ion.s, 
etc.,  is  to  he  sold  by  auction,  it  is  usuaUy 
described  in  a  document  called  the  '*partlc«> 
lars."  copies  of  "which  are  distributed  among 
intending  bidders.  They  should  fairly  and 
accurately  describe  the  property.  DarLTeaid. 
lU;  1  Dav.  Gonv.  51L 

PARTIES  (Lat.  pars,  a  part).  Those  who 
take  part  in  the  performance  of  an  act.  as. 
making  a  contract,  carrying  on  an  action.  A 
party  in  law  may  be  said  to  l>e  thoee  united 
in  Interest  In  the  performance  of  an  acL  It 
may  then  Ik*  conijinsod  of  or.f  or  more  per- 
sons. "Parties"  includes  every  party  to  an 
act  Tt  Is  alio  used  to  denote  all  the  tail* 

vidnal  peparate  persons  engaged  in  the  act,—" 
in  whic'h  sense,  however,  a  corporation  may 
he  a  party. 

——To  Contracts.  Thoae  persona  who  «»• 
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sage  themMlTM  to  do  or  not  to  do  the  mat- 
ters and  things  contained  In  an  agreement 

——In  Actions.  The  persons  seelving  re- 
lief, and  those  against  whom  reiief  is  sought, 
in  any  action.  Parties  are  either  "of  rec- 
ord." being  tliose  in  whose  name  the  suit  is 
brought,  or  who  are  named  as  defendants, 
and  "not  of  record,"  those  not  so  named,  but 
■wlio  h«v«  ft  benellelal  Interest  In  the  subject 
matter.  6  Ahh.  Pr.  (N.  S.;  N.  T.)  147. 

PARTITION.  The  division  which  Is  made 

between  several  perstms  of  landa>  tenements, 

or  hereditaments,  or  of  goods  and  chattels, 
which  belong  to  tli-  in  as  coheirs  or  copro- 
pribtors.  The  term  is  more  technically  ap- 
plied to  the  division  of  real  estate  made  be- 
tween coparcenerSk  tenants  in  common,  or 
Joint  tenants. 

Compulsory  partition  is  that  which  takes 
place  by  a  judicial  proceeding  for  that  pur- 
pose, without  regard  to  the  wlfflies  of  one  or 
more  of  the  owners. 

Voluntary  partition  is  that  made  by  the, 
owners  by  mntnal  consent. 

PARTNER.  One  who  Is  a  member  of  a 
partnership  (q.  v.) 

—Ostensible  Partners.  Those  held  out 
and  known  ss  partners,  and  who  In  reality 

are  such 

 Secret  Partners.  Those  whose  rela- 
tion to  the  partnership  Is  concealed. 

 Active  Partners.  Those  who  take  an 

active  part  in  the  eondnct  of  the  bunness. 
They  may  be  either  ostensible  or  secret  part- 
ners. 

 Silent  Partners.  Those  who  take  no 

active  part  In  the  management  of  the  busi- 
ness. They  may  be  either  ostensible  or  se 
cret  partners. 

 Dormant  Partners.  Such  as  are  both 

secret  and  silent  partners.  The  term  is 
sometimes  applied,  however,  as  meaning 
merely  a  secret  partner,  and  sonietiraes  as 
meaning  a  silent  partner.  Pars.  Partn.  §  31. 

 Nominal  Partners.  Such  as  are  appar- 
ently partners,  but  really  are  not. 

^—General  Partners.  Those  members  of 
a  limited  partnership  whose  liability  Is  not 
iiniited  by  special  agreement. 

 Special  Partners.   Those  members  of 

a  Umited  partnership  whose  liability  is  lim- 
ited. See  *Tartnerahlp."  Shmnaker,  Part- 
nership, 1S4. 

PARTNERSHIP.  The  relation  subsisting 
between  two  or  more  persons  who  liave  con- 
tracted together  to  share  as  common  owners 
the  profits  of  a  business  carried  on  by  aU  or 
any  of  them  on  behalf  of  all  of  them.  Bhu- 
naker,  Partnerihlp,  2. 

Elements: 

The  essential  elwnents  of  a  partnership 

are  (1)  a  contract  between  the  partners;  a 
true  partnership  being  always  formed  by 
oontraet  net  by  operation  of  law.  138  111. 
74 :  43  Mo.  391 :  63  Pa.  St.  273.  The  so-called 
partnership  by  estoppel  or  holding  out  is 
only  an  apparent  exception;  it  not  liclng  a 
true  partnership  ifUer  «e,  but  only  a  liabil- 
ity of  indiTiduals  to  third  persons  as  If  they 
me  partners.  (2)  A  tfiarlns  of  prollts;  hut 


the  proflts  must  be  shared  between  the  phrC- 

ners  as  common  owners  thereof,  not  because 
of  a  portion  thereof  being  due  to  a  party 
as  a  debt.  S  H.  L.  Cas.  2G8;  6  Colo.  564;  30 
Me.  384;  38  CaL  205;  28  Ohio  St,  319.  But 
oommnnlty  of  ownership  in  the  stock  or  cap- 
ital by  means  of  which  profits  are  earned 
is  not  essential.  15  Conn.  67. 
Tests: 

Profit  sharing,  therefore,  is  not  a  test,  nor 
is  mutual  agency,  for  mutual  agency  results 
from  partnership,  not  partnership  from 
agency.  The  true  test  is  the  intention  of  the 
parties  to  share  in  the  proflts  as  common 
owners.  An  agreement  to  ahare  both  proflts 
and  losses  is  prima  facie  but  not  conclusive 
evidence  of  intention  to  form  a  partnership 
(97  111.  303),  as  is  an  agreement  to  share 
profits  with  nothing  said  about  losses  ( 145 
U.  S.  611),  or  with  a  stipulation  apalnst  the 
liability  of  one  of  the  partips  for  losses  (18 
Fed.  88^);  but  not  an  agreement  to  share 
gross  returns  (IS  III.  81:  20  N.  Y.  9S).  or 
to  share  losses  or  fxponpes  only  (92  111.  103; 
132  Mass.  423).  Th<>  common  ownership  of 
property  does  not  create  a  partnership  on- 
less  it  be  employed  in  business  for  common 
profit.  27  Iowa,  131. 

Classlflcation: 

Partnerships  classified  with  referpuce  to 
the  nature  of  the  association  are  either  (1) 
ordinary  partnerships,  (2)  limited  partner- 
ships, being  those  wherein  the  liability  of 
one  or  more  partners  is,  by  compliance  with 
certain  statutory  provisions,  limited  to  the 
amount  of  their  contribution  to  the  capital 
stock,  or  (S)  jolnt'Stock  companies^  being 
I)nrrn<Tships  with  a  capital  stodc  divided  In- 
to tranbferable  shares. 

Partnerships  classified  wffli  reference  to 

tholr  pxff'nt  are  either  (D  univerpal  part- 
nerships, being  those  In  which  the  pieties 
bring  into  the  firm  all  their  proper^,  of 
whatever  nature,  and  employ  all  their  serv- 
ices for  the  common  benefit,  (2)  general 
partnerships,  being  those  formed  to  transact 
some  general  class  of  business,  or  (3)  spe* 
cial  or  particular  partnerships,  being  thMS 
formed  for  a  particular  transaction. 

Partnerships  classified  with  reference  to 
their  baslness  are  either  (1)  trading  or  com- 
mercial partnerships,  being  those  whose 
business  consists  In  buying  or  preparing  for 
sale  and  selling  commodities  for  profit,  or 
(2)  nontrading  partnerships. 

PARTNERSHIP    IN   COMMENDAM.  In 

Louisiana  law.  Partnership  in  commendam 
Is  fonnf-d  by  a  contract  by  which  one  person 
or  partnership  agrees  to  furnish  another 
person  or  partnership  a  certain  amount,  ei- 
ther in  property  or  inotiey,  to  be  employed 
by  the  person  or  partnership  to  whom  It  is 
famished.  In  his  or  their  own  name  or  firm, 
on  condition  of  receiving  a  share  In  the 
proflts,  in  the  proportion  determined  by  the 
contract,  and  of  brint?  liahU'  to  losses  and 
pxpenses  to  the  amount  furnished,  and  no 

more.  Civ.  Code  La.  art  2839. 

PARTURITION.  The  act  of  giving  birth 
to  a  child.  Sse^Wrth." 
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PARTUS  (Lat.)  Tho  child  just  before  it 
to  born,  or  Immediately  after  its  birth;  otl- 
■prins. 

PARTU8  EX  LEQITIMO  THORO  NON 

certius  noBCit  matrem  quam  genitorem  suam. 
The  offspring  of  a  lejiiiimate  bed  knows  not 
his  mother  more  cfertalnlj  than  his  father. 
Fortaaeuab  g>  4S* 

PARTUS  SEQUITUR  VENTREM.  The  oft- 
Bprinp  follow  the  conditiou  of  the  mother. 
Inst.  2.  1.  l!>.  This  is  the  law  In  the  case 
Of  slaves  and  animals  (1  Bouv.  Inst,  notes 
lt7,  602),  but  with  regard  ta  tn&augk,  chil- 
dren follow  the  condition  of  the  father. 

PARTY.  8ee  "Partlea." 

PARTY  JURY.  A  jmy  de  meHetate  Uivuae 

(q.  V.) 

PARTY  STRUCTURE.  A  structure  sepa- 
rating buildings,  stories,  or  rooms  which  be- 
long to  different  owners,  or  which  are  ap- 
proached by  distinct  staircaaea  or  separate 
entrances  from  without,  whether  the  aame 
be  a  parfition,  arch,  floor,  or  other  structure. 
St  18  &  19  Vict  c.  122,  9  3.   Mozlcy  &  W. 

PARTY  WALL.  A  wall  erected  on  the  line 
between  two  adjoining  estates,  belonging  to 
different  pf-rsons.  for  the  nae  oC  both  eatates. 
2  Bouv.  Inst,  note  1616. 

It  la  ordinarily  owned  In'  common  hy  the 
adjoining  owners,  hut  may  bp  divided  longi- 
tudinally or  divided  latituainally,  the  sec- 
tlona  being  aubjeet  to  mutual  eaaements.  or 
it  may  belong  to  one  owner,  and  be  subject 
to  an  easement  in  favor  of  the  other.  50  N. 
Y.  646;  n  IlL  118. 

PARUM  CAVET  NATURA.  Nature  takes 
little  heed.   2  Johns.  Cas.  (N.  Y.)  127,  166. 

a 

PARUM  CAVI88E  VIDETUR.  In  Roman 
law.  Ho  seems  to  liave  taken  too  little 
care.  A  form  uaed  by  Judfea  In  pronounc- 
ing sentence. 

PARUM  DIFFERUNT  QUAE  RE  CON- 
cordant.  Things  differ  but  little  which  agree 
In  anhataace.  2  Bnlat  8d. 

PARUM  EST  IJkTAM  E88E  gENTEN- 

tlam,  nisi  mandetur  executioni.  It  is  not 
enough  that  seutcace  should  be  given,  unless 
It  be  committed  to  execution.  Go.  Utt.  289. 

PARUM  PROPICIT  8CIRE  QUID  FIERI 

debet,  si  non  cognoscas  quomodo  sit  factu- 
rum.  It  avails  little  to  know  what  ought  to 
be  done,  if  you  do  not  know  how  It  la  to  be 

done.    2  Inst,  r.i-n. 

PARVA  SERJANTIA  (Law  Lat.)  In  old 
Ehigllsh  law.  Petty  scrjeanty.  Fleta,  lib.  1, 
c.  11.  Called  also. /ian^a  aer^nleria.  Magna 

Carta,  ft  H<n,  III.  c.  27. 

PARVUM  CAPE.  See  "Petit  Cape." 

PAS  (Fr.)  Precedence. 

PASCHA  (Law  Lat.;  Law  Fr.  ixKchf).  In 
old  Eugiish  law  and  practice.    Eai^ter.  Df 


trnnino  raftrJme.  of  the  term  of  EastCT. 
Bracton,  fol.  246b.  A  die  Faschae  in  qulih 
deoim  Met,  from  the  day  of  Easter  in  fif- 
teen (lays;  after  fifteen  days  of  Easter.  Reg. 
Jud.  ;>(>;  3  111.  Comm.  Api)end.  No.  iii.  §  3. 

PASCUA  8ILVA  (Lat.)  In  the  dvU  Inw. 
A  feeding  wood;  a  wood  devoted  to  the  feed* 

iug  uf  cattle  t  qitar  pastui  pecu4uin  detUmat* 

>sl).    Dig.  50.  Iti.  3U.  5. 

PASS. 

In  Praetioe.   To  proceed;  to  be  en* 

tered.  A  verdict  or  Judgment  is  said  "to 
pass  for"  a  party  where  it  is  delivered  in  his 
favor.  This  term  is  dlrectljr  taken  from  the 
old  French  jMMter. 

In  Conveyancing.  To  go  from  on^-  i)^^r- 
son  to  another:  to  be  transferred.  "The 
namea  of  things  by  which  they  pass  in  aa- 
aurancea."  Hale.  Anal.  §  xzlv.  **Bt  what 
names  things  pass."  Id.  §  xxxv. 

To  convey  or  transfer.  "To  pass  an  es- 
tate."' "Effectual  words  to  pass  the  inter- 
est" Id.  i  XXXV.  "The  passing  of  estatea." 
Id. 

PASSAGE  MONEY.  The  sum  claimable 
for  lilt  (  onvcyance  of  a  person,  with  or  with- 
out luggage,  on  the  water. 

The  dltterance  between  freight  and  pnaaage 

money  is  this,  that  the  former  is  claimable 
for  the  carriage  ot  goods,  and  the  latter  for 
the  carriage  of  the  person.  The  same  rules 
which  govern  the  claim  for  freight  affect 
that  for  paeaage  money.  S  Chit  Com.  Law, 
424;  1  Pet  Adm.  (N.  Y.  i  !2t,;  :>  Johns.  (N. 
Y.)  335.   See  "Common  Carriers  of 


PA88AQI0.  An  andent  writ  addreaaed  to 

the  keepers  of  the  ports  to  permit  a  man 
who  had  the  king's  leave  to  pass  over 
Reg.  Orig:  192. 

PA88AQIUM  (Law  Lat;  Law  Ft. 

from  pnxxa:  to  pass).  In  old  English  law. 
Pasftage;  a  passing  over  sea:  a  voyage 
Reg.  Orig.  198b.  A  term  frequently  used  in 
the  law  of  eaaoina,  in  the  days  of  the  Cru- 
sades. Bracton.  fol.  SS9:  Fleta.  lib.  6.  c.  8. 

PASSATOR.  He  who  has  the  intereat  or 
command  of  the  passage  of  a  rlTor;  or  a  lord 
to  whom  a  duty  la  paid  tm  paaaaga.  Whar* 

ton. 

PASSENGER.  One  who  has  taken  a  place 
in  a  public  conveyance  for  fha  purpose  ot 

being  transported  from  one  place  to  another. 
One  who  Is  so  conveyed  from  one  place  to 
another. 

Though  the  relation  of  passenger  and  cmr> 
rier  is  In  a  aenee  a  matter  of  contract,  on 

^act  ount  of  the  duty  of  the  carrier  to  receive 
all  persons  without  discriminations,  the  im- 
plications of  contract  are  broader  thaii  la 
other  caaee.  Thus,  one  le  a  passenger  on 
a  train  which  be  took  by  mistake.  64  Tex. 
536;  40  Ind.  37. 

One  who  is  carried  gratuitously  ie  a  pas- 
senger, as  is  one  who  has  not  yet  paid  hit 
fare  (57  N.  Y.  Super.  Ci.  :^4«;  AC  ^To  Ar>p. 
555),  but  DOt  one  who  deblgus  evading  pay- 
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ment  of  fare  (157  Mass.  377),  even  by  ustOf 
a  iMUM  issued  to  another  (107  Ind.  442). 

An  employe  of  fhe  mnUar  not  engaged  in 
the  management  of  the  particular  train  is  a 
passenger  (69  Qa.  715;  but  see  85  N.  Y.  267), 
mm  is  an  flBipl0F»  Of  anotlMr  eurior  under 
contract,  as  an  express  messenger  (56  Ark. 
694),  or  a  postal  clerk  (95  N.  Y.  562:  57  Fed. 
166). 

TbB  relation  of  passenger  and  carrier  be- 
gins the  momont  one  goM  on  fhe  carrier's 
premises  to  take  passage  on  one  of  its  trains 
(58  Ga.  461;  36  Fed.  72;  40  Barb.  [N.  Y.J 
646 )»  and  is  not  ended  until  the  paaienger 
lenTes  the  oonyeyanoe  and  the  carrier's  prem- 
ises (65  Ksn.  6SS:  146  Haas.  241;  9  Tex.  Clr. 
Ajfp.  6M). 

PASSIVE  DEBTS.  In  the  civil  law.  All 
the  sums  of  which  one  Is  a  debtor,  as  dis- 
Ungntthed  from  **actlfe  debt^-Hhose  which 

are  owed  to  one;  the  terms  being  used  in 
the  same  sense  as  "bills  payable"  and  "bills 
rsortvahle."  The  term  **pBnlve  debt"  is  al- 
so used  to  indicate  one  upon  which  no  inter- 
est is  payable,  as  distinguished  from  "active 
«sht»"^ine  which  dnws  interest 


of  pasture.  White,  New  Reoov.  bk.  t,  tit  1, 

c.  6.  9  4. 

PASTURES.  Lands  upon  which  beasts 
feed  themselves.  By  a  grant  of  pastures,  the 
land  itself  pssses.  1  ThomMi  Go.  Utt  lOi. 


PA88IVe  TRU9T.   See  'Trust" 
PASSIVE  USE.  A  permisslTe  use  («.«.) 

PASSPORT  <Fr.  paattr,  to  psss»  fori,  har- 
bor or  gate). 

In  Maritime  Law.  A  paper  containing 
a  permission  from  the  neutral  state  to  the 
captain  or  master  of  a  ship  or  veaael  to  pro- 
ceed on  the  Tojrage  propoaed.  It  nsnally  con- 
tains  his  naifie  and  residence,  the  name, 
property,  description,  tonnage,  and  destina- 
tkm  9t  ttie  ship,  the  nature  and  quanti^  Of 
the  cargo,  the  place  from  whence  It  comes, 
and  its  destination,  with  such  other  matters 
as  the  practice  of  the  plai  o  rfqulrcs. 

It  is  also  called  a  "sea  brief,"  or  "sea  letr 
ter."  But  Ifarriial!  dlsUngnidies  aea  letter 
from  passport,  which  latter,  he  says,  is  in- 
tended to  protect  the  ship,  while  the  former 
relates  to  the  cargo,  destination,  etc.  See 
Jaoobaen,  Sea  Laws.  66,  note.  This  docu- 
ment Is  indispensably  necessary  In  time  of 
war  for  the  safety  of  every  neutral  vesseL 
Marsh.  Ina  bk.  1.  c.  9,  i  6,  317,  406b. 

A  Mediterrsneaa  peas  or  protection 
against  the  Barbary  powers.  Jacobssn,  Sea 
Laws,  66.  note;  Act  Cong.  1796. 

 -In    International  Law.   A  document 

granted  in  time  of  war  to  protect  persona  or 
property  from  the  general  operation  St  hos- 
tilities. Wheaton.  Int.  I>aw,  475;  1  Kent 
Comm.  161;  6  Wheat  (U.  S.)  3. 

An  oflklsl  letter  of  Identlflcatlon,  given  to 
travolpra  in  most  countries  of  continental 
Europe.  These  are  intended  to  protect  them 
on  their  journey  from  all  molestation  while 
they  are  obedient  to  the  laws.  Passports  are 
also  granted  by  the  secretary  of  state  to  per- 
sons travelling  abroad,  certifying  that  they 
are  ciUsens  of  the  United  States.  9  PeL  (U. 
B.)  <M.  See  1  Ktat  Comm.  16S,  IM;  Mer^ 
Iln,Ss|wrt 

PASTO  (Spanish:  from  Lat.  pastwi,  q.  r.) 
In  Spanlah  law.  Feeding;  pasture;  a  right 


PA8TUS.  The  procuration  or  proTislon 

which  feudal  tenants  were  bound  to  make  for 
their  lords  at  certain  times,  or  as  often  as 
they  made  a  progress  to  their  landa  It  was 
often  conTorted  into  money.  Wharton. 

PATEAT  UNIVERSIS  PER  PRAESEIk 
tea.  Know  all  men  by  these  presents. 

PATENT.  A  grant  of  some  privilege,  prop- 
erty, or  anthorlty,  made  by  the  govwnment 

or  sovereign  of  a  country  to  one  or  mors  in* 

divldualB.   Phil.  Pat.  1. 

As  the  term  was  originally  used  In  Eng- 
land, it  signified  certain  written  instruments 
emanating  from  the  king,  and  sealed  with 
the  great  seal.  These  instruments  conferred 
grants  of  lands,  honors,  or  franchises;  they 
were  called  **letter8  patent,"  from  being  de- 
livered open,  and  by  way  of  contradistinction 
from  instruments  like  the  French  lettrea  de 
cachet,  which  went  out  sealed. 

In  the  United  States  the  word  "patent"  Is 
sometimes  understood  to  mean  the  title  deed 
by  which  a  government,  either  state  or  feder- 
al, conveys  its  landa  But  in  its  more  usual 
acosptntlon  It  Is  understood  as  referring  to 
those  instruments  by  which  the  United 
States  secures  to  Inventors  for  a  limited 
time  the  exdnMye  nss  of  their  own  invent 
tions. 

PATENT  AMBIGUITY.  One  arising  from 
the  words  of  an  instrument,  and  hence  ob- 
vious on  Its  face  t>efore  attempting  to  ap- 
ply the  words  to  the  subject  matter.  See 
"Latent  Amblgalty." 

PATENT  OF  PRECEDENCE.  Letters  pat- 
ent granted,  in  England,  to  such  barristers 
as  the  crown  thinks  fit  to  honor  with  that 
mark  of  distinction,  whereby  they  are  enti- 
tled to  such  rank  and  prfaudience  as  are  as- 
Signed  in  their  respective  patents,  which  ia 
aometlmes  next  after  the  attorney  general, 
but  more  usually  next  after  her  majesty's 
counsel  then  being.  These  rank  promiscu- 
ously with  the  klni^a  (or  queen's)  oovilid, 
but  are  not  the  sworn  servants  of  Uie  crown. 
3  Bl.  Comm.  28;  3  Steph.  Comm.  274. 

PATENT  RIGHT.  A  right  of  exclusive 
aale  or  maanfaetnre  asenrsd  by  a  patent 

PATENT  ROLLS.  In  Bngllsh  law.  Rolls 

containing  the  records  of  letters  patent 
granted  by  the  crown  since  the  year  1516. 
The  earlier  of  these  reooids  are  deposited 
in  the  Tower,  the  others  are  In  the  Rolls* 
Chapel.  Hubback.  Bv.  Success.  616.  617, 
where  a  partienlar  description  is  giTin. 

PATENT  WRIT.  In  old  praeUoe.  An  open 
writ;  one  not  dosed  OT  sealed  vp.  See 

"Close  Writs." 
PATER  (Lat)   A  father;  the  fatller.  In 


Digitized  by  Google 


* 


PATSR^AliII#IA8 


PATSIA 


tlitt  ciTii  law,  this  word  muuMtnm  indud- 
•d  oru*  (gnmdfatber).  Dig.  60. 16. 201. 

PATER-FAMILIAS  (Lat.)     In  dvU  law. 

One  who  was  .sui  }uri$f  and  DOt  tubject  tP 
the  i>aternal  poweft-. 
In  ordvr  to  give  a  oorrect  Idea  of  what 

was  nndorstoorl  In  the  Roman  law  by  this 
term,  it  is  proper  to  refer  briefly  to  the  ar- 
tificial organization  of  tha  Roman  family. — 
the  greatest  moral  phenomenon  lu  the  his- 
tory of  the  human  race.  The  comprehen- 
sive term  faniilia  ♦•nihraced  both  persons  and 
property.  Money,  lands,  houses,  slaves,  chil- 
dren, all  constituted  part  of  ttila  artificial 
family,  this  juridical  entity,  this  legal  patri- 
mony, the  title  to  which  was  exclusively 
vested  in  the  chief  or  pater-familias,  who 
alone  waa  oapag  dominiit  and  who  baiooged 
to  himMlf .  9iH  furU. 

The  word  pater-familias  is  by  no  means 
aqnivalent  to  the  modern  expression  father 
of  a  family,  but  means  "proprietor."  in  the 
strongest  sense  of  that  term.  It  is  he.  qui 
in  domo  dominium  hobct.  In  whom  were 
centered  all  property,  all  power,  all  author- 
ity. He  was,  in  a  word,  the  lord  and  master, 
whose  authority  was  nnliralted.  No  one  but 
h'"  who  was  xui  juris,  who  was  patrr  famiU- 
Csi,  was  capable  of  exercising  any  right  of 
property,  or  wielding  any  superiority  or 
power  over  anything,  for  nothing  could  be- 
long to  him  who  was  himself  alieni  juri/t. 
Hpii«  •  t)ip  children  of  the  filii-famiJias.  as 
well  as  those  of  slaves,  belonged  to  the  pa- 
ter-famiJUi».  In  the  eame  manner,  every- 
thlrti,'  that  was  acquired  by  the  sons  or  slaves 
formed  a  part  of  the  f am  ilia.  and.  conse- 
Qoently.  belonged  to  its  chief.  This  absolute 
property  and  power  of  the  pater-familias 
only  ceased  with  his  life,  unless  he  volun- 
tarily parted  with  them  hv  a  salp;  for  the 
alienation  by  sale  is  invariably  the  symbol 
resorted  to  for  the  purpose  of  diesolving  the 
stern  dominion  of  the  pnfrrfnmilia.i  over 
thop«  bo'ontjinR  to  the  familia.  Thus,  both 
cmnmit-ation  and  adoption  are  the  results 
of  imagloary  salee. — per  imaginariat  ventU' 
tUmen.  As  the  daughter  remained  In  the  fam- 
ily  nf  her  father,  grandfathf^r.  or  great- 
grandfather, as  the  case  might  be.  notwith- 
standing her  marriage.  It  followed  as  a  nec- 
essary consequence  thst  the  child  never  be- 
longed to  the  same  familv  as  its  motlyr. 
Tii'Tc  !-<  no  civil  relation.<»hlp  hr-twppn  them; 
they  are  natural  relations — rnnnati. — but 
they  are  not  legally  related  to  each  other.— 
afjvati.  ard  therefore  the  child  npvnr  inhf^r- 
its  from  its  mother,  nor  the  mother  from  her 
child.  There  was,  however,  a  means  hy 
which  the  wife  might  enter  into  the  family 
and  subject  herself  to  the  power  of  her  hus- 
band, in  manu  ninrili.  and  thiTohv  pstahlish 
a  legal  relationship  between  lierself  and  her 
hnshand.  This  marital  power  of  the  hns- 
band  over  the  wife  was  generallv  acquired 
either  cnemptinnc.  bv  the  purchase  of  the 
wife  by  the  husband  from  the  pntrr-familias, 
or  «««.  bv  the  prescription  based  on  the  pos 
session  of  one  year.— the  same  hy  which  the 
title  to  movable  property  was  acquired  ac- 
cording to  tile  principles  governing  the  usu- 
fOfMo  (um  Mpen,  to  olrtatn  hr  use).  An- 


other mode  of  obtaining  the  same  end  waa 
'the  eonfarreafto,  a  sacred  ceremony  perform- 
ed by  the  breaking  and  eating  of  a  small 
cake,  /orreusi,  by  the  married  couple.  It 
was  sappoeed  that  by  an  obaervaoee  of  this 
ceremony  the  marital  power  was  produced 
by  the  intervention  of  the  gods.  This  sol- 
emn mode  of  celebrating  marriages  was  pe- 
culiar to  the  patrician  families.  By  means 
of  these  fletlons  and  ceremonies,  tbe  wife  be- 
came, in  the  eye  of  the  law.  the  daughter  of 
her  husband,  and  the  sister  of  tbe  chlldrra 
to  whom  she  gave  birth,  who  would  other- 
wise have  been  strangers  to  her.  Well  might 
Gaius  say,  Fere  nulli  alii  sunt  honunes  qui 
tuh  ni  in  Uberot  hObmiU  flOteStalOSI*  f—ISW 
not  habemu*. 

This  extraordinary  organisation  of  the  Ro- 
man faniily,  and  the  unlimited  powers  and 
authority  vested  in  the  paier-familia*,  con- 
tinued until  the  reign  of  Justinian,  wtao.  by 
his  118th  Novel,  enacted  on  the  9th  of  Au- 
gust. 544.  abolished  the  distinction  between 
the  agnatic  and  cufjnatio.  and  established  the 
order  of  inheritance,  which,  with  soma  mod- 
Iflcatlons,  oontinoee  to  exist  at  the  presesit 
day  in  all  countries  whose  Jurisprudence  is 
based  on  tbe  civil  law.    See  "Patrla  Po- 


PATER  IS  EST  QUEM  NUPTIAE  DE- 
monstrant.  The  father  is  he  whom  the  mar- 
riage points  ont  1  BI.  Comm.  446;  7  Mart. 

(N.  S.;  I.a.)  548.  553;  Dig.  Z.  4.  Z;  1  BouT. 
Inst,  notes  273.  304,  322;  Broom,  Leg.  Max. 
(Sd  London  Bd.)  468. 
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PATER  PATRIAE,  nithsroftko 
See  "Parens  PatrlM." 

PATERNA  PATERNIS  (Lat.  the  fathers 
to  the  father's).  In  French  law.  An  ex- 
presslott  nssd  to  signify  that  in  a  snoeeMlon, 

the  property  coming  from  the  father  of  the 
deceased  descends  to  his  paternal  rt  iations. 

PATERNAL.  That  which  l)eIongs  to  the 
father  or  comes  from  him;  as.  paternal  pow- 
er, paternal  relation,  paternal  estate^  vrntm- 
nal  line.  See  "Line." 

PATERNAL  POWER.  The  authority  law- 
fully exercised  by  parents  OTsr  th^  dill* 

dren.   See  "Father." 

PATERNAL  PROPERTY.  That  which  de- 
scends or  comes  from  the  father  and  other 
ascendants   or   collaterals  of  the  jmttnai 

stork.    Dnniat,  tit.  3,  §  2.  note  11. 

PATERNITY.  The  state  or  coaditloa  of  a 
father. 

PiVriBULATBD.  Ranged. 

PATIBULUM.  In  old  EngUsh  law.  a  gal- 
lows or  glMMt  Pleta,  Uh.  1.  «.  S.  i 

PATIENS.    In  the  civil  law.  the 
party  to  a  transaction.  The  oorrelaUve 
Isapeiw.  See '*AgeBt  SMd  Fftdent.** 

PATRIA  (iJit.)  The  country:  the  men  of 
the  neighborhood  competent  to  serve  on  a 
Jury;  a  Jury.  This  word  is  nearly 
nooa  wtth  9«to  (q, « J 
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PATRIA  LABORIBUS  ET  EXPENSIS 
non  debet  fatigari.  A  Jury  ought  not  to  be 
baraaeed  by  labora  nd  expenm.  Jeok.Gait 
Gu.  6. 

PATRIA  P0TESTA8  (Lat.)  In  civil  law. 
The  paternal  i>ower;  the  authority  whicb  the 
hiw  Tests  in  the  father  over  the  penons  taoA 

proporty  of  his  IfKitiniate  children. 

One  of  the  effects  of  marriage  is  the  pa- 
ternal authority  over  the  children  born  in 
we<l!o'k.     In  the  early  perind  of  the  Ro- 
man history,  the  pati  rnal  authority  was  uii- 
liiuited.    The  I'aliior  had  the  absolute  con- 
trol over  his  children,  and  might  even,  as 
the  domestic  magistrate  of  Ms  family,  con- 
demn thorn  to  (Itarh.    Th<  y  cnnlt]  acquire 
nothing  except  for  the  beueht  of  the  pater- 
famUiaa  (q.  v.),  and  they  were  even  liable  to 
be  sold  and  reduced  to  slavery  by  the  author 
of  their  existence.    But  in  the  progress  of 
<  i \  ilization.  this  stern  rule  was  pradiially 
relaxed.  The  voice  of  nature  and  humanity 
Ufltened  to  on  bebalf  of  the  omyreseed 
eliUdren  of  a  cruel  and  heartless  father.  A 
pSMage  in  the  37th  book  (title  12,  8  &)  of 
the  Fandeets  Inftorma  as  that,  ia  the  year 
870  of  Rome,  the  emperor  Trajan  compelled 
a  father  to  release  his  son  from  the  paternal 
authority,  on  account  of  cruel  treatment. 
The  same  emperor  sentenced  a  father  to 
traaaportatlon  beeanse  he  had  killed  his  son 
In  a  hunting  party,  althonph  the  son  had 
been  guilty  of  adultery  with  his  stepmother; 
for.  says  Marcianus,  who  reports  the  case, 
poIHa  poiesiM  in  pietate  debet,  non  in  atro- 
tUate.  eontittere.  Ulplanus  says  that  a  fa- 
ther is  not  permitted  to  kill  his  son  without 
a  Judgment  from  the  prefect  or  the  presi- 
dent of  the  proTlBce.    In  the  year  981  of 
RoBMf  the  cmporor  .Mcxander  Sevenis  ad- 
dressed a  ( onstitution  to  a  father,  which  is 
foiiiKl  in  lx)ok  8.  tit.  17.  S  •-.  of  the  Justinian 
Code,  in  which  he  says:  "Your  patenial  au- 
thority authorises  yon  to  chastise  your  son. 
and,  if  ho  pprsists  in  his  mir^ronrliut.  you 
may  bring  him  before  the  president  of  the 
province,  Who  will  aeBtence  him  to  such  pun- 
ishment as  you  may  desire."    In  the  same 
book  and  title  of  the  Code  we  And  a  consti- 
tution of  the  emperor  Constantin<^.  dated  in 
the  year  of  Rome  1065.  which  inflicts  the 
pnnlsbmeBt  denonncsd  a^aliiat  parricide  on 
the  father  who  shall  be  convicted  of  having 
killed  his  son.    The  power  of  selling  the 
dblld,  which  at  first  was  unlimited,  was  also 
BHUch  restricted,  and  Anally  altogether  abol- 
ished, by  subsequent  legislation,  especially 
during  the  empire.    Pauliis.  who  wrote  about 
the  middle  of  the  tenth  century  of  Rome,  in- 
farma  aa  that  tihe  father  ooaM  only  sell  his 
child  In  case  of  extreme  poverty. — mvtem- 
platione  crtremac  necffisitatia  out  alimenta- 
rnm  gratia.   In  1039  of  Rome,  Diocletian  and 
Maylmlan  declare  lA  a  rescript  that  it  is  be- 
yond dmbt  (nnnlfnHtmtmi  hnin)  that  a  fa- 
ther ran  neither  sell  rnr  pledrre  rmr  donate 
his  children.    Constantine,  in  1059.  permit- 
ted the  sale  by  the  father  of  his  child  at  Its 
birth,  and  when  forced  to  do  so  by  abject 
poverty. — propter  nimiam  paupertatem  eges- 
MMlNfvtf  vUiu9;  and  the  same  law  la  re- 


enai  ted  In  the  Oode  of  J«Bttala&.  Gode,  4. 

43.  2.  3. 

The  IMher.  btlag  booiid  to  tademnlfy  the 

party  who  had  been  injured  by  the  offenses 
of  his  child,  could  release  himself  from  this 
responsibility  by  an  abandonment  of  the 
Offender,  in  the  same  manner  as  the  master 
cottld  abandon  his  slave  for  a  similar  pur^ 
pose, — iiiijuli  causa  iiuiuciparf.  This  power 
uf  abandonment  continued  to  exist,  with  re- 
gard to  male  children,  up  to  the  time  of 
(laius,  in  the  year  925  of  Rome.  But  by  the 
Institutes  of  .Justinian  It  is  forbidden.  Inst. 
4.  8.  7. 

With  regard  to  the  rights  of  the  father  to 
the  property  the  child  might  acquire.  It  was 

originally  as  extensive  and  absolute  as  if  it 
had  been  acquired  by  a  slave.  The  child 
could  possess  nothing  nor  acquire  anything 
that  did  not  belong  to  the  father.  It  Is  true, 
the  child  might  possess  a  pemliuni,  but  of 
!liis  he  had  only  a  precariou.s  enjoyment, 
subject  to  the  will  and  pleasure  of  the  father. 
Under  the  first  emperors,  a  distinction  was 
made  in  favor  of  the  son  as  to  such  property 
as  had  l>een  acquired  by  him  in  the  army, 
which  was  called  autrense  peculium,  to 
which  the  son  acquired  a  title  in  himself. 
Constantine  extended  this  rule  by  applying 
it  to  su<  h  [iropi  rty  a?  the  child  had  acquired 
by  services  in  offices  held  in  the  state,  or  by 
following  a  liberal  profesdon.  This  waa  de* 
nominated  quasi  castrense  pecuHum.  He  also 
created  the  iKTuUum  adrcntilinm,  which  was 
composed  of  all  property  Inherited  by  the 
son  from  his  mother,  whether  by  will  or 
intettat :  but  the  fKOier  had  the  nsnfract  of 
this  prruHum.  Arcadius  and  Honorius  ex- 
tended it  to  every  thing  the  sou  acquired  by 
succesdon  or  donations  from  his  grandfather 
or  mother  or  other  ascendants  in  the  matei^ 
nal  line.  Theodosius  and  Valentinian  em- 
braced In  It  whatever  was  given  by  one  of 
the  spouses  to  the  other,  and  Justinian  in- 
cluded In  It  cTerythlng  acquired  by  the  eon, 
except  such  as  was  produced  by  property  be- 
longing to  the  father  himself.  It  is  thus 
seen  that,  by  the  l^Matlon  of  Jaittliian  and 
his  predecessors,  the  paternal  power  with 
regard  to  property  was  almost  entirely  de- 
stroyed. 

The  paterfamilias  had  not  only  under  his 
paternal  pbwer  his  own  children,  bat  also 

the  children  of  his  sons  and  grandsons,— In 
fact,  all  his  descendants  in  the  male  line; 
and  this  authority  continued  In  full  force 
and  vigor,  no  matter  what  might  be  the  age 
of  those  subject  to  It.  The  highest  offices  In 
the  governtiK  iit  did  not  relea.se  the  Incum- 
bent from  the  paternal  authority.  The  vic- 
toriona  genend  or  eoDaal  te  whom  the  hoa> 
ors  of  a  triumph  were  decreed  by  the  senate 
was  subject  to  the  paternal  power  in  the 
same  manner  and  to  the  same  extent  as  the 
humblest  cltisen.  It  is  to  be  obeerred.  how- 
ever,  that  the  domestle  sabjectlon  'did  not 
Interfere  with  the  capacity  of  exercislnp:  the 
highest  public  functions  in  the  state.  The 
children  of  the  daughter  were  not  subject  te 
the  paternal  authority  of  her  father. — they 
entered  into  the  family  of  her  husband.  Wo- 
men could  sever  eierciaa  the  paternal  power. 
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And  even  when  a  woman  waa  herself  sui 
jurit,  she  could  not  exercise  the  palerual 
power.  It  is  for  this  reason,  Ulpian  observes, 
that  the  family  of  which  a  woman,  sui  jurU, 
WW  the  head,  matei^familUu,  eommenoed 
and  ended  with  hor, —  mttlicr  an  tern  fnmijiae 
9uae  et  caput  vt  finis  est.    1  Ortolan,  191  et 


from  the  father,  and,  hy  e: 
moihor  or  other  ancestor. 


rteaiion,  from  the 


The  modern  civil  law  has  hardly  preserved 
any  features  of  the  old  Roman  Jurisprudence 
concerning  the  paternal  power.  Article  233 
of  the  Looiaiaiia  Code  provides,  it  is  true, 
that  A  ehlld,  whatever  he  Its  age.  owee  honor 
and  respect  to  Its  father  and  mother;  and 
the  next  article  adds  that  the  t-hild  remains 
under  the  authority  of  the  father  and  moth- 
er until  his  majority  or  emancip*tion.  and 
that,  in  case  of  a  difference  of  oiKnion  be- 
tween the  parents,  the  authority  of  the  fa- 
ther shall  prevail,  in  the  eucceedlng  article, 
«hedience  Is  enjoined  on  tho  child  to  the  or- 
ders of  the  iiarents  as  long  as  he  remains 
subject  to  the  jwiterual  authority.  But  ar- 
ticle 236  renders  the  foregoing  rules  in  a 
sreat  measure  nugatory,  by  declaring  that 
child  under  the  age  of  puberty  cannot 
quit  the  paternal  horise  without  the  permis- 
Bion  of  his  father  and  mother,  who  have  a 
right  to  correct  him*  provided  it  be  done 
in  a  reasonable  manner."  So  that  the  power 
of  correction  reases  with  the  age  of  fourteen 
for  boys  and  twdvo  for  girls.  Nay.  at  these 
ages  the  children  may  leave  the  paternal 
roof  In  oppoeltlon  to  the  will  of  their  par- 
ents. It  is  seen  that,  hy  the  modern  law, 
the  paternal  authority  is  vested  in  both  par- 
ents, but  practically  it  Is  generally  exercised 
by  the  father  alone,  for,  wherever  there  Is  a 
difference  of  opinion,  his  will  prevails.  The 
great  object  to  be  attained  by  the  exercise 
of  the  paternal  power  is  the  education  of  the 
^Mren  to  prepare  them  for  the  battle  of 
life,  to  make  them  useful  rltlzens  and  re- 
spectable members  of  Fociety.  During  the 
marriage,  the  parents  are  entitled  to  the  en- 
joyment of  the  property  of  their  minor  chil- 
dren, subject  to  the  obligation  of  supporting 
and  educatinK  them,  and  of  paying  the  faxes, 
making  the  necessary  repairs,  etc.  Dona- 
tions made  to  minors  are  accepted  by  their 
parents  or  other  ascendants.  The  father 
has  under  his  control  all  actions  which  It 
may  he  necessary  to  bring  for  his  minor 
children  during  the  marriage.  When  the 
marriage  Is  dIssolTed  by  the  death  of  one  of 
the  spouses,  the  paternal  power  ceases,  and 
the  tutorship  is  opened;  hut  the  surviving 
parent  Is  the  natural  tutor,  and  can  at  his 
death  appoint  a  testampntary  tutor  to  his 
minor  children.    See  "TattT  Kamilias." 

PATRIA  POTEST  AS  IN  PIETATE  DEB- 
•t,no«i  In  atrocltats  cenalatera.  Paternal  pow* 
or  should  consist  in  affection,  not  In  atrodtj. 

PATRICIDE.  One  guilty  of  killing  his 
father,  fiee  "Parricide." 

PATRICIUS.  In  Roman  law.  A  nonheredl- 
tary  title  of  nobility  conferred  by  the  em- 
peror. « 

PATRIMONIAL.  A  thlas  ulitfift  eonM 


PATRIMONIUM.  In  dvU  law.  That  which 
Is  capable  of  being  Inherited. 

Things  capable  of  being  po.s.sessed  by  a 
single  person  exclusively  of  ail  others  are.  In 
the  Roman  or  civil  law,  said  to  be  patri- 
monio;  when  incapable  of  being  SO  posasasod* 
they  are  extra  patrimonium. 

Most  things  may  be  inherited;  but  there 
are  some  which  are  said  to  be  extra  patri- 
monium, or  whldi  are  not  In  oomnraroa. 
These  are  such  as  are  common,  as  the  light 
of  heaven,  the  air,  the  sea,  and  the  Uks; 
things  public,  as  rivers,  harbors^  road% 
creeks,  ports,  arms  of  the  sea.  the  seashore, 
highways,  bridges,  and  the  like:  things 
which  belong  to  cities  and  muiiii  ipal  i  (»rpo- 
rations,  as  public  squares,  streets,  market 
houses,  and  tho  like.  See  1  Bout.  Inst  wrtaa 
421-446. 

PATRIMONY.  Any  kind  of  property ;  such 
estate  as  has  descended  in  the  same  family; 
estates  which  have  descended  or  been  de- 
vised in  a  direct  line  from  thp  father,  an'l 
by  extension,  from  the  mother  or  other  axi- 
cestor. 

The  father's  duty  to  take  care  of  hia  chi^ 
dran.  Btrinh.  Willi;  pt  S,  I  18,  note  SI.  pi 
23S. 

PATRIMUS  (Lat.  from  pater,  father).  In 
the  civil  law.  One  who  iiad  a  father  living. 
CalT.  Lex.;  Qpabnan. 

PATRINUS  (Law  Lst  ftmn  pater,  father). 
In   old   ecclesiastical  law.  A 

Spelman. 

PATROCINIUM  (Lat)  In  the  Roman  law. 
Patronage;  protection;  defensa.  Tho  b«ai> 
ness  or  duty  of  a  patron  or  advocate. 

"Patronus." 
PATRON. 

 In  Ecclesiastical  Law.  Ho  who 

the  disposition  and  gift  of  an 

benefice. 

 In  Roman  Law.  The  fomor  Binatar  oC 

a  freedmau.   Dig.  2.  4.  8.  1. 

PATRONAGE.  The  right  of  appointing  to 
office:  as,  the  patronage  of  the  president  of 
the  United  States,  If  abused, 
the  liberties  of  the  people. 

 In  Ecclesiastical  Law.  The  right  of 

presentation  to  a  (hurch  Wt  Oedaslaatlcnl 
benefice.   2  BK  Comm.  2L 

PATRON ATUS  (I.at   frr)m  iKitronutt.  q.  r.) 

 In  the   Roman   Law.     The  condition, 

relation,  right,  or  duty  of  a  patron. 

In  Ecclesiastical  luiw.  Patnmasa(f.r.) 

PATRONUM  FACIUNT  DOS,  AEDIFICA 
tlo,  fundus.  BIndowment,  building,  and  laai 
make  a  patron.  Ood.  Adr.  7. 

PATRONUS  (Lat.)  In  Roman  law.  A 
modiflcatlnn  of  the  Latin  word  pater,  father. 
A  denomination  applied  by  Romulus  to  the 
first  senators  of  Bonsb  and  whidi  tteir  al> 
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WMjB  afterwBrds  bore.  Romulus  at  lint  ap- 
pointed a  hundred  of  them.  Seven  years 
afterwards,  In  consequeace  of  tlie  asaoda- 
lloii  of  Tattua  to  the  Romaaa,  a  Irandred 
more  were  appointed,  chosen  from  the  Sa- 
Unes.  Tarquinius  Priscus  increased  the 
number  to  three  hundred.  Those  appointed 
Romolua  and  Tatiua  were  called  patrtt 
maforvm  tfenthtm^  and  the  otiiera  were  called 

patrcs  minorum  gentium.  These  and  their 
descendants  constituted  the  nobility  of 
Rome.  The  rest  of  the  people  were  called 
the  "plebeians,"  every  one  of  whom  was 
obliged  to  choose  one  of  these  fathers  as  his 
luitron.  The  relation  thus  constituted  involv- 
ed Important  oonaequencea.  The  plebeian, 
who  was  called  eNeRt  (a  client),  was  obliged 
to  furnish  the  means  of  maintenance  to  his 
chosen  patron,  to  furnish  a  portion  for  bis 
IMitron'a  daughters,  to  ranaom  him  and  his 
sons.  If  captured  by  an  enemy,  and  pay  all 
sums  recovered  against  him  by  judgment  of 
the  coiirts.  The  patron,  on  the  other  hand, 
was  obliged  to  watch  over  the  Interests  of 
lilB  client,  wheOier  preoent  or  abeent,  to  pro> 
tect  his  person  and  property,  and  especially 
to  defend  him  in  all  actions  brought  against 
1dm  for  any  cause.  Neither  could  accuse  or 
bear  testimony  against  the  other,  or  give 
contrary  votes,  etc.  The  contract  was  of  a 
sacred  nature;  the  violation  of  it  was  a  sort 
of  treason,  and  punishable  as  such.  Accord- 
ing to  Cicero  (De  Repnh.  IL  this  relation 
formed  an  inteprral  part  of  the  governmental 
system,  £*t  habitit  plebem  in  clientelas  prin- 
Oipum  detcriptum.  which  he  affirms  was  emi- 
nently uaetuL  Blackatone  traoea  the  system 
of  Taaaalage  to  this  ancient  relation  of  pa- 
tron and  client.  Tt  was.  in  fart,  of  the  same 
nature  as  the  feudal  institutions  of  the  mid- 
dle ages,  designed  to  maintain  order  In  • 
rlBlnK  state  by  a  combination  of  the  oppos- 
ing interests  of  the  aristocracy  and  of  the 
common  people,  upon  the  principle  of  recip- 
rocaU  bonds  for  mutual  interests.  Duma- 
senn.  Barrean  Romaln,  §  ill.  Utttanately.  by 
force  of  radical  changes  in  the  institution, 
the  word  patronus  came  to  signify  nothing 
moM  than  an  adToeate.  Id.  It. 

PATROON.  In  old  New  York  law.  The 
lord  <tf  n  manor. 

PATRUELI8  (Lat.)  In  civil  law.  Aoowln 
german  by  the  father's  side;  the  son  or 
daui^ter  of  a  father's  brother.  Dig.  88. 
If.  1. 

PATRUU8  (Lat.)  In  civil  law.  An  uncle 
hj  the  father'a  side;  a  father's  brother. 
Wg.  88.  10.  10.  Ptffruw*  mnpnus  is  a  grand- 
father's brother, — prand-unrle.  Patrims  ma- 
jor is  a  great-grandfather's  brother.  Fatruus 
maximu$  ia  a  great'grandfMiior'a  fUher's 
Innotbor. 

PAUPER.  One  so  poor  that  he  most  be 
aapported  at  the  public  e^penaa. 

PAUPERIS  (T.at.)  In  civil  law.  Poverty. 
In  a  technical  sense,  damnum  absque  injuria, 
i  «„  a  daaife  done  withoot  wrong  on  the 
port  of  tbo  doer;  e.  y.,  damage  dono  by  an 


Irrational  being,  as  an  animal.  1,  S  8,  D. 
H  quod  pmip,  fee.;  Ylcat;  Catr.  Lax. 

PAVIAQI.  A  ccmtrlbotkMi  or  tax  for  pav^ 
ing  atreeta  <v  Miliwaara. 

PAWN.  A  pledge.  A  pledge  includes.  In 
Louisiana,  a  pawn  and  an  antiohreaia;  bat 
BometlmeB  pawn  la  naed  aa  the  general 

word.  Including  pledge  and  antichresis. 
Cir.  Code  La.  art  8101;  Henneu,  Dig. 
Tledga.** 

PAWNBROKER.  One  whose  business  it 
is  to  lend  money,  usually  In  email  anma^ 

upon  pawn  or  pledge. 

PAWNEE.  He  who  reoelvea  a  pawn  or 

pledge. 

PAWNOR.  One  who.  being  liable  to  an 
engapciiifiif ,  kivis  to  the  person  to  whom 
he  is  liable  a  thing  to  be  held  as  a  security 
for  the  payment  of  hla  debt  or  the  fnUIII* 
ment  of  hla  Uabmty. 

PAX  (Lat.)  In  old  English  law.  Peace; 
the  peace.  A  state  of  order  and  quiet,  in 
the  preservation  of  which  the  whole  com- 
mtinity  was  concerned:  otherwise  called  the 
"king's  peace"  (pcur  regit),  be  being  the 
principal  eonaervator  of  the  peaee  of  the 
Itlnpdom.  1  Bl.  Tomm.  2CS.  349,  350.  Quod 
pax  nostra  teneatur,  that  our  peace  be  main- 
tained. Magna  Carta.  9  Hen.  111.  c.  35. 
The  term  occurs  also  in  feudal  law.  Feud. 
Lib.  2.  Uta.  27.  68. 

Freedom  from  molestation  by  another. 
Fleta,  lib,  2,  c  51,  §§  2,  3. 

Tho  priTllega  of  a  member  of  a  legia- 
latlTO  aaaembly.  See  1  BL  Comm.  186. 

PAX  ECCLESIAE  (Law  Lat.)  In  old  Eng- 
lish law.  The  peace  of  the  church.  See 
"Peace  of  Ood  and  the  Chnrdi.** 

A  partlciilar  privilege  attached  to  a 
church;  sanctuary  iq.v.)  Crabb,  Hist  Eng. 
Law,  41;  Gowell. 

PAX  REGIS  (Lat.)  The  peace  of  the  king. 
That  peace  or  security  for  life  and  goods 
which  tho  king  promises  to  all  persons  un- 
der hla  protection.  Braeton,  Ub.  8,  c.  11;  • 

Rich.  TT.  St.  1.  r.  13. 

In  ancient  times  there  were  certain  limits 
which  were  known  by  this  name.  The  pox 
regis,  or  verge  of  the  court,  as  it  was  after- 
wards called,  extended  from  the  palace  gate 
to  the  distance  of  three  miles,  three  fur- 
longs, three  acres^  nine  feet,  nine  palms,  and 
nine  bar^Fooms  (OtM,  Oom.  Law,  41) ;  or 
from  the  fonr  aldoa  of  the  king's  reddence, 
four  miles,  three  furlongs,  nine  acres  in 
breadth,  nine  feet,  nine  barleycorns,  ete. 
(LL.  Edw.  Conf.  c.  12,  et  LL.  Hen.  I.) 

PAYABLE.  A  sum  of  money  is  said  to  bO 
payable  when  a  person  is  under  an  obligap 
tlon  to  pay  It    Tayable**  may  ttierefOra 

signify  an  obligation  to  pay  at  a  future  time, 
but,  when  used  without  qualification,  "pay- 
able^ means  that  the  debt  Is  payable  at  onea^ 
aa  opposed  to  "owing."  2  Ch.  DiT.  108. 
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PAYEE.  TIm  pwBon  in  vtete  tmrot  m 
note  or  bill  of  oxoluuiso  im  made  payBble. 

PAYMENT.  The  fuliUmeat  of  •  xvromiae^ 

or  the  performance  of  an  agreement. 

The  discharge  In  money  of  a  sum  due. 

In  its  most  general  sense,  the  rendition  by 
the  person  under  an  oblisation  (68  Cal.  41) 
to  tbe  person  to  wbom  tbe  same  1b  dne.or  one 
lawfully  authorized  to  rr'prcspnt  him  (6  TIow. 
Pr.  [N.  Y  ]  161),  of  the  exact  act  or  thing 
required  by  such  obligation  (23  La.  Ann.  84; 
8  Daer  [N.  Y.I  441;  1  Cash.  [Mass.]  76). 
With  the  assent  of  both  parties  that  the  same 
Is  rendered  and  received  In  satisfaction  of 
such  obligation,  and  not  tor  another  pur- 
POM  (60  Mieh.  IIS;  6  HeidL  fTenn.]  ISl). 

In  a  more  restricted  sense,  payment  is  the 
rendition  of  a  sum  of  money  due.  As  so 
used,  payment  In  cash  Is  implied,  and  the 
giving  of  a  note  or  check  is  not  payment. 
26  Conn.  487;  70  Iowa.  406;  42  N.  T.  538. 

PAYMENT  INTO  COURT.  Deposit  of  a 
sum  of  money  with  a  proper  oflieer  of  court 

for  the  benefit  of  the  adverse  party,  and  by 
way  of  a  continuing  tender  thereof  to  him 
la  Mifwer  to  his  dnim. 

PAYS.  Country.  Trial  per  pays,  trial  by 
Jory  (the  country).  See  "Pais." 

PEACE  (Law  Fr.  pras,  prei*:  Lat.  par). 
Quiet,  orderly  behavior;  the  quiet,  orderly 
behavior  of  the  citizens  or  subjects  of  a 
community  towards  one  another,  and  to- 
wards the  goremment.  ^^di  is  said  to  be 
broken  by  arts  of  a  certain  kind  See 
"Breach  of  Teace."  Defined  in  the  old 
books,  "a  (iiii(*t  and  harmless  behaviour  to- 
ward the  king  and  his  people."  LanUiard. 
Blren.  lib.  1,  c.  2;  Cowell. 

PEACE  OF  GOD  AND  THE  CHURCH.  The 
freedom  from  suits  at  law  between  ttaa  terma. 
Spelman;  Jacob. 

PECCATA  CONTRA  NATURAM  SUNT 
gravisaima.  Offenses  against  nature  are  the 
heavleat  8  Inst  M. 

PECCATUM  PECCATO  ADDfT  QUI  CUL- 

pae  quam  facit  patrocinium  defensionis  ad- 
Jungit.  IIo  adds  one  offense  to  another  who. 
when  he  commits  a  crime.  Joins  to  It  the  pro- 
tection of  a  defense.  S  Coke.  49. 

PECK.    A  measure  of  capacity,  OqiMl  to 

two  gallons.    See  "Measure." 

PECORA  (I^t.;  pi.  of  pecftn).  In  the  Ro- 
man law.  Cattle;  beasts.  The  term  In- 
ciudod  all  quadmpeds  that  fed  In  flocks. 

Dig.  .12.  65.  4. 
PECULATION. 

^— In  Civil  Law.  Tbe  unlawftil  appropria- 
tkm.  by  a  de|)ositary  of  public  funds,  of  the 
property  of  the  government  intrusted  to  his 
care,  to  bis  own  nee  or  that  of  others.  Do- 
mat.  Supp.  an  Dr.  Pub  lib.  ?,,  tit.  5. 

 In  American  Law.   An  offense  defined 

by  statute  In  New  York,  OieontleHj  the 
same  as  in  the  oiril  law. 


PEeULATUe.  In  the  cItII  law.  The  of- 
fense  of  stealing  or  embezzling  the  public 
money.  Hence  the  common  English  word 
"peculation;"  but  "embezzlement"  is  the 
proper  legal  term.  4  BL  Comm.  ISI,  122. 

PECULIAR.  In  ecclesiastical  law.  A  par- 
ish or  church  in  England  which  has  Juris- 
dleUott  of  eoeleeiafltleia  mattera  within  itaelt 

and  independent  of  the  ordinary. 
They  may  be  either: 

(1)  Royal,  whtdh  Include  the  eovereisn'a 

free  chapels. 

(2)  Of  the  archbishops,  excluding  the  Ju- 
risdiction of  the  bishops  and  archdeacons. 

(3)  Of  the  bishops,  excluding  the  jurisdic- 
tion of  the  bishop  of  the  diocese  in  which 
they  are  situated. 

(4>  Of  the  bishops  in  their  own  diocese, 
excluding  archdiaconal  jurisdiction. 

(5)  Of  deans,  deans  and  chapters,  preben- 
daries, and  the  like,  excluding  the  bishop's 
Jurisdiction  in  consequence  of  ancient  com- 
positions. 

The  court  of  peculiar.s  has  jurisdiction  of 
causes  arising  in  such  of  these  peculiars  as 
are  subject  to  the  metropolitan  of  Canter- 
bury. In  other  peculiars  the  jurisdiction  is 
exercised  by  commissaries.  1  Phi  Him.  Ecc. 
Law,  202.  note  245;  Skin.  689;  3  BL  Conun. 

PECULIUM  (Lat.)  In  civil  law.  The  most 
ancient  kind  of  pcculiutn  was  the  peculit  »i 
protectitium  of  the  Roman  law,  which  signi- 
lied  that  portion  of  the  property  acquired  by 
a  son  or  slave  which  the  father  or  master 
allowed  him,  to  be  managed  as  he  saw  fit. 
In  modem  dvll  law  there  are  other  kinds 

of  pccufitDii.  vl7...  i}rruliiirn  rn^tr'ii>ie.  which 
Includes  all  movables  given  to  a  son  by  rela- 
tives and  friends  on  his  ^oini;  on  a  cam- 
paign, all  the  presents  of  comrades,  and  bis 
military  pay  and  the  things  bought  with  It: 
pecuUiim  quasi  ntstrrufic.  which  Includes  ail 
acquired  by  a  son  by  performing  the  duties 
of  a  public  or  spiritual  office  or  of  am 
advocate,  and  also  gifts  from  the  reign- 
ing prince;  peculium  adrcntitium,  which  in- 
cludes the  pr()i)crty  of  son's  mother  and 
relatives  on  that  side  of  the  house,  and  ail 
which  comes  to  him  on  a  second  narrtace 
of  his  parents,  and.  In  general,  all  his  ac- 
quisitiuns  which  do  not  come  from  his  fa- 
^er'a  property,  and  do  not  come  undwr  oaef- 
rense  or  quasi  castrense  peculiMM. 

The  prcuUum  profectitium  remains  tbe 
property  of  the  father.  The  prcuUum  ititt- 
rente  and  qwui  cattrente  are  entirely  the 
property  of  the  eon.  The  peenUum  miemiff* 
tiinn  bcloiijis  to  the  son.  but  he  cannot  alien 
J  it  nor  dispose  of  it  by  will:  nor  can  the 
father,  unless  under  peculiar  circumstances, 
alien  it  without  consent  of  son.  Maekeld. 
Civ.  Law.  SS  5S7-669;  Yicat;  Inst  2.  9.  1; 
Dig.  15.  1.  ^.  8;  Both,  ad  Paad.  Mh.  M.  tit 
17,  c.  2.  art.  3. 

PECULIUM  CASTRENSE.  That  propf>rty 
which  a  minor  son  who  was  in  the  army 
might  hold  by  re« 
acquired  in  war. 
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PBCUNIA  (I4tt)  In  elvtl  tew.  Propert7» 

?WU  or  personal,  corporeal  or  IncorpOTML 
Things  iu  general,  omnes  res.  So  the  law  Of 
the  Twelve  Tables  said,  uti  quinque  pater- 
tumUia*  legatmrt  auper  pccunia  tutelare  rei 
MMft,  Ua  fua  «»to,  tn  whatever  manner  a  fa- 
ther of  a  famfly  may  have  dispospd  of  his 
property,  or  of  the  tutorship  of  his  things, 
let  this  disposition  be  law.  1  Lec.  Elm.  288. 
But  Paulus  (liber  5,  D.  de  Verb  Sitrnif.) 
fives  It  a  narrower  sense  than  res.  which  he 
says  moans  what  is  not  included  within  pat- 
rimony; pecuHia  wbat  is.  Vicat  In  a  still 
BsmwM*  MBM,  It  means  tliose  things  only 
whirh  have  measure,  weipht,  and  number, 
and  most  usually  strictly  money.  Id.  The 
geiit  riil  f^eiKSf  of  i)i  i)i)crty  m curs,  also,  in  the 

•lUd  English  law,    Le^  Edw.  Confess,  c.  10. 

Flocks  were  the  first  riches  of  the  an- 
dsnts;  and  it  is  from  ]>>  rus  that  the  words 

jpmmnkk  pecuHumt  and  peculaiu*  are  derived. 

oM  BngUih  law,  peevmio  often  retains  the 
force  of  pectis.  So  oftr-n  In  Domesday  Book, 
— paslura  ibidem  ijccuu iw  rillae,  i.  e..  pas- 
ture for  cattle  of  the  village.  So  vivae  pe- 
eumiae^  live  stock.  Leg.  Edw.  Ck>nfe88.  c.  10; 
■BMttdat  WUUetanl  Prlml  ad  Leges  Bdw. 

♦Ooaf— OowsU.* 

PECUNIA  C0N8TITUTA.   In  Roman  law. 
Money  owing  (even  upon  a  moral  obliga- 
-tion)  upon  a  day  being  fixed  {coH$tUuta)  for 

Its  payment  became  recoverable  upon  the 
Implied  promise  to  pay  on  that  day,  in  an 
action  ailed  "de  pecutda  constitute,"  the  im- 
plied promise  not  amounting  (of  course)  to 
a  stipulatio. 

PECUNIA  DICITUR  A  PECUS,  OMNE8 
enim  veterum  divitiae  in  animallbus  consis- 
tatoant.   Money  (|»0OM»ia)  Is  so  called  from 
CMltla  (pecii«),  hseaaw  all  tke  wealth  of  onr 
•aassstoni  eonitited  In  catUa.  Oo.  Lltt  M7. 

PECUNIA  NONNUMERATA  (Lat.)  Mon- 
ey not  paid  or  numbered.  The  crcrptin  non- 
numeratae  pecuniae  (plea  of  money  not 
paid)  is  allowed  to  the  principal  or  snrety 

by  the  creditor.    Calv.  T,,ex. 

PECUNIA  NUMCRATA  (Lat  )  Money  glv- 
-an  In  payment  of  a  debt  Properly  used  of 

th»^  rr<ilitor.  who  is  properly  said  to  num- 
ber, I.  e.,  count  out,  the  money  to  the  debtor 
which  he  must  pay,  and  improperly  of  tiie 
debtor,  who  is  said  to  number  or  count  out 
the  money  to  the  creditor,  i.  e.,  to  pay  it. 
Vlcat:  Oalv.  ijex. 

PECUNIA  SEPULCHRALIS.  Money  an- 
ciently paid  to  the  priest  at  the  opening  of 
a  grave  for  the  good  of  the  deceased's  soul. 

PECUNIA  TRAJECTITIA  (Lat.)  A  loan 
of  money  which,  either  itself  or  in  the  shape 
-of  goods  bought  with  it,  is  to  be  carried  over 
the  sea.  the  lender  to  take  the  risk  from  the 
commencement  of  voyage  till  arrival  at  port 
of  destination,  and  on  that  account  to  have 
lilgher  intersat;  wUdi  Interest  la  not  essen- 
tial to  the  contract,  but.  if  reserved,  is 
called  focnus  nauticum.  Mackeld.  Civ.  Law, 
9  398b.  The  term  foenus  nauticum  is  some- 
times applied  to  the  transaction  as  well  as 


the  interest,  msking  It  ooeztenslTe  with  pe- 
cunia  trafecHtia. 

PECUNIARY.  That  which  retefeas  to 

money. 

PECUNIARY  CAUSES.  Causes  in  ecdesl- 
astieal  courts  where  saUsiaetlon  Is  sought 

for  withholding  ecclesiastical  duos,  or  the 
doing  or  neglecting  some  act  connected  with 
the  dnurdh.  3  Bl.  Comm.  88.  For  what 
causes  are  ecclesiastical,  sea  S  Bom,  Boo. 
Law,  89. 

PECUNIARY  LEGACY.  A  bequest  of 
money. 

PECUNIARY  LOSa.  A  loss  of  money,  or 

of  that  by  which  money  or  something  of 
money  value  may  be  acquired.  32  Barb.  (N. 
Y.)  SS. 

PECUS  (Lat;  pi.  pecudett).  In  the  Roman 
law.  Cattle;  a  beast  Under  a  bequest  of 
pecudU  wwe  Included  oxen  and  other  beasts 
of  burden.  Dig:  SS.  SL  S. 

PEDAGIUM,  or  PEDAGE  (Lat.  from  pes, 
foot).  Money  paid  for  passing  by  foot  or 
hone  through  any  foreat  or  conntry.  Papilla 

Ocull.  p.  9,  c.  7;  Cassan  de  Coutum.  Burgond. 
p.  118;  Rot.  Vase.  22  Edw.  III.  m.  34. 

PEDANEU8  (Lat  from  pes.  foot).  In  the 
Roman  law.  On,  or  at  the  foot;  occupying 
a  low  position.  A  term  applied  to  the  ju- 
dices  appointed  by  the  praetor  to  determine 
causee;  either  from  th^r  not  occupying  a 
tribunal  or  elevated  seat,  or  because  they 
were  occupied  with  small  or  less  important 
causes.  See  "Judex  PedameaB." 

PEDAULUS  Tliat  ftrwn  pet.  foot),  in  elvfl 

law.  A  Judge  who  sat  at  the  foot  of  the 
tribunal.  /.  <.,  on  the  lowest  seats,  ready  to 
try  matters  of  little  moment  at  command  of 
praetor.  CJalv.  Lex.;  Vlcat 

PEOE  PULVEROSUS.  In  old  English  and 
Scotch  law.  Dusty  foot.  A  term  applii«l  to 
itinerant  merchants,  chapmen,  or  peddlers 
who  attended  fairs.  "Ane  marchand  or  ere* 
mar  quha  hes  ne  eertaine  dwelling  place 
quhair  the  d'ist  may  be  dicht  f ra  Ua  feet  Or 
schone."    Skene  de  Verb.  Sign. 

PEDIGREE.  A  succession  of  degrees  from 
the  origin.  It  is  the  state  of  the  family  as 
far  as  regards  the  relationshij)  nf  the  dif- 
ferent members,  their  births,  marriages,  and 
deaths.  This  term  Is  applied  to  persons  or 
families  who  trace  their  origin  or  desoent 

PEDIS  ABSCISSIO  (Lat.)  In  old  criminal 
law.  The  cutting  off  a  foot;  a  punishment 
andsntly  inflicted  instead  of  death.  Fleta. 
Ub.  1,  e.  tt. 

PEDIS  POSITIO  (Lat.  a  planting  or  plac- 
ing of  the  foot).  ▲  term  used  to  denote  an 
actual  corporal  possession.  Potsetslo 

quasi  pedis  positio.  possession  is,  as  it  were, 
a  planting  of  the  foot.  3  Coke,  42;  8  Johna 
(N.  Y. )  per  Kent.  C.  J.;  5  Pa,  St.  308;  1  N«r 
A  M.  343.  See  *Tedls  Posssssto." 
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PEDIS  P088E88I0  (Lat)  A  foothold;  an 
actual  possession.  To  constitute  adverse 
possession,  there  must  be  pedis  possessio,  or 
a  sutotaatial  Incloaure.  2  Bouv.  Inst  not* 
nU;  2  Nott  A  Uea  (a  a)  UL 


PKDLAm.  PwwMUl  wto  tmrti  •tevt  fhe 

country  with  unrdMiidiM  for  th%  pvrpoM  of 

selling  it. 

One  Is  a  pedlar  who  carries  his  floods 
ahout  the  country  for  sale  by  public  oonw- 
ance.   4  Bam.  &  A.  510. 

One  who  solicits  orders  by  sample  for  one 
who  ships  the  same  from  an  established 
Itoee  of  Imslneas  Is  not  ft  pedlar.  S4  Kkh. 
4S4. 

Persons,  except  those  peddling  newspapers. 
Bibles,  or  religious  trat^  wllO  Mil,  or  ofltor 
to  sell,  at  retail,  goods,  wares,  or  other  com- 
modities, travelling  from  place  to  place,  in 
the  street,  or  through  differ'  tit  parts  of  the 
country.    Act  Cong.  July  1,  1862. 

PEERS  (LaL  poret).  The  yassals  of  a 
lord;  Hie  freeholders  of  a  nelghhorhood,  be 

fbro  whom  livory  of  soisln  was  to  be  made, 
and  before  whom,  as  the  jury  of  the  county, 
trials  were  bad.  S  Bl.  Comm.  316.  Trial  by 
A  man's  peers  or  equals?  is  nno  of  the  rights 
reserved  by  Magna  Charia.  4  Bl.  Comm. 
349.  These  vassals  were  called  pares  curiae 
(q.  v,J  1  Washb.  Real  Prop.  28.  One's 
equals  In  rank  and  oondltlon. 

The  nobility  of  England,  who.  though  of 
different  ranks,  viz..  dukes,  marquises,  earls. 
TioeoOBts,  and  barons,  yet  are  equal  in  their 
prlTllege  of  sitting  and  voting  in  the  house 
of  lords;  hence  they  are  called  "peers  of  the 
realm."  They  are  crpated  by  writ  summon- 
ing them  to  attend  the  house  of  lords  by  the 
title  Intended  to  be  glT«n,  or  by  letters  pat- 
ent directly  conferring  UbS  dignity.  The  for- 
mer Is  the  more  anripnt  way,  hut  the  grant 
by  patent  Is  more  >  <  itain.  See  SalllTlll, 
Lect.  19a:  1  Wooddeson.  Lect  87. 

Peers  are  tried  by  their  peers  In  eMse  of 
treason,  felony,  and  misprision  of  the  same. 
In  cases  of  treason,  felony,  and  breach  of 
the  peace,  they  have  no  prlrllege  from  ar- 
rest  1  Bl.  Comm.  401*.  note  IT. 

Bishops  who  sit  in  parliament  are  peers: 
but  the  word  "spiritual"  Is  generally  added: 
e.  17.,  "lords  temporal  and  spiritual."  1  Bl. 
Oooim.  401^  note  12. 

PEERS  OF  FEES,  Vassals  or  tenants  of 
tho  name  lord,  who  were  obliged  to  serve 
and  attend  him  in  his  courts,  being  equal  in 
function.  TiMoe  were  termed  "peers  of  fees," 
because  holding  fees  of- the  lord,  or  because 
their  business  in  court  was  to  sit  and  Judge, 
under  tbeir  lords,  of  disputes  arising  upon 
fees;  but,  if  there  were  too  many  in  one 
lordship,  the  lord  usually  chose  twelve,  who 
had  the  title  of  peor.«,  by  way  of  distinction; 
Whence,  it  is  said,  we  derive  our  common 
Juries  and  other  peers.  OowoU. 

PKQOKD.  See  *'CkuBblinff  Oantrtet" 

PEINE  PORTE  ET  DURE  (Law  Fr.)  In 

English  law.    A   punishment  formerly  In- 


put himself  on  his  trial,  and  stubbornly 
stood  mute;  the  purpose  of  standing  mute 
being,  of  course,  to  avoid  the  confiscation 
of  estate  which  would  follow  on  convic- 
tion. He  was  to  be  laid  down.  nak«d.  on 
"his  back,  on  the  ground,  his  feet.  head, 
and  loins  covered,  bis  arms  and  legs  drawn 
apart  by  cords,  and  as  much  weight  of  iron 
or  stone  as  he  could  bear  placed  on  his 
chest  He  was  to  hare  the  next  day  three 
morsels  of  barley  bread,  without  drink;  the 
next,  three  draughts,  as  much  each  time  as 
he  eoold  drink,  of  the  nearest  stasnant 
water  to  the  prison,  without  broad;  and 
such  was  to  be  his  diet  on  alternate  days 
till  he  died.  It  was  vulgarly  called  "press- 
ing to  death."  2  Reeve,  Hist  Eng.  Law. 
134;  4  61.  Oomm.  SS4:  Gowell;  Brttt  c 
4.  fol.  11*.  This  punishment  was  Intro- 
duced between  31  Edw.  III.  and  8  Hen.  IV. 
4  BL  Comm.  114;  T.  B.  8  Hen.  IV.  1.  Stand- 
ing mute  is  now.  by  statute.  In  England, 
equivalent  to  a  confession  or  a  verdict  of 
guilty.  11  Qeo,  in.  c  10.  See  "Standlav 
Mute.'' 

The  only  Instaaoe  In  whldi  this  pmlA' 

ment  has  ever  been  Inflicted  In  this  country 
is  that  of  Giles  Cory,  of  Salem,  who  refused 
to  plead  when  arraig;ned  for  witchcraft 
Washb.  Jud.  Hist  142;  1  Ghand.  Am.  Grim. 
Tr.  121. 

PELLEX  (Lat.)  In  the  Roman  law.  ▲ 
concubine.  Dig.  60.  Id.  1,44. 

PELLS,  CLERK  OP  THE.  An  officer  ia 

the  English  exchequer,  who  entered  every 
seller's  bill  on  the  parchment  rolls,  the  roll 
of  reeelptak  and  the  roll  of 


PENAL  (from  Lat.  pomaUt,  firom 

punishment  or  penalty ) .  Enacting  punish- 
ment, Webster.  Imposing  a  punishment  or 
penalty.   See   Penal  Statutes." 

Connected  with  a  penalty,  either  tte 
object  or  oonsequence  of  an  action. 

PENAL  ACTION.  An  action  for  recovery 
of  statute  penalty;  "penalty"  in  this  case 
being  used  in  its  narrowest  sense  of  a  pe> 
cunlary  punishment  for  a  Bonerimfnal  set 

^  Steph.  Comm.  f>3B.  See  Hawk.  P.  C.  "Tn- 
formatio."  It  is  distinguished  from  a  pop- 
ular or  qui  tain  action,  in  which  the 
is  brought  by  the  informer,  to  whom 
of  the  penalty  goes.  A  penal  action  or  In- 
formation is  brought  by  an  officer,  and  the 
penalty  goes  to  the  king.  1  Chit  Gen.  Prsc 
M,  note;  1  Arehb.  Prae.  181. 

PENAL  BILL.  The  old  name  for  a  bead 

with  condition,  by  which  a  person  Is  bound 
to  pay  a  certain  sum  of  money  or  do  a  cer- 
tain act  or,  In  defaolt  thereof  pay  a  certain 
sum  of  moner  bj  way  of  penaltr*  Jacobs 

"Bill." 

PENAL  LAWS.  Laws  imposing  a  penai- 
tar;  the  term  being  used,  like  "penaltj."  In 


PENAL  STATUTES.    Those  which  inflict 


dieted  in  England  on  a  person  who.  being  j  a  penalty  for  the  violation  of  some  of  their 
arralsned  of  felonj,  rsfnssd  to  plead  aadlprorialODA 
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PENAL  SUM.  A  sum  payable  as  a  pen- 
alty. Umally  applied  ,  to  the  sum  fixed  by  a 
Imid  to  bo  poM  on  brtoch  of  Its  ooiidltkm. 

PENALTY.  The  panrshment  Inflicted  by 
law  for  an  Illegal  act.  The  term  is  used 
looaely  to  embrace  all  the  conaeauences  vla- 
Ited  by  law  on  thoae  wlio  Tiolate  police  nga- 

latlons.    26  Mich.  482. 

In  a  narrower  sense  it  is  confined  to  pe- 
«aiitaiT  penaltioiL  "The  terms  fine,  forfeit- 
ure and  penalty  are  often  used  loosely,  and 
even  confusedly.  Bat  when  a  dliNsriminar 
tlon  is  made,  the  word  'penalty'  is  found  to 
Ibe  soneric  in  its  character,  including  both 
flno  Md  fiMfriture."  4  loinw  S90. 

In  Its  narrowest  sense.  It  Includes  only 
pecuniary  punishment  imposed  by  statute 
for  such  unlawful  acts  as  do  not  constitute 
crimes  or  which  are  for  this  purpose  re- 
garded in  other  than  their  criminal  aspect. 

 In  Contracts.  A  clause  in  an  agree- 
ment, by  which  the  obligor  agrees  to  pay  a 
cortnin  mm  of  monor  If  Ito  dinll  t»H  to  ful- 
fill the  contract  contained  In  another  danse 
of  the  same  agreement. 

A  penal  obligation  differs  from  an  alterna- 
tlTO  obligation,  tor  this  is  but  one  in  its 
eeeenoe;  while  a  penalty  always  includes 
two  distinct  enKJiKements,  and  when  the  first 
is  fulfilled  the  second  is  void.  When  a 
breach  has  taken  place,  the  obligor  has  his 
option  to  rpqiilre  the  fulfillment  of  the  first 
obllRatioii.  or  the  payment  of  the  penalty, 
in  those  cases  which  cannot  be  rellered  In 
equity,  when  the  penalty  is  oonsidersd  as 
liaitidatod  damagss. 

PBNANCC.  fa  ecdeslastleal  law.  An  ec- 
oloalastlcal  punishment  inflicted  by  an  ec- 
elsilastical  court  for  some  aplritual  offense. 
AjUtt^,  Par.  410. 

PINDCNCY.  Tha  itata  of  being  pending 
or  aadeddsd. 

PENDENS  (Lat.  from  prn<len\  to  hang). 
Hanging;  pending.    See  "Lis  Pendens." 

PENDKNTK  LITK  (LaL)  Pending  the 
aouttniaiioa  of  an  aetkm  while  litigation 
oontlnuea.  See  Tds  Pendeaa." 

PENDENTE  LITE  NIHIL  INNOVETUR. 
During  a  litigation,  nothing  should  be 
diaiiged.  Oo.  Utt  844.  Bee  10  Worn.  (U. 
8.)  106;  Cross.  T.iens.  140;  1  Story.  Eq. 
Jur.  S  406  :  2  Johns.  Ch.  (N.  T.)  441;  6 
Bart.  (N.  T.)  St. 

PBNDBNTES  (Lat)  bi  elTfl  law.  The 

fruits  of  the  earth  not  yet  separated  from 
the  ground;  the  fruits  hanging  by  the 
foots.  Brik.  Inst  bk.  2.  lib.  2,  |  4. 

PBNDINQ.  As  applied  to  judicial  proceed- 
tan  remaining  undecided  (4  N.  H.  386), 
and  aa  action  has  been  held  to  be  pending 
tm  the  Jodgment  la  Mtlslled  (41  N.  T.  160). 

PENETRATION.  In  crlnUnsl  law.  In 
rape  and  some  other  aexnal  crimes^  actual 
carnal  knowledge  Is  reqnfslte,  but  the  slight- 
est penptratlon  Is  sufficient  (102  N.  Y.  234). 
It  being  enough  if  any  part  of  the  virile 


member  be  within  the  labia  of  the  puden- 
dum (1  Car.  k  K.  393).  Rupture  of  the 
hymeneal  membrane  is  not  requlstte,  though. 

in  the  absence  of  such  rupture,  proof  of 
penetration  should  be  clear.   8  Car.  &  P.  641. 

PENITENTIARY.  A  prison  in  which  per- 
sons convicted  of  sertona  otteasei  (felonies)* 

or  sentenced  for  long  terms  of  Imprison- 
ment, are  confined. 

PENNYWEIGHT.  A  troy  weight  which 
weighs  twenty-fonr  gralnii  or  one>twwitleCh 
part  of  an  oubos. 

PEfilSA  (Law  Lat  from  Lat  pmdtn,  to 
weigh). 

In  Old  English  Law.  A  weight  Ad 

penaam,  by  weight.  The  ancient  way  of  pay- 
ing into  the  exchequer  as  much  money  for  a 
pound  sterling  as  weighed  twelve  ounces 
troy.  Lowndes'  Essay  upon  Coin,  4;  Gowell. 
This  was  dlstlngnlshed  from  pajrment  do 
numero,  by  count. 

 In  Old  Records.    A  wey  (weigh)  of 

salt  or  cheese,  containing  two  hundred  and 
fifty-six  pounds.  CowelL 

PEN8I0  (Lat.  from  pendere). 
——in  the  Civil  Law.  A  payment,  proper- 
ly, for  the  use  of  a  thing.  ObIt.  Lex. 

A  rent;   a  payment  for  the  use  and  OCCIIf 

pation  of  another's  house.   Calv.  I^x. 

PENSION.  A  stated  and  certain  allow- 
ance granted  by  the  govemment  to  an  In- 
dividual, or  those  who  represent  him.  for 
valuable  services  performed  by  him  for  the 
country.  It  is  sometimes  looselr  need  la 
the  sense  of  "annuity." 

I  In  Soanlsh  Law.  Rent;  a  reat  WhttOb 
New  Reoopi.  bk.  2,  c  2,  |  2.  ^ 

PENSIONER.  One  who  is  supported  by 
an  allowance  at  the  will  of  another.  It  is 
more  usually  i4>plled  to  him  who  recelTes 
aa  aannlty  or  peasloo  from  the  foverameat 

PEON  i A.  In  Spanish  law.  A  portion  of 
land  which  was  formerly  given  to  a  simple 
soldier  on  the  conquest  of  a  country.  It  is 
now  a  quantity  of  land  of  difft  ront  size  in 
different  provinces.  In  the  Spanish  posses- 
sions In  America,  It  measured  fifty  feet  froat 
and  one  hundred  feet  deep.  2  WhltOi  OiXL 
49;  12  Pet.  (U.  S.)  444,  notes. 

PEOPLE.  A  State;  as,  the  people  of  the 
state  of  New  York.  A  nation  in  its  colleo- 
tive  and  political  capacity.  4  Term  R.  782. 
See  6  Pet  (U.  S.)  467. 

The  word  **people"  occurs  In  a  policy  of 
marine  insurance.  The  Insurer  insures 
against  "detainments  of  all  icings,  princes, 
and  people."  He  is  not  by  this  understood 
to  insure  against  any  promiscuous  or  law* 
less  rabble  which  may  be  guilty  of  attack- 
ing or  detalninfi:  a  ship.  2  Marah.  Ins.  SOti 
Soe  "Body  Politic;"  "Nation." 

PEPPERCORN.  A  dried  pepper  berry,  to 
England,  the  pasrment  of  a  peppercorn  is 
sometimes  stipulated  where  a  nominal  osbp 
I  sideratlon  is  intended. 
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PER.  In  Latin  phrMet.  A  prepMltlon 
iiMUiiDg  by  or  thronj^ 

PER  ANNUM  (Lat.)  Dy  the  year:  for  the 
wsaubB  of  a  year.  Fleta.  lib.  2.  c.  71,  §S  2-12. 
A  oomnum  ezpresalon  still  In  use. 

PER  AE8  ET  LIB  RAM  (Lat  ««*.  braM. 

Ubram.  scale).  In  civil  law.  A  sale  was 
said  to  be  made  per  acs  vt  libra  in  when  cue 
called  Ubriiitiis  held  a  scale  {libra),  which 
the  one  buying  struck  with  a  brasen  coin 
(Mt).  and  Mdd,  **!  say.  by  the  right  of  a 
Roman,  this  thing  is  mine."  and  gave  the  i 
coin  to  the  vendor,  in  presence  of  at  leaat 
three  wftnoBses.  This  kind  of  aalo  was  naed 
in  the  emancipation  of  a  son  or  slave,  and  in 
making  a  will.  Calv.  Lex.  "Mancipatio;  "  Vi 
oat,  'Tiandpatto." 

PER  ALLUVIONEM  (Lat.)  In  civU  Iftw. 
By  aU«Tlon,  or  tbe  gradual  and  impercep- 
tible tnerease  artrins  from  deposit  by  water. 

Vorah  Jur.  Utr.  "AUUTlo;"  Aagell  4k  A.  Wa- 
tercourses, 53-57. 

PER  ALLUVIONEM  ID  ViOETUR  ADJI- 
of,  quod  Ita  paulatlm  adjucitur,  ut  Intolll* 

gere  ncn  possumus  quantum  quoquo  mo- 
mento  temporis  adjiciatur.  That  Is  said  to 
be  added  by  alluvion  Which  is  so  added  little 
by  little  that  we  cannot  tell  how  much  is 
added  at  any  one  moment  of  time.  Dig.  41. 
1.  7.  1 :  Hale  de  Jur.  Mar.  par.  1,  c.  4;  Fleta, 
lib.  3.  c  2,  5  6. 

PER  AND  GUI.  When  a  wilt  flf  entry  is 
broaght  aadnet  a  Mooad  alienee  or  descend- 
ant from  the  disaelaor.  it  is  said  to  be  in  the 
per  and  cut.  because  the  form  of  the  writ  is 
fbat  the  tenant  had  not  entry  but  by  and 
under  a 'prior  alienee,  to  whom  the  intruder 
lllmeelf  demised  It    2  Bl.  Comm.  ISL 

PER  AND  POST.  To  come  In  in  the  per  is 
to  claim  by  or  through  the  person  last  en- 
titled to  an  estate;  as  the  heirs  or  assigns 
of  the  grantee.  To  come  In  in  the  poat  is 
to  claim  by  a  paramooat  and  prior  titlo;  as 
the  lord  by  escheat. 

PER  ANNULUM  ET  BACULUM  (LaL)  In 
eeelestaBtical  law.  The  symbolical  InTeatl- 

ture  of  an  ecclesiastical  dignity  was  per  an- 
nulum  et  baculum,  i.  e..  by  staff  and  crosier. 
1  Bl.  Ckmim.  878,  878;  1  Bnm.  Bee.  Law,  808. 

PER  AUTRE  VIE  (Law  Fr.)  For  or  dur- 
ing another's  life. 

PER  AVERSIONEM  (Lat.)  In  civil  law. 
By  turning  away.  Applied  to  a  sale  not  by 
moMure  or  weli^t,  but  for  a  ilagle  price  for 

the  whole  in  pro.'^s;  c.  g..  a  sale  of  all  the 
wine  of  a  vineyard  for  a  certain  price. 
Vocab.  Jur.  Utr.  "Averslo."  Some  derive  the 
meaning  of  the  phraae  from  a  turning  away 
of  the  rlA  of  a  deficiency  in  tbe  quantity 
from  the  .seller  to  (be  buyer;  others,  from 
turning  away  the  head,  /.  c,  failure  to  make 
a  particular  examination:  others  think  arer- 
iHn  is  for  advrrsin.  Calv.  Lex.;  8  Kent,CSomm. 
640;  4  Kent,  Comm.  517. 

PER  BOUCHE  (Fr.  by  the  mouth).  Oral. 


PER  CAPITA  (Lat.  by  the  head  or  polls). 
When  descendants  take  as  Individuals,  and 
not  by  right  of  representation  (per  tffrpe*), 
they  are  said  to  take  per  capita.  For  exam- 
ple, if  a  legacy  be  given  to  tbe  issue  of  A.  B.. 
and  A.  B..  at  tile  time  of  his  death,  shall  have 
two  children  and  two  grandchildren,  his  es- 
tate shall  be  divided  into  four  parts,  and  the 
children  and  grandchildren  shall  each  have 
one  of  them.  3  Yes.  257;  13  Ves.  344;  2  BL 
Comm.  218:  6  Cash.  (Mass.)  158.  192;  t 
.Tarm.  Wills  i  I'dkiiiB'  Notps)  47;  3  Beav. 
IloUs,  451;  4  Heav.  Rolls,  239;  2  Steph. 
Comm.  253;  3  Steph.  Comm.  197:  2  Woodd^ 
son.  Leet  U4.  See  *'GBpltatton." 

PER    C0NSEQUEN8.    By  ronsequoBOe: 

conspqtiently.    Y.  B.  M.  9  Edw.  IIL  8. 

PER  C0N8I0ERATI0NEM  CURIAE.  In 
Old  practice.  By  the  consideration  (Jnd^ 
meat)  of  tho  court  Y.  a  M.  1  Bdw.  IL  S. 

PER  CURIAM. (LaL  by  the  court).  A 

phrase  which  occurs  In  all  th^  reports.  It 
is  sometimes  translated.  See  3  Barb.  (N. 
Y.)  868. 


PER  BUNOCM.  Br  the  same.  This  i>hi 

is  ronnnonly  used  to  express  "by.  or  from 
the  mouth  of,  the  same  Judge."  So  "per 
eundem  in  enl«a**  means  *^  tha 
Judge  in  the 


In  old  practlee.  At 


PER  BXTKN9UM. 

length. 


PER  FORMAM  DONI  (LaL  by  the  foimof 
the  gift).  Aeeordlng  to  the  line  of  deoeettt 

prescribed  in  the  conveyance  of  the  ancestor 
or  donor  of  estate  tail.  2  Bl.  Comm.  113*; 
3  Har.  A  J.  (Md.)  888;  1  Washb.  Real  Propi 
74,  8L 

PER  FRAUDEM  fLat.)  A  replication  to 
a  plea  where  something  has  been  plaaded 
which  would  be  a  discharge  If  it  had  been 

honostly  pleaded  that  .'^n<h  a  thine-  has  been 
obtained  by  fraud;  for  example,  where,  on 
debt  on  a  statute,  the  defendant  pleads  a 
prior  action  depending,  if  such  action  has 
been  commenced  by  fraud,  the  plalntift  may 
reply  per  froudem.  8  Chit  PL  •876. 

PER  INCURIAM.  Through  InadTortflM. 
86  Bag.  Law  A  Bq.  808. 

PER  INFORTUNIUM  (Lat.  by  misadven- 
ture). In  criminal  law.  Hoiui«  iile  per  in' 
fortunium,  or  by  misadventure,  is  said  to 
take  place  when  a  man  in  doing  a  lawful  act 
without  any  intent  to  hurt,  unfortunately 
kills  aiiothor.  Hawk.  P.  ('.  bk.  1.  c,  11; 
Fost.  ('rim.  Law.  2"»S.  259;  3  Inst.  56. 

PER  LEGEM  ANGLIAE.  By  the  law  of 
England ;  by  tha  ontsgy .  Flsta.  lit.  8,  e.  64. 
9  18. 

PER  LEGEM  TBRRAB.  By  the  law  of  the 


PER  METAS  ET  BUNDAS  rT.aw  Lat.)  la 
old  Eaglish  law.   By  metes  and  bounds. 
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PERAMBULATION 


PBR  MINAS  (Lat.  by  threats).  When  a 
man  Is  compelled  to  •■utor  into  a  contract  by 
threats  or  menaces,  either  for  fear  of  lose  of 
life  «r  nuiThmii.  Im  may  vnM  It  afttrwtrdB. 

I  Bl.  Comm.  131;  Bac.  Abr.  **0tir«M,"  "itnr- 

der"  (A).    See  "Duress." 

PER  MISADVENTURE  (Lat.  and  Eng.)  In 
oNt  English  iMf.  By  mischance.  4  ni. 
Oomm.  182.  The  same  with  per  infortunium 
(Q  V.) 

PER  MY  ET  PER  TOUT  (Law  Fr.  by  the 
moiety,  or  half,  and  by  the  whole).  The 
mode  in  which  joint  tenants  hold  the  joint 
Mtate,  the  eSset  of  whldi,  technically  con- 
sidered, is  that  for  purposes  of  tenure  and 
survivorship  each  is  the  holder  of  the  whole. 
Imt  for  purposes  of  allenatten  «aeh  has  only 
his  own  share,  which  is  presumed  In  law  to 
be  equal.  1  Washb.  Real  Prop.  40G;  2  Bl. 
Ooaun.  18S. 

PER  PROCURATION.  By  proxy;  by  let- 
ter of  attorney.  Used  In  connection  with  the 
signature  of  an  agent  or  attorney  in  fact 
It  is  notice  that  the  agent  has  but  a  limited 
authority  to  sign.  Byles,  Bills,  33.  Com- 
monly abbreviated  **per  proc." 

The  term  is  little  used  in  the  United 
States,  though  it  has  been  adopted  by  the 
negotiable  Imtminent  lawa.  Nag.  Inet  Law, 

S  40. 

PER  QUAE  8ERVITIA.  A  real  action  by 
■which  the  grantee  of  a  seigniory  could  com- 
pel the  tenants  of  the  grantor  to  attorn  to 
himself.  Shop.  Touch.  2&4.  It  was  abol- 
lahed  by  St.  S  ft  4  Wto.  IV.  c  17,  f  IB. 

PER  QUOD.  By  w^hich.  Used  in  common- 
law  plaadlas  to  introdim  a  conclusion. 
Sometimes  used  as  the  name  ot  tha  olanae 
averring  special  damages. 

PER  QUOD  CONSORTIUM  AMISIT  (Lat. 
by  which  he  lost  her  company).  If  a  man's 
wife  la  so  Injured  that  thereby  he 
loses  her  company  and  assistance  fbr  any 

time,  he  has  a  separate  rcnu'dy  by  an 
action  of  trespass  (in  the  nature  of  an  ac- 
tkm  on  the  case)  per  guod  emtortium  amitit, 
la  which  he  shall  recover  satisfaction  In 
damages.  3  Bl.  Comm.  140;  Cro.  Jac.  501, 
6S8;  1  ChlL  Oen.  Prae.  61. 

PER  QUOD  SERVmUM  AMI9fT  (Lat.  by 

which  he  lost  her  or  hip  pprvlco).  Where  a 
servant  has  been  so  beaten  or  injured  that 
hlB  or  her  senrloea  are  lost  to  the  master, 
the  master  has  an  action  of  trespass  vi  et 
ormis,  per  quod  tervitium  amiait.  In  which 
he  must  allege  and  prove  the  special  dam- 
age he  has  sustained.  3  Bl.  Comm.  142. 
This  action  Is  eommonly  brought  by  the 
father  for  the  seduction  of  hi?  (laughter.  In 
which  case  very  slight  evidence  of  the  rela- 
tion of  master  and  servant  Is  necessary;  hut 
■tlll  some  lOM  of  service,  or  some  expense, 
must  be  shown.  6  Bast.  45;  6  East  891;  11 
Bast,  23:  T.  Kavm.  459:  ?.  Wlls.  18:  2  Term 
B.  4;  6  Bos.  A  P.  466:  Peake.  253;  1  Starkie. 
tm;  S  Blarlde.  4M:  3  Esp.  119:  5  Price.  641; 

II  Oa.  tot;  If  Bartk  (N.  T.)  m;  18  Barb. 


(N.  Y.)  212:  8  N.  T.  191;  11  N.  Y.  343;  14 
N.  Y.  413;  20  Pa.  St.  .154;  6  Md.  lU;  1  Wla. 

209;  3  Sneed  (Tenn.)  29. 

PER  RAT10NE8  PERVENITUR  AO  LE- 
gitlmam  rationem.  By  reaaottiBf  we  come 
to  legal  reason.  Lltt  t  886. 

PER  RERUM  NATURAM,  FACTUM  NE- 
gantis  nulla  probatio  esL  It  is  in  the  nature 
of  things  that  he  who  denlea  a  fact  Is  not 
bound  to  give  proof. 

PER  SALTUM  (Lat  )  By  a  leap  or  bound; 
by  a  sudden  movement;  passing  over  cer- 
tain proceedings.  "The  parties  have  pro- 
ceeded per  taUum."  Lord  Blleaborongh,  8 

Kast.  511. 

PER  8E.  By  itself;  of  itself,  l-raud,  ptr 
se,  8  FUdL  (MasB.)  867. 

PBR  STIRPES  (Lat  ttirpa.  trunk  or  root 

of  a  tree  or  race) .  By  or  according  to  stocks 
or  roots;  by  right  of  representation.  Gen. 
St.  Ma.'^s.  ISCO.  c.  9.  §  12;  6  Cush.  (Mass.) 
168»  162;  2  Bl.  Comm.  217.  218;  2  Steph. 
Comm.  868  ;  8  Wooddeson,  LecL  114,  116;  f 
Kent,  Oomm.  486. 

PER  TOTAM  CURIAM.  By  the  whole 

court. 

PER  TOUT  ET  NON  PER  MY  (Law  Fr.) 
By  the  whole,  and  not  by  the  moiety.  8  Bl. 
Comm.  188.  See  "Per  My  et  per  Tout" 

PER  UNIVER8ITATEM  (l.at  by  the 
whole).  Used  of  the  acquisition  ot  any  prop- 
erty as  a  whole.  In  opposition  to  an  acquisi- 
tion by  parts;  r.  n..  the  acquisition  of  an  In- 
heritance, or  of  the  separate  property  of  the 
son  (peowMasi),  eta.  Oalr.  lisz.  nTatvenl- 
taa." 

PER  VADIUM  ET  SALVOS  PLEGIOS.  In 
old  practice.  By  gage  and  safe  pledge. 
Words  in  the  old  writ  of  attachm*  nt  or 
pone  commanding  the  sheriff  tp  summon  the 
defendant  by  gage  (taking  of  hla  goods) 
and  Hflfe  pk'df^es  (requiring  sarstlea)  COft^h 
pearance.    W  Bl.  Comm.  280. 

PER  VARI08  ACTUS,  LEGEM  EXPERI* 

entla  faeit  By  varloua  acta  experience 
f  raaiea  the  law.  4  Inst  60. 

PER  VERBA  DE  FUTURO.  By  words  of 
the  future  (tense).  1  Bl.  Comm.  439;  2 
Kent  Comm.  87. 

PER  VERBA  DE  PRABSCNTI.  By  words 
of  the  present  (tense).  1  BL  Comm.  489. 

PER  VISUM  ECCLESIAE.  In  Old  English 
law.  By  view  of  the  church;  under  the  su- 
pervision of  the  churcli.  The  disposition  of 
intc.-^tates'  goods  per  visum  ccrlesiae  was  one 
i  of  the  articles  confirmed  to  the  prelates  by 
King  John*e  Moffna  Oherfo.  8  BL  Oomm:  88. 

PER  VIVAM  VOCEM  (Law  Lat.)  In  old 
English  law.   By  the  living  voice;  the  mme 

with  viva  voce.    Bracton,  fol.  95. 

I    PERAMBULATION.  The  act  of 
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over  the  boundaries  of  a  district  or  piece  of 
land,  either  for  the  purpoae  of  dfltannining 
tli«ni.  or  of  untifliig  OTldoneo  of  tiiem. 

Thus.  In  many  parishes  in  England,  it  Is  the 
custom  for  the  parishioners  to  perambulate 
the  boundarlaa  of  the  parish  in  rogation 
•week  in  every  year.  Such  a  custom  entitles 
tbem  to  enter  any  man's  land  and  abate  nui- 
sances In  their  way.  Phlllim.  Ecc.  Law. 
1867;  Hunt,  Boundaries,  103.  See,  also, 
Britt.  124b. 

PERAMBULATIONE  FACIENDA,  WRIT 

de.  In  English  law^.  The  name  of  a  writ 
which  is  sued  by  consent  of  both  parties 
when  tlMT  MTO  tn  donbt  as  to  the  boonds 
of  their  respective  estates.  It  is  directed  to 
the  sheriff  to  make  pcraniljulatlon,  and  to  i 
set  the  bounds  and  limits  between  them  in  1 
oertAinty.  FiUh.  Nat.  Btot.  809. 

*The  writ  de  pemmMlaHone  factenda  is 
not  known  to  have  been  adopted  in  practice 
in  the  United  Stateo^**  mjs  Professor  Qreen- 
l«af  (Qreenl.  Br.  i  146,  note),  "but  in  sev- 
eral of  the  states,  remedies  somewhat  sim- 
ilar in  principle  have  been  provided  by  stat- 
utas." 

PERCENNARIU8  (LftW  L«t)  In  old  Eng- 
lish law.   A  parcener;  one  of  wmvnX  com- 

moners.   Fleta.  lib.  4.  c.  24,  9  VI. 

PERCEPTION  (from  per  and  capere).  The 
taking  possession  of.  For  example,  a  lessee 
or  tenant  before  perception  of  the  cropa,  i.  e., 
before  barreitlng  tbem,  has  a  right  to  offset 
any  loss  which  may  happen  to  them  against 
the  rent;  but  after  the  perception  they  are 
entirely  at  bis  risk.  IfaOkeld.  dr.  Law,  § 
378.  Used  of  money,  it  means  the  counting 
out  and  payment  of  a  debt  Also  used  for 
food  doe  to  soldiers.  VknL 

PBRCKrrUIIA  (Law  Let.)  tn  old  records. 

A  w'  .ir;  a  place  In  a  rivor  rnado  up  with 
banks,  dams,  etc.,  for  the  better  convenience 
of  preeenrlnt  and  tiklnc  HiOl  Far.  Ant  110; 
OoiMlL 

PERCH.  The  length  of  sixteen  feet  and  a 
half:  a  pole  or  rod  of  that  length.  Forty 
perches  in  length  and  fonr  in  breadth  make 
an  acre  of  land. 

PERCOLATING  WATERS.  Flowing^seep* 

ing,  or  moving  .subtorraneous  waters. 

PEROONATIO  UTLAGARIAE  (Lat)  In 
BnglliAi  law.  A  pardon  for  a  man  who,  for 

contrrnpt  in  tint  yielding  obedience  to  the 
process  of  the  king's  courts,  is  outlawed*  and 
afterwards,  of  his  own  aooord,  surrenders. 

PERDUELLIO  (Lat.)  In  civil  law.  At 
first,  an  honorable  enmity  to  the  republic; 
afterwards,  a  traitorous  enmity  of  a  citizen; 
consisting  In  being  of  a  hostile  dtsposltton 
towards  the  rcpuMir.  e.  g..  trea-eion  aiming 
at  the  supreme  power,  violating  the  privi- 
leges of  a  Roman  citlsen  by  beating  him,  etc., 
attempting  anjrthing  against  the  person  of 
the  emperor,  and,  In  general,  any  open  hos- 
tility to  tlip  republic.  Rotnetimes  used  for: 
the  enemy  or  traitor  himself.  Perduellioi 


was  distinguished  from  crimen  immittHtae 
maicttatUt  as  being  an  attempt  the 
whole  repablle,  pnitfihable  In  eemlfte  MS' 

turiata.  by  crucifixion  and  Iqr  Infaoqr  aflsr 

death.    Calv.  Lex.;  VIcat. 

PERDURABLE  (old  Fr.  perdurable,  eter- 
nal, from  Lat  per,  tntenslTe^  and  JuroMNs, 

lasting).  As  applied  to  an  estate,  perdura- 
ble signifies  lasting  long  or  forever.  Thus, 
n  disseisor  or  tenant  in  fee  upon  condition 
has  as  hig^  and  great  an  estate  as  the 
rightful  owner  or  tenant  in  fee  simple  alMO- 
lute,  but  not  Ro  perdurable.  The  term  Is 
chiefly  used  with  reference  to  the  extinguish- 
ment of  rights  bgr  unity  of  selrin,  wUdi  does 
not  take  plaee  unless  both  the  right  and  the 
land  out  of  which  it  issues  are  held  for  equal- 
ly high  and  perdurable  estates.  C9o.  Lift 
313a,  313b;  Qale.  Bas«n.  682. 

PEREGRIN!  (Lat.)  In  civil  law.  Under 
the  denomination  of  pcregrini  were  idiuj.re 
prehended  all  who  did  not  enjoy  any  capac^ 
ity  of  the  law,  namely,  slaves,  alien  ene- 
mies, and  swdi  foreigners  as  belonged  to 
nations  with  which  the  Romans  had  not  es- 
tablished relations    Savigny.  Dr.  Rom.  5  66. 

PEREMPTORIU8  (Lat.  from  prrimere,  to 
deetroy).  In  dril  law.  That  whldi  takes 

away  or  destroys  forever;  hence,  exceptio 
percmpioria,  a  plea  which  is  a  perpetual  bar. 
See  "Peremptory."  Bracton.  lib.  4*  a.  M; 
Fleta»  lib.  6»  e.  86.  i  8:  Calv.  Lax. 

PEREMPTORY.  Absolute;  positive.  A 
final  determination  to  act.  without  hope  of 
renewing  or  altering.  Joined  to  a  substan* 
tive.  this  word  is  frequently  used  in  law; 
as,  peremptory  action  (Pitsh.  Nat  Brer.  S5, 
38,  104,  108);  peremptory  nonsuit  (Id.  3, 
11):  peremptory  exception  (Bracton,  lib.  4. 
e.  10);  pwemptory  nndertskinc  (8  GUt 
Prac.  112.  793);  peremptory  challenge  of 
Jurors  (Inst.  4.  13.  9;  Code.  7.  50.  2;  Id.  8.  Sd. 
8;  Ms.  8.  L  70.  78). 

PIREMPTORY  CHALLfeNQE.  A  chal- 
lenge without  cause  given,  allowed  to  pris- 
oner's counsel  in  criminal  cases,  up  to  a  cer- 
tain number  of  Jurors.  11  Chit.  Stat.  59, 
689;  2  Harg.  St  Tr.  808;  4  Harg.  St  Tr. 
1;  Fost  Grim.  Law,  4S;  4  BL  Oonit  SR*. 
See  'VTitilltngt  '* 

PEREMPTORY  DEFENSE.  A  defense 
which  insists  that  the  plaintiff  never  had  the 
right  to  insHtttte  the  salt  or  that  tt  he 

had.  the  oriKinal  right  is  extinguished  OC 

determined.    4  IJonv.  Inst,  note  4206. 

PEREMPTORY  EXCEPTION.  Any  defease 
which  denies  entirely  the  ground  of  afltion. 
1  White.  New  Recop.  888.  So  of  a  dem«^ 

rer.    1  Tex.  364. 

PEREMPTORY  INSTRUCTION.  A  bind- 
ing instiuetion  hy  the  court  to  the  Jvry. 
Usually  the  direction  of  a  verdict. 

PEREMPTORY  MANDAMUS.   A  waeds 

tnu$  requiring  a  thing  to  be  done  abe» 
lutely.  It  is  usually  granted  after  failure  to 
show  satisfactory  cause  on  an  alternative 
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yiiaiidamus.  No  other  return  will  be  per- 
mitted but  absolute  obedience.  3  Bl.  Comm. 
110*:  Tapping.  UmO,  490  et  soq.  Sm  "Man- 


PEREMPTORY  NONSUIT.  An  lATOlnntB- 

ry  nonsuit    See  "Nonsuit." 

PEREMPTORY  PAPER.  A  Ust  of  tHe 
csoflM  wlii€3i  were  enlarged  at  41ie  requeet  of 

the  parties,  or  which  stood  over  from  press 
of  business  in  court  to  a  day  which  was 
apecUlfld  in  the  papar.  and  which  day  was 
perenplMy. 

PEREMPTORY  PLEA.  A  pica  which  goes 
to  destroy  the  right  of  action  itself;  a  plea 
In  liar  or  to  the  action.  S  Staph.  Comm. 

576;  3  Wooddeson.  Lect.  57;  2  Saimd.  PL  4 

Et.  645;   3  Bouv.  Inst,  note  2891. 

PEREMPTORY  RULE.  An  absolute  rule. 
AS  dlfltlngnlflhed  from  a  rule  nM. 

PEREMPTORY  WRIT.  An  original  writ, 
called  from  the  words  of  the  writ  a  "at  te 
fecerit  sMMimm,"  and  which  directed  the 
sheriff  to  canse  the  defendant  to  appear  In 
<"Ourt  without  any  option  pivrn  him.  provided 
the  plaintiff  gave  the  sheriff  security  ef- 
fiietvalljr  to  proaeoote  his  claim.  The  writ 
•wtLs  rarely  used,  and  only  where  noth- 
ing was  specifically  demanded,  hut  only  a 
satisfaction  In  general;  as  in  the  rase  of 
writs  ot  treqMMM  on  the  case,  wherein  no 
debt  or  ottiar  apaelie  thing  was  aaed  Iter, 
but  only  danacas  to  be  aaaeaaed  bj  a  Jwry. 
Brown. 

PERE8EWAR  (Old  Scotch).  In  old  Scotch 
law.  Pursner;  plaintiff  or  proaeentor.  See 
'•Pnraaer." 

PERFECT.  Complete. 
Thia  term  is  applied  to  rights  and  obliga- 
tions In  order  to  distinguish  those  which 

may  be  enforced  by  law.  which  are  called 
**perfe<'t."  from  those  which  cannot  be  so 
enforced,  whldi  are  aald  to  be  *^mperfeet*' 

37  r;a.  128. 


PERICULOSUM  EST  RES  NOVAS  ET  IN- 
usitatas  Inducere.  It  is  dangerous  to  intro- 
duce new  and  vnaooaatomed  thtiiit.  Co. 
Utt.  m. 

PERICULOSUM  EXISTIMO  QUOD  BO- 
norum  vivorum  non  comprobatur  exemplo.  I 
think  that  dangerous  which  is  not  warranted 
by  the  example  of  good  men.  9  Coke.  97. 

PERICUL08U8  (Lat.)  Dangerona. 

PERICULUM  (Lat.)  In  the  cItU  law.  Per- 
il; danger;  hazard;  risk. 

PERICULUM  REI  VENDITIAE,  NON- 
dum  tradltaSf  eat  empterla.  The  pordwaer 

runs  the  risk  of  the  loss  of  a  thing  sold, 
though  not  delivered.  1  Bouv.  Inst,  note 
939;  2  Kant,  CoouB.  498,  499  ;  4  Bam.  ft  a 
481,  941. 

PERIL.  Danger;  the  accident  hj  which  a 
thing  is  lost.    Lee.  Elm.  §  1*11. 

 In  Insurance.    The  risk,  contingency, 

or  cause  of  loss  insured  againat  in  a  policy 
of  inaoraiiea. 

PERILS  OF  THE  RIVER.  A  term  used  In 

respect  to  river  navigation  in  the  United 
States,  and  having  the  same  significance  as 
"parUa  of  the  aea."  8  Ala.  171. 

PERIL8  OP  THE  8ff  A.  One  of  the  perils 

insured  against  in  marine  insurance,  and 
from  which  bills  of  lading  usually  exempt 
tiM  carrier.  It  signifies  "all  marine  casual- 
ties resulting  from  the  violent  action  of  the 
elements,  as  distinguished  from  their  natural 
silent  influence  on  the  fabric  of  the  vessel; 
casualties  which  may.  and  not  consequences 
which  must,  oocar.  L.  R.  9  Q.  B.  896. 

Loss  by  foundering  (3  Wheat.  [U.  S.l  168). 
or  stranding  (57  Me.  170),  injury  to  the  ves- 
sel bf  Ice  (15  Wall.  [U.  S.J  202),  or  to  cargo 
from  water  shipped  in  a  storm  (16  Me.  207), 
or  loss  of  property  overboard  (16  Mo.  98), 
are  perils  of  tlu'  hp.i.  But  damages  by  rats 
(1  Wlis.  281}  or  worms  (2  Mass.  428),  or 
the  breakage  of  packagea.  are  not 


PERINDE  VALERE  (l.aw  Lat.  to  be  equal- 
ly  valid).     In    H.iKlish  ecclesiastit  al  law. 
I  The  name  of  a  writ  of  dispensation  granted 
ito  a  cleric  who,  being  defective  In  his  ca> 
pacity  to  a  benefice  or  othpr  ecclesiastical 
!  function,  was,  de  facto,  admitted  to  it.  So 
PERFECT  TRUST.  An  eieeiited  trust  (f.  |  called  from  the  emphatic  words  of  the  Latin 

form,  the  faculty  being  declared  to  be  equal- 
ly effectual  to  the  party  dispensed  with  as 
if  he  had  heen  actually  capable  of  the  thing 
for  which  he  was  dispensed  with,  at  the 
time  of  his  admlaaion.  St  8S  Hen.  YIII,  e. 
21;  CowaU. 


PERFECT  OBLIGATION.  One  which  is 
enforceable  by  law. 

PERFECT  TITLE.  A  title  which  is  good 
both  at  law  and  In  eeqolty.  21  Conn.  449. 


PERFECTING  BAIL.  Jiiatiflcatio&  of  hall 

See  "Justifying  Bail." 


PERFECTUM  EST  CUI  NIHIL  DEE8T 
'•eeufidun*  auae  perfeetlonia  vol  naturae  me- 
dium. That  Is  perfect  which  wants  nothing 
according  to  the  m^Mure  of  its  perfection 
4Mr  naliireu  Bdb.  181. 


PERFIDY.  The  act  of  one  who  has  en- 
gaged his  faith  to  do  a  thing,  and  does  not 
40  it.  but  does  the  contrary.    Wolff.  9  390. 

PERFORMANCE.  Such  a  fulfillment  of  an 
ebUgatiOB  as  puts  an  end  tharato  Iqr  leavlBg 
more  to  be  done. 


PERIOD.  .\  space  of  time;  any  portion 

of  complete  time, 
me  word  'period*  has  Its  etymological 

meaning,  but  It  also  has  a  distinctive  slgnlfl- 
cation.  according  to  the  subject  with  which 
it  may  be  used  In  connec  tion.  It  may  mean 
any  portion  of  complete  time,  from  a  thou- 
sand years  or  less  to  the  period  of  a  day; 
and  when  used  to  deslgniUta  an  act  to  be 
done  or  to  be  begun,  though  ita  completion 
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may  take  an  uncertain  time»  as  tor  instance 
tbe  act  of  exportation.  It  mast  mean  the  day 

on  which  thf>  exportation  commences,  or  It 
would  be  an  tin  meaning  and  useless  word  in 
its  connection  in  the  •tatntt."  WaTM*  J«*  20 
Uow.  iU.  S.)  &79. 

PERIPHRASIS.  Circumlocution;  the  use 
of  oilier  words  to  express  itie  sense  of  one. 

Some  words  are  so  technical  in  their 
meaning  that.  In  charKlng  offenRes  In  in- 
dictments, they  must  be  used,  or  the  indict- 
ment will  not  be  sustained.  For  examp!. . 
an  Indictment  for  treason  must  contain  the 
irord  "traitorously;"  an  Indlotmant  lor  Imr- 
glary.  "intrKiuriousiy;"  and  "faUmlousIy" 
most  be  introduced  into  every  Indictment  for 
felony.  1  Chit  Crim.  Law,  242;  3  Inst.  15; 
Carth.  319;  2  Hale.  P.  C.  172,  184;  4  Bl. 
Comm.  307:  Hawk.  F.  C.  bk.  2.  c.  25,  §  55; 
1  East,  P.  C.  115;  Bac.  Abr.  "Indictment" 
(Q  1);  Comyn,  Die  "Indictment"  (G  6); 
Cro.  Car.  c.  S7. 

PERISHABLE  GOODS.  Goods  which  are 
lessened  In  value  and  beoome  worse  bgr  being 
Icept 

PERJURI  SUNT  QUI  SERVITA8  VERBIS 
Juramenti  deciptunt  aures  eorem  qui  accipi- 
unt.  They  are  perjured  who,  preserving  the 
words  of  an  oath,  deceive  the  ears  of  those 
wlK>  reoetve  it  8  Inst  IM. 

PERJURY.  Perjury  at  common  law  is  the 
Willful  and  corrupt  taking  of  a  fitlse  oath 
In  a  judicial  proceeding  in  regard  to  a 
matter  material  to  the  issues.  1  Hawk.  P. 
C.  c.  «9.  §  1  :  4  Bl.  Comm.  153.  It  is  ex- 
tended by  statute  in  most  jurisdictions  to 
fulfo  swearing-  in  oertain  proceedings  not 
Judicial.  To  constitute  the  offense,  (1)  the 
testimony  must  be  false,  or  believed  to  be 
false,  or  the  witness  must  not  know  whether 
it  be  true  or  false  (42  Vt.  152;  17  N.  U.  373) ; 
(2)  the  taking  of  the  false  oath  must  be  both 
willful  aini  ion  iiit;  I?,)  the  matter  sworn 
to  must  be  material  to  the  issue  or  question 
In  controversy  (12  Mass.  278;  54  Vt.  148): 
(4)  some  form  of  oafh  nr  Its  pqulvalent  must 
have  been  duly  adininislered  by  an  author- 
ized offlcer  (S»;  \.  Y.  i:.4:  107  U.  S.  671;  76 
N.  Y.  220):  (6)  the  oath  itself,  as  weU  as 
the  facts  sworn  to.  must  have  been  material 

(45  Mich.  543:  17  Ohio.  365>;  (6)  to  con- 
stitute perjury  in  a  Judicial  proceeding,  the 
court  or  tribunal  must  have  jurisdiction 
(49  Me.  418;  8  Pick.  [Mass.]  463;  H  Ky. 
407). 

PERMANENT  TRESPASS.  A  trespass 
consisting  of  treepasBea  of  one  and  the  same 

kind,  committed  on  several  days,  which  are 
in  tlu'ir  natJire  capable  of  renewal  or  con- 
tinuation, and  are  actually  renewed  or  con- 
tinued from  day  to  day.  so  that  the  par- 
ticular injury  done  on  each  particular  day 
cannot  bo  distinguished  from  what  was  done 
on  another  day.  In  declaring  for  such  tre» 
passM.  they  may  be  laid  with  a  amtimh 
ando.  3  Bl.  Comm.  212:  Bac.  Abr.  'Tres- 
pass" (B  2.  I  2):  1  Saund.  24,  note  1.  See 
*Xknitlnuando:"  "Trespass.'* 


PERMISSION.  Leave  or  license  to  do  any 
act  It  ordinarily  Implies  eimaent  actually 

given  (105  III.  55S).  but  has  been  held  to 
mean  "allow."  by  not  prohibiting  (d  Allen 
[IfaML]  886). 

PERIMI88IVK.  Allowed;  that  which  may 

be  done:  a.s,  permissive  waste,  which  is  the 
permitting  real  estate  to  go  to  waste.  2 
Bout.  Inst  nota  UHO.  Bee  "Waata." 

PERMISSIVE  USE.  A  passive  use  which 
was  resorted  to  before  the  statute  of  iiaes> 
in  order  to  avoid  a  harsh  law:  as  that  of 

mortmain  or  a  feudal  forfeiture.  It  was  a 
mere  invention  in  order  to  evade  the  law  by 
seorecj;  as  a  conveyance  to  A.  to  the  use 

of  B.    A.  simply  held  the  possession,  and  & 

enjoyed  the  profits  of  the  estate. 

PERMISSIVE  WASTE.  Waste  suffered  by 
omission  of  care>  not  by  actual  dapreda* 

lion. 

PE  RMIT.  A  license  or  warrant  to  do  some- 
thing not  forbidden  by  law;  aa.  to  land 

goods  imported  info  the  United  States,  after 
the  duties  have  been  paid  or  secured  to  be 
paid.  Act  Cong.  March  2.  1799,  §  49,  cl.  2 
See  form  of  such  a  pormit,  Gordon.  Dig. 

Append.  II.  46. 

PERMUTATIO  (l^at.  from  permutarc,  to 
exchang-  I      in  the  civil  law.  BxdUHI0»; 

barter.    Dig.  19.  4;  Code,  4.  64. 

PERMUTATION.  In  cLrU  law.  Bzehanfs; 

barter. 

This  contrac  t  i.s  formed  by  the  couM  nt  of 
the  parties;  but  delivery  is  indispensable^ 
for  withont  it  it  is  a  mere  agreesrant.  Dtg. 
31.  77.  4;  rode.  4.  64.  3. 

Permutation  differs  from  sale  in  this,  that 
in  the  former  a  delivery  of  the  articlea  sOM 
must  be  made,  while  in  the  latter  it  is  unnec- 
essary. It  agrees  with  the  contract  of  sale, 
however,  in  the  following  particulars:  That 
he  to  whom  the  delivery  is  made  acquires 
the  right  or  faeulty  of  preacribing  (Dig.  4L 
.T.  4.  17);  that  tbf*  rontracting  parties  are 
bound  to  guaranty  to  each  other  the  title  of 
the  things  delivered  (Code,  4.  64.  1);  aikd 
that  they  are  bound  to  take  back  the  thinsi 
delivered  whan  they  hava  latent  dafeda 
which  they  have  concealed  (Ug.  21. 1.  6S). 

PERMUTIONE.  A  writ  commanding  an 
ordioary  to  admit  a  clerk  on  exchange  of 
hanafloea. 

PERNANCY  (from  FT.  prtnire,  to  take).  A 
taking  or  raoelYiBg; 

PERNOR  (from  Law  Fr.  \mritnur.  or  per- 
nour,  q.  v.)    A  taker.   Pernor  of  proflta  ia 
the  taker  or  raeelTar  of  the  proilta  of 
estate.  Gowell. 

PERNOR  OF  PROFITS.  He  who  receives 
the  profits  of  lands,  etc.  A  cestui  que  use. 
who  Is  legally  entitled  and  actually  dots  i«> 
ceiva  the  proflta,  is  the  pernor  of  prolita. 

PERNOUR  (Law  Fr  )  A  taker.  U  per- 
novr  ou  le  detenour,  the  taker  or  the  de- 
tainer. Britt.e.87. 
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PERPETUA  LEX  EST,  NULLAM  LEGEM 
humanam  ac  positivam  perpetuam  esse;  et 
clausula  quae  abrogationem  excludit  ab  ini- 
tio non  valet.  It  is  a  perpetual  law  tliat  no 
liiiinaB  or  porfttve  law  can  be  perpetual;  and 
a  <"lans''  ill  a  law  which  ])rocludes  the  power 
of  abroijalioD  is  void  ab  initio,  liac.  Max. 
reg.  19;  Broom.  Leg.  Max.  (M  London  B4.) 
«7. 

PERPETUAL.  That  which  is  to  last  with- 
out limitation  as  to  time;  as,  a  perpetual 
Statute,  which  is  one  without  limit  as  to 
time,  although  not  expressed  to  be  so. 

PERPETUAL  CURACY.  The  o^lce  of  a 
curate,  in  a  parish  where  there  is  no  spirit- 
ual rector  or  vie  ar,  but  where  the  curate  is 
appointed  to  officiate  for  the  time  by  the  im- 
Tiropriator.  S  Bam,  Bee.  Law,  S6. 

The  church  of  which  the  curate  Is  per- 
petual. 2  Ves.  Sr.  425.  429.  See  2  Steph. 
Comm.  76;  2  Burn.  Ecc.  Law,  55;  9  Adol.  6 
X.  656.  As  to  whether  such  cnrate  may  be 
revnoTed,  see  2  Bum.  Ecc  Law,  66. 

PERPETUAL  INJUNCTION.  Opposed  to 
an  injunction  ad  interim;  an  injunction 
which  finally  dlspoeea  of  the  suit,  and  is  in- 
definite in  point  of  time. 

PERPETUAL   LEASE.    A  lease  without 

limitation  as  to  u-rm  :  a  grant  in  fee,  sub* 
Jeet  to  a  reserved  rent. 

PERPETUAL  STATUTE.  Repeal  or  ex- 
piration at  any  future  time. 

PERPETUATING  TESTIMONY.  The  act 
by  which  testimony  Is  redoeed  to  writing 

as  prescribed  by  law.  so  that  the  same  shall 
be  read  in  evidence  in  some  suit  or  legal 
proceedings  to  be  thereafter  lnstitute<l. 

The  origin  of  this  practice  may  be  traced 
to  the  canon  law  (chapter  6.  X  ui  Hte  non 
fiitifistiifii.  etc.)  Rockmer,  note  4;  S  Toul- 
lier.  Dr.  Civ.  note  22.  Statutes  exist  in 
most  of  the  states  for  this  purpose.  Equity 
also  fnrni^th"s  means,  to  a  liBltOd  extent, 
the  same  purpose. 

PERPETUITY.  Any  limitation  tending  to 
take  the  subject  of  it  out  of  commerce  for  a 
longer  period  than  a  life  or  lives  In  being, 
and  twenty-one  years  beyond,  and.  in  case  of 
a  posthumous  child,  a  few  months  more,  al- 
lowing for  the  term  of  gestation.  Rand. 
Perp.  48.  8ii^  a  limitation  of  property  as 
renders  it  unalienable  beyond  the  period 
allowed  by  law.  Gilb.  Uses  (Sugd.  Ed.)  260, 
note. 

An  interest  subject  to  a  condition  pre- 
cedent, which  condition  is  not  to  be  ful- 
filled within  twenty-one  years  after  some 
life  in  being  at  the  creation  of  the  Interest 
Gray,  Perp.  i  ti9. 

Mr.  Justice  Powell,  In  12  Mod.  278.  dlstln 
guished  perpetuities  into  two  sorts, — abso- 
Ints  and  qualified;  meaning  thereby,  as  it 
1b  apprehended,  a  distinction  between  a 
plain,  direct,  and  palpable  perpetuity,  and 
the  case  wlierc  ;in  estat''  is  limited  on  a  <-on- 
tingency,  which  might  happen  within  a  rea- 
■onnbla  eoopMO  of  time,  but  where  the  s*> 


tate  nevertheless,  from  the  nature  of  the 
limitation,  might  be  kept  out  of  commerce 
longer  than  was  thought  agreeable  to  the 
policy  of  the  common  law.  But  this  distinc- 
tion would  not  now  lead  to  a  better  nnder^ 
standing  or  explanation  of  the  subject;  for 
whether  an  estate  t>e  so  limited  that  it  can- 
not take  effect  until  a  period  too  much  pro- 
tracted, or  whether  <m  a  oontiagenoy  which 
may  happen  witiihi  a  moderate  compass  of 
tinie.  it  equally  falls  wltl;iii  the  line  of  per- 
petuity, and  the  limitation  is  therefore  void; 
for  it  is  not  siifflclent  that  an  estate  may 
vest  within  the  time  allowed,  but  the  nile 
requires  that  it  niu.st.  Rand.  Perp.  49.  See 
Cruise,  Dig.  tit.  32.  c.  2."?;  1  Belt.  Supp.  Ves. 
4U6;  2  Ves.  Jr.  357;  3  Saund.  38S;  Comyn, 
Dig.  '^Ohnncery"  (4  Q  l) ;  3  Ohnne.  Can.  1; 
S  Boot.  Inst  note  1B90. 

PERPETUITY  OF  THE  KING.    That  fic 
tion  of  the  English  law  which,  for  certain 
politieai  purposes,  ascribes  to  the  king  in 

his  politi.  al  capacity  the  attribute  of  Im- 
mortality; for.  though  the  reigning  monarch 
may  die,  yet  by  this  flctiini  tike  king  never 
dies,  i.  c,  tlie  otiice  Is  supposed  to  be  reoc- 
cupied  for  all  political  purposes  immediately 
on  hla  death. 

PERQUIRERE  (LawlAt.from  /xr,  through, 
and  quaerere,  to  obtain).  In  feudal  law.  To 
gain  or  acquire;  to  acquire  by  one's  own 

act;  to  purchase.   Brtve  pergairere;  to  pnr» 

chase  a  writ.  Cowell. 

PERQUISITES.  In  iU  most  extensive 
sense,  perquisites  signifles  anything  gotten 

by  induplry  nr  purchased  with  money,  dif- 
ferent from  iliai  which  descends  from  a  fla> 
ther  or  ancestor.  Bracton,  lib.  2,  c,  30,  note 
3;  Id.  Ub.  4,  C  22.  In  a  more  limited  sense, 
it  means  aom^lng  gained  by  a  place  or 
office  b^ond  the  regular  salary  or  fse. 

PERQUISITIO.  Purchase.  2  Bl.  Comm. 
241.  Acquisition  by  one's  own  act  or  agree- 
ment, and  not  by  descent  Id.  See  Tnr- 
chase." 

PERQUISITOR.    A  purchaser;    one  who 
first  acquired  an  estate  to  his  family;  one* 
who  acquired  an  estate  by  sale,  by  gift,  or 
by  any  other  method,  except  only  that  of 
descent.    2  Bl.  Comm.  220. 

PERQUISITUM.  Purchase.  Bracton.  fol. 
65.  Co.  I>itt.  'Ah.  ish.  An  estate  acquired  by 
purchase,  that  is.  by  one's  own  act,  and  not 
by  descent;  praeMum  tfwod       non  a  patn 

vel  majoribus  possirtet.  scd  qvn  sua  indusfri^ 
vel  pecuniis  comparalo  gaudet.  Spelman. 

PERSECUTIO  (LaL  from  peraequi,  q.  v.) 
In  the  elvll  law.  A  following  after;  a  pnr- 

sulng  at  law;  a  suit  or  prosecution. 

Properly,  that  kind  of  Judicial  proceeding 
before  the  praetor  whleh  was  called  "sstnuir* 
dinary."  Calv.  Lex. 

Tn  a  general  sense,  any  judicial  proceed- 
in  p.  including  not  only  actions  (ac/ tones) 
properly  so  called,  but  other  proceedings 
also.  CbIt.  Leoc. 

PBRMQUI  (Lat)  In  tha  elTfl  law. 
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follow  after;  to  pursue  or  claim  In  form  of 
law.  Aq  action  is  called  a  jus  persequendi. 
See  **Aello." 

PERSON.  A  man  considered  aceordiiiff  to 

tbe  rank  he  holds  In  society,  with  all  the 
rights  to  which  the  place  be  holds  entitles 
him,  and  the  duties  whldi  It  Impona.  1 
Bouv.  Inst  note  137. 

A  corporation,  which  Is  an  artlfldal  per- 
son. 1  Bl.  Comm.  123;  4  Blng.  669;  Wood- 
deson,  Lect.  116;  1  Mod.  164;  22  N.  Y.  352; 
10  111.  48;  32  Ck>nn.  216;  118  U.  8.  894.  And 
it  has  been  hold  to  include  a  partnership 
Mwnciation.  Iu8  Fa.  St.  147.  It  includes 
both  aezee.  188  Mmn.  680. 


here  cited.  It  is  used  as  two  words,  "person 
able."  "There  is  a  maxim  that  when  a  r»> 
malnder  is  appointed  to  one,  he  to  whom  It 
is  ai^l^ted  ought  at  that  time  to  be  'a  per- 
son mBl  and  to  have  capacity  to  take  the 
remaindlP,«9r  else  It  shaU  be  void."  Id. 


PERSONA  (Lat)  In  dvl]  law.  OhAractor, 

In  virtue  of  which  certain  rights  belong  to  a 
man,  and  certain  duties  are  imposed  upon 
him.  Thns.  one  man  may  unite  many  char- 
acters (personae) ;  as,  for  example,  the 
characters  of  father  and  son,  of  master  and 
■srvant.    Mackeld.  Civ.  Law,  §  117. 

In  tte  original  signiflcation,  a  mask;  after- 
wards, a  man  in  reference  to  his  condition 

or  character  (stattts).  Vlcat.  It  is  used 
metaphorically  of  things,  among  which  are 
counted  slaves.  It  Is  often  opposed  to  ret; 
as,  actio  in  personam  and  actio  in  rem. 

Power  and  right  belonging  to  a  person  In 
a  (f-rtain  character  (pro  jure  ct  potestate 
personae  competente).  Vicat.  Its  use  is 
not  confined  to  the  VMng,  bat  is  eactended 
to  the  dead  and  to  angels.  Id.  A  siatato  In 
a  fountain  whence  water  gushes. 

PERSONA  CONJUNCTA  AEQUiPARA- 
tur  Intorease  proprio.  The  interest  of  a  per- 
sonal connection  is  sometimes  regarded  in 
law  as  that  of  the  individual  himself.  Bac. 
Max.  reg.  18;  Broom,  Leg.  Max.  (8d  London 
Bd.)  474. 

PERSONA  EST  HOMO,  CUM  STATU 
quodam  consideratus.  A  person  is  a  man 
considered  with  reference  to  a  certain  atatU9. 
Heinec.  Elem.  Jur.  Civ.  lib.  1,  tit.  3,  S  76. 

PERSONA  NON  GRATA.   A  person  not 
<^cceptable.    Applied   to   diplomatic  repre- 
Bcntatives  who  are  not  acceptable  at  the 
court  to  which  they  arc  accredited. 

PERSONA  REGIS  MERGITUR  PERSONA 
ducia.  The  person  of  duke  merges  in  that  of 
Idng.  Jenk.  Gent.  Gas.  188. 

PERSONA  STANDI  IN  JUDICIO.  Gapael- 

ty  of  standing  in  court  or  in  judgment;  ca- 
pacity to  be  a  party  to  an  action;  capacity 
or  ability  to  sue 

A  phrase  probably  derived  from  Bracton 
(folios  155b.  196).  See  16  Johns.  (N.  Y.) 
88. 

PERSONABLE  (Law  Lat.  prrsonahiJ  is, 
from  p0r$ona,  capacity).  In  old  English 
law.  Able  to  maintain  a  plea  in  ooart;  hav- 
ing capacity  to  pup.  Cowell.  Derived  prob- 
ably from  the  phrase  persona  standi  in  ju- 
d<cto  (q.  V.) 

Of  capacity  to  take  a  thing  granted  or 
given.    Plowd.  27a,  arg.    But  in  the  case , 


Upr  el 
NA^' 


PERSONAPViCE  FUNGITUR  MUNICIP* 
ium  et  decuria.  jj^wns  and  boroughs  act 
if  persons.   23  W^^L  (N.  Y.)  103,  144. 

PERSONAL.   Belonging  to  the  person. 

This  adjective  is  frequently  ^nplorfsd  In 
connection  with  substantives,  as  personal 
services  (see  68  N.  H.  651).  personal  goods 
(see  5  Mason  [U.  S.]  356).  etc.  Personal 
rights  are  those  which  belong  to  the  person; 
personal  duties  are  those  which  are  to  be 
performed  In  person. 

PERSONAL  ACTION. 

 In  the  Civil  Law.   An  action  In  which 

orif'  porson  (the  actor)  sues  another  (the 
reus)  in  respect  of  some  obligation  which 
he  is  under  to  the  eetor  either  e*  confrschi 
or  ex  delicto.  It  will  be  seen  that  this  in- 
cludes all  actions  against  a  person,  without 
reference  to  the  nature  Of  tlie  ^KOperty  in- 
volved. In  a  limited  sense  of  the  word  "ac- 
tion" in  the  civil  law,  it  includes  only  per- 
sonal actions,  all  others  lieing  OSlMI  **pstt> 
tions."   See  "Real  Action." 

At  Common  Law.  An  action  broviftt 
for  tbe  recovery  nf  i)crsonal  property,  for 
the  enforcement  of  some  contract  or  to  r»' 
cover  damages  for  its  breach,  or  for  the  re- 
covery of  damages  for  the  commission  of 
an  injury  to  the  person  or  property.  Such 
arise  either  upon  contracts,  as  account,  a^- 
Humpsit,  covenant,  debt,  and  detinue  (9.  r.), 
or  tor  wrongs,  Injiurlea,  or  torts,  as  trespass^ 
trespass  on  the  case,  replevin,  trover  {q.  v.) 
Other  divisions  of  personal  actions  are  made 
in  the  various  states;  and  in  Vermont  and 
Connecticnt  an  action  Is  In  use  called  the 
"action  of  book  debt"  71  Mo.  887.  See 
"Aetlon." 

PERSONAL  ASSETS.  Chattels,  money, 
and  other  personal  property  belonging  to  n 
bankrupt,  Insolvent,  or  decedent  fintntiBt 
which  go  to  the  assigneo  or  executor. 

PERSONAL  CHATTELS.  Strictly  and 
properly  speaking,  things  movable,  which 
may  be  annexed  to  or  attendant  on  the  per- 
son of  the  owner,  and  carried  about  with 
him  from  one  part  of  ttio  world  to  another. 
8  BL  Oonun.  888*.  See  'HSwttoL'* 

PERSONAL  CONTRACT.  \  contract  as 
to  personal  property.  A  covenant  (or  con- 
tract) personal  relates  only  to  mattsrs  pen^ 
sonal  as  distinguished  from  real,  and  is 
binding  on  the  covenantor  ( contractor >  dur- 
ins  his  life,  and  on  his  personal  representSr 
tlves  after  his  deceaao.  in  respect  of  assets. 
Angell  A  A.  Watereonrses.  806;  Co.  Utt  22. 

PERSONAL  COVENANT.  A  covenant 
which  binds  only  the  covenantor  and  his 
personal  representatives  In  respect  to  assets, 
and  can  be  taken  advantage  of  only  by  the 

covenantee. 
A  covenant  which  must  be  performed  by 


Digitized  by  Google 


PERSONAL  ESTATE 


PEKTINBNT 


the  oo?«iiaiitor  In  perstm.  FItsb.  Nat  Brev. 

340. 

All  covenanto  are  either  personal  or  real, 
but  some  oontiiakiii  ezista  in  regard^  the 
division  between  them.    Thns.  a ^^Kiant 

may  be  personal  as  regards  the  (^Pmantor. 
and  real  as  regards  the  covenanli^er  and  dif- 
terant  deflnlttona  have  been  Cven,  accord- 
ing to  whether  the  rlghtsmnd  liabilities  of 
the  covenantor  or  the  cm^jpantee  have  been 
in  consideration.  It  is  apprehended,  howev.  r. 
that  the  prevalent  modern  usage  is  to  hold 
a  corenan^eal.  If  It  Is  real. — that  Is,  runs 
with  the  land,  so  as  to  apply  to  an  assignee, 
either  as  regards  the  covenantor  or  the  cov- 
enantee. See  Piatt.  Cov.  61;  4  Bl.  Comm. 
S04.  note.  305,  note;  3  N.  J.  260;  7  Gray 
(Mass.)  $3. 
All  covenants  which  relate  to  personalty 
'  merely  are  of  this  class.    30  Miss.  145. 

PERSONAL  ESTATE.   Personal  property. 

PERSONAL  KNOWLEDGE.  Knowledge 
derived  at  tlriit  hand  from  actual  sight  or 
hearing  of  the  matter  la  qnertlini.  Mid  not 
Cfom  hearsay. 

PERSONAL  LAW.    As  Opposed  to  terri- 
torial law.  personal  law  is  the  law  appli- 
>  able  to  persons  not  subject  to  the  law  of 
the  territory  in  which  they  reside.   It  is 
only  b7  permladon  of  the  torrltmial  law 
that  personal  law  can  exist  at  the  present 
day;  e.  g..  it  applies  to  British  subjects  resi-  j 
dont  in  the  Levant  and  in  other  Moham  mo- 
dan  and  barbarouB  countries.  Under  the. 
Roman  Empire.  It  had  a  ywf  wide  i^Uca^  | 
Brown* 


PERSONAL  LIBERTY.  The  right  or  pow- 
er of  locomotion,  of  changing  situation,  or 
moving  one's  person  to  whatsooTer  place 

one's  own  inclination  may  direct,  without 
imprisonment  or  restraint,  unless  by  due 
ooarM  of  law.  1  BL  Comm.  184. 

PERSONAL  PROPERTY.  Ohafctelt  (ff.  r.) 

PERSONAL  REPLEVIN.    A  proceeding 

which  succeeded  to  the  court  de  hnmine 
replegiando,  and  was  in  turn  succeeded  by 
tbe  writ  of  Mbea$  oorpM. 

PERSONAL  REPRESENTATIVES.  The 

executors  or  administrators  of  the  person  de- 
ceased.  6  Mod.  155;  5  Ves.  402;  1  Madd.  108. 

In  wins,  those  words  are  sometimes  con- 
st nied  to  mean  "next  of  kin."  2  Jarm. 
Wilis.  28;  1  Beav.  Rolls.  46:  1  Russ.  ft  M. 
6t7. 

PERSONAL  RIGHTS.  The  right  of  per- 
sonal security,  comprising  those  of  life.  limb, 
body,  health,  reputation,  and  the  right  of 
porsonal  llborty.  Wharton. 

PERSONAL  SECURITY.  A  person's  legal 
and  uninterrupted  enjoyment  of  his  life,  his 
limbs,  his  body,  his  health,  sad  bis  rspttta- 
Uos.  1  BL  Ckmm.  IM. 

PERSONAL  SERVICE.  Servire  of  pro- 
essB  on  one  by  actual  delivery  thereof  to 
hla,  as  dlstlnciiUlMd  tnm  sahstftirtsd  senr* 


ice  at  his  resldsBCS  or  oonstmetlTt  service 

by  publication. 

PERSONAL  SERVITUDES.  ServltQdse la 

gross;    i.  c.  belonging  to  a  psrSOtt,  and  BOt 

appurtenant  to  an  estate. 

PERSONAL  STATUTE.    A  law  whose 

principal,  direct,  and  Immediate  object  is  to 
regulate  die  eoiulition  Df  jiersons. 

The  term  is  not  properly  in  use  in  the 
common  law.  although  Lord  Maasfltfd,  In  S 
W.  Bl.  234.  applied  It  to  those  legislative 
acts  which  respect  personal  transitory  con- 
tracts, but  is  occasionally  used  in  the  sense 
given  to  It  in  civil  law,  and  which  is 
adopted  as  Its  d^nltlon.  It  Is  a  law.  ordi- 
nance, regulation,  or  custom,  the  disposi- 
tion of  which  affects  the  person,  and  clothes 
him  with  a  capacity  or  incapacity  which  he 
does  not  change  with  his  abode.  Ses  2  KsnL 
Comm.  ( loth  Ed.j  613. 

PERSONAL  THINGS.  In  the  old  books. 
Inclnde  personal  rights  and  datlea. 

PERSONALIA  PERSONAM  SEQUUNTUR. 
Personal  things  follow  the  person.  10  Cush. 
(Msss.)  618. 

PERSONALIS  ACTIO.  See '^Actlo." 

PER80NALITER.    In  old  Bngllsh  law. 

Personally. 

PERSONALITY.  In  foreign  and  modem 
civil  law.  That  quality  of  a  law  which  con- 
cerns the  enndition.  state,  and  capacity  of 
persons.  By  the  personality  of  laws,  foreign 
Jurists  generally  mean  all  laws  wUdi  oon- 
cern  the  condition,  state,  and  capacity  Of 
persons.   Story,  Confl.  l^ws.  §  16. 

PERSONALTY.    Personal  property. 

PERSONATION.  The  offense  of  falsely 
representing  one's  solf  as  another  person, 
and  thereby  obtaining  sobm  material  ad- 
vantage. 

PERSONS  (Law  Fr.)   A  parson.  En 

Hjc  In  iiiiiii- n  rxt  dr  pcrsone  dr  iin  rsf/lisr, 
in  the  same  manner  is  it  with  the  parson  of 
a  ehnrcb.  Britt  e.  48. 

PER80NER0  (SpaniHh).  In  Spanisll  law. 
An  attorney.  So  called,  because  he  repre- 
sents the  person  of  another,  either  in  or  out 
of  court  Laa  Partldas,  pt  S,  tit  8,  Uh.  1. 

PERSONNE  (Fr.)  A  person.  This  term 
is  declared  by  the  Civil  Code  of  Louisiana  to 
be  applicable  to  men  and  women,  or  to  ai> 
ther.   Article  86S8,  No.  15. 

PERSPICUA  VERA  NON  SUNT  PRO> 
banda.  Plain  truths  need  not  be  proved.  Co. 
Utt  18. 

PERTICA,  PERTICATA,  or  PARTICATA 
(  Law  LaL  from  pertica) .  In  old  Scotch  law. 
A  perch.  Skene  do  Verb.  Sign. 

PERTINENT  (from  Lat  ptrHneo,  belongs 

ing  to).  Which  tends  to  prove  or  disprove 
the  allegations  of  the  parties.  WlUes,  319. 
Matters  which  have  no  such  tenriHury  are 
called  "impertinent"  8  Toullier,  Dr.  Civ. 
note  St. 
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PERTINENTIAE  (Law  Lat.  from  pet  ti- 
nen\  to  belons).  In  old  English  law.  Ap- 
purtenances, or,  as  ancientiy  written,  "ap- 
pertinances;"  in  Scotch  law,  pertinents; 
things  belonging  or  iuciiiont  to  another 
(principal)  thing.  Reg.  Orig.  1;  Fleta.  lib. 
8.  c.  14,  S  11.  ApimrtenuiMt  iMd  ■ometlmes 
their  own  appurtenances,  called  pertinentiae 
perlintniiurum.  Thus,  to  the  risht  of  feed- 
ing and  paatnrs;  themselves  uppurtonant  to 
a  tenement,  were  appurtenant  the  right  ot 
way,  and  free  ingress  and  egrees;  habent 
hujusmodi  pertinentiae  suns  [trrtinentias. 
9icut  ad  ju*  patcendi  et  ad  pasturam  pertinet 
«to  «t  lllw  InirreMiM  et  eorrwMM.  Braeton, 
toL  to.  See  FMm,  Ub.  4,  e.  18,  |  8. 

PERTINENTS.  In  Scotch  law.  Appurte- 
nances. "Parts  and  pertinents,"  "parU  pen- 
dicles and  perttnentB,"  are  fonnal  words  in 
old  deeds  and  diartera.  1  Forbear  Inat  pt 
8,  pp.  112.  118. 

PERTURBATION.  This  is  a  technical 
word  which  signifies  disturlxance  or  infringe- 
ment of  a  right.  It  is  iisually  applied  to 
the  disturtmnce  of  pews  or  seats  in  a  church. 
In  the  ecelesiasHcal  conrta,  actions  tor  tbese 

dls-turbani  are  technically  called  "suits  for 
perturbation  oi  seat."  1  Philllm.  Ecc.  Law, 
888.  See  T«w.** 

PERTURBATRIX.  A  woman  irho  breaks 
fbe  peaoe. 

PER  VISE,  or  PARVI8B.  The  palace  yard 

at  Westminster. 

A  place  where  counsel  used  to  advise 
with  their  clients. 

An  afternoon  exercise  or  moot  for  the  in- 
■tructloii  of  atndenta.  Go  well;  BloimL 

PESAQE.  In  England,  a  toll  charged  for 
weighing  avoirdupois  goods  other  than  wool. 
2  Chit.  Com.  Law,  16. 

PESQUiSIOOR.  In  Spanish  law.  Coroner. 
"Wliite,  New  Heoop.  bk.  1,  tit.  1,  I  8. 

PBS8IMI  EXEMPLI.  Of  tbe  worst  ex- 
ample. 

PESSONA  (T  aw  T  at  )  In  old  English  law. 
Mast,  including  acorub,  uuts.  and  othWilm- 
llar  produce  of  trees.  Bracton,  foL  88Sb. 

PETEN8  (Lat;  Pr.  petere.  to  demand),  in 
old  English  law.  A  demandant;  the  plain- 
tiff in  a  real  action.  Bracton,  fols.  102, 
lOeb;  Fleta.  lib.  6.  c  6.  I  1. 

PETER  FUNK  SALE.  A  fraudulent  auc- 
tion sale.  87  Abb.  N.  C.  (N.  T.)  878. 

PETIT  (sometimes  eornipted  into  "petty"). 
A  French  word  signifying  little,  small^t 
is  frequently  used;  as,  petit  larceiITt  P«lt 
Jury,  petit  treason. 

PETIT  CAPE.  When  the  tenant  is  sum- 
moned on  a  plea  of  land,  and  comes  on  the 
summons,  and  tale  appearance  Is  recorded, 
if  at  the  day  given  him  he  prays  the  view, 
and,  having  it  given  him.  malies  default, 
then  Aall  this  writ  Issue  from  the  Ung. 


Old  Nat.  Brev.  162;  Reg.  Jud.  fol.  2;  Fleta, 
lib.  8,  G.  44.  See  •*QnaA  Cape.** 

PETIT  (or  PETTY)  JURY.  The  ordinary 
Juryi^twelve,  as  opposed  to  the  grand  Juxr, 
whlcli  USUI  of  a  larger  number,  and  wlioae 

duty  it  was  to  And  bills  for  the  petit  JlUT 

to  try.    3  Hi,.  ('r>inni. 

PETIT  (or  PETTY)  LARCENY.  In  old 
English  law,  ba^(d  on  St.  Westminster  I.  c 
16,  larceny  where^e  mine  of  the  property 
stolen  was  twelve  pence  or  lesa  The  dla> 

tinction  between  grand  and  petit  larceny  lUMB 
been  abolished  in  England.  24  A  25  Vict, 
c.  96,  i  4. 

In  the  United  States  there  are  statutes  in 
some  states  mailing  a  distinction  between 
grand  and  petty  larceny  based  on  the  ▼»!«• 

of  the  property  stolen. 

PETIT  8ERJEANTY.  A  tenure  by  which 
lands  are  held  of  the  crown  by  the  am  flee 

of  renderinfj  yearly  some  small  implement 
of  war,  as  a  lance,  au  arrow,  etc  2  Bl. 
Comm.  82.  Though  St.  12  Car.  II.  took  away 
the  inddenta  of  Ufwj  and  primer  aeisin. 
this  tenure  still  remains  a  dtgmEed  branch 
of  socape  tenure,  from  which  it  only  differs 
in  name  on  account  of  its  reference  to  war. 
Such  is  the  tenure  of  the  graata  to  ttie  dakaa 
of  Marlborough  and  Wellington. 

PETIT  (or  PETTY)  TREASON.  In  Eng- 
lish law.   The  killing  of  a  master  by  his 

servant,  a  husband  by  his  wife,  a  superior 
by  a  religious  man.  4  Bl.  Comm.  78.  In 
thf  United  States  this  Is  like  any  otter 

murder.    See  "Treason." 

PETITE  ASSIZE.  Used  in  contradlstlne- 
tion  from  the  "grand  assize."  which  was  a 
Jury  to  de-ide  on  questions  of  property. 
Petite  astize,  a  jury  to  decide  on  queetioos 
of  possession.  Biltt  c  48;  CHasr.  Ub.  8.  c. 
6.  7;  Hbme^  Iflr.  lib.  8»  e.  *7)e  MtoTttI  Dto- 
seisin." 

PETITIO  (Lat.  from  prtrvr,  to  ask  or  de- 
mand). 

 In  the  Civil  Law.   The  plalnUiTs  or 

aetor'9  statement  of  his  cause  of  action,  ta 

an  action  in  rem.    Dig,  44.  7.  28:   Calv.  Lax. 

——In  Old  English  Law.  Petition  or  de* 
mand;  the  count  in  a  real  action;  the  ft>rm 
of  words  in  which  a  title  to  land  was  stated 
by  the  demandant,  and  which  commenced 
witli  the  word  pefo  (q.  v.)  1  Reeve.  Hist. 
Eng.  Law,  176.  Obviously  borrowed  from 
the  dril  law. 

PETITION.  An  Instrament  of  writing  or 

priiitinp.  containing  a  prayer  tram  the  per- 
son presenting  it,  called  the  "petitioner."  to 
the  body  or  person  to  whom  It  Is  presented, 
for  the  redress  of  some  wrong;,  or  the  grant 
of  some  favor  which  the  latter  has  the  right 
to  give.    48  Miss.  36. 

 In  Practiee.  An  appUcation  to  a  oonrt 

in  writing:  in  contradlsUnetlon  to  a  **nie> 
tion."  which  may  be  rfta  voce.  Shaw,  C,  J.. 
4  Mete  (Mass.)  376.  A  motion  stated  in 
writing. 

 In  Equity  Practice.  An  application  !n 

writing  for  an  order  of  the  court,  stating 
the  ctrenmstaaees  upon  whieh  It  Is  foasdai; 
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a  proceeding  resorted  to  whenever  the  na- 
ture of  the  application  to  the  cotirt  reqnircs 
a  luUer  statement  than  can  be  conveniently 
made  In  a  notice  of  motion.  1  Barb.  Gh. 
(N.  Y  )  57»    See  3  Daiilell,  Ohauo.  Prac 

H'rrkins-  Ed.  I  1801. 

PETITION  DE  DROIT  (Law  Fr.)  In  Bng- 
llrik  practice.  A  petition  of  right;  a  form 

of  procrodinfr  to  obtain  restitution  from  the 
crown  of  either  real  or  personal  property, 
being  of  use  where  the  crown  is  in  posses- 
■ion  of  any  hereditamenUi  or  chattela,  and 
the  petitioner  suggests  tneb  a  right  M  con- 
troverts the  title  of  the  crown,  grounded  on 
facts  disclosed  in  the  petition  itself.  3  Bl. 
Oonun.  261;  8  Adol.  ft  B.  (N.  8.)  808. 

PETITION  OP  mOHT.  In  ISngllBh  law.  A 

proceedlnR  in  fhancory  by  which  a  subject 
may  recover  property  in  the  possession  of 
the  king. 

This  is  In  the  nature  of  an  action  against 
a  subject,  in  which  the  petitioner  sets  out 
his  rlRht  to  that  which  is  demanded  by  him. 
and  prays  the  king  to  do  him  right  and 
liMllea:  atd.  opon  a  dva  and  lawful  trial  of 
Hm  right,  to  make  him  restitution.  It  is 
called  a  "petition  of  right,"  because  the  king 
is  hound  of  right  to  answer  it.  and  let  the 
matter  therein  contained  be  determined  in 
a  legal  way.  In  tllce  manner  as  causes  be- 
tween subject  and  subject.  The  petition  is 
presented  to  the  king,  who  subscribes  it 
with  these  words,  aoit  droit  fait  al  parfie. 
and  thereupon  it  is  delivered  to  the  chancel- 
lor to  he  executed  according  to  law.  4  Inst. 
419.  422b:  MItf.  Eq.  PL  SO.  81:  Goopar.  Bo. 
PI.  22,  23. 

PETITION  OF  RIGHTS.  A  parliamentary 
declaration  of  the  liberties  of  the  people,  as- 
sented to  by  King  Charles  1.  In  in2r».  It  is 
to  be  distinguished  from  the  bill  of  rights 
(1888)*  wtaldi  IMS  passed  Into  a  permanent 
oonatltutlona]  statute. 

PETITIONING  CREDITOR.  The  creditor 
at  whose  instance  an  adjudication  of  bank- 
riQlegr  la  made  agalntt  a  bankrupt 

PBTITOR  (Lat.  from  pftfre,  to  demand). 

In  Roman  law.  A  plaintiff  or  artnr.  par- 
tleularly  in  an  action  in  rem;  a  demand- 
ant* Calv.  Lex.  Acto^  e»t  9«l  agit  in  per- 
SOaom.  prtitor.  qui  agit  in  rem.  an  actor  is 
one  who  prospeutes  against  a  person,  a  de- 
mandant ono  who  prosecutes  against  a  tUng. 
Cujac.  Obaerv.  lib.  7,  c.  26. 

PETITORY.  That  which  demands  or  peti- 
tions; that  which  has  the  quality  of  a  prayer 
or  petition;  a  right  to  demand. 

A  petitory  'suit  or  action  Is  understood  to 
be  one  in  which  the  mere  title  to  property 
is  to  lie  enforced  liy  im  ans  of  a  demand,  pe- 
tition, or  other  legal  proceeding,  as  distin- 
guished flrom  a  suit  where  only  the  right  of 
possession  and  not  the  mere  right  of  prop- 
erty is  in  controversy.  1  Kent.  Comm.  371; 
7  How.  (U.  S.)  846;  10  How.  ( U.  S.)  257. 
Admiralty  suits  touching  property  in  ships 
are  either  petitory,  in  wlddi  the  mare  tllla 
to  tha  propartj  la  Uttgatod.  or  possessory,  to 


restore  the  possesoiou  to  the  party  entitled 
thereto. 

The  American  courts  of  admiralty  exer- 
cised unquestioned  Jurisdiction  In  petitory 

as  well  as  possessciry  actions;  hut  in  Eng- 
land the  courts  of  law,  some  time  after  the 
reetoration  In  1888,  dalmed  exclusive  cog- 
nizance of  mere  questions  of  title,  until  the 
statute  of  3  A  4  Vict  c.  6B.  By  that  statute, 
'In'  f  unit  of  admiralty  was  authorized  to  de- 
cide all  questions  as  to  the  title  to  or  own- 
ership of  any  ship  or  Teasel,  or  tho  proeeeda 
thereof  remaining  in  the  registry  In  anj 
cause  of  possession,  salvage,  damage,  wages, 
or  bottomry,  instituted  In  such  court  after 
the  passing  of  that  act  Ware,  Dist  Ct  232; 
18  How.  (17.  8.)  887;  8  Ourt  C.  G.  (U.  9.) 
486. 

 In  Scotch  Law.  Actions  in  which  dam- 
ages are  sought. 

This  class  embraces  such  actions  as  na- 
HUNipsit,  debt,  covenant,  and  detinue,  at  com- 
mm  law.  Sea  Battarson,  Oomp^  1058,  note. 

PETITORY  SUIT  (or  ACTION). 

 In  Admiralty  Law.   A  suit  in  which 

the  mere  title  to  property  Is  litigated  and 
son^t  to  be  enforced,  as  distinguished  from 
a  possessory  action  (q.  v.)  6  Mason  (U.  S.) 
465;  1  Kent,  C!omm.  871. 

 In  Scotch  Law.  An  action  wherein  the 

pursuer  (plaintiff)  claims  something  as  due 
or  belonging  to  him  by  (ha  deftondw  (d^ 
fendant).  1  Forbss,  Inst  pt  4,  p.  188;  Bill, 
Diet. 

PETO  (Lat.) 

In  Roman  Law.  I  request .  A  oommon 
word  by  which  a  fldeicommissum,  or  trust 
was  created  In  a  will.    Inst.  2.  24.  3. 

 In  Old  English  Law.   I  demand.  The 

word  with  which  a  demandant's  count  oom- 


PETRA  (Lat)  In  old  Bngllsb  law.  Stone. 
Fleta.  lib.  1,  c.  20,  §  114. 

A  Stone.  A  weight  of  twelve  pounds  and 
ahaU.  Fleta,  Ub^  8,  c.  12, 1 1. 

PETTIPOQQER.  One  who  pratanda  to  bo 

a  lawyer,  hut  posseFses  ndther  knowledge  Of 

the  law  nor  conscience. 

An  unprincipled  practitioner  of  law,  whose 
business  Is  confined  to  petty  cases.  See  40 
Mich.  256.    See.  also.  "Shyster." 

PETTI FOGQINQ.  Practicing  the  arts  ot 
a  pettifogger,  like  the  raising  of  unprofes* 
slonal  or  dishonorable  quibbles,  prarticlng 
petty  deceptions  on  the  court,  attempting  to 
bring  scandalous  or  Impertinent  Isauaa  In- 
to the  trial,  etc 

PETTY  AVERAGE  (called,  also,  "custom- 
ary average").  Several  petty  charges  which 
are  borne  partly  by  the  ship  and  partly  by 
the  cargo,  such  as  the  expense  of  tonnage, 
beaconage,  etc  Abb.  Sblpp.  (7lh  Bd.)  404; 
8  ParsL  Mar.  T.aw.  :{^2■,  i  neli,  CSomm.  687; 

2  Mairens.  277.    See  "Average." 

PETTY  BAG  OFFICE.  In  Bnglish  law.  An 
oOeo  In  tha  eovrt  of  Ohaneeiar,  approprlslad 
fUr  anita  against  attomaya  and  oflhsara  of 
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tiM  court,  and  for  process  ami  proceedings 
iKT  txtent  on  statutes,  recogoizances  ad  quud 
damnum,  and  the  Uke.  Teraws  de  U  Ley. 
See  "Haaftper  Office." 

PETTY  CONSTABLE.  The  ordinary  con- 
stable, as  distinguished  from  the  bigh  con 
stable  of  tbe  hundred.  1  Bl.  Comm.  355: 
Bac.  Law  Tr.  181.  "Office  of  r-nnstable:  • 
Wlllcock,  Const,  c.  1,  S  1.  For  duties  of 
constable  In  America,  see  New  Einsland 
Sheriff. 

PEW.  A  seat  in  a  church,  separated  from 
all  others,  with  a  convenient  place  to  stand 
therein.  It  is  derived  from  pupi ,  and  signi- 
fies primarily  an  inclosed  sMtt  in  a  diurcli. 
L.  R.  6  O.  P.  224. 

It  Is  an  incorporfal  inforfst  in  the  real 
property.  And  although  a  umn  has  the  ex- 
elu.sivo  right  to  it.  yet  it  seema  he  cannot 
maintain  trespass  against  a  person  entering 
it  (1  Term  R.  480);  but  case  is  the  proper 
remedy  (8  Bam.  Jk  Aid.  861;  8  Bam.  4k  G. 
894). 

In  Connecticut  and  Maine,  pews  are  con- 
sidered real  estate.  In  Massachusetts  and 
New  Hampshire,  they  arc  jicrsoual  property. 
Gen.  St.  .Mass.  c.  3(1."!;  ::s:  1  Smith.  St  145. 
Tbe  precise  nature  of  such  property  does  not 
appear  to  be  well  settled  In  New  York.  15 
Wend.  (N.  Y.)  21 S;  1*1  Wend.  ( N.  Y.)  28; 
5  Cow.  (N.  Y. )  494.  See  10  Mass.  323;  17 
•  Mass.  438;  7  Pick.  (Mass.)  138;  4  N.  H.  180; 
4  Ohio.  515;  4  Har.  &  McH.  (Md.)  279: 
Best.  Pres.  Ill;  Crabb,  Real  Prop.  §§  481 
487;  Wathb.  Besem. 

PHYSICAL  FACT.  A  f  act  the  existence  Of 
Which  may  be  perceived  by  tbe  senses,  such 
as  the  sound  of  a  pistol  shot,  a  man  running, 
impressions  of  feet  on  the  groond.  Burrili. 

Circ.  Ev.  inn. 

PliYSICiAN.  A  person  who  has  received 
the  degree  of  doctor  of  medicine  from  an  in- 
corporated institution. 

One  lawfully  engaged  la  the  practice  of 
medicine. 

The  term  is  not  limited  to  any  of  the 
schools  of  practitioners  recognized  by  law. 
88  Wi&  889. 

FIA  FRAUS.  A  pioos  fraud.  A  term  ap- 
plied to  evasions  of  the  stattite  of  mortmain, 
and  other  frauds  in  the  interest  of  religious 
instltntions. 

PICCAGE  (Law  I^t.  picaujium.  from  Fr. 
p<<rtter,  to  perforate,  or  pick).  In  old  Eng- 
lish law.  Money  paid  at  fairs  for  leave  to 
break  the  ground,  to  set  np  booths  or  stalls. 
Cowell;  Speiman. 

PICKERY.  In  Scotch  law.  Stealing  of 
trifles,  punishable  arbitrarily.  Dell.  Diet.; 
Tait.  Inst  "Theft- 

PICKPOCKET.    A  thief:  one  who  in  a 

crowd  or  in  ritli.  r  jilai  r-s  steals  from  the 
pockets  or  pcr.^ou  of  another,  without  put- 
ting him  in  fear.  This  is  gmerally  punished 
as  simple  larceny,  but  by  some  states  lar- 
ceny from  the  person,  committed   privily,  | 


is  made  a  distinct  crime.  Pen.  Oode  i 
175;  Pen.  Code  Tex.  art.  879. 

PIEOPOUDRE.  See  "Court  of  Ptedpoadre." 

PIERAGE.  Toll  for  using  a  martiM  ptor. 

Webster;  Smart. 

PIGNORATIO  (Lat.  from  in-juarure,  to 
pledge).  In  civil  law.  The  ol)ligation  dC 
a  pledge.  L.  9.  D.  "De  Pignor."  Sealing  np 
(obsignatio) .  A  shutting  up  of  an  animal 
caught  in  one  s  field,  and  keeping  it  till  the 
expenses  and  damage  liave  been  paid  by  its 
master.  Now  Dec.  1.  84. 18. 

PIQNOIIATITIA  ACTIO,  flee  *«Aistlo  Pl«- 
noratlGia." 

PIGNORATIVE  CONTRACT.  In  olvll  law. 
A  contract  by  which  the  owner  of  an  estate 
engages  it  to  another  for  a  sum  of  money, 
and  grants  to  him  and  his  sncceesors  the 
right  to  enjoy  it  until  he  shall  be  reimbaraed. 
voluntarily,  that  sum  of  monegr.  Both.  OhL 

PIGNORIS  CAPTIO  (Lat.)  In  Roman  law. 
Tile  name  given  to  one  of  the  legit  actione* 
of  the  Roman  law.   It  consisted  chiefly  in 

the  taking  of  a  pledge,  am!  was,  in  fact,  a 
mode  of  execution,  it  was  cuuQned  to  spe- 
cial cases  determined  by  positive  law  or  by 
custom,  such  as  taxes,  duties,  rents,  etc. 
ami  is  comparable  in  some  respects  to  dis- 
tr(  s-*  s  at  common  law.  The  pnv  dlnj 
took  place  in  the  presence  of  a  praetor. 

PIGNU8  (Lat)  In  civil  law.  PledfA.  or 
pawn;  the  contract  of  pledge;  flie  rli^lit  la 
the  thing  pledged. 

"It  is  derived,"  says  Gains,  "from  pugnum, 
the  fist  because  what  Is  delivered  in  pledge 
is  delivered  in  hand.'"  Dig.  50.  16.  238.  2. 
This  is  one  of  several  instances  of  the  fail- 
ure of  the  Roman  jurists  when  they  at- 
tempted etymological  explanations  of  words. 
The  elem«itfl  etf  piRNM  (pig)  are  coniafaed 
in  tii<>  word  pa»(g)-o  and  its  cognate  ftaraM. 
See  Smith. 

Though  pledge  is  distinguidied  from  aMHrt- 
gage  {'hypotheca^ .  as  b^ing  something  dfr 
livered  In  hand,  while  raortjia^o  is  good 
without  possession,  yet  a  pled^ie  (pignuty 
may  also  be  good  without  possession.  De- 
mat,  ClT.  Law.  bh.  iff.  tit  1.  f  6:  CalT.  Lex. 
Pipniis  is  properly  applied  to  movables,  Tljf- 
potheca  to  immovables;  but  tbe  distinction 
is  not  always  preeenred.  Id. 

PILUkQE.    The  talcing  by  TtoleBce  of 

private  property  by  a  vletorlotjs  army  from 
the  citizens  or  subjects  of  the  enemy.  This 
in  modern  times  Is  seldom  allowed,  and  then 
only  when  authorized  by  the  commanding 
or  chief  officer  at  the  place  where  the  pillage 
is  (•ommltted.  The  property  thus  viol,  ntly 
taken  belongs,  in  general,  to  the  common 
soldiers.  Dallos,  Tropriete."  art  S.  |  S; 
Wolir.  I  ISdL  Sea  "Booty;**  'Trlae.*' 

PILLORY.    An  instrument  of  punlshmmt 
consisting  of  a  wooden  machine.  In  which 
the  neck  of  the  culprit  is  inserted,  hm  helai 
ordinarily  exposed  in  a  pnbUc  plaoe  while  so 

secured. 
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PILOT.  An  officer  serving  on  board  of  a 
ship  during  the  tourse  of  a  voyage,  and  hav- 
lus  the  charge  of  the  helm  and  of  the  ship's 
route.  An  officer  authorised  by  law,  who  is 
taken  on  board  at  a  particular  place  for  the 
purpose  of  conducting  a  ship  through  a 
river,  road,  or  channel,  or  from  or  into  port. 
10  Abb.  Pr.  (N.  Y.)  30. 

Pilots  of  the  second  description  are  estab- 
lished by  legislative  enactments  at  the  prin- 
cipal seaports  in  this  country,  and  have 
rights,  and  are  bound  to  perform  duties, 
■sreeably  to  the  provisions  of  the  several 
laws  establlshinK  them;  the  principal  being 
the  obligation  of  every  vessel  entering  the 
port  to  take  on  a  licensed  pilot  of  the  port, 
usually  the  first  who  offers  his  services  (118 
U.  S.  90:  12  Fed.  81;  10  Fed.  135),  or  pay 
pilotage  to  the  pilot  so  offering. 

PILOTAGE.  The  compensation  given  to  a 
pilot  for  conducting  a  Tessel  in  or  out  of 

port   Poth.  des  Avarles,  note  147. 

Pilotage  Is  a  lien  on  the  ship,  when  the 
contract  has  been  made  by  the  master  or 
quati  master  of  the  ship,  or  some  other  psr^ 
son  lawfully  authorised  to  make  It  CI  Mason 
[U.  S.]  Hfts;:  ?;2  Fed.  486),  and  the  admiralty 
court  has  Jurisdiction  when  services  have 
been  performed  at  sea  (Id.;  ID  Wheat.  [U. 
S.|  428  ;  6  PeL  [U.  S.]  682;  10  PeL  [U.  S.] 
108).  And  see  1  Pet  Adm.  Dec.  (U.  8.)  227. 

PIMP  TENURE.  A  very  singular  and 
odious  kind  of  tenure  mentioned  by  the  old 
writers^  "Wilhelmut  Uoppeshort  tenet  di- 
midian  virgatam  feme  per  servitium  cut- 

tixlirniii  st:r  i!itii>is'  litis,  .sril.  tiirretficet  Od 
uaum  (lomiiti  rcyis."    12  Edw.  I. 

PIN  MONEY.  Money  allowed  by  a  man 
to  his  wife  to  spend  for  her  own  personal 
comforts.    9  Beav.        2  (  lark  &  F.  »;r.4. 

It  has  been  conjectured  that  the  term  "pin 
money"  has  been  applied  to  signify  the  pro- 
vision for  a  married  woman,  because  an 
ciently  there  was  a  tax  laid  for  providing 
the  English  queen  with  pins.  Barr.  Obs.  St. 
181. 

PINT.  A  liquid  measure,  containing  half 
a  quart  or  the  eighth  part  of  a  gallon. 

PIOUS  USES.   See  "Charitable  Uses." 

PIPE.  In  English  law.  The  name  of  a 
roll  in  the  exchequer,  otherwise  called  the 
"Great  Roll."  A  nicasun  ,  (ontaining  two 
hogsheads.  One  hundred  and  twenty-six  gal- 
lons is  also  called  a  pipe. 

PIPE  LINES.  A  line  or  series  of  pipes 
designed  foT  the  transportation  of  irater, 

gas.  etc. 

PIPOWDER,  or  PIEPOUDRE  fFr  pinl- 
pniidrr).  In  English  law.  The  name  of 
a  court  h(dd  for  fairs  and  markets.  See 
"Court  of  Piedpoudre."  Pipotoder  courts 
were  formerly  appointed  to  be  held  at  fUrs 
in  the  town  and  borough  of  Westchester, 
New  York.  Bolton,  Hist.  Westchester,  i. 
194. 


PIRACY. 

 In  Criminal  Law.  A  robbery  or  forci- 
ble depredation  on  the  high  seas,  without 
lawful  authority,  done  animo  furatidi,  in  the 
spirit  and  intention  of  universiil  hostility. 
3  Wheat,  l  U.  S. )  CIh;  r,  Wheat,  l  U.  S. )  153. 
1G3;  3  Wa.sh.  C,  t\  i  U.  S. )  2<y.i.  This  is  the 
definition  of  this  offense  by  the  law  of  na- 
tions.  1  Kent.  Comm.  188. 

".\  pirate  is  one  who  roves  the  S"as  in 
an  armeil  vessel,  without  any  t onuiii.ssion 
from  any  sovereign,  and  for  the  purpose  of 
seising  by  force  and  appropriating  to  him- 
self every  vessel  which  he  may  meet,"  Trial 
of  Savannah  Privaferrs.  p.  371. 

Tlie  (  onHuissiuii  upon  the  high  seas  of  .--ui  h 
acts  of  robbery  and  depredation  as  would,  if 
committed  on  land,  have  amounted  to  a  fel- 
ony.  4  Bl.  Comm.  72. 

 In  Torts.    By  piracy  is  unilfrstnDd  the 

plagiarisms  of  a  book,  engraving,  or  other 
work  for  which  a  copyright  has  been  takm 
out. 

When  a  piracy  has  been  made  of  such  a 
work,  an  injunction  will  be  granted.  4  Ves. 
681;  5  Ves.  709;  12  Ves.  270.  See  "Copy- 
right." 

PI  RATA  EST  H08TI8  HUMANI  QENE- 
ris.  A  pirate  is  an  enemy  of  the  human  race. 

3  Inst.  113. 

PIRATE.  A  sea  robber,  who,  to  enrich 
himself,  by  su!>tii  ty  oi  open  force,  setteth 
upon  merchants  and  others  trading  by  sea. 
despoiling  them  of  their  loading,  and  some- 
times bereaving  them  of  life,  and  sinking 
their  ships.  Ridley.  View.  pt.  2,  c.  1.  §  3. 
One  guilty  of  the  crime  of  piracy.  Merlin, 
Repert.  See.  for  the  etymology  of  this  word, 
Bac.  Abr.  "Piracy." 

PIRATICALLY.  In  pleading.  Tbi.s  is  a 
technical  word,  essential  to  charge  the  crime 
of  piracy  in  an  indictment,  which  cannot  be 
supplied  by  another  word  or  any  circumlo- 
cution. Hawk.  P.  C.  bk.  1.  e.  37,  f  16;  8 
Inst.  112:  1  Chit.  Crim.  Law.  •244. 

PISCARY.  The  right  of  fishing  In  the 
waters  of  anotin  r.    Bac.  Ahr.;   6  Oomjrn. 

Dig.  3r,6.    See  "Fishery." 

PISTAREEN.  A  small  Spanish  coin.  It 
is  not  made  current*by  the  laws  of  the  Unit- 
ed SUtes.  10  Pet  (U.  S.)  618. 

PIT.  A  hole  dug  In  the  earth,  which  was 
filled  with  water,  and  in  which  women 
thieves  were  drowned.  Instead  of  being 

hung.  The  piinishnient  nf  the  pit  was  for- 
merly common  in  Scotland. 

PIT  AND  GALLOWS  (Law  Lat.  foxsa  et 
furca).  In  Scotch  law.  A  privilege  of  in- 
flicting capital  punishment  for  theft,  given 
by  King  Malcolm,  by  which  a  woman  could 
be  drowned  in  a  pit  {fossa  )  or  a  man  haiiL'ed 
on  the  gallows  (furca).  Bell,  Diet;  Stair, 
Init  277.  f  <2. 

PIX  (tAt.)  *A  mode  of  testing  coin.  The 

MSI  i  rtaining  whether  coin  is  of  the  proper 
standard  is,  in  England,  called  "pixing"  it; 
and  there  are  oceasiona  on  whidh  resort  is 
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had  for  this  purpose  to  an  ancient  mode  of 
Inquisition  tailed  the  "trial  of  the  plx."  be- 
fore a  jury  of  members  of  the  Goldsmith's 
Company.  2  Steph.  Comm.  640.  note. 

PIXIS  (Law  Lat ;>  In  old  pleading.  A 
box.  Cro.  Jac.  664.  'Trover  was  brought  de 
itlWi  pixide,  Anglicc.  a  box  full  of  bands," 
etc.  Id.  A  box  tor  deeds  and  sumiments. 
Latch.  196. 

PLACE.  See  "Venue." 

PLACE  OF  BUSINESS.  The  place  where 
a  man  usually  transacts  his  affairs  or  busi- 
ness. 

A  place  of  business  is  a  plaoe  actually  oc- 
cupied, either  oontlnQally  or  at  regular  in- 
tervals, by  a  person,  or  tho.^^e  In  his  employ- 
ment, for  the  transaction  of  business;  the 
mere  ooMSional  transaction  of  business  at  a 
place,  not  at  stated  periods,  not  being  suf- 
ficient.   8  Port.  (AlSL.)  156. 

A  place  In  the  boase  of  another,  where 

oiif  fmploypf!  two  or  three  days  a  week 
in  settling  up  his  old  business,  is  not  a  place 
Of  business.   1  Pet  (U.  8.)  678. 

The  term  implle.s  a  partirtilar  place  ap- 
propriated exclusively  to  a  local  business. 
88  Tez.  6M. 

When  a  man  keeps  a  store,  shop,  counting 
room,  or  oflfice,  independently  and  distinctly 
from  all  other  pertons,  that  is  deemed  his 
place  of  business:  and  when  he  usually 
transacts  his  business  at  the  counting  house, 
office,  and  the  like,  occupicl  and  used  by  an- 
other, that  will  also  be  considered  his  place 
of  business,  if  he  has  no  iBdepeodent  place 
of  his  own.  Put  when  he  has  SO  particalar 
right  to  use  a  place  for  such  private  pur- 
pose, as  In  an  insurance  (Mffioe,  an  exchange 
room,  a  banking  room,  a  post  <Mte6»  and  the 
like,  where  pdrtons  generally  resort,  these 
will  not  hf  coMslderod  as  the  party's  place 
of  business,  although  he  may  occasionally  or 
transiently  transact  business  there.  1  Pet. 
fU.  S.)  .^82;  2  Pet.  (V.  S.)  121;  10  Johns. 
(N.  Y.)  501;  11  Johns.  (N.  Y.)  231;  16  Pick. 
(Mass.)  891. 

PLACE  OF  CONTRAOrr.  See  "Lex  Lod." 

PLACITA  COMMUNIA  (Lat.)  Common 
pleas.  All  civil  actions  between  subject  and 
subject.  3  BL  Comm.  88.  40*;  CoweU»  "Plea." 
See  "Pladtum.** 

PiJ^CITA  CORONAE  (Lat)  Pleas  of  the 
crown.  All  trfads  for  crimes  and  misde- 
meanors, wherein  the  kins  is  plaintiff,  on 
behalf  of  the  people.  3  Bl.  Comm.  40*;  Cow- 
ell,  "Plea." 

PLACITA  DE  TRAN8QRE88tONE  CON- 

tra  pacem  regis,  In  regno  Angliae  vi  et  armis 
facta,  secundum  legenr)  et  consuetudinem 
Angliae  sine  brevi  regis  plaoitarl  non  de> 

bent.  Pleas  of  trespass  against  tho  peace  of 
the  king  in  the  kingdom  of  I'^ngland,  made 
with  ton  I  aiiil  ni  itis,  nuE^lit  not.  by  the  law 
and  custom  of  England,  to  be  pleaded  with- 
out the  kliis*s  writ  SlBsLSU. 


PLACITA  JURIS  (Lat.)  Arbitrary  rules 
of  law.   Bac.  Law  Tr.  73 ;  Bac.  Max.  reg.  12. 

PLACITA  NEGATIVA  DUO  EXITUM  NON 

faelunt.  Two  negatlTa  plflM  do  not  form  an 

issue.  Liofft,  415. 

PLACITABILE  (Law  Lat.)  In  old  BBf 
llsh  law.    Pleadable.  Spelman. 

PLACkTAMENTUM  (Law  Lat.)  Inoldroe- 
ords.  Th«  pleading  of  a  cause.  SpelmaiL 

PLAClTARE  (Law  Lat.  from  placilum,  g. 
e.)  Ul  Md  English  law.  To  plead;  to  state 
to  a  coutt  in  form  of  law.  Placitantur  pith 
ti/a,  pleas  are  pleaded.  Bracton.  fol.  106. 
Placitavit  (he)  pleaded.    Y.  B.  M.  1  Edw.  11. 

To  litigate;  to  make  the  subject  of  a  plea 
or  action;  to  implead  or  proaecute.  Breva 
OuL  Oonq.  md  Hale,  Hist  Com.  Law,  IMl 

PLACITATOR  (Law  Lat.  from  placUo'^' .  7 
V.)  In  old  records.  A  pleader.  Cowell; 
Spelman. 

PLACITUM  (Lat.  fMm  fAiosrv). 

 In  Civil  Law.  Any  apreement  or  bar- 
gain; a  law;  a  constitution  or  rescript  of 
the  emperor;  the  decision  of  a  judge  or 
award  of  arbitrators.  Vicat;  CalT.  Lex.; 
Dupin,  Notions  Sur  le  DroiL 

 In  Old  English  Law  (Oer.  platg;  Lat. 

phUeis,  i.  e.,  fields  or  streets).  An  assem- 
bly of  all  degrees  of  m«i,  where  the  Mag 
presided,  and  they  consulted  about  the  great 
affairs  of  the  kingdom.  First  held,  sls  the 
name  woold  show,  In  tbe  llelda  or  strsst 
Cowell. 

So  on  the  continent  Hlne.  de  Ordlne  M> 

atii,  c.  29;  Bertinian.  Annals  of  France.  A. 
D.  767;  Const  Car.  Mag.  c.  ix.;  Ulnc  Bpist 
197,  8S7;  Laws  of  the  Longobarda,  passim. 

A  lord's  court.  Cowell. 

An  ordinary  court.  Placita  is  the  style  of 
the  English  courts  at  the  beginning  of  the 
record  at  pHas.  In  thia  sense,  ptactta 
are  diTtded  Into  pleas  of  the  crown  and  com- 
mon pleas       r  )  Cowell 

A  trial  or  suit  in  court.    CowelL  Jacobs. 

A  fine.  Black  Book  of  Bxeheqaer,  lih.  ^ 
Ut.  13;  1  Hen.  L  cc.  12.  13. 

A  plea.  This  word  Is  noinen  genemUsH- 
mum,  and  refers  to  all  the  pleas  in  the  case. 
1  Saund.  388,  note  6;  Qkhk.  554;  Cartb. 
SS4r  TelT.  65.  By  plaeitum  Is  also  under- 
stood the  subdivisions  in  abridcrmpnts  and 
other  work.s.  where  the  point  decided  in  a 
case  Is  set  down  separately,  and  generally 
numbered.  In  citing,  it  Is  abbreviated  as 
follows:    Vincr,  Abr.  "Abatement,"  pi.  3. 

Plnritinn  n- •  11} ! luit  t<  n:  is  the  day  appolllfesd 
for  a  criminal  to  appear  and  plead. 

PIOKMum  frocfam  la  a  day  past  or  lost  t» 
the  defendant.  1  Hen.  I.  c  59. 

PLAGIARISM.  The  art  of  appropriating 
the  ideas  and  language  of  another,  and  pas» 
Ing  them  for  one^s  own.  When  this  amoants 

to  piracy,  thp  party  who  has  been  guilty  of 
it  will  be  enjoined  whon  the  original  author 
has  a  copyright.  See  "Copyright;"  "Pira- 
cy;" "Quotation;"  PardessuSk  Dr.  Com.  note 


Digitized  by  Google 


PLAGIARIUS 


(695) 


PLEA 


PLA0IARIU8  (Lat)  biciTUtaw.  He  Who 

Traudulently  concealed  a  freeouui  OT  slave 

who  belonged  to  another. 

The  offense  itself  was  called  plagium.  It 
differed  from  larceny  or  theft  In  this,  that 
larceny  always  Implies  that  the  guilty  party 
iiitr-iuU'd  to  make  a  profit,  wlioreas  tin-  ;»/«- 
tliariut  did  not  intend  to  malie  any  profit. 
Dig.  4S.  IS.  6;  Code,  9.  20.  9. 16. 

PLAGIUM  (Lat.)  Man  stealing:  kidnap- 
ping. This  offense  Is  the  crimen  plagii  of 
the  Romans.    Alls.  Crim.  Law,  280,  281. 

PLAIDEUR  (Old  Fr.)  A  pleader;  an  ad 
locate. 

PLAIN  STATEMENT.  One  that  may  be 
readily  understonii.  not  merely  liy  luwyers. 
but  by  all  who  are  sufficiently  acquainted 
wttt  tlie  laagiMCB  la  wUeh  It  U  written.  5 
Sandt.  ClL  (N.  7.)  667,  564. 

PLAINT.  In  English  law.  The  exhibiting 
of  any  action,  real  or  personal.  In  writing. 
The  party  jDaUng  his  plaint  to  called  the 
plaintiff. 

PLAINTIFF.  He  who  complains.  Tie  who. 
in  a  personal  action,  seeks  a  remedy  for  an 
Injury  to  hia  rights.  3  BI.  Comm.  26. 

 In  Code  Practice.  The  peraoB  by  Whom 

a  civil  action  is  brought. 

PLAINTIFF  IN  ERROR.  A  party  who 
sues  out  a  writ  of  error;  and  this,  whether 
in  the  court  below  be  was  plaintifl  or  de- 
fendant. 

PLANT.  The  fixtures  aud  tools  necessary 
to  carry  on  any  trade  or  mechanical  basl- 

ness.  77  Ga.  748. 

PLANTATIONS. 

—  In  English  Law.  Colonics;  depend- 
eocles.  1  Bl.  {'omni.  107.  If  tlii.s  use  of  the 
tem  was  ever  current  in  America,  it  is  now 
obsolete.  See  7  Cdna.  SOI. 

In  England,  this  word,  as  it  is  used  in 
St-  12  Car.  II.  c.  18.  is  never  applied  to  any 
of  the  British  dominions  in  Europe,  hut  only 
to  the  colonies  in  the  West  Indies  and  Amer- 
ica.  1  Marsh.  Ins.  bk.  1,  c.  3,  f  2.  p.  64. 

 In  American  Law.  A  large  estate,  cul- 
tivated chiefly  by  negroeob  who  live  In  a 
difltliMt  MQUttonity  on  tlie  eetate.  nnder  the 
control  of  the  proprietor.  79  Oa.  7SL 

PLAT.  AmiU>  of  a  piece  of  land,  on  which 
are  marked  the  courses  and  distances  of  the 
different  lines,  and  the  qnaatlty  of  land  it 

contains. 

Such  a  plat  may  be  given  in  evidence  in 
ascertaining  the  position  of  the  land  and 
what  is  included,  and  may  serve  to  settle  the 
figure  of  a  survey  and  correct  mistakes.  5 
T.  B.  Mon.  (Kv.)  l<;o.  See  17  Ma.ss.  211; 
Me.  219;  7  Me.  61;  i  WheaL  (U.  S.)-  444;  14 
149. 


PLEA. 

 In  Equity.    .\  special  ans\v<»r  showing 

or  relying  upon  oue  or  more  things  as  aj 
eaoee  why  the  salt  should  be  eltlter  dl» 
nlaeed,  x»r  delayed,  or  barred.  Mltf.  Bq.  FL  I 


(Jeremy  Ed.)  219;  Cooper.  Eq.  PI.  228 ;  Story, 
Eq.  PI.  §  ni9. 

The  inodes  of  making  defense  to  a  bill  in 
equity  are  said  to  be  by  "demurrer."  which 
(leraandH  of  the  court  whether,  from  the  mat- 
ter apparuut  from  the  bill,  the  defendant 
shall  answer  at  all;  by  "plea,"  which,  rest- 
ing on  the  found^ion  of  new  matter  of- 
fired,  demands  whether  the  defendant  shall 
answer  further;  by  "an.swer."  which  re- 
sponds generally  to  the  charges  of  the  bill; 
by  "disclaimer,"  whidi  denies  any  interest 
in  the  matters  in  question.  Mitf.  Eq.  PI. 
(.Teremy  Ed.)  IS;  2  Story  iV.  S.)  59;  Story. 
Eq.  F'l.  §  4:!7.  Pleas  arc  .  aiii  to  Ite  "pure" 
which  rely  upon  foreign  matter  to  discharge 
or  stay  the  salt,  and  'teomalous"  or  'Hiesa* 
ti^  r"  whi(  h  corrist  mainly  of  denials  of  the 
substantial  matters  set  forth  in  the  bill. 
Storj-.  Eq.  PI.  ?§  651,  6G7;  2  Danlell,  Ch.  Pr. 
97.  110;  Beames.  Bq.  Pi.  123:  Adams.  £q. 
236. 

(1)  Pleas  to  the  Jurisdiction  assert  that 
the  court  before  which  the  cause  is  brought 
is  not  the  proper  court  to  take  cognizance  of 
the  matter. 

(2)  Pleas  to  the  person  may  be  to  the  per- 
son of  the  plaintiff  ur  «lel<>iniuut.  Those  of 
the  formiM"  class  an>  mainly  outlawry,  excom- 
munication, popish  recusant  convict,  which 
are  nerer  pleaded  In  America,  and  very  rar^ 
ly  now  in  England:  attainder,  which  is  now 
seldom  pleaded  (2  Atk.  399);  alienage,  which 
is  not  a  disability  unless  the  matter  respect 
lands,  when  the  alien  may  not  hold  them, 
or  he  be  an  alien  enemy  not  under  license 
(2  Ves.  &  B.  32.'>);  infancy,  coverture,  and 
idiocy,  which  are  pleadable  as  at  law  (see 
"Abatement**);  bankraptey  and  InsoWeney, 
in  which  case  all  the  facts  necessary  to  es- 
tablish the  plaintiff  as  a  legally  declared 
bankrupt  must  be  set  forth  (3  Mer.  667), 
though  not  necessarily  as  of  the  defendant's 
own  knowledge  (Younge.  331;  4  Beav. 
Rolls,  .^..')1;  1  Younge  &  C.  39);  want  of 
character  in  which  he  sues,  as  that  he  is 
not  an  administrator  (9  Dlek.  610;  1  Cos. 
198).  is  not  heir  (2  Vea  ft  B.  159;  2  Brown. 
Ch.  143;  3  Brown,  Ch.  489),  is  not  a  cred- 
itor (2  Sim.  &  S.  274).  Is  not  a  partner  (6 
Madd.  61).  as  he  pretends  to  be.  that  the 
plaintiff  named  is,  a  flcttttons  person,  or 
was  dead  at  the  comment  emeiit  of  the  suit 
(Story.  Eq.  PL  S  727).  Those  to  the  person 
of  the  defendant  may  show  that  the  defend- 
ant Is  not  the  person  he  Is  alleged  to  be.  or 
does  not  sustain  the  character  given  by  the 
bill  (T,  Madd.  61:  Rep.  temp.  Finch.  334).  or 
that  he  is  bankrupt,  to  require  the  assignees 
to  be  Joined  (Story.  Rq.  PI.  {  7S2).  These 
pleas  to  the  person  are  pleas  In  abat^mnnt. 
or,  at  least,  in  the  nature  of  pleas  in  abate- 
ment. 

(3)  Pleas  to  the  bill  t.r  the  frame  of  the  bill 
object  to  the  suit  as  framed,  or  contend  that 
it  is  unnecessary.  These  may  be  the  pend- 
ency of  another  suit,  which  Is  analogous  to 
the  same  plea  at  law.  and  is  governed  in 
most  respects  by  the  same  principles  ( Story. 
Eq.  PL  \  736;  2  Mylne  k  C.  602;  1  PhiL  Ch. 
89;  1  Vea.  Jr.  644;  4  Vee.  Jr.  9S7: 1  81m.  it  & 
491;  Ifltt  Bq.  PI.  [Jeremy  ISd.]  948;  eee 
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"Lis  Pendens"),  and  the  other  suit  must  b* 

in  oqulty.  and  not  at  law  ( lUanirs.  Kq. 
14G-11S)  ;  want  of  proper  parties,  whirh  goes 
to  both  discovery  and  relief,  when-  both  are 
prajed  for  (Story.  Gq.  PI.  i  U^;  see  3 
Tounge  A  C.  447),  but  not  to  a  bill  of  dis- 
covery merely  (2  TaiRo  [  \.  y.l  280;  3  Paige 
[N.  V.|  L'L'L':  3  t  ran«h  III.  S.J  220);  a  niul 
tiplitity  of  suits  (1  P.  Wms.  428;  2  Masou 
[U.  S.J  1110);  multifariousness,  which  should 
be  taken  by  way  of  demurrer,  when  the  join- 
ing or  ronffsslon  of  the  distinct  matters 
appears  from  the  face  of  tlie  bill,  as  it  usu- 
ally does  (Story.  Bq.  PI.  f  S71). 

(4)  Pleas  in  bar  rely  upon  a  bar  erpated  by 
statute,  as,  the  statute  of  limitations  (1  Sim. 
ft  S.  4;  2  Sim.  1  >:  3  Sumn.  (U.  8.1  162). 
which  Is  a  good  plea  in  equity  as  well  as  at 
law.  and  with  similar  exceptions  (Coop.  Eq. 
PI.  2.'):;;  ■Statiitt'  of  Liniitation.s").  the 
statute  of  frauds,  where  its  provisions  apply 
(1  Johns.  Ch.  IN.  Y.]  425;  2  Johns.  Ch.  (N. 
Y.I  275;  4  Ves.  24.  720;  2  Brown.  Ch.  .=559). 
or  some  other  public  or  private  statute  (2 
Story.  Rq.  Jur.  5  768);  matter  of  record  or 
as  of  record  In  some  court,  as,  a  common  re- 
covery (IP.  Wms.  764:  2  Preem.  Ch.  180;  1 
Vern.  13);  a  judgment  at  law  (1  Keen.  450; 
2  Myine  &  C.  602;  Story.  Eq.  PI.  5  781.  note), 
the  sentence  or  judgment  of  a  foreign  court 
or  a  court  not  of  record  (12  Clarl(  &  F.  368: 
14  Blm.  266;  8  Hare.  100;  1  Tounge  A  C. 
464).  especially  whore  its  jurisdiction  of 
a  peculiar  or  exclusive  nature  (12  Ves.  307; 
Ambl.  756;  2  How.  [U.  S.]  619).  with  limi- 
tations in  case  of  fraud  (1  Ves.  .Jr.  284: 
Story,  Eq.  PI.  §  788).  or  a  decree  of  tbo  same 
or  another  court  of  equity  (Cas.  t»  nii)  Taih. 
217;  7  Johna.  Ch.  [N.  Y.]  1;  2  Sim.  k  S. 
464  ;  2  Tounge  A  C.  48):  mattera  purely  in 
pain,  in  which  case  the  pleas  may  go  to  dis- 
covery, relief,  or  either,  both,  or  a  part  of 
either,  of  which  the  principal  (though  not 
the  only)  pleas  are,  account,  stated  or  set- 
tled (2  Atk.  1;  18  Price,  767;  7  Paige  |N. 
Y.l  573;  1  Mylne  &  K.  231).  accord  and  sat- 
isfaction ( I  Hale.  r>64 ) .  award  i  2  Ves.  & 
B.  764),  purchase  for  valuable  consideration 
(2  Sumn.  lU.  S.]  607;  2  Younge  &  C.  457). 
release  (3  P.  Wm&  315).  lapse  of  time,  anal- 
nt^.iiis  to  the  statute  of  liinitations  ii  Ves. 
Jr.  264;  10  Ves.  466;  1  Younge  &  C.  432. 
463;  2  Jac.  ft  W.  1:  1  Hare.  594;  1  Ruas.  ft 
M.  453:  2  Younge  ft  C.  58;  1  Johns.  Ch.  fN. 
Y.l  46:  10  Wheat.  fU.  S.l  ir.2;  1  Schoales 
&  L  721:  fi  Mad.l.  fil  ;  3  Paige  fN.  Y.]  273; 
5  Paige  [N.  Y.l  26;  7  Paige  [N.  Y.]  62),  title 
In  the  defendant  (Story.  Bq.  PI.  I  812). 

 At  Law.    The  dt'ft'iKlant "s  answer  bv 


matter  of  (act  to  the  plaintiff's  declaration, 
■8  distinguished  from  a  demurrer,  which  Is 

an  answer  by  matter  of  law. 

It  includes  as  well  the  denial  of  the  truth 
of  the  allegations  on  which  the  plaintiff  re- 1 
lies,  as  the  statement  of  facts  on  which  the  ! 
defendant  relies.  In  an  ancient  use.  It  de- 
notctl  action,  and  is  still  u.scd  sometimes  in 
that  sense;  as.  "summoned  to  answer  in  a 
plea  of  trespass."  Steph.  PI.  38,  39.  note; 
Warren,  l^w  Stud.  272.  note  (w);  Oliver. 
Prec.  97.  In  a  popular,  and  not  legal, 
aanse,  the  word  la  uaed  to  denote  a  forensic 


argument.    It  was  strietly  applicable  In  a 

kindred  sense  wlu  i;  ttu-  pleadings  were  con- 
ducted orally  by  the  couusd.  Steph.  PI.  Ap- 
pend, note  1. 

Picas  are  either  dilatory,  which  tend  to 
defeat  the  particular  action  to  which  they 
apply  on  account  of  its  being  brought  l)ef(>re 
the  wrong  court,  by  or  against  the  wrong 
person  or  In  an  Improper  form,  or  peremp- 
tory, whirh  impugn  the  right  of  a-  ti(m  alto- 
gether, or  wlii(li  answer  the  plain' ift's  allega- 
tions of  right  conclusively.  Pleas  are  also 
said  to  be  to  the  Jurisdiction  of  the  court. 
In  suspension  of  the  action.  In  abatement  of 
the  writ.  In  bar  of  the  action.  The  first 
three  classes  are  dilatory,  the  last  peremi)- 
tory.  Steph.  Pi.  68;  1  C9ilt  PI.  426;  Lawea, 
PI.  3fi. 

F'leas  are  of  various  kinds, — in  abatement 
(see  "Ahateraent" ) ;  in  avoidance,  called,  al- 
so, "confession  and  avoidance."  which  ad- 
mits. In  words  or  In  effect,  the  truth  of  the 
matters  contained  In  the  declaration,  and  al- 
b'Kt'H  S4)me  new  matter  to  avoid  the  effect 
of  it.  and  show  that  the  plaintiff  is.  not- 
withstanding, not  entitled  to  his  action  (1 
Chit.  Pi.  540;  Lawes.  PI.  122):  In  bar.  which 
denv  that  the  plaintiff  has  any  cause  of  ac- 
tion (1  Chit.  Pi.  407;  Co.  Utt.  303b).  The 
term  la  often  used  In  a  restricted  sense  to 
denote  what  are  with  propriety  called  "spe- 
cial pleas  in  bar."  These  pleas  are  of  two 
kinds.— the  general  lasue.  and  special  pleas 
In  bar. 

The  parts  of  a  plea  are:    First,  the  title 

of  the  court.  Second,  the  title  of  the  term. 
Third,  the  names  of  tlie  parties  In  the  mar- 
gin. These,  however,  do  not  consUttttO  tosy 
substantial  part  of  the  plea.  The  snmames 
only  are  usually  inserted,  and  that  of  the 
defendant  precedes  the  plaintiff*?;  as.  "Roe 
ad8.Doe."  Fourth, the  commencement,  which 
inelndet  the  statement  of  the  name  of  the 
defendant,  the  appearance,  the  defense  ( see 
"Defense"),  the  arlio  uon  (see  "Actio  N'on"). 
Fifth,  the  body,  which  may  contain  tbe  in- 
ducement, the  protestation  (see  "Protesta- 
tion"), ground  of  defense,  9tiae  esf  eadem, 
the  traverse.    Sixth,  the  conclusion. 

t  1  }  Dilatory  pleas  po  to  destroy  tbo  partic- 
ular action,  but  do  not  afTe<  t  the  ripbt  of  ac- 
tion In  the  plaintiff,  and  hence  delay  the 
tlecislon  of  the  cause  upon  Its  merits.  Gould. 
PI.  c.  il.  5  33.  This  class  includes  pleas  to 
the  Jurisdiction,  to  the  disability  of  the  par- 
tiea,  and  all  pleas  In  abatement.  All  dila- 
tory pleas  must  be  pleaded  with  the  greatest 
certainty,  must  contain  a  distinct,  clear,  and 
poi-itive  averment  of  all  material  facts,  and 
must,  in  general,  enable  the  plaintiff  to  cor- 
rect the  deficiency  or  error  pleaded  to.  1 
Chit.  PL  365.  See  "Abatement;"  "Jurlsdlo- 
tion." 

(2)  Pleas  In  discharge  admit  the  demand 
of  the  plaintifT,  and  show  that  it  has  Iieen 
discharged  by  some  matter  of  fact.  Such 
are  pleas  of  judgment,  release,  and  the  like. 

(3)  Pleas  in  excuse  admit  the  demand  or 
complaint  stated  In  the  declaration,  but  ex- 
cuse the  noncompliance  with  the  plaintiff's 
claim,  or  the  commission  of  the  act  of  which 
he  compUUna,  on  account  of  the  deftodint'a 
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lAVliMr  done  mil  In  bia  power  to  ntlify  the 

formrr.  or  not  having  been  the  culpable  au- 
thor of  the  latter.  A  plea  of  tender  is  an 
example  of  the  former,  and  a  plea  of  son  as- 
9auU  demetne  an  instance  of  the  latter. 

(4)  Foreign  pleas  go  to  the  jurisdiction, 
and  thoir  cfTt^  t  is  to  remove  the  ai  tion  from 
the  county  in  which  the  venue  is  originally 
laid.  Cnrth.  402.  PrevloaB  to  the  statnte  of 
Anne,  an  affldavit  was  required.  5  Mod.  33.^; 
Carth.  402;  1  Saund.  PI.  S8,  note  1;  Vlner. 
Abr.  "Foreign  Pleas;"  1  Chit  PI.  SSt;  Bac. 
Abr.  "Abatement"  (R). 

(5)  Pleas  of  justification,  which  assert 
that  the  defendant  has  purposely  done  the 
ant  of  which  the  plaintifE  complains,  and  in 
tho  exerdoe  of  hit  legal  rights.  8  Term  R. 

7S:  ?,  Wils.  71.  No  porson  is  hound  to  jus- 
tify who  is  not  prima  ftu  ic  a  wi fin:;  lu.  r.  1 
Leon.  301;  2  Leon.  S.-?;  Cowp.  4TS;  4  Pick. 
(MajM.)  126:  13  Johns.  (N.  Y.)  443.  579;  1 
Chit.  PI.  486. 

(f>  I  Pleas  puis  darrein  contilUUUtCe.  which 
introduce  new  matter  of  defenMb  which  has 
arisen  or  come  to  the  i»1alntlirs  knowledge 
since  the  last  continuance.  In  most  of  the 
states,  the  actual  continuance  of  a  cause 
froni  one  term  to  another,  or  from  one  par- 
ticular day  in  term  to  another  day  In  the 
same  term,  is  practically  done  away  with, 
aii(l  the  prpsrrihcd  times  for  pleading  are 
fixed  without  an>'  reference  to  terms  of  court. 
Still,  this  rii^t  of  a  defoidsat  to  ehange  his 
plea  so  as  to  avail  himself  of  facts  arising 
during  the  course  of  the  litigation  remains 
unimpaired:  and  though  there  be  no  contin- 
oance.  the  plea  is  still  called  a  plea  puts  dar- 
rein eoNllattOfice,  meaning,  now.  a  plea  up- 
on facta  arising  since  the  last  stage  of  the 
suit. 

 in  Criminal  Law.  The  formal  answer 

of  the  defendant  to  the  indictment. 

Pleas  are  either  general  or  sp'M  lal ;  the 
general  pleas  being  "guilty."  "not  Kuilty," 
and  "noUo  contendere,"  and  all  other  pleas 
being  special.  Special  pleas  are  either  In 
bar,  being,  if  found  true,  a  \mr  to  further 
prosecution,  or  in  abatement,  those  which  go 
merely  to  abate  or  snspsttd  the  procesding. 
See  "Pleading." 

PLEA  IN  ABATEMENT.  See  *<Flea." 

PLEA  IN  BAR.  See  "Plea." 

PLEA  SIDE.  The  pl«'u  side  of  a  court  is 
that  brant  h  or  department  of  the  court  which 
entertains  or  takes  cognizance  of  civil  ac- 
tions and  snits.  as  dtstlngnlshed  from  Its 
criminal  or  <  rown  department.  Thus,  the 
court  of  queen's  bench  is  said  to  liave  a  plea 
side  and  a  crown  or  criminal  side:  the  one 
branch  or  department  of  it  being  devoted 
to  the  cognizance  of  civil  actions,  the  other 
to  criminal  proceedings  and  matters  pecul- 
iarly concerning  the  crown.  So  the  court  of 
efsehequer  Is  said  to  have  a  plea  side  and  a 
crown  side;  the  one  being  appropriated  to 
civil  actions,  the  other  to  matters  of  revenue. 


PLEAD  IWUABLY.   To  plead  In  such 
as  to  mske  an  Issue  of  law  and  fftct 


PLEAD  OVER.   To  Interpose  a  genonl 

plea  after  a  special  plea  or  demurrer  has 

been  di.spo.sed  of. 

PLEADER  (Law  Fr.  pUador,  pledor;  old 
Fr.  pleideoir;  Law  Lat  placttant  aOvooatut). 

\  person  professionally  employed  to  man- 
age another's  cau.^e  for  him.  particularly  to 
plead  orally,  or  argue  for  him  in  court.  The 
use  of  profesaional  pleaders  or  advocates 
may  be  traced,  among  some  of  the  contl> 
nontal  nations,  to  a  p  riod  extremely  re- 
mote. Steph.  PI.  Appeud.  note  (8).  In  the 
assizes  of  Jerusalem,  the  term  "pleader^ 
(pJedeoir) .  is  used  as  nearly  synMiymous 
with  "counsel"  {conscill). 

"  PLEADING. 

in  Clisneery  Practice.  Conidsts  In  mak> 

Ing  the  formal  writr.  n  allri^ruions  or  state- 
ments of  the  respet  live  parties  on  the  rec- 
ord to  maintain  the  suit,  or  to  defeat  it,  of 
which,  when  contested  in  matters  of  fact,  they 
propose  to  offer  proofs,  and  in  matters  of 
law  to  offer  argument.s  to  the  (omt.  Story, 
Eq.  PI.  {  4,  note.  The  substantial  object  of 
pleading  Is  ths  ssme.  but  the  forme  and 
rules  of  pleading  are  verjr  different,  at  law 
and  in  equity. 

——In  Civil  Practice.   The  stating  In  a 

logical  and  Icixnl  form  the  facts  which  con- 
stitute the  plaintiff's  cause  of  action  or  the 
deftadant's  ground  of  defense.  It  Is  the 
formal  mode  of  alleging  that  on  the  record 
which  con.'^iitutes  the  support  or  the  defense 
of  tho  i>arty  in  evidence.  3  Term  R.  139; 
Doug.  278;  Comyn.  Dig.  "Pleader"  (A); 
Bac.  Abr.  "Pleas  and  Pleading;**  Cowp.  68t. 
Pleading  Is  used  to  denote  the  act  of  making 
the  pleadings. 

—In  CrimtnsI  Praetlce.   The  rules  of 

pleading  are  the  same  as  In  civil  practice. 
There  is,  however,  less  liberty  of  amendment 
of  the  indictment.  The  order  of  the  defend- 
ant's pleading  is  as  follows:  First,  to  the 
juri.sdiellon ;  second,  in  abatement;  third, 
s!i('(  ial  pleas  in  bar.  as  former  jeopardy  or 
pardon;  fourth,  the  general  issue. 

See.  generally.  T.,awe8,  Chitty.  Stc|)lu'n.  and 
Gould  on  Pleading:  3  Bl.  Comm.  301  et  seq., 
and  notes;  Co.  LitU  303;  Comyn.  Dig. 
"Pleader;**  Baa  Abr.  "Plea  and  Pleading.'* 

PLEADING,  SPECIAL.  Hy  special  plead- 
ing is  meant  the  allegation  of  special  or  new 
matter,  as  distinguished  from  a  direct  denial 
of  matter  previously  alleged  on  the  opposite 
side.  Qonld,  PI.  c  1,  I  18.  Sse  "Spedal 
Pleading.** 

PLEADINGS. 

 In  Chancery  Practice.  The  written  al- 
legations of  the  respective  parties  in  the 
suit.  The  pleadings  in  equity  are  lees  formal 
than  those  at  common  law. 

The  parts  of  the  pleadings  are  (1)  the 
bill,  which  contains  the  plaintiff's  statement 
of  his  case,  or  information,  where  the  suit  Is 
brought  by  a  public  officer  In  beimif  of  the 
sovereign;  (2)  the  demurrer,  by  which  the 
defendant  demands  Judgment  of  the  court, 
whsHitr  he  shall  be  comptdled  to  answer  tha 
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bill  or  not;  (3)  the  plea,  whereby  he  shows 
flome  eauae  why  the  tiilt  ihonld  be  diBmlseed 

or  barred:  (4)  the  answer,  which,  oontro- 
verHiig  the  case  stated  by  the  bill,  confesses 
ami  avoiils  it.  or  traverses  and  denies  the 
material  allegations  ia  the  bill,  or,  admit- 
ting  the  ene  made  by  the  Mil,  tatailts  to 

the  jud,c;ment  of  the  court  upon  it.  or  relies 
upon  a  new  case,  or  upon  new  matter  stated 
In  the  answer,  or  npon  both;  (5)  disclaimer, 
which  seelcs  at  once  a  termination  of  the 
rolt  by  the  defendants,  disclaiming  all  right 
and  interest  in  tlic  matter  sought  bv  the 
bill.  Story.  Eq.  PI.  i  546;  MiU.  Eq.  Pi.  (Jer 
emyBd.)ll.lM;  Cooper.  Bq.  PL  108;  S  Story 
(U.  S.)  59. 

 In  Common-Law  Civil  Practice.  The 

statements  of  the  parties,  In  legal  and  prop- 
er manner,  of  the  caiiR^s  of  action  and 
grounds  of  defense.  The  result  of  pleading. 
They  were  formerly  made  by  the  parties  or 
their  counsel,  orally,  in  open  court,  under 
the  control  of  th#  judge.  They  were  then 
called  the  "parole."  3  Bl.  .(kMnm.  tit;  2 
Reeve,  Hist.  Eng.  l^w.  267. 

The  regular  parts  are  (1)  the  declaration 
or  count:  (2)  the  plea,  which  is  cither  to  the 
jurisdiction  of  the  court,  or  suspending  the 
action,  as  In  the  case  of  a  parol  demurrer, 
or  in  abatement,  or  in  bar  of  the  action,  or 
in  replevin,  an  avowry  or  cognizance;  (3) 
the  replication,  and,  in  case  of  an  evasive 
plea,  a  new  assignment,  or,  in  replevin,  the 
plea  In  bar  to  the  avowry  or  cognisance: 
M)  the  rejoinder,  or.  In  replevin,  the  repli- 
cation to  the  plea  in  bar;  (4)  the  sur  re- 
joinder, being  in  replevin  the  rejoinder;  (6) 
the  rebutter;  (7)  the  8ur^rebutter.(Ylner. 
Abr.  "Pleas  and  Pleading"  fCl:  Bac.  Abr. 

"rif'as  and  Pleadings"  [A]);  (S)  pleas  imiti 
darrein  continuance,  when  the  matter  of  de- 
tense  arises  pending  the  salt 

The  Irregular  or  collateral  parts  of  plead- 
ing are  stated  to  be  (1)  demurrers  to  any 
part  of  the  pleadings  above  mentioned;  (2) 
demurrers  to  evidence  given  at  trials;  (3) 
Mils  of  exceptions;  (4)  pleas  In  gcire  faoUu; 
( T)  I  and  I'll  ;is  in  error.  Vinor.  Abr.  "Pleas 
and  Pleadings"  (C);  Bouv.  Inst.  Index. 

In  Civil  Praetiee  under  the  Cedaa. 
The  pleadings  arc  1 1  )  rho  complaint.  (2)  the 
answer,  (3)  the  reply,  and  (4)  the  demur- 
rer, which  Ilea  to  either  comidalnt,  answer, 
or  reply. 

——In  Criminal  Practice.  The  pleadings 
are  (D  the  indictment;  (2)  the  plea,  atther 
special  or  general. 

PLEAS  OF  THE  CROWN.  In  English  law. 
A  phrase  now  employed  to  signify  criminal 
,  causes  in  which  the  king  is  a  party.  For- 
merly It  sic:t!irifMl  rfiya!  (•an<;es  for  offenses  of 
a  greater  maftuiludc  than  mere  misdemean- 
ors. 

These  were  left  to  be  tried  in  the  courts  of 
the  barons:  whereas  the  greater  offenses,  or 

royal  causes,  were  in  bp  tried  In  thr.  king's 
courts,  under  the  appellation  of  ."pleas  of  the 
crown."  1  Bobertaon,  met  Charles  V.  48. 

PLIAt  ROLL.  In  English  practice.  A 
record  whl<Sh  contains  the  daelaratlon,  pleat 


replication,  rejoinder,  and  other  pleadinsa, 
and  the  Issue.  Bunom.  DlaL  8,  |  St ,  pw  111. 

PLEBEIAN.  One  who  is  classed  among 
the  common  paopli,  a*  dlsttngulshod  tnm 

the  nobles. 

PLEBEY08.  In  Spanish  law.  Coaunona; 
those  who  exercise  any  trader  or  who  eoltl* 

vate  the  soil.   White,  New  Booop.  bk.  1.  tit. 

5,  c.     §  6,  and  note. 

PLEBISCITE.  A  submission  to  the  popu- 
lar vote  of  a  law  or  governmental  poller- 

PLEBiSCITUM  (Lat.)  in  Roman  law.  A 
law  established  by  tho  pe(9le  (pleba),  on 
the  proposal  of  a  popular  magistrate,  as  a 
tribune.  Vicat;  Calv.  Lex.;  Mackeld.  Civ. 
LAW,  H  87, 87. 

PLEBITV.  Tba  ptobeiaaa. 

PLEBB  (Lat)    In  the  Soman  law.  Tko 

commonalty,  or  citizens,  exclusive  of  the 
patricians  and  senators.  Plebis  appcllatione, 
sine  patriciis  et  si  natoribus,  caeteri  civet 
aignificantur.  InsL  1.  2.  4;  Dig.  50.  IS. 
238.  pr. 

PLEDABLE  (Law  Fr.)    That  may  be 

brought  or  conducted,  as  an  action,  or 
"plea,"  as  it  was  formerly  called.  BritL 
c.  88. 

PLEDGE,  or  PAWN.  A  bailmant  off  per- 
sonal property  as  security  for  aoma  dalit  or 
engagement  41  N.  Y.  24L 

A  deposit  of  personal  property  aa  saeorlty, 

with  an  Implied  power  it  sale  In  caaa  of  de- 
fault.  Jones.  PI.  §  1. 

A  pledge  or  pawn  (Lat  pignus),  accord- 
ing to  Story,  is  a  bailment  of  personal  prop- 
erty as  security  for  some  debt  or  engage- 
ment. Stnry.  Bailm.  ?  2S6.  which  see  for  the 
less  comprehensive  definitions  of  Sir  Wm. 
Jones.  Lord  Holt,  Fothler,  etc.  Domat  broad* 
ly  defines  it  as  an  approprlatinn  of  th*»  thing 
given  for  the  security  of  an  tnga44.?ment. 
But  the  term  Is  commonly  used  as  Sir  Wm. 
Jones  deflnes  it  to  wit  as  a  bailment  of 
goods  by  a  debtor  to  his  creditor,  to  be  kept 
till  the  debt  Is  discharged.  .Tones.  Bailm. 
117;  2  Ld.  Raym.  909;  Poth.  de  Naut.  art 
prelim.  1 ;  Civ.  Code,  art.  2071 ;  Domat,  bk. 
3,  tit.  1,  S  1,  note  1;  Civ.  Code  La.  art. 
:n0O:  6  Ired.  (N.  C.)  309.  The  pledgee  se- 
en rc^^  his  dei)t  by  the  bailment,  and  the 
pledgor  obtains  credit  or  other  advantacs. 
See  1  Pars.  Cent  591  et  seq. 

Pledge  and  pawn.  At  common  law.  the 
terms  were  synonymous.  I)nt  in  modem 
ussge  "pawn"  generally  indicates  the  pleda^ 
Ing  of  goods  with  a  pawnbroker  (q.  r.  > 

Pledge  and  mnrtpa>;o.  A  plodge  is  t1i<Hn- 
gulshod  finrn  a  chattel  mortpace  in  that  it 
depends  for  its  validity  on  possession  of  Unr 
subject  matter. 

Pledge  and  hypothccaMon.  Hypnthpration 
iq.  V.)  Is  a  special  form  of  pledge  wherein 
tihe  possession  remains  in  the  debtor. 

 In  Louisiana.   There  are  (wo  kinds  of 

pledges. — the  pawn  and  the  antichresis.  The 
fonner  relatea  to  movahla  aeearltlei;  an4  tte 
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latter  to  immovables.  If  a  creditor  have  not 
a  right  to  ent«r  on  the  land  and  reap  tho 

frulta,  the  security  Is  not  an  antichresis.  3 
157,  A  pledge  of  negotiable  paper  is  not 
valid  against  third  parties  without  trans- 
fer from  debtor  to  creditor.  2  La.  387.  See, 
in  general,  13  Pet  (U.  S.)  351;  5  Mart  (La.; 
N.  S.)  618;  18  La.  648:  1  Uk  Ann.  840;  8  La. 
Ann.  872. 

PLEDGEE.  He  to  whom  a  thing  to  pledged. 

PLEOQERY.  SoretjBhip. 

PLEDGES.  In  pleading.  Those  persons 
who  became  sureties  for  the  plaintiff's  prose- 
cution of  the  suit.  Their  names  were  an- 
dently  appended  at  the  foot  of  the  declara- 
tion. In  time  it  became  purely  a  formal 
matter,  because  the  plaintiff  was  no  longer 
liable  to  be  amerced  for  a  false  claim,  and 
the  Hetltlotie  persons  John  Doe  and  Richard 

Roe  became  the  universal  pledges,  or  they 
might  he  omitted  altogether  (1  Tidd.  Prac. 
455;  Archb.  Civ.  PI.  171).  or  inserted  at 
any  time  before  Judgment  (4  Johna  Itl,  Y.J 
90) ,  and  are  now  omitted. 

PLEDGES  TO  RESTORE.  In  England, 
before  tht'  plaintiff  In  foreign  attiichmont  can 
tosue  execution  against  the  property  in  the 
hands  of  the  garnishee,  he  mnst  find  "pledg- 
es to  restore,"  consisting  of  two  household- 
era,  who  enter  into  a  recognizance  for  the 
rsatoratlon  of  the  property,  as  a  security  for 
the  protection  of  the  defendant;  for,  as  the 
plaintiff's  debt  is  not  proved  In  any  stage  of 
the  proceedings,  the  Mn.i  t  Riiards  the  rights 
of  the  absent  defendant  by  taking  security 
on  his  behalf,  so  that  If  he  shonld  after- 
wards disprove  the  plaintifTs  claim,  he  may 
obtain  restitution  of  the  property  attached. 
Brand,  snpr.  Attadun.  98. 

PLBDQOR.  The  party  who  oMkes  a  pledge. 

PLKE  (Law  Fr.)  In  old  English  law.  An 

action  or  suit;  a  "plra,"  In  the  ancient 
sense  of  the  word.  Parsonels  plees  pleda- 
bl€8  par  tMaeihments.  personal  actions  which 
may  he  prosecuted  by  attachments.  Britt 
c.  32.  En  plem  rralr,  et  auxi  en  plees  per- 
HonnlK.  In  real  actions,  and  eUm  In  personal 
actions.   Litt  %  464. 

A  plfg,  la  the  modem  sense.  PIM  en 
ftoire,  a  plea  in  bar.  Lttt  9  492. 

PLEGIABILIS  (Law  T.ar  )  Tn  old  English 
law.  That  may  be  pledged;  the  subject  of 
pledge  or  seenrlty.  Fleta,  lih.  1.  e.  80,  t  98. 

PLEQIi  DE  PR08EQUEND0.  Pledges  to 
proeecitte  with  effect  an  action  xA  replevin. 

PLEQII  DE  RETORNO  HA  BEN  DO. 
Pledges  to  return  the  subject  of  distress, 
ihoald  the  right  be  determined  against  the 
party  bringing  the  action  of  replovln.  8 

Stfph,  ('nnms.  (7(h  Ed.)  422,  note. 

PLEQtlS  ACaUlETANDlS.  WRIT  DE. 
The  name  of  sn  andent  writ  la  the  English 
law,  which  lies  where  a  man  beoomes  pledge 
or  surety  for  another  to  pay  a  certain  sum  1 
of  noner  at  a  certain  day.  After  the  day,  I 


if  the  debtor  does  not  pay  the  debt,  and  the 
surety  he  compelled  to  pay,  he  ahall  have 

thi^:  writ  to  compel  the  dehtor  to  pay  the 

8anH>.    Fitzh.  Nat.  Brev.  321. 

PLENA  AETAS.  Of  rull  age. 

PLENA  ET  CELERI8  JUSTITIA  FIAT 
parttbua.  Let  full  and  speedy  Justice  be  dona 
to  the  partlea  4  Inst  67. 

PLENA  FORISFACTURA.  A f orf dtnre Of 

all  that  one  possesses. 

PLENA  PROBATIO.  IncivUlaw.  Aterm 
used  to  signify  full  proof,  in  oontradlstlno- 

tion  to  semi-plena  prolatio.  which  Is  only  a 
presumption.  Code,  4.  19.  5.  et  seq.;  1 
Oreenl.  Bv.  8  119. 

PUENARTY.  Ineoclealastlcallaw.  Slgnl- 
flea  that  a  benefice  to  fulL  See  "AToldaace.** 

PLENARY.    Full;  complete. 
In  the  courts  of  admiralty,  and  in  the 
Eni^di  ecclesiastical  courta  causes  or  suita 

in  respect  of  the  different  course  of  proceed- 
ings in  each  are  termed  "plenary"  or  "sum- 
mary." Plenary,  or  full  and  formal,  suita 
are  those  in  which  the  proceedings  must  be 
full  and  formal;  the  term  *^mmary"  is  ap- 
plied to  those  causes  where  the  proceedings 
are  more  succinct  and  less  formal.  2  Chit. 
Prae.  481. 

PLENE  ADMINI8TRAVIT  (Lat.  he  has 
fuUy  administered).  In  pleading.  A  plea 
In  bar  entered  by  an  executor  or  administra- 
tor, by  which  he  affirms  that  he  had  not  in 
his  possession  at  the  time  of  the  commence- 
ment of  the  salt,  nor  baa  had  at  any  time- 
since,  any  goods  of  the  doreased  tn  be  ad- 
miuistcred.  When  the  plaintiff  replies  that 
the  defendant  had  goods,  etc.,  In  his  posses- 
sion at  that  time,  and  the  parties  join  issue, 
the  burden  of  the  proof  will  be  on  tho 
plaintiff.  See  15  .Johns.  (N.  Y.)  323;  6 
Term  R.  10;  1  Barn,  ft  Aid.  254;  11  Viner, 
Abr.  849;  18  Vlner.  Abr.  185;  8  Phil.  Bhr.  886; 
6  Comyn,  Dig.  311. 

PLENEADMINISTRAVlTPRAETER(Lat 

he  has  fully  administered  except).  In  plead- 
ing. A  pica  ]iy  whidi  a  diTrndant  executor 
or  administrator  admits  that  there  is  a  bal- 
aaoa  remaining  in  hla  hands  anadminlatered. 

PLENE  COMPUTAVIT  (Lat  he  has  fdlly 

accounted).  In  pleadinp.  A  plea  In  an  ac- 
tion of  account  render,  by  which  the  de- 
fendant avers  that  he  has  fully  accounted. 
Pac.  Abr  "Acrompt"  (E).  This  plea  does 
not  admit  the  liability  of  the  defendant  to 
account  16  Serg.  ftIL  (Pa.)  168. 

PLENIPOTENTIARY.  Possessing  full  pow- 
ers: as,  a  minister  plenipotentiary  ia  one 
authorized  fully  to  settle  the  matters  con- 

nectcil  witii  his  mission,  .'subject,  liowcver.  to 
the  ratification  of  the  government  by  which 
he  is  aathoriMd. 

PLENUM  boMINIUM  (Lat.)  The  milfm- 

itr-fl  right  which  the  ownor  has  to  iipo  his 
property  as  he  deems  proper,  without  ac- 
oonntaUllty  to*  any  one. 
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POBLADOR 


PLEYTO.  Id  Spanish  law.  The  pleadings  i  reason  of  the  unity  of  their  rights, 
in  a  cause.  White.  New  Recop.  bk.  Z,  tit  7.  Utt.  164. 


Co. 


PLIGHT.  An  old  EnKlish  word,  used  some- 
times for  the  estate  with  the  habit  and  qual- 
ity of  the  land.   Co.  LItt.  221.   It  extends 

to  a  rent  charge,  and  to  a  possibility  of 
dower.    Id.;  I  Rolle.  Abr.  447;  Litt.  §  289.  | 

PL'IT'M.  A  contraction  of  placUum.  ITUo.  \ 
of  pladto.  1  Inst  CI.  11.  I 

PLOUGH  BOTE.  An  allowance  made  to  a 

rural  ti  naiit  of  wood  suffldent  for  plouKbs. . 
harrows,  cartii,  aud  other  instruments  of  bus- 1 
bandrjr. 

PLOUGH  LAND.  In  old  English  law.  An 
uncertain  quantity  of  land.  According  to 
■ome  opinions,  it  contains  one  hundred  and 
twenty  acrea  Co.  Utt  69a. 

PLOUGH  SILVER.  Mnn.  y  paid  by  ten- 
ants in  composition  of  a  duty  to  iilouph. 

PLUMBATURA  (LaL  from  plumbum. 
lead).  In  the  dvil  law.  Soldering.  Dig. 
6. 1.  23.  6. 


PLUIMBUM  (Lat.) 

DIR.  50.  16.  242.  2. 


In  the  civil  law.  Lead. 


PLUNDER.  The  capture  of  personal  prop- 
erty on  land  by  a  public  enemy,  with  a  view 
of  making  it  bis  own.  The  property  ao  ca|h 
tured  is  called  "plunder." 

The  taking  by  opfni  fon  o.  as  by  pirates. 

It  has  been  used  In  the  sense  of  aggra- 
yated  and  open  larcray.  8  Fed.  232. 

PLUNDERAGE.    In  maritime  law.  The 

embezzlement  of  goods  on  l)oard  of  a  ship  Is 
known  by  the  name  of  "plunderage." 

The  rule  of  the  maritime  law  in  snch  cases 
is  that  the  whole  crew  shall  be  responsible 
for  the  property  thus  embezzled,  because 
there  must  be  some  neKli^onf•e  in  finding  out 
the  dei)redat()r.  Abb.  Shipp.  457;  3  Johns. 
i\  V.)  17:  1  I>eL  Adm.  (U.  8.)  200.  239.  248; 
4  Bos.  &  F. 

PLURALI8.  NUMERU8  EST  OUOBU8 
eontentus.  The  plural  number  is  contained 
in  two.   1  Rolle,  476. 

PLURALITER.  In  the  plural;  plurally. 

PLURALITY.  Tho  greatest  number  of 
votes  given  for  any  one  person. 

Plurality  has  the  meaning,  as  used  in  gov- 
ernmental law,  given  above.  Thus,  if  there 
are  three  candidates,  for  whom  four  hundred, 
throe  hurulri'd  and  fifty.  aii>l  two  hundred 
and  fifty  voles  are  rehpectively  given,  the 
one  receiving  four  hundred  has  a  plurality, 
while  five  hundred  and  one  would  be  a  ma* 
jority  of  the  votes  east. 

PLURES  COHAEREDES  SUNT  QUASI 
unum  corpus,  propter  unltatem  Juris  quod 
habent.  Several  coheirs  are  as  one  body,  by 
reason  of  the  unity  of  right  which  they  pos- 
Co.  Utt  168. 


PLURES  PARTICIPES  SUNT  QUASI 
unum  corpus,  in  eo  quod  unum  Jus  habent. 
Beveral  part  owners  are  as  one  body,  by 


PLURIES  (Lat.  many  times).  A  writ  Is- 
sued subsequently  to  a  first  and  second 
(ttUat)  of  the  same  kind,  which  have  proved 

ineffectual.  The  name  Is  given  to  it  from 
the  word  pluriea  in  the  Latin  form  of  the 
writ:  "We  command  you,  as  we  have  often 
(pluries)  commanded  you  before,"  which 
distinguishes  it  from  tho.se  which  have  gone 
before.  PlinitH  is  variously  trauslat.ii.  in 
the  modern  forms  of  writs,  by  "formerly/* 
"more  than  once,"  "often."  The  next  writ 
to  the  pJiiriea  Is  called  the  "second  phiries," 
and  so  on.  3  BL  Comm.  283,  Append.  15; 
Nat  Brev.  S3. 

PLURI8  PETITIO  (Lat.)  In  Scoteh  prac- 
tice. An  excessive  demand. 

PLUS  EXEMPLA  QUAM  PECCATA  NO- 
cent  Examples  hurt  more  than  offenses. 

PLUS  PECCAT  AUCTOR  QUAM  ACTOR. 
The  instigator  of  a  crime  is  worse  than  he 
who  perpetrates  It  6  Coke,  99. 

PLUS  PETITIO.  In  Roman  law.  Aphraao 

denotlnj^  the  offense  of  claiming  more  than 
was  just  In  one's  pleadings.  This  "more" 
might  he  claimed  in  four  different  respects, 
Tis.:  (1)  Re,  i.  e.,  in  amount  (e.  £60 
for  £5);  (2)  toco.  i.  e..  in  plaee  (e.  g..  de- 
livery at  some  place  more  difllcult  to  effect 
than  the  place  specified);  (3)  tempore,  i.  e., 
in  time  (e.  g..  claiming  payment  on  the  1st 
of  August  of  what  is  not  due  till  the  1st  of 
September):  and  (4)  causa,  i.  e..  in  quality 
{c.  p.,  claiming  a  dozen  of  champagne,  when 
the  contract  was  only  for  a  dozen  of  wine 
generally).  Prior  to  Justinian's  time,  this 
offense  was  In  general  fatal  to  the  action; 
but.  under  the  legislation  of  the  emperors 
Zeno  and  Justinian,  the  offense  (if  re.  loco, 
or  causa)  exposed  the  party  to  the  payment 
of  three  times  the  damage.  If  any.  su^ained 
by  the  other  side,  and  (if  tempore)  obliged 
him  to  postpone  his  action  for  double  the 
time,  and  to  pay  the  costs  of  his  first  action 
before  commencing  a  second.  Brown. 

PLUSVALETCONSUETUDO  QUAM  CON- 
cessio.   Custom  is  more  powerlul  than  grant 

PLUS  VALET  UNUS  OCULATUS  TES- 
tisr  quam  auritl  decern.  One  eye  witness  is 
better  than  ten  ear  ones.  4  Inst  279. 

PLUS  VIDENT  OCULI  QUAM  OCULUS. 

Eyes  see  more  than  one  eye.    4  Inst.  160. 

PO.  LO.  8UO.  An  old  abbreviation  for  the 
words  "ponif  loco  siio."  put  In  his  plaoe»  used 
in  warrants  of  attorney.  Towna  PI.  431. 

POACHING.  Unlawful  taking  of  game 
from  the  land  of  another.  Unlawfully  enter- 
ing land,  in  nighttime,  armed,  with  intent  to 

destroy  game.   1  Russ.  Crimes.  469;  2  Steph. 

Comm.  82:  2  Chit.  St.  221-245. 

POBLAOOR.  In  Spanish  law.  A  colonis- 
er; he  who  peoples;  the  fOonder  of  a  colony. 
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POCKET  JUDQMENT.    A  fltetote  mer- 
chant which  was  enforceable  at  any  time ' 
after  nonpayment  on  the  day  assigned,  with- 
out farther  proceedlnsa.  Wharton. 

POCKET  SHERIFF.  In  English  law.  A 

sheriff  appointed  by  sole  atithority  of  the 
crown,  not  being  one  of  the  three  nominated 
by  the  Jndce*  la  the  «(oheqiier.  l  BL  OMun. 

342*. 

POENA  AD  PAUC08,  METU8  AD  OMNES 
perveniat.  If  punishment  be  inflicted  on  a 
tow,  a  dread  oomea  to  au. 


POENA  CORPOI1ALI8.  Corporal  pimlsh- 

ment. 

POENA  EX  DELICTO  DEFUNCTI,  HAE- 
ree  teneri  non  debet.  The  heir  ought  not  to 
be  bound  in  a  penalty  inflicted  for  UM  Crime 
of  the  ancestor.  2  Inst.  198. 

POENA  NON  POTEST,  CULPA  PEREN 
nla  erit   Punishment  cannot  be,  crime  will 
perpetuaL  81  mner,  Abr.  171. 

POENA  PILL0IIALI8.  laoldSngUahlaw. 

Punishment  Of  the  pillory.  Fl«ta»  llh.  1,  c. 

38,  5  11. 

POENAE  POTIUS  MOLLIENDAE  QUAM 
eicasperandae  sunt.  Pnntehments  should 
rather  be  softened  than  aggraTated.  8  inaL 

220. 

POENAE  SINT  RESTRINQENDAE.  Pun- 
ishments should  be  restrained.  Jenk.  Cent 

Caa.  29. 

POENAE  SUOS  TENERE  DEBET  ACTO- 

res  et  non  alios.  Punishment  ought  to  be 
Inf1i<  tf  <l  upon  the  guilty,  and  not  upon 
others.  Bracton.  380b;  Fleta,  lib.  1.  c  88.  S 
12;  Id.  Ub.  4.  c.  17.  |  17. 

POENALI8  (Lat.  from  poena).  In  the  civil 
law.  Penal;  imposing  a  ponalty;  claiming 
or  enforcing  a  penalty.  Actiones  poentUe*, 
aettOBi  for  penalties;  penal  actions.  Inst. 
4.  CIS. 

POENITENTIA  (Lat.  from  j,'»,ntrn\  to  re- 
pent). In  the  civil  law.  Repentance;  a 
dumiie  of  mind  or  porpose;  the  resdndlng 
of  a  oootract 

POINDING.  In  Scotch  law.  That  dilfgence 
iq.  r.)  affecting  movable  subjects  Iqr  which 
their  property  is  carried  directly  to  tiie  cred- 
itor. Poinding  is  real  or  personaL  Bntk. 
Inst  3.  6. 11. 

•—Personal.  Poinding  of  the  goods  be* 
longing  to  the  debtor,  and  of  those  goods 

only. 

It  may  have  for  its  warrant  either  letters 
of  hom^^(,  containing  a  clause  for  poinding, 
end  then  It  fs  executed  by  messengers;  or 

precepts  of  polnfllnp,  granted  by  pherlffs, 
commissaries,  etc..  which  are  executed  by 
their  proper  officers.  No  cattle  pertaining  to 
the  plough,  nor  instruments  of  tillajre.  can 
be  poinded  in  the  time  of  laboiinK  or  tilling 
the  ground,  unless  where  the  debtor  has  no 
Other  goods  that  may  be  poinded.  Brsk. 


Inst  8.  6.  11.  This  process  Is  somewliat 

similar  to  distress. 

 Real.  Poindingof  the  ground.  Though 

it  be  properly  a  diligence,  this  Is  generally 
considered  by  lawyers  as  a  species  of  real 
action,  and  is  so  called  to  distinguish  it 
from  personal  poinding,  which  is  founded 
merely  on  an  obligation  to  pay. 

Every  deMtvm  fandi,  whether  legal  or 
conventional,  is  a  roinulafion  for  this  action. 
It  is  therefore  competent  to  all  creditors  in 
debts  which  malie  a  real  burden  on  lands. 
As  it  proceeds  on  a  real  right,  it  may  be  di- 
rected against  all  goods  that  can  be  found 
on  the  lands  burdened;  but  goods  brought 
upon  the  ground  by  strangers  are  not  sub- 
ject to  this  diligence.  Even  the  goods  of  a 
tenant  cannot  be  poinded  for  more  than  his 
term's  rent.    Ersk.  Inst.  4.  1.  3. 

POINT.  A  single  distinct  proposition  or 
principle  of  law. 

POINT  RESERVED.  A  point  or  qtiestion 
of  law  which  the  court,  not  l)eing  fully  sati.s- 
fled  bow  to  decide,  in  the  hurried  trial  of  a 
eanae,  rales  In  favor  of  the  party  ottering  It, 

but  subject  to  revision  on  a  motion  for  a 
new  trial.  If,  after  argument,  it  be  found 
to  have  been  ruled  correctly,  the  verdict  is 
supported;  if  otherwise*  it  is  set  aside. 

POISON.  Ill  tnedlcal  jurlspnidence.  A 
substance  having  an  inherent  deleterious 
property  which  renders  it.  when  taken  into 
the  system,  capable  of  destroying  life. 
Whart.  &  S.  Med.  Jur.  §  493;  TayL  Poisons 
(2d  Am.  Bd.)  18. 

POLE.  A  measnre  of  length,  eqaal  to  Hre 
yards  and  a  half. 

POLICE.  That  species  of  superintendence 
by  magistrates  which  has  principally  for  its 
object  the  maintenance  of  public  tranquillity 
among  the  citizens.  Tbe  ofllcers  who  are  ap- 
pointed for  this  purpose  are  also  called  the 
police. 

**Police  is  in  general  a  system  of  precau- 
tion either  for  the  prevention  of  crime  or  of 
calamities."  Bentham. 

The  due  regulation  and  domestic  order  of 
the  kingdom,  whereby  the  Indtvldvals  of  the 
state,  like  inenihcrs  of  a  wcli-governod  fam- 
ily, are  bound  to  conform  their  general  be- 
havior to  the  rules  of  propriety.  4  Bl.  Comm. 
162. 

The  word  ••police"  ba?  three  significations. 
The  first  relates  to  the  measures  which  are 
adopted  to  keep  order,  tbe  laws  and  ordi- 
nances on  clennllness,  health,  the  markets, 
etc.  The  second  has  for  Its  objcrt  to  pro- 
cure to  the  authorities  the  means  of  de- 
tecting even  the  smallest  attempts  to  com- 
mit crime,  in  order  that  the  guilty  may  be 
arrested  before  their  plans  are  carried  into 
execution,  and  delivered  over  to  the  Justice 
of  tbe  country.  The  tMrd  comprehends  the 
laws,  ordinances,  and  othw  measores  irtiidi 
roquiro  the  citizens  to  exercise  thslr  rights 

in  a  particular  form. 

Police  has  also  been  divided  into  "admlnle> 
trative  police/'  wliich  lias  for  its  ofaloct  to 
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maintain  constantly  public  order  in  every  , 
part  of  the  general  administration;  and  "ju- 
diciary police,"  wMch  is  Intended  principally 
to  pnrmt  crimes  by  ptmishing  ttae>crim- 
Inals.  Its  object  Is  to  punish  crimes  which 
the  admiuistrative  police  has  not  been  able 
to  prtmt. 

POLICE  JURY.   In  Louisiana.   A  name 

given  to  certain  officers  who  collectively  ex- 
■ercise  jurisdiction  in  certain  cases  of  police; 
«fl,  toryliig  taxMt  regnlatliig  roadq,  etc 

POLICE  JUSTICE.  A  magtetnite  having 

49lnilnal  jurisdiction  of  minor  offenses  sim- 
Uiur  to  that  of  a  Justice  of  the  peace,  but 
flsaaUy  a  cltjr  offloer. 

POLICE  POWER.   The  general  power  of 

government  in  the  administration  of  Its  po- 
lice (g.  v.),  to  preserve  and  promote  the 
welfare  of  the  public,  even  at  tbe  acpoue  of 

infringing  the  private  rlgbts  Of  IndlyidUftlS. 

Cooley,  Const.  Linn.  704. 

It  is  an  exception  to  the  right  of  the  citi- 
tca  to  conduct  himself  and  use  his  property 
In  such  manner  as  he  may  see  lit. 

"It  involves  a  provision  and  means  of  en- 
forcing the  legal  maxim  which  underlies  all 
law,— ^  utere  tuo  «t  aMeiMMa  noa  laeda*. 
■The  power  of  the  government  to  Impose  this 
restraint  is  called  'police  power.' "  Tiede- 
nian.  Lim.  Police  Power,  §  1. 

"The  police  power  of  a  state  extends  to 
the  protection  of  the  llTes,  limbs,  health, 
comfort,  and  quiet  of  all  persons,  and  to  the 
protection  of  all  property  within  the  state, 
and  hence  to  the  making  of  all  regulations 
promotive  of  domestic  order,  morals^  health, 
and  safety.  '    'J5  U.  S.  465. 

POLICY.  In  Insurance.  The  instrument 
whwelqr  lasanmee  Is  made  by  aa  under 
writer  In  favor  of  an  assured,  expressed,  im- 
plied, or  intended,  against  some  risk,  peril, 
-or  contingency  in  reference  to  some  subject. 
It  is  usually  ^ther  marine,  or  against  fire,  or 
xm  a  nfe. 

(1)  An  interest  policy  Is  one  where  the: 
insured  has  a  real,  substantial,  assignable  in- 
terest la  the  thins  Insured. 

(2)  An  open  policy  is  one  on  which  the 
TSlue  is  to  be  proved  by  the  assured.  I  Phil. 
Ins.  IS  4.  6,  7,  27,  439,  948,  1178.  By  an 
-"open  policy"  is  also  sometimes  meant,  in 
the  United  States,  one  In  which  an  aggre- 
gate amount  is  expressed  in  the  body  of  the 
policy,  and  the  specific  amounts  and  sub- 
jects are  to  be  Isdoned  from  time  to  time. 
12  La.  Ann.  S59:  19  N.  T.  M6;  •  Graj 
(Mass.)  214. 

cu  A  valued  policy  Is  one  where  a  value 
has  been  set  on  the  dilp  or  goods  Insured, 
and  this  value  Inserted  In  the  policy  in  the 
nature  of  liquidated  damai^f's.  in  such  a  pol- 
icy, the  value  of  the  subject  is  expressly 
agreed,  or  Is,  as  betweeen  the  parties,  the 
amount  insured. 

(4)  A  wager  policy  Is  a  protended  in- 
surance, founded  on  an  ideal  risk,  where  the 
iiiiured  has  no  interest  in  the  thing  insured, 
and  eaa  theriftirt  snstain  no  Iota  by  fbe 
iMVPraing  of  any  of  the  misfortunes  insured 


,  against.  These  policies  are  strongly  repro- 
bated. 8  Kent,  Comm.  U6. 

POLICY  OP  THE  LAW.   Public  policy 

POLITIAE  LEGIBUS  NON  LEGES  POLI- 
tiis  adaptandae.  Politics  are  to  be  adapted 
to  the  law8»  and  not  tbe  laws  to  polltlea 

Hob.  154. 

POLITICAL.  Pertaining  to  policy,  or  tbe 
administration  of  the  government.  90  IlL 
563.  Political  rights  are  those  which  may 
be  exercised  in  the  formation  or  ■'*'"«"W*- 
lion  of  the  government.  They  are  distin- 
guished from  civil  rights,  which  are  the 
rights  which  a  man  enjoys  aa  regards  other 
individuals,  and  not  In  relatioii  to  tlio  gs^ 
emment.  A  political  corporation  1?  one 
which  has  principally  for  Its  objoet  the  ad- 
ministration of  the  soverninent.  or  to  which 
the  powers  of  government,  or  &  part  of  sack 
powers,  have  been  delegated.  1  Boolt.  last 
notes  U2, 197.  IM. 

POLITICAL  ARITHMETIC.  An  expres^ 
slon  sometimes  used  to  signify  the  art  of 
making  calculations  on  matters  retattng  ts  a 

nation;  the  revenues,  the  value  of  land  and 
effects;  the  produce  of  lands  and  manufac- 
tures; the  population,  and  the  gsosnil  sl^ 

ti sties  of  a  country.  Wharton. 

POLITICAL  OFFEN8E8.    A  class  of  of- 
fenses  excluded    from    many  extradition 
treaties,   and    inel'uHnK.    ^:''Ii.'M-:i1  ly_ 
against  the  government  as  such,  and  crimes 
inddent  to  politleal  nprtsings.  Treason,  8>> 

dition.  lrne  tnairstae.  etC,  are  ftTSmpieS 
Spear,  Extradition,  48. 

The  nature  of  political  offenses  is  open  to 
treaty  deflnitlon,  and  in  some  treaties  it  has 
been  defined  to  exclude  the  assassination  of 
the  ruler. 

POLITICAL  OFFICES.  Such  as  are  not 
immediately  connected  with  the  administra- 
tion of  justice,  or  wlfli  flie  execution  of  the 

orders  of  a  superior,  as  the  president  or 
the  head  of  a  departmenL  13  WalL  (U.  S.) 
668.  676. 

POLITICAL  OR  CIVIL  LIBERTY.  Natu- 
ral liberty,  so  far  restrained  by  hunutn  laws 
as  is  necessary  and  expedient  for  the  geneial 
advantage  of  the  public.  1  BL  Oomm.  1S6. 

POLITICAL  QUESTIONS.  Questions  in- 
volving executive  policy,  and  within  the 
power  of  the  executive  to  determine,  such  as 
the  recognition  of  a  partieular  govemmsat 

In  a  foreign  state.  Such  questions  will  not 
be  decided  by  the  courta.  See  7  How.  (U. 
8.)  19. 

POLITIoa.  The  scteiios  of  gorerDmsst. 

POLL.  Ahead.  Hence  poll  tax  laths  oame 
of  a  tsz  imposed  upon  ths  peopis  at  ss  anck 

a  head. 

To  poll  a  Jury  is  to  require  that  esA 
Juror  shall  himself  declare  what  is  his  ve^ 
diet  This  may  be  done,  at  the  instance  of 
eitiisr  psity,  at  any  tims  before  tlM  vsrdiet 
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Is  reoordod.  aooording  to  Uie  practice  in  some 
states.  See  9  Cow.  (N.  T.)  88;  18  Jofcna. 

(N  Y  )  ;sS;  1  111.  109:  7  111.  ?A2:  •>  ill.  336. 
In  some  states  it  lies  in  the  dlscretiou  of  the 
Judge.  1  MeOord  (8.  a)  84.  688;  88  Oa. 
481. 

—In  Conveyancing.  A  deed  poll,  or 
single  df'ed,  is  one  made  by  a  single  party, 
wlioee  edges  are  polled,  or  shaved  even,  in 
^IsUnction  from  aa  ''Indenture.'*  whoae  sides 

are  Indentpd.  and  which  is  executed  by 
more  than  cue  party.  2  Bl.  Comm.  296.  See 
POlL" 


POLLS.  The  pisoe  where  electors  cast  In 
their  Toten 

POLLICITATION.  In  fivll  law.  .\  prf)m- 
ise  not  yet  accepted  by  the  person  to  whum  it 
Is  made.  It  differs  from  a  ooatraot*  laas' 
mv  -  h  as  the  latter  includes  a  concurrence  of 
intention  in  two  parties,  one  of  whom  prom- 
1868  something  to  llie  otlu-r,  who  accepts, 
en  his  part,  of  such  promise.  Grotius  de 
Jara  BelU,  Uh.  8.  c  8;  Poth.  ObL  pt  1,  c. 
X  MO*  It  wt  1,  f  8. 

POLYANDRY.  The  state  of  a  woman  who 
has  several  husbaada.  Polyandry  Is  legal- 
ised oBljr  ta  Thibet 

POLYQAMtA  EST  PLURIUM  8IMUL  VI- 

rorum  uxorumve  connubium.  Polygamy  la 
the  marriage  with  many  husbands  or  wives 
at  one  tlipe.  8  Inst  88. 

POLYGAMY.  The  act  or  state  of  a  person 

who,  knowing  tnat  he  has  two  or  more 
wives,  or  that  she  has  two  or  more  hus- 
haads.  marries  another. 

It  differs  from  "bigamy"  (q.  r.)  Comyn, 
Dig.  "Justices"  (S  5):  Diet,  de  Jur.;  3  Inst. 
«8. 

But  "bigamy"  is  now  commonly  used  even 
Where  "polygamy"  would  be  itrictly  correct 
1  Ru8&  Crimes,  186,  note.  On  the  other 
hand,  "polygamy"  is  used  where  "bigamy" 
would  be  BtrlcUr  correet  Gen.  8t  Mmb. 
1880,  p.  817. 

POLYGARCHY.  .\  term  used  to  express  a 
govornnicnt  which  is  shared  by  seveml  per- 
sons; as.  when  two  brothers  saooeed  to  the 
throne,  and  reign  Jointly. 

POND.  A  body  of  stagnant  water;  a  pool, 
either  natural  or  artlllcial.  13  Pick.  (Mass.) 
886.  ▲  pond  differs  from  a  lake  oaly  In 
size. 

PONDERANTUR  TESTES  NON  NUME- 
rantur.  Witnesses  are  weighed,  not  counted. 
1  Starkie.  Kv.  5f>4;  Best.  Br.  488,  |  889; 
14  Wead.  (N.  Y.)  106,  109. 

PONDUS  (I^t.)  In  Old  English  law. 
Poundage;  literally,  weight  A  duty  an- 
deatly  paid  to  the  klag. 

PONDUS  RBQI8  (Lat)    In  old  Bnglleh 

law.  The  king's  weight;  the  standard 
weight  appointed  by  the  king.  Cowell;  1 
BL  GoouB.  876. 

PONS  (Lat  iNMMrf.  to  pat).  In  BagUdi 


practice.  An  original  writ  issuing  out  of 
chancery,  for  the  purpose  of  removing  a 
]^alnt  from  an  inferior  court  into  the  su- 
perior courts  at  Westminster.  The  word 
Signifies  "put,"— put  by  gages,  etc.  The  writ 
is  called  from  the  words  it  contained  when 
in  Latin,  pone  per  radltim  et  mims  pinjioB, 
etc.,  put  l)v  gage  and  safe  pledges,  etc.  See 
Fitah.  Nat  Brev.  69,  70a;  Wilkinson.  RepL 
Index. 

PONE  PER  VADIUM.  In  KngUsb  prac- 
tice. An  nbFolete  writ  to  the  sheriff  to  sum- 
mon the  defendant  to  appear  and  answer  the 
plalntfff'a  aolt  on  bla  putting  in  sureties  to 
prosecute.  It  was  so  called  from  the  words 
of  the  writ,  "po«<*  per  vadium  et  salvos 
plegios,"  "put  by  gage  and  safe  iiledpes.  A. 
B.,  the  defendant"  It  issued  out  of  the  com- 
mon pleas,  being  gronnded  on  the  nonappear- 
ance of  the  defendant  at  the  return  of  the 
original  writ,  and  commanded  the  sheriff  to 
take  certain  of  his  goods*  whieh  he  should 
forfeit  if  he  did  not  appear  or  Oiake  him 
find  sureties.    3  Bl.  Comm.  210. 

PONENOIS  IN  ASSISI8.  An  obsolete  writ 
to  Impaael  a  Jnry. 

PONENDUM  IN  BAttlUM.  A  writ  oom- 
manding  that  a  prisoner  be  balled  in  cases 

bailable.    Reg.  Grig.  133. 

PONENDUM  SIGILLUM  AD  EXCEPTI- 
onem.  A  writ  by  which  Justices  were  re- 
quired to  put  their  seals  to  exceptions  ex- 
hibited by  a  defendant  against  a  plaintiff's 

evidence,  vt-rdirt.  or  oth^r  procppdiiigs,  be- 
fore them,  according  to  St.  Westminster  II. 
(18  Bdw.  L  flt  1,  c  81). 

PONERE(Lat.)  To  put.  The  word  Is  nsed 

in  the  old  law  in  various  ronniH-tlons.  in  all 
of  which  it  can  be  translated  by  the  English 
verb  "put"  See  Olaay.  Ub.  8.  e.  8. 

PONIT  SE  (Lat.  puts  himself).  In  English 
criminal  practice.  When  the  defendatit 
pleads  "not  guilty,"  his  plea  is  recorded  by 
the  officer  of  the  court  either  by  writing  the 

words  "po.  se."  an  abbreviation  of  the  words 
ponit  se  super  patriam.  puts  liim.seif  upon 
his  oonntry,  or,  as  at  the  central  criminal 
court.  /ION  csl.  8  Den.  C.  C.  882.  See  "Ar- 
raignment.'* 

PONTAGE.  A  contribution  towards  the 
maintenance,  rebuilding,  or  repairs  of  a 
bridge.  The  toll  taken  for  thil  purpose  alto 
bears  this  name.  Obsolete. 

P0NTIBU8  REPARANDIS.  An  old  writ 
directed  to  the  sheriff,  requiring  him  tO 
charge  one  or  more  to  repair  a  bridge.  Reg. 
Grig.  188. 

POOL.   A  pond  (q.  r.) 

A  rnmbination  of  indeppndent  person.s  or 
corporations  for  the  division  of  earnings. 
See  "Tooling  Oootraet** 

POOLINQ  CONTRACT.  Strictly,  an  agree- 
ment betwoon  romninn  carriers  to  divide 
their  earnings  on  an  agreed  basis,  irrespec- 
ttf  of  the  proporttoas  irtilch  mch  earalags 
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to  each  other,  the  same  being  put  into 
a  common  fund  or  "pool"  (15  Fed.  fif'T;  23 
Fed.  306) :  but  the  term  is  loogely  applied  to 
otber  combinaUons  of  caurrlers.  See  126  Ind. 

348. 

POOR  DEBTOR.  One  who,  being  impris- 
oned In  a  civil  action,  has  no  property  to 

pay  thf  (lol)t  whrroon  the  same  was  issued, 
and  who  is  accordingly  entitled  to  hiK  re- 
lease  on  making  oath  to  such  fact,  and  on 
other  conditions  variously  affixed  by  statute. 

POOR  DEBTOR'S  OATH.  A  n  ad  of  pov- 
erty, on  taking  which  one  iuiprisuued  on 
execution  is  entitled  to  release. 

POPE.  The  head  of  the  Roman  Catholic 

church.  He  Is  a  tompora!  prince.  He  is 
elected  by  certain  ofllcers  called  "cardinals," 
and  remains  in  power  during  life.  In  the 
9th  Collation  of  the  Authentics  it  is  declared 
the  bishop  of  Rome  hath  the  first  place  of 
sitting  in  all  asseniblies,  and  the  bishop  of 
ConKtantinopie  the  second.  Ridley,  Civ.  & 
E<  c.  I^w.  pi.  1.  c  3.  fi  10. 

The  pope  has  no  political  authority  in  the 
United  States. 

POPULAR  ACTION.  An  action  given  by 
statute  to  any  one  who  will  sup  for  the 
penalty.   A  qui  tarn  action.   Dig.  47.  23.  1. 

POPULISCITUM  (T.at.)  An  art  of  the 
COmmonH;  same  as  ijUbiscit um.  Ainsworth. 

A  law  pa.sHed  by  the  whole  peoi)le  ay.seni 
bled  in  coniilia  vcnturiata^  and  at  the  pro- 
posal of  one  of  the  senate.  Instead  of  a  trib 
une.  as  was  the  cat^e  with  a  ithbiscilui}! 
Tayl.  Civ.  Law,  178;  Mackeld.  Civ.  Law,  §5 
26.  ST.  . 

POPULUS  (Lat.)  In  the  Roman  law.  The 
people;  the  whole  body  of  the  citizens,  includ- 
ing, with  the  pif'hs  or  commonalty,  the  pa- 
tricians an«l  senators;  appcUatioiw  jmjtiili 
univcrsi  vives  gignificantur,  connumeratis 
etiam  patricii*  et  tenatorilm*.  Inst.  1.  2.  4. 

PORCION.  In  Spanish  law.  Apartor^or- 
tiun:  a  lot  or  parcel;  an  allotment  of  tan'd. 

See  It;  S.  W.  49,  '  ' 

PORT.  A  place  to  which  the  officer^  of 
the  customs  are  appropriated,  and  whlclr  Iik 

cludps  the  privileges  and  guidance  of  all 
members  ar<l  creeks  which  are  allotted  to 
them.  1  Chit.  Com.  I^w,  726;  Po8tlethwa1t«r. 

A  proper  place  for  the  lading  or  unlading 
of  vessels,  recognized  and  supervised  Tar 
maritime  purpot^^i-s  by  the  public  authorities. 

A  port  differs  from  a  haven,  and  includes 
something  more.  First,  it  is  a  place  at 
which  vessels  may  arrive  and  discharge  or 
taKe  in  their  cargoes.  Second,  it  compre- 
hends a  ville,  city,  or  borough,  callei  in 
Latin  caput  corpus,  for  the  reception  of 
mariners  and  merchants,  for  securing  the 
gofflK  and  brln^irp  them  to  market,  and  for 
victualling  the  ships.  Third,  it  Is  Impressed 
with  Its  legal  character  by  the  civil  author- 
ity. Hale  de  Port.  Mar.  c.  2;  1  Harg.  Tr.  46. 
78;  Itae.  Abr.  "Prerogative**  (D  6);  Oomyn. 
Dig.  "Navigation**  (E);  4  Inst  148;  Callis. 


Sewers.  66;  2  Chit  Com.  Law.  2;  Dig.  60.  le. 

nn:  Id.  43.  12.  1.  13;  Id.  47.  10.  IK.  7;  Id. 

39.  4.  15. 

PORT  TOLL.  The  toil  paid  for  bring.ng 
goods  into  a  port 

PORTATICA  (Law  Lat.)   In  English  law. 

The  generic  name  fcr  port  duties  charged  tO 

ships.    Harg.  Tr.  74. 

PORTER.  The  name  of  an  ancient  Eng- 
ILsh  otTicer  who  bore  or  carried  a  rod  before 
the  Justices.  The  door  keeper  of  the  Engliali 
parliament  also  bears  this  name. 

One  who  is  employed  ns  a  conimon  carrier 
to  carry  goods  from  one  place  to  another  in 
the  same  town  is  also  called  a  porter,  ^ch 
person  is,  in  general,  answerable  as  a  com- 
mon carrier.   Story.  Ballm.  §  496. 

PORTGREVE  (frcjin  Saxon  nm  fii .  revve  or 
ballifT.  port  >.    A  chief  magistrate  in 

certain  maritime  towns.  The  chief  magis- 
trato  of  London  was  anciently  so  called,  as 
appears  from  a  charter  of  King  William  I. 
Instead  of  this  portgreve  of  London,  the  sue* 
ceedlng  kings  appointe<l  two  bailiff.^,  and  aft* 
erwards  a  mayor.   Camden,  Hist  325. 

PORTM EN.  The  burgesses *ji  Ipswich  and 

of  the  Cinque  Ports  were  so  called. 

PORTMOTE.  In  old  English  law.  A  court 
held  in  ports  or  haven  towns,  and  sometlnMS 
In  inland  towns  also.   Coweil;  Bloiwt 

PORTORIA  (Lat.)  In  civil  law.  Duties 
paid  In  ports  on  merchandise.    Code.  4.  61.  3. 

Taxes  levied  In  <ilil  times  at  city  gates;  tolls 
for  passing  over  bridges.    Vicat;  Spelman. 

P0RT8ALE8.  Auctions  were  ani^ently  so 
called,  because  they  took  place  In  porta. 

P0RT80KA,  or  P0RT80KEN.  The  sub- 
urbs of  a  city,  or  any  place  within  Ito  Jnrto- 

diction.    Somner;  Coweil. 

P08ITIVE.  Expreas;  absolute;  not  doubt- 
ful. Thfa  word  is  frequently  used  in  oompo> 
sltlon. 

POSITIVE  CONDITION.  One  in  which  the 
thing  which  is  the  subject  of  it  must  baj>> 
pen;  as,  if  I  marry.  It  is  opposed  to  a 
negative  condition,  which  Is  where  the  thing 
which  is  the  subject  of  it  must  not  happen; 
as.  if  I  do  not  marry. 

POSITIVE  EVIDENCE.  That  which,  if  be- 
lieved, establishes  the  truth  or  falsehood  of 
fi  fict  In  Issue,  and  does  not  arise  from  any 

presumption.  It  Is  distinguished  from  cir- 
cumstantial evidence  (g.  v. )  3  Bouv.  Inst 
note  80S7. 

POSITIVE  FRAUD.  The  intentional  and 
successful  employment  of  any  cunning,  de- 
ception, or  artifice  to  cirpumvp"t.  cheat,  or 
deceive  another.  1  Ptorv.  T"q.  'nr.  I'^Cr.  Dig. 
4.  3.  1.  2;  Id.  2.  14.  7.  9.  It  is  cited  in  op- 
position to  oonstmctlve  f rand. 

POSITIVE  LAW.  lAw  aetuallv  ordained 
or  establlAed.  under  human  sanction^  m 
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distinguished  from  the  law  of  nature  or ! 
natural  law,  wbich  compriaea  Uum«  coaald-l 
eratfons  of  Jnstlce,  right,  and  nnlvanal  ex- 
pediency that  arf  announced  b]r  tha  Toico  of! 
reason  or  of  revelation.    Municipal  law  Is 
chicly,  If  not  eaaentlally,  poaltlTo;  ivlilla 
tho  law  of  nations  has  Iicpr  dpfnipd  by  many 
of  the  earlier  writers  as  nu  rely  an  applica- 
tion of  the  law  of  uuture.    That  part  of  the 
law  of  nations  which  rests  on  positive  law 
may  be  oonridered  in  a  tlireefdld  point  of 
Tiew:    First,  the  unlvanMl  TOlnntary  law. 
or  those  rules  which  become  law  by  the  uni-1 
form  practice  of  nations  in  ganand,  and  bjr 
the  manifest  utility  of  the  rules  themselves;  I 
second,  the  c  ustoniary  law,  or  that  which,  i 
from  motives  of  convenience,  has,  by  tacit 
but  implied  agreement,  prevailed,  not  neces- 
sarily among  all  nations,  nor  with  so  perma- 
nent a  utility  a.s  to  become  a  portion  of  the 
universal  voluntary  law,  but  enough  to  have 
aequlrad  a  praaerlptlTe  obligation  an  ong  cer- 
tain states  so  situated  as  to  be  mutually 
benefited  by  it  (1  Taunt.  241);  third,  the 
con\ t  ilt idiial  law.  or  that  which  i-  Murtcil 
between  particular  states  by  express  treaty, 
a  law  Mndlns  on  ttia  partlaa  among  whom 
such  treatlai  ara  In  forea.  1  Chit  Con. 

Law,  28. 

P08ITIV1  JURI8  (Law  Lat)  Of  positive 
law.  "That  was  a  mle  poaUtvi  furi*;  I  do 
not  mean  to  say  an  unjust  ona."   Lord  Bl- 

len borough,  12  East, 

P081T0  UNO  0PP08IT0RUM  NEGATUR 
altanim.  Ona  of  two  opportta  poaltlons 
Ing  afflrmad,  tha  othar  la  daolad.  S  Bollt, 

422. 

P088E.    This  word  is  used  substantively 
to  signify  a  possibility.    For  example,  such 
a  thing  is  i«  pos  c,  that  i-.  hu<  h  a  thing  may  j 
possibly  be.   When  the  thing  is  In  being,  the , 
phraaa  to  eonwresa  It  la,  la  ease. 

POSSE  COMITATUS  (i.at.)  The  power  of 
the  county. 

Citizens  summoned  by  the  sherill  to  assist 
him  In  the  exe<nitlon  of  process. 

P088E8SE0.  This  word  is  applied  to  the 
right  and  enjoyment  of  a  termor,  or  a  per- 
son having  a  term,  who  is  said  to  be  pos- 
sessed, and  not  seised.  Bac.  Tr.  335;  Foph. 
76;  DTar,  8M. 

poasessio  (Lat) 

 In  Civil  Law.  The  detention  of  a  thing: 

divided  into,  first,  natural,  or  the  nalied  de- 
tention of  a  thing;  without  intention  to  ac- 
quire ownership;  second,  civil,  or  the  deten- 
tion of  a  thing  to  which  one  has  a  right,  or 
with  intention  of  acquiring  ownership. 
Heinec  £lem.  Jur.  Civ.  |  1288;  Mackeld. 
GiT.  Law.  11  M«,  tlS. 

 in  Old  English  Law.  Possession:  sei- 
sin. Law  Fr.  A  LsLt  Diet.;  2  Bl.  Comm.  227: 
Bracton,  lib.  2,  c.  17;  Gowall.  "Possession." 
Bat  $ei*ina  cannot  be  of  an  estate  less  than 
freehold;  potaestio  can.  New  England  Sher- 
m  141;  1  Mate,  (llaaa.)  460;  8  Hate.  (Maaa.) 
488. 


P088ES8I0  BONA  PIDE  (Lat.)  Possee- 
slon  In  good  faith. 

POSSE88iO  BONORUM  (I.at.)  In  the 
civil  law.  The  possession  of  goods.  More 
commonly  tormad  tononrm  possMSio. 

P088E88iO  CI VI LIS.  In  Roman  law  A 
legal  possession,  i.  t  ..  a  posscssiiiL;  ai  com- 
panied  with  the  intention  to  l)e  or  to  there- 
by become  owner,  and,  as  so  nnderstood.  it 
was  (HstinKnlslK'd  from  "possessio  tiat itralis." 
otherwise  called  "nuda  detentio,"  which  was 
a  possessing  without  any  such  intention. 
Possessio  civilis  was  the  basis  of  usucapio 
or  of  lottyi  temporis  possessio,  and  was  usual- 
ly, but  not  naoeaaarily,  adverse  poaaaialon. 
Brown. 

POSSESSIO  EST  QUASI  PEDIS  POSITIO. 
Possession  is,  as  it  were,  the  position  of  the 
foot  8  Coka,  48. 

POSSESSIO  FRATRIS  (i>at.  the  brother's 
possession).  A  techni«al  ptirase  applied  In 
the  English  law  relating  to  descents,  to  de- 
note tiie  pooaesBlon  by  ona  In  auch  privity 
with  a  lu  rson  as  to  be  oonaldarad  tha  par^ 
son's  own  possession. 

POSSESSIO  FRATRIS  DE  FEODO  SIM- 
pMci  facit  sororem  esse  haeredem.  Posses- 
sion of  the  brother  in  fee  simple  makrs  the 
Sister  to  be  heir.  3  Coke,  42;  8  Bl.  Comm. 
227;  Broom,  Lag.  Max.  (8d  London  BML)  478. 

P088E88iO  NATURALI8.  See  "Possessio 
ClvtUa" 

POSSESSIO  PACIFICA  POUR  ANNS  60 
facIt  jus.  P'  lu  f  abb'  possession  for  sixty 
years  gives  a  right.  Jenk.  Cent  Cas.  26. 

POSSESSION.  Tbp  detention  or  enjoy- 
ment of  a  thing  which  a  man  holds  or  exer- 
cises by  himself,  or  by  another  who  kaapa  or 

exercises  it  in  his  name. 

The  owning  or  having  a  thing  In  one's 
power.  64  N.  Y.  80.  "Possession  of  land  is 
the  holding  of  and  exercise  of  excloslva  do- 
minion over  It."   25  Iowa,  177. 

By  the  possession  of  a  thing,  wa  always 
•onceive  the  condition  in  which  not  only 
one's  own  dealing  with  the  thing  is  physical- 
ly possible,  but  ov<'ry  other  person's  dealing 
with  it  is  capable  of  being  excluded.  Thus, 
the  seaman  possesses  hia  ship,  but  not  tha 
water  In  which  it  moves,  althongh  ha  makaa 
each  subserve  his  purpose. 

(1)  Aetna!  poaaesaion  aiiato  whara  tha 

thing  is  In  the  Immediate  occopancy  of  tha 
party.   8  Dev.  (N.  C.)  84. 

(2)  Omstmetlva  poaaaaalon  la  that  which 

exists  In  contemplation  of  law.  without  ac- 
tual personal  occupation.  11  Vt.  129;  64  N. 
Y.  80.  And  see  1  McLean  (U.  &)  814.  885; 

2  Bl.  Comm.  11*5. 

(3)  Adverse  possession  is  possession  in- 
con  slstant  with  tha  right  of  tha  tma  ownar. 

See  "Adverse  Possession." 

(4)  Naked  possession,  called  also  "bare 
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posseaaion,"  is  actual  posaeasion  wltliout, 
aliadow  or  pretenfle  of  rlg^t  t  Oolo.  860. 
 In  Louisiana. 

(1)  Civil  possession  exists  when  a  person 
ceases  to  reside  in  a  house  or  on  the  land 
whicb  he  occupied,  or  to  detain  the  movable 
which  he  poeaesaed.  but  without  Intending 
to  afattndon  the  possession.  It  is  the  t.  n 
tion  of  a  thins  by  virtue  of  a  just  title,  and 
under  the  conTlcUon  of  poaseeslns  a>  owner. 
Civ.  Code  La.  artSL  3^02,  3394. 

( 2 )  Natural  posaess-ion  is  that  by  whiih  a 
man  detains  a  thing  corporeal;  as,  by  occu- 
pying a  houae.  cultlvatiiig  ground,  or  retain- 
ing a  movable  fn  fats  poeeeseton.  /Natural 
po.^-.'^f  p.«lon  is  also  defined  to  he  flit'  <  orporcal 
detention  of  a  thing  which  we  possess  as  be- 
longing to  ns,  without  any  title  to  that  pos- 
aeasion. or  with  a  title  which  la  Told.  CIt. 
Code  f.a.  arts.  3391.  3393. 

POSSESSION  MONEY.  An  allowance  to 
one  put  in  poaaeaaion  of  goodt  taken  wider 
writ  of  /feri  faoUu.  Holthouee. 

POSSESSION  VAUTTiTRE  (Fr.)  In  Eng- 
Hah  law,  as  In  moat  ayatems  of  Juriapru- 
dence.  the  fact  of  poaaoairion  raiaee  a  jprlmii 

facie  title  or  a  presumption  of  the  right  of 
property  in  the  thing  possessed.  In  other 
words,  the  possesiloa  Is  aa  good  as  the  fltle 
(about).  Brown. 

POSSESSION,  WRIT  OF.  Process  to  put 
Into  execution  a  judgment  in  ejectment  for 
delivery  of  the  premiaea.  2  Rev.  8t  N.  T.  p. 

310.  §  37. 

POSSESSOR.  He  who  holds,  detains,  or 
enjoys  a  thing,  either  by  himself  or  his 

aRcnt,  which  he  claims  as  his  own. 

In  general,  the  possessor  of  personal  chat- 
taia  fa  presumed  to  be  the  owner;  and  in 
case  of  real  estate  he  has  a  right  to  rercive 
the  profits  until  a  title  adverse  to  his  pos- 
session has  been  established,  leftTing  him 
aobject  to  an  action  for  the  meaiie  prollta. 

POSSESSOR  BONA  riDE.  See  "Bona 

Fide  Possessor,  etc." 

POSSESSORY.  Relating  to  posseaaion; 
founded  <Mi  peaaeatfon;  otmtemplating  or 
claiming 


POSSESSORY  ACTION. 

 In  Old  Engiiah  Law.  A  real  action,  in 

which  the  plaintiff,  called  the  "demand- 

ant,"  sought  to  recover  the  possession  of 
land,  tenements,  and  hereiiitaments.  On  ac- 
'oiirit  f)f  the  great  nic<iv  r'-quinil  in  its 
management,  and  the  introduction  of  more 
ezpedttloua  methoda  of  trying  titles  by  oUiar 
actlors.  It  has  been  laid  asiflf\  Flnch*  Lawa. 
2B7;  2  Bouv.  Inst,  note  2640. 

in  Louisiana.  An  action  by  which  one 
claima  to  be  maintained  in  the  possession  of 
an  immovable  property,  or  of  a  right  upon 
or  growing  out  of  it.  whfii  ho  has  been  dis- 
turbed; or  to  be  reinstated  to  that  poaaea- 
aion. when  he  haa  been  dlveated  or  evicted. 
2  La.  227.  2S4. 

 In  Scotch  Law.   An  action  by  which 

the  poaaeaaion  of  heritable  or  movable  pn>p> 


erty  may  be  recovered  and  tried.  An  action 
of  moleatatlon  la  one  of  them.  Pateraoa. 
Comp.  i  1058.  note. 

POSSESSORY  JUDGIVIENT.  In  Scotch 
practice.  A  Judgment  which  entitlea  a  per- 
son who  haa  unlntermptedly  been  In  poa- 
sesslon  for  seven  years  to  continue  his  pos- 
session until  the  question  of  right  l>e  de- 
cided In  dae  coorae  of  law.  Bell,  Diet. 

POMISILITAS  (Lat.)  In  old  EnglL^h 
law.  Possibility:  a  possiiiility.  Posttihili- 
tas  post  dissoliiti'ini'in  extcutionis  nunquam 
reviviscatur,  a  possibility  will  never  be  !•« 
vived  after  the  dissolution  of  its  execution. 
1  Rolle,  821.  After  a  possibility  has  become 
executed,  it  will  not  he  revived  by  a  disso- 
lution of  the  estate,  as  by  a  divorce.  Pott 
ej-ecutionem  ttetut,  ler  non  patitur  potH- 
bilitatcw.  after  the  exrcntion  of  an  estate, 
the  law  does  not  suffer  a  possibility  i 
Bolat  108. 

POSSIBILITY.  An  uncertain  thing  which 
may  happen.  Lill.v.  K.t:.  An  .xpei-tancy 
which  is  not  founded  on  any  limitation 
provision,  or  tmat,  such  as  the  expectancy 
of  an  heir  apparent,  who  may  be  disin- 
herited by  will,  or  may  not  survive  the  an- 
ceetor. 

(1)  A  bare  poaaibility  is  one  that  ia 
coupled  with  an  Intereat.  aa  that  a  aon  i» 
inherit  the  landa  of  hla  father,  wbo  Is  Ift^ 

ing. 

( 2 )  A  posslbtlltj  coupled  with  an  Intmat 
is  where  the  peraon  who  is  to  take  an  es- 
tate upon  the  happening  of  a  contingency 
is  ascertain <-(!  and  fixed. 

(3)  A  near  or  common  possibility  la  snch 
as  death  or  death  without  iaane. 

(4)  A  remote  possibility  is  such  as  a 
malnder  to  the  heirs  of  a  person  not  in  be- 
ing. 4  Kent,  Oomm.  206,  202. 

POSSIBILITY  ON  A  POSSIBILITY.  Bee 

"Double  Possibility." 

POST  (Lat.)  After. 

—In  Real-Estate  Law.  When  two  or 
more  alipnatioim  or  descents  have  taken 
place  between  an  original  intruder  and  the 
tenant  or  defendant  In  a  writ  of  entrv.  the 
writ  is  said  to  be  in  the  post,  bpcause  it 
states  that  the  tenant  had  not  entry  uuleas 
after  the  ouster  of  the  original  iDtmda*  2 
BL  Comm.  182. 

 In  Military  Law.  A  station  where  nl^ 

itary  duty  is  performed,  or  stores  are  kept, 
or  something  connected  with  militarv  af- 
fairs is  done.    94  U.  8.  219. 

.  — l-*«n  Phraaea.  A  piepoaltton  ■Maa- 

ing  "after.** 

POST-ACT.  An  after-act;  an  act  done  at* 
terwarda 

POST  CONQUESTUM.   After  the  Goa- 

quest.  Words  first  used  in  the  king's  Htle 
by  King  Edward  I..  1328.  to  distingiiish  tb« 
'J'dwsrds  after  the  Conquest  from  those  be- 
fore it,  and  constantly  uaed  in  the  time  ^ 
EdwMH  in.  Tomllna 

POST  DATB.   To  date  an  instrument  i 
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time  after  that  on  iriilch  it  la  made.  See 

"Date." 

POST  DIEM  (Lat.)  After  the  day;  as, 
a  plea  of  payment  ijost  diem, — after  the  day 
when  tlie  money  became  due.  Ck>myn,  Dig. 
Ttoader'*  (8  W  29). 

R08T  DISSEISIN.  In  EngliBh  law.  The 
nani''  of  a  writ  which  lit  s  for  him  who,  hav- 
ing recovered  lauds  and  tenements  by  force 
of  a  noral  dlaMliiii,  ia  acidn  dlwoiiod  by 
a  fonnor  dineiior.  Smedb. 

POST  ENTRY.  In  maritime  law.  An  en- 
try made  by  a  merchant  upon  the  Importa- 
tion of  gooda  attar  t&a  gooda  hare  been 
weighed,  meamred,  or  gauged,  to  make  np 
the  deficiency  of  the  original  or  prime  en- 
try. The  custom  of  maklirp;  such  entries  has 
arisen  from  the  fact  that  a  merchant  in 
making  tba  entry  at  the  time  of  importa- 
tion is  not  or  may  not  be  able  to  calculate 
exa.'tly  the  duties  which  he  is  liable  to  pay. 
He  thorffore  makes  an  approximately  cor- 
rect entry,  which  he  subsequently  corrects 
hy  the  poet  mtry.  See  Chit  Com.  Law,  746. 

POST  EXECUTIONEM  STATUS  LEX 

non  patitur  possibilitatem.  After  the  exocu- 
tien  of  the  estate,  the  law  suffers  not  a  pos- 
iiblllty.  S  Built  lOS. 

POST  FACTO  (Lat)  After  the  faot  See 
«Vx  Fort  BlMto." 

P08T-F ACTUM.  An  afteraet;  an  act 

dOOe  afterwards;  a  post-act. 

POST  FINE.  In  old  conveyancing.  A  fine 
or  sum  of  money,  otherwiaa  called  the 
"king's  silver."  formerly  due  on  granting 
the  Ucentia  concorAandi.  or  leave  to  agree, 
in  levying  a  fine  of  land8.  It  amounted  to 
three-twentieths  of  the  supposed  annual 
valve  of  tho  land,  or  ten  ahlUlnga  for  every 
Sto  marka  of  land.  8  Bl.  Comm.  S60. 

POST  LIMINUM  (T,at,  fmm  pnsf.  after, 
and  limen,  threshold).  A  fiction  of  civil 
law,  bjr  whiah  persons  or  things  taken  by 
flia  eneoay  were  restored  to  their  former 
■lata  on  coming  again  under  the  power  of 
the  nation  to  which  they  formerly  holonged. 
Cahr.  Lex.;  1  Kent,  Comm.  108*.  It  Is  also 
recognised  by  the  law  of  nations.  But  mov- 
ables are  not  entitled  to  the  benefit  of  this 
rule,  by  strict  law  of  nations,  unless  prompt- 
ly recaptured.  The  rule  does  not  affect 
property  wliich  is  brought  into  a  neutral 
territory.  1  Kent  Comm.  108.  Tt  la  so 
called  from  the  return  of  tho  person  or 
thing  over  the  threshold  or  boundary  of 
the  eonntry  tnm  which  It  waa  taken. 

POST  LITEM  MOTAM  (Lat>   After  the 

eommencpment  of  the  suit. 

Declarations  or  acts  of  the  parties  niad<' 
post  litem  moUlm  are  presumed  to  be  made 
with  reference  to  the  suit  then  pending, 
and,  for  this  reason,  are  not  evidence  In 
favor  of  the  persons  making:  thorn ;  while 
those  made  before  an  action  has  been  com- 
menced. In  some  eases,  as  when  a  pedigree 
Is  to  be  provpd  mav  be  considered  aa  evi- 
dence.  4  Campb.  4ul. 


POST  MORTEM  (Lat.)  Mter  death;  as. 
an  examination  pust  mortem  Is  an  examln&- 
tlon  made  of  a  dead  body  to  ascertain  tha 
cause  of  death;  an  inquisition  posi  mortesi 

is  one  made  by  the  coroner. 

POST-NAT  US  (Lat)  Uterally,  after- 
bom.  It  la  vaed  by  tha  old  law  wrltera  to 
dealgnata  tha  aeoond  aon. 

POST  NOTES.  A  species  of  l)anknotes 
payable  at  a  distant  period,  and  not  on  de- 
mand. I  Watts  *  8.  (Pa.)  4<8.  A  kind  of 

banknotes  Intended  to  be  tranamlttad  a  dia- 

tance  by  post.   See  24  Me.  36. 

POST  NUPTIAL.  Something  which  takes 
place  after  marriage;  as.  a  postnuptial  set- 
tlement, which  is  a  conveyance  made  gen- 
erally by  the  husband  for  the  benefit  of  tha 
wife. 

POST  OBIT  (Lat.)  An  agreamoDt  by 

which  the  nhlipor  borrows  a  certain  sum  oit 
money,  and  promises  to  pay  a  larger  som, 
exceeding  the  lawful  rate  of  Interest,  upon 
the  death  of  a  person  from  whom  he  haa 
some  expectation,  if  the  obligor  he  then  llT- 
in^  7  Mass.  119;  6  Madd.  Ul;  S  Yea  67; 
id  Ves.  628. 

BQnlty  will,  .In  general,  relieve  a  party 
from  these  unequal  contracts,  as  they  are 
fraudulent  on  the  ancestor.  See  1  Story,  Eq. 
Jur.  §  342:  2  1'.  Wms.  182;  2  Sim.  183. 
192;  5  Sim.  624.  But  relief  will  be  granted 
only  on  equitable  terme;  for  he  who  aeeka 
equity  must  do  equity,  l  Fonhl.  Eq.  bk.  1, 
c.  3.  §  13.  note  (p);  1  Story,  Eq.  Jur.  S  344. 
See  "Catching  Bargain;"  ''Macedonian  De- 
cree." 

POST  PROLEM  SUSCITATAM.  After  la- 
sue  born.    Co.  I.ltt.  19b. 

POST-TERMINAL  SITTINGS.  Sittinga 
after  term.  See  *'SlttInga  After  Term." 

POST  TERM  IN  UM.  After  term,  or  post 
term.  Th^  return  of  a  writ  not  only  after 
the  day  assigned  for  ita  return,  but  after 
the  tiam  alao,  for  nAiah  a  faa  waa  dua  Tha 
fee  Itaelf.  Oowril. 

POSTEA  (Lat.  afterwards).   In  practlca. 

The  indorsement,  on  the  niti  prius  record 
purporting  to  be  the  return  of  the  Judge  be- 
forp  whom  a  cause  is  tried,  of  what  haa  been 
done  in  respect  of  such  record. 

It  atatea  tha  day  of  trial,  before  what 
judge,  by  name,  the  cause  is  tried,  and  also 
who  is  or  was  an  associate  of  such  judge. 
It  a'po  states  the  appearanre  of  tlie  jiarties 
by  their  respective  attorneys,  or  their  de- 
fanlta  and  ttie  saromonlng  and  dioloe  of 
th^^  jury,  whether  those  who  wpre  originally 
summoned,  or  those  who  were  tales,  or 
taken  from  the  standen-by.  It  then  states 
the  finding  of  the  Jury  upon  oath,  and  the 
assessment  of  the  damagea  with  the  occa- 
•lott  tharaot  togathar  with  tha  casta 

POSTERIORA  DEROQANT  PRIORIBUS. 

Posterior  things  derogate  from  thlnga  pilor. 

1  Bouv.  Inst,  note  90. 
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P08TERI0RE8  (Lat.)  This  t«m  W«8 
naed  by  the  Romani  to  denote  the  deecend- 

ants  in  a  flircct  line  boyond  the  sixth  de- 
gree.  It  Is  still  used  in  making  genealogical  i 
tablM. 

POSTERIORITY.  Being  or  coming  after. 

It  Is  a  word  of  romparlson.  iho  corrclativp 
of  which  is  "priority;"  as,  wlwn  a  man 
holds  lauds  from  two  landlords,  lit-  holds 
frmn  hU  ancient  landlord  by  priority,  and 
from  the  other  by  posteriori^.  2  Inst  S92. 

These  terms,  "priority"  and  "posteriority," 
are  also  used  in  cases  of  liens.  The  flrst 
are  prior  liens,  and  ara  to  be  paid  in  the 
first  place;  the  last  are  posterior  liens,  and 
are  not  entitled  to  payment  until  the  for- 
mer tove  been  satiilled. 

POSTERITY.  All  the  descendaata  of  a 

person  in  a  direct  line. 

POSTHUiVIOUS  CHILD.  One  bom  after 
the  death  of  its  father,  or,  when  the  Caesa- 
rian <>|i<  ration  la  performed,  attar  tlukt  of 

the  nnitlHT. 

POSTLIMINIUM  (Lat  from  pott,  after, 

and  Umen,  a  threshold). 

 In  the  Civil  Law.  Tho  return  or  res- 
toration of  a  person  to  a  former  estate  or 
right:  sometimes  Hhigliahed  ''postliminy." 
A  Action  applied  in  the  «  aso  of  a  person  who 
had  been  taken  prisoner  by  an  enem.y.  and  j 
afterwards  returned  from  captivity,  by 
which  he  was  supposed  never  to  have  been 
abroad,  and  was  on  this  ground  restored  to 

his  former  rights.  PnstUwinium.  flngit  eum 
qui  captus  est  in  vivilate  semper  fuisse, 
postlllmlny  supposes  that  he  who  was  taken 
prisoner  had  always  been  in  the  State.  Inst. 
1.  12.  5.    See  Dig.  49.  15. 

PuHliliminiKvt  includod  things  as  well  as 
persons.  Paulus,  lu  the  Digests,  defines  it  to 
he  /va  aminae  ret  reotpimdae  ob  extraneo, 
et  in  statum  pri.ttitiu  ni  rrstituendoe,  UUer 
not  ac  Uberos  populos  regesque  fnorilmt, 
legilm*  constitutum.  Nam  quod  bello  amit- 
im^ua.  aut  etiam  citra  bellum.,  hoc  si  rursuM 
recipinmnH  dicimur  pmflimlnio  reciprrf.  the 
right  of  rt'foiving  a  lost  thing  from  a 
foreigner,  and  of  restoring  it  to  its  former 
state,  eetablldied  between  va  and  tno  na- 
tions and  kings,  by  customs  and  by  laws. 
For  whatever  we  have  lost  in  war,  or  even 
not  In  war,  if  we  receive  it  again,  we  are 
said  to  receive  It  po$tlimiMo.  Dig.  49.  15. 
19.  pr. 

PostJimiui inn  is  tbus  analyzed  and  ex- 
plained in  the  Institutes:  It  is  called  postli- 
minium from  Hmen  tthre8hold).''and  pott 
(afttT).  Wheroforf  we  proporly  say  of  one 
who  was  taken  by  an  enemy,  and  afterwards 
came  Into  our  borders  or  limits,  that  lie  has 
returned  pottliminio.  For  as  the  threshold 
of  a  honse  makes,  as  It  wero.  the  limit  or 
boundary  of  it,  so  the  ancients  chose  to  call 
the  boundary  or  border  of  the  empire  its 
threshold.  Hence  HsMii  (a  threshold)  came 
to  be  used  in  the  sense  of  a  limit  (finis), 
and  boundary  (terminus) .  And  hence  the 
word  pnstliminiutn  was  framed,  and  iised  to 
signify  that  a  person  had  returned  to  the 
same  threaiiold  which  he  had  lost:  aft  eo 


pottHminium  dictum  ett,  ^ia  ad  idem  Uwum 
revertebatur  quod  amiterat.  So  that  now  a 

prisoner  who  is  recovered  from  an  enemy* 
and  returns  home,  is  supposed  to  have  r^ 
turned  in  postliminy,  that  la,  In  the  way  ex* 
plained.    Inst.  1.  12.  5. 

In  the  Law  of  Nations.  A  right  whfeh 
arises  from  a  return  in  limt'n,  that  Is.  to  tl  -- 
borders  of  one's  country.  Grotiua  de  Jar. 
Belli,  lib.  8,  c  9.  I  2.  A  term  derlred  froaai 
the  Roman  law,  and  extonsiveiy  used  in  pub- 
lic law.  See  its  etymology  explained  by 
Grotius  de  Jure  Belli,  lib.  3,  c.  9.  9  1-  See  Us 
whole  chapter,  "De  Postlimlnio."  The  term 
is  used  in  maritime  law.  See  Locc  de  Jur. 
Mar.  Ub.  t,  0.  4. 

POSTLIMINIUM  FINGIT  EUM  QUI  CAP- 

tus  est  in  civitata  aamper  fuiaaa.  Postlioa- 
iny  feigns  that  ha  who  has  bean  captured 
has  never  left  the  state.  Inst  1. 12.  S;  DIk> 

49.  15. 

POSTMAN.  A  senior  barrister  in  court 
of  ezehequw,  who  has  precedence  In  mo- 
tions. So  called  from  the  place  where  he 
sits.  2  Bl.  Ck)mm.  28;  Wharton.  A  letter 
carrier.  Webster. 

POSTMARK.  A  stamp  or  mark  pat  on 
letters  in  the  post  office. 

Postmarks  are  evidence  of  a  letter's  hav- 
ing [)asK  1  tlirough  the  iX)St  ofTu  e.  2  Campb. 
i>2Ui  2  Bos.  A  P.  316;  15  Bast,  416;  1  Mauie 
it  El.  201;  16  Oonn.  206. 

POSTNATI  (I.at.  those  born  after).  Ap- 
plied to  American  and  British  subjects  born 
after  the  separation  of  England  and  the 
United  States:  also  to  the  subjects  of  Scot- 
land born  after  the  union  of  England  and 
Scotland.  Those  born  after  an  event,  as 
opposed  to  antenati.  those  born  before.  2 
Kent,  Comm.  66-59;  2  Pick.  (Mass.)  894;  6 
Day  (Conn.)  169*.  See  "Antenati." 

POSTNUPTIAL  SETTLEMENT.  A  s«>ttlo- 
ment  made  after  marriage  upon  a  wif^  or 
children;  otherwise  called  a  "voluntary" 
settlement.  2  Rent  Ciomm.  ITS. 

POSTPONEMENT.  The  putUng  over  o! 
a  cause  for  trial  to  another  term.  Consid- 
erable confusion  exists  in  the  one  of  the 
words,  "contlnnance,"  "adjournment,"  and 
"postponement."  In  exact  i)hraseology. 
"continuance"  means  the  revival  of  a  cause 
after,.  It  has  abated,  "adjournment"  the  pa^ 
ting  over  of  a  cause  from  day  to  day  within 
the  term,  and  "postponement"  the  puttiag 
over  of  a  cause  from  term  to  term. 

POSTREMO  QKNITURI. 

lish  (g.  V.) 

P08TULATI0  (Lat.)  In  Roman  law.  The 
name  of  the  first  act  In  a  criminal  proceed- 
ing. 

A  person  who  wished  to  accuse  another 
of  a  crime  appeared  hefbro  the  praetor  and 

requested  his  authority  for  that  purpose, 
designating  the  person  intended.  This  act 
was  called  postulatin.  The  postulant  (co^ 
umnium  jurabat)  made  oath  that  he  wai 
not  inflncBced  by  a  spirit  of  caJnmny,  hst 
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acted  in  good  faith,  with  a  rtew  to  the  publfe 

interest.  The  praetor  received  this  decla- 
ration, at  first  made  verbally,  but  after- 
wards in  writing,  and  called  a  "libel."  The 
IMnttiilnlui  was  posted  up  In  the  forum,  to 
give  public  notice  of  the  names  of  the  ac- 
cuser and  the  accused.  A  stnoml  miser 
aometimes  appeared,  and  went  through  the 
aame  fonnalltlea 

other  persons  were  allowed  to  appear  and 
joiu  the  postulant  or  principal  accuser. 
Theoe  were  said  postulare  subscriptionem, 
and  were  denominated  subacriptores.  Cicero, 
Caecil.  Divlnatio,  15.  Bat  commonly  such 
persons  a(  ted  com  ui  rently  with  the  pcslu- 
lant,  and  inscribed  their  names  at  the  time 
he  ftrat  appeared.  Only  one  acenaer,  how- 
f'ver.  was  allowed  to  a<  t:  and  If  the  first  in- 
scribed did  not  desist  in  favor  of  the  second, 
the  right  was  determined,  after  discussion, 
by  judges  appointed  for  the  purpose.  Cic- 
ero. Verree.  I.  8.  The.  preliminary  proceed- 
ing was  called  diriiKtii'K  and  is  well  ex- 
piuiued  in  the  oration  of  Cicero  entitled 
Divinatio.  See  Auloa  Gelllns*  Att  Noet 
Ub.  ii.  c.  4. 

The  accuser  having  been  determined  in 
this  manner,  he  appeared  before  the  prartor. 
and  formally  charged  the  accused  by  name, 
specifying  the  crime.  This  was  called  nonii* 
nis  rt  rri minis  drlntio.  The  magistrate  re- 
duced it  to  writing,  which  was  called  in- 
McrtptiOf  and  the  accuser  and  his  adjuncts. 
If  any,  signed  It,  subacribebant.  This  pro- 
ceeding corresponds  to  the  indictment  of  the 
common  law. 

If  the  accused  appeared,  the  accuser  for- 
mally charged  him  with  the  crime.  If  the 
acctisod  ronff'Kpod  it,  or  stood  mtito.  he  was 
adjudged  to  pay  the  penalty,  if  he  denied 
It,  the  inscriptio  contained  his  answer,  and 
he  was  then  in  reatu  (indicted,  as  we  should 
say),  and  was  called  reus,  and  a  day  was 
fixed,  ordinarily  after  an  interval  of  at  least 
ten  days,  according  to  the  nature  of  the  case, 
for  tlie  ^pearance  of  the  parties.  In  the 
case  of  Verres,  Cicero  obtained  one  hundred 
and  ten  days  to  prepare  his  proofs,  although 
he  accomplished  it  in  fifty  days,  and  re- 
nounced, as  he  might  do,  the  advantage  of 
the  remainder  of  the  time  allowed  him. 

At  the  day  appointed  for  the  trial,  the  ac- 
cuser and  his  adjuncts  or  colleagues,  the 
accused,  and  the  Judges,  were  summoiied  by 
the  herald  of  the  praetor.  If  the  accuser  did 
not  appear,  the  case  was  erased  from  the 
roll.  If  the  accused  made  dofaiilt,  he  was 
condemned.  If  both  parties  appeared,  a  Jury 
was  drawn  by  the  praetor  or  fudex  quae»- 
tionis.  The  Jtiry  was  called  jurati  homi»rH. 
and  the  drawing  of  them  sortitio.  and  they 
were  taken  from  a  general  list  made  out  for 
the  year.  Either  party  had  a  right  to  object 
to  a  certain  extent  to  the  persons  drawn,  and 
then  there  was  a  second  drawing,  called 
tuhsortitio.  to  complete  the  number. 

In  some  tribunals,  quaestionea  (the  Jury) 
were  editi  (produced)  in  equal  number  l)y 
the  accuser  and  the  accused,  and  .sometimes 
by  the  accuser  alone,  and  were  objected  to 
or  challenged  in  different  ways,  according 
Ui  the  nature  of  the  case.  The  snmber  of 
tk»  Jury  also  iraried  aocordlng  to  the  tri* 


banal  ((fwiMlie).  They  were  swoni  before 
the  trial  bagaa;  hence  theiy  were  called  /n> 

rati. 

The  accusers,  and  often  the  aubscriptoret, 
were  heard,  and  afterwards  the  accused,  ei- 
ther by  himself  or  by  his  advocates,  of  whom 
he  commonly  had  several.  The  witnesses, 
who  swore  by  Jupiter,  gave  their  testimony 
after  the  diseasslmis  or  daring  the  progress 
of  the  pleadings  of  the  accuser.  In  some 
cases  it  was  necessary  to  plead  the  cause  on 
the  third  day  following  the  first  hearing; 
which  was  called  comperendinalio. 

After  the  pleadings  were  concluded,  the 
praetor  or  the  judex  (jiiarstianis  distributed 
tablets  to  the  jury,  upon  which  each  wrote, 
secretly,  either  the  letter  A.  {absulvo),  or 
the  letter  C.  {oonttemno) .  or  N.  L.  (noi* 
liquet).  These  tablets  were  deposited  in  an 
urn.  The  president  assorted  and  counted 
the  tablets.  If  the  majority  were  for  ac- 
quitting the  aocased,  the  magistrate  declared 
It  by  the  words  fecisse  nmx  videtur.  and  by 
the  words  feriase  vidftiir  if  the  majority 
wore  for  a  conviction.  If  the  tablets  marked 
N.  L.  were  so  many  as  to  prevent  an  abso- 
lute majority  for  a  oonTlctlon  or  acquittal, 
the  cause  was  put  off  for  more  ample  in- 
formation, ampliatio,  which  the  praetor  de- 
clared by  the  word  ampliea.  Such,  in  brief, 
was  the  course  of  proceedings  before  the 
quaestionea  perpetuae. 

The  forms  nlisiiverl  in  the  '■niiiilia  cm- 
turiata  and  cutnitia  tributa  were  nearly  the 
same,  except  the  composition  of  the  tribunal 
and  tlfe  mode  of  declaring  the  vote. 

POSTULATIO  ACTIONIS  (Lat.)  In  civil 
law.  Demand  of  an  action  (.actio)  from 
the  praetor,  which  some  explain  to  be  a  de> 

mand  of  a  formula,  or  form  of  the  suit; 
others,  a  demand  of  leave  to  bring  the  cause 
before  the  judge.  TayL  dv.  Law.  80;  GalT. 
Lex.  "Actio." 

POT-DE-VIN.  In  French  law.  A  sum  of 
money  frequently  paid,  at  the  moment  of 
entering  into  a  contract,  beyond  the  price 
agreed  upon.  It  differs  from  arrha  in  this, 
that  it  is  no  part  of  the  price  of  the  thing 
sold,  and  that  the  person  who  has  received 
it  cannot,  by  returning  double  the  amount, 
or  the  other  party  by  losing  what  he  has 
paid,  rescind  the  contract.  18  TouUier.  Dr. 
dr.  note  B8. 

POTENTATE.  One  who  has  a  great  pow- 
er over  an  extended  country;  a  sovereign. 

By  the  naturalization  laws  of  the  United 
State,  an  alien  is  required,  before  he  can 
be  naturalized,  to  renounce  all  alle^rlance 
and  fidelity  to  any  foreign  prince,  potentate, 
state,  or  sovereign  whaterer. 

^OTCNTIA  (Lat.)    Possibility;  power. 

POTENTIA  DEBET  SEQUI  JUSTITIAM, 
non  Wlteeedere.  Power  ought  to  follow,  not 
to  precede,  justice.  S  BnlsL  199. 

POTENTIA  EST  DUPLEX,  REMOTA  ET 
propinqua;  et  potentia  remotlssima  et  vana 
est  quae  nimquam  venlt  hi  aetum.  FMai* 
bility  ia  of  two  kinda^  remote  and  near;  thai 
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whleh  wfw  oomM  into  aeUon  to  a  poirer 
the  DMMit  remote  and  ytAu.  11  Ctrice,  51. 

POTENTIA   INUTILIS  FRUSTRA  E8T. 

Us»'lo.ss  power  is  vain. 

POTENTIA  NON  EST  NISI  AO  BONUM. 

Power  to  not  conferred  bat  for  the  public 
good. 

POTENTIA  PROPINQUA.  Oommom  poe- 

Blbility.    See  "Possibility." 

POTEST  QUI8  RENUNCiARE  PRO  8E, 
et  euiep  Jut  quod  pro  ee  Introduetum  e«t.  A 
man  aiay  rellnqMish.  for  him8<>1f  and  those 
claiming  under  him,  a  rit^ht  which  was  in- 
troduced for  hto  own  benefit.  See  1  Bouv. 
Inst,  note  83. 

POTE8TA8  (Lat.)  In  civil  law.  Power; 
authority;  domination;  empire.  Imperium, 
or  the  jurisdiction  of  maRistrates.  The 
power  of  the  father  over  his  children,  patria 
poteaia*.  Tlie  auttiority  of  maatere  over 
their  slaves,  which  roalces  It  nearly  synony- 
mous with  dominium.  See  InsU  1.  12; 
Die,  S.  1.  IS.  1;  Id.  14. 1;  Id.  14.  4. 1.  4. 

POTE8TA8   8TRICTE  INTERPRETAT- 

ur.    Pow.  r  should  be  Strictly  interpreted. 

Jenk.  Cent.  Cas.  17. 

P0TE8TA8  8UPREMA  8EIPSUM  OIS- 
oolvare  potMt,  llgare  non  poteat.  Supreme 
power  ran  dissolve,  but  cannot  bind  itself. 

Bac.  Max.  reg.  19. 

POTIOR  EST  CONDITIO  DEFENDENT- 

la  Bettor  is  the  condition  of  tlie  defend- 
ant than  that  of  the  plaintiff.  Broom.  Leg. 
Max.  (3d  L/>ndon  Ed.)  664;  15  Pet.  (U.  S.) 
471. 

POTIOR  EST  CONDITIO  POSSIDENTIS. 
Better  is  the  condition  of  the  poaaeseor. 
Broom,  Leg.  Max.  (8d  London  Bd.)  SOI,  note. 

POTWALLOPER.  A  term  formerly  ap- 
pli.  d  to  voters  In  certain  boroughs  of  Eng- 
land, where  all  who  boll  (wallop)  a  pot 
were  entitled  to  Tote.  WObatnr. 

POULTRY  COUNTER   (or  COMPTER). 

The  name  of  a  prison  formerly  existing  In 
London.  2  Mod.  306;  6  Mod.  247.  See 
-Counter.*' 

POUND.  A  place.  Inclosed  by  public  au- 
thority, for  the  temporary  detention  of  stray 
animals,  4  Pick.  (Masn.  >  258;  5  Pick. 
(Mass.  I  -14:  9  Plcli.  (Mass.)  14. 

 In  Weights.    There  are  two  kinds  of 

weights,  ramely.  the  troy  and  the  avolrdn- 
pois.  The  iHiiiiiii  iiinl'ijwiis  is  t'li*  i;ri':i  : 
b^g  seven  thousand  isralus,  the  troy  pound, 
flye  thousand  seven  hundred  and  sixty.  The 
troy  pound  contains  twelve  ounces;  that  of 
avoirdupois  sixteen  ounces. 

 In  Money.  The  sum  of  twenty  shil- 
lings. Previous  to  the  establishment  of  the 
federal  eurreocy.  the  different  states  made 
use  of  the  pound  in  computinE  money.  Tt 
was  of  different  value  in  the  several  states. 

Pound  sterling  is  a  denomination  of  mon- 
ey of  Great  Britain.  It  U  of  the  value  of 


a  sorertfgn).   In  cakulatinir  the  rates  of 

duties,  the  i)ftnnd  sterling  shall  be  con- 
^iide^ed  and  taken  as  of  the  value  of  four 
dollars  and  ei^ty  cents.  Act  Msa>^  S. 

1833. 

The  pound  sterling  of  Ireland  Is  to  be  com' 
pntcd.  ill  culrulatini;  .^^aid  dUtiCSt  at  Cour 
dollars  and  ten  ccnt-s.  Id. 

The  pound  of  the  British  provinces  of 
Nova  Scotia.  New  nrunswlck,  Newfoundland, 
and  Canada  is  to  be  so  computed  at  four 
doliars.  Act  May  SS,  184S. 

POUND  BREACH.  The  oCTense  of  break- 
ing a  pound  in  «wder  to  tales  out  the  cattle 
impounded.  S  BI.  Comm.  144t.  The  writ  de 

porro  fractn.  or  pound  breach,  lies  for  rf-i  ov 
ering  damages  for  this  offense;  also  case. 
Id.  It  is  also  indictable. 

POUNDAGE.  In  practice.  The  amount 
allowed  to  the  .slu  riff.  or  other  officer,  for 
commissions  on  the  money  made  by  virtue 
of  an  executltm.  This  ailowBiios  varies  in 
different  statss,  and  to  diflSrsnt  oOloera. 

POUR  COMPTE  DE  QUI  IL  APPAR- 
tient  (Fr.)  For  account  of  whom  it  may  ooa- 
osm.  Bmsris.  Tr.  des  Assur,  e  U,  mo.  4, 1 
S.  A  pbrass  In  insaranos  law. 

POUR  SEISIR  TERRES  (Law  Fr  for : 
iug  the  lands).  In  old  practice.  A  writ  by 
which  th«  Uny  seised  the  land  whl<di  the 

wife  of  a  tenant  in  cnpire,  deceased,  had  for 
her  dower,  if  she  married  without  his  lea,ve. 
GowslL 

POURPARLER.  In  French  law.  The  coo- 
versations  and  negotiations  which  hare 
taken  place  between  the  parties  in  order  to  i 

make  an  at;rteint>iit.  These  form  no  part  | 
of  the  agreement.    Pardessus,  Dr.  Com.  142,  ] 

POURPARTY  (Law  Fr;  Taw  Lat  pv«> 
por*.  propartis.  propartia).  In  old  Engllril 
law.  Division:  a  divided  share.  Literally, 
"for,"  or  as  "divided"  {pour  parti) ;  a  doas 
translation  of  the  Latin  phrase  pro  iNHto. 
To  make  ponrparty  is  to  divide  and  sever 
the  lands  that  fall  to  parceners,  which,  be- 
fore partition,  they  held  Jointly  and  pro 
imUviso.  CowelL 

POURPRB8TURE.  See  ^'Purprvstare" 

P0UR8UIVANT.  A  follower;  a  pursuer. 
In  the  ancient  English  law.  it  signified  sa 
officer  who  attended  upon  the  Unc  in  his 
wars,  at  the  council  table,  exchequer.  In  his 
court,  etc.,  to  be  sent  as  a  messenger.  A 
poursulvant  was,  therefore,  a  messenssr  of 
'  the  klne. 

POURVEYANCE  (Law  Fr.aud  Eng.:  from 
Fr.  povrvoire,  to  provide).   In  old  English 
'nw.    Thp  providing  corn  (grain),  fuel. 
ual,  and  other  necessaries  for  the  king's 
house.  GowsU.  Sse  'Tnrveyancs.'* 

POURVEYOR  (from  Fr.  ponrrofrr.  to  pro- 
I  vide).     In  old  English  law.     An  officer  of 
the  king  or  queen,  or  other  great  personage, 
that  provided  com  (grain)  and  other  vietasi 
for  their  honss.  GoweU.  Sea  "Parvayor.** 
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POUSTIE,  or  POISTEB  (Scotch).  Inl 

Scotch  law.  Power.  1  Pitc.  Crlm.  Tr.  pt.  1, 
p.  162.  See  "Liege  Poustle. "  A  word  tormed 
from  the  Latin  potettat. 

POVERTY  AFFIDAVIT.  A  term  OBOd  in 
a  few  states  for  an  affidavit  in  fonna  pau- 
peris.  See  "In  POrma  Pauperis." 

POWER.  The  right,  ability,  or  faculty  of 
doing  Bomething. 

Aa  authority  by  which  one  person  enables 
another  to  do  some  act  for  talm.  2  Lilly, 
Abr.  339. 

In  a  more  tei-hnical  aense,  an  autliority 
vested  in  one  person  to  dlspoae  of  an  estate 
which  is  vested  in  another. 

(1)  Inherent  powers  are  those  which  are 
enjoyed  by  the  possessors  of  natural  right, 
without  liaving  been  received  from  another. 
Saeh  are  the  powers  of  a  people  to  establish 
a  form  of  government,  of  a  father  to  control 
his  children.  Some  of  these  are  regulated 
and  restricted  in  their  e-ven  ise  by  law,  but 
are  not  technically  considered  in  the  law 
as  powers. 

(2)  Derivative  powers  are  those  which  are 
received  from  another.  This  division  in- 
diidflt  all  the  powers  technically  so  called. 
Thv  are  of  the  following  classes: 

(a)  Naked,  being  a  right  of  authority  dis- 
conncctpfl  from  any  interest  of  the  donee  in 
the  subject  matter.  3  Ulll  (N.  Y.)  366. 

(b)  Coupled  with  aa  Interest,  heing  a 
ripht  or  authority  to  do  some  act,  together 
witti  an  interest  in  the  subject  on  which  the 
power  is  to  be  exerdssd.  Mandial],  C  J.,  8 
Wheat.  (U.  S.)  208. 

A  power  of  this  class  sarvlves  the  person 
creating  it.  an<1.  in  case  of  an  excess  in  exe- 
cution, renders  the  act  valid  so  far  as  the 
authority  extends,  leaving  it  void  as  to  the 
remainder  only.  It  includes  powers  of  sale 
conferred  on  a  mortgagee. 

Powers  under  the  Statute  of  Uses. 
An  authority  enabling  a  person,  through  the 
medium  of  the  statute  of  nses.  to  dispose  of 
an  interest  in  real  property,  vested  either 
in  himself  or  another  person. 

Methods  of  t  an.slng  a  use.  with  Its  accom- 
panying estate,  to  spring  up  at  the  will  of  a 
given  person.  WIIIHans.  Real  Prop.  245;  2 

Wadlb.  Real  Prop.  300. 

The  right  to  designate  the  person  who  is 
to  take  a  use.  Co.  Litt  2nb^  Butler's  note. 
23L  i  3.  pi.  4. 

A  right  to  limit  a  use.   4  Kent.  Comm.  334. 

An  authorifv  to  dn  some  act  in  relation 
to  lands,  or  the  creation  of  estates  therein, 
or  of  charges  thereon,  which  the  owner  grant- 
ing or  reserving  Fuch  power  might  himself 
lawfully  perform.    Rev.  St.  N.  Y. 

Powers  are  divided  generally  into  powers 
Of  appointment,  being  those  which  are  to 
create  new  estates,  and  powers  of  revoca- 
tion, which  are  to  divest  or  abridge  an  exl.'^t 
ing  estate.  Rut  as  every  appointment  must 
divest  an  existing  estate,  the  distinction  is  of 
doubtful  exactness. 

They  are  distinguished  as: 

(1)  .Xpnenilaiit.  being  thopc  which  the 
donee  is  authorized  to  exercise  out  of  the  es- 
tate limited  to  him,  and  wliloii  defend  for 
tbtlr  validity  upon  the  estate  wUdi  Is  In 


him.  2  Washb.  Real  Prop.  804.  A  life  es- 
tate limited  to  a  man,  with  a  power  to  grant 
lea.ses  in  possession,  is  an  example,  liardr. 
41fi;  1  Caines,  Cas.  (N.  Y.)  15;  Sugd.  (Pow. 
Ed.  1856)  107;  Burton,  Real  Prop.  S  179. 

(2)  Collateral,  being  those  in  which  the 
donee  has  no  estate  in  the  land.  2  Washh. 
Real  Prop.  305. 

(3)  General,  being  those  toy  which  the 
donee  is  at  liberty  to  appoint  whom  he 

pleases. 

(4)  Special,  being  those  in  whii  h  the 
donee  is  restricted  to  an  appointment  to  or 
among  particular  objects  only.  2  Washb. 
Real  Prop.  807. 

(5)  In  gross,  being  those  which  give  a 
donee,  who  has  an  estate  in  the  land,  au- 
thority to  create  such  estates  only  as  will 
not  attach  on  the  Interest  limited  to  him,  or 
take  effect  out  of  his  own  interest.  2  rtTw. 
(N.  Y.)  236;  White  ft  T.  Lead.  Gas.  293; 
Watk.  Oonv.  260. 

(6)  Beneficial,  when  by  its  terms  no  per- 
son other  than  the  donee  ha.s  any  interest 
in  its  execution.    See  "Denefuial  Power." 

(7)  In  trust,  when  any  person  or  class  of 
persons  Is  designated  to  receive  the  benefit. 

 Designation  of  Parties.    The  person 

bestowing  a  power  is  called  the  "donor;" 
the  person  on  whom  It  Is  bestowed  is  called 
the  "donee;"  the  person  who  receives  the 
estate  by  appointment  of  the  donee  Is  called 
the  "appointee."  When  referred  to  in  con- 
nection with  the  appointee,  the  donee  is 
sometimes  called  the  "appointor." 

Ry  statute  in  New  York,  the  term  "gran- 
tor of  a  power"  is  used  to  denote  the  person 
by  whom  a  power  Is  created,  and  "grantee 
of  a  power"  to  denote  the  person  in  whom  it 
is  vested.   4  Rev.  St.  N.  T.  I  185.  p.  24St. 

POWER  OF  ATTORNEY.  An  instrument 
authorizing  a  person  to  act  as  the  attorney 
in  fact  of  the  person  granting  it. 

A  general  power  anthortoes  the  agent  to 

act  generally  in  behalf  of  the  principal. 
A  special  power  is  one  limited  to  particular 

POYNDINa  See  TOlnding." 

POYNINGS'  LAWS.  A  set  of  stat\ites  en- 
acted in  the  tenth  year  of  Henry  VIT.  (so 
called  from  Sir  Edward  Poynings,  being 
then  lord  deputy),  regulating  the  method  of 
pflflHrtng  statutes  in  Tre1nn«l.  Ry  another  of 
these  laws  it  was  jjrovided  that  all  a«  ts  of 
parliament  before  made  in  England  should 
be  in  force  within  the  realm  of  Ireland.  1 
HI.  Comm.  102,  103. 

P'P'M.  A  contraction  of  perpetuum.  1  Inst. 
Cler.  11. 

PRACTICAL  CONSTRUCTION. 

 Of  a  Statute.     One    determined  by 

long-established  procedure  under  it,  to  which 
deference  will  be  paid  by  th'  courts  In  in- 
terpreting the  statute,  if  possible,  without 
doing  violence  to  its  terms.  16  Ohio,  559; 
49  Mo.  404;  93  111.  191. 

Of  a  Contract.  That  given  to  the  con- 
tract hy  the  parties,  and  under  which  they 
acted  in  performing  It  SnCh  an  interpretar 
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tion  will  be  effectuated  by  tbe  court,  if  pos- 
sible. 76  U.  S.  50;  go  u.  8.  608;  41  Minn. 
808:  41  Neb.  56;       Vt.  1. 

PRACTICAL  LOCATION.  Mutual  aoqui- 
etcence  In  a  kaown  boundary  line  for  a 
torn  period  of  Ume.  47  Barb.  (N.  Y.>  287. 

PRACTICE.  The  form,  manner,  and  or- 
der of  conductiDg  and  larryiug  ou  suits  or 
proaecutiona  In  the  courts  through  their 
various  stages,  according  to  tbe  principles 
of  law  and  the  rules  laid  down  by  tbe  re- 
spective eourta. 

PRACTICE  COURT.  In  English  law.  A 
court  attached  to  the  court  of  king's  bench, 
which  hears  and  dett-rniines  common  mat- 
ter.s  of  business  and  ordinary  motions  tor 
writs  of  mandamus,  i>robibition.  etc 

It  was  formerly  called  the  "ball  court" 
It  Ik  held  by  one  of  tbe  pulsne  Justices  of 
the  king's  l)ench. 

PRACTICES.  A  succession  of  acts  of  a 
similar  kind,  or  In  a  like  employment  Web- 
ster. 

PRACTICKS.  In  Scotch  law.  The  deci- 
sions of  the  court  of  session,  as  evidence  of 
the  practice  or  custom  of  tbe  country.  Bell, 
Diet 

PRAEBENDA  (Law  Lat.)  In  old  English 
law.  A  prebend.  Bracton,  fol.  442b;  Fleta. 
lib.  2.  c.  54.  9  10:  Id.  c.  69.  {  3. 

An  allowance  of  fodder  for  borses  and 

cattle.    Fleta.  lib.  2.  c.  76.  §  8. 

PRAECEPT0RE8  (LAt.)  Heretofore  mas- 
ters In  ebaneery  were  so  called,  as  haying 

the  direction  of  making  out  remedial  writs. 
Fleta.  7*;;  2  Reeve.  Hist.  Eng.  Law.  2:>1.  A 
spet  ic8  of  l)eiii  tiri  ,  .^o  <  alled  from  being  pos- 
sessed by  the  principal  templars  {praecep- 
lores  tempU),  whom  tbe  cblef  master  by  bis 
autbority  created.  2  Mon.  AngL  B48. 

PRAECEPTORIES.  A  kind  of  feudal  ben- 
efices; so  called  because  they  were  possessed 
by  tbe  more  eminent  templars,  whom  the 

chief  master  by  his  authority  created  and 
called  Pracceptorcs  Tcmyli.  2  Mon.  Angl. 
648. 

PRAECIPE,  or  PRECIPE  (I^t)  A  slip  of 
pi^r  upon  which  the  particulars  of  a  writ 
are  written.  It  is  lodged  in  the  office  out  of 
whii'h  tbe  required  writ  Is  to  Issue.  Whar- 
ton. 

PRAECIPE  IN  CAPITE.  A  writ  of  chan- 
cery wbicb  lay  (in  case  of  his  deforcement) 

for  a  tenant  holding  of  tlie  crown  in  oopite. 
viz..  In  (  hief.    Magna  Charta.  c.  24. 

PRAECIPE  QUOO  REODAT  (Lat)  Com- 
mand him  to  return.   An  original  writ,  of 

which  ;h7/(  (  I'/yC  is  the  first  wnril.  >  nnnnand- 
ing  the  person  to  whom  it  is  direotiMi  to  do  a 
thing,  or  tt)  show  cause  whv  he  ha.s  not  done 
it  3  Bl.  Comm.  274;  Old  Nat  Brev.  13.  It 
Is  as  well  applied  to  a  writ  of  right  as  to 
other  writs  of  entry  and  possession. 


PRAECIPE  QUOD  TENEAT  CONVEN* 
tlonem.  Tbe  writ  which  commenced  the  ac- 
tion of  covenant  In  fines.  Abolished  by  3 
ft  4  Wdl  IV.  c.  74. 


PRAECIPITIUM.  The  punishment  Of 
ing  headlong  from  some  high  place. 


PRAECIPUT  CONVENTIONNEL.    In  the 

Fr»'n<li  law,  under  the  ri<jiine  en  commun- 
auti.  when  that  is  of  the  conventional  kind, 
if  the  surviving  husband  or  wife  is  eutiUed 
to  take  any  portion  of  tbe  common  property 

by  a  paramount  titlf,  and  Jiffore  partition 
thereof,  this  right  is  lalled  by  the  somewhat 
barbarous  title  of  the  conventional  praei-iput, 
from  prae,  before,  and  capere.  to  take. 
Brown. 

PRAECO  (Lat) 

 In   Roman  Law.    A  herald  or  Cller. 

Adams,  Hom.  Ant.  189,  190. 

——in  Modern  Practice.  Tbe  crier  of  a 
court  Bac  Works,  iv.  316. 

PRAECOGNITA.  Things  to  be  previously 
known  in  order  to  the  understanding  of 
something  wblcb  follows. 

PRAEOA  BELLICA  (Lat.)  Booty:  prop- 
erty seized  in  war. 

PRAEDIA  (Lat)    In  civil  law.  Lands. 
Praedia  urbami,  those  lands  which  have 

ItuildliiKs  upon  them  and  are  In  Xhc  city. 

Ptai'diu  ru9tica,  those  lands  which  are 
without  buildings  or  In  tbe  country.  Vocat 

It  indicates  a  more  extensive  domain  than 
fundus.   C9}y.  Lex. 

PRAEDIA  STIPENOIARIA.    In  the  cItU 

law.  proTlnclat  lands  belonging  to  tbe  people. 

'  PRAEDIA  TRIBUTARIA.  In  the  civil  law. 
I  provincial  lands  belonging  to  the  emperor. 

'  PRAEDIAL.  That  which  arises  immedi- 
ately from  the  ground:  as,  grain  of  ail  sorts, 

I  hay,  wood,  fruits,  herbs,  and  the  Uke;  as 
praedial  tithes.    2  Bl.  Comm.  23. 

PRAEDIAL  (or  PREDIAL)  SERVITUDE. 

A  right  which  is  granted  for  the  advantage 
of  one  i)it'<  i'  of  land  rm  r  another,  and  whicii 
may  be  exercised  by  every  possessor  of  the 
land  entitled  against  every  possessor  of  the 
servient  land.  It  always  presupposes  two 
pieces  of  land  ( prai/lia)  belongiuK  to  dif- 
ferent proprietors;  one  burdened  with  the 
servitude,  called  "praedium  serviens,"  and 
one  tor  the  advantage  of  wblcb  tbe  senrltnde 
is  conferred,  called  "praedittm  dominans." 
Mackeld.  Civ.  Law,  §  306;  Inst  2.  3;  Dig.  8, 
1-6. 

PRAEDIAL  TITHEar.  Arising  out  of  or 
from  land.  Natural  products  not  principally 
produced  by  care  and  nurture,  as  com, 
grass,  bops*  wood.  2  Bl.  Comm.  24. 

PRAEDICTUS.  PRAEDICTA,  or  PRAE- 
dictum  (Lat.)  In  old  pleading.  Aforesaid. 
.\bbrevlated  in  old  entries  praed.,  pnuiiet^ 
p'dc'us.  etc.   Hob.  117;  10  Coke,  66. 

Of  the  three  words,  idem,  praedictus.  and 
praefotwt  (all  corresponding  to  tbe  Bnglish 
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aforesaid),  idem  was  most  uaually  applied  to 
plaintiffs  or  demandants;  pra^ictuM,  to  de- 
fendants or  tenants,  places,  towns,  or  luidB; 
and  pracfatus,  to  persons  named,  not  tielng 

actors  or  parties.    Towns.  PI.  15. 

PRAEOiUM  DOMINAN8  (Lat.  the  ruling 
wtate).  In  dTll  law.  The  name  glTon  to 

an  estate  to  which  a  servitude  iB  due.   It  is 

called  the  ruling  estate. 

PRAEDIUM  RUSTICUM  (Lat  a  country 
estate).  In  civil  law.  By  this  ts  under^ 
stood  all  heritages  which  are  not  destined 
for  the  use  of  man's  habitation;  such,  for 
example,  as  lands,  meadows,  orchards,  gar- 
dens, woods,  even  thougti  tbey  should  be 
within  the  txrandarlee  of  a  city. 

PRAEDIUM  SERVIBNS  (Lat)  In  civil 
law.  The  name  of  an  estate  which  suffers 
or  yields  a  servtco  to  anofhpr  estate. 

PRAEDIUM  URBANUM  (Lat)  In  civil 
law.   By  this  teite  is  understood  balldfngs 

and  edifices  Intended  for  thp  habitation  and 
use  of  man.  whether  tbey  be  built  in  cities, 
or  whether  tbey  he  eonstrodted  In  the  coun- 
try. 

PRAEDO  (Lat)  In  Roman  law.  A  rob-i 
her.  See  Dig.  50.  17.  126.  | 

PRAEFATUS.  In  old  pleadings.  Afore- 1 
said.    Soint  tiiiios  a))brpviated  tO  proefel.  and 

p.  fat.    See  "rraedictuB." 

PRAEFECTU8  (Lat) 

 In  the  Roman  Law.  A  chief  officer;  a 

governor  or  commander.  The  title  of  va- 
rious omcers  and  magistrates.  Dig.  1.  11; 
Id.  1.  12;  Id.  1.  15;  Code.  1.  38:  Calv.  Lex. 

 In  Old  English  taw.  Thf-  chM  ofTlfrr 

of  a  hundred,  and  other  divisions,  ispelmau, 
TOO;  "Praeporttna." 

PRAEFECTUS  VldlLIUM  (Lat)  la  Bo- 
man  law.  The  chief  officer  of  the  nif^t 
watch.  His  jurisdiction  extended  to  certain 
offenses  affecting  the  public  peace,  and  even 
to  larcenies;  but  he  could  inflict  only  slight 
Irani  shments. 

PRAEFINE.    The  fee  paid  on  suing  out 

the  writ  of  ( ovenant.  on  levying  fines,  before 
the  fine  was  passed.   2  Bl.  Comm.  350. 

PRAEJUDlclAtis  (Lat  from^TM,  beftyre. 
and  jiiflicare,  to  judge).    In  the  civil  law. 
That  which  is  to  be  predetermined,  or  de-  • 
dded  before  something  else.    See  "Actio  i 
Prafl^daUs.'*  ] 

PRAEJUDICIUM  (Law  Lat)  In  old  Eur 
lish  law.  Prejudice;  detriment;  disparage- 
ment Bractou.  fol.  19.  Sine  firaejudicio 
wt&HorU  BmtenUae,  wlthont  i»rejndlce  to  the 
better  opinion.  Id.  fol.  48.  A  common 
phrase  used  by  Bractou,  when  expressing 
liUi  own  opinion  on  any  point. 

PRAEJURAMENTUM  (Law  Lat)  In  old 
Bnglldi  law.  A  preparatory  oath. 

PRAEMIUM  il.ai.)  Reward;  compensa- 
tion.   Praemium  assecurationiSt  compensa- 


f 

tion  for  insurance;  premium  of  insurance. 
Locc.  de  Jur.  Mar.  lib.  2,  c.  6,  §  6.  Now  used 
in  the  law  of  insurance,  as  a  common  Eng- 
lish word. 

PRAEMIUM  PUDICITtAE  (Lat.)  The 
price  of  chastity;  or  compensation  for  loss 
of  chastity.   A  term  applied  to  bonds  and 

other  engagements  given  for  the  boncfit  of  a 
seduced  female.  Sometimes  called  piemium 
PMdorte.  a  WUa.  8S9,  840. 

PRAEMUNIRE  (Lat)  In  order  to  pre- 
vent the  pope  from  assuming  the  supremacy 
in  granting  ecclesiastical  livings,  a  number 
of  statutes  were  made  in  England,  during 
the  reigns  of  Edward  1.  and  his  successors, 
punishing  certain  acts  of  submission  to  the 
papal  authority  therein  mentioned.  In  the 
writ  for  the  execution  of  these  statutes,  the 
words  praemunire  facias,  being  used  to  com- 
mand a  citation  of  the  party,  gave  not  only 
to  the  writ,  but  to  the  offense  itself  of  main- 
taining the  papal  power,  the  name  Of  prae- 
munire.   Co.  Litt.  129;  Jacob. 

PRAENOMEN  (Lat)  Forename,  or  first 
name.  The  first  of  the  three  names  by  which 

the  Romans  were  roramonly  distinguished. 
It  marked  the  individual,  and  was  commonly 
written  with  one  letter;  as  A.  for  Aulus;  C. 
for  Calus,  etc  Adams.  Rom.  Ant.  35.  See 
Fleta,  lib.  4,  c.  10,  §  9;  Butler.  Hor.  Jur.  28. 

PRAEP08ITUS.  An  officer  ne.vt  in  author- 
ity to  the  alderman  of  a  hundred,  called 
praepoHtus  regiut;  or  a  steward  or  bailiff 
of  an  estate,  answering  to  the  loleiiera. 

Also  the  person  from  whom  doseonta  are 
traced  under  the  old  canons. 

One  who  was  set  over  others;  a  presiding 

officer. 

PRAEP0SITU8  ECCLE8IAE.  A  church 
reeye,  or  warden.  tSpelman. 

PRAEP08ITUS  VILLAE.  A  constable  of 
a  town,  or  petty  constable. 

PRAEPROPERA  C0N8ILIA.  RARO  SUNT 
proopera.  Hasty  counsels  are  seldom  pros- 
peroua  4  Inst  57. 

PRAE8CRIPTIO  (Lat.)  In  the  civil  law. 
That  mode  of  acquisition  whereby  one  be- 
comes proprietor  of  a  thing  on  the  ground 
that  he  has  for  a  long  time  possessed  It  as 
his  own;  prescription.  Dig.  41.  3;  1  Mack- 
eld.  Civ.  Law,  p.  290.  5  27fi.  It  was  an- 
ciently distinguished  from  "M*ucapfo."  (q. 
v.),  but  was  blended  with  it  by  Justinian. 
Heinec  Blem.  Jur.  CIt.  lib.  2.  tit  6.  S  488. 

PRAESCRIPTIO  EST  TlTUtUS  EX  U8U 
et  tempore  substantiam  cap(,en8  ab  auctori- 
tate  iegts.  Prescription  is  a  title  by  au- 
thority of  law.  deriving  Its  force  from  use 
and  time.  Co.  Lltt  118. 

PRAESCRIPTIO  ET  EXECUTIO  NON 
pertinent  ad  valorem  contractus,  sed  ad  tern- 
pus  et  modum  actionis  instituendae.  Pre- 
scription and  the  execution  of  a  contract  do 
not  affect  the  validity  of  the  contract,  but 
the  time  and  manner  of  bringing  an  action. 
3  Mass.  84;  3  Johns.  Ch.  (N.  Y.)  190,  219. 
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PRAE8CRIPTIONE8.    lA    Roman  law. 

Forms  of  words  (of  a  qtialifying  character) 
Inserted  in  the  formuluc  in  which  the  claims 
in  actions  were  expressed,  and,  as  they  oc- 
cupied an  early  place  in  the  formulaet  tbey 
were  called  by  thin  name.  i.  e.,  quatiflcatlons 
preceding  the  claim.  For  example,  in  an 
actioa  to  recover  the  arrears  of  an  annuity, 
tlie  claim  was  preceded  by  the  words  "ao  far 
as  the  annuity  is  due  and  unpaid,"  or  words 
to  the  like  effect  (cujua  rei  dies  fuit)- 

BfOWD. 

PRAESENTARE  NIHIL  ALIUO  EST 
quam  praeato  dare  aeu  offerre.  To  present 
la  no  more  than  to  give  or  otter  on  the  spot. 
Go.  UtL  UO. 

PRAESENTIA  CORPORIS  TOLLIT  ER- 
rorem  nominis,  et  Veritas  nominis  tollit  er- 
rorem  demonatratlonla.  The  preamce  of  the 
body  cures  the  error  In  the  name;  the  truth 
of  the  name  cures  an  error  in  the  descrip- 
tion. Bac.  Max.  reg.  25;  Broom,  Leg.  Max. 
(3d  London  Ed.)  66S;  6  0>ke.  66;  3  Barn. 
A  Adol.  640;  t  Twm  R.  676;  11  G.  B.  M6: 
1  H.  L.  Oaai  79Si  S  D«  Gez.  M.  ft  0. 140. 

PRAESES  (I.at.)  In  the  Roman  law.  A 
president,  or  governor.  Dig.  1.  18.  1.  Called 
a  nomen  generate.  Including  prooonsnls, 
legates,  and  all  who  goremed  provinoea.  Id. 

PRAESIDIUM  (Lat)  In  the  civil  law.  A 
guard;  a  fortress;  a  defense,  aid.  or  shelter. 

In  records  of  the  middle  ages,  all  houM> 
hold  stuff  or  effects,  including  particularly 
gold  and  silver.  Spelman.  Every  kind  of 
property,  real  as  well  as  personal  (omnis  vis 
bonorum,  tan  immobilium  quam  mobilium). 
Id. 

PRAE8TARE  (Lat) 

 In  Old  English  Law.  To  pay.  give,  or 

render;  to  make  or  execute;  to  perform. 
Pnestidt  stirnitiicntuni,  made  oath,  or  took 
an  oath.  T.  Raym.  34;  2  Ld.  Raym.  1376; 
Mem.  In  Scare.  P.  16  Edw.  I. 

To  make  ^ood.  Praestarc  tnuiur  quod- 
cunque  damnum  obveniens  in  mari,  the  in- 
surer  Is  bound  to  make  good  any  loss  hap> 
peninrr  on  the  sea.    3  Kent.  Comm.  291. 

In  Old  European  Law.    To  lease,  or 
let  to  term.  Chart  Alaman.  75;  Spelman. 

PRAE8TAT  CAUTELA  QUAM  MEOELA. 
Prevention  is  better  than  core.  Co.  Utt 
804. 

PRAESUIVtATUR  PRO  JUSTITIA  SEN- 
tentiae.  The  justice  of  a  sentence  should  be 
presumed.  Best,  Ev.  Introd.  42;  Mascardus 
de  Prob.  Cone  1SS7,  note  S. 

PRAESUMfTUR  PRO  LEQITIMATIONE. 

Legitimacy  is  to  be  presumed.  6  Ooke,  Mb; 

1  HI.  Conini.  457. 

PRAE8UMITUR  PRO  NEQANTE.  It  is 
presumed  for  the  negative.  The  rale  of  the 

honsv-  of  lords  when  the  numbers  are  equal 

on  a  motion.  Wharton. 

PRAE8UMPTI0,  EX  EO  QUOD  PLERUM- 
que  fit.  PreaumpMons  arise  from  what  gen- 
eraUy  happens.  22  Wend.  (N.  T.)  426.  476. 


PRAE8UMPTIO  PORTIOR  (L«t.)  A 

strong  (literally,  stronger)  presumption  (of 
fact;.  One  which  determines  the  tribunal 
in  Ita  belief  of  an  alleged  fact,  wfOumt.  bow- 
ever,  excluding  the  belief  of  the  poaalblUty 
of  its  being  otherwise;  the  effect  of  wblch  la 
to  shift  the  l)urden  of  proof  to  the  opposite 
party,  and  if  this  proof  be  not  made,  the 
presumption  la  held  for  truth.  HnlK  FtmL 
J.  C.  lib.  22»  tit  S,  note  16;  Bnrrlll,  Cln; 
Ev.  66. 

PRAESUMPTIO  HOMINIS  (Lat)  The 
presumption  of  the  man  or  individual ;  that 
is,  natural  presTimption  unfettered  by  atrlet 
rule.    Helnec.  ad  I'and.  par.  4,  §  124. 

PRAESUMPTIO  JURIS  (Lat.)  In  Roman 
law.  A  deduction  from  the  existence  of  one 
fact  as  to  the  existence  of  another  which  ad- 
mits of  proof  to  the  contrary.  A  rebuttable 
presumption.  An  intendment  of  law  which 
holds  good  until  it  is  weakened  by  proof  or 
a  stronger  presumption.  Best  Pres.  29. 

PRAESUMPTIO  JURIS  ET  DE  JURE 
(Lat.)  In  Roman  law.  A  deduction  drawn, 
by  reason  of  some  rule  of  law.  from  the  ex- 
istoiee  of  one  fact  as  to  the  existence  of  aa^ 

other,  so  conclusively  that  no  proof  can  bs 
admitted  to  the  contrary.  A  conclusive  pr^ 
somptlon. 

PRAB9UMPTIO  VIOLENTA,  PLENA 
probatio*  moleat  preanmptloik  la  full  pvoot 

PRAESUMPTIO  VIOLENTA  VALET  IN 
lege.  Strong  presumption  avails  in  law. 
Jenk.  Gent  Gas.  68. 

PRAE8UMPTIONES  SUNT  CONJECTU- 

rae  ex  signo  verisimill  ad  probandum  as- 
sumptae.  Presumptions  are  conjectures  ir>>rii 
probable  proof,  assumed  for  purposes  of  evi- 
dence. J.  Voet  Com.  ad  Pand.  lib.  22,  tit 
3.  note  14. 

PRAETBXTU  LfClTI  NON  DEBET  AD- 

mltti  illicltum.  Under  pretext  nf  It^gality 
what  is  illegal  ought  not  to  be  admitted. 
10  Coke.  88. 

PRAETOR.  In  Roman  taw.  A  municipal 

ofBcer  of  Rome,  so  called  because  ( praeiret 
populo)  he  went  before  or  took  precedence 
of  the  people. 

The  conaula  were  at  first  called  prueton. 
\Ar.  Hist  1ft.  66.  He  was  a  sort  of  minister 
of  justice,  invested  with  certain  legislative 
powers,  especially  in  regard  to  the  forms  or 
formalities  of  legal  proceedings.  Ordlnaril^. 
he  did  not  decide  causes  as  a  judge,  but  pre- 
pared the  grounds  of  decision  for  the  judge, 
and  sent  to  him  the  questions  to  he  de- 
cided between  the  parties.  The  Judge  was 
always  chosen  by  fhe  parties,  either  directly, 
or  by  rejertlng.  under  certain  rules  and  lim- 
itation.s.  the  persons  proposed  to  them  by 
the  pnirtor.  Hence  the  saytng  of  Cicero 
{pro  Cluentis.  43)  that  no  one  could  be 
judged  except  by  a  judge  of  his  own  choice. 
There  were  several  Uttds  Of  ofltoera  calMf* 
praetors.   See  Vlcat 

Before  entering  on  hla  fOnettoUk  fee  p^ 
lished  an  edict  annonndng  the  ayalsm  adop^ 
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ed  by  him  for  the  application  and  interpreta- 
tion of  the  laws  during  his  magistracy.  His 

authority  extended  over  all  Jurisdictions, 
and  was  Bumtnarlly  expressed  by  the  words 
do,  dico,  addico.  i.  do,  I  give  thf  action; 
dico,  1  declare  the  law,  I  promulgate  the 
edict;  uddtco.  I  InTest  the  judge  with  the 
right  of  judjririR.  There  were  certain  casea 
whit  h  he  was  bound  to  decide  himaelf,  as- 
sisted by  a  oooncil  chosen  by  himself, — per- 
haps the  <lecMi«<r<;  but  th«  greater  part  of 
eanses  brought  before  him  he  sent  either  to 
a  jiKlc' ,  ail  arbitrator,  or  to  iPi  uporators 
{rccuyeratores) ,  or  to  the  centumvira,  as  be- 
fore stated.  IIMer  the  empire,  the  powers 
of  the  praetor  pasRed  by  degrees  to  the  pre- 
fe<-t  of  the  pnicturiuin,  or  the  prefect  of  the 
city,  so  that  this  magistrate,  who  at  first 
ranlied  with  the  consuls,  at  last  dwindled  in- 
to a  director  or  manager  of  the  pabllc  spec- 
tacles or  games. 

Till  lately,  there  were  officers  in  certain 
cities  of  Germany  denominated  ^rMtora. 
See  1  Kent,  Comm.  528. 

PRAETOR  FIDEI  COMMISSARIUS  (Lat.) 
In  the  civil  law.  A  special  praetor  created 
to  pronounce  judgment  In  cases  of  trusts  or 
fidei  oommiua.  Inst  2.. 23.  1;  2  Story.  Kq 
Jvr.  f  966.  Caned,  by  Lord  Bacon,  a  "par 
ticular  chancellor  for  uses,**  Bac  Law  Tr. 
315;  4  Kent.  Comm.  290. 

PRAEVARICATOR  (LaL)  In  the  civil 
law.  One  who  betrasrs  his  tmst  or  Is  un- 
faithful to  his  trust.  An  advocate  who  aids 
the  opposite  party  by  betraying  his  client's 
canse.  Dig.  47.  15.  1.  I'sed  in  Spanish  law. 
Las  Partidas,  pt.  3,  tit.  6,  lib.  15. 

PRAEVENTO  TERMING.  In  old  Scotch 
practice.  A  form  of  action  known  in  the 
forms  of  the  court  of  session,  liy  wliich  a 
delay  to  discuss  a  suspension  or  advocation 
WM  sot  tbe  better  of.  Bell,  Diet 

PRAGMATIC  SANCTION. 

 In  French  Law.   An  expression  used 

to  designate  tliose  ordinances  which  concern 
the  most  important  object  of  the  civil  or  ec- 
clesiastical administration.  Merlin.  Hepert.; 
1  Foumel,  Hist,  de  Avocats,  L'4,  38,  39. 

 In  Civil  Law.    The  an.swer  given  by 

the  emperors  on  questions  of  law,  when  con- 
salted  by  a  corporation  or  the  dtltens  of  a 
province  or  of  a  municipality,  was  called  a 
"pragmatic  sanction."  Lec.  Elm.  §  53.  This 
differed  from  a  "rescript.'' 

PRAQMATICA  (Spantsli).  In  Spanish  co- 
lonial law.  An  order  emanating  from  the 
sovereign,  and  difTering  from  a  ceduUi  only 
in  form  and  in  the  mode  of  promulgation. 

Schmidt.         F.aw.  Introd.  93.  note. 

PRAXIS  JUOICUM  EST  INTERPRES  LE- 
gum.  The  practlee  of  the  Judges  is  the  in- 
t'  ipreter  of  the  lawa    Hob.  96;  Branch, 

I'rinc. 

PRAY  IN  AID.  In  old  EngUsh  practice. 
TO  call  upon  for  assistance.  In  real  actions. 

the  tenant  nii^ht  pray  in  aid  or  call  for  as 
sistance  of  another,  to  help  him  to  plead,  be- 
eaoee  of  the  feebleness  or  Imbecility  of  his 


own  estate.  3  Bl.  Comm.  300.  See  "Aid 
Prayer." 

PRAYER.  In  equity  practice.  The  rs- 
(iiiest  in  a  bill  that  the  court  will  grant  the 
aid  which  the  petitioner  desires.  That  part 
of  the  bill  which  asks  tor  relief.  The  word 
denotes,  strictly,  the  request,  but  is  very 
commonly  applied  to  that  part  of  the  bill 
which  contains  the  reqnesL 

PREAMBLE.  An  Introduction  prefixed  to 

a  statute,  td  itinR  the  Intention  of  the  legis- 
lature in  fi;iiuiii><  it,  or  the  evils  which  led 
to  its  enactment. 

A.  preamble  is  said  to  be  the  key  of  a  stat- 
ute, to  open  the  minds  of  the  makers  as  to 
the  mischiefs  whiili  are  to  remedied,  and 
the  ol)je(ts  wlUcli  are  to  l)e  accomplished. 
I)y  the  provisions  of  the  statute.  4  Inst.  330; 
t;  Pet.  (IT.  S.)  301.  In  modern  legislative 
practice,  preambles  are  much  less  used  than 
formerly,  and  In  some  of  the  United  Stnte.s 
are  rarely,  if  ever,  now  inserted  in  statutes. 
In  the  InterpretatiOD  of  a  stafeate,  though  re- 
sort may  be  had  to  the  preamble.  It  cannot 
limit  or  control  the  express  piovi.sions  of 
the  statute.  Dwarr.  St.  504-508.  Nor  can  it 
by  Implication  enlarge  what  is  expressly 
flzed.  1  Story.  Const  bk.  8.  c.  6;  8  McCord 
(8.  C.)  298;  15  Johns.  (N.  Y.)  89;  Busb. 
(N.  C.)  131:  2  Ware  (U.  S.)  38. 

PREAPPOINTED  EVIDENCE.  Evidence 
whose  nature  and  quantity  are  prescribed 
beforehand  bjT  law,  as  for  the  attestation  of 

wills. 

PREAUDIENCE.  The  right  of  being  heard 
before  another.    A  privilege  belonging  to 

the  F^ngllsh  bar.  the  members  of  which 
are  entitled  to  be  beard  in  their  order,  ac- 
cording to  rank,  beginning  with  the  queen'8 
attorney  general,  and  ending  with  barristen 
at  large.  3  iii.  Comm.  28.  note:  3  Stepta. 
Comm.  887,  note. 

PREBEND.  In  ecclesiastical  law.  Tbe  sti- 
pend granted  to  an  ecclesiastic,  in  consider- 
ation of  ofDciating  in  the  church.  It  Is  in 
this  distinguished  from  a  "canonlcate." 
which  is  a  mere  title,  and  may  exist  with- 
out etipend.  The  prebend  may  be  a  simple 
stipend,  or  a  stipend  with  a  dignity  attached 
to  it.  In  which  case  It  ha.s  some  jurlsdi(  tion 
belonging  to  It.  2  Burn.  E'C.  Law,  88: 
Strange,  1083:  l  Term  R.  401;  2  Term  R. 
680;  1  Wlla  206;  Dyer,  273a;  7  Bam.  *  a 
118;  8  Blng.  490;  6  Taunt  2. 

PREBENDARY  (Lat.  pnuhntdtirin^.  from 
praettniflit).  In  English  ecclesiastical  law. 
One  that  has  a  prebend  iq.  r.)  Cowell.  The 
stipendiary  of  a  cathedral  or  collegiate 
church.  Webster. 

PRECARIOUS  RIGHT.  The  right  which 
the  owner  of  a  thing  transfers  to  another,  to 
enjoy  tb*'  sain<-  until  It  Shall  ploass  the  own> 
er  to  revoke  it. 

If  there  Is  a  time  Used  during  which  tbe 
right  may  be  used,  it  Is  then  vested  for  that 
I  time,  and  cannot  be  revoked  until  after  its 
I  eiplratlon.  Wolff.  Inst  |  888. 
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PRKCARIUM  (Lat.)  The  luuno  of  tL  COB- 1 

tract  among  civilians,  by  which  the  owner  of 
a  thing,  at  the  request  of  another  ptTson, 
gives  him  a  thing  to  use  as  long  as  the  own- 
er shall  please.  Poth.  note  87.  See  Yelv. 
nS;  Cro.  Jac.  286;  9  Cow.  (N.  T.)  687;  Bolle. 
128;  Bac.  Abr.  "Bailment"  (C);  >BndL  Inst 
3.  1.  9;  Wolff.  Inst.  §  333. 
A  tenancy  at  will  is  a  right  of  this  Und. 

PRECARLAE,  or  PRECE8  (Law  Lat)  In 

old  English  law.  Days'  works,  which  the 
tenants  of  some  manors  were  bound,  by  rea- 
son of  their  tenure,  to  do  for  the  lord  In 
harvest  Vulgarly  called  "bind  days,"  which 
Spelman  supposes  to  be  a  cormptlon  of 
"bidcn  days."  which.  In  Saxon,  answered  to 
dies  [Jtctariaf  (literally,  pray  days,  or 
prayed  days),  the  Saxon  bUen  signifying  to 
pray.   Spelman;  Cowell. 

PRECATORY  TRUST.  .\  trust  created  by 
certain  words,  whit  li  are  more  like  words 
of  entreaty  and  permission  than  of  com- 
numd  or  certainty.  Examples  of  such  words, 
which  the  courts  have  held  suffldent  to  con- 
stitute a  trust,  are  "having  full  confidt'nce, 
I  hereby  request"  (.59  Wis.  172).  "recom- 
mend and  request"  (127  U.  S.  800).  "re- 
quest" (82  N.  V.  40.^0,  "hopo  and  trust"  (109 
U.  S.  725).  and  the  lik.>.  At  the  present 
time,  the  courts  aro  not  (!isi)osf'(l  to  en- 
large the  number  of  such  phrases,  so  as  to 
craats  a  trust  2  Pom.  Bo.  Jar.  g  1016. 

PRKCATORY  WORDS.  Wortte  which  cre- 
ate a  precatory  tmst  («.  9.) 

PRECEDENCE,  PATENT  OF.  In  English 
law.  A  grant  from  the  crown  to  such  har- 
risters  as  it  thinks  proper  to  honor  with  that 

mark  of  distinction,  whereby  they  are  enti- 
tled to  such  rank  and  preaudience  as  are 
assigned  In  their  respectlTe  patentSL  3 
Steph.  Comm.  274. 

PRECEDENT  CONDITION.  Sm  'Xkmdi- 
Uon." 

PRECEDENTS.  Authorities  to  he  fol- 
lowed In  courts  of  Justice.  A  term  particu- 
larly applied  to  judicial  decisions  upon  points 
of  law  arising  In  any  given  case.  1  Kent, 
('(itiim.  47."),  476.  These  are  recognized  in 
equity  as  well  as  at  law.  1  Story,  Eq,  Jur. 
f  18.  The  old  hooks  ara  ftill  of  expresstons 
in  support  of  precedents.  Jeak.  Cent  Om. 
vlli.    See  "Stare  DccIhIs." 

Written  forms  of  proceedings  which  have 
heen  approved  by  the  courts,  or  hy  long  pro- 
fessional usage,  and  are  to  he  (nmally  strict* 
ly)  followed,  stpph.  I'l.  ^92.  Lord  BacoA  oh* 
serves  that  there  are  political  as  wall  as 
lagal  precedents.  Bac.  Works,  !▼.  854. 

PRECEPT  (Lat.  prrtipio.  to  command).  A 
writ  directed  to  tlie  sheriff,  or  otlK^r  ofllcsr, 
commanding  him  to  do  something. 

PRECEPT   OF    CLARE    CONSTAT.  In 

Scotch  feudal  law.  An  acknowledgment  by 
the  lord  of  tiit-  ric:ht  of  an  hdr  of  the  tenant 

to  su<  (  ped  to  his  right. 

PRECE8  (Lat)  In  the  Roman  law.  Pray- 


ers. One  of  the  names  of  an  application  t» 
ths  emperor.  TayL  CIt.  Law.  ISO. 

PRECINCT. 

 In    English   taw.    The  district  for 

which  a  high  or  petty  constable  is  appointed. 
WUcoz.  Const  xit 

-—In  American  Law.  A  district  nsnally 

of  a  subordinate  character,  marked  out  for 
governmental  purpose.  See  113  U.  S.  dl6; 
184  Mass.  178. 

PRECIPE.  See  ''Praecipe.'* 

PRECIPUT.   In  French  law.  An  object 

which  is  asi  oi-taiiied  by  law  or  the  agree- 
ment of  the  parties,  and  which  is  first  to  be 
taken  out  of  property  held  In  common,  hj 
one  having  a  right  before  a  partition  takes 

place. 

The  prcdput  is  an  advantage  or  a  princi- 
pal part  to  which  some  one  is  entitled  proe- 
dpUtm  fu§,  which  Is  the  origin  of  the  word  • 

prrciput.  Dalloz;  Poth.  Obi.  By  preripul 
is  also  understood  the  right  to  sue  out  the 
predput, 

PRBCLUDI  NON  (Lat)    In  pleading.  ▲ 

technical  allegation  contained  In  a  n^pllca- 
j  tlon  whii  h  denies  or  confesses  autl  avoids 
the  plea. 

It  is  usually  in  the  following  form:  *'And 
the  said  A.  B..  as  to  the  plea  of  the  said  C 

D..  by  him  secondly  above  pleaded,  says  that 
he,  the  said  A.  B.,  by  reason  of  anything  by 
the  said  C.  D.  in  that  plea  alleged,  ought  not 
to  be  barred  from  having  and  maintaining 
his  aforesaid  action  thereof  against  the  said 
C.  D..  because  he  says  that"  etc  S  Wila.  42; 
1  Chit.  PI.  573. 

PRECOGNITION.  In  Scotch  law.  The  ex- 
amination  of  witnesses  who  were  present  at 

the  commlKJ^inn  of  a  criminal  act.  upon  the 
special  circumstances  attending  it,  in  order 
to  know  whether  there  is  ground  fbr  ttM, 
and  to  serve  for  direction  to  the  prosecutor. 
But  the  persons  examined  may  insist  on  liaT- 
ing  tlieir  declaration  cancelled  before  they 
give  testimony  at  the  trial.  Ersk.  Inst  4.  4. 
note  49. 

PRECOGN08CE  (Scotch:  from  Lat  pw-' 
rogtiosvcre) .  In  Scotch  practice.  To  exam- 
ine beforehand.   Arkley.  232. 

PRECONTRACT.  An  engagement  entered 
Into  by  a  person  which  renders  him  unable 
to  enter  into  another;  as,  a  promise  or  cove- 
nant of  marriage  to  be  had  afterwards. 
When  made  per  verba  de  precea/i.  It  la  la 

fact  n  marriage,  and  In  that  case  the  pnrty 
makingircunot  marry  aaoQier  psrasn. 

PREDECESSOR.  One  who  haa  preceded 

another. 

This  term  Is  applied  In  particular  to  oor> 

porators  who  are  now  no  longer  such,  and 
whose  rights  have  been  vested  in  th»Mr  s^uc- 
cf'ssor.  The  word  "aiii  •■-tor"  if?  more  usually 
applicable  to  common  persons.  The  prede- 
cessor In  a  corporation  stands  In  Uie  saoM 
relation  to  the  successor  that  the  incsstiii 
does  to  the  heir. 

One  who  haa  filled  an  office  or  ataClon  be> 
fore  the  prsssnt  incumbent 
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PREDIAL  SERVITUDE.    Bea  *'Pnad]al 

Servitude." 

PRE-EMPTION.  In  International  law.  Tho 
right  of  pre-emption  1b  the  right  of  a  uation 
to  (h'tain  tho  niercliandise  of  strangers  pass- 
ing tbrougb  her  territories  or  seas^  in  order 
to  afford  to  her  sabjeeta  tfaa  prefarenca  of 
purchase.  1  Chit  Coni.  Law,  103;  2  BL 
Comm.  287. 

This  right  is  sometlmaa  regulated  by 
traaty.  in  that  which  was  made  between 
the  TTnlted  States  and  Great  Britain,  bear- 
Ins  (late  the  19th  day  of  November.  1794, 
ratified  in  1795.  it  was  agreed  (article  18), 
«ft«r  mentlonisK  that  the  usual  munitions 
of  war.  and  also  naval  inatfrialp,  should  be 
confiscated  as  contraliaiid,  tiuit  "  wliert'as  the 
difflrulty  of  agrceini;  on  iMt  rist-  case.s  in 
which  aione  provisions  and  other  articles  not 
«0nerallr  eontrahaad  may  be  regarded  aa 
such  renders  it  expedient  to  provide  against 
the  inconveniences  and  misunderstandings 
which  might  thenoa  arlae,  it  la  further 
■agreed  that  whenever  any  such  articles  so 
being  contraband  according  to  the  existing 
laws  of  nations  shall  for  that  reason  be 
seized,  the  same  shall  not  be  confiscated,  but 
the  owners  thereof  Shall  be  apeedlly  and 
completely  indonmifled:  and  the  captors,  or. 
in  their  default,  the  government  under  whose 
Jinthority  they  act,  shall  pay  to  the  masters 
or  owners  of  such  vessel  the  full  value  of 
all  articles,  with  a  reasonable  mercantile 
profit  thereon,  together  with  the  freight,  and 
also  the  damages  incident  to  such  deten- 
tion.'* Bee  Manning,  Comm.  bk.  8.  e.  8. 

PRE-EMPTION  RIGHT.  The  right  given 
to  settlers  upon  the  public  lands  of  the  Unit- 
ed States  to  purchase  them  at  a  limited 
price.  In  preference  to  others. 

PREFECT.  In  French  law,  A  chief  offi- 
cer Invested  with  the  superintendence  of  thr- 
administration  of  the  laws  in  each  depart- 
ment Merlin.  Ropert 

PREFERENCE.  Priority  of  payment,  or 
risht  tin  reto.  I'refcrcnces  may  be  either  ixb 
voluntary,  being  the  right  which  a  creditor 
obtains  by  law  to  be  first  paid  out  of  the 
assets  of  the  debtor,  as  by  obtaining  a  judg 
ment  which  is  a  lien  on  his  lands,  or  volun- 
tary, being  the  paying  or  securing  to  one  or 
more  of  his  credithrs  by  a  debtor  (usually 
Insolvent)  the  whole  or  a  part  of  their 
•dalms,  to  the  exclusion  of  the  rest 

PREFERENCE  SHARES.  A  name  some- 
times given  in  England  to  preferred  stock. 

PREFERENTIAL  ASSIGNMENT.   An  as 
signiucnt  for  the  benefit  of  creditors,  giving 
preferences  (f.  r.) 

PREFERRED  CREDITOR.  One  to  whom 

the  debtor  has  given  a  prefprmce  (q.  r.). 
or  to  whom  be  has  directed  that  a  preference 
be  glTen. 

• 

PREFERRED  STOCK.  Corporate  stock 
entitled  to  ])rlority  in  payment  of  dividends, 
or  to  a  higher  rate  of  dividenda 


PREGNANCY,  PLEA  OF.  A  plea  by  a 

woman  under  sentence  of  death,  on  which, 
if  she  be  found  quick  with  child,  execution 
is  stayed.  4  Bl.  Comm.  894. 

PRBONANT.  See  *'AfflrmatlTe  Pregnant;" 
"NesatlTe  Pregnant" 

PREJUDICE.  (Lat.  iinn,  before,  iudicare, 
to  judge).  A  forejudgment  A  leaning  to- 
wards one  side  of  a  cause  formed  before  the 

prTSdu  entertaining  the  same  is  cant'd  upon 
to  hear  and  determine  the  cause.    See  "Bl- 


PRELATE.  The  name  of  an  ecclesiastical 
ofTicer.  There  are  two  orders  of  prelates, — 
the  first  is  composed  of  bishops,  and  the 
second,  of  abbots*  generals  of  w6»n,  deans, 
»tc 

PRELEVEMENT.  In  French  law.  The 
portion  which  a  partner  ia  entitled  to  take 
out  of  the  assets  of  a  firm  before  any  di- 
vision shall  be  made  of  the  remainder  of  tbe 
assets  between  the  partnera. 

The  partner  who  la  entitled  to  a  prelev^- 
mevt  is  not  a  creditor  of  the  partnership, — 
on  the  contrary,  he  is  a  part  owner;  for,  if 
the  assets  should  be  deflrient,  a  creditor  has 
a  preference  over  the  partner.  On  the  other 
hand,  ebonid  the  assets  jrleld  any  profit  the 
partner  Is  entitle<l  to  his  portion  of  it,  where- 
as the  creditor  is  entitled  to  no  part  of  it, 
but  he  has  a  right  to  charge  interest  when 
he  la  in  other  req^ecta  entitled  to  it 

PRELIMINARY,  Something  which  pre- 
cedes; as,  preliminaries  of  peace,  which  are 
the  first  eketcb  of  a  treaty,  and  contain  the 
principal  articles  on  which  both  parties  are 
desirous  of  concluding,  and  which  are  to 
senre  aa  the  basts  of  the  treaty. 

PRELIMINARY  ACT.  In  BnsllBh  admiral- 
ty practice.  A  document  natrafing  the  par- 
ticulars of  a  collision,  required  to  be  filed 
by  each  solicitor  in  actions  for  damages  in 
such  collision.  Wharton. 

PRELIMINARY  INJUNCTION.  Sometimes 
called  an  ml  intnim  Injunction.  One  issued 
at  the  commencement  of  a  suit,  to  restrain 
the  commission  of  some  act  pending  the  sntt 

PREMEDITATION.  A  design  formed  to 

commit  a  crime  or  to  do  some  Other  thing 

before  It  is  done. 

Premeditation  differs  essentially  from 
"will,"  which  constitutes  the  crime;  because 
it  supposes,  besides  an  actual  will,  a  delib- 
I  ration  and  a  rontinued  persistence.  Which 
indicate  more  perversity. 

It  Is  also  to  be  distlngnlsbed  from  "delib- 
eration." "Premeditation"  implies  merely 
previous  contrivame  or  formed  design,  and 
does  not  necessarily  exclude  acts  on  a  sud- 
den impulse.  "Deliberation"  Implies  reflec- 
tion upon  the  act  before  committing  it. 
Fixed  and  determined  purpose,  as  <listin 
gulshed  from  siidden  impulse,    58  Pa.  St.  !>. 

PREMIgES  (lAL  prat,  before,  mittere,  to 
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put,  to  send).  That  which  is  put  before; 
the  Introduction;  statements  previously  made. 
See  1  Kast.  456. 

—In  Conveyancing.  That  part  of  a  deed 
whieh  precedes  the  hatendwut  In  wUdi  are 
set  forth  th<'  Tianios  of  the  partlei^  irlUi 
their  titles  and  additions,  and  in  which  are 
recited  such  deeds,  agreements,  or  matters 
of  fact  as  are  necessary  to  explain  the  rea- 
sons upon  which  the  contract  then  entered 
into  is  founded;  and  it  is  here.  also,  the 
consideration  on  which  it  is  made  Is  set 
down,  and  the  certainty  of  the  thing  granted. 
2  Bl.  Comm.  29S:  8  Mass.  174;  6  Conn.  289. 

 In  Equity  Pleading.    The  .stating  part 

of  a  bill.  It  cotitains  a  nanativo  of  the 
fa<ct8  and  circumstances  ot  the  plaintiff's 
ease,  and  the  wrongs  of  whieh  he  oomplalns. 
and  the  nanifs  of  the  persons  by  whom  done, 
and  against  whom  h<'  seeks  redress.  Coop- 
er. Eq.  PI.  9;  Bart.  Suit  in  Eq.  27;  Mitf.  Eq. 
PI.  (Jeremy  Ed.)  43;  Story,  Bq.  PL  8  27. 

Every  material  fact  to  which  the  plaintiff 
intends  to  offer  evidence  iinif^t  be  stated  in 
the  premises;  otherwise,  he  will  not  be  per- 
mitted to  offer  or  require  evidence  of  such 
fact.  1  Brown.  Ch.  94:  3  Swanst.  472;  3  P. 
Wms.  276;  2  Atk.  96:  1  Vern.  483;  11  Ves. 
240;  2  Hare.  264:  6  Johns.  (N.  T.)  666:  0 
Ga.  148. 

—in  Estates.  Lands  and  tenements,  i 
Bast,  462;  2  Maule  *  S.  169. 

PREMIUM  (from  Lat.  pninniimi.  reward). 
The  sum  paid  or  agreed  to  be  paid  by  an 
assured  to  the  Insurers,  as  the  consideration 

for  the  insnrancp:  hrdng  a  certain  rate  per 
cent,  on  the  amount  insured.    1  Phil.  Ins. 
205;  3  Kent,  Comm.  253. 
The  price  of  a  risk. 

PREIMIUM  PUDICITIAE  (Lat.  the  price 
of  chastity).  The  consideration  of  a  con- 
tract by  which  a  man  promises  to  pay  to  a 
wonutn  with  whom  he  has  illicit  intercourse 
a  certain  sum  of  money.  In  the  civil  law. 
sometimes  applied  to  the  compoisatlon  re» 
covered  for  loss  of  chastity. 

PREMUNIRE.    See  "Praemunire." 

PRENDA.  In  Spanish  law.  Pledge.  White. 
New  Rsoop.  bk.  2.  ttt  7. 

PRENDER,  or  PRENDRE  (Law  FT.  to 
tales).  This  word  is  used  to  siRnify  the 
rii^t  of  taking  a  thing  before  it  is  offered; 
hence  IJie  phrase  of  law.  "it  lies  in  render, 
but  not  In  prender.**  Gale  A  W.  Basflia.; 
Waslib.  Easeni. 

PRENOER  OE  BARON  (Law  Fr.)  In  old 
Bni^ih  law.    ▲  taking  of  husband;  mar- 

rlase.  An  exception  or  plea  which  might  be 
used  to  disable  a  woman  from  pursuing  an 

appeal  of  murder  against  the  killer  of  her 
former  htisband.    Staundf.  P.  C.  lib.  3.  c.  59. 

PRENOMEN  CLat)  The  first  or  Christian 
nune  of  a  person.    Benjamin  is  the  prr- 

nomen  of  Benjamin  Franklin.   See  Caa.temp. 

Hardw.  286;  1  Tayl.  (N.  C.)  148. 

I 

PREPENSE.  Aforethought  See  2  Chit  1 
Crtm.  Law,  •724. 


PREROGATIVE. 

——In  Civil  Law.  The  privilege,  pre-emi- 
nence, or  advantage  which  one  person  has 
over  another;  thus,  a  person  vested  with  an 
office  Is  Mitltled  to  all  the  rl^ts,  prlTtleBW^ 
prerogatives,  etc.,  which  belong  to  it. 

In  English  Law.  The  royal  pr«»roga- 
tive  is  an  arbitrary  power  vested  in  the  ex- 
ecutive to  do  good,  and  not  evil.  Rnthsr- 
tnfk,  mat  272;  Go.  Utt  20;  Chit  Vrvog.i 
BacAbr. 

PREROGATIVE  COURT. 

 In  English  Law.  An  ecclesiastical 

court  held  In  each  of  the  two  proTlneea  of 

York  and  Canterbury,  before  a  Judge  ap- 
pointed by  the  archbishop  of  the  province. 

Formerly  in  this  court  testaments  were 
proved,  and  administrations  granted  where  a 
decedent  left  chattels  to  the  valne  of  flve 
pounds  (bona  >iiitnhiJia\  in  two  distinct  dkh 
ccses  or  jurisdictions  within  the  provinca. 
and  all  causes  relating  to  the  willa.  admin- 
istrations, or  legacies  of  such  persons  were 
originally  cognizable.  This  jurisdiction  was 
transferred  to  the  court  of  prolmte  by  20  ft 
21  Vict  c  77.  {  4.  and  21  St  22  Vict  c  96. 

An  appeal  lay  formerly  from  this  court  to 
the  kins  in  chan(cry.  by  St.  25  Hen.  Vlll. 
c.  19,  but  lies  now  to  the  privy  COUnclL  tj 

St.  2  &  3  wm.  IV.  c.  92.  2  Staph.  Oomm. 
237,  238;  3  Bl.  Comm.  65.  66. 

 In*  American  taw.  A  court  havtng  a 

Jurisdiction  of  probata  mattwra  la  the  state 

of  New  .ler?<'V. 

PREROGATIVE  LAW.  That  part  of  the 
common  law  of  Bnglaad  whl<di  Is  mon  par- 
ticularly applicable  to  the  king.  Com.  IN^ 

tit.  "Ley"  (A). 

PREROGATIVE  WRIT.  A  writ  laaued  up- 
on some  extraordinary  occasion.  aa<  fsr 
which  it  is  necessary  to  apply  by  motion  to 
the  court.  3  Bl.  Comm.  132.  The  w^rits  of 
pi  iK  t'ljritili).  mandamus,  prohibition,  qmi  ?' ar- 
ranio,  habeat  cdrpas.  and  certiorari  belong 
to  this  class.  2  Steph.  Oosun.  681. 

Prerogative  writs  have  also  be+^n  distin- 
guished from  writs  ministerially  directed, 
viz.,  those  issued  to  the  sheriff;  the  preroi^ 
tive  writs  being  generally  directed  to  no 
iheriflr  or  officer  of  the  conrt  bat  to  tiw  pA- 
He  or  private  parties,  whose  acts  are  ttt 
subject  of  fomplalnt.    2  Burrows,  855. 

PRE8  (Law  Fr.)  Near.  Vy  pre*,  so  near; 
as  near.  See  **07  Prea.** 

PRCSBYTCR  (Lat)  In  dvU  asd  eedeal- 

astlcal  law.   An  elder;  a  predtyter;  a  prtSSt 

Code.  1.  3.  0.  2*v.  Nov.  fi. 

PRESCRIPTION,  TIME  OF.  See  "Time 
Immemorial.*' 

PRiaCftlBABLC.  To  whleb  •  right  may 
be  aoqaired  hgr  pretertptioa. 

PRESCRIPTION.  A  mode  of  acquiring  ti> 

tie  to  incorporeal  hereditaments  by  lauiir 
niorlal  or  long-continued  enjoyment. 
!     Thp  distinction  between  a  presi  rijition  and 
I  a  custom  is  that  a  custom  is  a  local  ossge, 
land  not  annexed  to  a  pvaon.  A  prescilp' 
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tion  is  a  ptmnial  usage,  confined  to  the 
claimant  and  his  ancestors  or  grantors.  The 
theory  of  prescription  was  that  the  right 
claimed  must  have  been  enjoyed  beyond  the 
period  of  the  memory  of  man,  which  for  a 
Ions  time,  in  England,  went  back  to  the  time 
Of  iUduurd  I.  To  avoid  the  necesaity  of 
proof  of  taeh  long  dumtkm,  a  custom  arose 
of  allowliig  a  presumption  of  a  grant  oji 
proof  of  usage  for  a  long  term  of  years.  In 
modern  practloe»  the  period  of  legal  limita- 
tion for  adverse  possesaioii  of  lands  is  gen- 
erally adopted.  100  N.  Y.  466. 

To  acquire  title  l»y  prescription,  the  user 
must  be  adverse  {111  111.  532),  exclusive  (7 
Mete.  [Ifass.]  8S),  peaceable  (31  N.  J.  Eq. 
706).  notorious  (7  Allen  [Mass.]  368),  and 
continuous  (2  Cush.  [Mass.]  191). 

PRESCRIPTION  ACT.  St  2  4b  8  Wm. 
IV.  c.  71,  passed  to  Umlt  tlM  period  oC  pre- 
■erlptton  ia  certain  oaaea. 

PRESENCE.  The  tMinc  in  a  parUcolar 
place. 

In  many  contracts  and  Judicial  proceed- 
ings it  is  necessary'  that  the  parties  should 
be  present  in  order  to  render  them  valid: 
for  example,  a  party  to  a  deed,  when  it  is 
eacecnted  by  himself,  must  personally  ac- 
knowledge it  wben  such  actaiowledgmeDt  is 
requlre(i  by  law,  to  pive  It  Its  full  force  and 
effect,  and  his  presence  Is  Indispensable,  un- 
less, indeed,  another  person  represent  him 
as  his  attorney,  having  authority  from  him 
for  that  purpose. 

Presence  at  a  particular  transaction  is  in 
a  measure  relattve.  Thus,  a  crime  is  com- 
mitted in  the  presence  of  a  polioe  oiloer  If 
be  can  detect  the  act.  and  could  have  seen 
the  persons  had  it  been  light  (53  Mich. 
493) :  and  a  muried  woman  executes  a  deed 
in  the  presence  of  her  husband.  If  he  was 
under  the  same  roof,  though  not  In  the  same 
room  (112  Mass.  287). 

Actual  presence  is  being  bodily  in  the  pre- 
cise spot  indicated. 

Construotlv«'  presence  Is  being  so  near  to 
or  In  such  relation  with  the  parties  actually 
In  a  designated  place  as  to  be  consiilored  in 
law  as  being  in  the  place.  Thus,  a  man  was 
held  conttmettvely  present  at  a  stage  rob- 
bf'rv.  where  he  built  a  fire  on  a  mountain 
forty  miles  distant  as  a  notice  to  the  robber 
of  the  leaving  of  the  stage.  IS  Nor.  SM. 

PRESENT.  A  gift.  or.  more  properly,  the 
thing  giTOD. 

•       PREtBNT  ESTATE.  An  estate  la  posses- 
fllon;  one  presently  vested. 

PRESENT  USE.  One  which  has  an  fm- 
modlate  existence,  and  is  at  once  operated 
vpon  hf  tiie  statute  of  nam, 

PRESENTS.  This  word  slgnlfles  the  writ- 
ing then  actually  inadc  and  spoken  of;  as, 
these  presents;  know  all  men  by  these  pres- 
onU;  to  all  to.  whom  these  presenta  shall 


bishop  of  the  diocese  to  be  instituted  la  n 

church  or  benefice. 

PRESENTEE.  In  ecclesiastical  law.  A 
clerk  who  has  been  prooentod  by  his  patron 
to  a  bishop  in  order  to  be  instituted  in  n 

church. 

PRESENTLY.  Immediately;  in  the  pres- 
ent tense. 

PRESENTMENT. 

——In  Criminal  Practice.  The  written  no- 
tice taken  by  a  grand  Jury  of  any  ofFense, 
from  their  own  knowlpil^re  or  ohp*  i  vatlon, 
without  any  bill  of  Indictment  laid  before 
them  at  the  suit  of  the  government  4  BL 
Comm.  301. 

Upon  such  presentment,  when  proper,  the 
ofllcer  employed  to  pro.secute  afterwards 
frames  a  bill  of  indictment,  which  is  then 
sent  to  the  grand  Jury,  and  they  iind  It  to 
be  a  tnw  bill.  In  an  extended  sense,  pre- 
sentments include  not  ouly  what  are  prop- 
erly so  called,  but  also  Inquisttiona  of  offleo 
and  indictments  found  by  a  grand  jury.  2 
Hawlc.  P.  C.  c.  25.  i  1. 

The  difference  between  a  presentment  and 
an  inquisition  is  this:  that  the  former  is 
found  by  a  grand  jury  authorised  to  inquire 
of  offenses  generally,  whereas  the  latter  is 
an  accusation  found  by  a  jury  specially  re- 
turned to  inquire  concerning  a  particular 
offense.  2  Hawk.  P.  C.  c  25,  §  6.  See,  gen- 
erally, Ck>myn,  Dig.  **Indletment"  (B);  Bac. 
Abr.  "Indictment"  (A);  1  Chit.  Crim.  Taw, 
163:  7  East,  387;  1  Meigs  (Tenn.)  112;  11 
Humph.  (Tenn.)  12. 

The  writing  which  contains  the  accusa- 
tion so  presented  by  a  grand  Jury.  1  Brock. 
(U.  S.)  150. 

——In  Contracts.  The  production  of  a 
bill  of  efxchange  or  promissory  note  to  the 
party  on  whom  the  former  is  drawn,  for  his 
acceptance,  or  to  the  person  bound  to  pay 
either,  for  payment 

PRESS.  In  old  practice.  A  piege  or  skin 
of  parchment,  several  of  which  used  to  be 
sewed  togctlier  in  making  up  a  roll  or  rec- 
ord of  proceedings.   Sea  1  BL  Oomm.  18t; 

Town.««.  ri  4*?fi. 


PRESENTATION.  In  ecclesiastical  law. 
The  act  of  a  patron  offering  his  clerk  to  the 


PRESSING  TO  DEATH, 
te  et  Dure." 


See  "Peine  For- 


PRE8T  (and  afterwards  PRIST)  (Law  Fr.; 

from  Lat.  ii'irnlus). 

 in  Old  Pleading  and  Practice.  Rea^. 

Prett  averrer.  ready  to  prove.  Y.  B.  P.  11 
Hen.  VI.  8;  Y.  B.  M.  12  Hen.  VT.  13.  Prrst 
de  pmver.  Britt.  c.  22.  A  formal  word  at 
the  conclusion  of  pleas  and  replications,  ex- 
pressive of  a  tender  and  acceptance  of  issue. 
PfTst,  oto.,  was  a  mere  common  form.  See 
Y.  B.  8  IMw.  III.  211:  Y.  B.  T.  8  Edw.  HI.  11. 

Prest  o  poHter,  ready  to  pass,  that  is,  to 
give  a  verdict  T.  B.  H.  S  Bdw.  II.  U.  See 
"Passer." 

 In  Old  English  Law.  A  duty  in  money 

to  be  paid  by  the  sheriff  upon  his  account 
in  the  exchequer,  or  for  money  left  or  ro- 
maining  In  bis  hands.  Oowelt 

PRESTATION  (Lat.  practtatio,  from  proet- 
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tore,  fl.  V.)  In  old  English  law.  A  payment 
or  peitonnance;  tbe  rendering  of  a  service; 
a  toll,  euitom  or  duty. 

PRESUMPTIVE  EVIDENCCE.  See  "Cir- 
eumitantlat  Bvidence.'* 

PRESUMPTIVE  HEIR.  On.-  who.  if  the 
ancestor  abould  die  immediately,  would,  un- 
der ezlstliiK  condftlon  of  things,  be  his 

heir,  but  whose  right  of  inheritance  may  bt> 
defeated  by  tbe  contingency  of  Bome  nearer 
heir  being  bom;  as,  a  brother,  who  is  the 
presumptive  beir,  may  be  defeated  by  tbe 
birth  of  a  child  to  tbe  ancestor.  2  Bl.  Comm. 

PRESUMPTIVE  TITLE.  That  \vhi(  h  aiis 
es  from  mere  occupation,  with  no  pretense 
of  right  to  hold  possession.  It  Is  tfie  very 
lowest  order  of  title. 

PRET  (FT.)  Loon. 

FRET  A  USAGE  (Fr.  loan  for  use).  A 
plurase  used  in  the  French  law  instead  of 
ixmmodtUitm. 

PRETENSED,  or  PRETENCED  (Law  Lat. 

pravtcnsum  ) .  In  old  English  law.  Pretend- 
ed; claimed.  Where  a  party  out  of  posses- 
sl<m  of  lands  or  tenmnents  claimed  or  sued 

for  the  pns'pposlon.  he  was  said  to  have  a 
preteubed  right  and  title  {jus  praetensum) . 
OovsU;  DysTi  74b. 

PRETENSED  TITLE  STATUTE.  The 
English  statute  32  Hen.  VIII.  c.  9,  §  2.  It 
enacts  that  no  one  shall  sell  or  purchase 
any  pretended  right  or  title  to  land,  unless 
the  vendor  has  received  the  profits  thereof 
for  one  whole  year  before  such  grant  or 
has  been  In  actual  possession  of  the  land,  or 
of  the  reversion  or  remainder,  on  pain  that 
both  purchaser  and  vendor  shall  each  forfeit 
the  value  of  such  land  to  the  king  and  the 
prosecutor.  See  4  Broom  A  H.  Comm.  160. 

PRETENSES.  In  equity  pleading.  Alle- 
gations sometimes  niii'lf  In  a  bill  for  the 
purpose  of  negativing  an  anticipated  defense. 
Hunt,  Bq.  pt.  1,  c.  L 

PRETENSION.  In  French  law.  The  claim 

made  to  a  thin^:  wlilch  a  party  believes  him- 
self entitled  to  demand,  but  which  is  not  ad- 
mitted or  adjudged  to  be  his. 

The  words  "rights."  "actions,"  and  "pre- 
tensions" are  usually  Joined:  not  that  they 
a^^•  synonymous,  for  "right"  is  something 
positive  and  certain,  "action"  is  what  is  de- 
manded, while  "prelsnslon'*  Is  somsUmosnot 
«ren  aooompanlsd  by  a  donand.  ' 

PRETER  LEQAL.  Mot  agrooable  to  law. 

PRETERITION  (Lat.  praclcr  and  n,.  to  go 
by).  In  civil  law.  The  omission  by  a  tes- 
tator of  somo  one  of  his  heirs  who  Is  entitled 

to  a  Irtritinir       r.)  in  the  succeasion. 

Among  the  ilomans,  the  preterition  of 
children  when  made  by  the  mother  was  pre 
sumed  to  tiave  been  made  with  design.  The 
preterition  of  sons  by  any  other  testator  was 
considered  as  a  wrong,  and  avoided  the  will, 
except  the  will  of  a  soldier  in  service,  which 


was  not  subject  to  so  much  form. 

PRETERMISSION.  In  the  law  of  willa^ 
Hie  Intentional  passing  over  wlthont  naadk- 
ing  provision  for  a  child  or  legal  heir  or 
next  of  kin.  Same  as  "preterition."  wbicft 
Is  the  strictly  proper  term. 

PRETEXT  (Lat.  prwte^um,  wov«n  bo> 

fore).  The  reasons  assigned  to  jtistify  an 
act,  which  have  only  the  appearance  of  truth, 
and  which  are  without  foundation,  or  whicli. 
If  true*  are  not  the  true  reasons  for  such 
act  Vattel,  IIt.  S.  c.  8,  f  8S. 

An  ostensible  reason  or  motive  assigned 
or  assumed  as  a  color  or  cover  for  the  real 
motiTo  or  reason.  27  Nob.  601. 

PRBTIUM,orPRKCIUM  (Latprtee;  ▼•!«•). 

In  the  civil  law.  The  price  of  a  thins  sold, 
which  properly  consisted  in  counted  money; 
prttium    in    nit  nic  ata    pecttnlo  ConMstere 

debet.  InaL  3. 24.  Z,  Fretium  coiutitui  opor- 
tet,  nam  nulla  empHo  sine  preHo  e»»e  potett, 

the  i)ri(  e  ouf;ht  to  be  fixed,  for  there  «  an  be 
no  purcbase  without  a  price.  Id.;  Dig.  18. 
1.  2;  2  Kant,  Comm.  477. 

PRETIUM  APPECTiONIS  (Lat)    An  te- 

aginary  value  put  upon  a  thing  by  the  fancy 
of  tlie  owner  in  his  affection  for  it,  or  for 
the  person  from  wbom  be  obtaliisd  it.  BaO, 

Diet 

PRETIUM  8UCCEDIT  IN  LOCUM  RBL 
Tbe  price  stands  in  the  place  of  the  thing 
sold.  1  Bout.  Inst  note  MS;  2  Bnlflt  Sit. 

PRETORIUM.  In  Scotch  law.  A  court 
house,  or  hall  of  justice.   3  How.  St.  Tr.  4tt. 

PREVARICATION.  In  civil  law.  The  act- 
ing with  unfaithfulness  and  want  of  probity. 
The  term  is  applied  principally  to  tbOMtsf 
concealing  a  crime.  Dig.  47.  16.  6. 

PREVENTION  (Lat  prercniafn.  tn  i-ome 
before).  In  civil  law.  The  right  of  a  judge 
to  take  cognizance  of  an  action  over  which 
he  has  concurrent  Jurisdiction  with  nnotbsr 

judge. 

Ill  I'pnnsylvania  it  has  bonn  ruled  thst  S 
justice  of  the  peace  cannot  take  cognlsnnes 
of  a  cause  which  has  been  previously  decided 
by  another  justice.  2  OalL  (Fa.)  n.  U4. 

PREVENTION  OF  CRIMES  ACT.  The 
Statute  34  &  35  Vict  c  112.  passed  for  the 
purpose  of  securing  a  better  supwrtlslon 

over  habitual  criminals.    This  act  provideB 
that  a  person  who  is  for  a  second  time  con- 
vieted  of  crime  may.  on  his  second  ronv4B»4 
tion,  be  subjected  to  police  supervisi<UL  tor  a 
period  of  seven  years  after  the  expiration  of 

the  punishment  awarded  him.  Penalties  are 
imposed  on  lodging  house  keepers,  etc,  for 
harboring  thieves  or  reputed  thieves.  There 
are  also  provisions  relating  to  rpr>^\x(-r-  nf 
stolen  property,  and  dealers  in  old  nitiais 
who  purchase  the  same  in  small  quantitie& 
This  act  repeals  the  habitual  criminals  act 
of  18«2  (22  *  22  Vict  e.  92).  Brown. 

PRICKING  POR  8HBRIPP«.  In  England. 

when  the  yearly  list  of  persons  nominated 
for  the  office  of  sheriff  is  submitted  to  the 
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qiMOD.  she  takes  a  pin,  and  to  insure  Impar- 
tiality, as  it  Is  saiil,  she  leta  the  point  of 
it  fall  upon  f>ne  of  the  three  names  noml- 
sated  tor  eacb  county,  eto„  Mid  tbe  penon 
upon  whose  name  it  cnances  to  Ml  la  sheriff 
tor  the  ensuiiiK  year.  This  is  called  "^rtck- 
Ing  for  sheriffs. "   Atk.  Sheriffs.  18. 

PRIMA  FACIE.  At  first  view;  from  the 
•ppearaacsb  without  oontnUlletloii  or  eocpla^ 
nation. 

PRIMA  FACIE  CASE.  A  case  estabUshed 
by  prima  facie  evidence  {g.  v.) 

PRIMA  FACIE  EVIDENCE.  Such  as  is. 
in  judgment  of  law,  sufficient  to  establish 
the  fact,  and,  if  not,  rebuttal  rsnuUna  sof- 

flcient  for  the  purpose. 

PRIMA  PARS  AEQUITATIS  AEQUALI- 

tas.  Tho  radical  olemont  of  Jotttoe  la  e<|ual- 

Ity 

PRIMA  T0N8URA  (Lat.)  A  grant  of  a 
rlitht  to  havo  tbo  llrat  crop  of  gran.  1  Ohlt 
Prae.  181. 

PRIMAE  IMPRESSfONIS  (Law  Lat.)  Of 
the  first  impressiun;  without  precedent  A 
applied  to  a  new  case,  or  one  which 
not  occurred  hefore.  or  to  a  question 
which  is  raised  for  the  first  time.  Eyre.  J., 
6  Mod.  23;  1  Vern.  94;  Piatt.  J..  19  Johns. 
(N.  Y.)  310.  "The  question  here,  as  there, 
la  primae  twtprentonU;  the  ease  here,  as 
there.  Is  the  first  of  Its  kind."  Story.  J.,  8 
Mason  (U.  S.)  116,  125.  The  expression  Is 
applied  to  actions,  returns,  motions,  and 
other  proceedings.  Freem.  481;  Holt,  C.  J., 
6  Mod.  21;  Mansfield,  C.  J..  4  Taunt.  3;  1 
Taunt.  492.  arg.  The  Gunpowder  Plot  was 
called  bjr  Lord  Coke,  in  his  argument  as 
attoniir  snuBal  In  fiio  eaae.  an  offense 
pHmae  ImirwIiimU.  2  Bow.  8t  Tr. 

PRIMAE  (or  PRIMARIAE)  PRECES 
(Lat.)  In  the  civil  law.  An  imperial  pre- 
rogative, by  which  the  emperor  exercised 
the  right  of  naming  to  the  first  prebend  that 
became  vataut  after  his  accession,  in  every 
church  of  the  empire.  Goldast.  Constit, 
Imper.  torn.  3.  p.  406;  1  Bl.  Comm.  381. 

PRIMAGE.  In^  mercantUe  law.  A  duty 
payable  to  the  master  and  mariners  of  a 

ship  or  vessel, — to  the  master  for  the  use  of 
his  cables  and  ropes  to  discharge  the  goods 
of  the  merdiant;  to  tlw  marinera  for  ladlns 
and  unladins  In  anj  port  or  baran.  AMF 

Shipp.  270. 

This  payment  appears  to  be  of  very  an- 
cient date,  and  to  be  variously  regulated  in 
dllferent  voyagea  and  tradea.  It  la  MHno> 
times  called  the  "maator'a  bat  money."  8 

Chit.  Com.  Law,  431. 

PRIMARY.  That  which  is  first  or  princi- 
pal;  as,  primary  evidence,  that  evidence 

which  Is  to  he  admitted  in  the  first  Instance, 
as  distinguished  from  secondary  evidence, 
which  is  allowed  only  wbon  primary  ofl- 

denre  cannot  be  had. 

PRIMARY  CONVEYANCES.    See  "Con- 


PRIMARY  EVIDENCE.  The  best  evidence 
of  which  the  case  in  its  nature  is  suscepti- 
ble.   3  Bout.  Inst  note  8068.  See 
dence." 

PRIMARY  OBLIGATION.  An  obligation 
which  is  the  principal  obj(^ct  of  the  (•oniract; 
for  example,  the  primary  obligation  of  the 
seller  is  to  deliver  the  thing  sold,  and  to 
transfer  the  tiUe  to  It  It  is  dlstlngulrihed 
from  the  accessory  or  secondary  obligation 
to  pay  damages  for  not  doing  so.  1  BouT. 
inat.  note  701. 

PRIMARY  POWERS.   The  principal  an- 

thorlty  given  by  a  principal  to  his  agent.  It 
differs  from  "mediate  powers."  Story.  Ag. 
i6«. 

PRIMATE.  In  ecclesiastiral  law.  An  arch- 
Uflhop  who  has  Jurisdiction  over  one  or  sev- 
eral other  metropolitans. 

PRIIIK  SKRJEANT.  The  queen's  llist  serw 
jeant  at  law. 

PRIMER  ELECTION.  A  term  USOd  to  Sig- 
nify first  choice. 
In  England,  when  coparcenary  lands  are 

divided,  unless  It  Is  otherwise  agreed,  the 
eldest  sister  has  the  first  choice  of  the  pur- 
parts. This  part  is  called  the  cnida  part. 
Sometimes  the  oldest  sister  makes  the  pai^ 
tftloB,  and  in  that  case,  to  prevent  pMtiallty, 
ahe  takes  the  last  choice.  Hob.  107;  Lltt 
If  843-245;  Bac.  Abr.  "Coparceners"  (U). 

PRIMER  FINE.  In  old  English  pracUce. 
A  fine  or  payment  which  was  due  to  the 

king  on  suing  out  the  writ  of  praecipe,  at 
the  commencement  of  the  proceedings  to 
levy  a  lino  of  lands.  S  BL  Oooun.  8S0. 

PRIMER  SEISIN.  In  English  law.  The 
right  which  the  king  had,  when  any  of  his 
tenants  died  seised  of  a  knight's  fee.  to  re- 
ceive of  the  heir,  provided  he  were  of  full 
age,  one  whole  year's  profits  of  the  lands. 
If  they  were  in  immediate  possesion,  and 
half  a  year's  profits,  if  the  lands  were  In  re- 
version, expectant  on  an  estate  for  life.  2 
BL  Gonun.  06. 

PRIMITIAE  (Lat)  In  English  law.  First 
fruits;  the  first  year's  whole  profits  of  a 
spiritual  preferment.  1  Bl.  Comm.  284; 
Crabh,  Hist  Eng.  Law,  868. 

PRIMO  EXCUTIBNOA  BST  VSRBA  VIS, 
ne  sermonls  vltio  obstruelur  ontllo»  sive  lex 
sine  argamentle.  The  fbrce  of  a  word  Is  to 

be  first  examined,  lest  by  the  fault  of  dic- 
tion the  sentence  be  destroyed,  or  the  law  be 
without  arguments.  Oo.  Lltt  68. 

PR  IMOGEN  ITU  RE.   The  State  of  being 

first  born;  the  eldest. 

Formerly  primogeniture  gave  a  title  in 
cases  of  descent  to  the  oldest  son  In  prefer- 
ence to  the  other  children.  This  unjust  dis- 
tinction has  been  iensrally  abolished  In  the 
United  States. 

PRIMOGENITUS  f  Laf  from  prima,  first, 
and  genitu*,  born  or  begotten).  In  old  Bng- 
UA  law.  A  first  bom  or  ddest 
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ton.  fol.  33;  1  Ves.  Sr.  290.  And  see  3  Itaute 
ft  S.  25;  8  Taunt  468;  3  Vera.  660. 

PRIMUM  DECRETUM  (Lat.>  In  the 
courts  of  admiralty,  this  name  is  given  to  a 
provisional  decree.  Bac.  Abr.  "Court  of  Ad- 
miralty" (E). 

PRINCE.    In  a  generftl  senae.  a  eover- 

elgn;  the  ruler  of  a  nation 'or  eCate.  The 
son  of  a  king  or  emperor,  or  the  issue  of  a 
royal  family;  as,  princes  of  the  blood.  The 
ehlef  of  any  body  of  men. 

By  a  clause  inserted  in  policies  of  insur- 
ance, the  inBur<'r  is  liable  for  all  losses  oc- 
casioned by  "arrpst  or  detainni.'iit  of  all 
klnga,  princes,  and  people,  of  what  nation, 
condition,  or  quality  ■oerer."  1  Bout.  Inst 
note  1218. 

PRINCEPS  (Lat.)  In  the  civil  law.  The 
prince;  ttie  emperor.  Quod  principi  placuit, 
lagia  helM  «l0or«m,  tliff  emperor's  pleasure 
has  the  force  of  law.  Inst  1.  8.  €. 

PRINCera  BT  RESPUBtICA  EX  JUSTA 
oauaa  poasimt  rem  meant  auferre.  Tlie  Iting 
and  the  cfmimonwealth,  for  a  Just  eauae,  can 
take  away  my  property.  18  Ooke,  IS. 

PRINCBP8   LEQIBUS   80LUTUS  EST. 

The  emperor  is  free  from  laws.  Dig.  1.  8. 
31;  Halifax.  Anal.  pref.  vl.,  vil..  note. 

PRINCEPS  MAVULT  D0MESTIC08  MIL- 
Ites  quam  stipendiaries  belllde  opponere 

casibus.  A  prince,  in  the  chancf's  of  war, 
had  better  employ  domestic  than  stipendiary 
troops.  Co.  Lttt  68. 

PRINCIPAL.  Leading;  chief;  more  im- 
portant. 

This  word  has  several  meanings.  It  is 
used  in  opposition  to  "aci  essary,"  to  show 
the  degree  of  crime  committed  by  two  per- 
sons. 

In  estates,  "principal**  ip  used  as  opposed 
to  "incident"  or  "accessory."  to  denote  the 
more  Important  subject  to  which  others  are 
appurtenant  or  ancillary,  as  in  the  rule: 
"The  Incident  shall  pass  by  the  grant  of  the 
principal,  Imt  imt  tlif  prini  Ipal  by  the  grant 
of  the  incident, — aixcssurmm  non  ducit.  sed 
tequUur  mtum  principale."  Co.  Litt.  152a. 

It  is  used  in  opposition  to  "agent,"  and  in 
this  sense  it  slBnincs  that  the  principal  is 
the  prime  mov«'r. 

It  is  used  in  opposition  to  "interest;"  as. 
the  principal  being  secured,  the  Interest  will 
follow. 

It  is  used  also  in  opposition  to  "surety," 
to  denote  tho  person  for  whom  the  siirety  is 
bound.  Thus,  we  say,  the  principal  is  an- 
swerable before  the  surety. 

Prlrx  ipal  is  used  also  to  fimotp  the  more 
important;  aa,  the  principal  i  erson. 

In  the  Bnglldi  law,  the  chief  person  In 
some  of  the  Inns  of  chancery  Is  called  "prin- 
cipal of  tho  house.  "  Principal  is  also  used 
to  dehiKtiatc  the  best  of  many  things:  as^,  the 
principal  bed,  the  principal  table,  and  the 
like. 

—In  Contracts.  Onp  who,  ho  ng  compe- 
tept  sui  juris  to  do  any  act  for  his  own  ben- 


efit or  on  his  own  account,  confides  it  to  an- 
other person  to  do  for  him.  1  Ltomat,  hk.  i, 
tit.  15.  Introd.;  Story,  Ag.  fi  3. 

 In  Criminal  Law.  Principals  in  criflW 

are  either  in  the  first  or  second  degree. 

A  principal  in  th.-  first  degree  is  the  one 
who  actually  commits  the  crime,  either  by 
his  own  hand,  or  by  an  Inanimate  acency  (4 
BL  Comm.  84;  2  Sumn.  fU.  S.l  482).  or  by 
an  Innocent  human  agent  (1  N.  Y.  173;  1 
Mass.  136). 

A  principal  In  the  second  degree  is  one 
who.  being  present  at  the  commission  of  a 
crime  by  another,  aids  and  abets  him  there- 
in. There  must  be  a  guilty  principal  in  the 
first  degree.  The  principal  In  the  osooai 
must  be  present,  but  constructive  preseaee. 
as  by  keeping  watch  at  a  distance,  is  aaf> 
firient  i,s::  N.  Y.  408;  13  Nev.  386),  and  the 
principal  in  the  second  degree  must  in  soaie 
manner  assist  or  abet  the  principal  offend- 
er; mere  presence  and  acquiescence  not  be- 
ing enough  (81  111.  333;  45  Cal.  293).  See 
••Aiding  and  Abetting;"  "Presence." 

The  distinction  between  prin'  ipals  and  ac- 
cessaries is  not  recognized  in  treason  or  in 
misdemeanors.  4  BL  Oomm.  88,  88^ 

PRINCIPAL  CHALLCNQE.  tee  «*Chal- 

lenge." 

PRINCIPAL  CONTRACT.  One  entered  in- 
to by  both  parties  on  their  own  aocoanti^  or 
In  the  several  quaUtieB  they 


PRINCIPAL  FACT.  The  main  fact  la  ln> 
sue.    The  fact  ultimately  to  t>e  proved. 

PRINCIPAL  LEGATEE.  In  the  statato  m 
to  right  to  letters  of  admlnlstratloB  widi 

will  annexed  means  general,  rather  thaa 
chief  or  most  important  2  How.  Pr.  ( ^^  flL; 
N.  T.)  184. 

PRINCIPAL  OBLIGATION.  That  oMfca- 
tion  which  arises  from  the  principal  obleet 
of  the  engagement  which  has  been  oontraet- 

ed  between  the  parties.  It  differs  from  an 
accessory  obligation.  For  example,  in  the 
sa'e  of  a  horse,  the  principal  obligation  of 
the  seller  is  to  deliver  the  horse;  the  obi i gar 
tlon  to  take  care  of  him  till  delivered  is  an 
ai  cossory  engagemmt.  Poth.  Obi.  note  1S2. 
By  principal  obligation  is  also  unCerstood 
the  engagement  of  one  who  becomes  boaai 
for  himself,  and  not  for  the  hoaeflt  of  an- 
other.   Poth.  Obi.  note  186. 

PRINCIPALIS  (Lat.  from  prinifi>.'<.  first  or 
chief).  In  civil  and  old  English  law.  Prin- 
cipal; a  principal  debtor.  Principalis  fit  hi- 
tor.  Fleta.  lib.  8.  c  63,  8  6.  Called  capitals 
debttor  (chief  drttor).  Id. 

PRINCIPALIS  DEBET  SEMPER  EXCUTI 
antequam  perveniatur  ad  fidei  Juseoree.  The 
principal  Should  always  be  eritanatad  Move 
coming  upon  the  snretiea.  8  Inst  18. 

PRINCIPIA  DATA  SEQUUNTUR  CON- 
comitantia.  Given  principles  are  fcHlowed 
by  their  ooncoDdtantsi 

PRINCIPIA  PROBANT,  NON  PROBAN- 

tur.  Principles  prove,  they  are  BOt 
3  Coke.  40.  See  "Principles.** 
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PRINCIPII8  OB8TA.  Oppose  beglnnliigs. 

Branch,  Princ. 

PRINCIPrORUM  NON  EST  RATIO.  There 
is  uo  reasoniag  of  principles.  2  BulsU  239. 
8m  "PrlndplM." 

PRINCIPIUM  iLat.  from  pii turps,  first). 
In  civil  and  old  English  law.  A  beginning. 
In  principio  donationis,  at  the  commence- 
nent  i>f  iIh"  gift.    Bracton,  fol.  ITh. 

A  principle;  a  maxim.  Analyzed  by  Lord 
Goke,  to  his  peeullar  mnnner,  to  be  quasi 
primum  caput  (the  first  head),  from  whirh 
many  cases  have  their  origin  or  beginning. 
Co.  Utt.  SOSa. 

PRINCIPIUM  EST  POTISSIMA  PARS 
Mljusque  rei.  The  beginning  is  the  most 
powerful  part  of  a  thing.   10  Colte,  49. 

PRINCIPLES.  By  this  term  is  understood 
trutbe  or  proposItionB  ao  clear  that  they  can- 

not  bp  proved  nor  contradicted  unlesK  by 
propositions  which  are  still  clearer. 

That  which  constitutes  the  essence  of  a 
body,  or  ito  conatltaent  parts,  i  Term  A. 
107.  See  "Patent" 

They  are  of  two  kinds:  One  when  the 
principle  is  universal,  and  these  are  known 
M  *%MUimf*  or  "maxims;"  as,  "no  one  can 
transmit  rights  which  he  has  not;"  "the  ac- 
cessorj-  follows  the  principal."  etc.  The  oth- 
er class  are  simply  called  "first  principles." 
These  principles  have  known  marks,  by 
which  they  may  always  be  recognised,  lliese 
are.  first,  that  they  are  so  clear  that  they 
eannot  be  proved  by  anterior  and  more  man- 
ifest tmtlM;  second,  that  they  are  almost 
universally  received;  third,  that  they  are  so 
strongly  impressed  on  our  minds  that  we 
conform  ourselves  to  than  whatever  may  be 
our  avowed  opinions. 

First  principles  have  their  source  In  the 
sentiment  of  our  own  existence,  and  that 
which  is  in  the  nature  of  things.  A  princi- 
ple of  law  Is  a  rule  or  axiom  which  is  found- 
ed in  the  nature  of  the  subject,  and  it  ex- 
ists before  It  Is  expressed  In  the  form  of  a 
rule.  Domat,  l.ois  Tiv.  liv.  prel.  tit.  1.  ?  2; 
ToulUer,  Dr.  Civ.  tit  prel.  note  17.  "The 
right  to  defend  one's  self  continues  as  long 
as  an  unjust  attack"  was  a  principle  before 
It  was  ever  decided  by  a  court;  so  that  a 
court  does  not  establish,  but  recoiEDlMS,  prtU' 
ciples  of  law. 

PRIOR  PETENS  (Lat.)  The  first  appU- 
oaot.   Priori  petenti.  to  the  first  applicant. 

PRIOR  TEMPORE,  POTIOR  JURE.  He 
who  Is  flrst  In  time  la  preferred  In  right 

Co.  T.ltt.  14a;  2  P.  Wms.  491;  1  Term  R. 
12?.:  9  Wheat.  (U.  S.)  Append.  24. 

PRIORITY.  Precedence.  Thus,  claims  aro 
■■Id  to  be  atlowsd  prlorltr  where  they  are 

■•tisfled  from  a  fund  befor-^  other  cPums 
against  the  same  are  allowed  to  participate. 

PRISAGE.  An  ancient  hereditary  reven'ie 
of  the  crown,  consisting  in  the  rlcht  to  take 
a  «ertain  quantity  from  <'arp  m  ,  of  wine  im- 
ported into  EtJigland.   In  Edward  l.'s  reign 


it  was  converted  into  a  pecuniary  duty  called 
"butlerage. '  2  dteph.  Comm.  56L, 

PRISE  (Fr.) 

 In  French  Law.  Prize;  captured  prop- 
erty.   Ord.  .Mar.  liv.  3.  tit.  9.    See  "Prize." 

Capture,  by  a  naval  force.  Emerig.  Tr. 
dea  Assur.  c.  IS,  sec.  18.  (  1. 

•  In  Old  English  Law.   Things  taken  of 

the  king  s  subjects  by  purveyors;  provisions 
taken  for  the  king's  use.  Coweil;  Artie,  sup. 
Chart  c.  2;  2  Reeve,  Hist  Eng.  Law.  238; 
Pleta,  lib.  2.  c.  60.  9  21. 

PRISEL  EN  AUTER  LIEU  (I^w  Fr.)  A 
taking  in  another  place;  a  plea  in  abatement 
in  the  action  of  replevin.  2  lid.  Raym.  1016. 
1017. 

PR  180  (Law  Lat.;  Law  Fr.  jnison,  from 
prise,  taken).  In  old  English  law.  ▲  prts- 
oner;  a  captive  in  war.  Spelman. 

A  prisoner,  or  Imprisoned  maleffector. 

Prison'  s  rcro,  sic  imprisonati.  hut  prisoners 
so  impriiioned.  Bracton,  ful.  123.  See  Fleta* 
Ub.  1.  e.  26»  S  6. 

PRISON.  A  public  building  for  confining 
peraoss,  either  to  insure  their  production  in 
court  as  accused  persons  and  witnesses,  or 
to  punish,  as  criminals. 

The  root  is  French,  as  is  shown  by  the 
Normaa  prltoas,  prisoners  (Kelham),  and 
French  prisons,  prisons  (Britt.  c.  11.  "De 
Prisons").  Originally  it  was  distinguished 
from  "gaol."  whleh  was  a  place  for  confine- 
ment, not  for  punishment  See  Jacob, 
"Gaol."  But  at  present  there  Is  no  such  dis- 
tinction. 

it  is  a  general  term  to  Include  jails,  penl- 
tentlartei^  etc 

PRISON  BOUNDS.   See  "Oaol  Liberties." 

PRISON  BREACH.  The  act  of  one  who  is 
lawfully  detained  on  a  criminal  charge,  or 
under  sentence  for  a  crime,  in  breaking  out 
of  the  pUmo  In  which  he  Is  detained,  against 
the  will  oi  the  person  ta7  whom  he  is  de^ 

tained. 

It  is  something  more  than  an  escape, — 
adding  thereto  a  breaking  out  of  custody. 
The  breaklnp;  must  be  actiuil,  but  need  not 
be  intentional.    Thus,  if  loose  bricks  on  top 
j  of  a  prison  wall  are  thrown  by  a  convict 
in  cHmblng  over  the  same.  It  Is  a  breach. 
;  Russ,  &  R.  458.    The  opening  of  a  window 
I  or  unlocking  of  a  door  in  the  course  of  an 
I  escape  coostltntes  a  breadL  SS  N.  J.  Law,. 

488. 

PRISONER.    One  held  in  oonflnement 

against  his  will. 

PRISONER  OF  WAR.  One  who  has  been 
captured  while  fighting  under  the  banner  of 
some  state.  He  is  a  prisoner,  although  never 
confined  In  a  prison.    Not  only  such  per* 

.=ons  as  a  belMeerent  -an  l.TwfuIIy  kill,  but 
;  all  who  may  be  separated  from  the  mass  of 
I  noneombataats  by  their  Importance  to  tho 

'  enemy's  state,  or  by  their  usefulness  to 
him  In  his  war.  may  be  made  prisoners  of 
v\ar    (Ih'nn.  Int.  Law.  1S7. 

,    Any  person  captured  and  held  by  the  mil- 
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Itary  power  whi!f>  carrying  on  war,  and  held 
MB  an  enemy  prisoner,  whether  rightly  or 
mrongfully  ao  h^.  1  Blili.  Crim.  Law,  {  65. 
note. 

PRIST  (T>aw  Fr.  ready).  A  formal  word 
used  in  the  days  o{  oral  pleading,  to  ex- 
prsM  a  tondttr  of  or  joinder  in  Ime. 

PRtUS  VITUS  LABORAVIMUS,  NUNC 
legibus.  We  labored  first  with  fiem,  now 
With  lawa.  4  Inst  .76. 

PRIVATE.  Affecting  or  belonpinp  to  in- 
dividuals, as  distinct  from  the  public  gener- 
ally; not  clothed  with  oAloe. 

PRI VATB  ACT.  An  act  operatlns  only  np- 

on  partiriilar  persons  and  private  concerns, 
ami  ratlu'r  an  exception  than  a  rule.  Opposed 
to  "public  act."  1  Bl.  Comm.  86;  1  Term  R. 
125;  Plowd.  28;  Dyer,  75,  lid;  4  Coke,  76. 
PrlTate  acta  ooght  not  to  be  noticed  by 
oonrta  nnleaa  pleaded. 

PRIVATE  BANKERS.  Such  as  engage  in 
the  business  of  banking,  without  having  any 
special  grant  of  authority  from  the  state.  80 
N.  Y.  226. 

PRIVATE  BILL  OFFICE.  An  office  of  the 
English  parliament  where  the  buaineas  of 
obtaining  private  acta  of  parliament  la  oon- 
dncted. 

PRIVATE  CARRIER.  A  carrier  who  is 
not  a  common  carrier,  because  he  does  not 
hold  himself  out  aa  ready  to  carry  all  per- 
sons who  may  employ  him. 

PRIVATE  CORPORATION.  Acorporation 
founded  by  a  private  individual,  or  the 
stock  of  whidi  is  owned  by  private  persons, 
such  as  a  hospital  or  college,  a  bank,  an 
insurance,  turnpike,  or  railroad  company. 
2  Kent,  Comm.  276* 

PRIVATE  EASEMENT.  One  the  enjoy- 
ment of  whldi  is  restricted  to  certain  indi- 
viduals. 

PRIVATE  HOUSE.  A  dwelling  place,  not 
open  for  the  accommodation  of  all  appli- 
cants who  come  lawfully  and  pay  regularly. 
A  boarding  house  for  the  accommodation  of 
such  only  as  are  accepted  by  the  proprietor 
is  a  private  house.  3  Brewat.  (Pa.)  344. 

PRIVATE  INTERNATIONAL  LAW.  See 

"Conflict  of  Laws;"  •"international  Law." 

PRIVATE  NUISANCE.    Sec  "Nuisance." 
PRIVATE  PERSON.  One  not  an  officer. 

PRIVATE  PROPERTY.  Within  the  con- 
stitutional requirement  of  compensation  for 
"private  property  taken  for  public  use."  it 
incladea»  of  course,  all  property  owned  by 
IndlTidnals,  and  also  certain  propprty  held 

by  public  tx)die8,  snnh  a?  municipal  corpora- 
tiona^  which  is  held  not  for  the  performance 
of  tito  public  duties  devolving  upon  it,  but 
for  purposes  not  deemed  strictly  public  and 
politicaL 


PRIVATE  RIGHTS.  Those  rights  which 
relate  to  the  person,  or  to  personal  or  real 
property  of  parttenlar  imdiyidnala  1  GMt 
Gen.  Frae.  8. 

PRIVATE  STATUTE.  A  statnr..  which  op- 
erates only  .upon  particular  persons  and  pri- 
vate oonoema.  1  BL  Oonun.  M.  Bse  *H3eD* 
eral  Stetnte."  • 

PRIVATE  WAY.  An  easement  of  one  per- 
son, or  of  any  number  of  persons  lean  than 
the  public  at  large,  to  pass  over  the  servient 

land  of  another  in  the  manner,  at  the  times, 
on  the  location,  and  for  the  purpose  allotted 
or  agreed  for  the  particular  way.  Blah.  Non* 
Cont  Law,  S  866. 

Private  ways  are  either  (1)  appurtenant, 
i.  c,  pertaining  to  some  particular  land,  or 
(2)  in  gross,  i.  personal  to  some  particu- 
lar indiyldual  at  indlvidnala.  t  BL  Comm. 
241. 

PRIVATE  WRONGS.  A  private  wrong, 
otherwise  termed  a  "tort"  or  "civil  injury," 
is  an  infringement  or  privation  of  the  civil 
rights  which  belong  to  individuals,  consid- 
ered merely  as  indivlduala.  4  Bl.  Comm.  5. 
See  'TabUe  Wrongs," 

PRIVATEER.  A  vessel  owned  by  one  or 

more  private  individuals, armed  and  equipped 
at  his  or  their  expense,  for  the  purpose  of 
tarrying  on  a  maritime  war,  by  the  author- 
ity of  one  of  the  belligerent  parties.  The 
commissions  issned  to  tatit  Tessels  are  gen- 
erally called  "lefffTP  of  marque." 

The  treaty  of  Paris  Cfl-  v.)  provides  for 
the  discontinuance  of  the  Qse  of  priTatoets 
except  as  against  such  powers  (of  which  the 
United  States  Is  one)  as  did  not  accede  to 
such  treaty,  and  the  general  policy  of  the 
United  States  ia  against  their  use.  See  1 
Kent,  Comm.  97. 


PRIVATIO  PRAESUPPONIT  HABITUR. 
A  deprivation  presupposes  a  pniiissliiii  S 

Rolle.  419. 

PRlVATiS  PACTIONIBUS  NGN  DUBIUM 
est  non  laedi  jus  caeterorum.  There  Is  no 

doubt  that  tlio  ri><iit,s  of  others  cannot  b-? 
prt^judiced  by  private  agreements.  Dig.  1. 
1 )  3.  pr.;  Broom,  Lsc  Max.  (M  Leadoft 

Ed.)  m. 

PRIVATORUM  CONVENTIO  JURI  PUB> 
lice  non  derogat.  Prirate  agreemente  can- 
not derofato  from  pnblie  law.  DIs.  60.  17. 

45.  1. 

PRIVATUM  COMMODUM  PUBLICO  CE- 
dit.  Private  yields  to  public  good.  Jenlb. 
Cent.  Gas.  378.  • 

PRIVATUM    INCOMMODUM  PUBLICO 

bono  pensatur.     Privato  inconTWUenoe  ia 

made  up  for  i»y  public  good. 

PRIVEMENT  ENCEINTE  (Law  Fr.)  A 
term  used  to  signify  that  a  woman  is  prac- 
nant.  but  ttot  qoick  with  child.  Wood.  Inst. 

662. 

PRIVIQNUS  (Lat.)   In  civU  law.   Son  of 
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a  hualNuid  or  wife  by  a  former  marriace;  a 
■tepMm.  CMt.  Lex.:  VIm^ 

PRIVILEGE.  An  exemption  or  Immunity 
peniliar  to  a  particular  person  or  body. 
Commonly  applied  to  the  various  special 
rights  and  lounmiltles  of  leglslatora,  and  to 
the  privllop:*'  of  witnesses  from  tOPtifyfnR  to 
certain  fai  ts  as  self-incriminating  ones.  See 
**Privileged  Communications." 

 In  Civil  Lam  A  right  which  the  na 

ture  of  a  debt  gives  to  a  creditor,  and  wUch 
entitles  him  to  bo  preferred  before  other 
creditora  Ck>de  La.  art.  3153;  Dallos,  "Prlv- 
!!««»;"  Domat.  Lola  CIt.  Ut.  S.  tit  1.  I  4. 
note  1. 

 In  Maritime  Law.  An  allowance  to  the 

master  of  a  ship  of  the  general  nature  with 
primage,  being  compensation,  or  rather  a 
gratnity.  enstomary  in  certain  trades,  and 
which  the  law  assumes  to  be  a  fair  and  cqul- 
ttd)le  allowance,  because  the  contract  on  both 
aides  is  made  under  the  knowledge  of  soeh 
uaage  by  the  parties. 

PRIVILEGE,  WRIT  OF.  A  process  to  en- 
ftoroe  or  maintain  a  privilege.  Gowell. 

PRIVILEGED  COMMUNICATIONS. 

 In  the  Law  of  Slander.  A  commnnlcar 

tlon  made  bona  fide  upon  any  subject  mat- 
ter in  which  the  party  coniinuiiiratinp  has 
mn  interest,-  or  in  reference  to  which  he  has 
a  duty,  if  made  to  a  person  having  a  coiv 
rcspondInK  InteroRt  or  duty,  although  It  con- 
tain criminatory  matter  which,  without  this 
privilege,  would  he  elMidennw  and  action- 
able. 

In  Evidenee.   Oommnnicatton  whldi 

the  law  refuses,  on  Rrotinds  of  public  policy, 
to  allow  to  be  disclosed  in  evidence.  The 
policy  prohibiting  such  disclosure  may  be 
(1)  political,  as  that  restraining  the  disclo- 
sure of  secrets  of  state.  (2)  Judirial.  as  that 
■wlii*  h  prohibits  the  disclosure  of  proceed- 
ings in  the  jury  room,  (3)  professional,  as 
that  which  forbids  the  dlsdosure  of  state- 
ments by  client  to  attorney,  or  (4)  social,  as 
that  which  restricts  the  disclosure  of  com- 
munications between  faoshMid  and  wife. 
Best,  Sv.  S  678. 

PRIVILEGED  COPYHOLDS.  Those  copy- 
holds which  are  held  according  to  the  cus- 
toms of  the  manor,  and  not  according  to  the 
will  of  the  lord.  They  inriudo  ancient  de- 
mesne and  customary  freehold.  2  Woodde- 
son,  Leet  9ZA9;  hMt,  Real  Prop.  6S;  1  Grahb. 
Seal  Prop.  709,  919;  S  BL  Oomm,  100. 

PRIVILEGED  DEED.  In  Scotch  law.  An 
instrument,  for  example,  a  testament,  in  the 
execution  of  which  certain  statutory  formal- 
ities usually  required  are  dispensed  with, 
either  from  neceiisity  or  expediency.  Ehrsk. 
Inst  8.  t.  Si;  Bell,  Diet 

PRIVILEGED  VILLENAGE.  In  old  18ng- 
lish  law.  A  spf'oifp  of  villfiiupe  in  which 
the  tenants  held  by  certain  and  determinate 
services;  otherwise  called  'Mllein  socage." 
Bmetoo,  foL  809.   Now  called  **priirlle8ed 


copyhold,"  Indttdlsf  the  t«iitr*  in 
demesne.  8  BL  Oomm.  99, 100. 

PRIVILEOI*.  See'HHmhIlBff  Oootraot" 

PRIVILEQIA  QUAE  RE  VERA  SUNT  IN 
praejudicium  relpublicae,  mania  tamen  ha* 
bent  epectoes  frontteplcia,  et  bonl  puMlcl 

praetextum,  quam  bonae' et  iegales  conces- 
slones;  sed  praetextu  licit!  non  debet  ad- 
mlttl  llllctum.  Privileges  which  are  truly  in 
prejudice  of  public  good  have,  however,  a 
more  specious  front  and  pretext  of  public 
good  than  good  and  legal  grants;  but.  un- 
der pretext  of  legaUty,  that  which  is  illegal 
ought  not  to  he  admitted.  11  Ooke^  88. 

PRIVILEGIUM  (pnva  lex,  i.  e.,  de  uho  ho- 
mine).  In  civil  law.  A  private  Um  inflict- 
ing a  punishment  or  conferring  a  reward. 
Calv.  Lex.;  Cicero,  de  Lege,  3,  19,  pro  Dome, 
17;  Vicat  Every  peculiar  right  by  which 
one  creditor  or  class  of  creditors  is  preferred 
to  another  in  personal  actlona  Vicat  Bv^ 
erj  privilege  granted  by  law  in  derogation 
of  common  right.  Mackeld.  Civ.  Law,  S8 
188,  189.  A  claim  or  lien  on  a  thing,  which, 
once  attaching,  continued  till  waiver  or  sat- 
isfaction, and  which  existed  apari  from  pos- 
session. So  at  the  present  day  In  maritime 
law,  e.  p..  the  lien  of  seamen  on  ship  for 
wages.  8  Pars.  Mar.  Law,  861-568. 

PRIVILEGIUM  CLERICALE  (Lat)  Bene- 
fit of  elsrgy  {q. «.) 

PRIVILEGIUM  EST  BENEPieiUM  PCR- 

sonale  et  extinguitur  cum  persona.  A  priv^ 
ilege  is  a  personal  benefit,  and  dies  with  the 
persML  8  Bnlst  8. 

PRIVILEGIUM  EST  QUASI  PRIVATA 
lex.   A  privilege  is,  aa  it  were,  a  privats 

law.   2  Bulst.  189. 

PRIVILEGIUM  NON  VALET  CONTRA 
rempublloam.  A  privilege  avails  not  against 

the  commonwealth.  Bac.  Max,  2.'?;  Rroom, 
Leg.  Max.  (3d  London  Ed.)  17;  Noy,  Max. 
(9th  Ed.)  84. 

PRIVITY  (Law  Ft.  prititie).  ConnecUon; 
interest:  mutuality  of  interest;  such  as  SubK 
sists  between  the  immediate  parties  to  a  con- 
tract, as  between  lessor  and  Ipsspp;  other- 
wise called  "personal  privity,"  or  "privity 
of  contract.*'  8  Coke,  88a:  Lltt  Sf  400, 481. 
But  this  does  not  socm  to  be  privity  in  Its 
proper  sense,  for  privie.s  are  they  who  are 
not  parties.   See  "Privy." 

A  derivative  kind  of  interest,  founded 
upon  or  growing  out  of  the  contract  of  an- 
other, as  that  which  subsists  Vir.tween  an 
heir  and  his  ancestor,  between  an  executor 
and  testator,  and  between  a  lessor  or  losses 
and  his  asFlgnee.    3  Coke,  23a. 

The  mutual  or  successive  relationship  to 
the  same  rights  of  property.  1  OrssnL  Bt. 
M  ^  6  How.  (U.  8.)  60. 

PRIVY.  One  who  Is  a  partaker  or  has  any 
part  or  interest  in  any  action,  matter,  or 
tuns.  Co.  UttSTls. 

One  who  has  «n  intsroit  In  as  oitste  en> 
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ated  by  another,  or  in  a  contract  or  convey- 
ance to  which  he  is  not  a  party. 

A  mutual  or  successive  relationship  of  I 
persons. 

Privity  may  be: 

(1)  Of  contract,  being  the  relation  which 
exists  between  the  immediate  parties  to  a 
contract. 

(2)  In  estate,  as  between  lessor  and  les- 
see. 

(3)  In  blood,  as  between  an  heir  and  his 
ancestor.  | 

(4)  In  representation,  as  between  a  tes- 
tator and  his  executors.  { 

(5)  In  tenure,  as  between  a  lord  and  his' 
feudal  tenanta 

(6)  In  person,  as  between  husband  and  ; 
wife  or  trustee  and  beneficiary. 

(7)  In  possession,  as  between  Joint  ten- 
ants or  tenants  in  common. 

(8)  In  law,  as  where  the  law  casts  land 
upon  another  without  privity  of  blood  or  es- 
tate, as  by  escheat. 

A  more  general  division  has  been  made  In- 
to privies  in  estate,  privies  in  blood,  and 
privies  in  law.    1  Greenl.  Ev.  §  189. 

PRIVY  COUNCIL.  The  chief  council  of 
the  sovereign,  called,  by  pre-eminence,  "The 
Council,"  composed  of  those  whom  the  king 
appoints.   1  Bl.  Comm.  229-232. 

By  St.  Charles  II..  In  1679,  the  number  was 
limited  to  thirty, — fifteen  the  chief  olBcers 
of  the  state  er  virtute  officii,  the  other  fif- 
teen at  the  king's  pleasure;  but  the  number 
Is  now  Indefinite.  A  committee  of  the  privy 
council  is  a  court  of  ultimate  appeal  in  ad- 
miralty causes  and  causes  of  lunacy  and  id- 
iocy (3  P.  Wms.  108).  and  from  all  domin- 
ions of  the  crown  except  Great  Britain  and 
Ireland  (1  Wooddeson,  Lect.  157b:  2  Steph. 
Comm.  479;  3  Steph.  Comm.  425.  432). 

PRIVY  SEAL.  In  English  law.  A  seal 
which  the  king  uses  to  such  grants  or  things 
as  pass  the  great  seal.   2  Inst.  554.  | 

PRIVY  SIGNET.    The  seal  which  Is  first 
used  In  making  grants,  etc.,  of  the  crown. ; 
It  Is  always  in  custody  of  the  secretary  of 
state.    2  Bl.  Comm.  347;  1  Wooddeson.  Lect. 
250;  1  Steph.  Comm.  571. 

PRIVY  VERDICT.  In  practice.  A  verdict 
given  privily  to  the  judge  out  of  court,  but 
which  was  of  no  force  unless  afterwards  af- 
firmed by  a  public  verdict  given  openly  in 
court.   3  Bl.  Comm.  377.   Now  disused. 

PRIZE. 

 In  Maritime  Law.    The  apprehension 

and  detention  at  sea  of  a  ship  or  other  ves- 
sel, by  authority  of  a  belligerent  power,  ei- 
ther with  the  design  of  appropriating  It. 
with  the  goods  and  effects  it  contains,  or 
with  that  of  becoming  master  of  the  whole 
or  a  part  of  its  cargo.    1  C.  Rob.  Adm.  228. 

The  vefi.sel  or  goods  thus  taken. 

Goods  taken  on  land  from  a  public  ei^my 
are  called  "booty;"  and  the  dlstlncti^^be- j 
tween  a  prize  and  booty  consists  in  this.  | 
that  the  former  is  taken  at  sea.  and  the  lat- 1 
ter  on  land. 

 In  Contracts.   A  reward  which  Is  of- 


fered to  one  of  several  persons  who  shall 
accomplish  a  certain  condition;  as,  if  an 
editor  should  offer  a  silver  cup  to  the  indi- 
vidual who  shall  write  the  best  essay  in  fa- 
vor of  peace.  In  this  case  there  Is  a  con- 
tract subsisting  between  the  editor  and  each 
person  who  may  write  such  essay  that  be 
will  pay  the  prize  to  the  writer  of  the  best 
essay.   Wolff.  Dr.  Nat  §  675. 

A  thing  which  is  won  by  putting  Into  a 
lottery. 

PRIZE  COURT.  In  English  law.  That 
branch  of  admiralty  which  adjudicates  upon 
cases  of  maritime  captures  made  in  time  of 
war.  A  special  commission  issues  in  Eng- 
land, in  time  of  war.  to  the  Judge  of  the 
admiralty  court,  to  enable  him  to  hold  such 
court.   See  "Admiralty." 

Some  question  has  been  raised  whether  the 
prize  court  Is  or  Is  not  a  separate  court  from 
the  admiralty  court.  Inasmuch  as  the  com- 
mission is  always  issued  to  the  Judge  of  that 
court,  and  the  forms  of  proceeding  are  sub- 
stantially those  of  admiralty,  while  the  law 
applicable  is  derived  from  the  same  sources, 
the  fact  that  the  commission  of  prize  is  only 
issued  occasionally  would  hardly  seem  to 
render  the  distinction  a  valid  one. 

In  the  United  States,  the  admiralty  court* 
dis<  harge  the  duties  both  of  a  prize  and  an 
instance  court. 

PRIZEFIGHT.  A  personal  combat  be- 
tween men.  without  weapons.  In  public  and 
by  agreement,  for  a  prize  or  reward.  67 
Miss.  352. 

PRO.  In  Latin  phrases.  A  preposition 
meaning  "for." 

PRO  BONO  ET  MALO.  For  good  and  for 
evil, 

PRO  CONFESSO  (Lat.  as  confessed).  In 
equity  practice.  A  de<"ree  taken  where  the 
defendant  has  either  never  appeared  in  the 
suit.  or.  after  having  appeared,  has  neglect- 
ed to  answer.  1  Daniell.  Ch.  Prac.  479:  Ad- 
ams. Eq.  327.  374;  1  Smith.  Ch.  Prac.  254. 

PRO  DEFECTU  EMPTORUM.    For  want 

(failure)  of  purchasers. 

PRO  DEFECTU  EXITUS.   For,  or  In  case 

of.  default  of  issue.    2  Salk.  620. 

PRO  DEFECTU  HAEREDIS.   For  want  of 

an  heir. 

PRO  DEFECTU  JUSTITIAE.  For  defect 
or  want  of  justice.    Flcta.  lib.  2.  c  62.  §  2. 

PRO  DEFENDENTE  (Law  Lat.)  For  the 
defendant.  Vaughan,  65.  Commonly  abbre- 
viated, pro  def.  Hardr.  passim.  ".Morton. 
pro  querent.  Blackstone,  pro  def."  1  W.  BL 
532. 

PRO  DERELICTO  (I^t)  As  derelict  or 
abandoned.  A  species  of  usucaption  in  the 
civil  law.  The  title  of  Dig.  41.  7.  Quod  pro 
derelicto  habitum  est.  what  is  held  as  dere- 
lict.   Id.  41.  7.  4. 

PRO  DIGNITATE  REGALI.  In  considera- 
tion of  the  royal  dignity.   1  Bl.  Comm.  223. 
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PRO  DIVISO.  As  dlTlded,  «.  in 
mltj. 

PRO  DONATO.  As  a  Rift;  M  in  eue  of 
Sift;  by  title  of  gift    A  speolM  of  UMCap- 

Uon  in  the  oivll  law.  Dig.  41.  e.  See  Id.  8. 


PRO  POSSB  SUO.  To  the  extent  of  bit 
power  or  ability.  Bracton,  foL  109. 

PRO  POSSESSORE.    As  a  possessor;  by 


title  of  a  possessor. 
S.U. 


Dig.  41.  6.    See  Id.  6. 


PRO  POSSESSORE  HABRTUR  QUI  DOLO 

PRO  DOTE.   As  a  dowry ;  by  title  of  dow-  Injurlave  desift  possidere.   He  Is  ostoemod  a 


A  species  of  usucaption.  Dig.  41.  9. 
Id.  S.  S.  IS.  1. 


PRO  CMPTORE.  Ae  a  imrehaaer;  Iqr  the 

title  of  a  purchaser.  A  species  of  OBQca^ 
Uon.    Dig.  41.  4     See  Id.  5.  3.  13.  1. 

PRO  EO  QUOD  (Lat.)  In  pleading.  For 
fhia  that.   This  1b  a  phraae  of  afflrmatloo. 

and  Is  stiffiriently  direct  and  positive  for  in- 
troducing a  material  averment.  1  Saund. 
117.  note  4^:  2  Chit  PL  S<9^S;  Gonld*  PI. 
c  3,  8  34. 

PRO  PACTI.  Aa  a  fact 

PRO  FALSO  CLAMORE  SUO.  A  nominal 
amercement  of  a  plaintiff  for  "his  false 
claim,"  which  lased  to  be  inserted  in  a  Judg- 
ment for  tlie  defendant.  Obeoleta 

PRO  FORMA.    As  a  matter  of  form,  t 

East.  232;  2  Kent,  Comm.  245. 

PRO  HAC  VICE.  For  thla  turn;  for  tlila 
one  ^rticalar  occasion. 


possessor  whose  possession  has  been  dis^ 
tnrbed  by  fraud  or  injury.  Off.  Exec.  166. 

PRO  QUERENTE  (Lat)  For  the  plain- 
tUf ;  QSoaUy  abbreviated  pro  quer, 

PRO  RATA  (Lat.)    According  to  the  rate, 

proportion,  or  allowance.  A  creditor  of  an 
Insolvent  estate  Is  to  be  paid  pro  rota  with 
creditorB  of  the  same  olass. 


^^PRO  ILLA  VICE. 


For  that  turn.  3  Wils. 


PRO  INDBPRNSO.  As  undefended;  as 
making  no  defense.  A  phraae  in  old  prao* 
tlce.  Fleta.  lib.  1.  c.  41,  §  7. 

PRO  IN  DIVISO  (l.at.)  For  an  undivided 
I>art  The  possession  or  occupatton  of  lanSa 
or  tenements  belonging  to  two  or  more  per- 
sons, and  where,  conseqaently.  neither 
knows  his  sereral  portion  till  divided.  Bnuy 
ton.  lib.  5. 

PRO  INTERE88E  SUO  (Lat)  According 
to  his  Interest 


PRO  LAE8I0NE  FIDEI. 
flyth.  SBI.Oomm.52. 


For  breach  of 


PRO  RE  NATA  (Lat) 
as  it  may  arise. 


Vot  tha  oocaslon 


PRO  LEGATO.  As  a  legacy;  by  the  title 
of  a  legacy,  A  epedes  of  nsoMptlon.  Dig. 
4L8. 


PRO  LUCRARI  (Law  Lat.) 
Fleta,  libb  6,  c.  7,  i  IS. 

PRO  MAJORI  CAUTBIA. 
eatttlon. 


For  to  gain. 
For  svMter 


PRO  NON  SCRIPTO  (Lat)  As  not  writ 
ten;  as  though  it  had  not  been  written;  as 
never  written.  Ambl.  189.  Pro  non  terifUa, 
aa  void.  7  wna  Ik  B.  SSS. 

PROOPEREETLABORB(LawLat)  Tor 

work  and  labor. 

PRO  PARTIBU8  LIBERANDIS.  An  an- 
cient writ  for  partition  of  lands  between  oo> 
helna  Beg.  Orig.  S16. 


PRO  SALUTE  ANIMAE.  For  the  good  of 
his  soul.  All  prosecutions  in  the  ecclesias- 
tical courts  are  pro  salute  aalSMe;  hence  It 
will  not  be  a  temporal  damage  founding 
an  action  for  slander  that  the  words  spoken 
put  any  one  in  danger  of  such  a  suit.  3 
Steph.  Comm.  (7tb  Ed.)  SOdn,  487;  4  Stepb. 
Comm.  807. 

PRO  SE.  For  hims^;  in  his  own  behalf; 
In  penNm. 

PRO  SOCIO,  For  a  partner;  the  name  at 
an  acti<m  in  bebalf  of  a  partner.  A  title  of 
the  etvll  law.  Dig.  17.  8;  Code,  4.  87. 

PRO  SOLI  DO.  For  the  whole;  aa  one; 
Jointly;  without  division.  Dig.  50. 17. 14L  1. 

PRO  TANTO  (Lat)  Forsomudh.  See  17 
Serg.  «  R.  (Fa.)  400. 

PRO  TEMPORE.  For  the  time  being; 
temporarily;  provisionally. 

PROBABILITY.  Likelihood:  consonance 
to  reason;  for  example,  there  Is  a  strong 
probability  that  a  man  of  good  moral  char- 
acter, and  who  has  heretofore  been  remark- 
able for  truth,  will,  when  examined  as  a  wit- 
ness under  oatli.  !>  II  the  truth;  and.  on  the 
contrary,  that  a  man  who  has  been  guilty 
of  perjury  will  not  under  the  ssme  drcnm- 
stances,  tell  the  truth.  The  former  will 
therefore  be  entitled  to  credit,  while  the  lat- 
ter will  not. 

It  is  not  as  strong  an  expression  aa 
"proof."  "Demonstration  produces  certain 
knowledge;  proof  produces  belief  and  prolH 
ability  opinion."    19  S.  C.  39. 

PROBABLE.  Having  the  appearance  of 
truth;  appearing  to  be  founded  In  reason. 

PROBABLE  CAUSE.  Such  a  sUte  of  facU 
as  to  make  it  a  reasonable  presumption  that 
their  supposed  existence  waa  the  cause  of  ac- 
tion. 

The  principal  technical  use  of  the  phra.se 
is  to  define  the  degree  of  certainty  wliich 
will  Justify  one  in  Instltatlng  a  criminal 
prosecution,  and  relieve  from  liability  for 
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maliciouB  prosecution  should  the  charge 
prove  unfounded. 

Ab  bo  used,  "probable  cause"  1b  such  a 
state  of  facts  known  to  and  influencing  the 
prosecutor  as  would  lead  a  man  of  ordinary 
caution  and  prudence,  acting  conscientious- 
ly, impartially,  reasonably,  and  without  prej- 
udice, to  believe,  or  entertain  an  honest  and 
strong  suspicion,  that  the  person  accused  is 
guilty.  Hilllard.  Torts,  c.  12,  5  18;  81  Ala. 
220;  62  N.  Y.  19. 

Belief  in  the  guilt  of  the  person  accused 
must  exist  (67  Wis.  350),  but  Is  not  in  itself 
sufficient  (56  Mich.  367),  if  ordinary  care, 
diligence,  and  impartiality  were  not  exer- 
cised (60  Miss.  916). 

PROBABLE  EVIDENCE.  Presumptive  evi- 
dence is  so  called,  from  its  foundation  in 
probability.    Butler,  Anal.  Introd. 

PROBABLE  REASONING  (Lat.  arffumen- 
turn  verisimile).  In  the  law  of  evidence. 
Reasoning  founded  on  the  probability  of  the 
fact  or  proposition  sought  to  be  proved  or 
shown;  reasoning  in  which  the  mind  exer- 
cises a  discretion  in  deducing  a  conclusion 
from  premises.   Burr.  Circ.  Ev.  22,  23. 

PROBANDI  NECESSITAS  INCUMBIT 
illi  qui  agit.  The  necessity  of  proving  lies 
with  him  who  sues.   Inst  2.  20.  4. 

PROBATE  COURTS.  See  "Court  of  Pro- 
bate," 

PROBATE  OF  A  WILL.  The  proof  before 
an  officer  or  court  authorized  by  law  that  an 
instrument  offered  to  be  proved  or  recorded 
is  the  last  will  and  testament  of  the  deceased 
person  whose  testamentary  act  it  is  alleged 
to  be. 

In  some  jurisdictions,  the  term  is  loosely 
used  to  denote  the  proof  of  claims  against 
estates,  etc. 

• 

PROBATIO  (Lat.)  Proof:  more  particu- 
larly direct,  as  distinguished  from  indirect, 
or  circumstantial,  evidence. 

PROBATIO  MORTUA,  Dead  proof;  that 
is,  proof  by  inanimate  objects,  such  as  deeds 
or  other  written  evidence. 

PROBATIO  PLENA.  In  the  clvlllaw.  Full 
proof;  proof  by  two  witnesses,  or  a  public 
instrument.  Halifax,  Civ.  Law,  bk.  3,  c.  9, 
No.  25;  3  Bl.  Comm.  370. 

PROBATIO  SEMI-PLENA.  In  the  civil 
law.  Half-full  proof;  half-proof.  Proof  by 
one  witness,  or  a  private  Instrument.  Hal- 
ifax. Civ.  Law.  bk.  3.  c.  9.  No.  25;  3  Bl. 
Comm.  370. 

PROBATIO  VIVA.  Living  proof;  that  is, 
proof  by  the  mouth  of  living  witnesses. 

PROBATION.  The  evidence  which  proves 
a  thing.  It  is  either  by  record,  writing,  the 
party's  own  oath,  or  the  testimony  of  wit- 
nesses. Proof.  It  also  signifies  the  time  of 
a  novitiate;  a  trial.    Nov.  r». 

PROBATIONE8  DEBENT  ESSE  EVI* 
<<*nteB,  id  est,  perapicuae  et  faciles  intelllgi. 


Proofs  ought  to  be  made  evidenti  that  is, 
clear  and  easy  to  be  understood.  Co.  LitL 
283. 

PROBATIS  EXTREMIS,  PRAESUMITUR 
media.  The  extremes  being  proved,  the  in- 
termediate proceedings  are  presumed.  1 
Greenl.  Ev,  S  20. 

PROBATIVE.  In  the  law  of  evidence. 
Having  the  effect  of  proof. 

PROBATIVE  FACT.  In  the  law  of  eri- 
dence.  A  fact  which  actually  has  the  effect 
of  proving  a  fact  sought;  an  evidentiary 
fact   1  Benth.  Jud.  Ev.  18. 

PROBATOR.  In  old  English  law.  Strict- 
ly, an  accomplice  In  felony  who.  to  save 
himself,  confessed  the  fact,  and  charged  or 
accused  any  other  as  principal  or  acces- 
sary, against  whom  he  was  bound  to  make 
good  his  charge.  It  also  signified  an  ap- 
prover, or  one  who  undertakes  to  prove  a 
crime  charged  upon  another.  Jacob. 

PROBATORY  TERM.  In  the  BriUsh  courU 
of  admiralty,  after  the  issue  is  formed  be^ 
tween  the  parties,  a  time  for  taking  the  tes- 
timony Is  assigned.  This  is  called  a  "pro- 
batory term." 

This  term  Is  common  to  both  parties,  and 
either  party  may  examine  his  witnesses. 
When  good  cause  Is  shown,  the  term  will  be 
enlarged.  2  Brown,  Civ.  Law,  418;  Dunl. 
Adm.  Prac.  217. 

PROBI  ET  LEGALE8  HOMINES  (LaL) 

Good  and  lawful  men;  persons  competent,  in 
point  of  law,  to  serve  on  juries.  Cro.  EUx. 
654.  751;  Cro.  Jac.  635;  Mart.  A  Y.  (Tenn.) 
147;  Hardin  (Ky.)  63;  Bac.  Abr.  "Juries" 
(A). 

PROBITY.  Justice;  honesty.  A  man  of 
probity  Is  one  who  loves  justice  and  hon- 
esty, and  who  dislikes  the  contrary.  WoUL 
Dr.  Nat.  §  772. 

PROCEDENDO  (Lat.)  In  practice.  A  writ 
which  issues  where  an  action  Is  removed 
from  an  Inferior  to  a  superior  jurisdiction 
by  habeas  corpus,  certiorari,  or  writ  of 
privilege,  and  It  does  not  appear  to  such  su- 
perior court  that  the  suggestion  upon  which 
the  cause  has  been  removed  Is  sufficiently 
proved;  In  which  case,  the  superior  court 
by  this  writ  remits  the  cause  to  the  court 
from  whence  it  came,  commanding  the  In- 
ferior court  to  proceed  to  the  final  hearing 
and  determination  of  the  same.  See  1  (Jhit. 
575;  2  W.  Bl.  1060;  1  Strange,  527:  6 
Term  R.  365;  4  Bam.  A  Aid.  535;  16  K&st, 
387. 

It  also  Issues  where  an  Inferior  court  un- 
warrantably delays  in  giving  judgment,  3 
Bl.  Comm.  109;  4  Minor,  InsL  276.  301. 

PROCEDENDO  ON  AID  PRAYER.    If  one 

pray  In  aid  of  the  crown  In  real  action,  and 
aid  bo  granted,  it  shall  be  awarded  that  he 
sue  to  the  sovereign  In  chancery,  and  the 
justices  in  the  common  pleas  shall  stay  un- 
til this  writ  of  procedendo  de  loquela  come 
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PROCEDURE.  The  rule  of  pleading  and 
Iknctioe  by  which  rights  are  enforced.  It 
Is  fenenllj  ooaaldared  aa  not  Indattnc  the 
tew  of  ovidfliioo. 

PROCEEDING.  In  its  general  acceptation, 
this  word  means  the  form  in  which  actions 
are  to  be  brought  and  defended,  the  manner 
of  Intervening  In  suits,  of  conducting  them, 
the  mode  of  deciding  them,  of  opposing  Judg- 
ments, and  of  executing. 

In  a  narrower  aanae^  any  act,  in  the  oonrse 
of  an  action,  dono  to  acbtete  a  glTtn  end. 

A  prescribed  mode  of  action  to  can7  Into 
effect  a  right   1  Duer  (N.  Y.)  620. 

Ordinary  proceedings  Intend  the  regular 
and  usual  mode  of  carrying  On  a  sodt  llif  dne 
course  at  conimou  law. 

Summary  proceedings  are  those  where  the 
matter  in  dispute  is  decided  without  the  in- 
torentiOD  of  a  Jury.  These  mnst  be  aotiior 
iaed  by  the  legislature,  except,  perhaps,  in 
eases  of  contempt,  for  such  proceedings  are 
unknown  to  the  common  law. 

In  Lou  i  Plan  a  there  Is  a  third  kind  of  pro- 
ceeding, known  by  the  name  of  "executory 
proceeding,"  which  is  resorted  to  in  the  fol- 
lowing cases:  When  the  creditor's  right 
arises  from  an  act  importing  a  confession  of 
Judgment,  and  which  contains  a  privilege  or 
mortgage  In  his  favor;  or  when  the  cred- 
itor denuukds  the  execntlOB  of  a  Jndgment 
which  has  heen  rendered  by  a  tribunal  dif- 
ferent from  that  within  whose  Jurisdiction 
the  execution  is  sought.  Code  La.  art  732. 

In  New  York,  and  some  other  states,  the 
code  of  practice  divides  remedies  Into  ac- 
tloiiB  and  s])f(  ial  proceedings.  An  action  Is 
a  regular  Judicial  proceeding,  in  which  one 
party  proseentes  another  pwty  for  the  en- 
forcement or  protection  of  a  right,  the  re- 
dress or  prevention  of  a  wrong,  or  the  pun- 
lllunent  of  a  public  offense.  Every  other 
remedy  la  a  apodal  proceeding.  Code  N.  T. 
§  2. 

PROCEEDS.  Money  or  articles  of  value 
arislDg  or  obtained  from  the  sale  of  prop- 
erty. Goods  purchased  with  money  arising 
from  the  ssle  of  other  goodie  or  obtained  on 
their  credit,  are  proceeds  of  such  goods.  2 
Pars.  Mar.  Law,  201,  202.  The  sum,  amount, 
or  TBhie  of  gooda  told,  or  converted  Into 
money.  Wharton. 

It  is  a  term  of  equivocal  import,  depend- 
ing on  the  conteszt  89  Fa.  8t  48. 

PROCERE8  (Lat.)  The  name  by  which 
the  chief  magistrates  in  cities  were  formerly 
known.  8t  Armand.  Hist.  Eq.  88. 

PROCES  VERBAL.  In  French  law.  A 
true  relation  in  writing,  in  due  form  of  law, 
Of  what  baa  been  done  and  said  verbally  In 
the  preeenee  of  a  public  officer,  and  what  he 
himself  dops  upon  the  occasion.  It  la  a  ipe- 
elea  of  inquisition  of  office. 

The  procet  ««rbol  dionld  be  dated,  contain 
the  name,  qualitlep.  and  residence  of  the  pub- 
lic functionary  who  makes  it,  the  cause  of 
complaint,  the  exletenoe  of  the  crime,  that 


wtatab  servee  to  sabotantlate  the  charge^ 

point  out  Its  nature,  the  time,  the  place, 
the  circumstances,  state  the  proofs  and  pre- 
sumptions, describe  the  place, — In  a  word, 
everything  calculated  to  ascertain  the  tmth. 
It  must  be  signed  by  the  offlo«r.  Dalloa. 

PROCESS. 

——In  Practice.  The  means  of  eompelllnr 

a  defendant  to  appear  in  court,  after  suing 
out  the  original  writ,  in  civil,  and,  after  in- 
dictment, in  criminal,  cases.  In  a  broader 
sense,  all  writs  and  mandatea  issued  In  the 
course  of  the  proceeding.   15  Fla.  410. 

The  method  taken  by  law  to  compel  a  com- 
pliance with  the  origliial  writ  or  commands 
of  the  court 

In  a  strict  sense,  "process"  Is  conflned  to 
the  "tnnrintft  of  a  couTt  uuder  Its  seal,  where- 
by a  party  or  an  officer  of  the  court  Is  eomp 
manded  to  do  certain  acts.  Thus,  the  sum- 
mons used  in  many  states,  signed  by  plain- 
tiff's attorney  only,  la  not  proosea,  U  Iflna. 
80;  17  Ore.  564. 

In  civil  causes.  In  all  real  actions  and  for 
Injuries  not  committed  against  the  peace, 
the  first  step  was  a  summons,  which  wMt 
served  In  personal  actions  by  two  persona 
called  summoners.  In  real  actions  by  erect- 
ing a  white  stick  or  wand  on  the  defendant's 
gronnda  If  tiila  aommons  was  disregar  ii  d, 
the  next  step  was  an  attachment  of  the 
goods  of  the  defendant,  and  in  case  of  tres- 
passes the  attachment  Issued  at  once  with- 
out a  summona  If  th^  attachment  failed,  a 
distringas  issued,  which  was  contlnned  till 
he  appeared.  Here  process  ended  in  inju- 
ries not  committed  with  force.  In  case  of 
sndi  Inlnrles,  an  arrest  of  the  person  was 
provided  for.  See  "Arrest"  In  modem 
practice  some  of  these  steps  are  omitted; 
but  the  practice  of  the  different  states  is  too 
various  to  admit  tracing  here  the  differences 
which  have  resnlted  from  retaining  differ^ 
cut  i^tt'ps  of  the  process. 

In  the  English  law,  process  in  civil  causes 
la  called  'Vnlglnal*'  process,  when  it  la  found- 
ed upon  the  original  vrrit;  and  also  to  distin- 
guish it  from  mesne  or  intermediate  process, 
which  issues  pending  the  suit  upon  some 
collateral  interlocutory  mattOT,  as,  to  sum- 
mon Juries,  witnesses,  and  the  like.  "Mesne^ 
proces-s  is  also  soinotimes  put  in  contradla' 
tlnction  to  "final"  process,  or  process  of  eze> 
cDtion;  and  then  It  signifies  all  proeesa 
whii  h  intervenes  between  the  beginning  and 
end  of  a  suit  3  BL  Comm.  279.  And  this  Is 
the  modem  nsage.  81  N.  J.  Law,  281. 

 In  Patent  Law.  The  art  or  method  by 

which  any  particular  result  is  produced. 

A  process,  eo  wmine,  is  not  made  the  sub- 
ject of  a  patent  In  our  act  of  congress.  It 
is  Inciudrd  under  the  general  term  '*niefol 
art."  Where  a  k  suit  or  t  ffect  Is  produced 
by  chemical  action,  by  the  operation  or  appli- 
cation of  some  element  or  power  of  nature, 
or  of  one  substance  to  another,  such  modee, 
methods,  or  operations  are  called  "process- 
ee.**  A  new  process  is  usually  Die  result  of 
discovery;  a  machine,  of  invention.  The  arts 
of  tanning,  dyeing,  making  waterproof  cloth, 
valoanlsing  India  rubber,  smelting  ores,  and 
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numerous  othen^  arr-  nKually  carried  on  by 
"processee,"  u  disUnsuialied  from  "ma- 
eliin«&"  Bnt  the  tem  "prooeas"  Is  often 
employed  IBOW  vaguply  In  a  serondary  sense. 
In  which  it  cannot  be  the  subject  of  a  patent. 
Tlmi^  we  say  that  a  board  is  undergoing  the 
pxoeess  of  being  plaiH^l.  prain  of  being 
ground,  iron  of  being  liaimmTed  or  rolled. 
Here  the  term  Is  u.sed  subjectively  or  pas- 
sively, as  applied  to  the  material  operated 
OB,  tad  not  to  the  method  or  mode  of  pro- 
duHng  that  operation,  which  is  by  mechan- 
ical means,  or  the  use  of  a  machine,  as  dis- 
tinguished from  a  process,  in  this  use  of 
the  term  it  represents  the  function  of  a  ma- 
chine, or  the  effect  produced  by  it  on  the 
material  subjected  to  the  action  of  the  ma- 
chine, and  does  not  constitute  a  patentable 
snhject  matter,  heeanse  there  cannot  he  a 
valid  pntrnt  for  the  function  or  abstract  ef- 
fect of  a  machine,  but  only  for  the  machine 
which  produces  It  15  How.  (U.  8.)  267,  268. 
See  2  Bam.  *  Aid.  249. 

PROCESS  or  QARNISHMENT.  8ee*'Qar 

nifhrnent." 

PROCESS  OF  I.AW.  See  "Due  Process  of 
Law." 

PROCESS  ROLL.  In  prac  lice.  A  roll  us^d 
for  the  entry  of  process  to  save  the  statute 
Of  limiUUons.   1  Tidd.  Prac.  161,  162. 

PROCESSIONING.  .\  tprm  uscfl  to  denote 
the  manner  of  a.Hr«'rtainiug  the  boundaries 
of  land.  It  consists  in  a  survey  of  the  lands 
in  the  presMice  of  all  persons  interested  who 
shall  hare  been  prevlonsly  glTen  notlee. 
Comp.  St.  Tenn.  548.  The  trrm  is  nis^  used 
in  North  Carolina  (3  Murph.  504;  'i  Dev. 
268).  and  Georgia  (69  Oa.  62). 

rt  is  similar  to  the  BngUth  "perambnlsr 
tion"  {(].  V.) 

PROCESSUM  CONTINUANDO.  in  ICug- 
Uih  practice.  A  writ  for  the  oontlnnanee  of 

process  after  the  death  of  the  chief  Justice 
or  other  justices  in  the  commission  of  oyer 
and  terminer.  Bsc.  Orlg.  188. 

PROCESSUS  LEQIS  EST  GRAVIS  VEXA 

tio,  executio  legis  coronat  opus.  The  pnx  oss 
of  the  law  is  a  grievous  vexation;  the  exe- 
cution of  the  law  crowns  the  work.  Go.  litt 
289. 

PROCHEIN    (T.aw   Fr.)     Next,     A   term  j 
somewhat  used  in  modern  law,  and  more  fre- 
quently in  the  old  law:  as.  procftofn  am<,  pro- 
cfcefn  oousin,  Ca  Utt.  10. 

PROCHEIN  AMI  fLaw  Pr;  spoll'd.  also, 
proch ein  amy  and  prochain  a  mi  ;/ ) .  N' e x t 
friend.  He  who,  without  being  appointed 
guardian,  sues  In  the  name  of  an  infant  for 
the  reooYery  of  the  rights  of  the  latter,  or 
does  such  other  a4  t8  sls  are  authorized  by 
law;  aiL  in  Pennsylvania,  to  bind  the  infant 
apprentiee.  2  Serg.  A  R.  (Pa.)  172;  1  Ashm. 
(Pa.)  27.  For  some  of  the  rules  with  re- 
spect to  the  liability  or  protection  of  a  pro- 
chein  ami,  see  3  Madd.  468;  4  Madd.  461;  2 
StrangCb  709;  1  Dick.  846;  1  Atic.  670;  Mooe- 


ly,  47.  85;  1  Ves.  .Ir.  409:  7  Vea.  426;  10  Tsa. 

184:  Edwards.  Partifs,  182-204. 

PROCHEIN  AVOIDANCE.  Next  Tacaacar. 
Used  In  req[>ect  to  appointments  to  e<rloai 
astical  vacandes. 

PROCINCTUS  (Lat.tioiii  imnhuji  [proper- 
ly, praecingil,  to  be  girt  about).  In  the  Ro- 
man law.  A  girding  or  preparing  for  battle. 

Tvsfanirntutn  in  procim  I u.  or  trstammt  tim 
priKnnl urn.  a  will  made  by  a  soldier,  while 
girding  himijelf,  or  preparing  to  *rg*f  in 
battle.  A.  Gell.  Noct  Att.  lib.  zr.  c.  27.  note 
4;  Adams.  Rom.  Ant.  62;  Calv.  Lex.  This 
mode  of  making  a  will  had  become  obsolete 
in  the  time  of  Justinian,    inst.  2.  10.  1. 

PROCI^MARE  (Lat) 

— fn  the  Ctvll  Law.  To  cry  out,  or  pco* 

claim;  to  give  warning.    Inst.  4.  2.  S. 

To  assert  a  claim.    Calv.  l^ex. 

 In  Old  European  Law.   To  appeal  (to 

a  higher  court).  Flod.  lib.  2.  c.  83;  CaplL 
ib.  6,  c.  299;  Spelman. 

PROCLAMATION.  The  act  of  caoslat 
some  state  matters  to  he  published  or  made 
generally  known.  A  written  or  printed  doe> 
oment  In  wliteh  are  contained  sndi  matters. 

issued  by  proper  authority;  as,  the  presi- 
dent's proclamation,  the  governor's  procla- 
mation, the  mayor's  proclamatioa.  The  word 
•proclamation"  is  also  used  to  express  the 
publi)  uumination  made  of  any  one  to  a  high 
ufhce:  as,  snch  a  prince  was  proclalsaad  ess- 
peror. 

The  giving  of  publicity  is  essential  to  tha 

idea  of  a  proclamation,  no  paper  being  saA 
until  it  is  in  some  manner  published.  101 
U.  8.  770. 

 In  Practice.  The  declaration  made  by 

the  <  rier,  by  authority  of  the  court,  that 
.something  Is  about  to  be  done. 

It  usually  commences  with  the  Freiuli 
word  oyez  (do  yon  hear).  In  order  to  attraiel 
attoiitlnn.  It  is  particularly  used  on  the 
meeting  or  opening  of  the  court,  and  at  its 
adjournment.  It  Is  also  frequently  employed 
to  discharge  persons  who  have  been  ftfffWitBd 
of  crimes  or  mis<lemeanors. 

PROCLAMATION  OF  EXIGENTS.  In  old 
English  prat  tice.  On  awarding  an  exigent 
in  order  to  outlawry,  a  writ  of  proclamation 
Lssued  to  the  sheriff  of  the  county  where  the 
party  dwelt,  to  make  three  proclamations  for 
the  defendant  to  yield  himself  or  be  out- 
lawed. 

PROCLAMATION  OF  REBELLION.  Tn 

old  English  practice.  When  a  party  neglect- 
ed to  appear  upon  a  subpoena,  or  an  attach- 
ment In  the  chancery,  a  writ  bearing  tU» 
name  issued,  and.  If  he  did  not  siirrender 
himself  by  the  day  assigned,  he  was  reputed 
and  declared  a  rebeL 

PROCLAMATION  OF  RBCUSANTS.  A 

proceeding  whereby  such  persons  were  for* 
merly  convicted,  on  nonappearance  at  the  a^ 
siaes.  Jaeirti. 

PROCREATION.  The  generation  of  chil- 
dren. It  is  an  aet  anthorlaed  hy  the  Uw  of 
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nature.  One  of  the  principal  ends  of  mar- 
rlase  is  the  procnation  of  cblldron.  Inst. 

tit  2.  pr. 

PROCTOR.  One  appointed  to  represent  in 
Judgment  the  party  who  empowers  him,  by 
writing  under  his  hand,  called  a  "proxy." 
The  term  is  used  chiefly  in  the  courts  of  civ- 
il, ecclesiastical,  and  admiralty  law.  The 
proctor  is  somewliat  similar  to  the  attorney. 
AfUa^  Fur.  Ul. 

PROCURACY.  The  writing  or  instnunent 
which  authorizeB  a  procuntor  to  act.  Cow- 
ell  ;  Termes  de  la  Ley. 

PROCURARE  (Lat.  from  pro.  fbr,  and  cu- 
■rare,  to  take  care  of).  To  take  care  of  an- 
other's affairs  for  him.  or  in  his  behalf;  to 
aee  to  the  affairs  of  another;  to  govern;  to 
manage;  to  take  caro  <^  or  saptrlntend. 
Die  17.  1.  84. 

PROCURATIO  (Lat.  from  pnx-unirc,  to 
manage).  Management  of  another's  aiXalrs 
hf  hia  diractlon.  and  In  hia  bdialf ;  proenra- 
tion;  adminlitratloii;  afonc^.  8ae  Troo- 
uration." 

A  taking  caro  of  anothw.  SpehmaiL 

PROCURATION.   Ill  etrn  law.   The  aet 

by  which  one  person  gives  power  to  another 
to  act  in  his  place,  as  he  could  do  hini»eif. 
A  letter  of  attorney. 

An  express  procuration  is  one  made  by  the 
express  consent  of  the  parties.  An  implied 
or  tai-it  procn ration  tako.s  place  wh»^n  an  in- 
dividual sees  another  managing  his  affairs 
aod  does  not  Interfere  to  prevent  it  Dig.  17. 

1.  6.  2:  Id.  50.  17.  ()0;  Code.  7.  32.  2. 

Procurations  are  also  divided  Into  those 
which  contain  absolute  power,  or  a  general 
authority,  and  those  which  give  only  a  lim- 
ited power.  Dig.  3.  3.  58:  Id.  17.  1.  «0.  4. 
Prociiration.s  arf*  t  ndi-d  in  thit'c  way.K:  First, 
by  the  revocation  of  the  authority;  second, 
try  the  death  of  one  of  the  parties;  third,  by 
the  renunciation  of  the  mandatory,  when  It 
is  made  in  proper  time  and  place,  and  it  can 
ka  done  without  injury  to  thp  person  who 
gave  it.  Inst.  3.  27;  Dig.  17.  1;  Code.  4.  35. 
See  "Authority;"  "Letter  of  Attorney;" 
**Maw4atft." 

PROCURATION  FEE  (or  MONEY).  In 
SiigUsh  law.  Brokerage  or  commission  al- 
UnnA  to  serlTeners  and  solldtora,  for  ob- 
taining loans  of  money.  4  BI.  Comm.  167. 

PROCURATIONS.  Ih  ecclesiastical  law. 
Certain  sums  of  money  which  parish  priests 
pay  irearly  to  the  biriiops  or  aithdeaoons  ra- 

tionc  visitationis.    Dig.  3.  S9.  SB;  Ayllfle, 

Par.  429;  17  Viner.  Abr.  544. 

PROCURATOR.  In  civil  law.  A  proctor; 
a  person  who  acta  for  another  by  Tlrtne  of  a 

procTiration.  Procurator  «tt,  gui  aliena  ne- 
gotia  mandata  Domini  admMttrat.  Dig.  3. 
S.  1.  See  *'Attonieyr  "Anthortty." 

PROCURATOR,  FISCAL.  In  Sooted  law. 
A  pnblic  prosecutor.  Bell,  Diet 

PROCURATOR  IN  REM  SU AM.  InSootch 


law.  A  term  which  imports  that  one  is  actp 

ing  as  attorney  as  to  his  own  property. 
When  an  assignment  of  a  thing  is  made,  as 
a  debt,  and  a  procuration  or  power  of  attor- 
ney is  given  to  the  assignee  to  receive  the 
same,  he  Is  In  such  case  procurator  in  rem 
suam.  3  Stair,  Inst.  1.  2.  3.  etc.;  3  Ersk. 
Inst  3.  5.  2;  1  Beli,  Diet.  blL  5.  c.  2,  sec.  1. 
St. 

PROCURATOR  LITIS  (Lat)  In  cItII  law. 

One  who,  by  command  of  another.  Instittites 
and  carries  on  for  him  a  suit.  Vicat.  Pro- 
curator is  properly  iised  of  the  attorney  of 
actor  (the  plaintiff ).  tlcfmsor  of  the  attor- 
ney of  reus  (the  defendant).  It  Is  distin- 
guished from  ailvovatus.  who  was  onr-  who 
undertook  the  defense  of  persons,  not  things, 
and  who  was  generally  the  patron  of  the 
person  whose  cicfcnsc  lie  prepared,  the  per- 
son himself  speaking  it.  It  is  also  distln- 
gnlthed  from  copaWor,  who  conducted  the 
eauae  in  the  presence  of  his  principal,  and 
generally  in  cases  of  citizenship;  whereas 
the  procurator  conduc  ted  the  cause  in  the 
abeenoe  of  his  principal.  Calv.  Lex. 

PROCURATORIUM  (Lat.)  The  proxy  or 
instrument  by  which  a  proctor  is  constituted 
and  moloML 

PROCURATOR  NBQOTIORUM  (Lat)  In 

the  civil  law.  The  manager  of  another's 
business  or  affairs;  an  agent;  an  attorney 
In  faet  (Mv.  Lex. 

PROCURATOR  PROVINCIAE  (Lst)  In 

the  Roman  law.  A  provincial  officer  who 
managed  the  affairs  of  the  revenue,  and  had 
a  judicial  power  in  matters  that  concerned 
the  revenue.  Adams,  Rom.  Ant  17S. 

PROCURATORY  OF  RESIGNATION.  In 
Scotch  law.  A  form  of  proceeding  by  which 
a  vassal  authorizes  the  feu  to  l)e  returned 
to  Ills  sapcffior.  Bell.  Diet.  It  is  analogous 
to  the  snrrender  of  copyholda  in  Bd gland. 
Whartam. 

PROCUREUR.  In  French  law.  An  attor- 
ney; one  who  lias  received  a  conunisslMi 
from  another  to  act  on  his  behalf.  There 

were  in  France  two  clas^fs  of  prociirrurwt 
Procurcurs  ad  negotia,  appointed  by  an  in- 
dividual to  act  for  him  In  the  adminlstrsr 
tlon  of  his  affairs:  persons  invested  with  a 
power  of  attorney;  corresponding  to  "attor- 
neys in  fact"  ProritreurH  ad  Utrs  were  per- 
sons appointed  and  authorised  to  act  for  a 
party  In  a  court  of  Justice.  Theee  corre- 
sponded to  attorneys  :if  l;iw  (now  called,  in 
England,  "solicitors  of  the  supreme  court"). 
The  order  of  proeureur»  was  abolished  in 
1791,  and  that  of  avoue$  established  In  their 
place.   Mozley  &  W. 

PROCUREUR  GENERAL  (or  IMPERIAL). 
In  French  law.  An  oflleer  of  the  imperial 
court,  who  either  personally  or  by  his  dep- 
uty prosecutes  every  one^who  is  ai  cused  of  a 
crime  according  to  the  forms  of  French  law. 
His  functions  appear  to  be  confined  to  pre- 
paring the  caae  for  trial  tho  aaslaea,  aa> 
sistlns  in  that  trial,  demanding  the  ientenoe 
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in  case  of  a  conviction,  and  being  present  at 
the  delivery  of  tlie  sentence.  He  has  a  gen- 
eral superintendence  over  the  officers  of  po- 
lice and  of  the  juges  d'instruction.  and  he 
requires  from  the  procureur  du  roi  a  general 
report  once  in  every  three  months.  Brown. 

PRODES  HOMINES.  The  barons  of  the 
realm. 

PRODIGUS.  In  civil  law.  A  person  who, 
though  of  full  age,  is  incapable  of  managing 
his  affairs,  and  of  the  obligations  which  at- 
tend them,  in  consequence  of  his  bad  conduct, 
and  for  whom  a  curator  is  therefore  ap- 
pointed. 

PRODITION.   Treason;  treachery- 

PROD  I  TOR.  A  traitor. 

PRODITORIE  (Lat)  Treasonably.  This 
is  a  technical  word  formerly  used  in  indict- 
ments for  treason,  when  they  were  written  in 
Latin. 

PRODUCE  NT.  In  ecclesiasUcal  law.  He 
who  produces  a  witness  to  be  examined. 

PRODUCTION  OF  SUIT  {productio  $ectae). 
The  concluding  clause  of  all  declarations  is, 
"and  thereupon  he  brings  his  suit."  In  old 
pleading  this  referred  to  the  production  by 
the  plaintiff  of  his  aecta  or  suit.  t.  e.,  persons 
prepared  to  confirm  what  he  had  stated  In 
the  declaration. 

The  phrase  has  remained;  but  the  practice' 
from  which  it  arose  is  obsolete.  3  BI.  Comm. 
295;  Steph.  PI.  428. 

PRODUCTIO  8ECTAE  (Law  Lat.)  In  old 
English  law.  Production  of  suit;  the  pro- 
duction, by  a  plaintiff,  of  his  secta  or  suit, 
that  is,  a  numl>er  of  persons  prepared  to 
confirm  what  he  had  stated  in  his  count 
(or  intentio).  This  was  done  at  the  time 
of  counting,  or  Immediately  after,  and  was 
expressed  by  the  phrase  at  the  end  of  the 
count  or  declaration:  "Et  inde  producit 
sectam."  and  thereupon,  or  thereof,  he  pro- 
duces suit.  Translated  In  the  modern  forms: 
"And  therefore  he  brings  suit."  Et  inde 
statini  producat  aectam  sufftcientem,  duos 
ad  minus.  veJ  tres,  vel  plures.  si  possit,  and 
thereupon  he  should  immediately  produce 
a  sufficient  suit,  two  at  least,  or  three  or 
more,  if  he  can.  Bracton,  fol.  410.  See  Id. 
159.  314b:  Steph.  PI.  429,  and  note. 

PROFANE.  That  which  has  not  been  con- 
secrated. By  a  profane  place  is  understood 
one  which  is  neither  sacred,  nor  sanctified, 
nor  rcllginus.   Dig.  11.  7.  2.  4. 

PROFANELY.  In  a  profane  manner.  In 
an  ln<iiotm»^nt,  under  the  act  of  assembly  of 
Pennsylvania,  against  profanity.  It  Is  requi- 
site that  the  words  should  be  laid  to  have 
been  spoken  profanely.  11  Serg.  &  R.  (Pa.) 
394. 

PROFANENES8,  or  PROFANITY.  In 

criminal  law.  Imprecations  In  the  name  of 
the  Deity. 

It  is  a  form  of  blasphemy.  8  Conn.  375. 


PROFECTITU8  (Lat.)  In  civil  law.  That, 
which  descends  to  us  from  our  ascendants. 
Dig.  23.  3.  5. 

PROPER  (Law  Lat  proferus,  prof  run.  from 
l^aw  Fr.  proferer,  to  produce).  In  old  Eng- 
lish law.  An  offer  or  proffer;  an  offer  or 
endeavor  to  proceed  in  an  action,  by  any  man 
concerned  to  do  so.  Cowell.  A  Judicial  of- 
fer to  do  some  act. 

A  return  made  by  a  sheriff  of  his  accounts 
into  the  exchequer:  a  payment  made  on  such 
return.  Cowell. 

PROFERT  IN  CURIA  (Lat.  he  produces  io 
court.  Sometimes  written  profert  in  curiam^ 
with  the  same  meaning).  In  pleading.  A 
declaration  on  the  record  that  a  party  pro- 
duces the  deed  under  which  he  makes  title 
in  court.  In  ancient  practice,  the  deed  Itself 
was  actually  produced;  in  modem  times,  the 
allegation  only  Is  made  in  the  declaration, 
and  the  deed  is  then  constructively  in  pos- 
session of  the  court.  3  Salk.  119;  6  Man. 
&  G.  277;  11  Md.  322. 

Profert  is,  in  general,  necessary  when  ei- 
ther party  pleads  a  deed  and  claims  rights 
under  it,  whether  plaintiff  (2  Dutch.  (N.  J.l 
293)  or  defendant  (17  Ark.  279),  to  enable 
the  court  to  inspect  and  construe  the  instru- 
ment pleaded,  and  to  entitle  the  adverse 
party  to  oyer  thereof  (10  Coke,  92b;  1  Chit- 
Pi.  414;  1  Archb.  Prac.  164),  and  Is  not  neces- 
sary when  the  party  pleads  It  without  mak- 
ing title  under  it  (Gould,  PI.  c.  7,  p.  2.  { 
47).  But  a  party  who  Is  actually  or  pre- 
sumptively unable  to  produce  a  deed  may 
plead  it  without  profert,  as  In  suit  by  a 
stranger  (Comyn,  Dig.  "Pleader"  [O  8] ;  Cro. 
Jac.  217;  Cro.  Car.  441;  Carth.  316),  or  one 
claiming  title  by  operation  of  law  (Co.  LltL 
225;  Bac.  Abr.  "Pleas"  (I  121;  5  Coke,  75). 
or  where  the  deed  Is  In  the  possession  of  the 
adverse  party,  or  is  lost.  In  all  these  casf^s. 
the  special  facts  must  be  shown,  to  excuse 
the  want  of  profert.  See  Gould.  PI.  c.  8,  p. 
2;  Lawes,  PI.  96;  1  Saund.  9a.  note.  Profert 
and  oyer  are  abolished  In  England  by  the 
common-law  procedure  act  (15  A  16  Vict,  c 
76),  and  a  provision  exists  (J4  &  15  Vict,  c 
99)  for  allowing  inspection  of  all  documents 
in  the  possession  or  under  the  control  of  th» 
party  against  whom  the  Inspection  is  asked. 
See  25  Eng.  I^w  &  Eq.  304.  In  many  of  the 
states  of  the  United  States  profert  has  been 
abolished,  and  In  some  Instances  the  Instru- 
ment must  be  set  forth  in  the  pleading  of  the 
party  relying  upon  It.  The  operation  of 
profert  and  oyer,  where  allowed,  is  to  make 
the  deed  a  part  of  the  pleadings  of  the 
party  producing  it  11  Md.  322;  3  Cranch 
(U.  S.)  234.    See  7  Cranch  (U.  S.)  176. 

PROFESSION.  A  public  declaration  re- 
specting something.  Code,  10.  41.  6.  A  state, 
art.  or  mystery;  as,  the  legal  profession. 
Dig.  1.  18.  6.  4;  Domat.  Dr.  Pub.  lib.  1.  Ut. 
9,  §  1.  note  7.    See  41  Mich.  155. 

 In  Ecclesiastical  Law.  The  act  of  en- 
tering into  a  religious  order.  See  17  Vlner, 
Abr.  545. 

PROF^^  A  PRENDRE.    A  right  to  take 
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prodneto  or  emMemento  from  tlM  lAnda  of 

4Uiother. 

"Under  the  term  *proflt'  la  oomiyrAended 
the   produce  of  tho  soil,  whether  It  arise 
AboTe  or  below  the  surface,  as  herbage,  wood, 
tnrf.  ooal.  mlnerala,  stones;  also  llsta  In  a 

pond  or  stream."   9  S.  E.  562. 

Profltt  a  prendre  are  distinguished  from 
onnomontn,  te  that  they  are  rights  of  profit, 
while  an  casement  ia  a  rlgbt  witbout  profit. 

See  "Easement.** 

PROFITS.  An  excess  of  tbe  value  of  re- 
turns over  fhe  vahio  of  ezpendltnros.  The 

net  amount  niar?p  after  deducting  any  proper 
^penses  incideut  to  tbe  transaction.  2  Sneed 
(Tonn.)  4B2;  16  Minn.  619. 

The  expenses  to  l>e  deducted  are  ordinari- 
ly the  current  expenses  Incident  to  the  busi- 
ness; not  such  items  as  the  depreciation  of 
buildings  in  which  tbe  business  is  carried 
4m.   94  tJ.  S.  500. 

This  Is  a  word  of  very  extended  signlfloa- 
tlon.  In  commerce,  it  means  the  advance  in 
tbe  price  of  goods  sold  beyond  fhe  cost  of 
purchase.  In  distinction  from  the  wages  of 
labor,  it  is  well  understood  to  imply  the  net 
return  to  the  capital  or  stodi  employed,  after 
deducting  all  the  expenses,  including  not 
only  the  wages  of  those  employed  by  the  cap- 
italist, but  the  wages  of  the  capitalist  him- 
floU  for  superintending  the  employment  of 
Ills  capital  or  stotek.  Smith.  Wealth  ci  Na- 
tions, bk.  I.  c.  6,  and  McCulloch's  notes; 
31111,  Pol.  Econ.  c.  15.  After  indemnifying 
tho  oapltallst  for  his  outlay,  there  commonly 
remains  a  surplus,  which  is  his  profit,  the 
net  income  from  his  capital.  1  Mill.  Pol. 
Econ.  c.  15.  The  word  "profit"  is  generally 
used  by  writers  on  political  economy  to  de- 
note the  dlllsrenoo  bttwesn  tb«  nd.ira  of  nd- 
vances  and  the  valno  of  returns  mndo  by 
jthelr  employment. 

Tbe  profit  of  the  farmer  and  tbe  manu- 
facturer is  the  pain  made  by  the  sale  of 
produce  or  manufactures,  after  deducting  the 
▼nine  of  the  labor,  materials,  rents,  and  all 
expenses,  together  with  the  interest  of  the 
«i4>ital  employed, — whether  land,  buildings, 
machinery,  instruments,  or  money.  The 
rents  and  profits  of  an  estate,  the  income  or 
-Che  net  Income  of  It,  are  all  eqnlfftlent  ex- 
pressions. The  Ineome  or  the  net  Income 
of  an  estate  means  only  the  profit  it  will 
yield  after  deducting  the  charges  of  man- 
aCOment   5  Me.  202.  203;  35  Me.  420.  421. 

Under  the  term  "profit"  is  comprehended 
the  produce  of  the  soil,  whether  it  arise 
above  or  below  the  surface;  as,  herbage, 
wood,  tnrf,  ooals,  minerals,  stones;  also  llsh 
In  a  pond  or  running  water.  Profits  are  dl- 
Tlded  into  profits  a  prendre,  or  those  taken 
and  enjoyed  by  the  mere  act  of  the  pro* 
prietor  himvelf.  and  profits  a  venture,  name- 
ly, such  as  are  received  at  the  hands  of  and 
Tendered  by  another.    Hammond,  N.  P.  172. 

Profits  are  divided  by  writers  on  political 
oconomy  into  gross  and  net. — gross  profits 
"being  the  whole  differ'  tu  (>  bt  twetMi  the  value 
of  advances  and  the  value  of  returns  made 
in  their  smplofment,  and  net  proMs  Mag 
■D  nueli  of  tliat  dlflsrsoos  M  Is  atmlNitalils 


solely  to  the  ci^iital  employed.  The  remain- 
der of  the  difference,  or,  in  other  words,  tlTe 
gross  profits  minus  the  net  profits,  has  no 

partif  \ilar  name;  but  It  represents  the  prof- 
its attributable  to  industry,  skill,  and  en- 
terprise. See  Ifalthiis,  Def.  Fot.  fleon.;  Mo* 

Culloch.  Pol.  Econ.  (4th  Ed.)  563.  But  the 
word  "profit"  is  generally  used  in  a  less  ex- 
tensive signification,  and  presupposes  an  eX' 
cess  of  the  value  of  returns  over  the  value 
of  advances. 

PROGRESSION  (Lat.  pronirxxio ;  from  pro 
and  grcdior,  to  go  forward).  That  state  of 
a  business  which  ia  neither  the  commence- 
ment nor  the  end.  ecmt  art  dOM  attor  the 

matter  has  commenced,  and  before  it  It  com- 
pleted. Plowd.  343. 

PROHIBETUR  NE  QUIS  FACIAT  IN  SUO 

Suod  nocere  poasit  aiieno.  it  is  prohibited  to 
0  on  oneTs  own  pnverly  tint  irhleli  may  !&• 
jure  aaothor'a.  0  Ooko»  69. 

PROHIBITIO  DC  VA8T0,  DIRECTA  PAR- 

ti.  A  Judicial  writ  which  used  to  be  address- 
ed to  a  tenant,  prohibiting  him  from  waste 
pending  snlt.  Reg.  Jnd.  21;  Moore,  917. 

PROHIBITION  (Lat  prohibition;  from  pro 
and  habeo,  to  hold  back).  In  practice.  The 
name  of  a  writ  issued  by  a  superior  court, 
directed  to  the  Judge  and  parties  of  a  suit  in 
an  Inferior  court,  commanding  them  to  cease 
from  the  prosecution  of  the  same,  upon  a 
snggestlon  that  the  cause  originally,  or 
some  collateral  matter  arising  therein,  does 
not  belong  to  that  jurisdiction,  but  to  the 
cognizance  of  some  other  court.  3  Bl.  Comm. 
112;  Comyn.  Dig.;  Bao.  Ahr.:  Saund.  Index; 
VIner.  Abr.;  2  Sellon.  I'rac.  308;  AylllTe, 
Par.  434;  2  H.  Bl.  533. 

The  writ  is  baaed  on  absence  of  Jurisdic- 
tion, and  will  Issue  only  where  the  lower 
'  court  has  either  no  jurisdiction  of  the  ac- 
Uon  (47  CaL  584;  4  Minn.  366;  60  N.  Y.  31), 
or  where,  having  Jurisdiction  of  a  eanse.  ft 
proceeds  to  some  act  beyond  Its  power  (20 
N.  Y.  531).  But  where  the  lower  court  has 
jurisdiction  of  all  matters  involved,  mere 
error  in  its  decision  is  no  ground  fOr  proU- 
bltion.  100  Mo.  59;  13  Ind.  236. 

"The  writ  of  prohibition,  as  its  name  Im- 
ports, is  one  which  commands  tbe  person  to 
whom  It  is  directed  not  to  do  something 
which,  by  the  suggestion  of  the  relator,  the 
court  is  informed  he  is  about  to  do.  If  the 
thing  be  already  done,  It  is  manifest  that 
the  writ  of  prohibition  cannot  undo  it,  for 
that  would  require  an  affirmative  act.  and 
the  only  effect  of  a  writ  of  prohibition  Is  to 
prevent  any  further  proceedings  in  the  pro- 
hibited dtrecHon.**  4  Wall.  (TT.  S.)  169. 

PROHIBITIVE  IMPEDIMENTS.  Thoseim- 
pediments  to  a  marriage  which  are  only  fol- 
lowed by  a  punishment,  but  do  not  render 
the  marriage  null.  Bowyer,  Mod.  Civ.  Law, 
44. 

PROJKCTIO  (lAt  ftom  profimt,  to  etat 
Qp).  In  old  BniJiih  law.  A  tluvwtnc  ni^ 


kju,^  jcl  by  Google 


PROJET 


(7J4)  PROMI880ST  NOTE 


of  earth  by  the  sea.  Used  by  Sir  Matthew 
Hale  as  a  synonym  of  alluvio. 

PROJET  (Fr.)  In  Internailonal  law.  The 
draft  of  a  propoMd  treaty  or  conTentlon. 

l»ROLEM   ANTK   MATRIMONIUM  NA 

tam.  ita  ut  post  legitimam,  lex  civilis  sue- 
cedere  facit  in  haereditate  parentum;  sed 
prolem,  quam  matrimonium  non  parit,  suc- 
cedere  non  ainit  lex  Angloruni.  The  civil  law 
permits  the  offspring  bom  before  marriage 
[provided  hik  h  offsprinR  be  afterwards  le- 
gitimized] to  be  the  heirs  of  their  parents; 
but  the  law  of  the  Einglish  does  not  anffer 
the  offspring  not  produced  by  the  marriaca 
to  succeed.    Fortescue.  ( .  'i9. 

PR0LE8  (Lat.)  Progeny;  such  issue  as 
proeeeda  from  a  lawful  manriace.  and.  in  ita 
anlargad  aenaoi  It  algniflea  any  children, 

PROLES  8EQUITUR  80RTEM  PATER- 
nam.  The  offspring  follows  the  condition  of 
the  father.  1  Bandf.  Ch.  (N.  T.)  688.  860. 

PR0LETARIU8.  In  civil  law.  One  who 
had  no  property  to  be  taxed,  and  paid  a  tax 
only  on  account  of  his  children  (profoc);  a 
person  of  mean  or  common  extraction.  The 

word  has  become  Frenchified.  proJetObrt  alg- 
nlfying  one  of  the  common  people. 

PROLICIDE  (Lat.  prolrs,  offspring,  cedere, 
to  kill).  In  medical  Jurisprudence.  A  word 
used  to  designate  the  destruction  of  the  hu- 
man offspring.  Jurists  divide  the  subject  in- 
to "fbetictde or  the  destruction  of  the  fo» 
tus  ill  iitnit.  and  "infanticide,"  or  the  de- 
struction of  the  new-born  infant.  Ryan, 
Med.  Jnr.  187. 

PROLIXITY.  The  nnneceasary  and  aaper* 

fluous  5?tatemont  of  facts  in  pleading  or  in 
evidence.  This  will  be  rejected  as  imperti- 
nent 7  Prfc^  878,  note. 

PROLOCUTOR  (Lat  pre  and  fervor,  to 

speak  befftrrV  hi  ecdesiastiral  law.  The 
president  or  i  hairman  of  a  com ocation. 

PROLONGATION.  Time  added  to  the  du- 
ration of  something. 

When  the  tinu-  is  li  n^i licned  during  which 
a  party  is  to  perform  a  contract,  the  sureties 
of  audi  a  party  are.  In  general*  dladiarged, 
nnlaaa  the  anretiea  coaaent  to  anch  proton* 
gatlon. 

In  the  civil  law.  the  prolongation  of  time 
to  the  principal  did  not  discharge  the  aorety. 

Dig.  2.  14.  27;  Id.  12.  1.  40. 

PROLYTAE  (Lat.)  In  Roman  law.  The 
term  need  to  denominate  students  of  law 

dnrlnp:  the  fifth  ami  last  year  of  their  stud- 
ies. They  were  left  during  this  year  very 
mnch  to  their  own  direction,  and  took  the 
name  prolytne  omninn  snjufi.  They  studied 
chiefly  the  Code  and  the  imperial  constitu- 
tions. See  Dig.  Pref.  Prim.  Const  8;  Galv. 
Lex 

PROMISE.  An  engagement  by  which  the 
proinlaor  contracts  towards  another  for  the 


perfonnanee  of  some  act  1  Denlo  (N.  T.) 

226. 

"We  are  in  the  habit  of  conaldarfas  as 

the  essential  feature  of  contract  a  proraisa? 
by  one  party  to  another,  or  by  two  parties  i 
to  one  another,  to  do  or  forbear  from  doing  i 
certain  acts.  We  are  further  In  the  halrtt  of  1 
using  the  word  ''promise"  to  signify  a  Mud-  I 
ing  promise,  as  opposed  to  tlie  offer  of  a  I 
promise,  or.  to  use  the  cumbrous  terminolo- 
gy of  Austin,  a  pollicitation.  •  •  •  There  are 
then  three  stages  necessary  to  the  making 
of  that  sort  of  agreement  which  results  in 
contract:  There  must  be  an  offer,  there 
must  be  an  acceptance  of  the  offer  resulting 
In  a  promise,  imd  the  law  must  attach  a 
binding  force  to  the  promi.se,  so  as  to  in- 
vest it  with  the  character  of  an  obligation." 
Anaoii,Oont  4. 

PROMISE  OP  MARRIAOe.    A  eontmet 

between  a  man  and  a  woman  to  marry  each 
other  at  some  future  time.  The  implied 
agreement  is,  U  no  time  be  expreneed,  to 
marry  within  a  reaaonahle  time.   48  IfielL 

346:  97  Pa.  St  485. 

The  agreement  nee<l  not  be  in  any  set  form 
(53  N.  Y.  267),  nor  in  express  terma,  bat 
may  be  inferred  from  eonduet  (71  Hon  [R 
Y.l  137;  85  111.  288;  88  Barb.  (N.  Y.]  639). 

To  render  the  contract  valid,  the  parties 
must  he  competent  to  contract  generally  f8 
Mich.  318;  26  Barb.  [N.  Y.|  615).  and.  more- 
over, must  be  able  to  enter  Into  the  marriage 
relation;  a  promise  by  one  already  married 
(60  N.  Y.  Super.  Ct  222).  or  one  who  is  im- 
potent (41  N.  J.  Law,  IS),  being  void:  bvt 
precontract  to  marry  another  doea  not  ii^ 
validate  the  promise  (18  Mo.  389). 

PROM I8EE.  A  person  to  whom  a  promise 
baa  hean  made^ 

PROMISOR.  Ona  who  makae  a  promise. 

PROMISSORY  NOTC.  A  written  promise 

to  pay  a  certain  sum  of  money  at  a  future 
lime,  unconditionally.  Bailey,  BUl8»  1;  8 
Kent  Comm.  74;  7  Watta  A  8.  (Pa.)  884: 
2  Humph.  (Tenn.)  143;  10  Wond.  (N  Y  < 
675;  1  Ala.  263;  7  Mo.  42;  2  Cow.  tN.  Y.j 
536;  6  N.  H.  884  ;  7  Yam.  88. 

A  written  engagement  to  pay  absolutely  Is 
a  person  named,  or  to  order  or  bcart-r.  at  a 
spt'(  ifled  time  or  on  demand,  a  certain  sum 
of  money.  10  IlL  262;  16  Maas.  387;  127 
N.  Y.  98. 

No  particular  form  of  expreaMoD  la 

quired.    37  III.  ]27:  7  Vt.  22. 

A  date  is  not  essential.    32  Ind.  376;  88 
Vt  11:  78  AUl  888. 

The  promise  must  be  ttnoonditloaaL  88 
Minn.  441;  6  Wis.  209. 

The  promise  to  pay  may  be  Implied  from 

a  phrase  such  as  "good  for."  etc.  f  33  111.  424; 
6  N.  H.  364),  or  "due  to,  etc  (88  Hun  IN. 
Y.)  685;  87  III.  887;  17  Qa.  674). 

To  be  a  promissory  note,  the  instrument 
must  be  for  the  payment  of  money  only. 
40  Ark.  844;  80  N.  Y.  878;  17  Wis.  188. 

The  payee  must  be  clearly  designated  (IS 
Ua.  55:  6  Mo.  App.  583;  1  111.  18);  hot  this 
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may  be  done  by  descriptloii,  without  nutttng 
him  (16  UL  16»). 
TI10  oooalderatlott  need  not  be  expressed. 

127  N.  Y.  92;  26  Or.  mr,;  R  Cal.  2.SS. 

The  place  ot  payment  need  not  be  stated. 
81  Tex.  614. 

The  time  of  payment  must  be  designated, 
unless  the  note  is  payable  "on  demand"  (86 
U.  S.  560).  Bat  see  8  Mloa  176:  1  Pin.  (Wis.) 
643. 

The  amonnt  payable  mnet  be  certain  (60 

Mich.  n-2).  but  the  addition  of  "current  ex- 
change" (9  Mich.  241;  54  Minn.  184;  10  Wis. 
84).  or  ^attorneys'  fees"  (82  Ind.  370).  does 
not  prevent  the  Instrument  being  a  note. 

The  decisions  arc  in  conflict  as  to  whether 
negotiability  is  an  essential  of  a  promissory 
note.  That  It  la  not.  see  1  Ga.  236;  46  Me. 
887;  10  0111  ft  J.  m;  «  CodL  (MMa.)  172; 
34  Vt.  402.  Contn,  1  111.  18;  8  N.  J.  Law, 
262;  66  N.  Y.  14. 

PROMOTERS. 

In  Cngllali  Law.  Thoae  who,  tn  popu- 
lar or  penal  actions,  prosecute  in  their  own 
names  and  the  king's,  having  part  of  the 
flnot  and  penalties. 

——In  Modern  Corporation  Law.  Thoae 
poraons  who  manage  the  Inoorpontloft  ot  a 
company,  issuing  prospectoMik  proenrlacthe 
atocfc  Sttbecriptlons,  etc. 

PROMOVENT.  A  plaintiff  in  a  suit  of 
iiupU-x  querela  (q.  v.)    2  Prob.  Div.  192. 

PROMULGATION.  The  order  given  to 
canae  a  law  to  be  executed,  and  to  make 
It  public.    It  differs  from  "publicaUon."  1 

Bl.  Comm.  4r.;  St.  6  Hen.  VI.  c.  4. 

PROMUTUUM  (Lat.)  In  civU  law.  A 
quaai  oontract,  by  which  be  who  reoelvea  a 

certain  sum  of  money,  or  a  certain  quantity 
of  fungible  things,  which  have  been  paid  to 
llin  timmgh  mistake,  contracts  towards  the 
payer  the  obligation  of  returning  him  aa 
much.  Poth.  de  lUeure,  pt.  3.  9  1.  a- 1- 

This  contract  is  called  prow  ut  num.  be- 
cause it  has  much  resemblance  to  that  of 
mntnuM  This  resemblance  consists  In  tbla: 
First,  that  in  both  a  sum  of  money  or  some 
fungible  things  are  required;  second,  that  in 
both  there  must  be  a  transfer  of  the  property 
in  the  thing:  third,  that  in  both  there  must 
be  returned  the  same  amount  or  quantity  of 
the  thing  received.  But.  th()iii,'li  there  is 
this  general  resemblance  between  the  two. 
the  mutuum  differs  essentially  from  the  pro- 
mutuum.  The  former  is  the  actual  contract 
of  the  parties,  made  expressly,  but  the  latter 
It  a  tflMti  contract,   which  is  the   effect  of 

an  error  or  mistake.   1  Bout.  Inst,  notes 

1125.  1126. 

PROOF.  The  conviction  or  persuasion  of 
the  mind  of  a  Judicial  tribunal  by  the  exhi- 
bition of  evidence  of  the  reality  of  a  fact  al- 
lseed. See  •'Brldence-*' 

PROPER  FEUDS.  The  original  and  gen- 
idno  ftnda  held  by  pure  military  annrtee. 

PROPERTY.  The  right  and  interest  which 
a  man  haa  in  lands  and  chattels,  to  the  ex- 


clusion of  others.  6  Bin.  (Pa.)  98;  4  Pet. 
(U.  S.)  611;  17  Johns.  (N.  Y.)  283;  59  N. 
Y.  192;  81  Cai.  087;  11  Bast,  290.  518;  14 
East.  370. 

The  right  to  possess,  use.  enjoy,  and  dla- 
pose  of  a  thlngr  in  any  maaner  not  forbidden 

by  law  (5r.  X  Y  'iCS;  81  Gal.  637);  the 
power  of  disposition  being  eisential  (13  N. 
T.  896;  70  Mich.  687). 

The  term  is  frequently  appUed  to  that 
which  is  the  subject  of  prop«r^.  and  in 
this  sense  It  Indudee  evenrthlng  corporeal 
or  incorporeal  which  Is  the  subject  of  own- 
ership. 26  Conn.  449;  84  N.  Y.  665.  It  in- 
cludes choses  in  action.  28  Minn.  tS9. 

Within  legal  and  constitutional  provisions 
for  the  protection  of  "property,"  It  has  been 
held  to  include  the  right  to  labor  (33  Hun 
[N.  Y.J  374),  to  practice  a  profession  (90 
Pa.  8t  477).  the  right  to  take  an  appeal  (57 
Cal.  464).  Sea  "Real  Property;"  "Caiatlel 
Property." 

PROPERTY  PER  INDUSTRIAM.  A  qtiall- 
fied  property  in  animals  acquired  by  re- 
claiming mr  eonflnlag  them. 

PROPERTY  PROPTER  IMPOTCNTfAM. 

A  qualified  property  which  one  has  in  ani- 
mals ferae  naturae,  which  are  on  his  prem- 
ises, and  unable,  by  Immaturity,  to  leave 
them.  It  is  lost  when  auch  ft«i«nftls  become 
able  to  leaTe. 

PROPERTY  PROPTER  PRIVILEQIUM.  A 
qualllled  property  in  wild  anlmala  1^  reasmi 

of  a  privilege  of  hunting  them,  to  the  «X* 
elusion  of  othera   2  Bl.  Comm.  884. 

PROPINQUIOR  EXCLUDIT  PROPIN. 
quum;  propinquus  remotum;  et  remotus  re- 
motiorem.  He  who  Is  nearer  excludes  him 
who  is  near;  he  who  ia  near,  him  who  is  re- 
mote; ho  who  ia  remote,  him  who  is  more 
remote.  Oo.  Utt  10. 

PROPINQUITY  (Lat.)  Klndrad;  parent- 
age. See  **Alllnity:''  'XJonaaagnlnity." 

PROPINQUUS  (Lat)  In  old  Bnglish  law. 
Near:  near  of  Un. 

PROPI08,orPROPRI08.  In  Spanisb  law. 

Certain  portions  of  ground  laid  off  and  re- 
served when  a  town  was  founded  in  Spanish 
America,  a.s  the  unalienable  property  of  the 
town,  for  the  purpoee  of  erecting  public 
buildings,  markets,  etc.  or  to  be  used  In  any 
other  way.  under  the  direction  of  the  munici- 
pality, for  the  advancement  of  the  revenues 
or  the  prosperity  of  the  place.  12  Pet  (U.  8.) 
442.  note. 

PROPONE. 

 In  Scotch  Law.  To  statai»  To  propone 

a  defense  is  to  state  or  move  It  1  Karnes. 
Bq.  pref. 

 In  Ecclesiastical  and  Probate  Law.  To 

bring  forward  for  adjudication;  to  exhibit  as 
i)a.si8  Of  a  claim:  to  prtrffor  for  Judicial  ao- 
Ition. 


PROPONENT 
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PROPONENT.  InecdMiasUcalUw.  Oob 
•  who  propoimda  *  thins;  m»  "the  itartgr  pro- 
ponent doth  allego  and  propound."  6  fliee. 

256,  note. 

Ho  who  propoands  a  will  for  probate. 

PROPORTUM.  In  old  records.  Purport; 
Intention  or  meanins:  CowelL 

PROPOSAL.  An  offor;  a  formal  offer  to 
perform  sonic  uii(l»>rtakiiig,  stating  the  time 
and  manner  of  performance,  and  price  de- 
manded, or  one  or  more  of  these  part!  culars, 
either  directly  or  hv  implied  or  dir*  1 1  n  for- 
once  to  some  annouucement  requesting  such 
an  offer.  See  35  Ala.  (N.  S.)  33.  A  proposal 
of  this  character  is  not  to  be  considered  as 
-sabject  to  different  rules  from  any  other  of- 
fer. Ploroe^  Am.  Ry.  Iaw,  S64. 

PROPOSITION.  An  offer  to  do  something. 
Until  It  ha.s  been  ac(  opted,  a  propo.sition  may 
be  withdrawn  by  the  party  who  makes  It. 
and,  to  be  Mnding,  the  acceptance  must  be 
In  the  5?ame  terms,  without  any  rarlation. 
See  "Acceptance;"  1  La.  190;  4  La.  80. 

PR0P08ITUM     INDEFINITUM  AEQUI- 

{toilet  univereali.  An  indefinite  proposition 
B  evial  to  a  leneral  one. 

PROPOSITUS  (Lat)  The  person  proposed. 
In  making  genealogieal  tahlea,  the  person 
whose  relations  It  Is  desired  to  And  Ottt  Is 
oalled  the  propositus. 

PROPOUND.  In  tho  law  Of  wOls.  IVi  of- 
fer for  probate. 

PROPRE8.  In  French  law  The  term 
proprts  or  biens  propre*  is  used  to  denote 
that  property  which  has  come  to  an  IndlTid- 
nal  from  his  relations,  either  In  a  direct 
line,  ascending  or  descending,  or  from  a  col- 
lateral line,  whether  the  same  have  como  by 
operaUoQ  of  law  or  by  devise.  Propren  Is 
used  in  opporftion  to  aoffMtt  Poth.  des 
Propres;  2  Bane^  Oonfl.  Lawa»  61. 

PROPRIA  PERSONA  (Lat.  In  his  own  per- 
son). It  is  a  rule  in  pleading  that  pleas  to 
the  jurisdiction  of  the  court  mnst  be  plead- 
ed in  propria  persona,  because,  if  pleaded  by 
attorney,  they  admit  the  Jurisdiction,  as  an 
■attorney  is  an  officer  of  the  court,  and  he  Is 
proaamed  to  plead  after  having  obtained 
teare,  which  admiu  the  Jurisdiction.  Lawes, 
PL  11. 

An  appearance  may  be  la  propHa  per«OfM» 
^d  need  not  be  by  attorney. 

PROPRIEOAD.  In  Spanish  law.  Property. 
WhltOb  New  Beoop.  bk.  1,  tit.  7.  c  6,  1 1. 

PROPRIETARY.  Belonging  or  pertaining 
to  a  proprietor.  See  117  U.  S.  487. 

PROPRIETARY  RIGHTS.  Those  rights 
which  an  owner  of  property  has  by  virtue  of 
'hia  owaerihip.  Whan  proprietary  ilj^ta  are 


opposed  to  acquired  rights,  such  as  ease- 
ments, franchises,  etc.,  they  are  more  oftra 
called  "natural  rlghta.** 

PR0PRIETA8  (Lat)  In  the  ciirll  and  oM 
English  law.  Property;  that  which  la  oaTs 

own;  ownership. 

 Proprietas  Nuda.  Naked  or  mere  prop- 
erty or  ownership;  the  mere  title,  iwmaratc 
from  the  usnfmct 

 Proprietas  Plena.  Full  property,  in- 
cluding not  only  the  Utle,  but  the  usufruct, 
or  ezclnaiYe  rfcht  to  (he  naa.  GalT.  Lax. 

PROPRIETAS  TOTIU8  NAVfS  GARINAE 

caueam  eequitur.  The  property  of  the  whole 
ship  follows  the  ownership  of  the  keel.  Dig. 
fi.  1.  61.  Provided  it  had  not  been  construct- 
ed with  the  materials  of  another.  Id.:  1 
Kent,  Comm.  881 

PROPRIETAS  VERBORUM  EST  8ALUS 

proprietatum.  The  propriety  of  woitfa  la  tte 

safety  of  property. 

PR0PRIETAT6  PROBANDA.  The  name 
Of  a  writ  See  •De  Proprletate  Probanda. 

PROPRIETATES  VERBORUM  OB8ER- 
vandae  sunt.  The  proprieties  (f.  p.,  proper 
meanings)  of  words  are  to  be  obaor  lud 
Jenk.  Cent  Gaa.  188. 

PROPRIBTOIt  An  owner;  the  holder  of 
tho  legal  tltla. 

PROPRIO  VIGORE(Lat.)  Byltsownfim 
or  vigor.  An  ezpreaslcm  freqnently  used  In 
^nstmctlon.  A  phrase  la  said  to  have  a  ce^ 
tain  meaning  proprio  i^ifforv. 

PROPTER  AFFECTUM  (Lat)  For  or  on 
account  of  some  affection  or  prejudice.  A 
Juryman  may  he  challenged  propter  affectum; 
as.  because  he  Is  related  to  the  party  has 
^ail^^**  e»I>«»8e.  and  the  like.  See 

PROPTER  OBPECTUM  (Lat)    On  ac 

count  of  or  for  some  defect.   This  phra?- 
frequently  used  In  relation  to  challenges  A 
juryman  ni;iy  be  challenged  propter  affectum; 
um;  as,  that  he  is  a  minor,  an  aliioL  and  tka 
like.  See 'XSiaUeBgo."  ana  we 

PROPTER  DEFECTUM  SANGUINIS.  On 
•eooont  of  Callore  of  hk»od. 

PROPTER  DELICTUM  (Lat)  Wm  or  m 
acooont  of  crime.  A  Juror  may  be  chal> 
lenged  propter  delictum  when  he  has 
convicted  Of  aa  Infhaioaa  crlma.  Soa 

lenge." 

PROPTER  HONORIS  RESPECTUM.  On 
aooouit  OT  foqpoct  of  honor  or  rank.  Sm 
'•Challeofa*  ^ 

PROROGATEDJURISDICTION.  InSooteh 
law.    That  jurisdiction  which,  by  the  con 
sent  of  the  ptrUea.  Is  eonfamd  upon  a  judge 
who.  without  such  consent  would  ha  Inrnm 
petent.   Ersk.  Inst  1.  2.  IS. 

At  common  law,  when  a  par^  la  entitled 
to  some  privilege  or  exemption  from  Juris- 
diction, he  may  waive  it,  and  then  the  Jnria- 
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PROROGATION  (Lat)  Putting  off  to  an- 
otlier  time.  It  Is  generally  applied  to  the 
English  parliament,  and  means  the  continu- 
ance of  it  from  one  day  to  aootlier.  It  dif- 
fers from  ''edjonnunent,"  wlilcb  Is  »  c<»tln- 
uance  of  it  from  one  day  to  another  itt  the 
same  session.  1  Ul.  Comm.  186. 

— >ln  Civil  Law.  The  giving  time  to  do  a 
thing  beyond  tho  term  prefixed.  Dig.  i.  14. 
27.  1.    See  ■•Prolongation." 

PROSCRIBED  (LAt,  prosrribf),  to  write  be- 
foore).  In  civil  law.  Among  the  Romans,  a 
man  was  said  to  be  proscribed  when  a  re- 
ward was  offered  for  his  head;  but  the  term 
was  more  usually  applied  to  those  who  were 
sentenced  to  some  punishment  wliicti  carried 
wlCb  It  the  dmseqtie&ees  of  dTll  death. 
GodSk  %.  49. 

PROSECUTION.  The  conducting  or  car- 
rying forward  of  a  judicial  proceeding. 

The  means  adopted  to  bring  a  supposed  of- 
fender against  the  criminal  law  to  ponisb* 

ment  by  due  course  of  law. 

PROSECUTOR,  la  practice.  He  who  prose- i 
eot^  another  for  a  crime  in  the  name  of  the 
Sovernment. 

The  public  proseentor  Is  an  ofleer  appoint- 
ed by  the  government  to  prosecute  all  of- 
fenses.— he  is  the  attorney  general  or  his 
deputy. 

A  private  prospriitor  i?  ohp  who  prefers  an 
accusation  against  a  party  whom  he  suspects 
to  be  gnlltjr. 

PROSEQUI  (Lit.)  To  foUow  op  or  pur- 
sue. See  "NoUe  ProosqnL" 

PROSPECTIVE  (Lat.  proxpiMo.  to  look  for- 
w^ardj.  That  which  is  applicable  to  the  fu- 
tarOi  It  is  used  in  opposition  to  retrospec- 
tive. To  be  just,  a  law  ought  always  to  be 
prospective.  1  Bouv.  Inst  note  116. 

PROSPECTIVE  DAMAGES.  Such  as  will 
naturally  result  from  the  injury  complained 
of,  bat  have  not  accrued  at  the  time  of  the 
trial;  such,  for  eiample,  as  the  toes  ot  wages 
from  a  personal  Injury  which  will  result 
where  plainttB  has  not,  at  the  time  of  the 
trial,  reeoversd  Us  earning  cagaelty. 

PROSTITUTION.  The  common  lewdness 
of  a  woman  for  gain.  The  act  of  permitting 
a  common  and  indiscriminate  sexual  Inter- 
eonrse  for  hire.  IS  Mete  (Masa)  97;  8 
Barb.  (N.  Y.)  610;  102  Ind.  Ifil.  In  Iowa, 
the  term  seems  to  be  used  in  a  wider  sense 
than  elsewhere  prsvalla  66  Iowa,  411;  78 
Iowa.  492. 

In  a  figurative  sense,  it  signifies  the  bad 
u.«ie  which  a  corrupt  Juti^c  inakos  of  the  law, 
by  making  it  subservient  to  his  interest;  as. 
tbe  prostttatioii  of  the  law,  the  protdtntkm 
of  Jsitlee. 

PROTECTIO  TRAHIT  SUBJECTIONEM, 
eiibjectio  protectionem.  Protection  draws  to 
It  enhleeaon;  sabjeetloii,  prcteetkm.  Go. 

uttas. 


PROTECTION. 

 In  Mercantile  Law.    The  name  of  a 

document  generally  given  by  notaries  public 
to  sailors  and  other  person.^  Kolng  abroad, 
in  which  is  certified  that  the  bearer  therein 
named  Is  a  eltlsen  of  the  United  Statee. 

 In  Governmental  Law.   That  benefit  or 

safety  which  the  government  atTords  to  the 
eitisens. 

——In  English  Law.  A  privilege  granted 
by  the  king  to  a  party  to  an  action,  by  which 

he  is  jirot»'rti'(i  from  a  jinlirmf^iit  which  would 
otherwise  be  rendered  against  him.  Of  these 
protections  there  are  several  Undt.  FItsh. 
Nat.  Brey.  65. 

PROTECTION  OF  INVENTIONS  ACT. 
St.  33  &  34  Vict.  c.  27.  By  this  act  it  is 
provided  that  the  exhibition  of  new  inven- 
tions shall  not  prejudice  patent  rights,  and 
that  the  exhibition  of  designs  shall  not  prej- 
udice the  rl^t  to  registration  of  sadi  de> 
signs. 

PROTECTION  ORDER.  In  Bnglish  pro- 
bate praetlesk  An  order  for  the  proteetlon 
of  the  property  of  a  dsoertsd  wife. 

PROTECTIONIBUS,  STATUTE  DE.  The 
English  statute  33  Edw.  I.  st.  1.  allowing  a 
challenge  to  he  entered  against  a  protection, 

etc. 

PROTECTOR  OF  SETTLEMENT.  One 

who  may  be  appointed  by  the  settler  of  an 
estate  tail,  without  whose  ronspnt  tho  tenant 
in  tail  cannot  bar  the  entail  except  as  against 
hie 


PROTECTORATE.  Government  by  a  pn>> 

tcctor.  The  period  of  his  rule.  Specially 
so  used  with  reference  to  the  period  of 
Bnglish  history  during  which  Oliver  and 
Richard  CromweU  held  the  title  of  "Lord 
Protector." 

 In  International  Law.  A  relation  as- 
sumed by  a  strong  nation  toward  a  weak 
one,  wherehy  the  former  protects  the  latter 
from  hostile  invasion  or  dictation,  and  in- 
terferes more  or  less  in  Its  domestic  con- 
cerns. Cent  Diet  Such,  for  example,  is 
the  supervision  assumed  jointly  by  the  Unit- 
ed States,  Germany,  and  Great  Britain  over 
Samoa.  See  Davis.  Int  Law,  847. 

PROTEST. 

——In  Mereantiie  Law.  A  notarial  act, 
made  for  want  of  payment  of  a  promlonry 

note,  or  for  want  of  acceptanro  nr  payment 
of  a  bill  of  exchange  by  a  notary  public.  In 
which  It  is  declared  that  all  parties  to  such 
instruments  will  be  held  responsible  to  the 
holder  for  all  damages,  exchanges,  re-ex- 
ehange,  etc. 

——in  Legislation.  A  declaration  made  by 
one  or  more  members  of  a  leglslatlTe  body 
that  they  do  not  nprpe  with  some  act  or  reso- 
lution of  the  body.  It  is  usual  to  add  the 
reasons  whidi  the  protsetanta  hare  Cor  snoh  • 
a  dissent. 

 In  Maritime  Law.   A  writing,  attested 

by  a  justice  of  the  peace,  a  notary  public, 
or  a  consul,  made  and  verified  by  the  master 
of  a  ▼oasel.  atatiag  ttie  •everity  of  a  yoyage 
by  wUdi  a  sUp  baa  mSersd.  and  Aowbig 
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tluit  It  was  not  owing  to  the  neglect  or  mia- 

conduct  of  the  master.  See  Marsh.  Ins  715. 
716;  1  Wash.  C.  C.  (U.  S.)  14.'..  238.  408.  note; 
1  Pet.  C.  C.  (U.  S. )  lit*:  I  Dal  I.  (Pa.)  C>.  10. 
317;  2  Dall.  (Pa.)  Ido;  3  Watts  ft  S.  (Pa.) 
144. 

PROTESTANDO.  See  "ProtertatloD.'* 

PROTESTATION. 

—In  Pleading.  The  indirect  affirmation 
or  denial,  hy  means  of  the  word  "protest- 
ing" (in  the  Latin  form  of  pleadings,  pro- 
ttslando) ,  of  the  truth  of  some  matter  \vhi(  h 
cannot  with  propriety  or  safety  be  positively 
alBrmed.  denied,  or  entirely  pMsed  over. 
See  3  Bl.  Comm.  311. 

The  excluKlou  of  a  tontlusion.  Co.  Lltt. 
124. 

Its  object  was  to  secure  to  the  party  mak- 
ing It  the  benefit  of  a  positive  afflnnstlon  or 

denial  in  case  of  success  in  the  action,  so  far 
as  to  prevent  the  conclusion  that  the  fact 
was  admitted  to  be  true  as  stated  by  the  op- 
posite party,  and  at  the  same  time  to  avoid 
the  objection  of  duplicity  to  whleb  a  direct 
affirmation  or  denial  would  expose  the  plead- 
ing. 19  Johns.  (N.  Y. )  9^5;  2  Saund.  103; 
Gomyn,  Dig.  "Pleader"  (N);  Plowd.  276; 
Lawes,  PI.  171.  Matter  which  is  the  ground 
of  the  suit  upon  which  issue  could  be  taken 
could  not  he  protested.  Plowd.  270;  3  Wils. 
109;  2  Johns.  (N.  Y.)  227.  lint  see  2  VVni. 
Saund.  103.  note.  Protestations  are  no  long 
er  allowed  (3  Bl.  Comm.  312).  and  were  gen- 
erally an  unnecessary  form  (3  Lev.  125). 

The  common  form  of  malting  protestations 
is  as  follows:  "Because  protesting  that." 
etc.  excluding  such  matters  of  the  adver^ 
8ar>''s  pleading  as  are  i;it<^ndefl  to  he  ex- 
cluded in  the  prolcsfando,  if  it  be  mau<  r  of 
fact;  or.  if  it  be  against  the  le^a!  siifli>  ifiu  y 
of  h\H  pleading,  "because  protesting  that  the 
plea  by  him  above  pleaded  in  bar"  (or  by 
way  of  reply,  or  rej'iin<1er.  rtc  ,  as  the  ease 
may  lie)  "is  wl.ully  liisuirtri.'iit  in  law." 
Spe.  generally.  1  Chit.  IM.  :.:',\:  .\nhb.  ("iv. 
PL  245;  Comyn.  Dig.  "Pleader"  (N);  Stepb. 
PI.  235. 

In  Practice.  An  as^^evcration  made  hy 
taking  CoU  to  witness.  A  protestation  is  a 
form  of  asseveration  which  approadies  very 
nearly  to  an  oath.  Wolff.  Inst.  §  376. 

PROTHONOTARY.  The  ti  le  given  to  an 
officer  who  officiates  as  principal  clerk  of 
some  courts.  Viner.  Abr.  The  office  exists 

In  Pennpylvania. 

In  the  eeelppiastical  law.  the  name  of  "pro- 
thonotary"  is  given  to  an  officer  of  the  cotirt 
of  Rome.  He  is  so  called  t>ecause  he  is  the 
first  notary. — the  Greek  word  proMv.  signify- 
\vK  ■  .  or  Prst.  These  imtarii's  have 
pre-eminence  over  the  other  notaries,  and  are 
put  in  the  rank  of  prelates.  There  are 
twelve  of  them.  Dallos. 

PROTOCOL.  A  rt-rtird  or  reR:i>t<  r.  Atiir)ne 
the  Romans,  protovollum  was  a  writing  at 
the  head  of  the  first  page  of  the  paper  used 
by  the  notaries  or  tahelllonp,    Xnv  14 

In  France,  the  minutes  of  notarial  acts  i 
were  formerly  transcribed  on  registers,  which  I 


were  called  "protocols"  Toulller,  Dr.  CiT. 

liv.  3.  tit.  3,  c.  fi.  §  1.  note  4 in, 

Dy  the  German  law  it  .signifies  the  min- 
utes of  any  transaction.  Enc  Am.  "Proto- 
col." In  the  latter  sense,  the  word  has  of 
late  been  received  into  International  law.  Id. 

PROTOCOLLUM  (Oraeco-Lat.)  In  the  dr- 

11  law.  A  brief  note  or  memorandum  of  a 
transaction  made  by  a  notary,  for  the  pur- 
pose of  being  afterwards  extended  or  writ- 
ten out  in  full  {quod  breviter  et  succinate 
notatur  a  taheUione,  ut  ertendi  deinde  atQue 
(ihsolvi  possit ) .  Calv.  Lex.  .\  hasty  note  of 
a  transaction,  as  it  were  prima  collectio  re- 
rum,  the  first  getting  together  of  mattara. 
Id. 

ProfOCOMum,  among  the  Romans,  seems  to 
have  originally  signified  a  formal  caption 
or  heading  of  instruments  drawn  by  tabel- 
lionet  (notaries):  or.  more  particularly,  a 
writing  at  the  head  of  the  paper  used  by 
these  officers,  containing  the  name  of  the 
iinnrs  sdirarum  largilionum  (chief  officer 
of  the  imperial  treasury),  and  the  time  when 
the  instmnient  was  made.  Nov.  44.  It 
seems  to  have  served  the  purpose  of  an  offi- 
cial stamp.  In  the  forty  fourth  Xovel.  the 
tabellioiirs  are  forijiddeii  to  write  their  in- 
struments upon  any  other  paper  than  such 
as  contained  this  prof  ocoR«»  at  the  head. 

PROTOCOLO.  In  Spanish  law.  The  orig- 
inal draft  or  writing  of  an  instrument  which 
remains  in  the  possession  of  the  escribano, 
or  "notary.  White.  New  Recop.  lib.  S,  Ut  7.  c 

5.  ?  2. 

PROTUTOR  (I^t.)  In  civil  law.  Tie  who. 
not  being  the  tutor  of  a  pupil  or  minor,  has 
admii'istf  r.'d  his  pro[i'  !  ty  or  affairs  as  if  lie 
had  hoen,  whether  he  thought  himself  le- 
gally Invested  with  the  authority  of  a  tutor 
or  not. 

He  who  marrit  .s  a  woman  wJio  is  tutrix 
becomes,  by  the  n^arriagf.  a  jirntntor.  The 
protutor  is  eriiinl'v  rr  spousible  an  the  tutor. 

PROUT  PATET  PER  RECORDUM  t  Lat) 
As  appears  by  the  record.  This  phra.^e  Is 
frrquontly  used  in  pleading:  as.  for  cxara- 
I)le.  in  debt  on  a  judgment  or  other  matter 
of  record,  unless  wli. n  it  is  stated  as  an  In- 
ducement, it  Is  requisite,  after  showing  the 
matter  of  record,  to  refer  to  it  by  the  prout 
Mitrt  per  rrvordum.  1  Chit.  PL  *ZM;  10  Me. 
127. 

PROVE.  To  make* proof  of;  to  establish 
by  evidenoe. 

PROVER.  Tn  old  I'nsHsh  law.  One  who 
undertakes  to  provp  a  crime  against  another. 
28  Edw.  L;  5  Hen.  IV.  One  who,  being  in- 
dicted and  arraigned  for  treason  or  felony. 

confesses  l)efore  plea  pleaded,  and  accusea 
his  accomplices  to  obtain  pardon;  state's  ev^ 
Idence.  4  ni.  Comm.  .:.■;( i*.  To  prove. 
Law  Fr.  &  Lat.  Diet  ;  Britt.  c.  22. 

PROVINCE.  Sometimes  this  slgnlfles  the 
district  into  which  a  country  has  been  divid- 
ed: as.  the  province  of  Canterbury,  in  Eng- 
land; the  province  of  Languedoc,  in  France. 
Sometimea  It  means  a  dependency  or  colony; 
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PROVISO,  ETC. 


M,  the  proTinctt  of  New  Brunswick.   It  1b! 

Eomctixnee  used  flgiirativply  to  simify  power  I 
or  authority;  as.  It  is  the  province  of  the 
court  to  judge  of  the  law.  that  Of  the  Jury  to  | 

decide  on  the  facts.  I 

PROVINCIAL  CONSTITUTIONS.    Tho  do 
crees  of  provincial  synods  held  under  divers  i 
archbishops  of  bury,   from  Stephen 

Ltangton,  in  the  reign  of  Henry  III.,  to  Hen-  j 
IT  Cbichele.  In  the  reign  of  Henry  V.,  and 
adopted  also  liy  the  proTlnce  of  York  In  the  i 
reign  of  Henry  VI. 

PROVING  OF  THE  TENOR.  In  Scotch 
practice.  An  action  for  profing  the  tenor  of 
a  lost  deed.  BeU,  Diet 

PROVISION. 

 In  Common  Law.  The  property  whirli 

a  drawer  of  a  UU  Of  exchange  plac  s  in  the 
bands  of  a  drawee;  as,  for  example,  by  re- 
mittances, or  when  the  drawee  is  indebted  to 
the  drawer  when  the  bill  becomes  due,  pro- 
vision is  said  to  have  been  made.  Accept- 
aaoe  always  presnmea  a  prorislon.  See  Code 
de  romm.  arts.  115117. 

 In  French  Law.  An  allowance  grant- 
ed by  a  Judge  to  a  party  for  his  support.— 
which  is  to  be  paid  before  there  is  a  defini- 
tive judgment.  In  a  dvll  case,  for  ex- 
ample, it  is  an  allowanro  made  to  a  wife  who 
is  separaifd  from  h^r  husband.  Dalloz. 

PROVISIONAL  ASSIGNEES.  Those  who.' 
noder  the  old  bankruptcy  practice  of  Eng- 
land, were  appointed  to  talce  cliarKC  of 
bankrupt  estates  until  the  creditors'  as^ 
Blgnees  were  appointed. 

PROVISIONAL  ORDER.  In  Bngllsh  law. 

Under  various  acts  of  parliament,  rertaln 
public  bodies  and  departments  of  tho  Rovcrn 
ment  are  authorized  to  InQOlre  into  matttM-s 
which,  in  the  ordinary  course,  could  only  he 
dealt  with  by  a  private  act  of  parliament, 
and  to  inal<«>  orders  for  tlu  ir  regulation. 
These  orders  have  no  effect  unless  they  are 
conflmied  by  an  act  of  parliament,  and  are 
hence  called  "provi.'^lonal  order?."  Several 
orders  may  be  t-onfirnied  by  one  act.  The  oh 
ject  of  this  mode  of  proceeding  is  to  save  the 
trouble  and  expense  of  promoting  a  number 
of  private  hills. 

PROVISIONAL  REMEDY.  A  remedy 
a'loi»t(  d  to  111'  i  t  a  parllctilar  exigency.  The 
term  is  ordinarily  applied  to  process  issued 
at  Uie  commencement  or  during  the  pen- 
dency of  a  suit  to  preserve  some  status  until 
the  rights  of  the  parties  are  adjudicated. 
Praltaninary  Injunction,  attachment,  arrest 
on  mefsne  process,  garnishment,  etc  ftre  pro- 
visional remedies. 

PROVISIONAL  SEIZURE. 

 In  Louisiana.    A  torm  which  signifies 

nearly  the  same  as  attachment  of  property. 

It  is  regulated  by  the  Code  of  Practice  as 
follows,  namely:  The  plaintiff  may.  in  cer- 
tain cases,  hereafter  provided,  obtain  the 
provisional  seizure  of  the  property  which  he 
holds  in  pledge,  or  on  which  he  lias  a  privi- 
lege, in  <N!4or  to  secura  a  payment  of  his 
dalm.  Coda  La.  art  S84. 


Provisional  selsvre  may  he  ordered  In  the 

following  cases:  Flr^t,  in  cxfintory  pro- 
ceed I  ngs,  when  tlie  plaintiff  biios  un  a  title 
imiiorting  confession  of  judgment;  second, 
when  a  le.'^.sor  prays  for  the  seizure  of  furni- 
ture or  pro|)erty  used  in  the  house,  or  at- 
tached to  thf  n-al  estate  which  h  -  !  as  ]<  a.-«Ml; 
third,  when  a  seaman,  or  other  person,  em- 
ployed on  board  of  a  ship  or  water  crafL 
navigating  within  the  state,  or  person  hav- 
ing furnished  materials  for  or  made  repairs 
to  such  ship  or  water  craft,  prays  that  the 
same  may  l>e  seised,  and  prevented  from  do- 
parting,  until  he  has  been  paid  the  amount 
of  his  claim:  fourth,  when  the  proceedings 
are  in  rem,  that  is  to  say,  against  the  thing 
itself  whldi  stands  pledged  for  the  debt, 
when  the  property  is  abandoned  or  in  cases 
where  the  owner  of  the  thing  is  unlinown  or 
absent.  Code  I.a.  art  1285.  See  6  Mart. 
(La.;  N.  S.)  168;  7  Mart  (La.;  N.  S.)  153; 
8  Mart.  (La.;  N.  &)  MO;  1  Mart  (La.)  168; 
12  Mart  (La.)  S3. 

PROVISIONS  OF  OXFORD.  Certain  pro- 
visions made  in  the  parliament  of  Oxford, 
1258.  for  the  purpose  of  securing  the  exe- 
cution of  the  provisions  of  Magna  Charta 
against  the  invasions  thereof  by  Henry  III. 
The  government  of  the  country  was  in  effect 
I  ommltted  by  these  provisions  to  a  stand- 
ing committee  of  twenty-four,  whose  chief 
niprit  consisted  in  their  representative  char* 
acter,  and  their  real  desire  to  effect  an  iiDO^ 
provement  In  the  king's  government  Brown. 

PROVISO.  The  name  of  a  clause  inserted 
In  an  act  of  the  legislature,  a  deed,  a  written 
agrsemeot,  or  other  instrument,  wblcb  gen- 
erally contains  a  condition  that  a  ccrtalii 
thing  shall  or  shall  not  he  done,  in  order  « 
that  an  agreement  contained  in  another 
( lause  riiall  take  effect 

"This  word  hath  divers  opprations.  Some- 
times it  workoth  a  qualification  or  limita- 
tion, sometimes  a  condition,  and  sometimes 
a  covenant."    Co.  Litt.  14<;b.  203b. 

It  always  Implies  a  condition,  unless  Hub- 
seqiU'iit  words  cbanpc  it  to  a  (•o\ --i-nnt ;  but 
when  a  proviso  contains  the  mutual  words 
of  the  parties  to  a  deed,  it  amounts  to  a 
covenant  2  Ooke,  7t;  Crow  BUs.  S42:  Moore^ 

707. 

A  proviso  differs  from  an  exception.  1 
Barn.  &  Aid.  99.  An  exception  exempts,  ab- 
I  solutely.  from  the  operation  of  an  engage- 
ment or  an  enactment:  a  proviso  dpfnats 
their  operation  conditionally.  An  exception 
takes  out  of  an  engagement  or  enactment 
something  which  would  otherwise  be  part 
of  the  subject  matter  of  it:  a  proviso  avoids 
them  bv  wav  of  defeasance  or  excuse.  8  Am. 
Jur.  242:  Flowd.  .301;  Garth.  99;  1  Saund. 
2r?4a.  note:  Lilly.  Reg.,  and  the  cases  there 
cited.  See.  generally.  Am.  .lur.  No.  IC.  a-t. 
1:  Bac.  Abr.  "Conditions"  (A);  Comyn,  Dig. 
"Condition"  (A  1).  (A  8);  IhnuT.  St.  660. 

PROVISO  EST  PROVIDERE  PRAESEN- 
tia  et  futura,  non  praeterita.  A  proviso  Is  to 
provide  for  the  present  and  the  future,  not 
the  past  t  Ooke,  72:  Vauglian,  279;  Broom, 
Leg.  Max.  (Sd  London  Ed.)  276. 
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PUBLIC  CHAHITY 


PROVI80II.  H«  that  hath  tbe  care  of  pro- 
viding things  necessary,  but  more  egpecially 
one  who  sued  to  the  court  of  Rome  for  a  pro- 
vision. Jarol),  2")  Edw.  III.  One  nominated 
by  the  pope  to  a  benefice  before  it  became 
told,  in  prajadice  of  right  of  true  patron.  4 
BI.  Comm.  Ul*. 

PROVOCATION  (  Lat.p/f't  oro.  to  call  out). 
The  act  of  inciting  another  to  do  something. 
Such  conduct  as  tondB  to  arouM  paaalons 
which  may  lead  to  the  rommlsslon  of  an  act. 

Provocation  Is  no  defense  for  crime,  but 
may  mitigate  the  damages  for  an  assault  ( ;i 
E.  D.  Smith  [N.  Y.J  618),  and  if  adequate  to 
arouse  in  the  mind  of  a  reasonable  man  such 
passion  as  to  cause  him  to  act  rashly  and 
without  reflection,  it  will  reduce  homicide 
from  murder  to  manalanghter.  See  "Cool 
Blood." 

PROVOST.  A  title  given  to  the  chief  of 
aome  corporations  or  societies.  In  France, 
thla  title  was  formerly  given  to  some  pre- 
siding judges.  The  word  la  derived  from  the 

Latin  ijracpositus. 

PROVOST  MARSHAL.  A  military  officer 
appointed  to  arrest  and  secure  deserters 
and  other  offenders,  to  prevent  pillaging,  in- 
dict offenders,  and  see  to  the  passage  and 
execution  of  sentence,  and  also  to  i)i  rform 
Other  certain  duties  pertaining  to  the  police 
and  dlsdpline  of  the  service.  The  provost 
marshal  of  the  navy  has  charge  of  prison- 
ers, etc.  Webster. 

PROXENfiTAE  {LaL)  In  the  civil  law. 
Among  the  Romans,  these  were  persons 

■whose  functions  somewhat  rosonihlpd  those 
of  the  broilers  of  modern  commercial  na- 
tions. Dig.  60. 14.  8:  Domat,  llh.  1.  tit  17. 1 
1,  art  1. 

PROXIMATE  CAUSE.  That  which.  In  a 
natural  and  continuous  sequence,  unbroken 
by  a  new  cause,  produced  an  event,  and 
without  which  that  event  would  not  have 
occurred.  Shear.  &  R.  Neg.  §  261. 

PROXIMITY  (Lat.)  Kindred  between  two 
persons.  Dig.  88.  16.  8. 

PROXIMUS  EST  CUi  NIMO  ANTKCE- 
dit;  supremus  est  quem  nemo  ae^ltur.  He 

is  next  whom  no  one  precedea;  he  la  last 
whom  no  one  fMhnrs.  Dig.  80. 18.  91. 

PROXY.  A  person  appointed  In  the  place 

of  another,  to  represent  him. 

The  instrument  by  which  a  person  is  ap- 
pointed so  to  act.  It  Is  said  to  he  a  contrac- 
tion of  "procuracy." 

-—In  Ecclesiastical  Law.  A  Judicial  proc- 
tor, or  one  who  Is  appointed  to  manaRe  an- 
other man's  law  concerns,  is  called  a  "proxy." 
AyimPar. 

An  annual  payment  made  by  the  parochial 
clergy  to  the  bishop,  etc.,  on  visitations. 
Tomlins.  See  Rntharforth.  Inat  868:  Hall. 
Prac  14. 

PRUDENTUR  AGIT  QUI  PRAECEPTO 
legis  obtemperat.  He  acts  prudently  who 
obegrs  the  eonunanda  of  the  law.  6  Coke.  49. 


PRYK.   A  kind  of  service  of  tenure. 

mount  says  it  signifies  an  old-fashioned 
spur,  with  one  point  only,  which  the  tenant 
holding  land  by  this  tenure  was  tO  find  for 

the  king.  Wharton. 

PSYCHOLOGICAL  FACT.  In  the  law  of 
evidence.  A  fact  which  can  only  be  per- 
ceived mentally;  such  as  th»»  motive  1^ 
which  a  person  is  actuated.  Burrili.  dre. 
Bt.  180.  181. 

PUBERTY.  In  civil  law.  The  age  in  boys 
of  fourteen,  and  in  girls  of  twelve  y^u^ 
Ayiiffe.  Pand.  63;  Hall.  Prac.  14;  Toullier. 
Dr.  ClT.  torn.  5.  p.  100;  InsL  1.  18;  Dig.  L 
7.  40.  1;  Code^  6.  60.  8;  1  BL  Comm.  4SC 

PUBLIC.   The  whole  body  politic,  or  aU 

the  citizens  of  the  state.  It  is  inapplicable 
to  a  municipal  corporation  or  other  i>oliucaJ 
subdivision;  the  people  are  the  pubUc.  81 
Mich.  335. 

This  term  Is  sometimes  Joined  to  other 

terms,  to  designate  those  things  which  haft 
a  relation  to  the  public;  as,  a  public  <^llesr, 
a  pnhUc  road,  a  public  passage,  a  pahNc 
house. 

A  distinction  has  been  made  between  th* 
terms  "public"  and  "K'-iu  ral;"  they  are  s-  -::; 
times  ujsed  aa  cn^onymoua.  The  former 
term  la  applied  strict^  to  that  whleh  eea- 
1  f-rns  all  the  citizens  and  every  member  of 
the  state;  while  the  latter  Includes  a  l^ser, 
though  still  a  large,  portion  ot  tta  oe» 
munity.  QreenL  Bt.  f  188. 

PUBLIC  ADMINISTRATOR.  One  appoint 
ed  to  administer  the  estates  of  intestates 
where  there  Is  no  person  Intersatcd  in  them 
competent  and  willing  to  take  the  adminis- 
tration. He  is  generally  a  standing  oflBcer. 
or  an  ofTlcer  of  court  acting  ex  officio,  as  the 
sherlfl  In  Arkansas  (28  Ark.  804).  or  the 
clerk  of  the  superior  court  In  Oeorgia  (?0 
Ga.  775) ;  but  the  term  1b  also  applied  to  an 
administrator  appointed  for  the  occasion  la 
default  ot  any  i^licatUm  tor  adalnlabn- 
tion. 

PUBLIC  AUCTION.  This  phrase  is  fre- 
quently used,  but  it  is  difficult  to  conceive 
of  a  private  anotlon,  so  the  word  ''pabBeT 
seems  to  add  nothing.  See  ''Auction.** 

PUBLIC  BRIDQB.  One  fknmlmr  paft  of  a 

public  highway:  one  erected  for  coifimor, 
use  or  public  convenience,  as  dlBtinguished 
from  one  eret  t>  <i  for  the  nse  and  rnnrnnlinwii 
of  a  private  person. 

Common  use  on  special  owMsion  win  eoa- 
sUtate  a  pnbllo  hrldgs.  4  Oampb.  189. 

PUBLIC  BUILDINGS.  Buildings  ordina- 
rily used  in  or  indiqtensable  to  the  nmdnrt 
of  the  public  business.  41  Pa.  St.  270. 

PUBLIC  CARRIER.  A  common  carrier 
(«.  ».) 

PUBLIC  CHARITY.  Any  charity  whose 
objects  are  undefined;  one  for  the  benefit  of 
an  Indeflnlte  nnmber  of  unselected  persons. 
See  'tauuritabte  Uaea." 
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PUBLIC  TRIAL 


PUBLIC  COMPANY.  A  term  QMd  In  the 

English  law  for  open  corporations.  "What 
a  "public  company'  Ib  has  not  been  defined, 
but  one  test  is  whether  the  members  have 
«  risht  to  transfer  their  shares."  Bookl.  3; 
IS  Ch.  DIT.  m. 

PUBLIC  DEBT.  That  which  is  due  or  ow- 
lac  hgr  the  vyvemiiMBt. 

PUBLIC  DOMAIN.  In  Its  most  general 
sense,  all  landfii  inoperty  owned  by  the  pub- 
lic. In  peculiar  context  it  has  been  limited 
to  Qitapproprtetad  irabtte  landSL  68  Tez.  847. 

PUBLIC  EASEMENT.  An  easement,  such 
as  a  public  right  of  way,  the  enjoyment  of 
which  hekuicB  to  the  pabllc  geaerall7»  and 
not  to  the  owner  ot  a  particolnr  dominant 


PUBLIC  ENEMY.  Thll  WOrd.  used  in  the 

sinRiilar  number,  designates  a  nation  at  war 
with  the  United  States,  and  includes  every 
member  of  mdb,  nation.  Vattal,  hk.  8,  c  S, 
I  70. 

To  make  a  pnbllc  enemy,  the  goremment 

of  the  foreign  country  rauBt  be  at  war  with 
the  United  States;  for  a  mob,  how  numer- 
on*  woewr  It  may  be,  or  robbers,  whoever 
tiMj  may  be.  are  never  considered  as  a 
imblle  enemy.  2  Marsh.  In&  508;  3  Esp.  1.31. 
18S. 

A  common  carrier  it  exempt  £rom  respon- 
sibility whenerer  a  loss  baa  been  occasioned 

to  the  goods  In  his  charge  by  the  act  of  a 
public  enemy;  but  the  burden  of  proof  lies 
OB  bim  to  show  that  the  loos  was  so  ooca- 
Blonocl.  3  Mnnf.  (Va.)  239;  4  Bin.  (Pa.) 
127;  2  liailey  (S.  0.)  157.    See  "Common 


PUBLIC  LAND.  In  ita  most  general  sense, 

all  lands  owned  by  the  government.  In  the 
more  limited  sense  in  which  it  Is  ordinarily 
used,  it  signifies  such  lands  as  are  subject 
to  sale  or  other  diqiosttion  by  the  covem- 
BMBt  nnder  ceneral  lawn.  88  U.  B.  761;  88 
U.  8.  U8. 

PUBLIC  LAW.  In  ono  aenae,  iBtamatloii- 
al  law.  In  aaotttar  aaoaa.  a  leiieral  law. 


PUBLIC  MINISTERS.  A  general  term  of 
the  international  law,  which  includes  ail  dip- 
tomaUe  repreeentatf  ▼ea.  but  exeladea  oonsola 

PUBLIC  NOTICE.  NoUce  given  to  the 
public  generally,  aa  bgr  advertisement  or 
posting,  and  not  to  soma  partlcalar  individ- 
ual. 

PUBLIC  NUISANCE.  See  'Nuisance. " 

PUBLIC  OFFENSE.  Includes  all  criminal 
offenses,  including  violations  of  municipal  i 
ordlnaaeea.  84  Minn.  1.  | 

PUBLIC  PA88AQE.  A  right  to  pass  over 
a  body  of  water.   This  term  is  synonymous  I 
with  "public  highway,"  with  this  difference: 
by  the  latter  is  understood  a  right  to  pass 
over  the  land  of  aaothar;  by  the  former  la  j 


meant  the  right  of  going  over  the  water 
which  is  on  another's  land.    Carth.  .188; 

Hammond,  N.  P.  195. 

PUBLIC  PEACE.  "Public tranaoUUty;  that 
quiet,  order,  and  freedom  from  disturbance 

which  is  guarantied  by  the  laws."  The  de- 
termination of  what  acts  disturb  the  public 
peace  rests  in  the  sound  discretion  of  tha 
legislature.  6  Daly  (N.  Y.)  876.  880. 

PUBLIC  POLICY.  The  criterion  by  which 
the  courts  condemn  contracts  as  opposed  to 
the  public  win.  or  as  tending  to  subvert  the 

public  welfare. 

Thus,  public  policy  invalidates  contracts 
tending  to  immorality,  as  for  the  rental  of  a 
brothel  (27  Mo.  App.  649),  or  In  conslderar 
tion  of  future  illicit  cohabitation  (58  Ala. 
303;  57  Hun  [N.  Y.]  292);  contracts  faclll- 
taUng  divorce  (89  lU.  349;  25  Minn.  72); 
contracts  in  unreasonable  restraint  of  trade 
(49  N.  J.  Eq.  217);  combinations  to  restrict 
competition  (90  Cal.  110;  68  N.  Y.  558); 
contracts  to  unfairly  Influence  an  appoint- 
ment or  election  to  public  office  (8  Kan. 
601;  88  Mo.  App.  555);  to  unlawfully  In- 
fluence  legislation  (88  Mass.  152);  to  limit 
the  jurisdiction  of  courts,  as  by  agreeing  not 
to  sue  in  a  particular  court  (94  U.  S.  685);  to 
compound  a  criminal  ofTense  (83  111.  418); 
to  restrict  competition  at  a  public  sale,  as 
by  agreeing  not  to  hid  thereat  i  IT  (Sa.  479). 
And  the  agreement  need  only  tend  to  iUe> 
gallty.  Thus,  an  agreement  for  witness*  feea 
contingent  on  the  success  of  the  party  for 
whom  the  witness  is  to  testify  (10  Ala.  206), 
or  for  ft  flea  to  ft  private  prosecutor  contln^ 
gent  on  a  convlcUon  (62  Ky.  207),  or  by 
an  attorney  to  defend  against  offenses  to  be 
committed  in  the  future  (  41  Kan.  884),  are 
void  as  against  public  policy. 

PUBLIC  RECORD.  A  record  maintained 
by  public  authorities,  or  open  to  the  inspec- 
tion o(  the  public. 

PUBLIC  RIVBR.  ▲  Bftvigablo  rtvar.  Sao 
'Navigable." 

PUBLIC  SALE.  A  sale  conducted  on  no- 
tice to  the  public,  at  which  the  public  is  in- 
vited to  attend  and  pnrehaae. 

PUBLIC  BCHOOLB.  Sdioola  maiutaliiad 
at  the  public  espaaia  bf  taiattoiL 

PUBLIC  SEAL.  The  official  saal  of  a  pub- 
lic officer.  See  "Seala." 

PUBLIC  STOCKS.  Public  obllgatloaa  or 

securities. 


PUBLIC  TRIAL.  A  trial  which,  under 
sonable  limitations,  the  public  are  freely  ad- 
mitted to  attend.  The  attendance  may  be 
limited  to  the  reasonable  seating  capacity  of 
the  courtroom  (98  Mo.  €42),  and  persons 
who.se  attendance  as  a  class  would  probably 
tend  to  disorder  may  be  excluded  (Fed.  Cas. 
No.  14.680).  but  the  exclusion  of  all  persons 
except  officers  of  the  court  is  a  violation  of 
the  right  to  a  public  trial  (108  GaL  242).  as 
la  aa  order  to  aa  olBoar  to  admit  only  "ro^ 
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PUBLIC  US£ 


PUBLICI  JURIS 


■p«etab1e  penont,"  when  It  appears  that 

proper  persons  wore  oxcludrd  (89  Mich.  27(i). 

"The  requirement  of  a  public  trial  is  for 
the  benefit  of  the  accused,  that  the  public 
may  see  he  is  fairly  dealt  with,  and  not  un- 
justly condemned,  and  that  the  presence  of 
interested  spectafors  may  keep  his  triers 
keenly  alive  to  a  sense  of  their  responsi- 
bility and  to  the  Importance  of  their  func- 
tions; and  the  requirptin'iit  Is  fairly  nh 
served  if.  without  partiality  or  lavoritisin, 
a  reasonable  proportion  of  the  public  is  suf- 
fered to  attend,  notwithatandliiK  that  thoae 
persons  whose  presence  conld  be  of  no  serr- 
lee  to  the  accused,  and  wlio  would  only  be 
drawn  thither  by  a  prurient  curiosity,  are 
ezcladed  altogether."   Cooley,  Const  Llm. 

•ns. 

PUBLIC  USE.  The  nature  of  the  "public 
use"  for  which  private  property  may  be  talc- 
on  Is  "flsactble"  (43  N.  J.  Law.  384),  "de- 
pendent somewhat  on  the  situation  and 
wants  of  the  community  for  the  time  being"' 
(IN.  J.  E'l  ',94),  and  not  reduriljle  to  any 
set  of  rules  or  principles  of  certain  and  uni- 
form application  (7  W.  Ya.  196).  It  has 
been  limited  to  use  by  the  public  themsplves 
(21  W.  Va.  534).  and,  on  the  other  hand,  ex- 
tended to  any  use  for  the  public  utility  or 
advantage  (16  Gray  [Mass.)  417).  The  use 
may  be  by  a  private  person  for  the  public 
benefit  (17  N.  H.  i>l ) ,  and  it  is  immaterial 
that  such  person  may  derive  private  profit 
therefrom  (89  N.  T.  171). 

The  fstablishment  of  public  high  ways  is  an 
undisi)nt<'(i  pubiit:  use  (103  Mass.  120),  as  is 
the  estabHshraent  of  a  railway  liin-  (23  Wall. 
[U.  S.]  108;  9  N.  Y.  100).  and  its  various 
facilities,  as  depots  (111  Mass.  125),  but 
spur  tracks  for  private  advantage  have  been 
held  not  to  be  (40  Ohio  St  504;  48  Fed.  615). 
Canals  (39  N.  Y.  171).  public  wharyes  (110 
N.  Y.  569),  drains  necessary  to  preserve  the 
public  health  (72  N.  Y.  1).  irrigation  (4 
Colo.  100).  public  cemeteries  (tw;  N.  Y.  .569). 
public  grain  elevators  (68  N.  Y.  208).  have 
been  held  to  be  public  purposes. 

PUBLIC  VERDICT.  A  verdict  delivered  by 
the  jury  In  open  court  as  dlattngntdifld  from 

a  privy  verdict  sealed  and  delivered  Vlf  the 
jury  when  court  Is  not  in  spssion. 

PUBLIC  WAR.    S.  r  '  War." 

PUBLIC  WAYS.   Highways  (q.  t.) 

PUBLIC  WORSHIP.  "May  mean  the  wor- 
ship of  God.  conducted  and  observed  under 
public  authority:  or  it  may  mrau  wnrsliip 
in  an  open  or  public  place,  without  privacy 
or  concealment;  or  It  may  mean  the  per- 
formanrf  of  religious  exercises,  under  a  pro- 
vision for  an  eqiial  right  in  the  whole  public 
to  participate  in  its  benefits;  or  it  nmy  be 
used  in  contradistinction  to  worship  in  the 
family  or  the  closet.  In  this  country,  what 
is  tailed  'pul>lif'  worship'  is  commonly  con- 
ducted by  voluntary  societies^  consUtuted 
according  to  their  own  notions  of  eocle8lat> 
tlcal  authority  and  ritual  propriety,  open- 
ing their  places  of  worship,  and  admit- 
ting to  their  religious  aerrlcet  such  pei^ 


sons,  and  upon  such  terms,  and  aabject  to 

surh  regulations,  as  they  may  choose  to 
designate  and  establish.  A  church  abso 
lutely  belonging  to  the  public,  and  la  irhirb 
all  persons  without  restriction  have  equal 
rights,  such  as  the  public  enjoy  in  high 
ways  or  public  landings,  is  certainly  a  very 
rare  institution,  if  such  a  thing  can  be 
found."  14  Gray  (Mass.)  686,  MS. 

PUBLIC  WRONGS.  A  public  wrong,  oth- 
erwise termed  a  "crime,"  is  a  breach  and 
Violation  of  the  public  rights  and  duties  due 
to  the  whole  community,  conalderad  mm  a 

'  rommunity  In  its  social  aggregate  capacity. 

I  4  Bl.  Comm.  5. 

Thus,  an  entry  on  the  land  of 
without  committing  a  breach  of  tlM 
is  a  mere  trespass  (8  Grat.  [Ya.1  708:  5 
Denio  [N.  Y.]  277),  but  an  entry  upon  the 
land  of  another  in  such  manner  as  to  canse 
a  breach  of  the  public  peace  Is  a  pablle 
wrong.  <  riminally  punishable  (8  Grat.  [Va.] 
708).    See  1  Clark  &  Marshall.  Crimes.  4. 

PUBLICAN.  In  civil  law.  A  farmer  of 
the  public  revenue;  one  who  held  a  lease 
of  some  property  from  the  public  treasury. 
Dig.  39.  4.  1.  1;  Id.  39.  4.  12.  3;  Id.  Z9.  4.  IS. 

PUBLICANUS  (Lat.)  In  the  Roman  law. 
A  farmer  of  the  customs;  a  publican  {qui 
I'uhii'  n  irurtar).  Dig.  89.  4.  1;  Id.  80.  It, 
16;  Calv.  Ltex. 

PUBLICATION.  The  act  by  which  a  thlsg 

is  made  public. 
Printing  without  clronlatloii  la  not  pvtUh 

cation  (5  Fed.  729).  and  circulation  In  msa- 
uscript  is  publication  (3  Fed.  486).  See, 
also.  "Literary  Property." 

It  differs  from  "promulgation"  {q.  «l) 
And  see,  also.  Toullier.  Dr.  Civ.  tit  '•Pre- 
liminaire."  note  .->9.  for  the  differODCe  la  the 
meaning  of  theae  two  words. 

Publication  has  different  meanings, 
applied  to  a  law.  it  signifies  the  rendei 
public  the  existence  of  the  law;  whea  it  re- 
lates to  the  opening  of  the  depoaltlons  taken  ■ 
in  a  case  in  chancpry.  it  means  that  liberfy 
Is  given  to  the  otfu  er  in  whose  custody  the 
depositions   of   witnesses   in   a  cause  are 

lodged,  either  by  consent  of  parties^  or  by 
the  rules  or  orders  of  the  court,  to  tfuiw  tlw 

depositions  openly,  and  to  civ.-  out  copi  -a 
of  them.  Prac.  Reg.  297;  Blake.  Ch.  Prac 
143.  When  spoken  of  a  will.  It  slgnlflaa  that 
the  testator  has  done  some  act  from  which 
it  can  be  concluded  that  he  intended  the  in- 
sTi  unient  to  operate  as  his  will.  Cruise.  Dig. 
tit  38,  c.  5,  S  47;  3  Atk.  161;  4  Me.  280;  8 
Rawle  (Pa.)  IS:  Comyn.  Dig.  **BMatoa  lif 
Devise"  (E  2).  "Chancery"  (Q). 

 In  the  Law  of  Libel  and  Slander.  Hie 

communication  of  the  defamatoiy  wwto  to 
some  third  person. 

The  sending  of  a  letter  to  the  person  de- 
famed is  not  publication.  Inwa.  T2'V  Nor 
is  the  speaking  of  slanderous  words  where 
no  third  person  oonld  hear  than.  IS  Onr 
(Mass.)  804. 

PUBUCI  JURIS  (Lat)   Of  pubUc  right 
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PUBLICIANA 
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PUNISHMENT 


As  applied  to  u  thing  or  right  me&ns  tllSt  It 
is  open  to  or  exercisable  by  all  persona 

Wben  a  fhln^  is  oommon  property,  ao  that 
any  one  can  make  use  of  it  who  likes,  it  is 
said  to  be  "publid  juria;"  as  In  the  case  of 
Ul^t,  air,  and  pnbUc  water. 

PUBLICIANA  (I^t.)    In  cItII  law.  The 

name  of  an  action  Introduced  by  the  prartnr 
Publicius.  the  object  of  which  was  to  recover 
a  thing  which  had  been  lost  Inst.  4.  6.  4; 
Dig.  6.  2.  1.  16.  17.  Its  effects  were  similar 
to  those  of  our  action  of  trover. 

PUBLICUM  JUS  (l.at.)  In  the  civil  law. 
I*ublic  law;  that  law  which  regards  the 
•tate  of  the  commonwealth  {quod  ad  $ta- 
turn  ret  Romanae  fpeetat).  Inst  1.  1.  4. 

PUBLISHER.  One  who,  by  himself  or  his 
agent,  makes  a  thing  publicly  known;  one 
engaged  in  the  circulation  of  books,  pam- 
plileti,  and  other  papers. 

PUDiCITY.  Chastity ;  the  abstaining  from 

all  unlawful  carnal  commerce  or  connection. 
A  married  woman  or  a  widow  may  defend 
her  pudicity  as  a  maid  may  her  virginity. 
Sea  "Ghaatityi"  "Rape." 

PUDZELD.  In  old  English  law.  To  be 
free  from  the  payment  of  money  for  taking 
of  wood  in  any  forest  Co.  Lltt  S38a.  Hie 
aama  as  ''woodgeld." 

PUEBLO.  In  Spanish  law.  People:  all 
the  inhabitants  of  any  country  or  place, 
Without  distinction.  A  town,  township,  or 
municipality.  I.as  Partldas,  pt.  1.  tit.  2,  1.  5; 
White,  New  Recop.  bk.  2.  tit.  1.  c.  6,  8  4; 
Sdunidt  ClT.  Law,  44.  185. 

PUER  (Lat)  A  boy;  a  child.  In  its  en- 
larged sense,  this  word  Bignifles  a  child  of 
either  sex,  though  in  its  restrained  meaning 
tt  is  applied  to  a  boy  only. 

A  case  once  arose  which  turned  upon  this 
gnestlon.  whether  a  daughter  oonld  take 
lands  under  the  flescription  of  puer;  and  it 
was  decided  by  two  Judges  against  one  that 
she  was  entitled.  Dyer,  SSTb.  In  another ; 
case,  it  was  ruled  the  other  way.  Hoh.  U. 

PUERI  SUNT  DE  SANGUINE  PAREN- 
tum,  sed  pater  et  mater  non  sunt  de  san- 
guine puererum.  Children  are  of  the  blood 

of  their  parents,  but  the  father  and  mother 
are  not  of  the  blood  of  their  children.  3 
Cokeb  40. 

PUERILITY.   In  civfl  law.   A  condition 

which  commenced  at  thp  age  of  seven  years, 
the  end  of  the  age  of  infancy,  and  lasted  till 
the  age  of  puberty. — that  is.  In  females  till 
the  accompliahment  of  twelve  years,  and  in  i 
males  till  the  age  of  fourteen  years  fully 
•ecomplished.   .\yllffe.  Pand.  63. 

The  ancient  Roman  lawyers  divided  puer- 
ility Into  proximtu  tnfantUte,  as  It  ap- 
proached infancy,  and  Into  prorimua  puher" 
tmti,  as  it  became  nearer  to  puberty.  6  Toul- 
iter.  Dr.  OlT.  note  100. 

PUERITIA  (Lat.)  In  civil  law.  Age  from 
mtm  to  fourteen.  4  BL  Comm.  S2;  Whar- 


ton. The  8ge  frr  m  birth  to  fourteen  years 
in  the  male,  or  twelve  in  the  female.  Calv. 
Lex.  Tha  age  fiom  Urth  to  sflffantasii.  VI- 
cat 

PUFFER.  A  ptTson  employed  l»y  the  own- 
er of  property  which  is  sold  at  auction  to 
bid  it  up,  who  does  so  aooordlngly,  tor  tlis 
purpose  of  raising  the  price  upon  dono  ildo 

)idders. 

This  Is  a  fraud,  which,  at  the  choloa  of 
the  purchaser,  invalidates  the  sale.  8  Ifadd.  , 
112;  5  Madd.  87.  440;  12  Tes.  48S;  1  Fonbl. 
Eq.  227,  note;  2  Kent.  Comm.  423;  Cnwp. 
395;  3  Ves.  628;  3  Term  R.  93;  G  Term  R. 
642;  2  Brown,  Ch,  326;  1  P.  A.  Browne 
(Pa.)  346;  11  Serg.  &  R.  (Pa.)  89;  2  Hayw. 
(N.  C. »  32S:  4  Har.  &  McH.  (Md.)  282;  2 
Dev.  (N.  C.)  i2t>:  2  Const  (8.  G.)  821.  See 
"Auction;"  "Bidder." 

PUIS,  PUYS,  PUES,  PUS,  or  PUZ  (Law 

Fr. )    /\fter;  since;  afterwards.  Kelham. 

PUIS  DARREIN  CONTINUANCE  (Law. 
Fr.  since  last  continuance).  In  pleading.  A, 
plea  which  la  put  in  after  Issue  joined,  for 
the  purpose  of  introducing  new  matter,  or 
matter  which  has  come  to  tho  knowledge  of 
the  party  pleading  it  subsequently  to  such 
Joinder.  See  "Plea." 

PUISNE  (Law  Fr.)  Younger;  Junior;  as- 
sociate. 

PULSARE  (Lat.)  In  tho  dTil  law.  To 
}eat,  without  giving  pain. 

To  aeeuse  or  charge;  to  proceed  against  at 
aw.  Calv.  Lex. 

PULSATOR.  Tn  the  civil  law.  A  name 
ometimeH  appii<  d  to  the  actor. 

PUNCTUM  (Lat.)   A  point;  an  indivisible 
>olnt  of  time.  See  Tnnctum  Temporls." 

.\  q':nrt-ir  of  an  hour,  arcording  to  the 
)ld  computation.    Ten  moments  {momenta) 

.nade  a  point  ( itunvttim ),  and  four  pointa  an 
lour.   See  "Momentum." 

PUNCTUM  TEMPORIS  (Lat.)    A  point  of 
i:ue;   an  indivisible  period  of  time;  the 
^^hortest  space  of  time;  an  instant  OalT. 
Lex. 

A  point  or  period  from  which  a  oompatar 
tion  of  time  is  made.   2  Alls.  Crlm.  Prac 

iss. 

PUNOBRECH.  In  old  English  law.  Pound 
breach  (g.  v.) 

PUNISHMENT.  In  criminal  law.  Some 
pain  or  penalty  warranted  by  law.  Inflicted 
)n  a  person  for  the  commission  of  a  crime 
)r  mlsdeiueaiior,  or  for  the  omission  Of  the 
;)Hrformance  of  an  act  required  by  law,  by 
the  Judgment  and  command  of  some  lawful 
court. 

Punishments  are  either  corporal  or  not 
corporal. 

The  former  are:  Death,  which  is  usually 
denominated  "capital  punishment;"  lmprla> 
onnifnt.  which  is  cither  with  or  without  la» 
bor  (see  "Penitentiary ') ;  whipping,  in  soma 
states:  and  banishment 

The  ptinishments  which  are  not  oorporal 
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PURGATIOM 


m:  FIbm;  fnfeitinrM;  tatpentloii  or  d«p> 

rlvatlon  of  some  political  or  civfl  right; 
deprivation  of  office,  and  being  rendered  In- 
capable to  bold  oOloe:  eompnlaloii  to  rtno?e 

nuisances. 

PUNITIVE  DAMAQCS.  Exemplary  dam- 
ages. 

PUPIL. 

 in  Civil  Law.   One  who  is  in  his  or  her 

minority.  See  Dig.  X.  7.;  Id,  26.  7.  1.  2;  Id. 
60.  IS.  S89;  Oodoi,  6.  SO.  18.  One  who  la  In 
ward  or  guardianship. 

—-At  Common  Law.  One  who  is  under 
.tuition  in  any  afibool.  or  under  a  prtvato  In- 
atructor. 

PUPILLARI8  8UB8TITUTI0  (Lat.)  In 
cfTll  law.  The  nomination  of  another  be- 
sides his  son  pupil  to  succeed,  if  the  son 
should  not  be  able  or  inclined  to  accept  the 
inheritance,  or  should  die  before  he  came  of 
age  to  make  a  testament. 

If  the  child  survive  the  age  of  puberty, 
though  he  made  no  testament,  the  substituu^ ' 
had  no  right  of  auccesslon.   See  Bell.  DicL 
*'8abeUtotloii:"  Dig.  28. «. 

PUPILLARITY.  laeMllMr.  That  age  of 
a  person's  life  whidi  inClnded  Infancy  and 

puerility. 

PUPILLUS  PATI  POSSE  NON  INTELLI- 
gltur.  A  pupil  is  not  considered  able  to  do 
an  act  which  would  be  prejudicial  to  him. 
Dig.  60.  17.  110.  2;  2  Kent.  Comm.  245. 

PUR.  A  corruption  of  the  French  word 
par.  by  or  for.  It  is  frequently  used  in  old 
French  law  phrases,  aa,  pur  autre  vie.  It  is 
alK>  uaad  in  the  ownpoaltlon  of  worda,  ««, 
murparty.  purlieu,  purview. 

PUR  AUTRE  VIE  (Old  Fr.  for  another's 
life).  An  estate  is  said  to  be  pur  autre  vie 
when  a  lease  is  made  of  lands  or  tenements 
to  a  man  to  hold  for  the  life  of  another  per- 
aoa.  2  Bl.  Comm.  259;  10  Viner.  Abr.  296;  2 
Belt.  Supp.  Yea.  41. 

PUR  TANT  QUE  (Law  Fr.)  Forasmuch 
as;   because;  to  the  intent  that  Kelham. 

PURCHASE.  In  the  broadest  sense,  the 
transmission  of  property  from  one  person  to 
another,  by  their  voluntary  agreement  on  a 
valuable  consideration.   4  Kent,  Comm.  509. 

In  a  stricter  sense,  a  term  including  er- 
ery  mode  of  acquisition  of  estate  known  to 
the  law,  except  that  by  which  an  heir  on 
the  death  of  his  ancestor  becomes  snt)stituted 
In  his  place  as  owner  by  operation  of  law. 
2  Waahh.  Real  Prop.  401.  • 

There  are  six  ways  of  acquiring  a  title 
by  purchase,  namely:  By  deed;  by  devise; 
by  eoEeeutloa:  hgr  prescription;  by  posaea- 
rtoa  or  ooeupancy;  by  escheat.  In  its  more 
limited  sense,  "purchase"  Is  applied  only  to 
such  acqui.sition.s  of  land.'^  as  are  obtained 
by  way  of  bargain  and  sale  for  money  or 
some  other  valuable  consideration.  Cruise, 
Dig.  tit.  30.  85  1-4:  1  Dall.  (Pa.)  20.  In  com- 
mon parlance,  purchase  signifies  the  buying 
of  real  eatate  and  of  gooda  and  chattels. 


PURCHA8ft  MONBY.  Th«  eonaldentlMi 
in  money  which  it  agreed  to  be  paid  hf  a 

purchaser. 

PURCHASE  MONEY  MORTGAGE.  Amort- 
gage  given  on  the  pure  hase  of  land  by  the 
purchaser  to  the  vendor  to  secure  the  pay- 
ment of  the  purehase  money,  or  the  unpaid 
balanoe  thereof. 

PURCHASE.  WORDS  OF.  Those  by  which, 
taken  absolutely,  without  reference  to  or 
oonneetlon  with  any  other  words,  an  estate 

first  attaches,  or  is  considered  as  commenc- 
ing in  point  of  title,  in  the  person  describf^d 
by  them,  such  as  the  words  "son,"  "daugh- 
ter." Words  which  create  a  title  in  certain 
persons,  as  distinguished  from  those  whidi 
merely  limit  or  define  the  quantum  Of  estate. 
See  "Shelley's  Case,  Rule  in." 

PURCHASER.  A  buyer;  a  vendee.  The 
term  Is  applied  indifferently  to  persons  a^ 
quiring,  by  purchase,  either  realty  or  person- 
alty,  bnt  In  the  Interest  of  exact  nomenela- 
tvirc  it  sliould  be  applied  Only  with  respect 
to  the  sale  of  realty;  *lNiyer"  being  the 
appropriate  term  fbr  one  who  obtains  per- 
sonalty by  sale. 

PURCHASER  OF  A  NOTE  OR  BILL.  The 
person  who  buys  a  promissory  note  or  bill 
of  ex(  hangc  from  the  holder  without  biS  in* 

dorsement.    Bayley,  Bills,  370. 

PURE  DEBT.  In  Scotch  law.  A  debt  ao> 
tually  due.  in  eontradistlnetlon  to  one  which 

Is  tn  become  due  at  a  future  day  certala, 
wliicli  is  called  a  "future  debt,"  and  one  due 
provisionally.  In  a  certain  event,  which  la 
called  a  "contingent  debL"  1  Bell.  Comm. 
(5th  Bd.)  S15. 

PURE  OBLIGATION.  One  which  is  not 
suspended  by  any  condition,  whether  it  has 
been  contracted  without  any  condition,  or. 
when  thus  contracted,  the  condition  bas  been 

performed.    Poth.  Obi.  note  176. 

PURE  PLEA.  In  equity  pleading.  One 
whicb  relies  wholly  on  some  matter  debora 
the  bill;  as,  for  example.  &  Plsa  Of  a  rslease 
on  a  settled  accounL 

Pleas  not  pure  are  so  called  In  contradis- 
tinction to  pure  pleas.  They  are  sometimes 
also  denominated  ''negative  pleas."  4  Bout. 
Inst  note  4276. 

PURE  VI LLEN AGE.  A  base  tenure,  whtra 
a  man  holds  upon  terms  of  doing  whatso- 
ever is  coinriiiinded  of  him,  nor  knows  in  the 
evening  what  is  to  be  done  in  the  morning, 
and  Is  always  bound  to  aa  uncertain  serv- 
ice. 1  St^b.  Comm.  (7tb  Bd.)  188. 

PURGATION  (Lat.  purrjo;  from  purum  and 
ago,  to  make  clean).  The  clearing  one's  self 
of  an  offense  charged,  by  denying  the  guilt 
on  oath  or  affirmation. 

Canonical  purgation  was  the  act  of  Justi> 
fylng  one's  self,  wli.  n  ac'-ns. d  nf  some  of- 
fense, In  the  presence  of  a  number  of  per- 
sons worthy  of  credit,  generally  twelve,  who 
would  swear  they  believed  the  accused.  See 
"Compurgator," 

Vulgar  purgation  ooiiststed  in  superstitiont 
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trials  by  hot  and  cold  water,  by  hot 
irons,  by  battle,  by  corsned,  etc. 

In  modem  ibam,  a  man  may  purge  him- 
self of  an  offense  In  some  cases  where  the 
facts  are  within  his  own  knowledge;  for  ex- 
ample, when  a  man  Is  charged  with  a  eim- 
tempt  of  court,  he  may  imi|»  himself  of  saeh 
contempt  by  siraaring  f&uit  in  doing  the  act 
charged  hs  did  not  intend  to  oommit  a  con- 
tempt. 

PURGED  OF  PARTIAL  COUNSEL.  In 
Scotland,  erery  witness,  before  making  oath 

or  afllrmatlon.  Is  "purged  of  partial  coun- 
sel." i.  €.,  cleared  by  examination  on  oath  of 
liavlng  instigated  the  plea,  of  having  been 
piresent  with  the  party  for  whom  he  testifies 
at  consultations  of  lawyers,  where  It  might 
be  shown  what  was  necessary  to  be  proved, 
or  of  having  acted  as  his  agent  In  any  of  the 
proeeedlngs.  So,  in  a  erlminal  ease,  he  who 
Is  agent  of  prosecutor,  or  who  tampers  with 
the  panel,  cannot  be  heard  to  testify,  because 
of  "partial  counsel."  Stair,  Inst  9.  76S,  f  9; 
Bell,  Diet  "Partial  Ck>un8el." 

PURGING  A  TORT.  This  Is  like  the  rati- 
fication of  a  wrongful  act  by  a  person  who 
has  power  of  himself  to  lawfully  do  the  act; 
but  unlike  ratification,  the  purging  of  the 
tort  may  take  place  vma  after  oommenee- 
ment  of  Cho  BCtloiL  1  Bred.  A,B. 

PURQi NO  CONTEMPT.  See  **PiirgatiOB.'' 

PURLIEU.  In  English  law.  A  space  of 
land  near  a  forest  known  by  certain  boundsr 
riee,  whltih  was  formerly  part  of  «.  forest 

but  which  has  been  separated  from  u. 

The  history  of  purlieus  is  this:  Henry  II., 
on  taking  possession  of  the  thnme.  mani- 
fested so  great  a  teste  for  forests  that  he  en- 
larged the  old  ones  wherever  he  could,  and 
by  this  means  enclosed  many  estates  which 
had  no  outlet  to  the  public  roads;  and  things 
tnereased  In  this  way  nntll  the  reign  of 
Kinp  John,  when  the  public  reclamations 
were  so  great  that  much  of  this  land  was  dis- 
forested.— that  is,  no  longer  had  the  privi- 
leges of  the  forest.s;  and  the  land  thus  sep- 
arated bore  the  name  of  "purlieu." 

PURLIEU  MEN.  Those  who  have  ground 
within  the  purlieu  to  the  yearly  value  of  40s. 
ft  year  freehold  are  licensed  to  hunt  in  their 
ewn  purlieus.  Manw.  For.  Law,  c  20,  8  8. 

PURPARTY.  That  part  of  an  estate  which, 
having  been  held  in  common  by  parceners,  is 
by  partition  allotted  to  any  of  them.  To 
make  purparty  is  to  divide  and  serer  the 
lands  irtiich  tall  to  parosners^  Old  Nat  Brer. 
11. 

PURPORT.  In  pleading.  The  substance 
of  a  writing  as  it  appears  on  the  flsce  of 

It  to  the  eye  that  reads  it.  It  differs  from 
tenor  (q.  v.)  2  Rues.  Crimes.  865;  1  Bast 
17». 

PURPRBSTURC  In  inclosnre  by  a  pri- 
vate individual  Of  a  psrt  of  a  common  or  pub* 

lie  domain. 

According  to  Lord  Coke,  purpresture  is  a 
closs  or  Inclosore^  that  ISi  when  one  en* 


croaches  or  makes  several  to  himself  that 
which  on^t  to  be  in  common  to  many;  as, 
If  an  tedlvldnal  were  to  bnlld  between  high 
and  low  water  mark  on  the  side  of  a  public 
river.  In  England  this  is  a  nuisance,  and 
in  oases  of  this  kind  an  injunction  will  be 
granted,  on  ex  parte  affidavits,  to  restrain 
such  a  purpresture  and  nuisance.  2  Bout. 
Inst,  note  2382;  4  Bouv.  Inst,  note  3798;  2 
Inst  28.  And  see  Skene  de  Verb.  Sign.; 
OlanT.  Hb.  9,  e.  11.  Pb  mote;  flpdaiaa; 
Halo  de  Port  Mar  ;  Hsrg^  Tr.  84:  i  Asstr. 
606;  Callis,  Sew.  174. 

PURPRISUM  (Law  Lat.;  from  Law  Fr. 
pourpri*,  an  Inclosure).    In  old  rsoords.  A 

close  or  inclosure.  Cowell. 

The  whole  compass  of  a  manor.  Cowell, 

PURQ'  (Law  Fr.  wherefore).  A  word  used 
In  old  practice,  at  the  end  of  pleas,  argu- 
ments, and  judgments.  Very  common  in  the 
Year  Books.  Purg',  pur  defaut  de  r^,  no' 
d'dons  judfft.  ct  prions  nos  dam',  wherefore^ 
for  want  of  an  answer,  we  demand  Judgment 
and  pray  our  damages.  The  clause  Is  som^ 
times  abbreviated,  tmr^,  etc 

PURSER.  The  person  appointed  by  the 
master  of  a  ship  or  vessel,  whose  duty  it  is 
to  take  care  of  the  ship's  books^  In  which 
everything  on  board  is  inserted,  as  well  the 
names  of  mariners  as  the  articles  of  mer- 
chandlse  shipped.  Bocoins.  Ins.  note. 

PURSUE  (from  Lat.  perse^iui).  To  follow 
a  matter  judicially,  as  a  complaining  party. 
In  Scotdi  law,  to  prosecnto  crlmiiuiily.  t 
How.  8t  Tr.  4S6. 

PURSUER.  The  name  by  which  the  com- 
plainant or  plaintiff  is  known  in  the  eccle- 
siastical coorta.  S  Boo.  MO. 

PU  RUB  (Lat.)  In  old  Bngllsh  law.  Pore; 

clear;  simple;  free  of  any  qualiflration  or 
condition.  Donationum  quaedam  libera  et 
pura,  et  quaedam  sub  conditione  vel  9u!b 
modo,  of  gifts,  one  kind  is  free  and  pure, 
and  another  under  a  condition  or  qualifloa- 
Uon.    Bracton,  fol.  lib. 

Absolute.  Purus  idiota,  a  clear  or  abso- 
lute Idiot  1  BL  Oomm.  SOS. 

PURVeVANCB  (Law  Fr.  and  Bng.;  from 

pourroirr.  to  provide).  In  old  English  law. 
A  providing  of  necessaries  for  the  king's 
house.  CoweU.  A  buying  at  the  klBl^S 
price.    HalCb  Anal.  8  viiL   See  "Poorvej- 

ance." 

PURVEYOR.  One  employed  in  procuring 
proTlslciis.  See  Gods,  L  84. 

PURVIEW.   That  part  of  an  act  of  the 

legislature  which  begins  with  the  words. 
"Be  it  enacted,"  etc.,  and  ends  l)efore  the 
repealing  clause.  C3ooke  (Tenn.  1  330 ;  3 
Bibb  (Ky.)  181.  According  to  Cowell.  this 
word  also  stgnlfles  a  conditional  gift  or 
grant.  If  iH!  said  to  be  dfriverl  from  tlif 
French  pourvu,  provided.  It  always  implies 
a  condition. 

PUT. 

-^In  Pleading*  To  select;  to  demand; 
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PYRAMIDING 


M,  "the  fsaid  C.  D.  puts  himself  upon  the 
country;"  tbat  la,  he  selects  the  trial  by 
jury  as  tbe  mode  of  settling  the  'matter  in 
dispute,  and  does  not  rely  upon  an  iwoe  In 
law.  <3ottld,  PI.  c.  6,  pt.  1,  i  19. 

■  —In  Mercantile  Ueagt.  A  term  of  fbe 
stock  market?,  signifying  an  option  to  sf'll 
to  another  certain  goods  within  a  specified 
time,  at  a  spedfled  price.  Bee  ''OambUng 
Contract." 

PUT  IN  SUIT.  AppUed  to  a  choee  la  ao> 

tlon.  to  sue  on. 

PUT  IN  URE.  In  old  statutes.  To  put  In 
practice  or  effect ;  to  carry  into  effect  Some- 
tlmea  written  to  "put  in  use." 

PUT  OUT.  To  open.  To  pat  oat  lights; 
to  opm  or  cat  wlndowa  11  Beat,  S72. 

PUT  UPON  (Law  T^at.  pnnrrc  super).  In 
practice.  To  rest  upon;  to  submit  to;  as  a 
defendant  '^ta  hlmadf  upon  the  eonntiy." 

PUTATIVE.  Repnted  to  be  that  which  Is 

not.  The  word  is  frequently  used;  as.  puta- 
tive father,  putative  marriage,  putative  wife, 
and  the  like.  And  Tonllier  (Dr.  Civ.  tom.  7, 
note  29)  uses  the  words  putative  owner. 
proprietaire  putatif.  hord  Karnes  uses  the 
«une  ezpreBfllon  (Bq.  Ml). 

PUTATIVE  FATHER.  The  reputed  father. 
This  term  Is  most  usually  applied  to  the 

father  of  a  bastard  child. 

PUTATIVE  MARRIAGE.   In  the  civil  law. 


A  marriage  which  is  forbidden,  but  whidi 
has  been  contracted  In  good  faith  and  igno- 
rance of  the  impediment  on  the  part  of  at 
least  one  of  the  contracting  parties. 

PUTTING  IN  FEAR.  The  cavsteg  of  sadi 

rca.'^oiiable  apprehension  of  death  or  sfrions 
injury  a.s  will  excuse  the  person  .so  threat- 
ened from  running  the  risk  of  incurring  the 
same  by  resistance  to  unlawful  aggression, 
la  the  crime  of  robbery,  such  patting  In 
fear  is  accomitcd  constructive  violence.  The 
fear  inspired  to  compel  a  man  to  surrender 
his  property  may  be  of  injury  to  bis  person 
(2  East,  P.  C.  712),  or  to  his  property  (Id. 
729).  Fear  of  Injury  to  character  or  repu- 
tation is  not  sufficient  (7  Humph.  [Tenn.l 
45,  12  Ga.  293),  with  the  single  exception 
of  a  threat  to  aocnae  of  an  nnnatoral  crime 
(1  Gar.  4  P.  47»). 

PUT  URE.  A  custom  claimed  by  keepers 
in  forests,  and  sometimes  by  bailiffs  of  hun- 
dreds, to  take  man's  meat,  horse's  meat,  and 
do^'s  meat  of  the  tenants  and  inhabitants 
within  the  perambulation  of  the  forest,  hun- 
dred, etc.  The  land  subjcvt  to  this  cu.stom 
was  called  "terra  putura."  Others,  who  call 
It  "puHure.**  explain  It  as  a  demand  In  gen* 
eral,  and  derive  It  from  the  monks,  who.  be- 
fore they  were  admitted,  puUabant,  luiocked 
at  the  gates  for  senwal  days  togetlier.  4 
Inst  307;  Cowell. 

PYKERIE  (Scotch).    In  old  Scotch  law. 

Petty  theft.    2  Pitc.  Crira.  Tr.  43. 

PYRAMIDING.  See  "Gambling  Contract" 
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QUAE  AB  HOSTIBUS,  ETC. 


Q.  C.  An  abbreviation  of  "queen's  coun- 
••l-  (ff.  •.) 

Q.  C.  F.  An  abbreviation  of  qmn  iHawim 
fngU.  8m  "Traapua.'* 


Q.  V.  Quod  ride,  whicb  aea.  UMd  after 
th«  mention  of  a  title,  chapter,  ete.,  to  rafer 

the  reader  thereto. 

QAR  (Law  Fr.)   For.  Fet  AaoaTar,  |  45. 

Q'D.  A  contraction  of  quod,  la  Old  plead- 
ing.   1  Inst.  Cler.  12. 

QUA.  As;  in  the  character  or  capacity  of. 
^he  jadge  qua  judge  cannot  know."  Vaugh- 
147. 


QUACK.   One  who.   without  raffldent 

knowledge,  study,  or  previous  preparation, 
undertalces  to  practise  medicine  or  Burgery. 
Tinder  the  pretense  that  he  poaee— ee  aeerete 

In  those  arts. 

The  origin  of  the  word  "quack"  is  not 
dearly  ascertained.  Johnson  derives  It  from 
the  words  "to  quack,"  or  gabble  like  a  goose. 
Butler  uses  thi.s  verl)  as  descriptive  of  the 
encomiums  »  niiiirirs  licap  upon  their  nos- 
trums. Thus,  in  Hudibras.  "To  quack  of  uni- 


The  BKyptlan  hieroglyphic  for  a  doctor 
was  a  dnck.  and  it  has  been  a  question  wheth- 
er this  may  not  form  a  elne  to  the  deriva- 
tion of  the  worrl  "quack."  The  Enplish 
quack — or  "quacksalber,"  as  it  was  original- 
ly written — Is  from  the  German  qttacksah 
ber.  or  rather  the  Dutch  kwaksaJv»'r,  which 
BUderdyk  .»<tatcs  should  Ik'  more  properly 
ktrabstili  >  r,  from  ki(<ih.  a  wen.  and  zaJver, 
to  salve  or  anoinL  o  Notes  4k  Queries. 

QUACUNQUE  VIA  DATA  (Lat.)  Which- 
ever way  you  take  it;  in  whichever  view  of 
the  ease.  S  Burrows,  980;  2  Gall.  (U.  8.)  26. 

QUADRAGESIMA  (Lat.)    The  fortieth. 

The  first  Siiii'lav  in  Lent  Is  .so  called  be- 
canse  it  is  about  the  fortieth  day  before 
Baster.  Oowell. 

QUADRAGESMS.  The  third  volume  of  the 
Year  Books  of  the  reign  of  Edward  III.  So 
called,  because  beginning  with  the  fortieth 
year  of  the  reign.  Crabb.  Hist  Bnc  Law, 
S27;  Hale,  Hist  GouL  Law,  e.  8. 

QUAORANS  (Lat) 

 In  Civil  Law.   The  fourth  part  of  the 

whole.  Tlence  the  heir  r.r  iimnlrnnlc;  that  is 
to  say,  of  the  fourth  part  of  the  whole. 

 In  Old  English  Law.   A  farthing:  a 

fourth  part  or  quarter  of  a  penny. 

Before  the  reign  of  Edward  I.  the  smallest 
eoln  was  a  stsrllns  or  stiver  penny  marked 


with  a  cross  or  traverse  strokes,  by  the 
Kuidance  of  which  a  penny,  uiiun  occasion, 
might  be  cut  in  halves  for  a  half  penny, 
or  into  quarters  for  farthings  or  fonrUi 
parts,  till,  to  avoid  the  fraud  of  unequally 
cutting.  King  Edward  1..  A.  1).  1279,  coined 
half  pence  and  farthings  in  round  distinct 
pieces.  Cowell;  Spelman,  voc  "Denarius." 
citing  Stow,  p.  306,  trtmre  some  corioos  old 
versss  are  given. 

QUADRANT.  In  angular  measures,  a 
quadrant  is  equal  to  ninety  degrees.  See 


QUADRANTALIS  (Law  Lat:  from  >iund- 
rans.  q.  v.)  In  old  English  law.  Of  the 
value  or  price  of  a  quarter  or  farthing. 
Poult  qwidrmttalU,  the  farthing  loaf.  Fleta. 
lib.  2.  c.  0.  Britton.  in  the  parallel  passage, 
has  the  word  folinycs.  Britt.  c.  30.  But 
the  word  is  not  taken  notice  of  either  hy 
Spelman  or  CowoU. 

QUADRANTATA  TERRAE  fLaw  Lat.) 
The  fourth  part  of  an  acre,  according  to 
Cowell.  But  Spelman  makes  it  to  be  the 
fourth  part  of  a  yard  land.  Spelman  voc 
"Pardella." 

QUADRARIUM  (Law  I^t.)  In  old  records. 
A  quarry  or  stone  pit  Far.  Ant  208;  Cow- 
ell. 

QUADRIENNIUM  (LAtfrom  ffua/Mor.four. 
and  annus,  year).   The  foar  years'  course 

of  .studying  the  i  ivil  law.  before  arriving  at 
the  code  or  imperial  constitutions.  Inst 
proem;  Tayl.  Olv.'Law,  89. 

QUADRIENNIUM  UTILE  (I^t.)  In  Scotch 
law.  The  four  years  of  a  minor  betwcfu  liis 
age  of  twenty-one  and  twenty-five  years  are 
so  called.   During  this  period  he  Is  permit> 

ted  to  impparh  contra*  ts  made  against  his 
Interest  previous  to  his  arriving  at  the  age 
of  twenty-one  years.  Ersk.  Inst.  1,  7.  10. 
85;  1  Beli.  Comm.  (6th  Bd.)  135. 

QUADRIPARTITE  (Lat.)  Having  four 
part.s.  or  divided  into  four  parts;  as.  this  in- 
denture quadripartitr,  made  between  A.  B.. 
of  the  one  part  C.  D..  of  the  second  part  El 
F.,  of  the  third  part  and  Q.  H.,  of  the  fonrth 
part 

QUADROON.  A  person  who  is  descended 
from  a  white  person  and  another  person  who 
has  an  equal  mixture  of  the  Bnropean  and 
African  blood.   8  Bailey  (S.  O.)  868.  See 

"Mulatto." 

QUADRUPLICATION.  In  pleading.  For- 
merly Utla  word  was  used  Instead  of  "sar- 
rebutter."  1  Brown.  Civ.  Law.  469,  note. 

QUAE  AB  HOSTIBUS  CAPIUNTUR.  STA- 
tim  capientiunt  fiunt  Things  taken  from 
pahUe  enemies  Immediately  beoome  the  prop* 
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QUAE  AB  INITIO,  ET,C. 


QUAB  PRAETEK.  ETC. 


erty  of  the  captors.  Inst.  t.  1.  17;  OmtllW 
de  Jure  Belli,  Ub.  8,  c.  6,  1 11. 

QUAEAB  INITIO  INUTILI8  FUIT  INSTI 
tutio,  ex  poet  feeto  eofivaleeeere  non  poteet. 
An  Inetltatioii  void  In  the  beglnnlnc  cannot 
acquire  Tnlldltjr,  from  nftflir>matt«r.  Die.  60. 

17.210. 

QUAE  AB  INITIO  NON  VALENT,  EX 
poet  facto  eonvaleeeere  non  poeeunt.  Things 

Invalid  from  the  beRlnning  cannot  be  made 
valid  by  subsequent  act.  Tray.  Lat.  Max. 
488. 

QUAE  ACCE88IORIUM  LOCUM  OBTI- 
nent,  extinguuntur  cum  principales  ree  per* 
emptae  fuerint.  When  the  principal  Is  de- 
stroyed, those  things  Whidi  mre  aeeeesory  to 

It  are  also  destroyed.  Poth.  Obi.  pt.  3.  e.  6. 
art.  4;  Dig.  33.  8.  2;  Broom,  Leg.  Max.  (3d 
London  Bd.)  488. 

QUAE  AD  UNUM  PINEM  LOQUUTA 
sunt,  non  debent  ad  alium  detorqueri.  Words 
spoken  to  one  end  ouglit  not  to  be  perverted 
to  another.  4  Ooke,  14. 

•  QUAE  COHAERENT  PER80NAE  A  PER- 
sona  separarl  nequeunt.  Things  which  be- 
long to  the  person  ought  not  to  be  separated 
from  the  person.  Jenk.  Cent.  Cas.  28. 

QUAE  COMMUNI  LEGI  DEROQANT 
stricte  interpretantur.  Laws  which  derogate 
from  the  common  law  ouf^ht  to  be  strlcily 
constnied.  Jenk.  Cent.  Cas.  221. 

QUAE  CONTRA  RATIONEM  JURIS  IN- 
trodueCa  aunt,  non  debent  trahl  In  eonae- 

quentiam.  Things  Introduced  contraryto  the 
taason  of  the  law  ought  not  to  be  drawn 
into  preosdenta.  UOoke^TS. 

QUAE  OUBITATiONI8  CAUSA  TOLLEN- 
dae  Inseruntur  communem  legem  non  lae- 
dunt.  Whatever  Is  inserted  for  the  purpose 
of  remoTlng  doubt  does  not  hnrt  or  affect 
the  oommon  law.  Co.  Lttt  806. 

QUAE  DUBITATI0NI8  TOLLBNDAE 
causa  contractibue  Inseruntur,  Jus  commune 
non  laedunt.  Particular  clauses  Inserted  in 

agreempnt.<?  to  avoid  doubts  and  ambiguity 
do  not  prejudice  the  common  law.  Dig.  60. 
17. 81. 

QUAE  EST  EADEM  (Lat.  which  is  the 
same).  In  pleading.  A  clause  containing  a 
statement  that  the  trespass,  or  other  fact 
mentioned  fti  the  plea,  is  the  same  as  that 
laid  in  the  dorlaration,  where  from  the  cir- 
cuniPtar.ccs  there  is  an  apparent  difference 
between  the  two.  1  Chit.  PL  478;  Gould,  PL 
C.  3.  a  79.  80:  29  Vt.  455. 

The  form  is  as  follows:  "Which  are  the 
same  assaulting,  beating,  and  ill-treating,  the 
said  John,  in  the  said  declaration  mentioned, 
and  whereof  the  said  John  hath  above  there- 
of complained  against  the  said  James."  See 
1  Saund.  14.  208.  note  2;  2  Saund.  5a,  note 
3;  Archh.  Civ.  pi.  217 ;  Comvn.  Dig.  *'Plead- 
er"  (B  81);  Cro.  Jac.  372;  1  Chit.  PL  478. 


QUAE  IN  CURIA  ACTA  8UNT  RITE  AOI 

praesumuntur.  Whatever  Is  done  In  court  Is 
presumed  to  be  rightly  done.   3  Bulst  43. 

QUAE  IN  PARTES  DIVIDI  NEQUEUNT 
sol  Ida,  a  singulis  praestantur.   Things  (i.  c 

services  and  rents)  which  cannot  be  divided 
Into  parta  are  rendered  entire  by  each  sev- 
erally. 6  Coke^  1. 

QUAE  IN  TESTAMENTO  ITA  SUNT 
scripts  ut  intelllgi  non  poseunt,  perlnde  sunt 
ac  si  scripts  non  essent.  Things  which  are 

so  written  in  a  will  that  they  cannot  uii 
derstood  are  as  If  they  had  not  been  writ- 
ten. Dig.  60. 17.  78.  8. 

QUAE   INCONTINENTER  VEL  CERTO 

fiunt  in  esse  videntur.  Whatever  Things  are 
done  at  once  and  certainly  appear  part  of 
the  same  tran8acti«»L  Co.  Lltt  S88. 

QUAE  INTER  ALIOS  ACTA  SUNT  NEM- 
ini  nocere  debent,  sed  prodesse  possunt. 
Transactions  between  strangers  may  benefit, 
but  cannot  Injure,  persons  who  are  parties 
to  them.  6  Cote,  1. 

QUAE  LEGI  COMMUNI  DEROGANT  NON 
sunt  trahenda  in  exemplum.  Things  deroga- 
atory  to  the  oommon  law  are  not  to  bo  drawa 
into  precedent  Branch,  Prlnc. 

QUAE  LEGI  COMMUNI  DEROGANT 
stricte  interpretantur.  Those  things  which 
derogate  from  the  common  law  are  to  hO 
construed  strictly.  Jenk.  Cent.  Can.  88. 

QUAE  MALA  SUNT  INCHOATA  IN 
principio  vix  bono  peragantur  exitu.  Things- 
had  in  the  commencement  addom  end  w^ 
4  Cokib  8. 

QUAE  NIHILFRUSTRA  (Law Lat.)  mirh 
(does  or  requires)  nothing  in  vain;  which 
requires  nothing  to  be  done,  that  in  to  ao 
purpoae.  8  Kent,  Comm.  68. 

QUAE  NON  FIERI  DEBENT,  FACTA  VA- 
lent.  Things  which  ought  not  to  be  done  are 
hold  talld  whiB  ttfljr  hare  been  dona.  Tlmj' 
Lat  Max.  484. 

QUAE  NON  VALEANT  SINGULA,  JUNC- 
ta  Juvant  Things  which  may  not  avail 
singly,  nhm  nnltad  havo  aa  etteet  8  Balat 
188. 

QUAE  PLURA  (Law  Lat.  what  moro).  la 
old  English  practice.  A  writ  which  lay 
where  aa  Inqidslttoa  had  been  aiado  by  aa 

escheator  in  any  county  of  such  laada  or  tSB- 
ements  as  any  man  died  seised  oj^  aad  all 
that  was  in  his  possession  was  imagtaod  not 
to  be  found  by  the  office;  the  writ  command- 
ing the  escheator  to  inquire  what  more 
(quae  plura)  lands  and  tenements  the  i»arty 
held  on  the  day  when  he  died,  etc  Fitah. 
Nat  Brey.  856a;  Beg.  Orlg.  888;  CoweH. 

QUAE  PRAETER  CONSU  ETU  Dl  NE M  ET 
morem  majorum  fiunt,  neque  placent,  neque 
recta  videntur.  What  Is  done  contrary  to 
the  custom  and  usage  of  our  anoestora,  nei- 
ther pleases  nor  appears  rfi^t  iOnto^TS. 
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QUAESTIO 


QUAE  PROPTER  NECE88ITATEM  RE 

cepta  sunt,  non  debent  in  argumentum  trahi. 
Things  which  are  tolerated  on  account  of  ne- 
<  cHKity  ought  not  to  iM  drMmlnto  pnotAmt, 
Dls.  60.  17.  162. 

QUAE  RERUM  NATURA  PROHIBEN- 
tur,  nulla  lege  confirmata  sunt.  What  is  pro- 
hibited in  the  nature  of  things  can  iM  OOn- 
Armed  by  no  law.   Finch,  Law,  74. 

QUAE  SINGULA  NON  PR08UNT,  JUNC- 
ta  juvant.  Things  which,  taken  singly,  are 
of  no  avail,  afford  help  when  takio  together. 

Tray.  L&t.  Max.  480. 

QUAE  SUNT  M1N0RI8  CULPAE  SUNT 
majerts  Infamlae.  Things  which  are  of  the 
smaller  gnllt  are  ot  the  greater  Inftuny.  Go. 

Litt.  6. 

QUAECUNQUE  INTRA  RATIONEM  LE- 
gie  Invenfufitur,  Intra  tegem  ipsam  eeee  ju- 

dicantur.  Whatovor  appears  within  tho  rea- 
son of  the  law  Is  considered  within  the  law 
Itself.  S  Inst  689. 

aUAELIBET  CONCE88IO  DOMINI  RE< 

gis  cap!  debet  striate  contra  dominum  re- 
gem,  quando  potest  intelligi  duabus  viis. 
Every  grant  of  our  lord  the  king  ought  to 
be  taken  strictly  against  our  lord  the  king, 
when  it  can  be  understood  in  two  ways.  8 
Lieom,  848. 

QUAELIBET  CONCE88IO  FORTISSIIVIE 
■contra  donatorem  Inteipretanda  eat.  Every 
jirant  to  to  he  taken  most  strongly  against 
the  grantor.  Ck>.  Litt  188a. 

QUAELIBET  JURISDICTIO  CANCEL- 
loe  sues  habet.  Every  Jorisdlctlon  has  its 
boanda  Jenk.  Gent  Gas.  188. 

QUAELIBET  PARDONATIO  DEBET  OA- 
pi  secundum  intentionem  regis,  et  non  ad 
deceptionem  regis.  Every  pardon  ought  to 
be  taken  aoeording  to  the  Intaitloii  ot  the 
king,  and  not  to  the  deoeptfam  Of  the  king. 

3  Bulst  14. 

QUAELIBET  POENA  C0RP0RALI8, 
^iNunvIe  minima,  major  eet  quallbet  poena 

pecuniaria.  Every  corporal  punishment,  al- 
&ough  the  very  least,  is  greater  than  any 
pecuniary  punishment  8  Inst  880. 


QUAERAB  DE  DUBHB,  LEQBM  BENE 

discere  si  vis.  Inquire  into  doubtful  points 
if  you  wish  to  understand  the  law  well.  Litt 
§  448. 

QUAERE  (I^at.)  In  pfsetlce.  A  word  fre- 
quently used  to  denote  that  an  inquiry  ought 
to  be  made  of  a  doubtful  thing.  2  Lilly.  Abr. 
408. 


QUAERENB. 

the  plalnUfT. 


In  old  praetlee.  ▲  plalatUt; 


QUAEREN8   NON    INVENIT  PLEQIUM 

(I>at.)  In  practice.  The  plaintiff  has  not 
found  plpflge.  The  return  made  by  the  sher- 
iff to  a  writ  directed  to  him  with  this  clause. 
Si  A  ftunrU  B  Mtfumm  ie  ^amon 


lected  to  find  salBeleiit  seeartty.  Fitah.  Nat 

Brev.  38. 

QUAERERE  DAT  SAPERE  QUAE  SUNT 
legitima  vere.  To  investigate  is  the  way  to 
i<iiow  what  things  are  really  lawfoL  Litt  f 

443. 

QUAERE  DE  DUBIIS,  QUIA  PER  RATIO- 
nee  pervenltur  ad  legitimam  rationem.  In- 
quire into  doubtful  points,  lieoauso  by  rea- 
soning we  arrive  at  legal  reason.  Litt  I 
377. 

QUAE8TI0  (Lat.)  In  Roman  law.  A  sort 

of  commission  {ad  fjuaerrudum)  to  inquire 
into  some  criminal  matter  given  to  a  niagi^ 
trate  or  citlssen,  who  was  called  qwtfUor  or 

quaestor,  who  made  report  thereon  to  the 
senate  or  the  people,  as  the  one  or  the  other 
aj>pointed  liiin.    In  progress  of  time  he  was 

empowered  (with  the  assistance  of  a  conn- 
sel)  to  adjudge  the  ease,  and  the  tribunal 

thus!  constituted  wa.s  called  quaeatin. 

This  special  tribunal  (ontinued  in  use  un- 
til the  end  of  the  Roman  republic,  although 
it  was  resorted  to.  during  the  last  times  of 
the  republic,  only  in  extraordinary  cases. 

The  manner  in  which  they  were  constitut- 
ed was  tliis:  If  the  u.atter  to  be  Inaolrsd 
of  was  within  the  jurisdiction  of  the  eomi- 
tia,  the  senate,  on  the  demand  of  the  consul, 
or  of  a  tribune,  or  of  one  of  its  members^ 
declared  by  a  decree  that  there  was  eanse 
to  prosecute  a  citizen.  Then  the  consul  ex 
auctoritate  9enatu»  asked  the  people  in  coml' 
Ha  (rogalat  rogatio)  to  enact  this  de<  reo  in- 
to a  law.  The  comitia  adopted  it  either  sim- 
ply or  with  amendment  or  they  rejected  It 

The  Increase  of  population  and  of  crimes 
rendered  this  method,  which  was  tardy  at 
best,  onerous,  and  even  impracticable.  In  the 
year  149  B.  C,  under  the  consulship  of  Cen* 
sorinus  and  Mantllus.  the  tribune  Calpumlus 
Piso  procured  the  passage  of  a  law  establish- 
ing a  guestio  perpetua,  to  take  cognizance  of 
the  crime  of  extortion  committed  by  Ro«naa 
magistrates  against  stranpers  (fe  prcunUt 
repHundis.  Cicero,  Brut.  27;  Cicero  de  Off. 
ii  21 :  Cirero  in  Verr.  iv,  25. 

Many  such  tribunals  were  afterwards  et- 
tablldied.  such  as  ^aettionet  de  majestate, 
de  ambitu.  de  pcrulatu.  de  ri.  dr  sodiilit Us. 
etc.  tiach  was  composed  of  a  certain  num- 
ber of  judges  taken  from  the  senators,  and 
presided  over  by  a  praetor,  although  he 
might  delegate  his  authority  to  a  public  of- 
ficer, who  was  called  judcj-  quae.'^tionia. 
These  tribunals  continued  a  year  only;  for 
the  meaning  of  the  word  pwpetuui  la  {turn 

interntptus) .  not  interrupted  dOltBg  tiM 
term  of  its  appointed  duration. 

The  establishment  of  these  quaestiones  de> 
prived  the  comitia  of  their  criminal  Jurisdic- 
tion, except  the  crime  of  treason.  They  were, 
in  fart,  the  depositories  of  the  judicial  power 
during  the  sixth  and  seventh  centuries  of 
the  Roman  republic,  the  last  of  whteh  was 
remarkable  for  civil  dissensions,  and  replete 
with  great  public  transactions.  Without 
some  knowledge  of  the  constitution  of  thb 
quaettio  perpetna,  it  is  impossible  to  under- 
stand tiio  forensic  q^eeches  of  Cicero,  or 


mto  prosoffiMNUlo,  when  flio  pinintiir  has  ns^  |  even  the  poUtteal  history  of  that  ago.  BbI 
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QUAB8TIONB8  PERPSTUAB  (750) 


QUAM  LONOUM,  BTC. 


wheii  Julius  Caesar,  as  dictator,  sat  for  tlie 
trial  of  Llgarins,  the  andent  conatitntlofi  of 

the  repiiblir  was.  In  fact,  (lestrnypd,  and  the 
criminal  tribunals,  whidi  bad  existed  in 
more  or  less  vigor  and  purity  until  then,  ex- 
istod  no  longer  hnt  in  name.  Under  Augus- 
tus, the  concentration  of  the  triple  power  of 
the  lontJiils.  proconsuls,  ami  triluiiics  in  his 
person  transferred  to  him,  as  of  course,  all 
Judicial  powers  and  authorities. 

QUAESTIONES  PERPETUAE.  In  the  Ro- 
man law.  Commissions  (or  courts)  of  In- 
quisition into  crimes  alleged  to  have  been 
committed.  They  were  called  "perpetuae,"  to 
distinguish  them  from  "occasional"  inquisi- 
tions, and  because  they  were  permanent 
eourts  for  th»  trial  of  ofltedwa.  Brown. 

QUAE8TOR  (Lat)  The  name  of  a  magis- 
trate of  anetSBt  Roma. 

QUAEST0RE8  CLASSICI  (Lat.)  In  Ro- 
man law.  Officers  intrusted  with  the  care  of 
the  public  money. 

Their  duties  consisted  in  making  the  nec- 
essary payments  from  the  aerarium.  and  re- 
ceiving the  puhlio  reyenues.  Of  both  they 
had  to  keep  correct  accounts  in  their  tabulae 
puhUcae.  Demands  which  any  one  might 
have  on  the  m  rtirium,  and  outstanding  debts, 
were  likewise  registered  by  them.  Fines  to 
be  paid  to  tbe  public  treasnry  were  regis- 
tered and  cxactt'd  by  them.  Thoy  wore  like- 
wise to  provide  proper  accommodations  for 
foreign  ambassadors  and  such  persons  as 
were  connected  with  the  republic  py  ties  of 
public  hospitality.  Lastly,  they  were  charged 
with  the  caro  of  the  rials  and  nioiuiments 
of  distinguished  men,  the  expenses  for  which 
had  been  decreed  by  the  senate  to  be  paid 
by  the  trea«nry.  Thf'ir  numl)er  at  first  was 
confiiH'd  to  two,  jjiit  this  was  afterwards  in- 
creased as  thi-  »Tiipire  became  extended. 
There  were  quae^turH  of  cities  and  of  prov- 
inces, and  qunrt^n  of  the  army;  the  latter 
were  in  fact  paymasters. 

QUAESTORES  PARRICIDII  (Lat.)  In  Ro- 
man law.  Public  accusers,  two  in  number, 
who  conducted  the  accusation  of  persons 
guilty  of  !  >i:rder  or  any  other  capital  offense, 
and  carried  the  sentence  into  execution. 
They  ceased  to  be  appointed  at  an  early  peri- 
od. Smith. 

QUAESTUS.  That  estate  which  a  man 
has  by  acquisition  or  puri  base,  in  contradis- 
tinction to  "haereditas.  wiiich  is  what  lie 
has  by  descent.  Glanv.  1.  7,  c.  1. 

QUALE  JUS  (I.at.)  In  old  English  law. 
A  judicial  writ,  which  lay  where  a  man  of 
reliidon  bad  judgment  to  recover  land  before 

excDitlon  was  made  of  the  Judgment.  It 
went  forth  to  the  escheator  between  judg- 
ment and  execution,  to  inquire  what  right 
the  religiotis  person  had  to  recover,  or  wheth- 
er tbe  judgment  were  obtained  by  tbe  col- 
lusion of  the  parties,  to  the  intent  that  the 
lord  micbt  not  be  defrauded.    Reg.  Jud.  8. 

QUALIFICATION.  Having  the  requiaite 
quaMties  for  a  thing;  as.  to  be  president  of 


the  United  States,  the  candidate  moat  pos- 
sess certain  qttallflcatlon& 

The  natural  endowment  or  acquirement 
which  fits  a  person  for  a  place,  office,  or  em- 
ployment See  4  WalL  (U.  S.)  819. 

QUALIFIED  ELECTOR.  Om  endttod  to 

vote.  . 

QUALIFIED  FEE.  One  which  has  a  qual- 
iliration  subjoined  to  it,  and  which  must  be 
determined  whenever  the  qualification  an- 
nexed to  it  is  at  an  end.  A  limitation  to  a 
man  and  "bis  heirs  on  the  part  of  his  fa- 
ther" affords  an  example  of  this  species  of 
estate.    Litt.  §  254;  2  Bouv.  Inst,  note  1695. 

QUALIFIED  INDORSEMENT.  A  tnoMUt 
of  a  bill  of  exchange  or  promissory  note  to 
an  indorsee,  without  any  liability  to  the  in- 
dorser.  The  words  usually  employed  for  this 
purpose  are  i«m«  reooart,  wltbovt  reeoant. 
1  Boot.  Inat  note  11S8. 

QUALIFIED  PROPERTY.  PrtTperty  notin 
its  nature  permanent,  but  which  may  some- 
times subsist  and  at  other  times  not  sub- 
sist. A  defeasible  and  precarioua  ownership^ 
which  lasts  as  long  as  the  thing  Is  in  actual 
use  and  occupation;  c.  g..  first,  property  in 
animals  /era«  naturae^  or  in  light,  or  air, 
whwe  the  qimllfled  property  arises  from  the 
nature  of  the  thing;  seroiid.  property  in  a 
thing  held  by  any  one  as  a  baileo.  where  the 
qualified  property  arises  not  from  the  na> 
ture  of  the  thing,  but  from  the  peculiar  cir- 
cumstances under  which  It  la  held.  1  BL 
Comm.  :m,  .-^n-)*:  2  Kent.  Comm.  147;  t 
Wooddesou,  LiecL  385. 

Any  ownership  not  abaolate. 

QUALITA8  QUAE  INES8E  DEBET,  FA* 

cile  praesumitur.  A  quality  which  on|^t  to 

form  a  part  is  easily  presumed. 

QUALITER  (I^t.)  In  what  maimer.  A 
word  used  in  old  writa.  Fleta.  lllk  2.  c.  64. 
I  19. 

QUALITY. 

 Of  Persons.  The  state  or  condition  of 

a  person. 

Two  contrary  qualities  cannot  he  in  the 
same  person  at  the  same  time.  Dig.  41.  10. 
4.  Every  one  Is  presumed  to  know  the  qual- 
ity of  the  person  with  whom  he  is  contract- 
ing. In  the  United  States  the  people  happily 
are  all  npon  an  equality  in  their  rivil  right.s. 

 In  Pleading.  Tliat  which  distinguish- 
es one  thlni:  from  another  of  the  same  Idnd. 

QUALITY  OF  ESTATE.  The  period  when, 
and  the  manner  in  which,  the  rig;ht  of  en- 
joying an  estate  is  exerdsed.  It  is  of  two 
kinds:  (1)  The  period  When  the  risbt  of 
eiijoyinp  an  estate  is  conferred  upon  tbe 
owner,  whether  at  present  or  in  future;  and 
(2)  the  manner  In  which  the  owner's  rt^ 
of  enjoyment  of  hi?  estate  is  to  be  exorcised, 
whether  solely.  Jointly,  in  common,  or  in  co- 
paroMiary.  Wharton. 

QUAM  LONOUM  DEBET  ESSE  "RATIO- 
nabile  tempus,"  non  definltur  in  lege,  sed 
pendet  ex  discretione  Justiciariorum.  What 
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is  "reasonable  time"  the  law  does  not  de- 
fine; it  iB  left  to  the  discretion  of  the  judges. 
Co.  Litt.  66.  See  11  Coke,  44. 

QUAM  RATIONABILIS  DEBET  ESSE 
finis,  non  definitur.  sed  omnibus  circumstan- 
tils  inspectis  pendet  ex  Justiciariorum  dis- 
eretlene.  What  a  reasonahle  line  ought  to 

be  is  not  defined,  but  Is  left  to  the  discre- 
tion of  the  judges,  all  the  circumstances  be- 
ing considered.  11  CDke>  44. 

QUAMDIU  (Lat)  As  long  am;  aa  long  as. 

A  word  of  llraltatlon  In  old  conveyaacet.  Co. 

Litt.  235a;  10  Coke,  41b;  Shcp.  ToUCh.  IK. 

QUAMDIU  SE  BENE  GESSERIT  (Lat.  as 
long  as  ha  shall  behave  himself  well).  A 
clause  inserted  in  commissions,  when  such 
instruments  were  written  In  Latin,  to  signi- 
fy the  tanora  by  whldi  tha  afltow  held  hia 
office. 

QUAMVI8  ALIQUID  PER  8E  NON  SIT 
malum,  tamen  el  tit  mall  axampll,  hen  set 
faciendum.  Although  In  itself  a  thing  may 
not  be  bad,  yet  if  it  holds  out  a  bad  example 
It  to  not  to  ha  dome.  8  Inst  S64. 

QUAMVI8  LEX  QENERALITER  LOQUI- 

tur,  restringenda  tamen  est,  ut  caMante  ra- 
tione  et  ipsa  cessat.  Although  the  law 
speaks  generally.  It  Is  to  be  restrained,  since 

when  the  reason  on  which  it  is  founded 
fails,  it  fails.    4  Inst.  330. 

QUANDO  ABEST  PROVISIO  PARTIS, 
•deat  provislo  legls.  When  a  provision  of 
the  party  is  lacking,  the  provision  of  the  law 
iB  at  hand.   13  C.  B.  960. 

QUANDO  ACCIDERINT  (Lat.  when  they 
fall  iu).  In  priK  licc.  When  a  dcfcntlant,  ex- 
ecutor or  administrator,  pleads  plene  admin- 
iatrwit,  the  plaintiff  may  pray  to  hava  Judg- 
ment of  assotf:  qtt'Dulo  acciflf^rint.  BttUer,  N. 
P.  168;  Bac.  Abr.  "Executor"  (M). 

By  taking  a  judgment  In  this  form,  tho 
plaintiff  admits  that  the  defendant  has  fully 
administered  to  that  time.  1  Pet.  C.  C.  (U. 
S.)  442.  note.  See  11  Viner,  Abr.  879: 
Gomyn.  Dig.  "Pleader"  (2  D  9). 

QUANDO  ALIQUID  CONCEDITUR,  CON- 
ceditur  in  sine  quo  illud  fieri  non  possit. 
"When  anything  is  granted,  that  also  is  grant- 
ed without  which  it  cannot  be  of  effect.  9 
Barb.  (N.  T.)  616.  618;  10  Barb.  (N.  Y.)  354, 
869. 

QUANDO  ALIQUID  MANDATUR,  MAN- 
datur  et  omne  per  quod  parvenltur  ad  Illud. 
When  anything  Is  commanded,  everything  by 

whirh  it  can  be  accomplished  is  also  com- 
manded. 5  Coke.  116.  See  7  C.  B.  886;  14 
C.  B.  I<i7;  6  Bxch.  886.  889;  lo  Exch.  449; 
2  El.  &  Bl.  301;  Story.  Ag.  (4th  Ed. »  110. 
179.  242,  299;  Broom.  Leg.  Majc.  (3d  London 
Ed.)  481. 

QUANDO  ALIQUID  PER  SE  NON  SIT 

malum,  tamen  si  sit  mall  exempli,  non  est  fa- 
ciendum. When  anything  by  itself  Is  not 
evil,  and  ypt  may  be  an  cxamj^a  tOT  aTll.  it 
Is  not  to  be  done.  2  Inst.  564. 


QUANDO  ALIQUID  PROHIBETUR  EX 
directo*  prohibetur  et  per  obllquum.  Whan 
anythlnc  Is  prohlMted  directly,  ft  Is  also  pro- 
hiUtad  indirectly.  Co.  Litt  888. 

QUANDO  ALIQUID  PROHIBETUR,  PRO- 
hibetur  omne  per  quod  devenitur  ad  illud* 
When  anything  is  prohibited,  everjrthlng  by 
which  it  is  reafh'^d  is  jirohiljlted.  2  Inst. 
48;  Broom.  Lej;.  Max.  {M  London  Ed.)  432; 
Wingate.  Max.  618.  See  7  Clark  &  F.  .".09. 
546;  4  Bam.  ft  C.  187.  193;  8  Term  R.  251» 
868;  8  Term  R.  801,  416;  16  Mma.  M  W.  7; 
11  Wood.  (N.  T.)  889. 

QUANDO  ALIQUI8  ALIQUID  CONCED- 
it,  concedere  videtur  et  id  sine  quo  rea  uti 
non  potest.  Whan  a  person  graata  a  thing, 

he  is  supposed  to  grant  that  also  without 
which  the  thing  cannot  be  QMd.  3  Kent, 
Comm.  481. 

QUANDO  CHARTA  CONTINET  QENER- 
alem  clauaulam,  poateaque  descendit  ad  vsa 
hm  speeialla  quae  elausulae  generall  sunt 

consentanea,  Interpretanda  eat  charta  secun- 
dum verba  speeialla.  When  a  deed  contains 
a  gsneral  claose,  and  afterwards  descends  to 
special  words,  consistent  with  the  general 
clause,  the  deed  is  to  be  construed  according 
to  the  Bpeelal  words.  8  Ooka^  164. 

QUANDO  DE  UNA  BT  EADEM  RE,  DUO 
onerabllea  existunt,  unus,  pro  Insufflcientla 
alterlus,  de  Integro  onerabltur.  When  two 

prr.^nns  are  liable  concerning  one  and  the 
same  thing,  if  one  makes  default,  the  other 
mast  bear  tha  whole.  8  Inst  877. 

QUANDO    DI8P08ITI0    REFERRI  P0> 

test  ad  duas  res,  ita  quod  secundum  rela- 
tionem  unam  vitiatur  et  secundum  alteram 
utilis  sit,  tum  facienda  est  relatio  ad  illam 
ut  valeat  dispositio.  When  a  disposition 
may  be  made  to  refer  to  two  things,  so  that. 
a< cordins  to  one  rcforoncc.  it  would  be  vi- 
tiated, and  by  the  other  it  would  be  made 
eftoetoal,  aoeh  a  referenee  mnst  be  made 
that  the  disposition  shall  have  effect  6  Coke, 

76b. 

QUANDO  DIVERSI  DESIDERANTUR 
actus  ad  aliquem  statum  perficiendum,  plus 
respicit  lex  actum  originalem.  When  differ- 
ent acts  are  required  to  tiie  fbrmatlon  of 

an  optato.  the  law  chielly  regards  the  origi- 
nal act.    10  Coke. 

QUANDO  DUO  JURA  CONCURRENT  IN 
una  persona,  aequum  est  ac  si  essent  In  dU 
versis.  When  two  rights  concur  in  one  par- 
son. It  is  tha  same  as  if  they  were  In  two 
separate  persona  4  Coke,  118. 

QUANDO  JUS  DOMINI  REGIS  ET  SUB* 
ditl  concurrunt  Jus  regis  praeferrl  debet 
When  the  right  of  the  sovereign  and  of  the 

subject  concnr,  the  right  of  the  sovereign 
ought  to  be  preferred.  1  Coke,  129;  Co.  LitL 
80b;  Broom,  Leg.  Max.  (8d  London  Bd.)  68. 

QUANDO  LEX  ALIQUID  ALICUl  CONCB- 

dit,  concedere  videtur  id  sine  quo  res  ipsa  es- 
se non  potest.  When  the  law  gives  anything, 
it  giveR  the  means  of  obtaining  It  6  Coka, 
47;  3  Kent,  Comm.  481. 


kju,^  jcl  by  Google 


gUAMDO  LEX,  ETC.  (752)  QUASANTmS 


QUANDO  LEX  ALIQUID  ALICUi  CON- 
cedit,  omnia  incidentia  tacite  conceduntur. 
"When  the  law  gives  anything,  it  gives  tacitly 
what  it  incidant  to  it  2  Inat  326;  Hob.  SS4. 

QUANDO  LEX  ALIQUID  ALIQUO  CON- 
Cedit,  conceditur  et  id  sine  qua  res  ipsa  esse 
mm  potaat.  When  the  law  grants  a  tiling 
to  any  one,  it  granta  that  also  without  which 
the  thing  itself  cannot  azlBt  16  Barb.  (N. 
T.)  16S,  190. 

QUANDO  LEX  EST  8PECIALI8,  RATIO 
autem  genaraliai  ganeralitar  lex  eat  intalli- 
ganda.  When  the  law  is  apedal.  but  ita 

reason  is  general,  the  law  is  to  be  undw* 
Btood  generally.     2  Inst.  83;  10  Coke,  101. 

QUANDO  LICET  ID  QUOD  MAJU8,  VIDE- 
tur  lleara  id  quod  mIniWi  When  the  greater 
is  allowed,  the  less  aeemi  to  be  allowed  also. 

Shep.  Touch.  429. 

QUANDO  MULIER  NOBIL18  NUPSERiT 
Ivnoblll,  daainit  aeea  noMllo  niel  noblinaa 

nativa  fuerlt.  When  a  noble  woman  marries 
ii  man  not  noble,  she  ceases  to  be  noble,  un- 
less hw  ooblUtjr  waa  born  with  her.  4  Cioke, 

118. 

QUANDO  PLUS  FIT  QUAM  FIERI  DE- 
bet,  videtur  etiam  iliud  fieri  quod  faciendum 
est.  When  more  is  done  than  ought  to  be 
done,  that  too  shall  be  conaidered  as  per- 
formed whleh  diovld  haTo  been  performed; 
as,  if  a  man.  having  a  power  to  make  a 
lease  for  ten  years,  make  one  for  twenty 
years,  it  shall  be  void  only  for  the  surplus. 
Broom,  Leg.  Max.  (3d  liondon  Bd.)  IW,  6 
Ooke.  115;  8  Coke.  86a. 

QUANDO  QUOD  AGO  NON  VALET  UT 
ago,  valeat  quantum  valere  poteat.  When 
that  which  I  do  does  not  have  effect  aa  I  do 
It  let  It  have  aa  mnch  eflsot  aa  it  ean.  16 
Johns.  (N.  Y.)  17«,  178;  8  Barb.  Ch.  (N.  Y.) 

242,  2(11. 

.  QUANDO  RES  NON  VALET  UT  AQO, 
valeat  quantum  valere  potest.  When  a  thing 

is  of  no  force  a?  I  do  It.  it  shall  have  as 
much  as  it  can  have.  Cowp.  600;  Broom. 
Leg.  Max.  (3d  London  Ed.)  483;  2  Smith, 
Lead.  Cas.  294;  6  ISast,  106;  1  Vent  216;  1 
H.  Bl.  614,  620. 

QUANDO  VERBA  ET  MENS  CON- 
gruunt  non  est  interpretation!  locus.  When 
the  words  and  the  mind  agree,  there  la  no 
place  for  interpretation. 

QUANDO  VERBA  STATUTI  SUNT  SPE- 
cialia,  ratio  autem  generalis,  generaliter  sta- 
tutum  eat  inteliigendum.  When  the  words  of 
a  statute  are  special,  but  the  reason  or  ob- 

ject  of  It  general,  the  statute  Is  to  be  Con- 
strued generally.    10  Coke.  101b. 

QUANTI  MINORIS  (Lat.)  The  name  of  a 
particular  action  in  I.rf3uisiana.  An  action 
guanti  mincris  is  one  brought  for  the  reduc- 
tion of  the  price  of  a  thing  sold,  in  conse- 
qoenoe  of  defects  In  the  thins  which  Is  the 
object  of  the  sale. 

Such  action  must  be  commenced  within 


twelve  months  from  the  date  of  the  sale,  or 
from  the  time  within  which  the  defect  be- 
came known  to  the  purchaser.  8  Mart.  (Ia; 
N.  S.)  287;  11  Mart  (La.)  11. 

QUANTITY.   In  pleading.  That  whleh  is 

susceptible  of  measure. 

It  is  a  general  rule  that,  when  the  declara- 
tion allegea  an  injury  to  gooda  and  chattels, 
or  any  oontraet  relating  to  them,  their  qonr 

tity  should  be  .stated.  CInuld.  PI.  c.  4,  §  35. 
And  in  actions  for  the  recovery  of  real  ^ 
tate,  the  quantity  of  the  land  should  be 
specified.  Bracton.  431a:  11  Coke,  2oh,  .^5a: 
Doct  Plac  85,  86;  1  East,  441;  8  l::ast.  257; 
18  Bast  108;  Stepb.  PL  814,  81S. 

QUANTUM  DAMNIFICATU8  (Lat)  In 

equity  practice.  An  issue  directed  by  a 
court  of  equity  to  be  tried  in  a  court  of  iam, 
to  ascertain  by  a  trial  before  a  Jury  tta 
amount  of  damages  suffered  by  the  nonper- 
formamr  of  some  collateral  undertaking 
which  a  penalty  has  been  given  to  Hecurr. 
When  such  damages  have  thus  been  ascer- 
tained, the  court  will  grant  relief  ugam  ttsir 
paTmsmt  4  Bout.  Inst  note  8918. 


QUANTUM  MERUIT  (Lat.)  bl 
As  much  as  he  has  deserved. 

When  a  person  employs  another  to  do 
work  for  him.  without  any  agreement  as  to 
his  compensation,  the  law  impUea  a  prom- 
ise from  the  employer  to  the  workman  that 
he  will  pay  him  for  his  services  as  much  aa 
he  may  deserve  or  merit.  In  such  case,  ths 
j  plaintiff  may  suggest  in  his  declaration  that 
the  def«idant  promised  to  pay  him  aa  mock 
as  he  reasonably  deeerred.  and  then  aver 
that  hl.s  trouble  was  worth  such  a  sum  of 
money,  which  the  defendant  has  omitted  U> 
pay.  Thla  la  called  an  auumptU  on  a  qwm^' 
turn  meruit.  2  Bl.  Comm.  188, 188;  1  VlMT, 
Abr.  346;  2  Phil.  Ev.  82. 

QUANTUM  TENENS  DOMINO  EX  HO- 
magio,  tantum  domlnua  tenenti  ex  deminie 

debet  praeter  solam  reverentiam;  mutua  de- 
bet esse  dominii  et  homagll  fidelitatis  con- 
nexio.  As  much  as  the  tenant  by  his  bom- 
age  owes  to  his  lord,  so  much  is  tiie  lord, 
by  hie  lordship,  indebted  to  the  tenant  ex- 
cept reverence  alone;  the  tie  of  dominioa 
and  of  homage  ought  to  be  mutual.  Co.  LitL 
64. 

QUANTUM  VALKBAT  (Lat  aa  nraeh  m 

it  was  worth).  In  pleading.  When  goodi 
are  sold  without  specifying  any  price.  Uw 
law  implies  a  promise  from  the  buyer  tP  ths 
seller  that  he  will  pay  him  for  them  aaauMk 
as  they  were  worth. 

The  plaintiff  may,  in  such  case,  .'succfM 
in  his  declaration  that  the  defendant  prom- 
laed  to  pay  him  as  much  aa  ttie  Mid  vsods 
were  worth,  and  then  aver  that  they  wer** 
worth  so  much,  which  the  defendant  has 
refused  to  pay.  See  the  authoritiea  dtld 
under  the  article  "Quantum  Meruit." 

QUARANTINE. 

——In  Maritime  Law.  The  space  of  forty 

j  days,  or  less,  during  which  thf  crew  of  a 
1  ship  or  vessel  coming  from  a  port  or  plaes 
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Infertt^d  or  supitosed  to  be  infe(  t»'<l  with  dis- 
ease are  required  to  remaia  on  board  alter 
tb«ir  arrival,  before  thejr  can  be  permitted 

to  land: 

The  term  is  applied  iu  modern  usage  to 
any  ieolatlon  br  law  of  infected  persona  or 
ptecee. 

In  Real  Property.  The  space  of  forty 
dayit  during  which  a  wiilow  has  a  rlKht  to 
remain  in  her  late  husband's  principal  man- 
sion immediately  after  his  death.  The  right 
of  the  widow  is  also  called  her  "ousnuitlne." 

QUARE  (Lat.)  In  pleading.  Wherefor.-. 
This  word  is  sometimes  used  in  Uie  writ 
In  certain  actions,  bnt  Is  tnadralsslble  In  a 

matprial  avfrmont  in  thn  ploaflirif^s,  for  it  Is 
merely  interrogatory;  and  therefore,  when  a 
declaration  began  with  complaining  of  the 
defendant,  "wherefore  with  force,  etc..  he 
broke  and  entered"  the  plaintiff's  close,  it 
was  considered  ill.  Kac.  Abr.  "Pieai^  (B  6, 
4);  Gould.  PI.  c.  3.  §  34. 

QUARE  CLAU8UM  FREQIT.   See  rTrsS- 

pas.'', " 

QUARE  EJECIT  INFRA  TERMINUM.  See 

"■lectment." 

QUARE  IMPEDIT  (Lat  why  be  binders). 
In  English  law.  A  real  possessory  action 
which  lan  be  brouRht  only  in  the  court  of 
common  plea.s.  and  \  Wti  to  recover  a  presenta- 
tion when  the  patron's  right  is  disturbed,  or 
to  try  a  disputsd  title  to  an  advowsML  See 
■'Disturbance;"  MlrelL.  AdTOWSOn,  266  ;  2 
Sannd.  ^^c>a. 

QUARE  INCUMBRAVlT  (Lat  why  he/in- 
cnmbered).  A  writ  or  action  wtaidk  lay 

akiiiinst  a  bishop  after  Judgment  in  an  ar 
lion  quote   impedit,  where  he  had  incum- 
bered the  t  hurch  with  a  clerk  pending  tbe 
•cti<m.  8  BL  Comm.  248. 

QUARE  INTRUSIT  (Lat.  why  he  intriul 
ed).   A  writ  that  formerly  lay  where  the 
lord  proffered  a  suitable  marriage  to  his 

ward,  who  rejertod  it,  and  entered  Into  the 
land,  and  married  anotiier,  the  value  of  his 
marriage  not  being  satisfied  to  the  Idrd, 
Abolished  by  12  Car.  11.  c.  24. 

QUARE  NON  ADMISIT  (Lat.  whereforf  he 
did  not  admit ) .  A  writ  to  recover  damages  ' 
MBlast  a  MAop  who  does  not  admit  a  plain- ! 
tUTs  clerk.    It  is,  however,  rarely  or  never 
Boceeeary :  for  It  is  said  that  a  bishop,  refus- j 
Ing  to  execute  the  writ  wl  n'lnnth  mlum  <  h.-r-  ■ 

learn,  or  malting  an  insufficient  return  to  it 
may  be  lined.  Watson.  Cler.  Law,  808. 

QUARE  NON  PERMITTIT.  An  ancient 
writ,  which  lay  for  one  who  had  a  right  to 
present  to  a  church  for  a  turn  against  tbe 

proprietary.   Pleta,  lib.  5.  c.  6. 

QUARE  OBSTRUXIT  (Lat  why  he  ob- 
atraets.   (Tbe  name  of  a  writ  fonnerly  used 

In  favor  of  one  who,  having  a  right  to  pass 
through  his  neighlKjr's  grounds,  was  pre- 
vented enjoying  such  right,  because  the  own- 
er of  the  grounds  had  obstructed  the  way. 


QUARREL.  A  ilispute;  a  difference.  In 
law,  particularly  in  releases,  which  are  tak- 
en most  strongly  against  tbe  releasor.  wh«i 

a  man  reb  asrs  all  quarrel  he  is  said  to  le- 
lease  all  actions,  real  and  personal.  8  Coke, 
168. 

QUARRY.  A  place  whence  stones  are  dug 

for  the  purpose  of  being  employed  in  build* 
ing,  making  roads,  and  the  lilie. 

When  a  farm  is  let  with  an  open  quarry, 
the  tenant  may,  when  not  restrained  by  his 
contract,  take  out  tha  stone;  bat  he  has  no 
right  to  open  new  quarries.  Sea  ''Waste.'* 

QUARTER  DAYS.  The  four  days  of  the 
year  on  which  rent  payable  quarterly  be- 
comes due. 

QUARTER  SALES.  In  New  York,  a  cer- 
tain fraction  of  tbe  purehass  money  Is  often 

conditioned  to  be  paid  bark  on  alienation  of 
the  estate;  and  this  fine  on  alienation  is  ex- 
pressed as  a  "tenth  sales,"  a  "quarter  sales," 
etc.  7  Cow.  (N.  Y.)  286;  7  HlU  (N.  Y.)  253; 
7  N.  Y.  490. 

QUARTER  8EAI^  In  Scotch  law.  The 
seal  kept  by  the  direetor  of  the  ehaaeery  In 

Scotland  is  so  called.  It  is  In  the  shape  and 
impression  of  tbe  fourth  part  of  the  great 
seal.  Bell,  Diet 

QUARTER  SESSIONS.   A  conrt  bearing 

this  name,  mostly  invested  with  the  trial  of, 
criminals.    It  takes  its  name  from  sitting 
quarterly,  or  once  In  three  months. 

The  English  courts  of  quarter  sessions 
were  erected  during  tbe  reign  of  Edward  III. 
See  St  88  Bdw.  III.;  Crabby  Hist  Bug.  Law. 
278. 

QUARTER  YEAR.  In  the  computation  of 
time,  a  quarter  year  consists  of  ninety-one 
days.  Co.  Utt  135b;  2  Rolle.  Abr.  521,  libi 
40;  Rev.  St  N.  Y.  pt  1,  c.  18,  Ut  1,  \  8. 

QUARTERING.  A  barbarons  punishment 
formerly  inflicted  on  criminals  by  tearing 
them  to  pieces  by  means  Of  four  horses,  ona 
attached  to  each  limb. 

QUARTERING  OP  SOLDIERS.  Furnish- 
ing soldiers  with  board  or  lodging  or  both. 
Const,  r.  S.  Amend,  art  3,  provides  that  "no 
soldier  shall.  In  time  of  peace,  be  quartered 
in  any  house  without  the  consent  of  the  own- 
er, nor  in  time  of  war  but  In  a  manner  to  ba 

preseribed  by  law." 

QUARTEROON.  One  Who  has  had  one  of 
his  grandparents  of  the  black  or  African 
race. 

QUARTO  DIE  POST  ( I^t  fourth  day  aft- 
er). Appearance  day.  which  Is  the  fourth 
day  IncluBlve  from  the  return  of  the  writ; 
and  if  the  prrson  summoned  appears  on  that 
day.  It  is  sufficient  On  this  day,  alao,  the* 
court  bsglns  to  sit  for  despatch  of  bnslnesa 
These  three  days  were  originally  given  as  an 
Indulgence.  3  Bl.  Comm.  278;  Tidd,  New 
Prac.  134.  But  this  practice  la  now  altsnd.. 
15  A  16  Vict  c  76. 
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QUASH.  In  pnusUce.  To  vmrOaow  or 

annul. 

Distinguished  from  "dismiss."  The  term 
"quash,"  as  applied  to  writs,  is  predicated 
of  some  defect  In  the  writ  Itself,  or  In  tiie 
form  of  the  writ,  which  defect  does  not 
reach  the  merits  of  the  case;  the  usual  prac- 
tice being  to  grant  a  new  writ  on  the  origi- 
nal petition.  Dismissal  Is  applied  to  the  re- 
moval or  disposal  of  the  cause  itself,  and 
not  to  the  mers  annulmsnt  of  ths  writ  24 
Miss.  457. 

QUASHAL.   The  act  of  quashing. 

QUASI  (Lat.  as  if;  almost).    A  term  used 
to  mark  a  resemblance,  and  which  supposes, 
a  little  difference  between  two  objects.    Dig.  | 
11.  7.  1.  8.  1.  Civilians  use  the  expressions 
quati  corUractua,  quoH  dtUetvm,  VtaH  pos- 
«es«<o,  guaai  tradUio,  eCe. 

QUASI  AFFINITY.  In  civil  law.  The  af- 
finity Which  exists  between  two  persons,  one 
of  whom  has  been  betrothed  to  the  kindred 

of  the  other,  but  who  have  never  hfen  mar- 
ried. For  example,  ray  brother  is  betrothed 
to  Maria,  and  afterwards,  before  marriage, 
he  dies.  There  then  exists  between  Maria 
and  me  a  quasi  affinity. 

TlK'  history  of  Englan<l  furnishes  an  ex- 
ample of  tliis  kind.  Catherine  of  Arragon 
was  betrothed  to  the  brother  of  Henry  VIII. 
Afterwards.  Henry  married  her.  and  under 
the  pretense  of  this  quasi  aflinity  he  repudi- 
fttfld  her,  beeanae  the  marriage  was  inoeitu- 
ous. 

QUASI  CONTRACTUS  (Lat.)  In  civil  law. 
The  act  of  a  person,  permitted  by  law.  by 

'^•hlch  he  obligates  himself  towards  another. 
«or  by  which  another  binds  himself  to  him. 
wrlthont  HBjr  agreement  between  them. 

By  article  2272  of  the  Civil  Code  of  Lou- 
isiana, which  is  translated  from  article  1371 
of  the  Code  (Hi  il,  quasi  contracts  are  defined 
to  be  "the  lawful  and  purely  voluntary  acU 
K)f  a  nsan.  from  which  there  reeults  any  ob*- 
ligation  whatever  to  a  third  person,  and 
:Sometime8  a  reciprocal  obligation  between 
ithe  partiea.**  In  contracts,  it  is  the  consent 
•of  the  contracting  parties  which  produces  the 
«bligation;  in  quasi  contracts  no  consent  is 
required,  and  the  obligation  arises  from  the 
law  or  natural  equity,  on  the  facU  of  the 
case.  These  acts  are  called  **ffM«K  con- 
tracts" bcc.iusn.  without  beinp;  eontracti, they 
hind  the  parties  as  contracts  do. 

There  Is  no  term  in  the  common  law 
•whicli  answers  to  that  of  "quasi  contract." 
Many  quasi  contracts  may  doubtless  be 
«ltMed  UBOng  "implied  contracts."  There  is, 
bowever.  a  difference  to  be  noticed.  For  ex- 
ample, in  rase  money  riioald  he  paid  by  mia- 
talte  to  a  minor,  it  may  be  recovered  from 
him  by  the  civil  law,  because  bis  consent  Is 
not  necessary  to  a  quati  contnet;  but  by  the 
common  law.  if  it  can  be  recovered,  it  must 
be  upon  an  agreement  to. which  the  law  pre- 
sumes he  has  consented,  and  it  is  doubtful, 
npon  principle,  whether  such  recovery  could 
he  had. 

Quasi  contracts  may  be  multiplied  almost 
io  infinity.  They  are,  however,  divided  into 


five  classes, — such  as  relate  to  the  voluntary 
and  spontaneous  management  of  the  affairs  ' 
of  another,  without  authority  {ntgotiorum 
gestio) ;  the  administration  of  tutorslilp;  the 
management  of  common  property  {oommu- 
nil)  hou(irum);  the  acquisition  of  an  inher- 
itance; and  tiie  payment  of  a  sum  of  money 
or  other  thing  by  mistake,  when  notblng 
was  due  {indebiti  soluiio). 

Each  of  these  quasi  contracts  has  an  affin- 
ity with  some  contract.  Thus,  tb^^  inanas;^*- 
ment  of  the  affairs  of  another  without  au- 
thority, and  tutorship,  are  compared  to  a 
mandate;  the  community  of  property,  to  a 
partnership;  the  acqui.sition  of  an  inherit- 
ance, to  a  stipulation;  and  the  pajment  Of  a 
thing  which  Is  not  due.  to  a  loan. 

QUASI  CONTRACT.  A  liability  similar  to 
that  created  by  contract,  but  not  really  arts* 
ing  by  the  consent  of  the  partlea. 

Quasi  eontracta  are  said  to  ho  tonadod  la 

general 

(1)  On  a  reoord.  aa  the  llaMIlty  on  a  Jodg' 

ment. 

(8)  On  a  statutory,  ofBeial.  or  customary 

duty,  as  the  obligation  of  a  bu.>^banii  for  nec- 
essaries furnished  his  wife,  even  against  his 
orders;  or  the  liability  of  a  vessel  for  Irnlf 
pilotage  on  refusing  the  first  plloi  offering 
himself.   2  Wall.  ( U.  S.)  450. 

(3)  On  the  (io(  tiine  that  no  one  shall  be 
permitted  to  enrich  himself  unjustly  at  the 
expense  of  another;  as  the  UaMlil^  of  sa 
Infant  to  pay  for  necessaries  (141  Ma.<yi. 
530),  or  the  liability  to  repay  money  paid 
by  mistake  (Keener,  Quasi  Cont  16). 

The  distinction  between  "quasi  contract" 
and  "implied  contract"  appears  to  be  one  of 
degree,  rather  than  of  prim  iiilt-.  It  has  Ijeen 
said  that  implied  contract  extends  to  thosi 
cases  where  there  was  an  intent  to  contract 
or  at  least  no  Intent  not  tO  contract:  but  In 
many  cases  commonly  assigned  to  implied 
contracts,  the  only  evidence  of  intent  to  con- 
tract is  in  the  imputed  loiowledge  that  the 
law  wonld  impose  a  given  Habllity.  and  this 
element  is  absent  from  but  few  quasi  i  on- 
tracts.  On  the  other  hand,  the  test  of  defi- 
nite Intention  not  to  contract  would  esetade 
many  liabilitlea  properly  rlasslfled  as  quasi 
contractual,  <■.  g.,  that  for  money  paid  by 
mistake. 

It  may  be  said,  generally,  thai  qmati  con- 
tracts onbraoe  thoae  cMss  where  there  was  t 

positive  Intention  not  to  contract,  and  ca^es 
where  there  was  no  Intent  to  contract,  and 
the  party  was  more  remote  from  any  in- 
ferred intent  than  in  cases  of  implied  con- 
tract, but  the  exact  line  of  demarcation  can- 
not, in  \h>'  iiresent  itato  o(  lofiU  nirnniTir'h 
ture.  be  drawn. 

QUASI  CORPORATIONS.  A  terra  applied 
to  those  bodies  which,  though  not  vested 
with  the  general  powers  of  corporatlOBik  are 
yet  recognised  by  statutes  or  immemorial 
usage  as  persons  or  corporations  aggregate, 
with  power  to  sue  and  be  sued  in  their  s^ 
gregate  capacity.  2  Kent,  Comm.  274;  t 
Masa  247;  1  Me.  >S1. 

A  body  having  capacity  to  make  contracts 
in  respect  to  county  affairs,  and  having  per- 
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petual  succession,  is  a  quasi  corporation  (2 
Wall.  [U.  s.]  501),  e.  g.,  the  OTwaeers  of  the 
poor  (18  Johns.  [N.  Y.l  407). 

QUASI  DELICT.  In  civil  law.  .\n  act 
whereby  a  persoD.  without  mali<  t',  hm  by 
fault,  negligence*  or  imprudence  not  legally 
excusable,  causes  Injury  to  another. 

A  quasi  delict  may  be  public  or  private. 
The  neglect  of  the  affairs  of  a  community, 
wboi  it  is  our  duty  to  attend  to  them,  may 
bo  a  crime;  the  neglect  of  a  private  matter, 
under  similar  circumstances,  may  be  the 
ground  of  a  civil  aetion.  Bowyer,  ModL  Civ. 
Law,  c.  43.  p.  265. 

QUASI  DEPOSIT.   A  kind  of  involuntary 

bailment,  which  takes  place  where  a  person 
acquii'  S  po.ssesslon  of  property  lawfully,  by 
finding.  Story.  Baiim.  8 

QUASI  EASEMENT.  An  "easement,"  In 
the  proper  sense  of  the  word,  can  only  exist 
in  respect  of  two  adjoining  pieces  of  land 
occupied  by  different  peraoni^  and  can  only 
impose  a  negative  duty  on  the  owner  of  the 
servient  tenement.  Hence  an  obligation  on 
the  owner  of  land  to  repair  the  fence  be- 
tween Ids  and  his  neighbor's  land  is  not  a 
true  ras<>niont,  but  is  sometimes  called  a 
**guasi  easement."   Gale,  Easem.  516. 

QUASI  ENTAIL.  A  quaxi  entail  exists  when 
an  estate  pur  autre  vie  is  limited  to  a  person 
sad  the  hakn  of  his  body. 

QUASI  FEE.  An  estate  gained  by  wrong; 
for  wrong  is  unlimited  and  uncontained  with- 
in rulea.  Wharton. 

QUASI  OFFENSES,  or  QUASI  CRIMES. 

Wrongs  against  the  general  or  local  public 
which  have  not  been  declared  crimes  (68  111. 
375) ;  t'.  {>..  l^astardy  proceedings,  wlilch  are 
commonly  said  to  he  quasi  criminal. 

OffoKses  for  which  some  person  other  than 
the  actual  perpetrator  is  responsible,  the  per- 
petrator being  presumed  to  act  by  command 
cf  the  re    onslble  'arty. 

Injuries  which  have  been  unintentionally 
caused. 

QUASI  PARTNERS.  Partners  of  lands, 
ro^ds,  or  chattels,  who  are  not  actual  part- 
ners, are  sometlmea  so  called.  Foth.  de 
Societe,  Append,  cote  184.  See  "Part  Ow..- 
•ra" 

QUASI  PERSONALTY.  Things  which  are 
movable  in  point  of  law,  though  fixed  to 
ttdngs  real,  either  aetnally,  as  emblesaents 

Ifructus  industrialrs) ,  fixtures,  etc..  or  fictl- 
ttOBSly,  as  chattels  real,  leases  for  years, 
sle. 

QUASI  POSSESSION.  Bneh  use  as  Is  to  a 

right  what  possession  i?  to  a  thing,  when 
the  enjoyment  is  exercised  by  means  of  pos- 
session of  the  thing,  which  is  the  subject 
Of  the  richt,  the  idea  of  gtMMi  possession  does 
net  arise,  and  the  term  Is  confined  to  those 
rights  which  merely  pive  a  limited  powrr ' 
of  using  the  thing,  as  in  case  of  easements. 
Tka  term  is  little  used,  "enjoyment"  being 
asrs  IMvieBtly  employed.  i 


QUASI  POSTHUMOUS  CHILD.    In  OlvU 

law.  One  who,  bom  during  the  [Ue  of  ills 
grandfiatlier  or  other  male  asoeiMant.  was- 

not  his  heir  at  the  time  he  made  hi.';  testa- 
ment, but  who.  by  the  death  of  his  father, 
became  his  heir  in  Ills  lifetime.  Inst  2.  IS. 
2;  Dig.  28.  8.  18. 

QUASI  PURCHASE.  This  term  fs  used  in 
the  civil  law  to  denote  that  a  thing  to  be 
considered  as  purchased  f  rom  the  presumed 
consent  of  the  owner  of  a  thing;  as,  if  a 
man  should  consume  a  cheese,  which  is  in 
his  possession  and  belonging  to  another,  with 
an  intent  to  pay  the  price  of  it  to  the  owner, 
the  eonseat  of  the  latter  will  he  presumed. 

as  the  cheese  would  have  been  spoiled  by 
keeping  it  longer.    Wolff.  Dr.  Nat.  §  Gf)l. 

QUASI  REALTY.  Things  which  are  fixed 
In  contemplation  of  law  to  realty,  but  mov- 
able in  themselves,  as  heirlooms  (or  limbs 
of  the  inheritance),  title  deeds,  court  rolls, 
etc  Wharton. 

QUASI  TENANT  AT  SUFFERANCE.  An 
under  tenant,  who  Is  in  possession  at  the  de- 
termination of  an  original  lease,  and  Is  per^ 
mitted  tgr  the  reversioner  to  bold  ov«r. 

QUASI  TORT.  Though  not  a  recognized 
term  of  English  law,  it  may  be  conveniently 
used  in  those  cases  iriiere  a  man  who  has 
not  committed  a  tort  is  liable  as  if  he  had. 
Thus,  a  master  Is  liable  for  wrongful  acts 
done  by  his  servant  in  the  course  of  his  em- 
ployment. Broom.  Com.  Law,  690;  Underh. 
Torts,  29.  Austin  rejects  "quasi  torts,"  or 
•*ffiMSi  deUet."  altoflether.  Austin.  Jur.  868. 

QUASI-TRADITIO  iLst)  In  civil  law.  A 

term  used  to  designate  that  a  perSOA  Is  In 
the  use  of  the  property  of  another,  which 
the  latter  suffers  and  does  not  oppose.  Lec. 
Blm.  i  396.  It  also  signifies  the  act  by  which 
the  right  of  property  is  ceded  In  a  thing 
to  a  person  who  Is  in  possession  of  it;  as.  if 
I  loan  a  boat  to  Paul,  and  deliver  it  to  him. 
and  afterwards  I  sell  him  the  boat,  it  is 
not  requisite  that  he  should  deliver  the 
boat  to  me  to  he  again  delivered  to  him. 
There  is  a  ^uaH  tradition  or  deUvery. 

QUASI  TRUSTEE.  A  pMSon  who  reaps  a 

benefit  firom  a  breach  of  trust,  and  so  be- 
comes answerable  as  a  trustee.  Lewin, 
Trusto  (4th  Bd.)  882,  888. 

QUASI  USUFRUCT.  In  the  civil  law.  A 
name  given  to  a  nsufructory  interest  in  OOn* 

sumable  things.   See  "Usufruct." 

QUATER  COUSIN.  "The  very  name  of 
eolsr,  or  (as  it  is  more  properly  written) 
quater  cousins,  is  grown  into  a  proverb,  to 
express,  by  way  of  irony,  the  last  and  most 
trivial  degree  of  Intlmsfiy  sod  refard."  BL 

Law  Tr.  6. 

QUATUOR  PEDIBUS  CURRIT  (LawLat) 
Runs  upon  four  feet;  runs  upon  all  fbnra. 

.\  term  used  to  denote  an  exact  correspond- 
ence. See  "All  Fours."  Nullum  similr  qua- 
tuor  pedihus  currit.  no  simile  holds  in  <  v- 
erything.  Co.  LitU  3a.  ''It  does  not  follow 
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that  they  (a  trust  and  an  equity  of  redemp- 
tion) run  qitatuor  pedibus."   1  W.  Bl.  145. 

QUATUORVIRI  ( Lat.  four  men).  In  Ro- 
man law.  Magistrates  wiio  had  the  care  and 
Inspection  of  roads.  Dig.  1.  2.  3.  30. 

QUAY.  A  wharf  at  which  to  load  or  land 
goods.    Sometimes  spelled  "key." 

In  its  enlarged  sense,  the  word  "quay" 
means  tlie  whole  space  between  the  first  row 
of  houses  of  a  dtjr  and  the  sea  or  riTer.  6 
La.  152,  215.  So  much  of  the  quay  as  Is 
requisite  for  the  public  use  of  loading  and 
Vttloadlns  Teasels  is  public  property,  and 
cannot  he  appropriated  to  private  use,  but 
the  rest  may  l>e  private  property. 

QUE  EST  ME8ME  (Law  Fr.)  Which  is 
the  same.  See  "Quae  est  Badem." 

QUI  BSTATE  (I^t.  quern  sfsfwa,  or  Which 

estate).  A  plea  by  which  a  man  presevlbes 
in  himself  and  those  whose  estate  he  holds. 
2  Bl.  Comm.  270;  18  Viner,  Abr.  IS.-^-UO;  Co. 
Litt.  12U:  Hardr.  469;  2  Bouv.  Inst,  note 
499. 

QUEAN.  A  worthless  woman;  a  strumpet. 
The  meaning  of  tlii.s  wonl,  which  Is  now  sel- 
dom used.  Is  said  not  to  be  well  ascertained. 
t  RoUe.  Ahr.  399;  Bac  Abr.  "Slander"  (IT  8). 

QUEEN.   A  female  sovereign. 

QUEEN  ANNE'S  BOUNTY.  By  St.  2  Anne, 
c,  11,  all  the  revenije  of  fir.^t  fruit  and 
tenths  was  vested  in  trustees  forever,  to 
form  a  perpetual  fund  for  the  angmenta- 

tion  of  poor  livin^F.    1  Bl.  Comm.  286;  2 

Burn.  Ecc.  I<aw.  26i)-2ti8. 

QULEN  CONSORT.  The  wife  of  a  reign- 
ing kin?.   1  Bl.  Comm.  818.   She  la  looked 

npni  hv  the  law  as  a  f''^e  f'^lf.  as  to  her 
rower  rf  contracting,  s  ing,  e'c.  Id. 

QUEEN  DOWAGCR.  The  widow  of  the 
king.  She  has  most  of  the  privileges  belong- 
ing to  a  queen  consort  1  Bl.  Comm.  229. 

QUEEN  GOLD.  .\  royal  revenue  holong- 
iug  to  every  queen  consort  during  her  mar- 
riage with  the  king,  and  due  from  every 
person  who  has  made  a  voluntary  fine  or 
offer  to  the  king  of  ten  marks  or  upwards, 
in  consideration  of  any  grant  or  privlleRe 
conferred  by  the  crown.  It  is  due  of  record 
on  the  recording  of  the  fine.  It  was  last  ex- 
acted in  the  reign  of  Charles  I.  It  Is  now 
quite  obsolete.  1  Bl.  Comm.  220-222;  For- 
teoc.  do  Land.  888;  Jaoobb 

QUBKN  REGNANT.   She  who  holds  the 

crown  in  her  own  Hght.  She  has  the  same 
duties  and  prerogatives,  etc.,  as  a  king.  St. 
1  Mar.  I.  St  3,  c.  1;  1  BL  Comm.  218;  1 
Wooddeson.  Lect.  94. 

QUEEN'S  (or  KING'S)  ADVOCATE.  An 
Bnglish  advocate  who  holds,  in  the  courts  In 
which  the  rules  of  the  canon  and  civil  law 
prevail,  a  similar  position  to  that  which  the 
attorney  general  holds  in  the  ordinary  courts, 
i.  r.,  he  act?  a--'  counsel  for  the  crown  In  eccle- 
siastical, admiralty,  and  probate  cases,  and 


advises  the  crown  on  questions  of  intem*- 
tional  law.  In  order  of  precedence.  It  seema 

that  he  ranks  after  the  attorney  general.  8 
Steph.  Comm.  275,  note;  Man.  S.  ad  1^  18 
Append.  IV. 

!    QUEEN'S  BENCH.  The  Bngliah  court  ot 

king's  l)eneh  Is  so  called  during  tho  TCigB 

I  of  a  queen.    3  Stt-ph.  t'oiani. 

I  QUEEN'S  (or  KING'S)  COUNSEL.  In  ii^ng- 
I  lish  law.  Barrlstera  called  within  the  bar, 

and  selected  to  be  the  queen's  (or  kine'st 
counsel,  learned  in  the  law;  answering  in 
some  measure  to  the  advocates  of  the  reve- 
nue iadvooati  fi9ci)  among  the  Romans. 
They  cannot  be  employed  in  any  cause 
against  the  crown,  without  special  lic«DCSu 
a  Bl.  Comm.  27:  3  Steph.  Comm.  386. 

QUEEN'S  (or  KING'S)  EVIDENCE.  Tea> 
timony  of  an  aeeomplice  in  a  felony.  ad> 

mitted  as  evidence  for  the  crown  against  his 
accomplices.    4    Steph.    Comm.    398.  See 
"States  BYldenee." 

QUEEN'S  PRI80N.   bi  Bagllsh  law.  A 

prison  appropriated  to  the  debtors  and  crim- 
inals conflned  under  process,  or  by  author- 
ity of  the  superior  courts  at  Westminster, 
the  Marshalsea  court  and  Palace  court,  and 
the  high  court  of  admiralty,  and  also  to 
persons  imprisoned  under  the  bankrupt  law. 
It  \«is  established  by  St.  5  ft  6  Vict,  c.  22. 
<  on.'^olidatlng  into  one  the  queen'a  bOMli. 
the  Fleet,  and  the  Marehalsea  priaooa.  8 

Steph.  Conun.  IT.  I. 

QUEM  REODITUM  REOOIT.  A  real  ac- 
tion, by  which  the  grantee  of  a  rent  ooold 
compel  the  tenants  to  attorn  to  him. 

QUEMADMODUM  AD  QUAE8TIONEM 
facti  non  respondent  Judices,  its  ad  quaes 
tlonem  Juria  non  respondent  Juratorea.  In 

the  same  manner  that  judges  do  not  answer 
to  questions  of  fact,  so  jurors  do  not  answer 
to  questions  of  law.  Go.  Litt  288. 

QUERELA  (Lat.)   An  action  preferred  fa 

any  court  of  justice.  The  plaintiff  wa.«  <  ailed 
qiierens,  or  complainant,  and  his  brief,  com- 
plaint, or  declaration  was  called  gasrsls. 
Jacob.  See  "Audita  Querela.*' 

QUERELA  CORAM  REGE  A  CONCILIO 
discutienda  et  terminanda.  A  writ  by  which 
one  is  called  to  justify  a  complaint  of  a 
trespass  made  to  the  king  himself,  before 
the  king  and  his  connciL   Reg.  Grig.  124. 

QUERELA  INOFFICIOSI  TESTAMENTi 
(Lat.  complaint  of  an  nndvtifttl  or  nnktnd 

will).  Tn  civil  law.  A  species  of  action  al- 
lowed to  a  child  who  had  been  unjustly  dis- 
inherited, to  set  aside  the  will,  founded  on 
the  presumption  of  law,  in  auch  caaaik  that 
the  parent  was  not  in  hia  rli^t  mted.  Galr. 
Lex.;  2  Kant,  Comm.  887;  BeU.  Diet 

QUEREN8  (lAt.  from  qucri.  to  <  oniplain). 
In  old  English  practice.  A  plaintiff;  tha 
plaintiff  or  eomplainin^  party.  Braefmi. 

fols.  9.Sh,  214.  240,  et  passim:  8  Coke.  l.-:?h. 
The  complaining  party  in  a  personal  acUon; 
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QUI  DOIT,  STC. 


as  petens  (demandant)  WBS,  In  a  real  ac- 
tion. Actor,  site  sit  petmu  tkw  queren: 
Bracton,  fol.  106b.   But  quemu  WM  used  in 

assizes.    Fleta.  lib.  4.  c.  7. 

QUESTA  (Law  Lat.)  In  old  records.  A 
quest;  an  inquest,  inquisition,  or  inquiry, 
upon  tlie  oaths  of  an  impanelled  jury.  Gow- 
ell. 

QUESTION. 

 In  Old  Criminal  Law.  A  means  some 

times  employed  in  some  countries,  by  torttire, 
to  compel  supposed  great  criminals  to  dis- 
close their  accomplices  or  to  admoiriedge 

their  crimes. 

This  torture  is  called  *^neBtion"  because, 
as  the  unfortunate  person  accused  is  made 
to  suffer  pain,  he  is  asked  questions  as  to  his 
supposed  crime  or  aetomplices.  This  is  un- 
known in  the  United  States.  See  Poth.  Froc 
Crim.  sac.  6,  art  S,  }  8. 

 In  Evidence.    An  interrogation  put  to 

a  witness,  requesting  him  to  declare  the 
truth  of  certain  fkets  as  far  as  he  knows 
them. 

Questions  are  either  general  or  leading. 
By  a  general  question  is  meant  such  a  one 
as  requires  the  witness  to  state  all  he  knows, 
without  any  suggestion  being  made  to  him ; 
as.  "Who  pave  the  blow?"  A  leading  que.'^ 
tion  is  one  wliirh  leads  the  mind  of  the  wit- 
ness to  the  an.-uver,  or  suggests  it  tO  Ilim; 
as,  "Did  A.  B.  give  the  blow?" 

The  Romans  called  a  question  by  which 
tile  fact  or  ."Supposed  fact  which  the  interro- 
gator expected  or  wished  to  find  asserted  in 
•ad  by  the  answer  was  made  known  to  the 

proposed  repjiondent  a  "sugRestlve"  inter- 
rogation; as,  "Is  not  your  name  A.  B.?" 
See  "Leading  Question." 

—tn  Practice.  A  point  on  which  the  par- 
ties are  not  agreed,  and  which  Is  submitted 
to  the  deci>inn  of  a  judge  and  jury. 

When  the  doubt  or  difference  arises  as  to 
what  the  law  is  on  a  certain  state  of  facts, 
this  is  said  to  he  a  "legal  question;"  and 
when  the  party  demurs,  this  is  to  be  de- 
cided by  the  court.  When  it  arises  as  to  the 
truth  or  falsehood  of  facts,  this  is  a  "ques- 
tion of  flMt,"  and  is  to  be  decided  by  the 
Joiy. 

QUESTUS  EST  NOBIS.  A  writ  of  nui- 
sance which  lay  against  one  who  acquired, 
by  descent  or  alienation,  the  thing  which 
caused  the  niilsance.  It  was  given  by  !.'> 
Edw.  I.  Formerly  only  the  person  causing 
It  was  liable.  Gowell. 

aUI  ABJURAT  REQNUM  AMITTIT  REG 

num.  sed  non  regem;  patriam.  sed  non  pa 
trem  patriae.    He  who  abjures  the  realm 
leaves  the  realm*  but  not  the  kteg;  the 
country,  but  not  the  father  of  the  oonntar. 

7  Coke.  9. 

QUI  ACCUSAT  INTEGRAE  FAMAE  SIT 
•I  non  orimineous.  Let  him  who  accuses  be 
of  clenr  fsms;  and  not  criminaL  8  Inst  36. 

QUI  ACQUIRIT  SIBI  ACQUIRIT  HAERE- 
dlbus.  He  who  acquires  for  himself  acquires 
for  his  heirs.  Tray.  Lat  Ibuc  4M. 


QUI  ADIMIT  MEDIUM  DIRiMIT  FINEM. 
He  who  takes  away  the  msMis  deotroys  the 
end.  Co.  Utt  161. 

QUI  ALIQUID  STATUERIT  PARTE  IN- 
audita  altera,  aequum  licet  dixerit,  haud 
aequum  facerlt.  He  who  decides  anything,  a 
party  being  unheard,  though  he  should  de- 
cide right  does  Wfong  6  Ooke^  62;  4  BL 
Comm.  48S. 

QUI  ALTERIU8  JURE  UTITUR,  EODEM 
Jure  uti  debet.  He  who  uses  the  right  of  an- 
other ought  to  use  the  same  right  Poth. 
Tr.  de  Change,  pt  1,  c.  4.  §  114;  Broom,  Leg; 
Max.  (Sd  London  Bd.J  42L 

QUI  APPROBAT  NON  REPROBAT.  He 
who  approbates  do<>s  rot  reprotote,  i.  e.,  he 
cannot  both  aecspt  and  i«|eet  the  nmo 
thins. 

QUI  BENE  DISTINGUIT  BENE  DOCET. 
He  who  distinguishes  well,  learns  well.  2 
Inst  470. 

QUI  BENE  INTERROQAT  BENE  DOCET. 
He  who  aneitlons  well,  lewrmi  woU.  Z  Bnlrt. 

227. 

QUI  CADIT  A  SYLLABA  CADIT  A  TOTA 

causa.  He  who  tails  in  a  syllable  falls  in 
his  whole  cause.  Bracton,  fol.  211;  St 
Wales.  12  Edw.  I.;  8  Bl.  Comm.  407. 

QUI  CONCEDIT  ALIQUID.  CONCEDERE 
videtur  et  id  sine  quo  concessio  est  irrita, 
sine  quo  res  ipsa  esse  non  potuit.    He  who 

grants  anything  Is  considered  as  granting 
that  without  which  his  grant  would  be  idle, 
without  which  the  thing  itself  could  not  ex- 
ist. U  Coke,  52;  JeuK.  Cent  Cas.  32. 

QUI  CONFIRMAT  NIHIL  DAT.  Ho  who 
confirms  does  not  give.  2  Bouv.  InsL  note 
2069. 

QUI  CONTEMN  IT  PRAECEPTUM  CON- 

temnit  praecipientem.  He  who  cnntemns  the 
precept  contemns  the  party  giving  IL  12 
Coke,  96. 

QUI  CUM  ALIO  CONTRAHIT,  VEL  EST, 

vel  debet  esse  non  ignarus  conditionis  ejus. 
He  who  contracts  knows,  or  ought  to  know, 
the  quality  Of  the  person  wl«i  whom  he  eon- 
tracts,  otherwise  he  is  not  excusable.  Dig. 
50.  17.  19;  2  Hagg.  Consist.;  Story,  Confl. 
Laws,  f  76. 

QUI  DAT  FINEM  DAT  MEDIA  AO  FINCM 

neccEsaria.  He  who  gives  an  end  glTOO  thO 
means  to  that  end.  3  Mass.  129. 

QUI  DESTRUIT  MEDIUM  DESTRUIT  Fl- 
nem.  Ho  who  destroys  the  means  destroys 
t\u'  end.  11  Coke.  61:  Shop.  Touch.  342;  Co. 

i.itt.  161a. 

QUI  DOIT  INHERITER  AL  PERE  DOIT 
inheriter  a!  fitz.  He  who  ought  to  Inherit 
from  the  fathor  ought  to  inherit  from  the 
son.  8  Bl.  Comm.  260.  273;  Broom.  L«g. 
SCax.  (Sd  London  Bd.)  469. 
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QUI  PECCAT,  ETC. 


QUI  EVERTIT  CAU8AM  EVERTIT  CAU- 
Mtum  futurum.  He  who  overthrows  the  cause 
overthrows  Its  future  effects.  10  Coke,  51. 

QUI  EX  DAMNATO  COITU  NASCUNTUR 
Inter  fiberos  non  computentur.  Thoy  who 
are  born  of  an  Illicit  union  should  not  be 
counted  anicng  children.  Co.  Lltt.  8.  See 
1  Bouv.  Invt.  rote  2K9;  Bracton,  6;  Broom, 
Leg.  Max.  (3d  London  Ed.)  460. 

QUI  FACIT  ID  QUOD  PLUS  EST  FACIT 
id  quod  minus  est,  sed  non  convertitur.  }\e 
who  (Iocs  that  which  is  more  does  that  which 
is  less,  but  not  vice  versa,   Bracton,  207b. 

QUI  FACIT  PER  ALIUM  FACIT  PER  SE. 
He  who  acts  by  or  through  another  acts 
himself;  i.  e..  the  acts  of  an  agent  are  the 
acts  of  the  principaL  1  BL  Comm.  429; 
Story.  Ag.^  5  440;  2  Bouv.  Inst,  notes  1273, 
133:..  K'.re;  7  Man.  &  G.  32,  33;  16  Mees.  ft 
\V.  26;  8  St  ott.  N.  R.  590;  6  Clark  ft  F.  600; 
10  Mass.  155. 

QUI  HABET  JURISDICTIONEM  ABSOL- 
vendi  habet  Jurisdlctionem  liqandi.  Hp  who 
has  jurisdiction  to  loosen  has  Jurisdiction  to 
bind.    12  Coke,  59. 

QUI  HAERET  IN  LITERA  HAERET  IN 
cortlce.  He  who  adheres  to  the  letter  ad- 
heres to  the  bark.  Co.  Litt.  289;  5  Coke. 
4b:  11  Coke.  34b;  12  East.  372. 

QUI  IGNORAT  QUANTUM  SOLVERE  DE- 
beat  non  potest  in  probus  vid?r~.  '-'o  who 
docs  not  know  what  he  ought  to  pay  does 
not  want  probity  In  not  paying.  Dig.  50.  17. 
99. 

QUI  IN  JUS  DOMINIUMVE  ALTERIUS 
succedit  Jure  ejus  uti  debet.  He  who  sue- ^ 
ceeds  to  tho  right  or  property  of  another 
ought  to  use  »  is  right,  i.  e.,  holds  it  subject 
to  the  same  rights  and  liabilities  as  attached 
to  it  in  the  hands  of  the  assignor.  Dig.  50. 
17.  177;  Broom,  Leg.  Max.  (3d  London  Ed.) 
420.  425. 

QUI   IN   UTERO   EST  PRO  JAM  NATO, 
habetur  quoties  de  ejus  commode  quaeritur. 
He  who  is  in  the  womb  Is  considered  as  bom 
whenever  his  l)eneflt  Is  concerned. 

QUI  JURE  SUO  UTITUR  NEMINI  FACIT 
Injuriam.  He  who  uses  his  legal  rights  harms 
no  one. 

QUI  JUSSU  JUDICIS  ALIQUOD  FECERIT 
non  videtur  dolo  malo  fecisse,  quia  parere 
neccpse  est.  He  who  dops  anvthlner  l>v  com- 
mand ( f  a  judge  will  not  be  supposed  to  have 
acted  frniii  a.u  Improper  motive,  because  it 
was  necessary  to  obey.  10  Coke,  76;  Dig.  50. 
17.  167.  1. 

QUI  MALE  AGIT  ODIT  LUCEM.   He  who 

acts  badly  hates  the  light.   7  Coke,  66. 

QUI  MANDAT  IPSE  FECISSI  VIDETUR. 
He  who  commands  a  thing  to  be  done  is  held 
to  have  done  it  himself.   Story,  Bailm.  §  147. 


QUI  MOLITUR  INSIDIA8  IN  PATRIAM 
id  facit  quod  insanus  nauta  perforans  navem 
in  qua  vehitur.  He  who  betrays  his  country 
is  like  the  insane  sailor  who  bores  a  bole  in 
the  ship  which  carries  him.   3  Inst.  36. 

QUI  NASCITUR  SINE  LEGITIMO  MATRI- 
monio  matrem  sequitur.  lie  who  is  bom  oat 
of  lawful  matrimony  follows  the  condition 
of  the  mother. 

QUI  NON  CADUNT  IN  CONSTANTEM 
virum  van!  timores  sunt  aestimandi.  Those 
are  to  be  esteemed  vain  fears  which  do  not 
affect  a  man  of  a  firm  mind.   7  Coke,  27. 

QUI  NON  HABET,  ILLE  NON  DAT.  Who 

has  not,  he  gives  not.  Shep.  Touch.  243;  4 
Wend.  (N.  Y.)  619. 

QUI  NON  HABET  IN  AERE  LUAT  IN 
corpore,  ne  quis  peccetur  impune.  He  who 
cannot  pay  with  his  purse  must  suffer  in  his 
person,  lest  he  who  offends  should  go  un- 
punished.  2  Inst  173;  4  Bl.  Comm.  20. 

QUI  NON  HABET  POTESTATEM  ALIE- 
nandi  habet  necessitatem  retinendi.   He  who 

has  not  the  power  of  alienating  Is  obliged  to 
retain.    Hob.  336. 

QUI  NON  IMPROBAT  APPROBAT.  He 

who  does  not  disapprove  approves.    3  InsL 
27. 

QUI  NON  LIBERE  VERITATEM  PRO- 
nunciat  proditor  est  veritatis.  He  who  does 
not  freely  speak  the  truth  Is  a  betrayer  of 
the  truth. 

QUI  NON  NEGAT  FATETUR.    He  who 

does  not  deny  admits.    A  well-known  rule 
of  pleading.   Tray.  Lat.  Max.  503. 

QUI  NON  OBSTAT  QUOD  OBSTARE  PC- 
test  facere  videtur.  He  who  does  not  pre- 
vent what  he  can  seems  to  commit  the  thing. 
2  Inst  146. 

QUI  NON  PROHIBET  CUM  PROHIBERE 
possit  Jubet.  He  who  does  not  forbid  when 
he  can  forbid  commands.    1  BI.  C3omm.  430. 

QUI  NON  PROHIBET  QUOD  PROHIBERE 
potest  assentire  videtur.  He  who  does  not 
forbid  what  he  can  forbid  seems  to  assent 
2  Inst  308;  8  Exch.  304. 

QUI  NON  PROPULSAT  INJURIAM  QUAN- 
do  potest,  infert.  He  who  does  not  repel  a 
wrong  when  he  can.  occasions  It  Jenk. 
Cent  Cas.  271. 

QUI  OBSTRUIT  ADITUM  DESTRUIT 
commodum.  He  who  obstructs  an  entrance 
destroys  a  convenlency.   Co.  Litt  161. 

QUI  OMNE  DIGIT,  NIHIL  EXCLUDIT.  He 

who  says  all  excludes  nothing.    4  Inst.  81. 

QUI  PARCIT  NOCENTIOUS  INNOCENTI- 
bus  punit.  He  who  spares  the  guilty  pun- 
ishes the  Innocent  Jenk.  Cent  Cas.  126. 


QUI  MELIUS  PROBAT  MELIUS  HABET.      QUI  PECCAT  EBRIUS  LUAT  SOBRIUS. 

He  who  proves  most  recovers  most.  9  Viner,  j  He  who  offends  drunk  must  be  puaished 
Abr,  235.  |  when  sober.    Cary,  133. 
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QUI  PER  ALIUM  FACIT  PER  8EIP8UM 
faetrtt  vidotur.  He  wbo  doea  a  ay  thing 
tlupoiigli  ftnottMr  1M  eooildered  mm  dcrtng  it 
hlaiMlf.  Co.  Utt.  258. 

QUI  PER  FRAUDEM  AGIT,  FRUSTRA 
aflit.  He  who  acts  fraudulently  acts  in  vain. 
2  Bolle.  17. 

QUI  POTEST  ET  DEBET  VETARE,  JU- 
b«t.  Ho  who  can  and  onglit  to  forUd,  and 
does  not,  cotntuantls. 

QUI  PRIMUM  PECCAT  ILLE  FACIT  RIX- 
am.  Ho  who  flnt  offends  caueee  the  strife. 

QUI  PRIOR  EST  TEMPORE  POTIOR  EST 

Jure.  He  who  is  first  or  before  In  tiin.  is 
stronger  in  right.  Co.  Lltt.  14a;  1  Siory. 
Eq.  Jnr.  I  64d:  Story,  Bailm.  S  312;  1  Bouv. 
Inst,  notp  f)."2:  I  Bouv.  Inat.  3728;  1  Smith. 
Lead.  Cas.  (4th  Hare  &  W.  Ed.)  440;  3  East, 
•S:  U  Miss.  808. 

QUI  PRO  ME  ALIQUlO  FACIT,  MIHI  FE- 
dsse  videtur.  He  wbo  does  any  benefit  (to 
anottier)  for  me  is  considered  as  doing  it  to 
ma.  8  Inst  601. 

QUI  PROVIDET  SIBI  PROVIDET  HAERE- 
dlbua.  He  who  provides  for  himself  provides 
for  his  heirs. 

QUI  RATIONEM  IN  OMNIBUS  QUAE- 
runt  rationem  subvertunt.  He  who  seeks  a 
reason  for  everything  subverts  reason.  2 
Coke^  76;  Broom,  Lsg.  Max.  (Sd  London  Bd.) 
149. 

• 

QUI  8CIENS  SOLVIT  INDEBITUM  DO- 
nandi  consilio  id  videtur  fecisse.  One  wbo 
Icnowingly  pays  what  is  not  due  is  supposed 
to  have  done  it  with  the  intention  of  male* 
Ing  a  gift.   17  Mass.  888. 

QUI  SEMEL  ACTIONEM  RENUNCIA- 
verit,  amplius  repetere  non  potest.  He  who 
renounces  his  action  once  cannot  any  more 
bring  it  8  Coke,  69.  Bee  "Retrazit." 

QUI  SEMEL  MALUS  'SEMPER  PRAE- 
sumitur  esse  malus  in  eodem  gcnere.  He 
who  is  once  bad  is  presumed  to  be  always 
so  in  the  same  degree.  Cro.  Oar.  817;  Best. 
Bv.  345. 

QUI  SENTIT  COMMODUM  SENTIRE  DE- 
bet  et  onus.  He  who  derives  a  benefit  from 
a  thing  ought  to  bear  the  disadvantages  at- 
tending it  2  Bouv.  Inst  note  1433;  2 
Woodb.  ft  li.  (IT.  S.)  217;  1  Story,  Const  78; 
Broom*  Leg.  Max.  (8d  London  Bd.)  680. 

QUI  SENTIT  ONUS  SENTIRE  DEBET  ET  > 
commodum.  He  who  bears  the  burden  of  ai 
thing  ought  also  to  experience  the  sdvan- 1 

tago  arising  from  it.    1  roke.  99a:  Broom.; 
Leg.  Max.  (3d  i.ondon  Bd.)  ti38;  1  Serg.  ft 
R.  (Pa.)  180;  Coote.  Mortg.  (8d  Bd.)  617d; 
Francis.  Max.  5.  I 

QUI  TACETC0N8ENTIRE  VIDETUR.  He 
who  is  siient  appears  to  consent  Jenk.  Cent. 
Gas.  82. 

QUI  TACET  CON8ENTIRE  VIDETUR 
uhl  traotatur  de  ejua  commode.  He  wlio  is 


silent  is  considered  as  assenting,  iriieik  bin 
advantage  is  debated.  9  Mod.  38. 

QUI  TACET  NON  UTIQUE  FATETUR, 
sed  tamen  verum  est  eum  non  negare.  He 
who  is  silent  does  not  indeed  confess,  but  yet 
it  is  true  that  he  does  not  deny.  Dig.  60. 17. 

142. 

QUI  TAM  (Lat  who  as  well).  An  action 
under  a  statute  which  tmpoees  a  penalty  for 

the  doing  or  not  doing  an  act,  and  gives  that 
penalty  in  part  to  whosoever  will  sue  for 
the  same,  and  the  other  part  to  the  common- 
wealth, or  some  charitable,  literary,  or  other 
institution,  and  makes  it  recoverable  by  ac- 
tion. The  plaintiff  de.scribes  himself  as  suing 
as  well  for  the  commonwealth,  for  example, 
as  for  liimself.  Bsp.  Pen.  Actions,  6,  6;  1 
Viner.  Abr.  197;  1  Balk.  89,  note;  Bae.  Abr. 

QUI  TAROiUS  SOLVIT  MINUS  SOLVIT. 
He  who  pays  tardily  pays  less  than  he  ought' 

Jenk.  Cent.  Cas.  88. 

QUI  TIMENTCAVENT  ETVITANT.  ThejT 
Who  fear  take  care  and  avoid.  Oft:  Bx.  1C8; 
Brandi,  Princ. 

QUI  TOTUM  DiCIT  NIHIL  EXCIPIT.  Ho 
wlio  says  all  excepts  nothing. 

QUI  VULT  DECIPI.  DECIPIATUR.  Let 
him  who  wishes  to  be  deceived  be  deceived. 
De  Q«x,  M.  4k  O.  687,  710;  Shop.  Touch.  66. 

QUIA  (Lat  )  In  ph-ading.  Because.  This 
word  is  I'on.^id'  i  eil  a  tr  rni  of  aflirmatlon.  It 
is  sufficiently  direct  and  positive  for  intro* 
ducing  a  material  ayennent  1  Saond.  117, 
note  4;  Comyn,  Dig.  Tleader"  (C  77). 

QUIA  DATUM  EST  NOBIS  INTELLIGI. 
Because  it  is  given  to  us  to  understand. 
Formal  words  in  old  writs.  Rat  PnrL  4 
Hen.  lY. 

QUIADOMINUS  REMISIT  CURIAM  (Law 

Lat.)  In  old  practiro.  Because  the  lord 
hath  remised  or  remitted  his  court.  A 
clause  inserted  at  the  conclusion  of  a  writ 
of  right,  where  it  was  brought  in  the  first 
instance,  in  the  king's  court;  the  lord  In 
who.^e  court  liaroi!  it  rei;ularly  ought  to  be 
first  brought  having  waived  or  remitted  his 
right  8  Bl.  Comm.  195;  Id.  Append.  No.  1. 
14. 

QUIA  EMPTORES  (Lat.  because  the  pur- 
chasers). The  title  of  St  Westminter  ilL 
( 18  Edw.  I.  c.  1).  which  provided  that  from 
thenceforth  it  .shouM  1m-  lawfu'  fnr  fvery 
freeman  or  freeholder  to  avW  his  lands  or 
tenements  or  part  thereof  at  his  pleasure, 
BO  that,  however,  the  feoffee  should  hold 
sui  h  lands  or  tenements  of  the  chief  lord  of 
the  same  f^'*^  by  the  same  servicr-s  and  cus- 
toms by  which  his  feoffor  before  held  them. 
So  called  from  Its  initial  words:  Quia  «mi^ 
tores  tcrrarum  ct  tenementorxim  dr  fendis 
maffnatum,  etc.  2  Bl.  Comm.  ^l;  Barr.  Obs. 
St  167.  See  the  New  York  cass,  8  Sold. 
467. 


QUIA  ERRONICE  EMANAVIT  (760) 


QUIET  ENJOYMENT 


QUIA  ERRONICE  EMANAVIT.  Because 
it  l88ue<l  erroneously,  or  through  mistake. 
A  term  In  old  English  practice.    Yelv.  83. 

QUIA  TIMET  (Lat.  because  he  fears).  A 
term  applied  to  preventive  or  anticipatory 
remedies.  According  to  Lord  Coke,  "there 
be  six  writs  of  law  that  may  be  maintained 
quill  iittirl,  before  any  moIe.station.  distress, 
or  impleading:  as,  first,  a  man  may  have 
his  writ  or  mesne  before  he  be  distrained: 
second,  a  ivarrantia  vhartae.  before  he  be 
impleaded;  third,  a  monstravrrunt,  before 
any  distress  or  vexation;  fourth,  an  audita 
querela,  before  any  execution  sued;  fifth,  a 
curia  claudenda.  before  any  default  of  in- 
olosure;  sixth,  a  nc  iv juste  vea-cs.  before  any 
distress  or  molestation.  And  tbese  are  called 
breiHa  anticipantia.  writs  of  prevention." 
Co.  Litt.  100.  And  see  7  Brown.  Pari.  Cas. 
125. 

These  writs  are  generally  obsolete.  In 
chancery,  when  it  is  contemplated  to  pre- 
vent an  expected  injury,  a  bill  quia  timet  Is 
filed.   See  "Bill  Quia  Timet." 

QUICK  DISPATCH.  A  term  used  In  char- 
ter parties  to  express  the  promptness  with 
which  the  cargo  will  be  delivered  to  the  ves- 
sel for  loading.  It  signifies  delivery  as  rap- 
idly as  the  vessel  can  receive  it.   2  Fed.  607. 

It  is  a  stronger  term  than  "customary 
quick  dispatch."  and  supersedes  the  custom 
of  the  port.    2  I>ow.  ( U.  S.)  361. 

QUICK  WITH  CHILD.  The  state  of  a 
woman  pregnant  with  a  quick  child,  f.  e..  a 
foetus  which  has  quickened.  9  Mete. 
(Mass.)  263.  In  an  English  case,  "quick 
with  child"  was  distinguished  from  "with 
quick  child."  the  former  phrase  being  said 
to  signify  merely  "having  conceived"  (8 
Car.  &  P.  262).  but  this  distinction  is  not 
recognized  (22  N.  J.  Law,  .57). 

QUICQUID  ACQUIRITUR  SERVO,  AC- 
quiritur  domino.  Whatever  is  acquired  by 
the  servant  is  acquired  for  the  master.  15 
Vlner.  Abr.  327. 

QUICQUID  DEMONSTRATAE  REI  ADDI- 
tur  satis  demonstratae  f  rustra  est.  Whatever 
is  added  to  the  description  of  a  thing  al- 
ready sufTlciently  described  is  of  no  effect. 
Dig.  33.  4.  1.  8;  Broom,  Leg.  Max.  (3d  Lon- 
don Ed.)  562. 

QUICQUID  EST  CONTRA  NORMAM  REC- 
tl  est  injuria.  W'hatever  is  against  the  rule 
of  right  is  a  wrong.    3  Bulst.  313. 

QUICQUID  IN  EXCESSU  ACTUM  EST, 
lege  prohibitur.  Whatever  is  done  in  excess 
is  prohibited  by  la^-.   2  Inst.  107. 

QUICQUID  JUDICIS  AUCTORITATI  SUB- 
Jicitur  novitati  non  subjicitur.  Whatever  is 
subject  to  the  authority  of  a  judge  is  not 
subject  to  Innovation.    4  Inst.  66. 


QUICQUID  RECIPITUR,  RECIPITUR  SE- 
cundunn  modum  recipientis.  Whatever  is  re- 
ceived is  received  according  to  the  intention 
of  the  recipient.  Broom,  Leg.  Max.  ( 3d  Lon- 
don Ed.)  727;  Halk.  Max.  149;  Law  Mag. 
1855,  p.  21;  2  Bing.  (N.  C.)  461;  2  Barn,  k 
C.  72;  14  Sim.  522;  2  Clark  &  F.  681;  2 
Cromp.  &  J.  678;  14  East.  239.  243c. 

QUICQUID  SOLVITUR,  SOLVITUR  SE- 
cundum  modum  solventis.  Whatever  Is  paid 
is  to  be  applied  according  to  tbe  intention 
of  the  payor.  2  Vern.  606.  See  "Appropria- 
tion." 

QUICQUID  SOLVITUR.  SOLVITUR  SE- 
cundum  modum  solventis;  quicquid  recipi- 
tur,  recipitur  secundum  modum  recipientis. 

Whatever  money  is  paid  is  paid  according 
to  the  direction  of  the  payor;  whatever 
money  is  received  is  received  according  to 
that  of  the  recipient.  2  Vern.  606;  Broom. 
Leg.  Max.  810. 

QUICUNQUE  HABET  JURISDICTIONEM 
ordlnariam  est  illlus  loci  ordinarius.  Who- 
ever has  an  ordinary  jurisdiction  is  ordinary 
of  that  place.   Co.  Litt.  344. 

QUICUNQUE  JUSSU  JUDICIS  ALIQUID 
fecerit  non  videtur  dolo  malo  fecisse,  quia 
parere  necesse  est.  Whoever  does  anything 
by  the  command  of  a  Judge  is  not  reckoned 
to  have  done  it  with  an  evil  intent,  because 
It  is  necessary  to  obey.    10  Coke,  71. 

QUID  JURIS  CLAMAT(Law  I^t.what  right 
he  claims).  In  old  English  practice.  A  writ 
which  lay  for  the  grantee  of  a  reversion 
or  remainder,  where  the  particular  tenant 
would  not  attorn,  for  the  purpose  of  com- 
pelling him.  Termes  de  la  Ley;  Cowell. 

QUID  PRO  QUO  (Lat.)  What  for  what: 
something  for  something.  An  equivalent,  or 
consideration :  that  which  is  given  In  ex- 
change for  another  thing:  that  which  is 
done  in  consideration  of  another  thing.  Cow- 
ell; 2  P.  Wras.  219. 

QUID  SIT  JUS.  ET  IN  QUO  CONSISTIT 
injuria,  legis  est  definire.  What  constitute* 
right,  and  what  injury,  it  is  the  business  of 
the  law  to  declare.   Co.  Litt.  158b. 

QUI  DAM  (Lat.  some  one;  somebody).  In 
French  law.  A  term  used  to  express  an  un- 
known person,  or  one  who  cannot  be  named. 

A  quiilom  is  usually  described  by  the  fea- 
tures of  his  face,  the  color  of  his  hair,  his 
height,  his  clothing,  and  the  like,  in  any 
process  which  may  be  issued  against  him. 
Merlin.  Repert. 

QUIDQUID  ENIM  SIVE  DOLO  ET  CULPA 
venditoris  accidit  in  eo  venditor  securus  est. 

For  concerning  anything  which  occurs  with- 
out deceit  and  wrong  on  the  part  of  the  ven- 
dor, the  vendor  is  secure.    4  Pick.  (Mass.) 
1198. 


QUICQUID  PLANTATUR  SOLO,  SOLO  QUIET  ENJOYMENT.  The  name  of  a  cove- 
cedit.  Whatever  is  afiixed  to  the  soil  l)e-  nant  in  a  lease,  by  which  the  lessor  agrees 
longs  to  it.  Wentw.  Off.  Ex'r.  145;  Ambl.  |  that  the  lessee  shall  peaceably  enjoy  tbe 
113;  3  East.  51.    See  "Fixtures."  'premises  leased.    This  covenant  goes  to  tbe 
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possession,  and  not  to  the  title.  3  Johns. 
(N.  Y.)  471;  6  JolUM.  (N.  T.)  120;  2  Dev. 
(N.  C.)  888;  8  Der.  (N.  C.)  200.  A  corenant 

for  qiiiot  enjoyment  does  not  extend  as  far 
as  a  covenant  of  warranty.  1  Aik.  (Vt) 
S88. 

The  covenant  for  quiet  enjoyment  is 
broken  only  by  an  entry,  or  unlawful  expul- 
sion from,  or  some  aitual  disturbance  In, 
the  posaeaaioD.  3  Jobna.  (N.  Y.)  471;  8 
JobiM.  (N.  Y.)  488;  7  Wend.  (N.  Y.)  281;  2 
Hill  (N.  Y.)  105:  0  Motr.  (Mass.)  63;  4 
Whart.  (Pa.)  86;  4  Cow.  (N.  Y.)  340.  But 
the  tortious  entry  of  the  eovemuitor,  without 
title,  is  a  breach  of  the  covenant  for  quiet 
enjoyment  7  Johns.  {N.  Y.)  376. 

QUI  ETA  NON  MOVERE.  Not  to  unsettle 
things  which  are  eetehUohed*  88  Barb.  (N. 

T.)  9,  22. 

QUIETARE  (Law  T.at  )  To  quit,  acquit, 
discharge,  or  save  harmless.  A  formal  word 
in  old  deeds  of  dODfttion  and  other  oonvey- 
ances.  Cowell. 

QUIETE  CLAMARE,  or  QUIETUM  CLA- 
mare.  To  quitclaim  or  renounce  all  preten- 
tendona  of  ti^t  and  title.  Cowell;  Fleta. 

QUIETUS  (L^t.  freed  or  acquitted). 

In  Snglieh  Law.  A  diac^iarge;  an  ac- 
qnittance. 

An  instrumont  by  the  clerk  of  the  pipe 
and  auditors  in  the  exchequer,  aa  proof  of 
their  acqnittance  or  discharge  as  aoeoont- 
ants.  Cowell. 

'  DlficharKC  of  a  Judge  or  attorney  general. 
8  Mod.  1)9. 

In  American  Law.  The  discharge  of 
an  exeeutor  Iqr  the  probate  eoart.  4  Mason 

(U.  a)  181. 

QUIETUS  REDDITUS.  In  old  English 
law.    Quit  rent  («/.  r.)  Spelman. 

QUILIBET  POTEST  RENUNCIARE  JURI 
pro  se  inducto.  Any  on«'  may  renounce  a 
law  introduced  for  his  own  benefit.  To  thi.n 
rule  there  are  aome  exceptions.  See  1  Bouv. 
Inst  nota  88;  8  Curt  C.  C  (U.  S.)  893;  l 
Bach.  667. 

QUINQUe  P0RTU8.  .The  Cinque  Forts 

(ff  V.) 

QUINQUEPARTITE.    In  five  parts. 

QUINSIEME,  or  QUINZIME  (L.aw  Fr.  and 
Eng.)  In  old  English  law.  A  fifteenth;  a 
tax  so  called.  CoweU.  See  "Fifteenths." 

QUINTO  EXACTU8  (Lat.)  In  old  English 
law.  The  fifth  call  or  last  requisition  of  a 
defendant  sued  to  ontlawry. 

QUIRE  OF  DOVER.    In  English  law.  A 
record  in  tbo  exchequer,  showint;  tlic  ten 
urea  (or  guarding  and  repairing  Dover  Cas- 
tle, and  determining  the  services  of  the 
Onqne  Ports.  8  How.  St  Tr.  868. 

QUIRITARIAN  OWNERSHIP.  In  Roman 
law.  Ownership  in  the  strict  forms  of  law; 
legal  title,  as  distinguished  from  the  equi- 
table title  known  as  "Bonitarian  ownership." 


QUISQUI8  EST  QUI  VELIT  JURIS  CON- 
suitus  haberi,  oontinuet  studiimif  valit  a 
quocunque  docerf.   WhooTer  wfebes  to  be 

held  a  jurisconsult,  let  him  rnntinually 
study,  and  desiro  to  lie  tatipht  liy  «»veryi)ody. 

QUISQUI8  PRAESUMiTUR  BONUS;  ET 
semper  In  dublls  pro  reo  respondendum. 

Every  one  is  presumed  good;  and  in  doubt- 
ful caaea  the  resolution  should  be  ever  for 
the  accused. 

QUIT  RENT.  A  rent  paid  by  the  tenant 
of  the  freehold,  by  wbieb  he  goes  quit  and 
free. — ^that  fa.  dtecbarged  from  any  otber 
rent.    2  Bl.  Comm.  12. 

In  England,  quit  rents  were  rents  reserved 
to  the  king  or  a  proprietor,  on  an  absolute 
grant  of  waste  land,  for  which  a  price  In 
gross  was  at  first  paid,  and  a  mere  nominal 
rent  reserved  as  a  feudal  acknowlodxniHnt 
of  tenure.  Inasmuch  aa  no  rent  of  tliis  de- 
scription can  exist  in  the  United  'States, 
when  a  quit  rr-tit  is  spoken  of,  gome  other 
interest  must  be  intended.  5  Call  (Va. )  364. 
A  perpetual  rent  reserved  on  a  eonv.  yance 
in  fee  simple  is  sometimes  known  by  the 
name  of  "quit  rent"  in  Maaaachusetts.  See 
'^Ground  Rant:"  "KtaaV* 

QUITCLAIM.  In  conveyancing.  A  form  Of 
deed  of  the  nature  of  a  release,  containing 
words  of  grant  as  well  as  relesse.  2  Washb. 

Real  Prop.  ROR. 

The  term  is  in  constant  and  general  use 
in  American  law  to  denote  a  deed  substan- 
tially the  same  as  a  release  in  English  law. 
It  presupposes  a  previous  or  precedent  con- 
veyance, or  a  subsisting  estate  and  posses^ 
slon.  Thornton.  Conv.  44.  It  is  a  conveyance 
at  common  law,  but  differs  from  a  release 
In  that  it  is  regarded  as  an  original  con- 
veyance in  Amerit  an  law,  at  least  In  some 
states.  G  PieK.  (.Mass.  I  4:';";  14  Piek. 
(Mass.)  374:  3  Conn.  398;  8  Ohio.  96;  o  IIL 
117;  Rer.  St  Me.  c  78,  f  14;  Code  Miss. 
isr.7.  p.  309.  art.  17.  Tike  op  ratlvn  words 
aie  "remise,  release,  and  forever  quitclaim." 
Thornton,  Conv.  44.  Covenants  of  warranty 
against  incumbrances  by  the  grantor  are 
usually  added. 

QUITE  CLAMAUNCE  (Law  Fr.)  Quit- 
claim. Britt  c.  86. 

QUITTANCE.  A  discharge  OT  relesse;  ab- 
breviated from  "acquittance." 

QUO  ANIMO  (Lat  with  what  intenUon). 
The  Intent:  the  mind  with  which  a  thing 

has  been  done;  as,  the  quo  animo  with  which 
tlie  words  were  spoken  may  be  shown  by 
the  proof  of  conversations  of  the  defendant 
relating   to   the   original   defamation.  19 

Wend.  IN.  Y.)  296. 

QUO  JURE,  WRIT  OF.  In  English  law. 
The  name  of  a  wi  lt  eomnianding  the  defend- 
ant to  show  by  what  right  he  demands  com- 
mon of  pasture  in  the  tend  of  the  complain- 
ant who  eiaims  to  have  a  fee  in  the  same. 

IMtzh,  Nat.  Rrev.  299. 

QUO  LIGATUR.  EO  DISSOLVITUR.  By 
the  same  mode  by  which  a  thing  Is  bosnd, 
by  that  is  it  released.  2  RoUe.  81. 
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QUO  MINUS  (T.at  )  Thp  name  of  a  writ. 
In  England,  when  the  king's  debtor  is  sued 
IB  the  court  of  the  exchequer,  he  BMjf  have 
a  writ  quo  minu*  by  which  he  avert  tbe 
wrong  done  by  him  by  defendant,  quo  minus 
i<utJUHcnsi  existit  (by  which  he  is  less  able) 
to  pay  the  king's  debt  Thie  was  originally 
neoeanuT  to  glTe  Jarladlctton  to  the  oomt 
of  welMQiitr. 

QUO  MODO  QUID  CONSTITUITUR  EG 
dem  mode  dissolvitur.   In  the  same  manner 
by  which  anything  Is  constituted,  by  that  It 
is  disaolTed,  Jenk.  Cent  Gas.  74. 

QUO  WARRANTO  (Lit  by  what  avthor- 

Ity). 

 In  Old  Practice.  The  name  of  a  writ 

(and  also  of  the  whole  pleading)  by  which 
the  government  commences  an  action  to  re- 
cover an  ofTicf  or  Iranclusr  imm  the  person 
or  corporation  in  possession  of  it 

The  writ  commands  the  sheriff  to 
the  defendant  to  appear  before  the  court  to 
which  it  is  returnable,  to  show  (quo  war- 
ranto) by  what  authority  he  claims  the  ofTu  e 
or  franchise.  It  was  a  writ  of  right,  a  civil 
remedy  to  try  the  mere  right  to  the  fran- 
cliis*'  or  ofTif*'.  whore  the  person  in  posses- 
sion never  had  a  right  to  it,  or  has  forfeited 
It  by  neglect  or  abuse.  8  Bl.  Oomm.  2€3. 

The  action  of  quo  warranto  was  prescribed 
by  the  statute  of  Gloucester  (6  Edw.  I),  and 
is  a  limitation  upon  the  royal  prerogative. 
Before  this  statute,  the  king,  by  virtue  of 
his  prerogative,  sent  commissions  over  the 
kinfidoni  to  inquire  Into  the  right  to  all 
franchises,  quo  jure  et  quore  nomine  Uli  reti- 
nentt  etc.;  and,  as  they  were  grants  from  the 
crown,  if  those  In  possession  of  them  could 
not  show  a  charter,  the  franchises  were  seiz- 
ed Into  the  king  s  hands  without  any  judicial 
proceeding.  Like  all  other  original  civil 
writs,  the  writ  of  quo  toamnlo  Issued  out  of 
chancery,  and  was  returnable  alteniaf ively 
before  tlie  king's  bench  or  justices  In  eyre. 
2  Inst.  277-283.  494-499;  2  Term  R.  549. 
See  4  Term  R.  ;m  :  2  Strange,  819,  119R. 

 In  Modern  Practice.    The  writ  of  7»/o 

toarranto  has  given  place  to  an  information 
In  the  nature  of  q^o  loarranto.  8  Bl.  Comm. 
888;  1  Serg.  ft  R.  (Pa.)  882;  68  N.  H.  118. 
Such  informations  ordinarily  Issue  in  the 
name  of  the  attorney  general,  either  ex  of- 
ficio, or  on  the  relatioa  of  some  private  per- 
son. 

The  remedy  by  quo  vmrranto  is  the  proper 
one  to  try  title  to  pMhIif    (1  Ark.  279;  33 
Miss.  609)  or  corporate  office  (20  Fia.  784; 
61  Pa.  889),  or  to  revoke  a  charier  or  fran 
chlse  (8  vt.  4sn:  45  wi?.  379). 

Tho  Judgment  on  an  information  In  the 
nature  of  quo  warranto  Is  not  punitive,  but 
extends  only  to  ouster  from  the  offiee  or 
franchise  usurped.  3  Bl.  Comm.  2G3;  4  Wis. 
667. 

QUOAD  HOC  (Lat.  as  to  this;  with  respect 
to  this).  A  term  frequently  used  to  signify, 
as  to  the  thing  named,  the  law  Is  so  and  so. 

QUOCUiVIQUE  MODO  VELIT,  QUOCUM- 
que  modo  possit.  In  any  way  he  willies,  in 
any  way  he  can.  14  Jobna.  (N.  Y.)  484,  482. 


QUOD  A  QUOQUE  POENAE  NOMINE 
exactum  est  id  eidem  restituere  nemo  cogi- 
tur.  That  which  has  been  exacted  as  ii  pen- 
alty no  one  is  obliged  to  restore.   Dig.  60. 

17.  46. 

QUOD  AB  INITIO  NON  VALET.  IN  TRAC- 
tu  temporls  non  convalescet.  What  is  not 
good  in  the  beginning  cannot  be  rendered 
good  by  time.  Merlin,  Repert  Terh.  Regie 
rle  Droit.  This,  though  true  In  general,  is 
not  universally  so.  4  Colie,  26;  Broom,  Lefr 
Max.  (Sd  London  Bd.)  166, 172,  Mtai 

QUOD  AD  JU8  NATURALE  ATTINCT, 

omnes  homines  acquales  sunt.  All  '^'^n  are 
equal  as  far  as  the  natural  law  is  concerned. 
Dig.  60.  17. 18. 

QUOD  AEDIPICATUR  IN  AREA  LEOATA 

cedit  legato.  Whatever  is  built  upon  land 
given  by  will  passes  with  the  gift  of  the 
land.  Amos&  F.  Flxt.  (2d  Ed.)  246;  BroOB, 
Leg.  Max.  (3d  London  Ed.)  377. 

QUOD  ALIAS  BONUM  ET  JUSTUM  EST. 
si  per  vim  vel  fraudem  petatur.  malum  et 
Injustum  cfficitur.  What  is  otlr  good 
and  Just,  if  sought  by  force  or  fraud,  be- 
times had  and  unjust  8  Coke,  78. 

QUOD  ALIAS  NON  FUIT  LICITUM  NE- 
cessitas  licitum  facit.  Necessity  makes  that 
lawful  which  otherwise  were  unlawful. 
Pleta.  Ub.  6.  c  28,  •  14. 


QUOD  APPROBO  NON  REPROBO. 

I  accept  I  do  not  reject  Broom.  Vag.  Max. 
(3d  London  Ed.)  686. 

QUOD  ATTINET  AD  JUS  CIVILE,  SERVf 
pro  nullis  habentur,  non  tamen  et  jure  na- 
tural!, quia,  quod  ad  Jus  naturals  attinet. 
omnee  homines  aequall  sunt.  So  far  as  the 
dvtt  law  Is  concerned,  slaves  are  not  re^ 
oned  as  person?,  but  not  so  by  natural  law. 
for,  so  far  as  regards  natural  law,  all  men 
are  equal.  Dig.  60.  17.  88. 

QUOD  BILLA  CASSETUR.  That  the  hilt 
be  quashed.  Tlie  comnuui  law  form  of  » 
judgment  sustaining  a  plea  in  abatement, 
where  the  iiroeeeding  is  by  Uli,  i.  <u  hy  a 
capUu  liurtaad  of  by  original  writ 

QUOD  CLERICI  BENEFICIATI  DE  CAN- 
cellaria.  A  writ  to  exempt  a  cleric  of  the 
chancery  from  the  contribution  towards  tbe 
proctors  of  the  tAvegj  in  paiilaiMBt.  ate. 

Retr  Ori?.  201. 

QUOD  CLERICI  NON  EUGANTUR  IN  Of- 
ficio ballivi,  etc.  A  writ  which  lay  for  a  «1«ffc 

who,  by  reason  of  some  land  he  had. 
made,  or  was  about  to  be  made,  bailiff, 
die,  reeve,  or  some  such  officer,  to  obcain 
exemption  from  eenrtng  the  office.  Be^ 

Grig.  187. 

QUOD  COMPUTET  (Lat.  that  lie  a(  <  u>int). 
The  name  of  an  interlocutory  judgment  in 
an  action  of  account  render.  Also,  the  naBM 
of  a  decree  In  the  case  of  creditors*  bllli 
a^'ainst  executors  or  administrators.  Suc'^  a 
i  decree  directs  the  master  to  take  the  so- 
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counts  between  the  deceased  and  all  his  cred- 
itors, to  cause  the  creditors,  upon  due  and 
public  notice,  to  come  befora  Mm  to  prove 
their  .debts,  at  a  certain  place  and  wtthln 
a  limited  period,  a^d  also  directs  the  mast-  r 
to  take  an  aci-ount  of  all  pergonal  estate  of 
the  deceased  In  the  haada  of  the  executor 
or  admini.^trntor.    Story.  Bq.  Jnr.  8  648. 

See  "Jtuimncnl.'* 

QUOD  CONSTAT  CLARE,  NGN  DEBET 
verlflcarl.  What  is  clearly  apparent  need 
not  be  proved.  10  Mod.  160. 

QUOD  CONSTAT  CURIAE  OPERE  TE8- 
tium  non  indiget.   What  appears  to  the  court 

needs  not  the  help  of  wltneieee.  2  lait  061. 

QUOD  CONTRA  JURIS  RATIONEM  RE- 
eeptum  eat,  non  eet  producendum  ad  conse- 
quentias.  Whnt  has  been  admitted  aealnst 
tin-  reason  of  the  law  eight  not  to  be  drawn 
into  precedents.  Dig.  60.  17.  141;  12  Coke* 
7S. 

QUOD  CONTRA  LEGEM  FIT,  PRO  IN- 

fecto  habetur.  What  is  ilom'  <  ontrary  to  the 
law  is  considered  as  not  done.  4  CSoka^  21. 
No  one  can  derive  nay  ndvantnge  from  meh 
nn  not 

QUOD  CUM  fLat.)  In  pleading.  For  that 
■whereas.  A  form  of  introducing  matter  of 
inducement  In  those  actions  in  which  intro- 
ductory matter  is  allowed  to  explain  the 
nature  of  the  claim;  as.  assumpsit  and  case. 
Hardr.  1;  2  Show.  ISO. 

This  form  is  not  allowable  to  introduce 
tbo  matter  which  constltntes  the  gravamen 
of  the  char?re,  a?^  such  matter  must  be  stated 
by  positive  averment,  while  quod  cum  In- 
troduces the  matter  which  depends  upon  it 
by  way  of  recital  merely.  Hence,  in  those 
actions,  as  trespass  vi  et  armis.  in  which 
tli''  >  oiniilaiiit  is  stated  without  matter  of 
inducement,  quod  cum  cannot  be  properly 
need.  2  Balst.  214.  Bat  Its  improper  uae 
is  cured  by  verdict.  1  Browne  (I^L)  62; 
Coniyn.  Dig.  "I'loader"  (C  86). 

QUOD  DATUM  EST  ECCLE8IAE,  DA- 
turn  est  Deo.  What  is  given  to  the  diorch  Is 
given  to  God.  2  Inst  690. 

QUOD  DEMONSTRANDI  CAUSA  ADDI- 
tur  ret  satis  demonstratae,  frustra  fit.  What 
Is  added  to  a  thing  sufficiently  palpable,  for 
the  pnrpose  of  demonstration,  is  vain.  10 

Coke,  118. 

QUOD  DUBITA8,  NE  FECERI3.  When 
you  doubt  about  a  thing;  do  not  do  It  1 

Hale.  P.  C.  310. 

QUOD  El  DEFORCEAT  (Lat)  In  English 
law.  The  name  of  a  writ  given  by  St. 
"Westminster  II.  (13  Kdw.  I.  c.  ii.  to  the 
owners  of  a  particular  estate,  as  for  life,  in 
dower,  hy  tiie  enrtesy,  or  in  fee  tail,  who  are 
barred  of  the  right  of  popsosslon  by  a  re- 
covery had  against  them  through  their  de- 
fault or  nonappearance  in  a  possessory  ac- 
tion, by  which  the  right  was  restored  to 
him  who  bad  been  thus  unwarily  deforced 
br  Ua  own  deCsnlt  2  Bl.  Comm.  122. 


QUOD  ENIM  8EMEL  AUT  BI8  BXI8TIT, 

praetereunt  legislatores.  That  which  never 
happens  but  once  or  twice,  legislators  pass 
by.  D18.1.2. 17. 

QUOD  EST  EX  NECESSITATE  NUN- 

quam  introducitur,  nisi  quando  necessarium. 
What  is  introduced  of  necessity  Is  never  in- 
troduced eonsspt  when  necessary.   2  Roller 

512. 

QUOD  EST  INCONVENIBNS,  AUT  CON- 
tra  rationem  non  permissum  est  in  lege. 
What  is  inconvenient  or  contrary  to  reason 
is  not  allowed  in  law.   Co.  Litt  178. 

QUOD  EST  NECESSARIUM  EST  LICI- 
turn.  What  is  necessary  is  lawful.  Jenk. 
Cent  Oas.  76. 

QUOD  FACTUM  EST,  CUM  IN  OB8CURO 
sit,  ex  affectione  cujusque  cSpIt  interpreta* 
tionem.  When  there  is  doubt  about  an  act 
or  expi -  Si-ion.  it  receives  interpretation  from 
the  (known)  feelings  or  affections  of  the 
actor  or  writer.  Dig,  60. 17.  162.  1. 

QUOD  FIBRE  DEBET  PACItE  PRAB- 

sumltur.  That  is  easily  presumed  Wfalch 
ought  to  be  done.   Halk.  Max.  153. 

QUOD  FIERI  NON  DEBET,  FACTUM  VA- 

I  et.  What  ought  not  to  he  done,  when  done, 

is  valid.    5  Coke.  38;  12  Mod.  422;  6  Uees. 

&  W.  58;  9  Mees.  A  W.  636. 

QUOD  FUIT  C0NCE88UM.  Which  was 
granted. 

QUOD  IN  JURE  SCRIPTO  "JUS**  APPEL- 

latur,  id  in  lege  Angfiae  "rectum"  esse  dlcl- 
tur.  What  in  the  civil  law  is  called  "jut*."  in 
the  law  of  England  Is  said  to  be  "n  c/um" 
(right).   Go.  Litt  260;  Fleta»  Ub.  6,  c  1, 

§  1. 

QUOD  IN  MINORI  VALET,  VALEBIT  IN 
major! ;  et  quoa  in  majorl  non  valet  nee 
valebit  In  minor!.  What  avails  in  the  less 
will  avail  in  the  greater;  and  what  will  not 
avail  in  the  greater  Will  not  STall  In  the 
less.   Co.  Litt  260. 

QUOD  IN  UNO  SIM  ILIUM  VALET,  VAp 
lebit  in  altere.  What  avails  in  one  of  tWO 
similar  things  will  aTail  In  the  oOier.  Oo. 
Utt  191. 

QUOD  INCONSULTO  FECIMUS.  CON- 

sultius  revocemus.  What  is  done  without 
consideration  or  rcflprtion.  upon  better  con^ 
slderatlon  we  should  revoke  or  undo.  Jenk. 
Cent.  Cas.  116. 

QUOD  INITIO  VITIOSUM  EST,  NON  Po- 
test tractu  temporis  convalescere.  Time  can- 
not render  valid  an  act  void  in  its  origin. 
Dit;.  50.  17.  20. 

QUOD  iPSIS,  QUI  CONTRAXERUNT,  OB- 
Stat;  et  successoribus  corum  obstabit.  That 
which  bars  those  who  have  contracted  will 
bar  their  snoeessors  also.    Dig.  60.  17.  102. 

QUOD  JU88U  (Lat)  In  civil  law.  The 
name  of  an  action  given  to  one  who  had  eon^ 
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tracted  wiUx  a  aon  or  slave,  by  order  of  the 
father  or  master,  to  compel  such  father  or 
master  to  stand  to  the  agreement.  Halifax. 
Civ.  Law,  bk.  3,  c.  2,  No.  3;  Inat.  4.  7.  1; 
Dig.  15.  4. 

QUOD  JU88U  ALTERIU8  80LVITUR 

pro  eo  est  quasi  ipsi  solutum  esset.  That 
which  is  paid  by  the  order  of  another  is, 
so  far  as  such  person  is  concerned,  as  If  it 
had  been  paid  to  hlmselL  Dig.  60. 17.  ISO. 

QUO  LIGATUR,  EO  DISSOLVITUR.  Asa 
thing  is  bound,  so  it  is  unbound.  2  Rolle, 
21. 

QUOD  MEUM  E8T,  8INE  PACTO  8IVE 

defectu  nostro,  amitti  seu  in  atium  trans- 
ferri  non  potest.  That  which  is  ours  cannot 
be  lost  or  transferred  to  another  without 
our  own  act  or  default  8  Coke,  92;  Broom. 
Leg.  ICiac  (2d  London  Bd.)  415;  1  Ftest. 
Abstr.  147.  818. 

QUOD  MEUM  EST  SINE  ME  AUFERRI 
non  potest.  What  is  mine  cannot  be  taken 
away  without  mr  eoBStnt.  Jonk.  Csnt.  Cas. 
861.  Dot  860  "IBminent  Domau.** 

QUOD  MINU8  EST  IN  OBLIGATiONEM 
vIdstHr  deductum.  That  which  is  the  less  is 
held  to  be  imported  Into  the  contract;  e.  g., 

A.  offers  to  hiro  n.'s  liniis-p  at  six  hundred 
dollars  at  the  same  time  B.  offers  to  let  it 
for  five  hundred  dollars;  the  contract  Is  for 
five  hundred  dollars.    1  Stor7,  Cont  (4th 

Ed.)  481. 

QUOD  NATURALIS  RATIO  INTER  OM- 
nes  homines  constituit*  vocatur  Jus  gentium. 
That  which  natural  reason  has  established 
among  all  men  is  called  the  law  of  nations. 
Dig.  1. 1.  9;  Inst  1.  8. 1;  1  BL  Comm.  48. 

QUOD  NECESSARIE  INTEttlGITUR  ID 
non  deest  What  is  necessarily  understood 
is  not  wanting.   1  Bnlst.  71. 

QUOD  NECESSITAS  COGIT,  OEFENOIT. 

What  necessity  forces,  it  Jnstiflea.  Hale,  P. 

c.  r,4. 

QUOD  NON  APPARET  NON  EST,  ET 
non  apparet  Judicialiter  ante  judicium.  What 
appears  not  does  iioi  (  xist,  and  nothing;  ap 
pears  judicially  before  Judgment  2  Inst. 
479;  Jenk.  Cent  Ou.  207. 

QUOD  NON  CAPIT  CHRf8TU8  CAPIT 
fiscus.   What  the  church  does  not  take,  the 

treasury  takes.    Y.  H.  1!'  Hon.  VI.  1. 

QUOD  NON  FUIT  NEGATUM  (Law  Lat 
Which  was  not  denied).   A  phrase  fonnd  In 

the  old  reports.  I.ateh.  213.  Otherwise 
Stated  quod  nemo  negavit,  which  no  one  de- 
nied. 

QUOD  NON  HABET  PRiNCfPfUM  NON 

habet  flnum.  What  has  no  beginning  has 
no  end.  Co.  Litt  345;  Broom.  Leg.  Max.  (3d 
London  Bd.)  170.  171. 

QUOD  NON  LEOITUR.  NON  CREDITUR. 
What  is  not  read  is  not  believed.  4  Coka, 
804. 


QUOD  NON  VALET  IN  PRINCIPALIA.  IN 
aceessoria  seu  eensequentia  non  valebit;  et 

quod  non  valet  in  magis  propinquo,  non  va- 
lebit in  magis  remote.  What  is  not  good  as 
to  things  principal  will  not  be  good  as  to 
accessories  or  consequences;  and  what  is 
not  of  force  as  regards  things  near  will  not 
be  of  force  as  to  things  rwnote  8  Ooke.  78. 

QUOD  NOTA  (Lat.)  Which  note;  which 
mark.  A  reporter's  note  in  the  old  books, 
directing  attention  to  a  point  or  rule.  Dy- 
er. 88. 

QUOD  NULLIU8  ESSE  POTEST  ID  UT 
allcujus  fie  ret  nulla  obligatio  valot  efncere. 
No  agreement  can  a^l  to  make  that  tte 

property  of  any  one  which  cannot  be  afr 
quired  as  property.    Dig.  50.  17.  1^2. 

QUOD  NULLIU8  EST.  EST  DOMINI  RE- 
gis.  That  which  belongs  to  nobody  belongs 

to  our  lord  the  king.  Fleta,  lib.  3;  Broom. 
Leg.  Max.  (3d  London  Ed.)  317;  Bac  Abr. 
Prerc^BatlTe"  (B);  8  BL  Comm.  860. 

QUOD  NULLIU8  B8T  ID  RATIONE  NA 

turali  occupant!  conceditur.  What  bclones 
to  no  one,  by  natural  reason  beloug.s  to  ib« 
first  occupant.  Inst.  2.  1.  12;  1  Bouv.  InSt 
note  491;  Broom,  Leg.  Max.  (3d  London  Ed.) 
316. 

QUOD  NULLUM  EST  NULLUM  PROOU- 
cit  effectum.  That  which  is  null  prodnceaas 
effect   Tray.  Lat  Max.  519. 

QUOD  OMNES  TANGIT,  AB  OMNIBUS 
debet  supportari.  That  which  concerns  all 
ought  to  be  supported  by  alL  8  How.  8t 
Tr.  818.  1087. 

QUOD  PARTES  REPLACITENT.  (LaL 
that  the  parties  do  replead).  The  form  of 
the  judgment  on  award  of  a  repleader,  t 

Salk.  579. 

QUOD  PARTITIO  FIAT.  See  "JudgmeBt" 

QUOD  PENDET,  NON  EST  PRO  EO, 
quasi  sit.  What  is  in  suspense  is  considered 
as  not  existing  during  such  suspense.  Dig.  8*. 
17.  169.  1. 

QUOD  PER  ME  NON  POSSUM.  NEC  PER 
I  alium.    What  I  cannot  do  in  person,  I  can- 
not do  through  the  agency  of  anotlmr.  4 
Coke,  24b;  11  Coke.  87a. 

QUOD  PER  RECORDUM  PROBATUIM 
non  debet  ease  negatum.  What  ia  proved  by 
the  record  ooi^  not  to  be  dMiied. 

QUOD  PERMITTAT  (Lat)    In  KagBil 

law.  That  he  permit.  The  name  of  a  will 
which  lies,  for  the  heir  of  him  who  is  dl* 
sei.c.cd  of  his  c-omnion  of  pasturp.  against  the 
bcir  of  the  disseisor,  he  being  dead.  Tenssi 
de  la  f..ey. 

QUOD  PERMITTAT  PROSTERNER6 
(Lat.  that  he  give  leave  to  demolish  ».  In 
Bnglish  law.  The  name  of  a  writ  whicb 
oonunands  the  defendant  to  permit  the  ptals* 

tUf  to  abnto  the  nuisance  of  which  complaint 
is  made,  or  otherwise  to  appear  in  court  aod 
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to  show  cause  why  tie  will  not.  On  proof  of 
th«  fiets,  the  plaintiff  is  entitled  to  have 

Jtidgnient  to  abate  the  nuisance  and  to  re- 
cover damages.  This  proceeding,  on  account 
Of  Its  tediousness  and  exp«iue..pllM  giyen 

way  to  a  special  action  on  the  case. 

QUOD  POPULUS  POSTREMUM  JUS8IT, 
Id  Jue  ratum  eeto.  What  the  people  have  last 
enai  tp«l.  let  that  he  the  established  law.  1 

Bl.  Comm.  89. 

QUOD  PRIMUM  EST  INTENTIONE  UL- 
timum  eet  in  operatlone^  That  which  is  first 
In  Intention  is  last  in  operation.  Bae.  Max. 

QUOD  PRINCIPI  PLACUIT  LEGIS  HA- 
bet  vigorem.  That  which  tias  pleased  the 
prince  has  the  force  of  law.  The  emperor's 

pleasure  has  the  force  of  law.  Dig.  1.  4.  1; 
Inst.  1.  2.  6.  A  celebrated  maxim  of  imperial 
law. 

QUOD  PRINCIPr  PLACUIT,  LEGIS  HA 
bet  rigorem;  utpote  cum  lege  regie,  quae  de 
Imperie  ejue  lata  est,  populue  ef  et  In  eum 

omne  suum  imperlum  et  potestatem  conferat. 
The  will  of  the  emperor  has  the  force  of  law ; 
for,  hf  the  royal  law  which  has  been  made 
concerning  his  authority,  the  people  has  con- 
ferred upon  him  all  its  own  sovereignty  and 
power.  Dig.  1.  \.  1  :  Inst.  1.  2.  1:  Fleta.  lib. 
1,  c.  17;  8  7.  Bracton,  107;  8eld.  Diss,  ad 
Plot  c  8,  f  I  M. 

QUOD  PRIU8  EST  VBRIU8  EST;  ET 

quod  prius  est  tempore  potlus  est  jure.  What 
is  first  is  truest;  and  what  cornea  first  in 
tlmo  Is  best  In  law.  Co.  Utt  S47. 

QUOD  PRO  MINORB  LICITUM  EST  ET 

pro  majore  licitum  est.    What  if?  lawful  In 

the  less  is  lawful  in  the  greater.    S  Coko.  43. 

QJUOD  PROSTRAViT  (Lat)  The  name  ot 
a  judgment  npon  an  indleCment  for  a  n1l^ 
sance.  that  the  defendant  ahate  sadi  nui- 
sance. 

QUOD  PURE  DEBETUR  PRAESENTI 
dio  dehetur.  That  which  is  due  uncondttlon- 
allj  is  dve  now.  Trsj.  Lee.  Max.  519. 

QUOD  QUIS  EX  CULPA  SUA  DAMNUM 
aentit,  non  intelligitur  damnum  sentire.  He 
wlio  snflers  a  damase  by  his  own  fault  is  not 
to  suffer  damase.  Dig.  50. 17.  208. 

QUOD  QUIS  SCIENS  INDEBITUM  DEDIT 
hae  nieiite»  ut  postea  repeterett  repetere  non 
potest  What  one  has  paid  hnowtng  It  not  to 

be  due.  with  the  intention  of  recovering  It 
back,  he  cannot  recover  back.    nig.  2.  6.  50. 

QUOD  QUISQUIS  NORIT  IN  HOC  SE  EX- 
erceat.  Let  every  one  employ  himself  in 
What  he  knows.  11  Oolw,  10. 

QUOD  RECUPERET  (Lat  that  he  recov- 
er). The  form  of  a  Judement  thai  the  plain* 
tiff  do  recover.    See  "Judgment." 

QUOD  REMEDIO  DESTiTUITUR  IPSA 
re  valet  si  culpa  absit.  What  \n  without  a 
remedy  is  by  that  very  fact  valid  if  thc*re  be 
no  fault  Bac.  Max.  reg.  8;  3  Bl.  Comm.  20. 


QUOD  SEMBL  AUT  BiS  EXiSTiT  PRAE- 
tereunt  legielatoree.  Legislators  pass  over 

what  happens  (only)  once  or  twice.   Dig.  1. 

3.  6;  Broom,  l.o^.  .Max.  (3d  London  Fa\.)  45. 

QUOD  SEMEL  MEUM  EST  AMPLIUS 
meum  esse  non  potest  What  Is  once  mine 

cannot  be  mine  mere  complftely.  Co.  Litt 
4db;  Shep.  Touch.  212;  Uroom,  Leg.  Max. 
(8d  London  Bd.;  415,  note. 

QUOD  SEMEL  PLACUIT  iN  ELECTIONE, 
amplius  ditplicere  non  potest.  That  which, 
in  making  his  election,  a  man  has  once  been 
t)I*'ased  to  choose,  he  cannot  afterwards  QUSJ^ 

rcl  with.    Co.  Litt.  146. 

QUOD  SI  CONTINGAT  (Law  Lat  that  if 
it  happen).  Words  hj  which  a  oondition 
might  formerly  he  created  la  a  deed.  Utt 

8  330. 

QUOD  SOLO  INAEOIFICATUR  SOLO  CE- 
dit.  Whatever  is  built  on  the  soil  in  an  ao* 
cessory  of  the  soil.  Inst  2.  1.  20;  16  Mass. 
449;  2  Bouv.  Inst  note  157L 

QUOD  SUB  CERT  A  FORMA  CONCE8- 

sum  vel  reservatum  est,  non  trahltur  ad  va- 
lorem vel  compensationem.  That  which  is 
granted  or  reserved  under  a  certain  Conn  Is 
not  to  be  drawn  into  valuatioil  or  OOmpOD* 

satlou.    Bac.  Max.  reg.  4. 

QUOD  SUBINTELLIQITUR  NON  DEEST. 

What  is  understood  is  not  wanting.  3  Ld. 

Raym.  832. 

QUOD  TACITE  INTELLIGITUR  DEESSE 
non  videtur.  What  la  tacitly  understood  does 
not  appear  to  be  wanttsft  4  0<Ae,22. 

QUOD  VANUM  ET  INUTILE  EST,  LEX 
non  requirit.  The  law  does  not  require  what 
is  vain  and  nseless.  Go.  Utt  819. 

QUOD  VERO  CONTRA  RATIONEIM  JU- 

ris  receptum  est,  non  est  producendum  ad 
consequentias.  But  that  whi(  h  has  been  ad- 
mitted contrary  to  the  reason  of  the  law 
ought  not  to  be  drawn  into  precedents.  Dig. 
1.  3. 14;  Broom,  Leg:  Mul  (>d  London  Sd.) 
150. 

QUOD  VOLUIT  NON  DIXIT.  He  did  not 
say  what  he  intended  to.  1  Kent,  Comm. 
468,  note,  4  Maulo  4  a  522,  arg.;  1  Johns. 

Ch.  (N.  Y.)  235. 

QUODCUNQUE  AUQUIS  OB  TUTELAM 
corporis  suit  fecerit  jure  Id  feeioee  vtdetur. 

Whatever  one  does  in  defence  of  his  person, 
that  he  is  considered  to  have  done  legally. 
2  Inst  590. 

QUODQUE  OlSSOLVITUR  EODEM  MODO 
quo  llgatur.  In  the  same  manner  that  a  thing 
is  bound.  It  is  unbound.  2  Bolle,  29;  Broom. 
Leg.  Max.  (2d  London  Ed.)  788;  2  Man.  A 

G.  729. 

QUOMODO  QUID  CONSTITUITUR  ED- 
dem  modo  dissolvitur.  In  whatever  mode  a 
thing  Is  constituted,  in  the  same  manner  is 
it  dIssolTed.  Jenk.  Cent  Cas.  74. 

QUONIAM  ATTACHIAMENTA  (  Law  Lat.) 
Sinrt'  the  attachments.  One  of  the  oldest 
books  in  the  Scotch  law;  so  called  from  the 
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two  tirst  words  of  the  volume.  Bell,  Diet. 
Still  sometimefl  elted  in  argom«iit,  tn  the 
Bootoh  oourta  7  Wllaon  A  8.  9. 

QUORUM.  Uspfl  snbstantlvply.  quoram 
siguifles  the  number  of  persoDS  belon.^ng  to 
a  legislative  assembly,  a  corporation,  so- 
ciety, or  other  body,  required  to  transact 
bnatness.  There  la  a  difference  between  an 
a<  t  done  by  a  di'finito  minibi^r  of  persons,  and 
one  performed  by  an  iudellnite  number.  In 
the  flnt  caoe.  a  malority  Is  reqalred  to  con- 
stitute a  quorum,  nnlps?  the  law  fxpressly 
dirwts  that  another  number  may  make  one. 
88  Pa.  St.  42;  9  Wend.  ( N.  Y.)  :i94;  7Co\v.(N. 

Y.)  402.  In  the  latter  case,  any  number  who 
may  be  preaent  may  act.  the  majort^  of 

thoBe  present  having,  as  in  other  eaaea>  the 
right  to  act.   1  Barn,  ft  C.  492. 

In  the  abflenoe  of  special  provision,  a  ma- 
jority is  a  quorum  (12  Mete.  [Mass.]  99;  tS 
Ind.  581),  but  sometimes  the  law  requires  a 
greater  nuiiil>i  r  ihan  n  1  an'  majority  lo  torin 
a  quorum.  In  such  case,  no  quorum  is  prea- 
ent ontll  anch  a  nnmber  conTene. 

In  the  absence  of  a  rnle  of  procedure  to 
the  contrary,  the  presence  of  a  quorum  in  a 
leglalatlre  body.can  only  be  ascertained  from 
the  votes  recordfMl  on  the  particular  matter 
submitted  (117  N.  C.  US);  but  a  rule  au- 
thorizing the  presiding  ofllcor  tn  cnunt  mem- 
bers present  and  not  voting  to  make  up  a 
qnonun  It  within  the  power  of  a  leclalatlTe 
body  (144  U.  8.  1). 

QUORUM  PRAETEXTA,  NEC  AUGET 
nec  minuit  sententiam,  sed  tantum  confirmat 
prae  misea.  "(jnonifn  jiniilij-ta"  neither  in- 
ereaaea  nor  diminishes  the  meaning,  but  only 
eonflrma  that  which  went  before.  Plowd.6S. 

QUORUM  UNU8.  One  of  the  quorbm. 
In  England  it  was  fctrincrly  the  practice  to 
appoint  certain  Justices  of  the  peace,  one  of 
whom  mntt  be  present  for  the  tranaaetlon  of 

certain  buBlness,  surh  justices  being  named 
in  the  commissions  of  all  the  justices  (quo- 
mm  aliquem  vvntrum  A.  B.,  C.  D.,  etc.,  unem 
esM  coltimut) .  Such  Justices  were  called  "  jua- 
tlces  of  the  quoram."  The  preaent  praetloa 
in  to  name  all  the  juBtlces.  so  that  the  dotfl^ 
nation  is  of  no  praftital  importance. 

QUOT.  In  Scotch  law.  The  twentietli  part 
of  the  movablee.  oompnted  without  oompn- 

tation  of  debts,  was  so  r>al!pd. 

Formerly  the  bishop  was  eutitled,  in  all 
confirmations,  to  the  quot  of  the  teetament. 

Ersk.  Inst.  3.  9.  11. 

QUOTA.  A  proportionate  share  of  any- 
thing required  to  be  paid,  supplied,  or  tar> 
nl^ed. 

QUOTATION.  The  listed  price  bid.  of- 
fered, or  paid  for  properties  or  commodi- 
ties  currently  dealt  in. 

QU0TIEN8  DUBIA  INTERPRETATIO  LI- 

bertatia  eat,  aecundHm  llbertatem  reapon- 
denduin  erit.  Whenever  there  fa  a  donht  be- 
tween llbortv  and  slavorv.  the  decision  must 
be  in  favor  of  liberty.   Dig.  50.  17.  20. 

QUOTIENS  IDEM  8ERM0  DUA8  8EN- 
tantlaa  exprlmit,  aa  potlMlmum  exclplatur, 


auae  rei  gcrendae  aptior  est.  Whenever  the 
he  aama  worda  ezproM  two  meanlnga.  that 

1b  to  be  taken  which  is  the  Tietter  fitted  for 
carrying  out  the  proposed  end.  Dig.  50.  17. 
67. 

QUOTiE8  IN  8TIPULATiONIBU8  AM. 

bigus  oratio  est,  commodisslmum  est  id  ac- 
dpi  quo  res  de  quo  agitur,  in  tuto  sit.  When- 
ever in  .stipulations  the  expression  Is  am- 
biguous, it  is  most  proper  to  give  it  thai 
interpretation  by  wUeh  tha  subject  mattir 
may  be  in  aafety.  Dig;  41. 1.  80;  Id.  Ml.  Ifc 
219. 

QUOTIE8  IN  VERBIS  NULLA  EST  Ali- 
bi guitaa  Ibi  nulla  expoeltio  centra  varba  flce- 

da  est.  When  there  Is  no  ambiK'iity  In  the 
words,  then  no  exposition  contrary  to  the 
words  is  to  be  made.  Co.  Litt.  147;  Broom. 
Leg.  Max.  (3d  London  Ed.)  8S0. 

QUOTUPLEX  (Lat.)   Of  how  many  kinds: 
of  how  many  fold.    A  term  of  frequent 
currence  In  Sheppard's  Touchstonot 
Touch.  37.  50.  117.  160,  et  passim. 

QU0U8QUE.  A  L«tin  adverb,  which  aif- 
niflea  how  long,  how  fur,  untlL 

In  old  conveyances.  It  is  uaed  M  a  WVl 
limitation.    10  Coke.  41. 

In  practioe.  It  ia  the  name  of  an  aenealtai 

which  Is  to  havp  force  uTifil  the  rtei»-nua.u 
shall  ilu  a  ct  rtain  thing.  Of  this  kind  is  the 
capias  ad  satis;acie  dt.m,  by  Virtue  of  which 
the  body  of  the  defendant  la  taken  Into  en* 
cution,  and  he  ia  InprliOiMA  natU  IM  tfHil 
satisfy  the  execntiMi.  t  BottV.  Inst.  not« 
3371. 

QU0VI8  MOOO  (l^t.)  m  whatever  man- 
ner. 10  Bast.  479. 

QUUM  (Let)  When. 

QUUM  DE  LUCRO  OUORUM  QUAERA* 

tur,  melior  est  conditio  possidentis.  Wh«n 
the  gain  of  one  of  two  is  in  question,  the 
condition  of  the  poaaaaaor  is  thsbhttv.  OIb 
60. 17.  IM.  a. 

QUUM  IN  TESTAMENTO  AMBIGUE  AUT 
etiam  perperam  scriptum  est,  benigne  intei^ 
pretari  et  secundum  Id  quod  credibile  et  eeg* 
itatum,  credendum  est.  When  In  a  will  an 
ambiguous  or  even  an  erroneous  expreeafon 
occurs,  it  should  be  construed  liberally,  and 
in  accordance  with  what  is  thought  the  pn»b> 
able  meaning  of  the  teotntor.  IMc  S4.  ib  if : 
Broom,  Leg.  Max.  f3d  Londott  Bd.)  dtT.  Bee 
Brlssonlus,  "Perperam." 

QUUM  (CUM)  PRINCIPALIS  CAUSA 
nen  consistit  ne  ea  quiden  quae  sequuntor 

locum  habent.   When  the  principal  does  not 

hold  Its  ground,  neither  do  the  accessories 
find  place.  DIk.  50.  17.  129.  1;  Broiim.  I^g. 
Max.  (3d  London  Ed.)  438;  1  Poth.  Obi.  411 

QUUM  QUOD  AGO  NO N  VALET  iJT  AGa 
valeat  quantum  valere  poteat.  When  wbat  I 

d(i  is  of  no   force  as  to  the   purpose  for 
which  I  do  IL  let  it  t>e  of  force  to 
a  degrae  ns  it  can.  1  YSmt  SIC 

OY(Lnwl^.)  Who:whidh. 
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RACHAT(Fr.)  Ransom;  relief.  Orel. Mar. 
11 V.  3,  tit  3,  art.  19;  Bmerig.  Tr.  des  Assur. 
«.  12,  §  21:  Guyot.  Inflt  Fw(L  C  S. 

RACHATER  iLaw  Fr.)  To  redeem;  to  re- 
porehue,  or  bny  back.  KeUumi. 

RACHETUM  (Fr.  rachetvr.  to  reiloom).  In 
Scotch  law.  Hansom;  oorresponding  to  Sax- 
on wereyild,  a  peeuslary  oompo0ltl<m  for  ma 
offeoae.  Skene  de  Verb.  Sign.;  Jacob. 

RACHIMBURGII.orRACHINBURGII  (Law 
LAt)  In  old  European  law.  Racheuburg- 
«r8  or  Rakttkbnrgbs;  judgea  among  the  Salt- 
ans. Ripnarians.  and  some  other  nations  of 
Germany  who  sat  with  the  (.■ouiit  (comes) 
in  bia  court  called  mallum,  and  were  gener 
«Il7  aaaociated  with  him  in  all  matters.  L. 
Salic,  tits.  52.  59;  L.  Ripuar.  tit.  82,  S  3; 
Capit.  Carol,  lib.  5.  c.  14:  Spelman.  The 
word  was  found  by  Spelman  in  an  old  MS. 
«opr  of  ttaM»  lawa  of  Canute.  Montesquieu 
writes  it  rotMmburget.  Baprlt  dea  Lois*  liv. 
30.  c.  18. 

RACK.  An  engine  with  which  to  torture  a 
suppot-«'(l  criminal,  in  ortU-r  to  extort  a  con- 
fession Of  his  supposed  crime,  and  the  names 
of  bta  auppoaed  aceoaipUoea.  It  la  unknown 
in  the  United  State?,  hut.  known  hy  thp  nick- 
name of  the  "13uke  of  Exeter's  Daughter," 
was  in  use  in  England.  Barr.  Oba.  8t  866; 
12  Serg.  A  R.  ( Pa. )  227. 


mont,  a  legate  In  Scotland,  who,  summoning 
all  the  beneficed  clergymen  in  that  kingdom, 
caused  them  on  oatb  to  glre  In  the  true  value 

of  their  benoflocs.  according  to  wliich  they 
were  afterwards  taxed  by  the  court  of  Rome. 
Wbarton. 

RAILROAD,  or  RAILWAY.  The  terma 

'railroad"  and  "railway"  are  Bijmonynious. 
30  Minn.  .524.  Their  signiflcanoo  varies  with 
the  context,  being  used  sometimea  to  inc  lude 
all  appurtenances  (46  N.  J.  Law,  289;  58  Pa. 
St.  252),  and  sometimes  as  including  only 
the  Immovable  structure,  graded  and  railed 
for  the  use  of  trains  (93  U.  S.  442).  Ordi- 
narily. wb«i  vaed  wtOioat  qnallfjing  worda. 
the  term  "railrnad"  means  those  railroads 
whose  motive  power  is  steam,  but  in  some 
connections  it  has  been  held  to  include  Street 
or  horse  railroads.  24  IlL  62, 

RAISE.  To  create;  to  bring  into  exist- 
ence. The  term  is  used  in  various  senses, 
thus,  to  "raise"  a  use  is  to  create  It;  to 
"raisp"  an  issue  is  to  file  such  a  plea  as  to 
make  aa  issue.  Facts  are  said  to  "raise"  a 
preaumptloii  wban  tbey  glTe  xlae  thereto. 

RAISING  PORTIONS.  A  term  used  in  old 
English  law  for  the  charging  of  a  devise  to 
one  child  of  testator,  with  the  payment  ol 
certain  sums  to  others. 


RACK  RENT.  In  English  law.  The  full 
extended  value  of  land  left  by  lease,  payable 
by  a  tenant  ftv  life  or  yeara  Wood,  Inst. 
192. 

RADECHENISTRES.  A  word  used  in 
Domesday  Book,  which  Spelman  interprets  to 
mean  "freemen."  Domesday  Book,  foL  18. 
tit.  "Glowc.  Berchelay  ;  '  Spelman. 

RADOUR.  In  French  law.  ,\  term  includ- 
ing the  repairs  made  to  a  ship,  and  a  fresh 
supply  6t  furniture  and  victuals,  munitions, 
and  other  provisions  required  for  the  voy- 
Pardeaaua,  note  60S. 


RAENCON  (Law  Fr.)  A  ransom,  or  fine. 
Ou  par  rcmoeoitn  Ott  par  mnercement.  Artie, 
anp.  Chart 

RAFFLE.  A  form  of  lottery  by  which  the 
price  of  an  article  is  divided  into  shares, 
and  the  article  awarded  by  chance  to  one  of 
Um  Shareholdera.  Cant  Diet 

RAQCMAN,  or  RAGMAN.   A  Statute,  so 

called,  of  Justices  assigned  hy  Edw.  I.  and 
his  council,  to  go  a  circuit  through  all  Eng- 
land, and  to  hear  and  determine  all  COBl- 
plaints  of  injuries  done  within  five  years 
next  before  Michaelmas,  in  the  fourth  year 
of  hla  reign.  Spelman. 

RAGMAN'S  ROLL.orRAQIMUND'SROLL. 
A  roll,  called  from  one  Ragimund,  or  Ragi- 


RAN  (Saxon). 

Cowell. 


Open  theft  at  robbeiry. 


RANGE.  In  the  United  States  government 
surveys  of  lands,  the  "townships"  (g.  v.)  are 
ranged  in  tii  r.-.  rnst  or  west  of  a  given  me- 
ridian, such  ranges  therefore  being  a  row 
of  towns  in  a  north  and  south  direction. 
The  "towns"  are  tiers  lying  at  ri^t  anglea 
to  the  ranges. 

RANGER.  A  sworn  ofUcer  of  the  forest  to 
inquire  of  trespasses,  and  to  driVe  the  beasts 
of  the  forest  out  of  the  defOTsatsd  ground 

Into  the  forest.  Jacob. 

RANK.  The  order  or  place  in  which  cer- 
tain officers  are  placed  in  the  army  and  navy, 

in  relation  to  others.  The  term  is  some- 
times applied  to  debts  or  securitiee  to  indi- 
cate thetr  precedence  In  respect  to  order  of 

payment. 

 in  English  Law.  Excessive;  too  large 

in  amount;  aa  a  rank  modiu.  t  BL  Oonnn. 

30. 

RANKING.  In  Scotch  law.  Determining 
the  order  in  which  the  debts  of  a  bankrupt 
ought  to  be  paid. 

RANSOM.  A  prica  of  rademptton  of  n 
captive  or  prfsoBar  of  war,  or  o(  captared 

property. 

 In  Old  English  Law.   A  price  paid  for 

the  pardon  of  aome  great  ottenss.  It  differs 
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RATIFICATION 


from  amercement  In  that  It  excuses  from 
corpora^  pnnishment.  CowelL 

RANSOM  BILL.  A  contract  for  paympnt 
of  ransom  of  a  captured  vessel,  with  stipu- 
lations of  safe-<'onduct,  if  she  pursue  a  cer- 
tain course  and  arrive  in  a  certain  time.  If 
found  out  of  time  or  course,  the  safe-conduct 
is  void.  Wheaton,  Int  I^aw.  lOT*.  The  pay- 
nu-nt  cannot  be  enforced  in  England,  diiring 
the  war,  by  an  action  on  the  contract,  but 
can  in  tlUs  country.  1  Kent,  Comm.  104. 
105;  4  Wash.  C.  C.  (U.  8.)  141;  2  OalL  (U. 
8.)  325. 

RAPE. 

——In  Criminal  Law.  Unlawful  carnal 
knowledge  of  a  womaa  by  force  and  without 

her  consent. 

(1)  Carnal  knowledge  Is  essential  (67 
Wis.  '>'i2).  hut  l)y  statute  in  most  states,  the 
slightest  penetration  is  enough  (see  45  Conn. 
266:  102  N.  Y.  224).  thoagfa.  at  common  law. 
emission  was  essential  (1  East.  P.  C.  439). 
(2)  Tlie  carnal  knowledge  nnist  be  un- 
lawful; thus,  forcible  rarnal  knowledge  by 
a  man  of  his  wife  against  her  will  is  not 
rape.  1  Hale.  P.  C.  629.  <2)  The  ear- 
nat  knowIe<iiE;e  must  be  by  force,  but  con- 
structive forie.  as  by  threats  or  intimi- 
dation, is  sufficient  (39  Fla.  1. 45 
Conn.  263;  139  Ind.  531);  and  where  the 
woman  Is  insane  or  Insensible.  It  has  been 
said  that  the  force  necessary  to  accnniplish 
the  act  Is  sufficient  (53  Ark.  A2:>:  on  Iowa. 
l.s:ti;  but  the  weight  of  authority  is  that 
fraud  (2  Swan  lTenn.J  394;  6  Ala.  765).  as 
bv  personating  the  woman's  husband  (11 
Cox.  C.  C.  irtl;  7  Conn.  54),  will  not  take 
the  place  of  force  (but  see  94  Ind.  96). 
(4)  The  carnal  knowledge  must  be  with- 
out the  woman's  consent.  The  phrase 
"Bficainst  her  will"  is  sometimes  eubstltuted. 
but  it  means  no  more  than  "withotit  her  con- 
sent." 22  Wis.  445;  25  .Mich.  I'niess 
asleep  or  insensible  (12  Cox.  C.  C.  311).  or 
intimidated  by  threats  (9  Car.  ft  P.  748).  the 
woman  must  resist  "to  the  uttermost"  (19 
Wend.  IX  V  ]  1!<2:  13  Mich.  427).  to  the 
point  of  inability  longer  to  resist  (59  N.  Y. 
274) :  and  acquiescence,  however  tardy  or  re- 
luctant, prevents  the  offense  from  being  rape 

(82  Va.  124  111.  576). 

 In  Old  English  Law.    A  division  of  a 

county  similar  to  a  hundred,  but  oftentimes 
containing  in  it  more  hundreds  than  one. 

RAPE  OF  THE  FOREST  (Law  Lat.  rnftttm 
forcstae).  In  old  English  law.  Trespass 
committed  in  a  forest  by  violence.  Cowell; 
8pdman;  LL.  Hen.  L  e.  11. 

RAPE  REEVE.  In  Bngllth  law.  The  chief 
(rfBoer  of  a  rape  («.  v.)   1  Bl.  Comm.  116. 

RAPINA  (Lav  from  roprrs,  to  drag,  or  car- 
ry away  forcibly). 
 In  the  Civil  Law.  The  violent  taking 

from  the  person  of  another  of  money  or 
goods  for  the  Kike  of  Kain:  robbery  from 
the  person.  Halifax,  Anal.  bk.  2.  c.  23,  Nos. 
1.  2;  Helnec.  Elem.  Jur.  Civ.  lib<  4.  tit.  2. 
I  1071. 

—In  Old  English  Law.  Open  and  vio> 


lent  larceny  from  the  person;  robbery.  St. 
14  Car.  II.  c  22;  Cowell;  4  Bl.  Comm.  242. 

RAPTOR.  In  old  English  law,  a  ravlsher. 

RAPTU  HAEREDIS.  A  writ  for  taking 
away  an  licu  holding  in  socage,  of  which 
there  were  two  .^orts:  One  when  the  heir 
was  married:  the  other  when  he  was  not. 
Heg.  Orig.  162. 

RAPUIT  (I.4»t.  from  raprrr.  to  ravish).  In 
old  Kngli.'^h  law.  Ravished.  A  tecluihal 
word  in  old  indictments.  2  iilast.  30;  Whar- 
ton, Am.  Crim.  Law,  {  401. 

RA8B  (Law  Lat.  nutrrUi:  from  Lat  rofiMr. 

shaved  or  scraped).  In  old  English  law. 
Strike;  struck  measure;  that  in  which  the 
commodity  measured  was  made  even  with 
the  top  of  the  measure,  by  scraping  or  strik- 
ing off  all  that  was  above  it.  An  old  ordi- 
nance for  bakers,  brewers,  etc.,  provided  that 
toll  should  be  taken  "by  the  rase,  and  not 
by  the  heap  or  cantel."  Cowell  quotes  the 
provision,  but  strangely  overlooks  the  mean- 
ing It  so  clearly  expresses,  and  makes  rase 
( raseria)  to  be  "a  measure  of  com,  now  di8> 
used." 

RASURA  (Law  Lat;  from  L.at.  radtre,  to 
scrape  I.  In  old  Ehiglish  law.  A  nwore. 
Fleta,  lib.  4,  c.  10.  §§  3.  4. 

RA8URE  (I*aw  Fr.  niMHure.  rnxmirt;  from 
Lat.  riiHura,  from  rndrrc,  to  scrape).  A  scrap- 
ing off:  the  removal  of  one  or  more  worils 
from  an  instrument,  by  scraping  the  writ- 
ing off  or  out.  One  of  the  modes  by  which  a 
deed  or  other  Instrument  may  be  avoided, 
or  rendered  of  no  effert.  2  HI.  Comm.  :i08; 
Shop.  Ton.  h.  6S.  71:  Fleta.  lib.  6.  c.  29. 
S  4.  "itasure"  is  properly  distinguished 
from  "obliteration."  which  Is  effected  by 
marking  out  the  writlnK  with  pen  and  ink, 
or  blotting  it  out  by  other  means;  but  the 
terms  are  sometini<-s  used  aa  synonymons. 
See  18  Johns.  (  N.  Y. )  499. 

RASU8,  or  RA8UM  (Law  Lat.  from  ro- 
firtr).  In  old  English  law.   Rased;  erased. 

Fleta.  lib.  2,  c.  r)4.  I  12.  A  rase;  a  mea.«nre 
of  onions,  containing  twenty  flones,  and  each 
flonis  twenty-live  heads.  FleCa^  lib.  2,  e.  12, 
5  12. 

Struck:  scraped  off.  Jfeneara  rasa,  struck 
measure.  Fleta.  lib.  2,  c.  82,  |  1. 

RATAM  REM  HABERE  ( I-at  I  In  the  civ- 
il law.  To  hold  a  thing  ratified;  to  ratify 
or  conllrm  It  (comprotare,  apaotcere).  Dig; 
46.  8.  12.  1,  et  per  tot 

RATE  OF  EXCHANGE.  Tn  cnmmprdal 
law.  The  actual  price  at  which  a  bill,  drawn 
in  one  country  upon  another  country,  can 
be  bought  or  obtained  in  the  former  country 
at  any  given  time. .  Story.  Bills,  f  21. 

RATE  TITHES.  Tithes  charged  pro  mta 
on  personal  prnp.  rty  kept  within  the  parish 

for  lefs  than  a  year. 

RATIFICATION.   An  agreement  *o  adopt 
an  act  performed  by  another  for  na. 
Express  ratiflcatlona  are  those  made  In 
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express  and  direct  terms  of  assont.  I  implied 
ntlAcaUonji  are  such  as  the  law  presumes 
from  tiie  acts  of  the  principal;  as.  if  Peter 

buy  goods  for  James,  and  the  latter,  know- 
ing tbe  fact,  receive  them  and  apply  them 
to  his  own  use. 

It  Is  apl»lif"'l  In  the  s-'on='-'  of  "confirmation" 
to  variuus  iransactions,  but  it  has  been  said 
that  it  apiiUea  properly  <ml7  to  aieney.  7S 
Me.  487. 

RATIHABITIO  (Lat.  from  ra/u«,  approved, 
and  habere,  to  hold).  In  civil  and  old  Eng- 
lish law.   A  hoMlng  as  imiiroved;  VK»roval 

or  ratification. 

RATIHABITIO  MANDATO  AEQUIPARA- 
tur.   Ratillcatlon  Is  equal  to  a  command. 

Dig.  4tl.  3.  12.  4;  Broom,  Leg.  Max.  (3d  Lon- 
don K»l.)  771:  Story.  Ar.  (4th  Kd.)  302. 

RATIHABITION.  Confirmation;  approbsr 
tton  of  a  coBtraet;  ratiflcatioa. 

RATING. 

In  Commerce.  The  estimate  put  on 
the  credit  and  financial  resources  of  a  per- 
MML  There  are  various  institutions  or  per- 
sons who  furnish  ratings.   They  are  called 

"mercantile  agencies." 

 In  Shipping.    The  order  or  class  of  a 

vessel  according  to  her  magnitude  or  force. 

RATIO  (Lat)  A  reason;  a  cause;  a  reck- 
oning of  an  aeooiint. 

RATIO  DECIDENDI.  The  ground  of  de- 
dalon. 

RATIO  EST  FORMALIS  CAUSA  CON- 
•iietiidlnla.  Eeaaon  la  the  eource  and  mold 
of  custom. 

RATIO  EST  LEGIS  ANIMA;  MUTATA 
legis  ratione  mutatur  et  lex.  Reason  la  the 
soul  of  the  law;  the  reason  of  the  law  being 
Aaased.  the  law  la  alee  changed.  7  <Mn^  7. 

RATIO  KBT  RADIUS  DIVINI  LUMINIS. 
Reaeon  la  a  raj  of  dIvliM  Utfit  Oo.Lltt.tt2. 

RATIO  ET  AUCTORITAS  DUO  CLARI8- 
aima  mundi  lumina.  Reason  and  authority 
M«  the  two  brightest  ll^ta  In  the  wiiM.  4 
•  Inat  8t0. 

RATIO  IN  JURE  AEQUITAS  INTEGRA. 

Reason  in  law  is  pcrfin  t  fqiiity. 

RATIO  LEQiS.  The  reason  or  occasion  of 
a  law;  the  oocaelon  of  making  a  law.  B1. 

r.aw  Tr.  3. 

Grotius  dlatlnguishea  between  "ratio"  and 
''MeKs,"  the  meaning  or  Intent  of  a  law. 

RATIO  LEQI8  EST  ANIJMA  LEQI8*  The 

reason  of  the  law  la  the  aonl  of  the  law. 

Jenk.  Cent  Cub.  45. 

RATIO  NON  CLAUDITUR  LOCO.  Reason 
la  not  confined  to  any  place. 

RATIO  POTEST  ALLEQAHI  OEFICIEN- 
te  lege,  aed  vera  et  legalis  et  non  apparens. 
R«Mon  may  be  alleged  when  the  law  is  de- 
fOetlTo,  Imt  It  nraat  he  tme  and  loffd  reaeon. 
and  not  merely  apparent  Go.  LItt  191. 


RATIONABILE  E8TOVERIUM.  Alimony. 

RATIONALlBU8DIVI8l8,WRITDB.  The 

name  of  a  writ  which  lies  properly  when  two 
men  have  lands  in  several  town.s  or  hamlets, 
so  that  the  one  is  hicised  of  the  land  in  o:i<_' 
town  or  hamlet,  and  the  other  of  the  other 
town  or  hamlet  by  himself,  and  they  do  not 
know^  the  bounds  of  the  town  or  hamlet,  nor 
of  their  respective  lands.  This  writ  lies  by 
one  against  the  other,  and  the  object  of  It 
is  to  fix  the  boundaries.  Fitah.  Nat  BroT. 

RATIONE  (Lat.)   By  reason;  on  account 
Ratione  impotentiae,  on  account  of  ina- 
bility.   A  ground  of  qualified  property  in 
some  animals  lerae  naturae,  as  in  the  young 
ones,  while  they  are  unable  to  fly  or  run. 

2  Bl.  Comm.  3^4;  Hale,  Anal.  §  xxvl. 
lUitionc  loci,  by  reason  of  place.  Aground 

oi  ownership  In  rahUta  and  harea.  Hale, 

Anal.  J  xxvl. 

Hat  tone  privilegii,  by  reason  of  privilege. 
A  ground  of  ownership  in  birda  Or  heaata  of 
warren.  Hale,  Anal,  i  zztL 

Raff  one  soil,  on  account  of  the  soli;  with 
reference  to  the  soil.  Said  to  be  the  ground 
of  ownership  in  bees.   2  Bl.  Comm.  393. 

Ratione  tenurae,  by  reason  of  tenure;  as 
a  conaaQnenoe  of  tenure.  3  Bl.  Comm.  230; 
1  Manle  ft  8.  485.  A  phrase  In  old  pleading. 
Not  the  same  as  "by  reason  of  being  owner 
and  proprietor."  Le  Blanc,  J.,  1  Maule  ft  S. 
441.  RaHom  imunt  ImpUee  ea  ti  leniiia<» 
something  originally  annned  to  the  hold- 
ing. Id. 

RATIONE  MATERIAE  (Lat)  By  reason 
of  the  snhloct  matter. 

RATIONS  PBRtONAK  <Lht.)  By  reaaon 
of  the  person  oonoaraed;  from  the  character 

of  the  person. 

RATIONE  TENURAE  (Law  Lat)  By  rea- 
son of  tenure;  aa  a  conaeqnence  of  tenure. 

3  Bl.  Comm.  230. 

RATION  ES.  In  old  law.  The  pleadings  in 
a  suit  Rationet  exercere,  or  ad  raiiones 
startt  to  plead. 

RATTENING.  The  act  of  trade  unlonlsta 
in  causing  the  tools,  clothes,  or  other  prop- 
erty of  a  workman  to  be  taken  away  or  hld^ 

den.  in  order  to  compel  him  to  join  the  union 
or  i^ase  working.  It  is  an  offense  punish* 
able  by  fine  or  Imprieonment.  tt  ft  tt  IHct 

c.  St;.  §  7. 

RAUNSOM,  or  RAUNSOME  (Law  Fr.)  In 
old  English  law.  Ransom;  a  fine;  a  severe 
kind  I  f  tine.  Sur  pcyne  de  rautusome,  on 
pain  of  ransom.  Britt  c.  IL  Per  rauntome 
timple  OM  ground,  solone  le  fatt,  by  an  or* 
dlnary  or  a  great  ransom,  according  to  the 
fact  Id.  Puny  par  prison  et  greve  raun- 
som.  Id.  c.  48. 

RAVI8HBD.  In  pleading.   A  tetdmlcal 

word  necessary  in  an  Indictment  for  rape. 

No  other  word  or  circumlocution  will  an- 
swer. The  defendant  should  be  charged  with 
having  "feloniously  ravished"  the  proeecu- 
trlz.  or  woman  meniloned  In  the  Indictment 
Bae.  Ahr.  *'Indlctm«nt^  (G  1) ;  Gomyn.  Dig. 
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tbft  m^edflc  raoovery  of  Unda^  t«nenMiita»  m 
!  h«redttam«nt«.  Stepta.  PL  S. 

They  are  droitural  when  they  an-  based 
I  upon  the  ri^ht  of  property,  and  possessory 
when  baaed  upon  the  right  of  poaaa— Iw. 
They  are  either  writs  of  right;  writs  of  en- 
try, which  lie  lu  the  per.  the  per  ct  cut,  or 
the  post.  Upon  disseisin,  intrusion,  or  aliena- 
tion; writs  ancestral  possessory,  as  Mort 
d'aneeator,  airi.  besaiel,  cotinape.  or  nvper 
ubiit.    Coniyn,  Dig.  •'ArTinns"  (1)2). 

These  actions  were  always  locaU  and  were 
to  be  brought  in  the  county  where  the  laai 
lay.  Bracton,  189,  414.  They  are  now  preltf 
generally  laid  aside  in  practice,  upon  ae- 
count  of  the  great  nicety  required  in  their 
management,  and  the  inconvenient  length  of 
thefr  proceM. — a  much  more  «zpedttSiMa 
method  of  trying  titles  being  since  Intva- 
duced  by  other  actions,  personal  and  mixed. 
See  Steams.  Real  Actions;  Booth.  Real  Ac- 
tions; Bac.  Abr.  "Actions;"  Comyn*  Ug. 
"Actions;"  3  Bl.  Comm.  118. 

REAL  A86ET8.  LAuda  or  real  eatate  ia 
the  hands  of  an  heir,  duuveable  wfth  tba 

pavment  of  the  debts  of  the  ancestor.  2  BL 
Comm.  244»  802;  Z.  WilUama.  Bx'ra,  436.  Sit 
"Ameta.** 

REAL  BURDEN.  In  Scotch  law.  Whet* 

a  right  to  lands  is  ezpreMly  granted  under 
the  burden  of  a  spedflc  etim.  which  is  de- 
clared a  burden  on  the  lands  themselves,  or 
where  the  right  is  declared  nuU  it  th«  sasi 
be  not  paid,  and  where  the  amount  of  fbs 
.sum.  and  the  name  of  the  creditor  in  it.  .  2a 
be  discovered  from  the  records,  the  burdea 
Is  said  to  be  reaL  Bell.  Diet 

REAL  CHATTELS.  See  "Chattel." 

REAL  CHYMIN  (Law  Fr.)  In  old  EngiiSk 
law.  The  royal  way;  the  kings  hlgjkWV 
{regia  via).   Y.  B.  P.  6  Edw.  111.  48. 


"Indictment"  (0  6);  Hawk.  P.  C.  2,  c.  26. 
S  56;  Cro.  Car.  87;  1  Hale,  P.  C.  628;  2  Hale. 
P.  C.  184;  Ca  Utt  184.  note  ip>;  2  In.st. 
180;  1  Bast,  P.  C.  447.  The  words  "feloni- 
ously did  ravlah  and  carnally  know^  imply 
that  the  act  was  done  forcibly  and  against 
the  will  of  the  woman.  12  Serg.  it  R.  (Pa.) 
70.  Sea  8  Chit  Grim.  Law,  812. 

RAVISHMENT.  In  Cflsnima  law.  An  un 
lawful  taking  of  a  woman,  or  of  an  heir  in 
ward;  rape. 

RAVISHHMENT  DE  GARD  (Law  Fr.)  An 
abolished  writ,  which  lay  for  a  guardian  by 
knight'a  serTica  or  in  socage  against  a  per- 
son who  took  Urom  him  fha  hodjot  his  wnrd. 
Fttsh.  Nat  BrsT.  140:  U  Oar.  IL  c  S. 

RAVISHMENT  OP  WARD.   In  English 

law.  The  marriage  of  an  infant  ward  with- 
out the  consent  of  the  guardian.  It  is  pun- 
lihabla  taf  St  Weatminater  II.  e.  8S. 

RE  (Lat)  In  the  matter  of. 

RE.  FA.  LO.  An  abbreviation  of  recordari 
faolaa  lOffiielam  (q.  9,) 

RE,  yerbts,  scripto,  consensu,  traditione, 
Junctura.  vosfes  sumere  pacta  solenL 
From  the  thing  litselfj,  from  words,  from 
writing,  from  consent  from  dollvmy,  from 
union,  agreements  usually  take  their  vest- 
ments. A  couplet  formerly  in  use,  framed 
to  express  (in  aid  of  the  memory)  the  six 
different  modes  in  which  obligation  might 
be  contracted,  which  were  fsnctfully  termed 

its  "vestments,"  or  ^ui  in-  nf--.  that  is,  the 
forms  in  which  it  was  t  lothed.  It  is  twice 
quoted  by  Bracton.  who  explains  the  six 
forme  in  detail.  Bracton.  fol.  16b;  Id.  fols. 
99-101.  It  Is  thus  expressed  in  the  prose  of 
Britton:  ()bli(nition  doit  estre  rescue  v. 
manere*  de  garnementz;  de  chote,  de  parole, 
de  e$eripit  die  unite  de  volounte,  de  boll,  de 
joynture.  Britt.  c.  28.  It  seems  to  be  a 
mere  extension  of  the  fotufold  division  of 
the  Institutes:  Avt  re.  aut  verbis,  ant  Ut- 
eris, aut  consensu.  Inst  3.  14.  2.  And  see 
Dig.  44.  7.  62. 

REAL. 

 At  Common  Law.  A  term  which  Is  ap- 
plied to  land  in  its  most  enlarged  significa- 
tion. "Real  security."  therefore,  means  the 
sec  urity  of  mortgages  or  other  incumbrances 
affecting  lands.   2  Atk.  806;  2  Ves.  Sr.  547, 

 in  Civil  Law.  That  which  relates  to  a 

thing,  whether  it  be  movable  or  immoviUiIe, 
lands  or  goods;  thus,  a  "real  Injury"  is  one 
which  is  done  to  a  thinK.  as  a  trespass  to 
property,  whether  it  be  real  or  personal,  in 
the  common-law  sense.  A  real  stetnte  is  one 
which  relates  to  a  thing,  in  contradistinction 
to  such  as  relate  to  a  person. 

REAL  ACTION. 

In  the  Civil  Law.  One  by  which  a  per- 
son seeks  to  reoOTOr  his  property  which  Is 
in  the  possession  of  another,  big.  60.  16. 
16.  It  is  to  be  brought  against  the  person 
who  has  possession. 

-     At  Common  Law.    One  brought  for 


REAL  COMPOSITION.    An  acrr  oment 
made,  in  iilngland.  between  the  owner  of 
land  and  the  incumbent  of  a  pariah,  with  the 
consent  of  the  ordinary  and  the  patron  of  the 
tlTlng,  that  the  land  shall  for  the  future  b* 
discharged  from  payment  of  tithes,  by  reason 
of  some  land  or  other  real  recompenae  girm  ' 
in  lieu  and  satlsinetion  thereof.   Bnt  sfnee  ^ 
St.  13  Ellz.  c.  10.  no  real  composition  car 
made  for  any  longer  terra  than  three  lives, 
or  twenty-one  years,  and  such  compositions 
are  now  rarely  heard  of.    2  Bl.  Comm.  2K 
See  St  2  4  8  Wm.  lY.  c  100,  i  2.  making  ^ 
valid  all  compoatttona  conllmiad  to  •  rtttafc 
manner. 


REAL  CONTRACT.  | 
—At  Common  Law.  A  contract  respect-  j 

Ing  real  property.   3  Rawle  (Pa.)  22.'. 

 In  Civil  Law.   Those  contracts  which 

require  the  Interposition  of  a  thing  (rei)  ' 
as  the  subject  of  them ;  for  Instance,  tho  loSB  I 
for  goods  to  be  "specifically  retvirned.**  J 

Contracts  are  divided  into  those  which  | 
formed  by  the  mere  consent  of  the  psurtiaa 
and  ther^ore  are  called  "con  sen  spat**  soeb 
as  sale,  hiring,  and  mandate,  and  those  In  |l 
which  it  is  necessary  that  there  should  be 
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eomething  more  than  mere  consent,  such  as 
the  loan  of  money,  deposit,  or  pledge,  which, 
from  their  nature,  require  the  delivery  of  the 
thing,  whence  they  are  called  "naL**  Poth. 
ObL  p.  1«  c.  1.  S  1.  art  2. 

REAL  COVENANT.  A  rovonant  conneot- 
ed  with  a  conveyance  of  realty,  whereby  an 
obligation  to  pass  something  real  is  created, 
pr  which  is  80  connected  with  the  realty  that 
be  who  has  the  latter  is  entitled  to  the  bene- 
fit of.  or  is  bound  to  perform,  the  former. 
Fitzb.  Nat  Brev.  145;  Shep.  Touch.  161; 
Piatt.  Caw.  60,  62. 

A  covenant  whJdi  Is  so  connected  with  the 
realty  as  to  apply  to  the  owner  tliereof,  either 
in  reference  to  benefit  or  obligation,  whether 
he  be  a  party  to  the  instrument  creating  the 
covenant  or  not. 

A  rnvenant  In-  which  the  obligor  under- 
taites  to  pass  something  real.  Co.  Litt.  384b; 
Steams.  Real  Actiona,  IM.  See  %  Kent, 
Comm.  472. 

A  covenant  by  which  the  covenantor  binds 
bis  heirs.    2  Bl.  Comm.  .•?04. 

Very  considerable  confusion  exists  among 
the  antborltles  In  the  use  of  the  term  ''real 
coTenants."  The  definition  of  Blackstone, 
which  determines  the  character  of  covenants 
from  the  insertion  or  noBtnaertlon  of  the 
word  "heir"  by  the  covenantor.  Is  pretty 
generally  rejected.  See  Piatt,  Gov.  61 ;  2  Bl. 
Comm.  304.  note,  305.  note.  Of  the  other 
definitions,  that  which  makes  a  real  cove- 
nant an  obligation  to  pass  realty  la  the  most 
ancient.  Upon  siuh  a  covenant  the  remedy 
was  by  voucher  or  warrant ia  chartae,  and 
not  by  the  action  of  covenant 

Together  with  the  disuse  of  real  actions, 
these  <()vetmi;tH  pave  place  to  the  more  mod- 
ern covcnanf.s  wliich  furnish  tlw  basis  of  a 
personal  action  for  damages,  and  the  term 
"real  covenants^  lost  Its  ancient  signlllea- 
tlon.  and  acqvilred  Its  modern  one,  as  given 
in  the  latter  part  of  the  first  and  in  the  sec- 
ond definition.  The  covenant  to  stand  selaed 
approaches  perhaps  more  nearly  than  any 
covenant  still  in  use  to  the  ancient  real  cove- 
nant. 

Covenants  are  real  only  when  they  have 
•Btered  Into  the  consideration  for  which 

land,  or  some  interest  therein  to  which  the 
covenant  is  annexed,  passed  between  the 
covenantor  and  covenantee.'  i  Waebb.  Real 

Prop.  662.  663. 

In  England,  all  covenants  for  title  are  held 
to  be  real  covenants;  in  the  United  States, 
those  only  which  are  future  in  their  opera- 
tlon  come  under  tide  deacrlptlon.  10  Ga. 
311. 

The  object  of  these  covenants  is,  usually, 
either  to  preserve  the  inheritance,  as  to  keep 
In  repair  (3  Lev.  92;  9  Bam.  ft  C.  605;  8 
Cow.  fN.  Y.l  206;  17  Wend.  fN.  T.l  148;  1 
Dall.  111.  S.l  210;  6  Yore.  [Tonn.l  .'12;  fi  Vt.  ; 
276;  25  Pa.  St  257;  38  Kng.  L,aw  &  Eq.  462) : 
to  keep  buildings  insured,  and  reinstate 
them  if  bnmed  (Piatt.  Cnv.  185;  5  Bam.  & 
Adol.  1:  6  Gill  &  J.  1-Md.i  372);  to  conUnue 
the  relation  of  landlord  and  tenant  as  to  pay 
rent  (5  Bast.  675;  1  Doug.  188;  1  Wash.  C. 
C.  [U.  S.]  875) ;  do  mit  to  the  leiaor'a  mitt 
(1  0«k«,  18;  1  Bam.  ft  C.  410) ;  gHnd  the 


tenant's  com  ( 2  Veatea  (Pa.  I  74 ;  9  Vt  91) ; 

for  the  renewal  of  leases  (12  East,  469);  or 
to  protect  the  tenant  in  his  en.ioyment  of  the 
premises,  as  to  warrant  and  defend  (Shep. 
Touch.  161;  2  Mass.  433;  6  Cow.  LN.  Y.]  137; 
1  Paige,  Ch.  CN.  T.l  455):  to  make  further 
assunmre  (Cro.  Car.  503);  for  quiet  enjoy-  * 
ment  (Cro.  Eiiz.  373;  3  Barn.  &  Aid.  392;  1  C. 
B.  402;  1  Dev.  ft  B.  IN,  CI  94:  23  Me.  383) ; 
never  to  claim  or  assert  title  (7  Me.  97;  3 
Mete.  [Mass.l  121);  to  remove  incumbrances 
(17  Mass.  58C)  ;  to  release  suit  and  service 
(Co.  Litt  384b);  to  produce  Utie  deeds  in 
defense  of  the  grantee's  title  (4  Oreenl. 
Cruise.  Dig.  898;  10  Law  Mag.  353-3r;7;  1 
Sim.  &  S.  449) ;  to  supply  water  to  the  prem- 
ises (4  Bam.  &  Aid.  206);  to  draw  water 
oft  from  a  mill  pond  (19  Pick.  LMass.]  449); 
not  to  establish  another  mill  on  the  same 
.'Stream  (17  Wend.  [N.  Y.]  136) ;  not  to  erect 
buildings  on  adjacent  land  C4  Paige,  Ch.  LN. 
T.l  510) ;  to  nae  the  land  In  a  tqieelfled  man-  • 
ner  (13  Sim.  228):  generallj'  to  create  or 
preserve  easements  for  the  benefit  of  the 
land  granted  (4  E.  D.  Smith  [N.  Y.]  122; 
1  Bradf.  [N.  Y.]  40;  2  Greenl.  Ev.  §  240;  2 
Washb.  Real  Prop.  648).   See  "Covenant." 

REAL  ESTATE.  Landed  property,  includ- 
ing  all  estates  and  Intereata  In  landa  which 

are  held  for  life  or  for  some  greater  estate, 
and  whether  such  lands  be  of  freehold  or 
copyhold  tenure.  Wharton. 

REAL-ESTATE  BROKER.  One  who  en- 
gages in  the  purchase  and  sale  of  real  estate 
as  a  business  and  occupation,  and  so  holds 
himself  out  to  the  pahUc  In  that  character 

and  capacity. 

REAL  EVIDENCE.  All  evidence  of  which 
things  (or  persons  regarded  as  things)  Is 

the  source;  evidence  arising  from  physical 
indications  or  appearances.  Thus,  the  pro- 
duction of  a  dead  body  la  real  evidence  of  the 
cotpiM  dtUcti. 

REAL  INJURY.  In  the  civil  law.  An  In- 
jury arising  from  an  unlawful  act  as  dis- 
tinguished from  a  verbal  injury,  which  waa 
done  by  words.  Halllte.  Civ.  Law,  bk.  t,  o. 

15,  notes  3,  4. 

REAL  LAW. 

 At  Common  Law.    A  popular  term 

used  to  denote  such  parts  of  the  system  of 
common  law  as  concern  or  relate  to  real 
property. 

—In  Civil  Law.  A  law  which  relates  to< 
tpedflc  property,  -whether  movable  or  Im- 
movable. 

If  real  law  In  any  given  case  relate  to 
Immovable  property,  it  is  limited  In  its  op- 
eration to  the  territory  within  which  that  is. 
situate,  real  estate  being,  both  by  the  com- 
[  men  and  continental  laws,  .subject  exclusive- 
ly to  the  laws  of  the  government  within, 
whoaa  terrtt<HT  It  la  altnate.  Starf,  Oonfl. . 
Lavra,  486,  488.  See  **Ln.  M  Sitae.** 

REAL  PARTY.  Practice  statuses  frequent-- 
ly  require  that  actions  be  brought  in  the 
name  of  the  "real  party  in  tntarest**  Aa  so  , 
need,  the  tsnn  meana  the  p«mn  lutTtnc  that 
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real  hf-npflcial  Interest  In  the  obligation  sned  ' 
ou.    Tlius.  the  assignee  of  a  demand  is  the 
real  party  in  interest  ( G8  N.  T.  SO),  as  is  [ 
the  person  for  whose  benefit  a  contract  is 
made  by  another  (138  N.  Y.  468:  112  N. 
T.  1). 

RBAL  PROPERTY.  Something  which  may 

be  held  by  tenure,  or  will  paaa  to  the  heir 
of  the  poeaeesor  at  his  death.  Instead  of  his 

executor,  IncUidinj;  lands,  tenements,  and 
hereditaments,  whether  the  latter  be  corpo- 
real or  incorporeal.  1  Atk.  GonT. 

In  respect  to  property,  "real"  and  "per- 
sonal" correspond  very  nearly  with  "immova- 
bles'  and  "movables"  of  the  civil  law.  By 
the  latter,  "biena"  is  a  general  term  for  prop- 
erty; and  them  are  elasellled  into  movable 
and  Immovable,  and  the  latter  nre  subdivid- 
ed into  corporeal  and  incorporeal.  Guyot, 
Rep.  Univ.  "Biens." 

By  "immovables"  the  civil  Taw  Intended 
property  which  could  not  be  removed  at  all, 
or  not  without  destroying  the  same,  togeth- 
er with  such  movables  as  are  fixed  to  the 
freehold,  or  have  been  so  fixed  and  are  in- 
tended to  be  again  unitrd  with  ft.  although 
at  the  time  severed  therefrom.  Tayl.  Civ. 
Law.  475. 

The  same  distinction  and  rules  of  law  as 
to  the  nature  and  divisions  of  property  are 
adopted  in  Scotland,  where,  as  by  the  Ro- 
man law.  another  epithet  Is  applied  to  im- 
movables. Th^  are  called  '^eritables."  and 
80  to  the  heir,  aa  distinguished  from  "mov- 
ables." which  go  to  executors  or  administra- 
tors. So,  rights  connected  with  or  affecting 
heritable  property,  such  as  tithes,  servitudes, 
and  (he  like,  are  themselves  heritable,  and  in 
this  it  coinddea  with  the  oommon  law.  Brik. 
Inst.  192. 

In  another  respect,  the  Scotch  cotncldes 

with  the  common  law,  in  declaring  grow^lng 
crops  of  annual  planting  and  culture  not  to 
be  heritable,  bat  to  go  to  executors,  etc.,  al- 
though so  far  a  part  of  the  real  estate  that 
they  would  pass  by  a  conveyance  of  the  land. 
Brsk.  Inst.  193;  Williams,  Ex'rs,  600. 

Though  the  term  "real,"  as  applied  to 
property,  in  distinction  from  "personal."  is 
now  so  fainiliar.  It  is  one  of  a  somewhat  re- 
cent introduction.  While  the  feudal  law  pre- 
vailed, the  terms  in  use  in  its  stead  were 
"lands."  "tenements."  or  "hereditaments;  ' 
•and  these  acquired  the  epithet  of  "real"  from 
/the  nature  of  the  remedy  applied  by  law  for 
'  the  recovery  of  them,  as  distinguished  from 
that  provided  in  ease  of  injnrfee.  contracts 
broken,  and  the  like.  In  the  one  case,  the 
claimant  or  demandant  recovered  the  real 
thing  sued  for, — the  land  itself. — ^while,  ordi- 
narily. In  the  other  he  could  only  reeover 
recompense  in  the  form  of  pecuniary  dam- 
ages. 

The  term,  it  is  said,  as  a  means  of  desig- 
nation, did  not  come  into  general  nse  until 

after  the  feudal  system  had  lo.*^!  Its  hold, 
nor  till  even  as  late  as  the  commencement 
of  the  seventeenth  century.  One  of  the  earli- 
est cases  in  which  the  courts  applied  the  dis- 
tinctive terms  of  "real"  and  "personal"  to  es- 
tates, without  any  words  of  explanation,  is 
^d  to  have  been  that  of  Wind  v.  Jekyl  (A. 


'  D.  1719)  1  P.  Wms.  575;  Williams.  Real 
Prop.  6,  7.   See  'Land;  •  "Tenement;"  "Her- 
I  editamanta;"  "Flxtnrea." 

REAL  REPRESENTATIVE.  He  who  rep- 
resents or  stands  in  the  place  of  another 
with  respect  to  hib  real  property  is  so  ternl- 
ed,  in  contradistinction  to  him  who  stands 
In  the  place  of  another  with  regard  to  his 
peraonal  property,  and  who  fa  tannad  the 

"personal  representative."  Thus,  the  hair  is 
the  real  representative  of  his  decsMed  aii- 
eeator.  and  the  executor  or  admlnlalrator  la 
the  peraraal  representative. 

REAL  RIGHT.  In  Scotch  law  That  whb  h 
entitles  him  who  is  vested  with  it  to  pos- 
sess the  subjet  t  as  his  own.  and,  if  in  the 
possession  of  another,  to  demand  from  Um 
its  actual  possession. 

It  Is  distinguished  from  a  personal  right 
which  is  that  of  action  against  a  debtor,  but 
without  any  right  In  the  enbjeet  whldi  the 
debtor  Is  obliged  to  transfer  to  him.  Real 
rights  aftect  the  subject  itself;  peraonal 
rights  are  founded  la  obUgatlon.  Brak.  InaL 

479. 

By  analogy,  the  right  which  a  claimant 
in  an  action  of  replevin  seeks  to  enforce  at 
common  law  would  be  a  real  one,  while  the 
compensation  which  a  plaiatlff  seeks  In  aa 

action  of  assuvipsif  or  of  trover,  baiBg  a 

pecuniary  one.  would  be  personal. 

REAL  SECURITY.  Security  consisting  of 
a  li«n  on  realty. 

REAL  SERVITUDE.   Praadial  aarvttnda 

(a.  «.) 

REAL  STATUTES.  In  the  civil  law.  Stat- 
utes which  have  property  for  their  principal 
object,  and  do  not  apeak  of  paraoDa^  aiseapt 
in  relation  to  proper^.  Story,  Ooat.  Lawa, 

§  13. 

REAL  THINGS,  or  THINGS  REAL.  In 

common  law.  Such  things  as  are  permanent, 
fixed,  and  immovable,  which  cannot  be  car 
ried  out  ot  their  place;  aa  laada  and  teBe> 

ments.  2  Bl.  Comm.  Things  stibstantlal 
and  immovable,  and  the  rights  and  profits 
annexed  to  or  issuing  out  of  them.  1  Steph. 
Comm.  156.  This  es^ression  is  in  strictness 
clearly  pleonastic,  the  sense  of  thing  (ret) 
bt'inc;  already  implipd  in  the  woril  "real." 
as  will  at  once  appear  by  giving  it  a  Latin 
form,  ret  realea* 

REAL  WARRANDICB.  In  Seolch  tew.  an 

in  feoffment  of  one  tenement  gtvan  in  aarait- 

ty  of  another. 

REAL  WRONG.  In  old  Bnglisb  law.  An 
injary  to  the  freehold. 

REALITY.  In  foreign  law.  That  quality  of 

laws  whi  h  (  t  nrerns  property  or  things 
iijnuc  ad  ran  xpcclant).  Story,  Confl.  Laws, 
S  16.  See  "Peraonallty.** 

REAUfl.  Aklngdom;  aeonntrr.  ITnnt. 
270;  4  Gampb.  289;  Roaa^  S87. 

REALTY.  A  term  soinetinios  used  as  nCO^ 
iective  noun  for  real  property  or  eatata. — 
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more  genentlly  to  imply  that  that  of  which  it 
is  tp<A»ii  to  of  the  nature  or  character  of 

real  property  or  estate. 

The  quality  of  being  real,  or  relating  to 
lands  and  teneimnti;  tbtass  reaL  l  Steph. 
Comm.  156. 

REASONABLE  ACT.  This  terra  signifies 
such  an  act  as  the  law  requires.  When  an 
act  is  unnecessary,  a  party  will  not  be  re- 
quired to  perform  it  as  a  reasonable  act  9 
Price,  48;  TelY.  44;  Platt»  Cor.  842.  157;  42 
Mo.  88. 

REASONABLE  AID.  The  ordinary  or  cus- 
tomary aids  were  so  termed.  See  "Aids." 

REASONABLE  AND  PROBABLE  CAUSE. 
A  term  sometimes  used  to  express  the  cause 
which  will  Justify  the  Institution  of  a  crlm> 
inal  piTOSSCUtlon.  It  does  not  appear  to  dif- 
fer in  meaning  from  "probable  cause."  which 
is  the  more  usual  expresslOB.  97  U.  8.  642. 
See  "Probable  Cause." 

REASONABLE  CARE.    Such  care  and  dili- 

sence  as  an  ordinarily  prudent  man  would 
•zerdse  under  the  saimi  elreomstances.  It 

is   synonymous  with  "ordinary  care."  34 

Wis.  318;  79  Ga.  44. 

The  term  is  altogether  a  relatlTe  one,  de- 
pendent on  the  circumstances,  and  the  na- 
ture of  the  duty  owed.    See  25  Md.  .'21. 

REASONABLE  DOUBT.  "The  term  rea- 
sonable doubt'  is  almost  Incapable  of  any 

df'flnltlon  which  will  add  much  to  what  the 
words  themselves  imply."  .Mitchrii,  .1.,  in  38 
Minn.  439. 

The  most  commonly  quoted  definition  is 
that  of  Chief  Justice  Shaw:  "An  abiding 
conviction  to  a  moral  certainty"  (5  Cui^li. 
(Mass.)  32U);  but  it  has  been  held  that 
**moral  certainty  Is  not  equlTSIent  to  an  ab- 
sence of  rpasonable  doubt"  (47  Ala.  78).  It 
has  l>een  delined  by  negation  as  not  a  vague 
or  whimsical  doubt  (34  Iowa.  520),  not  a 
mere  conjecture  (36  Ala.  211),  etc.  A  prac- 
tical definition  upheld  in  some  Jurisdictions 
is  that  it  is  such  a  doubt  as  would  cause  a 
man  to  hesitate  before  acting  in  his  own 
most  Important  business  concerns  f  10  Minn. 
I'^T)  ;  but  this  has  been  disapproved  (  1  Dak. 
4.'>2),  and,  in  general,  no  adirmative  equiva- 
lent has  ever  been  given  which  has  not  been 
disapmoved  In  another  jurisdiction. 

REASONABLE  PART.  In  old  English  law. 
That  ihwe  of  a  man's  goods  which  the  law 
gwre  to  his  wifs  and  dilldren  after  his  de- 
cease. Fltsh.  NM.  BreT.  122. 

REASONABLE  TIME.  The  term  is  entire- 
ty relative  and  dependent  on  circumstances. 
**Quam  tonffvm  debet  e»8e  rationabiJe  tempus 
non  (Ifflnititif  in  U'ij< .  s<  il  imuli  t  r.r  dix- 
cretione  juatidariorum.   Co.  LitL  60. 

REASSURANCE.  When  an  insurer  is  de- 
sirous of  lessening  his  liability,  he  may  pro- 
cure some  other  insurer  to  insure  him 
trom  losSk  lor  the  insurance  he  has  made. 
This  la  called  'Vsassorance.'' 


REATTACHMENT.  A  second  attachment 
of  him  who  was  formerly  attached,  and  dis- 
missed the  court  without  day,  by  the  not 
coming  of  the  Justices^  or  some  such  cas* 
ualtgr.  Res.  Oris.  8B. 

REBATE.   In  mercantile  law.  Discount; 

the  abatement  of  interest  in  consequence  of 
prompt  payment;  the  repayment  of  a  part 
on  compliance  with  some  condition. 

R  E BEL.  A  dtiaen  or  subject  who  unjustly 

and  unlawfully  takes  up  arms  against  the 
ronstituted  authorities  uf  the  nation,  to  de- 
prive them  of  the  supreme  power,  either  by 
resisting  their  lawful  and  constitutional  or- 
ders In  some  particular  matter,  or  to  impose 
on  them  conditions.  Vattel,  llv.  3,  §  32S.  In 
another  sense,  it  signifies  a  refusal  to  obey 
a  superior,  or  the  commands  of  a  court 

REBELLION.  In  criminal  hiw.  The  tak- 
ing up  arm.s  traitorously  against  tlio  govern- 
ment; the  forcible  opposition  ana  resistance 
to  the  laws  and  process  lawfully  Issued. 

If  the  rebellion  amount  to  treason,  it  is 
punished  l)y  the  laws  of  the  United  States 
With  death.  If  it  be  a  mere  resistance  of 
process,  it  la  generally  punished  by  fine  and 
Imprisonment.   See  Dalloz;  Pen.  Code.  209. 

REBELLION,  COMMISSION  OF.  In  old 
English  practice.  A  writ  Issutns  ont  of 
chancery  to  compel  the  defendant  to  appear. 

REBELLIOUS  ASSEMBLY.    A  gathering 

of  twelve  persons  or  more,  intending,  going 
about,  or  practicing  unlawfully  and  of  their 
own  authority  to  change  any  laws  of  the 
realm;  or  to  destroy  the  inclosure  of  any 
park  or  ground  Inclosed,  banks  of  flsh  ponds, 
poo's.  <-oiiduits.  etc.,  to  the  intent  the  same 
shall  remain  void,  or  that  they  shall  have 
way  in  any  of  the  said  grounds;  or  to  de- 
stroy the  deer  in  any  park,  fish  in  ponds, 
coneys  in  any  warren,  dove  houses,  etc.;  or 
to  burn  sacks  of  corn;  or  to  abate  rents  or 
prices  of  victuals,  etc    See  Cowell. 

REBOUTER.  To  repel  or  bar.  The  ac- 
tion of  the  heir  by  the  warranty  of  his  an- 
cestor is  called  to  *'rebnt"  or  "repeL" 

REBUS  SIC  STANTIBUS  (Lat.)  At  thlS 
point  of  aflCairs;  in  the  condition  of  thing& 

REBUT.  To  contradict:  to  do  away.  Thus, 
every  homicide  is  presumed  to  1)q  murder 
unless  the  contrary  appears  from  evidence 
which  proves  the  death;  and  this  presump- 
tion it  lies  on  the  defendant  to  rebut,  by 
showing  that  it  was  justlflable  or  excusaUeL 
Alls.  Sc.  Crim.  Law,  48. 

REBUTTABLE  PRESUMPTION.  Tn  the 
law  of  evidence.  A  presumption  which  may 
be  rebutted  by  evidence.  Otherwise  called  a 
"disputable"  presumption.  A  species  of  legal 
presumption  which  holds  Rood  until  dls* 
proved.  Best.  Ffes.  f  26;  1  Oreenl.  Bv.  1  88. 

REBUTTER.  In  pleading.  The  defend- 
ant's third  pleading,  being  his  answer  to  the 
surrejoinder. 
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REBUTTING  EVIDENCE.  That  evidencB 
which  Is  given  by  a  party  in  th«  canae  to 

explain,  repel,  counteract,  or  (lisprdvc  facts 
given  in  evidence  on  tlie  other  sitU-.  The 
term  "rehuttinK  evidence"  Is  more  particu- 
larly applied  to  that  evidence  siven  by  the 
plaintiff  to  explain  or  repd  tlie  avldenoe 
given  by  the  defendant 

RECALL  A  JUDGMENT.  To  revrrsf  a 
Judgment  on  a  matter  of  fact.  The  Judg- 
ment is  then  said  to  be  recalled  or  revoked; 
and  wlien  it  is  reversed  for  an  error  of  law, 
it  is  said  simply  to  be  reversed,  quod  ju- 
dicium rever»etur, 

RECAPTION.   The  act  of  a  person  who 

has  been  deprived  of  the  rnf?tody  of  another, 
to  which  he  is  legally  t  nlitlcd.  by  which  he 
peaceably  roKains  the  (  ustndy  of  such  per- 
son; or  of  the  owner  of  personal  or  real 
propoty.  who  has  bMft  daprlved  of  Us  pos- 
•eaalon.  by  which  he  peaceably  retakee  poa- 
flPRsion. 

The  rule  of  law  is  that  one  who  has  been 
wrongfully  deprived  of  a  person  to  whose 
custody  he  has  a  right  (3  Bl.  Comm.  4;  15 

Barb.  [N.  Y.I  ]?.  i-i.k.  iMaps.l  19 
Ga.  27).  or  of  property,  real  or  personal,  to 
the  possession  of  which  he  is  entitled  (11 
N.  U.  o40;  13  Wend.  IN.  Y.|  256;  25  Vt. 
620;  18  Minn.  SBS;  5  Watts  fPa.!  543),  may, 
without  legal  jiroi  ess.  retal\e  the  same 
wherever  he  may  tliul  it.  if  hi-  <  an  do  so 
without  a  breach  ol   the  i  ill  Pick. 

[MasB.J  387;  73  N.  Y.  529).  thuuKh  it  is  held 
In  England  (10  C.  B.  (N.  S.|  713).  and  In 
gr.nie  states      Rami.  I  Va.  |  l"?:  .".:)  ill. 
that  so  much  force  as  is  necessary  may  be 
need. 

RECAPTURE.  The  recovery  from  the 
enemy,  by  a  friendly  force,  of  a  prtee  by 

him  captured. 

RECEDITURA  PLACITIS  JURISfPOTIUS 
quam  Injuriae  et  dellcta  maneant  tmpunKa. 

Positive  rules  of  law  will  be  receded  from 
rather  than  crimes  and  wrongs  should  re- 
main unpunishe<l.  Uar.  .Max.  r«  ^.  12:  Hrnoni, 
Leg.  Max.  (3d  London  Ed.)  9.  This  applies 
only  to  such  maxims  as  are  called  plarifa 
jiirifi.  These  will  lie  dispensed  with  rather 
than  crimes  sliouhl  .i;o  unpunished,  quia  sahis 
popiiit  su]ifr<'nia  /c.r.  iiecause  the  publlc  Safety 

is  the  supreme  law. 

RECEIPTOR.  In  Massacbusetta.  A  name 
given  to  the  person  who,  on  a  trustee  process 

being  is.'^upd  and  goods  atfacheil.  hccomefi 
surety  to  the  sheriff  to  have  them  forthcom- 
ing on  demand,  or  In  time  to  respond  the 
Judgment,  when  the  cxerution  shall  be  is- 
Bned;  upon  which  the  goods  are  balled  to 
him.  Story.  Ballm.  8  124.  See  "Attach 
ment." 

RECEIVER.  One  who  receives  money  to 
the  use  of  another  to  render  an  account. 
Story,  Eq.  Jur.  S  44r.. 

A  person  standing  indifferent  between  the 
parties,  who  is  appointed  by  the  court  to  take 
the  charge  and  management  of  property 
pending  litigation,  or  for  the  benefit  of  the 


peraona  who  may  ultimately  be  entitled  to 

It.   1«  Wend.  CN.  T.)  4«1. 

Receivers  are  appointed  in  various  pro- 
ceediuiis  and  for  various  special  purposeSk 
but  till'  .general  design  of  a  receiver  Is  to 
hold  and  protect  the  subject  of  litigation, 
whether  it  be  specific  property,  or  fha  aegete 
of  an  Insolvent. 

RECEIVER  GENERAL  OF  THE  DUCHY 
of  Lancaster.  An  officer  of  the  duchy  court, 
who  coUecta  all  the  revenues,  fines,  forfeit- 
ures, and  aaaessmento;  within  the  duchy.  ■ 

RECEIVER  GENERAL  OF  THE  PUBLIC 
revenue.  In  I-^nglish  law.  An  oflicer  ap- 
pointed in  every  county  to  receive  the  taxes 
granted  by  parliament,  and  remit  the  money 
to  the  treasnry. 

RECEIVER  OF  THE  FINES.   An  English 

offl<er  who  itreives  the  money  from  persons 
who  compound  with  the  crown  on  original 
wrlta  Bued  out  of  chancery.  Wharton. 

RECEIVERS  AND  TRIERS  OP  PETI- 

tions.  The  mode  of  receiving  and  trying  pe- 
titions to  parliament  was  formerly  judicial 
rather  than  legislative,  and  the  triers  were 
committees  of  prelates,  peers,  and  Judgea. 
and.  latterly,  of  the  members  generally. 
Brown. 

RECEIVERS'  CERTIFICATES.  CerUfi- 

'■ates  of  indebtedness  issued  by  a  receiver,  aa 
surety  for  money  borrowed,  to  rarry  on  tho 
receivership.  They  are  usually  made  a  first 
lien  on  the  property.  See  117  V.  8.  434. 

RECEIVERS  OP  WRECK.  Persons  ap- 
pointed by  the  English  board  of  trade.  The 
duties  of  a  receiver  of  wreck  are  to  taite 
teps  for  the  preservation  of  any  vessel 
stranded  or  in  distress  within  his  dictrict; 
to  receive  and  take  possession  of  all  artlclea 
washed  on  shore  from  the  vessel ;  to  use 
force  for  the  suppres.sion  of  |)Iiiii(ier  and  dis- 
order; to  Institute  an  examination  on  oatik 
with  respect  to  the  vessel;  and.  if  neoes- 
.sary,  to  Bell  the  venel.  cargo^  or  wreck. 
.Merch.  Ship.  Act  1854,  |  439  et  seQ. 

RECEIVING  STOLEN  GOODS.  Tho  of- 
fense of  receiving  stolen  goods,  knowing 
them  to  have  been  stolen. 

(-1 )  The  property  must  have  been  received, 
but  conKtru(tive  reiclpt  i.s  sufficient  (95  N. 
('.  CL'i. ;  <;  Vox.  i\  C.  :]Tt'3).  and  at  common 
law  it  must  have  been  received  from  the 
thief  (18  Ired.  [N.  C.|  388);  but  under  the 
statutes,  the  rule  seems  otherwise  ( rtR  Fla. 
:! :  L'  Neb.  727  » .  (  2  >  The  property  must  have 
hi  en.  at  the  time,  stolen  i»ioperty  in  fact 
and  law.  9  Cush.  284.  (3)  The  receiver 
must  know  at  the  time  that  It  was  stolen 
(7S  N.  C.  491;  «0  111.  119).  but  knowledge  of 
circiunstances  from  which  atiy  man  of  or- 
dinary observation  could  have  known  that  it 
was  stolen  is  enough  (33  Ala.  434;  96  Iowa, 
299) .  <4>  The  property  moat  be  received  with 
fraudtilent  Intent,  but  the  Intent  need  not 
be  liivri  lausii.  an  intent  to  aid  the  thief 
being  sufficient.  101  III.  16;  26  Tex.  App. 
205.  An  intent  to  hold  for  a  reward  is  a 
fraudulent  intent  37  Ohio  St  6S. 
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RECENS  8ECTA  (or  IN8ECUTI0)  (Law 
Lat.)  !a  old  BBslldi  Imw.  Fre^  milt;  frerii 

pursuit:  pursuit  of  a  thiof  inmiftHatPly  after 
the  discovery  of  the  robbery.  1  Bl.  Comm. 
297. 

RECEPTUS  (Lat.)  In  clvlllaw.  The  name 
aometlmes  given  to  an  arbitrator,  because 
he  bad  been  received  or  choeen  to  settle  the 
dlfTerencea  between  the  parties.  Dig.  4.  8; 

Code.  2.  56. 

RECESSION.  A  regrant;  the  act  of  re- 
tniteing  the  title  of  a  country  to  a  govern- 
ment which  formerly  held  it,  by  one  which 
has  it  at  the  time;  as,  the  recession  of 
Louisiana,  whirh  toolv  place  by  the  treaty  be- 
tween France  and  Spain,  ol  October  1.  1800. 
See  2  White.  Coll.  516. 

RECE88U8  (Latham  irrfdfrv. to  go  back). 

In  old  English. law.  A  goinp  from;  a  going 
off  or  out  of  land.  Cinu  libvro  accessu  et 
reccssu,  with  free  acce.ss  and  rfceea  [Ingress 

and  ocrrss).    Bracton,  fol.  231b. 

RECESSUS  MARIS  (Lat.)  In  old  BngUsh 
law.  A  going  back;  reliction  or  retreat  of 
the  sea.  Hale  de  Jur.  Mar.  par.  1,  c.  6. 

RECETOUR,  or  RECETTOUR  (Law  Fr.) 
In  old  Knglish  law.  A  reteiver  or  harborer 
of  a  felon ;  an  accessary  after  the  fact  Britt. 
c.  24.  One  who  received  and  concealed  a  re- 
turned outlaw.  Id.  c.  12. 

RECETTEMENT  (Law  Fr.)  In  old  English 
law.  Hcf fiptnitnt;  the  receiving  and  har- 
boring a  felon.  Del  cottaenlment  ou  del  re- 
eettetnent  de  ceux  felont  o  efcient.  of  con^ 
senting  to  or  harboring  such  felons  know- 
ingly.   Rritt.  c.  1. 

RECHASER  (I^w  Fr.)  To  drive  back.  Y. 
B.  M.  11  Hen.  VI.  4. 

RECHATE  (Law  Fr.)  Ransom.  Faire  re- 
cluu'  du  char  et  elu  saunh,  to  make  ransom 
of  flesh  and  of  blood.  T.  B.  M.  7  Edw.  If.  214. 

« 

RECHATER(LawFr.)  To  ransom;  to  buy 
back.  Kelbam. 

RECIDIVE.  In  French  law.  Tlu-  state  of 
an  individual  who  commits  a  crime  or  mis- 
demeanor, after  having  once  been  condemned 

for  a  rrirtK'  or  miKdempannr :  a  rf-Iapsp. 

Many  Matutfs  provide  that,  for  a  second 
offense,  punishment  shall  be  increased.  In 
those  cases  the  indictment  should  set  forth 
the  crime  or  miBdemeanor  as  a  second  of- 
fense. 

The  second  offense  must  have  been  com- 
mitted after  the  conviction  for  the  first.  A 
defendant  could  not  be  convicted  of  a  second 
offense,  as  such,  until  after  he  had  suffered 
a  pnnlshment  for  the  first  Dallos. 

RECIPROCAL  CONTRACT.  In  civil  law. 
One  by  which  the  parties  enter  into  mutual 
engagements. 

They  are  divided  into  perfect  and  Imper- 
fect. When  they  are  perfectly  reciprocal, 
the  obligation  of  each  of  the  parties  is  equal- 
ly a  principal  part  of  the  contract,  such  as 
sale,  partnership,  etc.  Contracts  Imperfectly 


reciprocal  are  those  in  which  the  obligation 
of  one  of  the  parties  only  Is  a  principal  ob* 

ligation  of  the  contract:  as.  mandate,  de- 
posit, loan  for  use.  and  the  like.  In  all  re- 
ciprocal (oiitracts.  the  con.sent  of  the  parties 
must  be  expressed.  Potb.  Obi.  note  9;  Civ. 
Code  La.  arts.  1758. 1759. 

RECIPROCITY.  Mutuality:  State.  «naUty. 
or  character  of  that  which  is  reciprocal. 

RECITAL.  The  repetition  of  some  former 
writing,  or  the  statement  Of  something  which 
has  been  done.  It  is  useful  to  explain  mat- 
ters of  fact  which  are  necessary  to  make  the 
transaction  intelligible.   2  Bl.  Comm.  298. 

 In  Contracts.  The  preliminary  state- 
ment of  facts  explanatory  of  the  purpose  for 
which  the  contract  is  made,  or  the  reasons 
which  led  to  its  execution. 

In  Pleading.   A  statement  of  matter 
introductory  to  an  averment 

RECLAIM.  To  dfuiand  a.galn;  to  Insist 
upon  a  right;  as,  when  a  defendant  for  a 
consideration  received  from  the  plalntitt  has 

covenanted  to  do  an  act,  and  fails  to  do  It, 
the  plaintiff  may  l)ring  covenant  for  the 
breach,  or  nssumpxii  to  reclaim  the  contrid* 
eratlon.   1  Caines  (N.  Y.)  47. 

RECLAIMING  BILL.  In  Scotch  law.  A 
petition  for  review  of  an  Interlocutor,  pro- 
nounced in  a  sheriff's  or  other  iiift  rior  court. 
It  recites  verbatim  the  interlocutor,  and, 
after  a  written  argument,  ends  with  a  prayer 
for  the  recall  or  alteration  of  the  interlocu- 
tor, in  whole  or  in  parL  Bell.  Diet  "Re- 
claiming Petition;"  Shaw,  Dig.  894. 

RECOGNITION.  Adnptinn;  ratification  («/. 
v.)  An  aclinowledgment  that  something 
which  has  been  done  by  one  man  In  the 
name  of  another  was  done  by  authority  of 

the  latter. 

A  recognition  by  the  principal  of  the 
agency  of  another  in  the  particular  fnstance. 
or  in  similar  instances,  is  evidence  of  the 

authority  of  the  agent,  so  that  the  recogni- 
tion may  be  either  express  or  implied.  As 
an  instance  of  an  implied  recognition  may 
be  mentioned  the  case  of  one  who  subscrities 
policies  In  the  name  of  another,  and.  upon 
a  loss  happening,  the  latter  pays  the  amount. 
1  Campb.  43.  note  (a);  4  Campb.  88;  1 
Bsp.  61. 

RBCOQNITIONE  ADNULLANDA  PER  VIM 

et  duritiem  facta.  .\  writ  to  the  Justicps  of 
the  coniinori  bench  lor  sending  a  record 
touching  a  recognizance,  which  the  recog- 
nizor suggests  was  acknowledged  by  force 
and  duress;  that  if  it  so  appear  the  recog* 
nlzance  may  he  annulled.  Reg.  Orig.  188. 

RECOGNITORS.  In  FnL-llsh  law.  The 
name  by  which  the  Jurors  impanelled  on  an 
assise  are  known.  17  Serg.  ft  R.  (Fa.)  174. 

RECOGNIZANCE.  An  obligation  of  rec- 
ord, entered  Into  before  a  court  or  officer 
duly  authorized  for  that  purpose,  with  a  con- 
•  lition  to  do  some  act  required  by  law,  which 
is  therein  speclfled.  2  Bl.  Comm.  341. 

The  liability  of  ball  above  In  civil  cases. 
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and  of  the  Ml  In  all  cases  In  criminal  mat- 

terB,  must  be  pvidpncod  by  a  rccopnlzance,  as 
tbe  shorlff  has  no  power  to  <li»charge  upon 
a  bail  bund  being  given  to  him  In  fheae  obms. 
See  4  Bl.  Comm.  297. 

RECOGNIZE.  To  try;  to  examine  in  order 
to  determine  the  truth  of  a  matter.  3  Bl. 
Comm.  Append.  No.  III.  §  4:   Bracton,  179. 

To  enter  Into  a  reooi;nizance. 

RECOGNIZEE.  He  for  whose  use  a  recog- 
nixance  has  been  taken. 

RECOGNIZOR.  He  who  enters  Into  a  re* 
cognisance. 

RECOLEMENT.  In  Frenc  h  law.  The  read- 
ing and  re-examination  by  a  witness  of  a 
deposition,  and  his  persistence  in  the  same, 
or  his  making  nnrh  alteration  as  his  better 
recollection  may  enable  him  to  do  after  hav- 
ing rt-ad  his  deposition.  Without  surh  re- 
examination, tbe  deirasition  is  void.  Poth. 
Proc  Crtm.  i  4,  art  4. 

RECOMMENDATION.  A  commendatory 
acTount  Kiven  by  a  person  of  another  to  a 

third  person. 
 In  Feudal  Law.  A  transfer  of  allodtal 

lands  by  the  o\*Tier  to  the  king,  and  the  re- 
turn of  the  same  to  be  held  on  fetidal  tenure. 

RECOMMENDATORY.  Advisory.  '  Preca 
tory"  Is  the  more  usual  term. 

RECOMPENSATION.  In  Scotch  law.  An 
allegation  by  tbe  plaintiff  of  compensation 
on  his  part,  made  in  answer  to  a  compensa* 

tion  or  .'iot  off  pli  adi  ii  ity  the  defendant  in 
answer  to  the  plaintiffs  demand. 

RECOMPENSE.  A  reward  for  services; 
remuneration  for  goods  or  other  property. 

In  maritime  law.  thiTo  is  a  distinction  be- 
tween "recompense"  and  "restitution."  When 
goods  have  been  lost  by  Jettison.  If  at  any 
subsequent  period  of  the  voyage  the  remain- 
der of  the  cargo  he  lost,  the  owner  of  the 
goods  lost  by  jettison  cannot  claim  restitu- 
tion from  the  owners  of  the  other  goods; 
but  In  the  case  of  expenses  Incurred  with  a 
view  to  the  genera!  In  n .  nt.  It  Is  dear  that 
they  ought  to  be  luaile  j^ood  to  the  party, 
ulit'ther  be  be  an  agent  employed  by  the 
master  in  a  foreign  port,  or  the  shipowner 
himselt. 

RECOMPENSE  OF  RECOVERY  IN 

value.  A  phrase  applied  to  the  matter  re- 
covered in  a  common  recovery,  after  the 
vouchee  has  disappeared,  and  Judgment  is 
given  for  the  demandant.  2  Bouv.  Inst  note 
2098. 

RECONDUCTION.  In  civil  law.  A  renew- 
ing of  a  former  lease;  relocation.  Dig.  19. 
2.  13.  11;  Code  Nap.  arts.  1787-1740. 

RECONTINUANCE.  This  word  s.-oms  to 
be  used  to  signify  that  a  person  has  recov- 
ered an  incorjioreal  bereditament  of  which 
he  had  been  wrongfully  deprived.  Thus,  "A. 
Is  disseised  of  a  mannor,  whereunto  an 
adTowson  is  appendant,  an  estranger  [i.  e.. 


neither  A.  nor  the  disseisor]  nsarpes  to  the 

advowson;  if  the  dlsselicr  [\.]  enter  into 
tbe  mannor,  the  advowson  is  recontinued 
again,  which  was  severed  by  the  usurpation. 
•  •  •  And  80  note  a  dlversitle  between  a 
reoontlnnance  and  a  remitter;  for  a  remitter 
cannot  be  properly,  tiniesse  there  be  two 
titles;  but  a  recontlnuauce  may  be  where 
there  Is  hat  one."  Go.  Utt  868b. 

RECONVENIRE  (I^t.)  In  the  canon  and 

civil  law.  To  make  a  cross  demand  upon  the 
avtor  or  plaintiff.  4  Hceve,  Hist.  Eng.  Law, 
14,  and  note  (r.) 

RECONVENTIO  (Lat.  from  reeonrrnire,  q. 

'•,  1  In  the  civil  and  canon  law.  A  cross 
demand  by  the  reus  (defendant)  upon  the 
actor  (plaintiff);  a  proceeding  in  the  nature 
of  a  cross  hill  in  equity.  Halifax,  Anal,  blc 
3.  c.  1.  note  40;  Calv.  Lex;  Fleta,  lib.  4.  c. 
22.  S  9:  (;ill).  For.  Rom.  45.  4^:  Story.  Kq. 
Pi.  9  402.  Considered  to  be  the  origin  of  a 
cross  bill.  Id. 

RECONVENTION. 

 In  the  Civil  Law.    A  species  Of  CTOSS 

bill.    Story.  Eq.  PI.  §  4ii2. 

 In  Louisiana  and  Texas.  A  plea  in  the 

nature  of  set-off,  by  which  any  matter  con* 
nected  with  or  incident  to  the  snbjeet  of 
the  main  action  may  be  asserted.   See  11 

La.  30!<;      Tex.  r>U2. 

RECONVERSION.  That  imaginary  pro- 
cess by  which  a  prior  constructive  conver- 
sion is  annulled,  and  the  converted  property 
restored,  in  contemplation  of  law,  to  Its  oris* 
inal  state.  Rapalje  * 

REltoPILACION  DE  INDIAS  (Spant.^hh  A 
collection  of  Spanish  colonial  law,  promul- 
gated A.  D.  1680.  See  Schmidt,  Civ.  Law, 
introd.  94. 

RECORD.  Record,  In  its  broadest  sense, 
is  a  memorial,  public  or  private,  of  what  has 
been  done.  It  Is  ordinarily  applied  to  piil)Iic 
records  only.  In  which  sense  It'is  a  written 
memorial  made  by  a  public  offloer.  judicial, 
lef;islati\ e,  or  executive,  authorized  by  law 
to  perform  that  function,  and  intended  to 
serve  as  evidence  of  something  written,  said, 
or  done.  6  Call  (Va.)  78;  1  Dana  (Ky.)  595. 

Any  record  required  by  law  to  be  kept  by 
an  officer,  or  which  he  keeps  as  nec  «  ssary 
or  convenient  to  tbe  dlseharMe  of  his  ofQcial 
dutv.  is  a  publie  record.  1.')  Wall.  (U.  S.) 
123;  123  Ind.  197;  1  Pa.  St.  224. 

.V  Judicial  record  is  tbe  written  memorial 
of  proceedings  had  in  court,  kept  1^  the 
proper  officers  of  the  court. 

Tbe  common-law  record  was  an  enroll- 
ment of  the  pleadings,  a  statement  in  formal 
language  of  each  proceeding  had  in  the 
progress  of  the  cause,  and  the  Judgment. 
Steph.  PI.  61. 

The  more  common  modem  practice  Is  to 
file  the  pleadings,  etr.,  with  the  clerk's  en- 
tries of  proeeedings  on  the  trial  without 
enrollment. 

 In  Appellate  Practice.  The  term  "rec* 

ord"  la  used  in  two  senses,  as  oomprlslns, 
generally,  all  the  matters  oertlfled  and  trans- 
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mltted  by  tbe  Umer  court  to  show  the  pro- 
ceedings therein,  and  in  a  more  limited  sense 
as  signifying  only  the  record  proper,  and  not 
the  abetraei  or  bill  of  exceptions.   In  this 

limited  sense.  It  Includes  the  pleadings  (22 
111.  326),  the  process,  and  the  return  thereof 
(22  Me.  442).  the  verdict  (60  111.  App.  580) 

or  findings  (34  Minn.  330)»  and  Judgment 
(M  III.  App.  580),  bnt  not  the  eler1t*s  min- 
utes (94  N.  Y.  508).  the  opinion  of  the  court 
Whvw  (140  111.  637).  interlocutory  motions 
or  orders  (82  Ind.  684;  109  111.  UB),  the  erl- 
dencp  12?,  Mich.  526;  91  U.  S.  127).  though 
docuuieutury  (87  Ind.  221)  nor  the  iustruc- 
ttoDB  (7»  U.  &  66S;  119  Ind. -85). 

RECORD,  CONVEYANCES  BY.  Extraor- 
dinary assurances;  as  private  acts  of  par' 
liament,  and  royal  grants, 

RECORD,  COURTS  OP.  Those  whose  Ju- 
dicial acts  and  proceedings  are  enrolled  in 
parchment,  for  a  perpetual  memorial  and 
testimony,  which  rolls  are  called  the  "rec- 
ords of  the  court,"  and  are  of  such  high 
and  siiperemincnt  authority  that  their  truth 
Is  notio  be  called  In  question.  Every  court 
of  record  has  authority  to  fine  and  imprison 
ft»r  oontempt  of  Ita  antiiorlty.  8  Broom  *H. 
Comm.  81,  80.  See  'XJonrt" 

RECORD,  DEBTS  OF.  Thoso  which  ap- 
pear to  be  due  by  the  evidence  of  a  court  of 
record:  such  as  a  judgment.  recognilSBCet 
etc.   2  Broom  &  H.  Comm.  655. 

RECORD  OF  NISi  PRIUS.  In  English 
law.  A  transcript  from  the  issue  roll.  It 
contains  a  copy  of  the  plsadlncs  and  lasne. 

Steph.  PI.  V)',. 

RECORD,  TRIAL  BY.    See  "Trial." 

RECOROA  8UNT  VE8TIQIA  VETU8TA- 
tl«  et  veritatia.  Records  are  Testlfea  of  an- 
tHiQltjr  nnd  tnith.  8Boll«,8»8. 

RECORDARI.  A  writ  in  vogue  in  North 
Carolina  to  bring  up  the  proceedings  of  a 
Joflttoe  of  the  peace  Into  a  court  of  record. 

It  is  an  adoption  of  the  English  writ,  A'r- 
cordari  facias  loquelam  (q.  v.)  It  is  used  to 
review  matters  apparent  of  record,  or  when 
the  remedy  by  appeal  is  lost  without  the 
fault  of  the  party,  its  general  nature  and 
scope  being  similar  to  that  of  certiorari.  See 
65  N.  C.  211:  S2  N.  C.  2?Sr.  SO  X.  C.  19S. 

RECORDARI  FACIAS  LOQUELAM  (Lat.) 
In  Ehigllsh  practice.  A  writ  commanding 
the  sheriff  that  he  cause  the  plaint  to  be 
recorded  which  is  in  his  county,  without 
writ,  between  the  parties  there  named,  of 
tlie  cattle,  goods,  and  chattels  of  the  com- 
plainant taken  and  unjustly  distrained  as  It 
is  said,  and  that  he  have  the  said  record 
before  the  court  on  a  day  therein  named, 
and  that  be  preflz  the  same  day  to  the  par- 
tle.';.  that  then  they  may  be  thern  ready  to 
proceed  in  the  same  plaint  2  Sellon,  Prac. 
168. 

RECORDATUR  (Lat)  An  order  or  allow- 
ance that  the  verdict  returned  on  the  nisi 
priu«  roll  be  recorded.  Bac.  Abr.  "Arbitra- 
(D). 


RECORDER.  A  judicial  officer  of  some 

cities,  possessing  generally  the  powers  and 
authority  of  a  Judge.  3  Yeates  (Pa.)  300; 
4  Dall.  (Pa.)  899.    But  see  1  Const  (& 

C.)  45. 

The  recorder  in  New  York  city  Is  the  chief 
judge  of  the  criminal  courts.  There  are  re- 
corders in  various  other  cities  in  New  York 
state,  and  also  In  the  counties  thereof,  bav- 

Ing  various  powers.   See  Rev.  St.  N.  Y. 

Anciently,  "recorder"  signified  to  recite  or 
testify  on  recollection,  as  occasion  might 
require,  what  had  previously  passed  in  court; 
and  this  was  the  duty  of  the  judges,  thence 
called  "recordeurs."    Steph.  PI.  note  11. 

An  officer  appointed  to  make  record  or 
enrollment  of  deeds  and  other  legal  Inatni' 
BMota  anthorlMd  by  law  to  be  reoorded. 

RBCOUPE,  or  RECOOP  (from  Law  Fr.  rs- 

couper,  to  cut  again,  or  to  cut  out  and  keep 
back).  To  diminish  a  claim  for  damages 
by  cutting  out  or  keeping  back  a  part.  Cow- 
ell  interprets  it,  "to  defalk  or  discount" 
Where  a  man  had  ten  pounds  Issuing  out 
of  certain  lands,  and  be  ffiiseised  the  tenant 
of  the  land,  in  an  assise  brought  by  tbe 
disseisee,  the  disseisor  might  recoupe  the 
rent  in  the  damages,  in  order  to  avoid  cir- 
cuity of  action.  5  Coke.  80a.  An  executor 
f/e  son  tori  is  not  allow(>(l  to  retain  or  re- 
coupe  any  part  of  the  deceased's  goods  to  sat- 
isfy his  own  delbt  Id.;  8  Campb.  888. 

This  old  word  has  been  revived  to  a  coUp 
siderable  extent  in  modern  law.  "Where  a 
man  brings  an  action  for  breach  of  a  <  on- 
tract  between  him  and  the  defendant  and 
the  latter  can  show  that  some  stlpnlatlon 
In  the  same  contract  was  made  by  the  plain- 
tiff, which  he  has  violated,  the  defendant 
may  If  be  choose.  Instead  of  suing  In  his 
turn,  recoupe  his  damages,  arising  from  the 
breach  committed  by  the  plaintiff,  whether 
they  hi-  Ii(iui(lated  or  not.  The  law  will 
cut  ofl  so  much  of  the  plalntifl's  claim  as 
tbe  cross  damages  may  emit  to."  Gowen, 
J..  22  Wend.  (N.  T.)  186.  Bee  "lleoonp- 
ment." 

RECOUPMENT  (Fr.  reeouper,  to  cut 
again).    In  practice.   That  right  of  the  d»> 

fendant.  In  the  .^ame  action,  to  claim  dam- 
ages from  the  plaintiff,  either  because  he 
has  not  compiled  with  some  cross  obUgap 
tlon  of  the  contract  ujmn  which  he  sues,  or 
because  he  has  violated  some  duty  which 
the  law  Imposed  upon  hlin  in  the  making  or 
performance  of  that  contract  4  Wend.  (N. 
Y.)  483;  8  Wend.  (N.  Y.)  109:  10  Barb.  (N. 
Y.)  55;  13  N.  V.  151;  3  Ind.  72.  265;  4  lud. 
533;  7  Ind.  200;  9  Ind.  47o:  7  Ala.  (N.  S.) 
753:  18  Ala.  (N.  8.)  5S7:  16  Ala.  (N.  8.)  881; 
27  Ala.  (N.  S.)  574;  12  Ark.  699;  16  Ark.  97; 
17  Ark.  270:  6  B.  .Mon.  <Ky.)  528;  13  B. 
.Mon.  (Kv. )  239:  15  B.  Mon.  ( Kv. )  4.')4:  3 
Mich.  281:  4  Mich.  619;  39  Me.  883;  16  111. 
495:  11  Mo.  415:  18  Mo.  868;  86  Mo.  480. 

"Recoupment  \s  distinguished  from  set-off 
in  these  three  essential  particulars:  (1)  In 
being  confined  to  matters  arising  out  of  and 
connected  with  the  transaction  or  contract 
on  which  suit  is  brought;  (2)  in  having  no 
regard  to  whether  such  matters  are  Uqul- 
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dated  or  unliquidated;  (3)  in  not  being 
the  subject  of  statutory  regulation,  but  con- 
trolled by  the  common  law."  3  Mich.  281. 
Recoupment  belongs  to  cases  where  the  same 
contract  lays  mutual  duties  and  obligations 
on  two  parties,  and  on  an  action  by  one  for 
a  breach  of  duty,  the  other  presents  a  claim 
of  breach  of  duty  under  the  same  contract. 
In  set-off,  the  position  of  the  defendant  is 
that,  though  he  may  owe  the  plaintiff  what 
he  claims,  a  part  or  the  whole  of  such  debt 
is  paid  in  reason  and  justice  by  a  distinct 
unconnected  debt  which  plaintiff  owes  him. 

2  Pars.  Cent.  740. 
This  is  not  a  new  title  in  the  law.  although  : 

It  seems  recently  to  have  assumed  a  new  , 
signlflcation.    Originally  it  implied  a  mere  ' 
deduction  from  the  claim  of  the  plaintiff,  on 
account  of  payment  in  whole  or  in  part,  or 
a  former  recovery,  or  some  analogous  fact. 

3  Coke,  65;  4  Coke.  94;  5  Coke,  2.  31; 
11  Coke.  51.  52.  See  note  to  6  Nev.  & 
M.  467;  Viner.  Abr.  "Discount,"  pi.  3,  4, 
9,  10;  28  Vt.  413.  This  meaning  has  been 
retained  in  many  modern  cases,  but  under 
the  name  of  "deduction"  or  "reduction  of 
damagps."  11  Kast.  232;  1  Maule  &  S.  318, 
323;  5  Maule  &  S.  6.  10;  4  Burrows,  2133. 
See  "Set  off." 

RECOURSE.   See  "Without  Recourse." 

RECOUSSE  (Kr.)  In  French  law.  Recap- 
ture.   Emerig.  Tr.  des  Assur.  c.  12,  §  23. 

RECOVEREE.  In  old  conveyancing.  The 
party  who  suffered  a  common  recovery. 

RECOVERER.  The  demandant  in  a  com- 
mon recovery,  after  judgment  has  been  given 
in  his  favor,  assumes  the  name  of  "recov- 
erer." 

RECOVERY.  The  restoration  of  a  former 
right,  by  the  solemn  judgment  of  a  court 
of  justice.    3  Murph.  ( N.  C.)  169. 

A  common  recovery  is  a  judgment  obtained 
in  a  fictitious  suit,  brought  against  the  ten- 
ant of  the  freehold,  in  consequence  of  a  de- 
fault made  by  the  person  who  is  last  vouched 
to  warranty  in  such  suit.   Bac.  Tr.  148. 

A  true  recovery,  usually  known  by  the 
name  of  "recovery"  simply,  is  the  procuring 
a  former  right  by  the  judgment  of  a  court 
of  competent  Jurisdiction;  as,  for  example, 
when  judgment  is  given  in  favor  of  the 
plaintiff  when  he  seeks  to  recover  a  thing 
or  a  right. 

Common  recoveries  are  considered  as  mere 
forms  of  conveyance  or  common  assurances. 
Although  a  common  recovery  is  a  fictitious 
suit,  yet  the  i>ame  mode  of  proceeding  must 
be  pursued,  and  all  the  forms  strictly  ad- 
hered to.  which  are  neiressary  to  be  ob- 
served in  an  adversary  suit.  The  first  thing, 
therefore,  npcessary  to  be  done  in  suffering 
a  common  recovery  is  that  the  person  who  is 
to  be  the  demandant,  and  to  whom  the 
lands  are  to  be  adjudged,  would  sue  out  a 
writ  or  itrorripc  against  the  tenant  of  the 
freehold;  wlntnce  such  tenant  Is  usually 
called  the  "tenant  to  the  praecipe."  In  obe- 
dience to  this  writ,  the  tenant  appears  in 
court,  either  in  person  or  by  his  attorney; 


but.  instead  of  defending  the  title  to  the  land 
himself,  he  calls  on  some  other  person,  who. 
upon  the  original  purchase,  is  supposed  to 
have  warranted  the  title,  and  prays  that  the 
person  may  be  called  in  to  defend  the  title 
which  he  warranted,  or  otherwise  to  give  the 
tenant  lands  of  equal  value  to  those  he  shall 
lose  by  the  defect  of  his  warranty.    This  is 
called  the  "voucher  vocalia."  or  "callinf:  to 
warranty."    The  person  thus  called  to  war- 
rant, who  is  usually  called  the  "vouchee," 
appears  in  court,  is  impleaded,  and  enters 
into  the  warranty,  by  which  means  he  takes 
upon  himself  the  defense  of  the  land.  The 
defendant  then  desires  leave  of  the  court  to 
Imparl,  or  confer  with  the  vouchee  in  pri- 
vate, which  is  granted  of  course.   Soon  after 
the  demandant  returns  into  court,  but  the 
vouchee  disappears  or  makes  default,  in  con- 
sequence of  which  It  Is  presumed  by  the 
court  that  he  has  no  title  to  the  lands  de 
manded  in  the  writ,  and  therefore  cannot 
defend  them;  whereupon  judgment  is  given 
for  the  demandant,  now   called   the  "re- 
coverer,"  to  recover  the  lands  in  question 
against  the  tenant,  and  for  the  tenant  to 
recover  against  the  vouchee  lands  of  equal 
value  in  recompense  for  those  so  warranted 
by  him.  and  now  lost  by  his  default.  This 
is  called  the  "recompense  of  recovery  in 
value;"  but  as  it  is  customary  for  the  crier 
of  the  court  to  act.  who  is  hence  called  the 
"common  vouchee."  the  tenant  can  only  have 
a  nominal  and  not  a  real  recompense  for  the 
land  Hnis  recovered  against  Ijim  by  the  de- 
mandant.   A  writ  of  habrre  facias  is  then 
sued  out,  directed  to  the  sheriff  of  the  coun- 
ty in  which  the  lands  thus  recovered  are 
situated,  and  on  the  execution  and  return  of 
the  writ  the  recovery  is  completed.    The  re- 
covery here  described  is  with  single  vouch- 
er; but  a  recovery  may  be.  and  is  frequently, 
suffered  with  double,  treble,  or  further  vouch- 
er, as  the  exigency  of  the  case  may  require, 
in  which  case  there  are  several  judgments 
against  the  several  vouchees. 

Common  recoveries  were  Invented  by  the 
ecclesiastics  in  order  to  evade  the  statute  of 
mortmain,  by  which  they  w^ere  prohibited 
from  purchasing,  or  receiving  under  (he  pre- 
tense of  a  free  gift,  any  land  or  tenements 
whatever.  They  have  been  used  In  some 
states  for  the  purpose  of  breaking  the  en'all 
of  estates.  See.  generally.  Cruise.  Dig.  tit. 
36:  2  Wm.  Saund.  42.  note  7;  4  Kent.  Comm. 
487;   Pigot.  Comm.  Rec.  passim. 

All  the  learning  in  relation  to  common  re- 
coveries is  nearly  obsolete,  as  they  are  out 
of  use.  Rcy,  a  French  writer,  in  bis  work 
Des  Institutions  Judlciaires  de  I'Angleterres 
(torn.  ii.  p.  221).  points  out  what  appears  to 
him  the  absurdity  of  a  'ommon  recovery. 
As  to  connnon  recoveries,  see  3  Serg.  &  R. 
(Pa.)  435:  9  Serg.  &  R.  (Pa.)  330;  1  Yeates 
(Pa.)  244:  4  Yeates  (Pa.)  413;  1  Whart 
(Pa.)  139.  151;  2  Rawle  (Pa.)  168;  6  Pa  St. 
45:  2  Halst  (N.  J.)  47;  5  Mass.  438:  6  Mass. 
328;  8  Mass.  34;  3  Har.  ft  J.  (Md.)  292. 

RECREANT.  A  coward;  a  poltroon.  3BL 
Comm.  340. 

RECRIMINATION.  In  the  law  of  divorce. 
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The  defense  that  the  plaintiff  has  heen  guil- 
ty of  such  a  matrimonial  offt-nse  as  is  a 
sroand  for  divorce.  At  common  law  only  an  i 
offense  of  the  eenie  nature  as  that  for  whieh ! 
plaintiff  surd  was  available  in  recrimlnaf 
tlon  (1  Hagg.  Consist.  144;  4  Ecc.  360);  but 
In  the  United  States,  the  courts  refuse,  In 
the  absence  of  statute,  to  measure  the  com- 
parative turpitude  of  the  several  statutory 
gromuls  of  (livorrr.  and  any  one  may  be 
pleaded  in  recrimination  (21  N.  J.  £q.  331; 
72  Wis.  ISO. 

Rerrimlnatlon  Is  based  on  the  maxim  that 
suitors  in  equity  must  come  with  clean 
hands,  and,  It  established.  Is  a  complete  de- 
fense. 

RECTE  (Lat.)  In  the  civil  law.  Rightly. 
Dig.  50.  16.  73.  As  to  the  interpretation  of 
this  word,  see  Id. 

RBCTITUOa  sight  or  Justice;  legal 
dues;  tribute  or  payment.  CoweU. 

RECTO  <Lat)  Right  Bren  de  rteto,  writ 
of  right. 

RECTO  DE  ADVOCATiONE  ECCLESIAE. 
▲  writ  which  lay  at  common  law  where  a 
man  had  right  of  advowson  of  a  r-hnreh,  and, 
the  parson  dying,  a  stranger  had  presented. 
FItah.  Nat  Brar.  80. 

RECTO   DE  CU8TODIA  TERRAE  ET 

haeredis.    A  writ  of  right  of  ward  Of  the 

land  and  heir.  Abolished. 

RECTO  OE  DOTE.  A  writ  of  right  of 
dower,  which  lay  for  a  widow  who  had  re- 
ceived part  of  her  dower,  and  demanded  the 
residue,  against  the  h^r  Of  the  husband  or 
his  guardian.  AboUsbed.  See  SS  *  24  Tlet 
C  126,  §  26. 

RECTO  DE  DOTE  UNDE  NIHIL  HABET. 
A  writ  of  right  of  dower  whereof  the  widow 
bad  nothing,  which  lay  where  her  deceased 

husband,  having  divers  lands  or  tenements, 
had  assiirr-d  no  dower  to  his  wife,  and  she  \ 
thereby  was  driven  to  sue  for  her  thirds  i 
against  the  heir  or  his  guardian.  Abolished. 

RECTO  DE  RATIONABILI  PARTE.  A 
writ  of  right,  of  the  reasonable  pai*t,  which 
lay  between  privies  In  blood;  as  brothers 

in  gavelkind,  sisters,  and  other  coparceners, 
for  I  and  in  fee  simple.    Fitzb.  Nat.  Ilrev.  9. 

RECTO  QUANDO  (or  QUIA)  D0M1NU8 
remiait  curiann.    A  writ  of  right  when  or 

becanse  the  lord  had  remitted  his  court, 
which  lay  where  lands  or  tenements  In  the 
seigniory  of  any  lord  were  in  demand  by  a 
writ  of  right   FiUh.  Nat  Brev.  16. 

RECTO  SUR  DISCUAIMER.  An  abollflhad 

writ  on  (liP'  lainier. 

RECTOR.  In  ecclesiastical  law.  One  who 
rnlat  or  govama.  A  name  glTsii  to  certain 
oAoera  of  the  church. 

RECTOR  PROVINCIAE  (Lat.)  In  the  Ro- 
man law.  The  governor  of  a  province. 
Ood<  1.  40. 


RECTORY.  In  English  law.  Corporeal 
real  i)roperty.  consisting  of  a  church,  glebe 
lands,  and  tithes.    1  Chit.  Prac.  1<>3. 

RECTUM  (Lat)  Right;  also  a  trial  or  ac- 
cusation.  Bracton;  Cowell. 

RECTUM  ESSE.   To  li.'  right  in  court. 

RECTUM  ROGARE.  To  ask  for  right;  to 
petition  the  judge  to  do  right 

RECTUMt  STARE  AD.  To  stand  trial  or 
abide  by  the  sentence  of  the  court 

RECTUS  IN  CURIA  riirht  In  court). 

The  condition  of  one  wlio  stands  at  the  bar, 
against  whom  no  one  objects  any  offense,  or 

prefers  any  charge. 

When  a  ptrson  outlawed  has  reversed  hla 
outlawry,  so  that  be  tan  have  the  benefit  of 
the  law,  he  is  said  to  be  rbctut  in  curia.  i9r 
cobu 

RECUPERATIO,  i.  e.,  AD  REM,  PER  IN- 

jurlam  extortam  sive  dstentam.  per  senten- 
tiam  judicis  restitutio.  Hecovery,  /.  c.,  res* 
tltutlon  by  sentence  of  a  Judge  of  a  thing 
wrongfully  extorted  or  detained.  Co.  Litt 
154a. 

RECUPERATIO  EST  ALICUJUS  REI  IN 
causam,  alterius  adductae  per  Judicem  ac* 
quialtlo.  Recovery  is  the  acquisition  by  sen- 
tence of  a  judge  of  anything  brought  into  the 
cause  of  another.  Co.  Litt  164a. 

RECUPERATORES  (  Lat.  >  In  Roman  law. 
A  species  of  Judges  originally  established,^ 
It  is  supposed,  to  decide  oontroTerstes  be- 
tween Roman  fitizm?  and  strangers  con- 
cerning the  right  to  the  possession  of  prop- 
erty requiring  speedy  remedy,  i)ut  gradually 
extended  to  questions  which  might  be 
brought  before  ordinary  Judges. 

After  the  enlargement  of  their  powers,  the 
difference  between  them  and  judges,  it  is 
supposed,  was  simply  this:  If  the  praetor 
named  three  judges,  he  callrd  thcni  recupera- 
torea;  if  one.  he  called  him  judex.  But 
opinions  on  this  Subject  are  various.  Col- 
man.  />'•  Rniunno  jiiiticio  nnifti  rnfuriu.  Clce- 
ro's  oration  (Pro  Coecin.  1,3)  was  addressed 
to  recuperators. 

RECURRENDUM  EST  AD  EXTRAORDh 

narium  quando  non  valet  ordinarium.  We 
must  have  recourse  to  what  is  extraordinary 
when  what  Is  ordinary  falls. 

RECUSANT.  In  English  law.  A  person 
who  refuses  to  make  the  declarations  against 
popery,  and  promotes,  encourages,  or  pro- 
fesses the  popish  religion. 

RECU8ATI0  TESTIS.  In  the  civil  law. 
rejection  of  a  witness  on  the  ground  of  In- 
competency, 

RECUSATION.  In  civil  law.  A  plea  or 
exception  by  whiih  the  defendant  requires 
that  the  Judge  having  jurisdiction  of  the 
cause  should  abstain  from  deciding,  upon 
the  ground  of  Interest  or  for  a  legal  obdeo> 
tion  to  bis  prejudice. 

A  recusation  It  not  a  plM  to  the  jarladlo> 
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tlon  of  the  court,  but  simply  to  the  person 
of  the  judge.  It  may.  however,  extend  to  all 
the  Judges,  as  when  the  party  has  a  suit 
against  the  whole  court.  Poth.  Proc.  Civ. 
lere  pt.  ch.  2.  $  5.  It  is  a  personal  chal- 
lenge of  the  Judge  for  cause.  See  2  La.  390; 
6  La.  134. 

The  challenge  of  jurors.  Code  Prac.  La. 
arts.  499,  500.  An  act,  of  what  nature  soever 
It  may  be,  by  which  a  strange  heir,  by  deeds 
or  words,  declares  he  will  not  be  heir.  Dig. 
29.  2.  95.  See.  generally,  1  Hopk.  Ch.  (N.  Y.) 
1;  5  Mart.  (La.)  292. 

RED  BOOK  OF  THE  EXCHEQUER.  An 

ancient  roionl.  wht'rrin  are  registered  the 
holders  of  lands  per  haroniavi  In  the  time  of 
Henry  III.,  the  number  of  hides  of  land  in 
certain  counties  before  the  Conquest, and  the 
ceremonies  on  the  coronation  of  Eleanor, 
wife  of  Henry  111.,  compiled  by  Alexander  de 
Swenford,  archdeacon  of  Salop,  and  treas- 
urer of  St.  Paurs.  who  died  in  1246.  31 
Hen.  III.;  .larob:  Cowell. 

REDDENDO  SINGULA  SINGULIS  (Lat.) 
Referring  particular  things  to  particular 
persons.  For  example,  when  two  descrip- 
tions of  property  are  given  together  in  one 
mass,  both  the  next  of  kin  and  the  heir  can- 
not take,  unless  in  rases  where  a  construc- 
tion can  be  made  reddendo  singula  singulis. 
that  the  next  of  kin  shall  take  the  personal 
estate,  and  the  heir  at-law  the  real  estate. 
14  Ves.  490.  See  11  East,  513,  note;  Bac. 
Abr.  "Conditions"  (L). 

REDDENDUM  (Lat.)  That  clause  In  a 
deed  by  which  the  grantor  reserves  some- 
thing new  to  himself  out  of  that  which  he 
granted  before.  It  usually  follows  the  te- 
nendum, and  is  generally  In  these  words, 
"yielding  and  paying."  In  every  good  red- 
dendum or  reservation  these  things  must 
concur,  namely:  It  must  be  In  apt  words; 
It  nniBt  bo  of  some  other  thing  Issuing  or 
coming  out  of  the  thing  granted,  and  not  a 
part  of  the  thing  itself,  nor  of  something 
issuing  out  of  another  thing;  It  must  be  of  a 
thing  on  which  the  grantor  may  resort  to 
distrain:  it  must  be  made  to  one  of  the 
grantors,  and  not  to  a  stranger  to  the  deed. 
See  2  Bl.  Comm.  2:^9;  Co.  LItt.  47;  Shep. 
Touch.  SO:  rruise,  Dig.  tit.  32,  c.  24.  §  1; 
Dane.  Abr.  Index. 

REDDENS  CAUSAM  SCIENTIAE.  Giving 
the  reason  of  hi.s  knowledge. 

 In  Scotch  Practice.  A  formal  phrase 

used  in  depositions,  preceding  the  statement 
of  the  reason  of  the  witness'  knowledge.  2 
How.  St.  Tr.  715. 

REDDERE.  NIL  ALIUD  EST  QUAM  AC- 
ceptum  restituere;  seu,  reddere  est  quasi 
retro  dare,  et  redditur  dicitur  a  redeundo, 
quia  retro  it.  To  render  is  nothing  more 
than  to  restore  that  which  has  been  re- 
ceived: or.  to  render  Is.  as  it  were,  to  give 
back,  and  It  is  called  "rendering"  from  "re- 
turning." because  it  goes  back  again.  Co. 
Litt.  142. 

REDDIDIT  SE  (Lat.)  In  English  practice. 


An  Indorsement  made  on  the  ball  piece  when 
a  certificate  has  been  made  by  the  proper 
officer  that  the  defendant  is  in  custody. 
Comyn.  Dig.  "Bail"  (Q  4). 

REDDITARIUM  (Law  I^t.  from  redditwt). 
In  old  records.  A  rental,  or  rent  roll.  Cow- 
ell. 

REDDITION.  A  judicial  confession  or  ac- 
knowledgment that  the  thing  in  demand  be- 
longs to  the  demandant,  and  not  to  the  per- 
son surrendering.  Cowell. 

REDDITUS  SICCUS.  See  "Redltus  Sic- 
cus." 

REDDOUR  (Law  Fr.)  A  rendering.  Kel- 
ham. 

REDEEM.   See  "Redemption." 

REDEEMABLE  RIGHTS.  Rights  which 
return  to  the  conveyor  or  disposer  of  land, 
etc..  upon  payment  of  the  sum  for  which 
such  rights  are  granted. 

REDELIVERY.  A  yielding  and  delivering 

back  of  a  thing. 

REDEMISE.  A  regranting  of  land  demised 
or  leased. 

REDEMPTIO  (Law  LaL)  In  old  English 
law.  A  ransom,  or  fine.  St.  Marlb.  c.  1. 
Spelman  calls  It  the  heaviest  kind  of  fine 
(mulcta  gravissima) ,  and  makes  it  to  be 
the  same  with  the  Saxon  "were"  or  '*were- 
glld." 

REDEMPTION  (Lat.  re.  red.  back,  emptio, 
a  purchase).  A  purchase  back  by  the  seller 
from  the  buyer.  It  Is  applied  to  denote  the 
performance  of  the  conditions  upon  per- 
formance of  which  a  conditional  sale  is  to 
become  ineffective  as  a  transfer  of  title,  or, 
more  strictly,  a  right  to  demand  a  reconvey- 
ance becomes  vested  in  the  seller.  In  the 
case  of  mortgages,  this  right  is  a  legal  right 
until  a  breach  of  conditions,  when  It  be- 
comes an  equitable  right,  and  is  called  the 
"equity  of  redemption." 

The  term  is  applied  to  the  statutory  right 
of  one  whose  property  is  sold  at  various 
forced  sales  other  than  mortgage  foreclosure 
( e.  g..  for  taxes)  to  buy  the  same  back  with- 
in a  fixed  time,  ordinarily  for  the  price  paid 
by  the  purchaser,  with  Interest  and  costs. 

REDEMPTION,  EQUITY  OF.  See  "Equity 
of  Redemption." 

REDEMPTIONS  (Lat.)  Heavy  fines.  Dis- 
tinguished from  miserieordia  (g.  v. J 

REDEUNDO  (Lat.)  Returning;  In  return- 
ing; while  returning.  3  East.  89;  2  Strange, 
985. 

REDHIBERE  (Lat.)  In  the  civil  law.  To 
have  again:  to  have  back;  to  cause  a  seller 
to  have  again  what  he  had  before.  Dig.  21. 1. 
21.  pr. 

The  returning  of  a  thing  purchased  to  the 
seller. 
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REDHIBITION.  In  civil  law.   The  return 
tng  of  a  tliins  purohued  to  Ue  aeller.  on 
the  ground  of  BOine  defect  or  fraud.  Calv. 

Lex.  The  avoidance  of  a  sale  on  acf  ount 
>of  some  vice  or  defect  in  the  thing  sold, 
•whldi  renders  Its  ase  Impossible,  or  so  in- 
convenient and  imperfect  that  it  must  be 
supposed  that  the  buyer  would  not  have  pur- 
chased it  had  he  known  Of  tbe  vice.  Civ. 
•Code  La.  arL  2496. 

Th)a  Is  essentlalty  a  eiTtMaw  right  The 
effect  of  the  rule  expressed  by  the  maxim 
caveat  emptor  is  to  prevent  any  such  right 
at  common  law,  except  In  cases  of  express 
warranty,  t  Kent,  Comm.  874;  Snsd.  Vend. 
^22. 

REDHIBITORY  ACTION.  In  civil  law.  An 
action  Inatltnted  to  avoid  a  sale  on  account 
of  some  vice  or  defect  In  the  thing  sold 
which  renders  its  use  Impossible,  or  so  in- 
<<)ii\ enh  iit  and  Imperfect  that  It  must  be 
supposed  the  buyer  would  not  have  pur- 
diaaed  It  had  he  known  of  the  Tlce^  GIt. 
Code  La.  art  MM. 

REDHIBITORY  DEFECT  (or  VICE).  In 
the  civil  law.  A  defect  in  an  article  sold, 
ft»r  whleh  the  eeller  may  he  compelled  to 

take  it  back;  a  defect  against  which  the 
aeller  is  bound  to  warrant.  Potta.  Contr.  Sale, 

REDIS8EI8IN.  In  old  English  law.  Aeec- 

Hmd  dlsselHln  of  a  person  of  the  same  tene- 
ments, and  by  the  same  disseisor,  by  whom 
he  was  before  disseised.  3  Bl.  Comm.  188; 
Fleta.  lib.  4.  c  29.  Called  in  the  statute  of 
Marlhrldge  (chapter  8)  a  repeated  dieedaln. 

Thr  name  of  a  ivrit  which  lay  in  such 
"case  {breve  de  redisaesina) .  Reg.  Grig. 
9Mb. 

RSDITU8  ALBI  (Lat)  A  rent  payahlo  In 

money;  sometimes  called  "white  rent"  or 
"'blanche  farm."   See  "Alba  Firma.'* 

REDITU8  A88I8U8.  ▲  set  or  standing 

rent. 

RE0ITU8  CAP1TALE8.  Chief  rent  paid 
yur  freeholdera  to  fo  qvlt  of  all  othw  iwv- 


REDITUS  NIGRI  (Lat.)  A  ront  payable 
in  grain,  work,  and  the  like.  It  was  also 
called  *nitadi  mall."  This  nam*  was  given 
to  It  to  distinguish  it  from  rwUlnt  Olhi, 

"Which  was  payable  In  money. 

REDITUS  QUIETI.    Quit  rents  (q.  r.) 

REOITU8  8ICCU8.  Rent  seek.  See  "Rent" 

REDMEN.  Customary  tenants  required  to 
Tide  on  the  business  or  errands  of  their  lord. 

REDOBATORES  (Law  T.at.)  Those  that 
"buy  stolen  cloth,  and  turn  it  Into  some  other 
<-olor  or  fasfiion.  that  it  may  not  be  recog- 
nised; redubbers.  Barr.  Obs.  St  (2d  Ed.) 
S7.  note;  S  Inst  l84;.Srttt  o.  S9. 


hill  wa.s  made  payable,  and  wluMf  it  was 
protested,  upon  the  place  where  the  first  bill 
was  drawn,  or,  when  there  is  no  regalar 

rommerclal  intercourse  rpiidoring  that  prac- 
ticable, then  in  the  next  boat  or  most  direct 
practicable  ruurne.  1  Bell,  Cmnm.  (6th  Ed.) 
406.  See  "Re-Exchange." 

REDRESS.  The  art  of  reoelvinR  satisfac- 
tion for  an  injury  sustained.  For  the  mode 
of  obtaining  redress,  see  **Remedief;"  1  Chit 
I'rac.  Anal.  Table. 

REDUBBOURSd^w  Kr.;  Law  Latrnfofto- 
tore»,  q.  v.)  In  old  English  law.  Persons 
who  knowingly  bou^;lil  stolen  clothes,  and 
(  hanged  them  into  another  form;  achataunt* 
asdmtt  drat  «mhie«,  et  In  otHrenl  en  outer 
forme.  Brltt  e.  S9;  OoweU. 

REDUCTION.  In  Scotch  law.  An  action 
brought  for  the  purpose  of  rescinding,  an- 
nulling, or  cancelling  some  deed,  bond,  con- 
tract, or  other  instrument  in  writing.  1 
Forbes.  lust,  pt  4,  pp.  158.  159.  See  Bell, 
Diet 

REDUCTION  EX  CAPITE  LECTI.  By  the 
law  of  Scotland,  the  heir  in  heritage  waa  en- 
titled to  reduce  all  voluntary  deeds  granted 

to  his  prejudii  (>  hy  hl.s  i)rt  (!ri  -  .s.^nr  within 
sixty  days  preceding  the  predecessor's  death; 
provided  the  maker  of  the  deed,  at  Its  'date, 
wa.*?  laboring  under  the  disease  of  which  he 
died,  and  did  not  subsequently  go  to  kirk  or 
market  unsupported.  Diet  Abolished 

34  &  35  Vict.  c.  81. 

REDUCTION  IMPROBATION.  In  Scotch 
law.  One  form  of  the  action  of  reduction, 
in  which  fahsehood  and  forgery  are  alleged 
against  the  deed  or  document  sought  to  be 
Mt  adda,  BeU,  Diet 

REDUCTION  INTO  POSSESSION.  The 

act  of  exercising  the  right  conferred  by  a 
choee  in  action,  so  as  to  convert  it  into  a 
chooe  in  possession;  thu,  a  deht  la  reduced 
Into  poaeemlon  by  payment 

REDUNDANCY.  In  pleading.  The  aver- 
ment of  matter  foreign  to  the  issue,  or  the 
needless  repetition  of  immaterial  avermenta. 
5  Sandf.  (N.  Y.)  660. 

RE-ENTRY.  The  resuming  or  retaking  of 
that  possession  of  lands  and  tenements 
whldi  one  haa  lately  foregone.  See  'IBntry." 

REEVE.  An  ancient  English  officer  of  Jus- 
tice, inferior  in  rank  to  an  alderman.  He 
was-  a  ministerial  ofTlcer  appointed  to  exe- 
cute proces.^,  keep  the  king's  peace,  and  put 
the  laws  in  execution.  He  witneeaed  all 
oontracta  and  hargalna.  brought  otrenders  to 
Justice,  and  delivered  them  to  punishment, 
took  bail  for  such  as  were  to  appear  at  the 
county  court,  and  presided  at  the  court  or 
folcmote.   He  was  also  called  "gerefa." 

There  were  several  kinds  of  reeves;  as, 
the  sliiif  t^erefa,  shire  reeve,  or  sheriff;  the 
heh  gerefa,  or  high  sheriff,  tithing  reeve, 
burgh  or  borough  reere. 


REDRAFT.  In  commercial  law.  A  hill  of  j  RE-EXCHANQE.  The  expense  incurred  by 
CKdhange  drawn  at  the  place  where  another  I  a  hiU'a  belns  dUbonored  ta  a  forelfn  covih 
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try,  where  it  Is  made  payable  :iiul  returned 
to  that  country  in  which  it  was  made  or  iu- 
dorsed.  and  tbera  taken  up.  11  Bast,  216; 
i  Campb.  65. 

It  Is  the  sum  for  which  a  sight  bill  must 
be  drawn  at  the  time  and  place  of  dishonor 
at  the  then  rate  of  exchange  on  the  place 
where  the  drawer  or  Indorser  sought  to  be 
diarged  resides,  in  ordpr  to  realize,  at  the 
place  of  dishonor,  the  amount  of  the  dis- 
honored bill,  and  the  expenses  consequent 
on  Its  dishonor.  2  Daniell,  Neg.  Inst.  S  1446. 
See  "Redraft." 

REFALO.  A  word  composed  of  the  three 
initial  syllaliles  re.  fa.  hr.  fur  /  »  i  i/n/an 
faciaa  loquelam.  2  Sellon,  Prac.  160;  8 
Dowl.  6J4. 

REFECTION   (Lat  re.  again,  faeto,  to 

makp).    In     civil     law.    Reparation;  re- 

establislinieiit  of  a  l)uil<linp.    Dig.  19.  1.  6.  1. 

REFEREE.  The  person  to  whom  a  refer- 
ence {q.  V.)  U  made. 

REFEREE  IN  CA8E  OF  NEED.  A  person 

whose  name  may  be  insprtpd  in  a  bill  of 
exchange  by  the  drawer  or  an  indorser,  to 
whom  the  holder  may  resort  in  case  the  bill 
Is  dishonored  by  nonacceptance  or  nonpay- 
ment The  usual  form  Is  "In  case  of  need. 

apply  to  Chit.  BiUs,  166;  N.  T.  Neg. 

Inst,  r.aw,  §  215. 

REFERENCE.  A  sending  or  direction  to 
a  person  or  place. 

 In  Contracts.  A  statement  In  a  writ- 
ing, wherein  it  points  to  another  for  the  mat- 
ters therein  contained. 

In  Mercantile  Law.  A  direction  or  re- 
quest by  a  party  who  asks  a  credit  to  the 
person  from  whom  he  il.-iiis  it  to  some 
other  person  named,  in  order  to  ascertain 
the  charactmr  or  mercantile  standing  of  the 
former. 

In  Practice.  The  sending  of  a  pend- 
ing cause,  or  some  question  therein,  by  the 
court  In  which  it  Is  pending,  to  a  private 
person  to  hear  and  determine  the  cause,  or 
some  question  therein,  or  to  tak^  ovir!«'t;(  f' 
and  report  the  same,  with  or  without  his 
Opinion  thereon,  to  the  court 

Dis*inj;uishe(l  from  arbitration.  The  sub- 
minsion  of  a  controversy  to  a  private  person 
hy  the  parties  is  sometimes  called  "refer- 
ence." but  the  term  "reference"  properly  ap- 
plies only  to  reference  by  a  court  in  the  ex- 
ercise of  its  powers  as  surh.  whether  it  l)o 
with  or  without  the  consent  of  the  parties. 
The  cases  in  whleh  reference  may  be  made, 
and  the  powers  and  duties  of  referees,  are 
governed  by  varying  statutes.  Generally 
speaking,  any  cause  may  be  referred  with  the 
consent  of  the  parties,  and  any  cause  in 
whidi  there  is  no  constitutional  right  to  a 
Jury  trial  may  be  referred,  in  the  discretion 
of  the  court  Whether  the  referee  merely 
report  evidence  or  determine  the  cause,  his 
report  must  be  conf1rm«^d  by  the  court  ap- 
pointing him.  and  the  court  has  extensive 
power  of  revision  on  motion  to  confirm. 

REFERENCE  IN  CASE  OF  NEED.  See 
"Referee  In  Case  of  Need."  j 


REFERENCE  TO  RECORD.  Under  the 
English  practice,  when  an  action  is  com- 
menced, an  entry  of  it  is  made  in  the  canoe 
iwok  according  to  the  year,  the  initial  letter 
of  the  surname  of  the  first  plaintiff,  and  the 
place  of  the  action,  In  numerical  order 
among  those  commenced  in  the  same  year, 
e.  g.,  "1876.  A.  26;"  and  all  snbsequent  doc- 
uments in  the  action  (such  as  pleadings 
and  affidavits)  bear  this  mark,  which  is 
called  the  "reference  to  the  rseord." 

REFERENDARIU8  (Lat.)  An  officer  by 

whom  the  order  of  cause?  was  laid  before  the 
Roman  emperor,  the  desires  of  petitioners 
niade  known,  and  answers  rstomed  to  them. 
Vicat:  Calv.  Lex. 

REFERENDARY.  In  Saxon  law.  A  mas- 
ter of  requests;  an  officer  to  whom  peti- 
tions to  the  king  were  referred.  Spebnan. 

REFERENDO  SINGULA  SINGULIS  (Lat) 

Referring  individual  or  separate  words  to 
separate  subjects;  making  a  distributive 
reference  of  words  in  an  instrument;  con- 
struing distributiTsly.  11  East,  222;  2  Fow^ 

ell.  Dev.  11.'. 

REFERENDUM  (Lat)  In  intemaUonal 
law.  A  note  addressed  by  an  ambasasdor  to 

his  government,  submitting  to  its  considera- 
tion propositions  made  to  him  tom  liing  au 
object  over  wliii  h  he  lias  no  sufTicient  power, 
and  is  without  instructions.  When  sudt  s 
proposition  is  made  to  an  ambassador,  be 
accepts  it  arl  rrfcrcmlum  :  that  is.  under  the 
condition  that  it  shall  he  acted  upon  by  bis 
government,  to  which  it  is  referred. 

 In  Political  Economy.   A  system  of 

legislation,  whereby  proposed  laws  are  sub- 
mitted to  the  popular  vote. 

REFORM.   To  reorganise;  to  rearranga. 

Thtis.  the  jury  "shall  be  reformed  by  putting 
to  and  taking  out  of  the  persons  so  impan- 
elled. St  3  Hen.  VIII.  e.  12;  Bae.  Abr. 
•Juries"  (A). 

To  reform  an  instrument  in  equity  is  to 
make  a  derree  that  a  deed  or  other  agre-^ 
ment  shall  be  made  or  construed  as  it  was 
originally  intended  1^  tb9  parUeai  when  an 
error  or  mls(a1\n  as  to  a  tad  has  been  com 
mltted.  A  contract  has  been  reformed  al- 
though the  party  applying  to  the  court  was 
in  the  legal  profession,  and  he  liimaelf  drew 
the  contract,  it  appesring  clear  that  It  was 
framed  so  as  to  admit  of  a  construction 
inconsistent  with  the  true  agreement  of  the 
parties.  1  81m.  ft  8.  210;  S  Rnss.  424.  But 
a  contract  will  not  be  reformed  in  conse- 
quence of  an  error  of  law.  1  Russ.  ft  M.  41S; 
1  Chit  Prae.  124. 

REFORMATORY.  AU  l^laces  and  insUtn- 
tions  In  which  efforts  are  made  either  to 
cultivate  the  Intellect,  Instruct  the  con- 
scipncc.  or  improve  the  conduct;  places  in 
which  persons  voluntarily  assemble,  receive 
instruction,  ^d  submit  to  discipline,  or  ars 
detained  therein  for  either  of  these  purposes 
by  force.  49  Conn.  35.  Ordinarily  applied  to 
penal  or  quasi  penal  institutions;  but  It  was 
said  in  the  case  above  dted  to  be  a  term  of 
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too  uncertain  sifmlflcatlon  to  support  a  be- 
quest for  the  purpose  of  building  a  reforma- 
tory. 

REFRESH  THE  MEMORY.  To  revive  the 
recollection  of  a  subject  by  referring  to  some- 
fhlnt  connected  witta  It  Commmily  tiyplled 

to  the  riKht  of  a  witness  to  rofor.  ovpn  on 
the  stand,  to  memoranda  nia<ln  by  hiim  at  tlie 
time  of  a  transaction,  but  which  are  not  of 
themselves  evidence,  to  refresh  his  recollec- 
Uon.  See  5  Wend.  (N.  T.)  301;  6  Pick. 
(Mm)  212;  2  Omm.  218. 

REFRESHER.  In  English  practice.  AUh- 
IMdd  to  counsel  on  the  trial  of  an  action,  in 
addition  to  the  retainer  paid  Mm  ivlfh  his 
brief.  In  the  practice  of  the  queea'a  bMloh 
division,  a  refresher  is  usually  paid  to 
eooaaal  for  «very  day  a  trial  laata  after  the 
flrat  daj. 

REFULLUM  (Law  Lat.)  In  old  English 
law.  A  flowing  back.  Fleta.  lib.  4,  c  27, 
f  4. 

REFUND.  To  pay  back  by  the  party  who 
has  received  it,  to  the  party  who  has  paid  it, 
money  which  ought  not  to  have  been  paid. 

On  a  doflclency  of  asspts.  pxecutors  and 
administrators  cum  tettamento  annejco  arc 
entitled  to  have  refunded  to  them  legacies 
which  they  may  have  paid,  or  so  much  as 
may  be  necessary  to  pay  the  debts  of  the 
testator:  and  in  order  to  insure  this  they 
are  generally  authorized  to  require  a  refund- 
ing bond.  See  Bae.  Abr.  'Ojegadea"  (H). 

REFUSAL.  The  act  of  declining  to  re- 
ceive or  to  <lo  soniothliig.  In  some  cases,  a 
neglect  to  perform  a  duty  will  be  construed 
as  a  refneal;  bat.  ordinarily,  demand  is 
CFPrntial  to  refusal,    fi  Hray  (Mass.)  224. 

Refusal  is  sometimes  used  in  the  .sense  of 
**0|ritl0D:'*  thus,  to  "give  a  rtefusai"  of  prop- 
erty means  to  give  an  option  of  buying  it. 

REFUTANTIA  (Law  Lat.)  In  old  records. 
An  acquittance  or  acknowledgment  of  re- 
Doonciiig  an  future  claim.  OowelL 

RECU  QEN.  An  abbreylatloii  of  reindo  feiM- 
roNe.  (t  Bast.  1. 

REGAL  FISH.  Whales  and  itiirffeoiia.  2 

Steph.  Comm.  H».  note  448. 

REGALE  (Law  Lat.)  In  old  French  law. 
A  payment  made  to  the  seigneur  of  a  flef, 
on  the  election  of  every  bishop  or  other  ec- 
eleelastical  fendatCHT>  correflponding  with 
the  relief  paid  Iqr  a  lajr  fendalorr.  Steph. 
Lect.  235. 

REGALIA.  This  seems  to  be  an  abbrevia- 
tion of  "jura  regalia"  royal  rights,  or  those 
rights  which  a  king  has  by  virtue  of  his 
prerogative.  Hence  owners  of  counties  pala- 
tine were  formerly  said  to  have  "'jura  re- 
ffolia"  in  their  counties  as  fully  as  the  king 
In  hit  palaee.  1  B1.  Comm.  117. 

Somf  writers  illvidc  the  royal  preropatlvp 
into  majora  and  minora  regalia,  the  former 
fncludlBg  the  regal  dignity  and  power,  the 
latter  the  revenue  or  fiscal  prerogatlTea  of 
the  crown.    1  BL  Comm.  117. 


REGALIA  FACER E.    To  do  homage  or 
fealty  to  the  soirerelgn  by  a  bishop  when  he  ' 
ia  invested  vlth  the  regalia. 

REGALITY.  A  territorial  Jurisdiction  In 
Scotland  conferred  by  the  crown.  The  lands 
wwe  said  to  be  gtyen  In  Uberam  regaWatmn, 

and  the  persons  rccoivlng  the  ri^t  were 

termed  "lords  of  regality."    IJell.  Diet. 

REGARD  (Law  Fr.)  Reference;  relation. 
Kelham.  Reiq^ct  Id.  Hsfward;  fee;  a  per* 
Qulslte  or  allowance.  Id. 

REGARD,  COURT  OF.  See  "Goort  of  S«> 

gard." 

REGARD  OF  THE  FOREST,  in  old  Eng- 
llih  law.  Hie  oversight  or  Inspection  of  It, 

or  the  offirp  and  province  of  tho  rnKardpr, 
who  is  to  go  through  the  whole  forest,  and 
every  bailiwic'k  in  it.  before  the  liolding  of 
the  sessions  of  the  forest,  or  justice  seat,  to 
see  and  inquire  after  trespassers,  and  for  the 
sorrej  of  dogs,  Manw.  For.  Law. 

REGARDANT  (Fr.  seeing  or  vigilant).  A 
Villein  regardant  was  one  who  iMd  the  charge 
to  do  all  base  serrlees  within  the  manor, 

and  to  see  the  same  freed  Of  annoyanoes. 

Co.  Litt.  120;   2  Bl.  Comm.  9S». 

REGARDATOR  (Law  Lat)  In  old  forest 
law.  A  regarder  (9. «.)  Aeponfolores  nosfri 

eant  per  forestall  ad  farirn'liim  regardum, 
our  regarders  shall  go  through  the  forests  to 
make  regard.  Cart  do  Fonsta,  9  Hen.  m. 

c.  5. 

REQARDER  (I^w  Lat.  rrtjardntor:  from 
I^w  Fr.  regardeur,  an  Inspector).  In  for- 
f.st  law.  An  officer  of  the  forest,  appointed 
to  supervise  all  other  officers.  Cromp. 
Jur.  168;  Manw.  For.  Laws;  OoweU. 

REQE  INCONSULTO  (Lat.)  In  English 
law.  A  writ  issiiod  from  the  sovereign  to 
the  judges,  not  to  proceed  in  a  cause  which 
may  prejudice  the  crown,  until  advised. 
Jenk.  Gent.  Gas,  97. 

REGENCY.  The  authority  of  the  person 
in  monarchical  countries  invested  with  the 
right  of  governing  the  state,  in  the  name  of 
the  monarch,  during  his  minority,  absence, 
sickness,  or  other  inability. 

REGENT.  A  ruU  r;  a  governor.  The  term 
is  usually  applied  to  one  who  governs  a  re- 
gency, or  rules  in  the  place  of  another. 

In  the  canon  law.  It  signifies  a  master  or 
professor  of  a  rolloge.    Diet,  (^atumunip. 

It  sometimes  means  simply  a  ruler,  direct- 
or, or  superintendent;  as  in  New  York, 
where  the  board  who  have  tho  Hupprlntfnid- 
ence  of  all  the  colleges,  academies,  and 
schools  arc  called  the  "Regents  of  the  Uni- 
versity of  the  State  of  New  York." 

REGIA  DIGNITAS  EST  INDI VISIBILIS, 
et  quaelibet  alia  derivativa  dignitas  est  si- 
militer indlvlsibllle.  The  kingly  power  Is  ln> 

divisible,  and  every  other  dprivatlve  power 
is  similarly  indivisible.    4  Inst.  24.3. 

REGIA  VIA  (Lat.;  Law  Fr.  real  chymiu). 
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In  old  English  law.  The  royal  way;  the 
king's  highway.   Co.  JAtt.  56a. 

REGIAM  MAJESTATEM  (Lat.)  An  an 
dent  book  jnirix)rting  to  contain  the  law  of 
Scotland,  and  said  to  have  been  compiled  by 
King  DaTld.  who  rolgncd  1124-116S.  It  Is 
not  part  of  the  law  of  Scotland,  though  It 
was  ordered  to  be  revised  with  other  anc  ient 
laws  of  Scotland  by  parliaments  of  14or>  and 
1407.  Stair.  Inst.  p.  12.  5  16;  Id.  p.  508.  § 
27.  So  Craig,  Inst.  1.  8.  11;  Scott.  Border 
Antiq.  prose  works,  7,  30;  but  Krsk.  Inst.  bk. 
1,  tit  1,  8  32.  and  Rosa,  LecU  11,  p.  60  et 
flOQ.,  maintain  Its  anthenttdty.  It  Is  died  In 
some  modern  Seotch  rases.  2  Swin.  409;  3 
Bell,  H.  L.  Sc.  It  is,  according  to  Dr.  Rob- 
ertson, a  servile  copy  of  Glanville.  Robert- 
son. HLst.  Charles  Tol.  1.  note  26.'  p.  262; 
Er.sk.  Inst.  1.  1.  3. 

REGICIDE  (LAt.  rex,  king,  cedere,  to  kill, 
jlay).  Tha  UlUng  of  a  king,  and,  by  exten- 
sion, of  a  queen.  Thaorie  des  Lois  Crim> 
Inellee,  vol.  1,  p.  300. 

REGIDOR.  In  Spanish  law.  One  of  a  body, 
never  exceeding  twelve,  who  formed  a  part 
of  the  aifuntamientOt  or  municipal  council,  in 
OTery  capital  of  a  Jurisdiction  in  tiie  colonies 

of  the  Indie.s.  The  office  of  regxdnr  was  held 
for  life;  that  Is  to  say,  during  the  pleasure 
•of  the  supreme  authority.  In  most  places 
the  office  was  purchased.  In  some  cities, 
however,  they  were  elected  by  persons  of  the 
district,  called  oapttuJOrw.  IS  F«t  (U.  8.) 
442,  note. 

REGIME  DOTAL.  In  French  law.  The 
dot,  being  the  property  which  the  wife  brings 
to  the  husband  a.s  her  contribution  to  the 
mpport  of  the  burdens  of  the  marriage,  and 
which  may  althor  extend  as  well  to  future  as 
to  present  property,  or  be  expressly  confined 
to  the  present  property  of  the  wife,  is  sub- 
ject to  certain  regulations  which  are  sum- 
marized in  the  phrase  "regime  dotal."  The 
husband  has  the  entire  administration  dur- 
ing the  marriage;  but,  as  a  rule,  where  the 
■dot  consists  of  immovables,  neither  the  hus- 
hand  nor  the  wife,  nor  hoth  ni  tihem  to- 
gether, can  either  sell  or  mortgage  It.  The 
dot  is  returnable  upon  the  dissolution  of  the 
marriage,  whdlier  bar  death  or  otherwise. 
Brown. 

REGIMIENTO.  In  Spanish  law.  The  hody 
of  regidores,  who  never  exceeded  twelve, 
forming  a  part  of  the  municipal  council,  or 
4ivuntamiento,  in  every  capital  of  a  Jurisdic- 
tion.  12  Pet  (U.  S.)  442,  note. 

REGISTER,  or  REGISTRAR.  An  officer 
authorised  by  law  to  keep  a  record  called  a 
"register"  or  "registry;"  a«,  the  register  for 

the  prf)hatp  of  wills. 

REGISTER  OF  WRITS.  A  book  presenred 
in  the  BngUsh  court  of  chancery.  In  which 

were  entered,  from  time  to  time,  all  forms 
of  writs  once  issued.  St.  Westminster  II. 
C  2S. 

It  Is  spoken  of  as  one  of  the  most  ancient 
books  of  the  common  law.    Co.  Litt.  159; 


4  Inst.  150;  8  Coke,  pref.;  3  BL  Comm.  IM*. 
It  was  first  printed  and  published  in  the 

n  ign  of  Hen.  VIIT.  This  l)ook  Is  still  in 
authority,  as  containing,  in  general,  an  ac- 
curate transcript  of  the  forms  of  all  writs  as 

then  framed,  and  as  they  ought  still  to  be 
framed  In  modern  practice.  Hut  many  of 
the  writs  now  in  use  are  not  contained  in  it: 
and  a  variation  from  the  register  la  not  con- 
clusive against  the  propriety  of  a  form,  if 
other  sufficient  authority  can  be  addaoed  tO 
prove  its  correctness.    Steph.  PI.  7,  8. 

REGISTER'S  COURT.  In  Amerfcan  law. 
A  court  in  the  state  of  Pennsylvania,  which 
baa  Jurisdiction  in  matters  of  probate. 


REQI8TRARIU8  (Lat)  An  ancient 

given  to  a  notary.  In  England  this  name  is 
contlued  to  designate  the  officer  of  some 
court  the  records  or  ardiivea  of  iriilcb  are 
in  his  custody. 

REQ18TRUM  BREVIUM  (Lat.)  The  name 
of  an  ancient  book  which  was  a  collection 
of  writs.  See  *«Be8ister  of  Writs." 

REGISTRY.  A  book,  authorized  by  law.  in 
which  writings  are  registered  or  recorded. 

RBGLAMENTO  (Spanlih).  ttt  Spanish 

colonial  law.  A  written  instruction  given 
by  a  competent  authority,  without  the  ob- 
servance of  any  peculiar  foxm.  Bduiidt, 
Civ.  Law,  introd.  93,  note. 

REGNAL  YEARS.  A  table  of  the  English 
regnal  years  will  be  found  in  tliis  work  un- 
der tiUe  "King." 

RKQNANT.  One  having  aotbority  w  a 
king;  one  in  the  ezerdae  of  royal  authority. 


REGNI  POPULI.  A  name  given  to  the 
people  of  Surrey  and  Sussex,  and  on  the  aaa 

coast.s  of  Hampshire.  Blount. 

REGNUM  ECCLESIASTICUM.  The  eccie- 

slastloal  kingdom.  S  Hal«,  P.  G.  SK. 

REGNUM  NON  EST  OIVISIBILK.  The 

kingdom  is  not  divisible.  Go.  Utt  1«S. 

REGRANT.  In  the  Bngnsh  law  of  lesl 

property,  when,  after  a  person  has  made  s 
grant,  the  property  granted  comes  back  to 
him  <  c.  by  escheat  or  forfeiture),  and  he 
e^rants  it  again,  he  is  said  to  regrant  it.  The 
phrase  is  chiefly  nsed  In  the  law  of  copy- 
holds. Thus,  before  the  fines  and  recoveries 
act,  one  mode  of  barring  an  entail  in  copy- 
hold was  a  preconcerted  forfeiture  by  the 
tenant,  followed  by  a  regrant  to  him  in  tee 
by  the  lord. 

REGRATING.  In  criminal  law.  Every 
practice  or  device,  by  act,  conspiracy,  words, 
or  news,  to  enhance  the  prioe  of  victnals  or 
other  merchandise,  to  so  denominated,  t 
Inst.  iDfi;  1  Russ.  Crimes.  169. 

In  the  Roman  law,  persons  who  monopo- 
lised grain,  and  other  produce  of  tte  earth, 
were  called  dardmiarii.  and  were  TSriOOSly 
punished.   Dig.  47.  11.  6. 
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REQREJB8.    Returning;  going  back;  op- 
poMd  to  "Ingreoa." 

REGULA  (Lat,)  In  practice.  A  rule.  Retj- 
His  ffeneroHc,  a  gmeral  rule;  a  stand ing 
rule  or  order  of  *  court.  FrequenUy  abbre- 
viated Reg.  Gen. 

REGULA  CATONIANA  (Lat.)  In  the  Ro- 
man law.  The  rule  of  Cato;  a  rule  respectr 
f  n^'  the  valldltar  of  dlapMltions  bgr  wllL  See 

iJig.  34.  7. 

REGULA  EST,  JURIS  QUIOEM  IGNO- 
nintfam  eulque  noeere,  faett  vero  Igneran- 
tiam  non  nocere.  The  nile  Is,  that  igno- 
rance of  law  doea  not  excuse,  but  that 
Ignorance  of  a  fact  may  excuse  a  party  from 
the  lepal  con8equ(>n(f'«  of  his  conduct.  Dig. 
22.  6.  Broom.  Leg.  Max.  (3d  London  bkl.) 
ISS.  800  Irvlns;  GIt.  Law  (4tli  Bd.)  74. 

REGULA  PRO  LEGE,  SI  DEFICIT  LEX. 

In  dtf  anlt  of  tlie  law,  the  maxim  rnlea. 

REGULAR  CLERQY.  Monks  who  Ifyed  ae- 

cording  to  the  rules  of  their  respective 
houses  or  societies,  in  contradistinction  to 
the  |»arochial  dergy,  who  did  their  duties 
**<M  Mculo,"  and  hence  were  called  secttlar 

clergy.    1  BI.  Comm.  387,  note. 

REGULAR  DEPOSIT.  One  Where  the 
thing  deposited  must  be  ratnnied.  It  is  dl» 
tingnished  from  an  *^n«galar  dspodt"  See 

"Deposit." 

REGULAR  PROCESS.  Regular  process  Is 
that  which  has  been  lawfully  issued  by  a 
court  or  magistrate  bavliig  competent  Jurl» 
diction. 

REGULARITER  (I^w  Lat.)  In  old  Eng- 
lish law.  Regularly;  strictly;  according  to 
rule;  as  a  fsoeral  rnls^  Braeton,  foL  STh. 
223. 

REGULARITER,  NON  VALET  PACTUM 
do  re  mea  non  alienanda.  Regularly,  a  con- 
tract not  tP  alienate  my  property  Is  not  Mnd- 
inc  Co.  Utt  22t. 

REGULARS.  In  ecclesiastical  law.  Those 
who  profess  and  follow  a  certain  role  of 
Ufe  (regula),  belong  to  a  religions  order, 

and  observe  the  three  approved  vows  of 
poverty,  chastity,  and  obedience.  Wharton. 

REGULATE.  To  direct,  govern,  or  re- 
strict a  governmental  power  to  regulate  does 
not  include  a  power  to  prohibit  89  N.  J. 
Law,  44;  70  Mich.  396. 

REGULUS  (LaL)   la  Saion  law.  ▲  Utle 
sometimes  given  to  the  earl  or  cosies,  in 
I    old  charters.  Spdman. 

RKHABERE  FACIAS  8EISINAM  (Lat.  do 
you  cause  to  regain  seisin).  When  a  sheriff 
in  the  habere  facias  geMnam  bad  delivered 

s<'isin  of  more  than  h*'  ouKht.  this  Judicial 
writ  lay  to  make  him  restore  seisin  of  the 
Reg.  Jnd.  It.  61.  64. 


REHABILITATION.  The  act  by  which 
a  man  is  restored  to  his  former  ability,  of 

which  he  had  been  deprived  by  a  conviction, 
sentence,  or  judgment  of  a  competent  tribu- 


REHEARING. 

——in  Appellate  Practice.  A  second  con- 
sideration, on  further  argument,  given  to  a 
cause  after  decision. 

 In  Chancery  Practice.  A  retrial  of  the 

issues;  a  new  trial.  See  ''New  Trial." 

REI  (Lat.;  plur.  of  rriiH,  q.  v.)  In  the 
<  ivil  law.  In  a  special  .sense,  persons  from 
whom  a  thing  is  demanded  (it  unde  pe«* 
tur).  Helnee.  Bflem.  Jur.  Civ.  lib.  8.  tit.  17, 
§  841.  Defendants.  In  a  general  sense, 
parties  to  an  action;  litigating  parties  (ii 
quorum  de  re  ditceptatur) ,  including  both 
the  actor  and  the  reus  proper.  Id.  Parties 
to  a  contract.  Id. 

REI  INTERVENUS  (Lat.)  When  a  party 
is  imperfeetly  bonnd  in  an  obligation,  be 

may,  in  general,  annul  such  Imperfect  obli- 
gation; but  when  he  has  permitted  the  op- 
IMJslte  pmrty  to  act  as  if  his  obligation  or 
agreement  were  complete,  such  things  have 
Intervened  as  to  deprive  him  of  the  right  to 
rescind  such  ol)ligation.  These  circumstan- 
ces are  the  rei  interventu*.  1  Bell,  Comm. 
(6tb  Bd.)  888, 889;  Barton.  Man.  Soot  188. 

REI  TURPIS  NULLUM  MANDATUM  BST. 

A  mandate  of  an  illepd  tUnf  la  void.  Dig. 

17.  1.  6.  3. 

REIF  (Scotch;  from  Saxon  reaf).  In  old 
Scotch  law.  Bobbery.  Skene  ad  Leg.  Alex* 
andrt  R.  e.  8,  par.  2;  OoweU. 

REINSURANCE.  Insurance  effected  by  an 
underwriter  upon  a  subject  against  certain 
risks  with  another  underwriter,  on  the  same 

subject,  against  all  or  a  part  of  the  same 
risks,  not  exceeding  the  same  amount.  In 
the  original  insurance,  he  lathe  Uumrw;  In 
the  second,  the  assured. 

REIPUBLICAE  INTEREST  VOLUNTAT- 
esdefunctorum  effectum  sortlrL  It  concerns 
the  state  that  tiu  wills  ot  the  dead  should 

have  ^eir  effect. 

REISSUABLE  NOTES.  Bank  notes  which, 
after  having  been  once  paid,  may  again  be 
put  into  cln  ulation. 

They  cannot  properly  be  caUed  "valuable 
secnritles^  while  In  the  hands  of  the  maker, 
but,  in  an  Indictment,  may  properly  be  called 
"goods  and  chattels."  Ryan  &  M.  218.  See 
5  Mason  (U.  S.)  537;  2  Russ.  Crimes.  147. 
And  such  notes  would  fall  within  the  descrip- 
tion of  "promissory"  notes.  2  Leach,  C.  C. 
1090,  1098;  Rues.  *  R  888. 

REJOINDER.  In  common-law  pleading. 
The  defendant's  answer  to  the  plaintiff's 
replication.  The  aooond  pleading  of  defend* 
ant  in  the  commoa-law  aeriea. 

'     REJOINING  GRATIS.    Rejoining  within 
four  days  from  the  delivery  of  the  replica- 


tion, wltboat  a  notice  to  r«loln  or  demand 
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of    rejoinder.    Wliartoa   "Rejoinder;"  1 

Archb.  Prac.  280.  317;  10  Moes.  &  W.  12. 
But  Judgment  cannot  be  signed  without  de- 
manding  rejoinder.  S  DowL  6S7. 

RELATIO  EST  PICTIO  JURIS  BT  IN- 

tenta  ad  unum.  Relation  Is  a  fiction  of  law. 
and  intendetl  lor  one  thing.  3  Coke,  28. 

RELATIO  SEMPER  FIAT  UT  VALEAT 
diepoeltio.  Reference  should  always  be  had 

in  such  a  manner  that  a  dispoeltion  In  ft  will 

may  avail.   6  Coke,  7fi. 

RELATION  (Lat.  tv,  back,  ftru,  to  bear). 
In  Civil  Law.  Tbe  report  which  the 
judges  made  of  the  proceedings  In  certain 
suits  to  the  prince  were  so  called.  These 
relations  took  place  when  the  judge  had  no 
law  to  direct  lum,  or  when  the  laws  were 
■usceptlble  of  difficulties.  It  was  then  re 
ferred  to  the  prince,  who  was  the  author  of 
the  law.  lo  give  the  interpretation.  They 
were  made  in  writing,  and  contained  the 
pleadings  of  the  parties  and  all  tbe  proceed- 
ings, together  with  the  Judge's  opinion,  and 
prayed  the  emporor  to  order  what  should  be 
done.  This  ordinance  of  the  prince  thus  re- 
quired was  called  a  "rescript."  Their  use 
was  almllshed  by  Justinian  (Nov.  125). 

In  Contracts  and  Conveyances.  A  fic- 
tion of  law  whereby  an  act  done  at  one 
time  operates  as  if  done  at  another  time. 
An  act  so  operating  is  said  to  do  so  by  rela- 
tion Thus,  a  deed  not  acknowledged  until 
long  after  its  execution  has  l)een  held  to 
take  effect  ftom  its  date,  the  acknowledg- 
ment operaUng  as  of  that  time  by  relation. 
75  Mo.  613. 

RELATIVE.  One  connected  with  another 
by  blood  or  affinity;  a  relation;  a  kinsman 
or  kinswoman.  In  an  Adjective  sense,  hav- 
ing relation  or  connection  with  some  other 
person  or  thing;  as,  relative  rights,  relative 

powers. 

RELATIVE  FACT.  In  the  law  of  evidence. 
A  fact  having  relation  to  another  fact;  a 
minor  fact;   a  circumstance.    Burr.  Clrc 

K\.  im.  note  (d ). 

RELATIVE  POWERS.  Those  which  re- 
late to  land.  So  called  to  distinguish  ihera 
from  those  which  are  collateral  to  it. 

These  powers  are  appendant;  as.  where  a 
tenant  for  life  has  a  power  of  making  leases 
in  possession.  They  are  in  gross  when  a 
person  has  an  estate  in  the  land,  with  a 
power  of  appointment,  the  execution  of 
which  falls  out  of  the  compass  of  his  estate, 
but,  notwithstanding.  Is  annexed  in  privity 
to  it.  and  takes  effect  in  tbe  appointee  out 
of  an  Interest  appointed  In  the  appoints.  2 
Bonv.  Inst  note  19S0. 

RELATIVE  RIGHTS.  Those  to  which  a 
person  is  entitled  in  consequence  of  his  re- 
lation with  others;  such  as  the  rights  of 
a  husband  in  relation  to  his  wife;  of  a 
father  as  to  his  children;  of  a  master  as 
to  his  servant ;  of  a  guardian  as  to  his  ward. 

In  general,  the  superior  may  maintain  an 
action  for  an  injury  committed  against  his 
relative  rli^ts.   t  Bouv.  Inst  notes  2277- 


2296;  S  Bonv.  Inst  note  8421;  4  Boav.  Inst 
notes  26164618.  See '^Action.** 

RELATIVORUM  COGNITO  UNO.  COG- 
noscitur  et  alterunrt.  Of  things  relating  to 
each  other,  one  being  known,  the  other  is 
known.  Cro.  Jac  689. 

RELATOR.  .\  rehearser  or  teller;  one 
who,  by  leave  of  court,  brings  an  informa- 
tion in  the  nature  of  a  quo  wtrranto,  or  oth- 
er writ  issuing  in  the  name  of  the  ■tat% 
on  the  relation  of  a  private  person. 

RELATRIX  (haw  l>at.  and  Eng.)  In  prac- 
tice.    A   female  relator,  OT  petitioner.  14 

Pet.  (IT.  S.)  500.  517. 

RELAXARE  (Law  Lat.)  In  old  convey- 
ancing. To  release.  Relaxavi,  reltuw*e, 
hn\v  released.  Litt.  5  445.  In  10  Coke.  52h, 
reference  was  made  to  a  case  in  4  £dw.  VL, 
where  it  was  said  that  kuBort  la  properiy  to 
.set  prisoners  in  fetters  at  liljcrty.  and  re- 
litj-arv  is  to  do  it  quickly;  and  imtnith'mrr 
relaxarr  is  to  set  at  liberty  fettered  estates 
and  interests,  and  to  make  them  free  and 
abeolnte. 

RELAXATIO  (Law  Lat.  from  rilaxarr.  q. 
V.)  In  old  conveyancing.  A  release;  an 
instrument  by  which  a  person  relinquiabes 
to  another  his  right  In  anything.  Y.  B.  P. 
18  Hen.  VI.  9:  Spelman.  A  deed  of  re- 
lease.  See  "Release." 

RELAXATION.  In  old  Scotch  pracUce. 
Letters  passing  the  signet  (q.  v.)  by  which 
a  debtor  was  relaxed  (released)  from  tbe 
bom;  that  is.  from  personal  dUigence.  BelL 
Diet.  See  **Homlng." 

RELEASE.   The  giving  np  or  alMUldoiliag 

a  claim  or  right  to  the  person  against  whom 
the  claim  exist.s,  or  the  right  is  to  he  ex- 
ercised or  enfon  eii. 

Releases  may  either  give  up.  discharge,  or 
abandon  a  rli^t  of  action,  or  convey  a  man's 
interest  or  right  to  another  who  has  posses- 
sion of  it.  or  some  estate  In  the  same.  Shep. 
TOach.  320;  LitL  444;  Nelson,  Abr.;  Bac 
Abr.;  Viner,  Abr.;  Rolie.  Abr.  In  the  for- 
mer class,  a  mere  right  Is  snrrendered:  in 
the  other,  not  only  a  ri^'ht  is  given  up.  but 
an  interest  in  the  estate  is  conveyed  and  be- 
comes vested  in  the  releasee. 

An  express  release  is  one  directly  made  la 
terms  by  deed  or  other  suitable  means. 

An  Implied  release  is  one  which  arises 
from  acts  of  the  creditor  or  owner,  without 
any  express  agreement.  Bee  Poth.  Obi.  notes 
6n.s.  f^oo. 

A  release  by  operation  of  law  is  one  whlcb. 
thongli  not  expressly  made,  the  taw  pre- 

Rumes  in  consequence  of  some  act  of  the  r-^ 
leasor;  for  instance,  when  one  of  several 
joint  obligors  is  expressly  relea.sed.  the  oth- 
ers are  also  released  by  operation  of  lav. 
8  Salk.  298;  Hob.  10.  66;  4  Mod.  880:  7  Jotea 
(N.  Y.)  207. 

 In    Estates.    The   conveyance   of  • 

man's  interest  or  right  which  he  bath  nnle 
a  thing,  to  another  that  hath  tbe  possesalaa 
thereof,  or  some  estate  therein.  Shep. 
Touch.  820.   The  reUnqalshnsent  of  sosh 
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right  or  benefit  to  a  peruon  who  has  already 

some  intorost  in  thr  tonpnipnt.  and  sn<'h  in- 
terest as  qualifies  him  for  receiving  or  avail- 
ing bimself  of  the  right  or  benefit  so  re- 
linquished. Burton,  Real  Prop.  15*.  A  dis- 
cbarge or  conveyance  of  a  man's  right  In 
lands  or  tenements  to  one  that  held  some 
former  estate  in  possession.  2  Bl.  Comm. 
824. 

The  words  generally  used  In  such  OOQTey- 
anoe  are  "remised,  released,  and  forever 
quitc  laimed."    Litt.  §  445. 

Releases  of  land  are,  in  respect  of  their 
operation,  divided  Into  five  mrtfl: 

(1)  Releases  that  inure  by  way  of  passing 
the  eatate,  or  mitter  Veittate;  e.  g.,  a  release 
by  joint  tenant  to  eo-Jolat  tenant,  which 
conv  t'vanee  Win  psM  a  fee  wtthcmt  worda  of 
limitation. 

it)  Releaaea  that  inure  by  way  of  passing 
the  right,  or  mitier  U  droit;  e.  y.,  by  dis- 
seisee to  disseisor. 

(3)  Releases  that  inure  by  enlargement  of 
the  estate.  Here  there  must  be  an  actual 
priTfty  of  eatate  at  the  time  between  re- 
leasor and  rrlPHs-ee.  who  must  have  an  es- 
tate actually  vested  In  him  capable  of  en- 
largement. 

(4)  Releases  that  Inure  by  way  of  extin- 
guishment; e.  p..  a  lord  relMtsliig  hla  seign- 
©rial  rights  to  his  tenant. 

(6)  Releases  that  inure  by  way  of  feoft- 
ment  and  entry;  e.  p..  If  there  are  two 
dlssoipnrs,  a  release  to  one  will  give  him  a 
sole  estate,  as  if  the  disseisee  had  regained 
seisin  by  entry,  and  enfeoffed  him.  2  Bl. 
Comm.  325*.  See  4  Cruise,  Dig.  71;  Gilb. 
Ten.  S2;  Co.  Litt.  264:  3  Brock.  (U.  8.)  185; 
2  Sumn.  (IT.  S.)  487;  8  Pick.  (Mass.)  143; 
10  Pick.  (Mass.)  195;  7  Mass.  381;  5  Har. 
m  J.  (Md.)  IBS;  2  N.  H.  402;  5  Paige.  Gh. 
(N.  Y.t  2f>f»;  irt  .Tohns.  (N.  Y.)  4r,r,, 

The  technicalities  of  English  law  as  to  re- 
leases are  not  generally  applicable  In  the 
United  States.  The  corresponding  convey- 
ance is  a  quitclaim  deed.  2  Bouv.  Inst.  416: 
gl  Ala.  (N.  S.)  125. 

—in  Admiralty.  An  instrument  under 
seal  of  tbe  court,  commanding  tb»  marshal 
to  release  a  ship  or  other  property  arrested 
In  a  proceeding  in  rem  on  the  giving  of  bail 
by  the  owner. 
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RELEASE  BY  WAY  OF  ENTRY  AND 
feoffment.   See  "Release." 

RELEASE  BY  WAY  OF  EXTINGUISH- 
ftient.   See  "Release." 

RELEASE   BY   WAY   OF   PASSING  A 

riflht.  See  ntelense." 

RELBASB  BY  WAY  OP  PAMINO  AN  BB- 
tnte.  See ''Beleaae." 

RELEASE  TO  USES.  The  conveyance  by 
a  deed  of  release  to  one  party  to  the  use  of 
anottier  Is  so  termed.  Thus,  when  a  convey- 
ance of  lands  was  effected,  by  those  Instru- 
ments of  assurance  termed  a  "lease"  and 
"reieaas,**  from  A.  to  B.  and  kia  helf%  to 


the  nee  of  C.  and  his  heirs,  in  snch  ease  C. 

at  once  took  the  wholn  f<>p  simple  In  such 
lands:  B..  by  the  operation  of  the  statute 
of  uses,  being  made  a  mere  conduit  pipe  for 
conveying  the  estate  to  C,  and  B.  was  called 
the  "releasee  to  uses." 

RELEASEE.  A  person  to  whom  a  release 
is  made. 

RELEASOR.   He  who  makes  a  release. 

RELEQATIO  (LaL)  A  kind  of  banishment 
known  to  the  vMl  law,  which  did  not  take 
away  the  righta  of  eltlaendkip,  which  de* 

portatio  did. 

Some  say  that  relegatio  was  temporary, 
(Icportatio  perpetual;  that  rcUgatio  did  not 
take  away  the  property  of  the  exile,  and  that 
depoffoKo  did;  but  these  distlnetlona  do 
not  seem  always  to  exist.  There  was  one 
sort  of  relegatio  for  slaves,  viz.,  in  agras; 
another  for  freemen,  viz..  in  provincias. 
Relegatio  only  exiled  from  certain  limits; 
deportoHo  oonflned  to  a  particnlar  place 
(JocMs  pomoe).  Gahr.  Lex. 

RELEGATION  (from  Lat.  relegatio,  q.  v.} 
In  old  English  law.    Banishment  for  a 

time  only.    Co.  Lltt.  133. 

RELEVAMEN  (I^w  T.at.  from  rrlernrc.  to 
lift  up).  In  old  English  law.  Relief;  one 
of  the  incidents  of  tli*'  feudal  tenure.  Lib. 
Rames.  9  210;  Speiman.  In  Domesday  Book 
It  Is  called  refeiKimenfaet;  in  the  laws  of 
Edward  the  Confessor,  relevatio :  in  Mngnu 
Charta,  and  Kenerally  in  old  English  and 
Scotch  law,  nhriuiii.  Domesday  Book,  tit. 
"Berocscire.  Walingford;"  LL.  Edw.  Conf. 
c.  8S. 

RELEVANCY.  Applicability  to  the  issue 
Joined.  That  qnality  of  evidence  which  ren- 

derp  It  properly  applicable  in  determining 
the  truth  or  falsity  of  the  matters  in  issue 
between  the  partlea  to  a  salt  See  1  GreenL 
Ev.  i  49. 

RELEVANT.  In  the  law  of  evidence. 
Having  relation;  applicable.  Relevant  evi- 
dence is  evidence  appllcAble  to  the  issue. 

RELICT.  A  widow ;  as.  A.  B..  relict  of  C 
B.;  A.  B.,  widow  of  G.  B. 

RELIOTA    VERIPICATIONB    (Lat.  bin 

pleading  being  abandoned).   In  pleading.  A 
confession   of  Judgment  made  after  plea 
pleaded,  viz..  a  cognovit  actionem,  aeconl^ 
panled  by  a  withdrawal  of  the  plea. 

RELICTION  (liat.  rtiinqvo,  to  leavw  fm- 

hind).  An  Increase  of  the  land  by  the  re- 
treat or  recession  of  the  sea  or  a  river. 
Sometimes  called  "dereliction." 

If  the  reliction  be  gradual,  the  land  beu 
lonRs  to  the  riparian  owner,  but  If  It  Be' 
suildr-n.  and  considerable.  It  belong.s  to  the* 
State  (13  N.  Y.  296;  1  GUI  A  J.  [Md.?  ?49).. 
unlesa  the  land  has  bsen  previously  lost  by 
submergence  (100  N.  T.  tf4). 
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RELIEF. 

 In  Feudal  Law.   A  sum  payable  by  the 

new  tenant,  the  duty  being  incident  to  every 
feudal  tenure,  by  way  of  line  or  composition 
with  the  lord  for  taking  up  the  estate  which 
was  lapsed  or  fallen  in  by  the  death  of  the 
last  tenant.  At  one  time,  the  amount  was 
arbitrary;  but  afterwards  the  relief  of  a 
knight's  fee  became  flxed  at  one  hundred 
shillings.    2  HI.  Comm.  65. 

 In  Practice.   A  general  name  for  the 

remedy  sought  or  allowed  in  any  action, 
legal  or  equitable. 

RELIEVE.  In  feudal  law.  To  hold  or  de- 
pend; thus,  a  tenant  was  said  to  relieve  of 
the  crown.    Now  obsolete. 

RELIGION  (Lat.  re,  back,  liyo,  to  bind). 
Real  piety  in  practice,  consisting  in  the  per- 
formance of  all  known  duties  to  God  and 
our  fellow  men.   See  "Charitable  Uses." 

RELIGIOUS  LIBERTY.  As  secured  by 
the  provisions  of  the  constitution  of  the 
United  States,  and  of  the  several  states, 
means  freedom  from  any  establishment  of 
a  religion,  from  compulsory  support  of  re- 
ligious instruction,  from  compulsory  attend- 
ance on  religious  worship,  and  from  re- 
straints on  the  free  exercise  of  religion  ac- 
cording to  the  dictates  of  conscience,  or 
upon  the  expression  of  religious  belief.  See 
Cooley,  Const.  Llm.  575. 

The  full  and  free  right  to  entertain  any 
religious  belief,  to  practice  any  religious 
principle,  and  to  teach  any  religious  doc- 
trine which  does  not  violate  the  laws  of 
morality  and  propriety,  or  infringe  personal 
rights.  13  Wall.  (U.  S.)  728.  But  freedom 
from  restraint  on  the  exercise  of  religion 
does  not  permit  one  to  break  the  law  be- 
cause his  unlawful  acts  were  in  the  exercise 
of  his  religion,  or  according  to  the  dictates 
of  his  conscience.  98  U.  S.  166. 

RELIGIOUS  MEN  (I>aw  Lat.  reliffiosi). 
Such  as  entered  into  some  monastery  or 
convent.  In  old  English  deeds,  the  vendee 
was  often  restrained  from  aliening  to  "Jews 
or  religious  men,"  lest  the  lands  should  fall 
into  mortmain.  Religious  men  were  chilly 
dead.  Blount. 

RELIGIOUS  TEST.  A  belief  in  certain 
dogmad  of  religion  which  are  prerequisite 
to  the  holding  of  a  civil  ofBce.  or  the  exer- 
cise of  any  civil  right.  "No  religious 
test  shall  ever  be  required  as  a  qualification 
to  any  office  or  public  trust  under  the  United 
States."    Const,  art.  6,  §  3. 

RELIGIOUS  USE.  See  "Charitable  Uses." 

RELINQUISHMENT.  A  forsaking,  aban- 
doning, or  givliiR  over  a  right;  for  example, 
a  plaintiff  may  ipllnqulsh  a  bad  count  in  a 
declaration,  and  proceed  on  a  good;  a  man 
may  relinquish  a  part  of  his  claim  In  order 
to  give  a  court  jurisdiction.  The  word  has 
no  exa<-t  technical  significance. 

RELIQUA.  The  remainder  or  debt  which 
a  person  finds  himself  debtor  In  upon  the 
balancing   or   liquidation   of   an  account. 


Hence  reliquary,  the  debtor  of  a  reliqua:  as 
also  a  person  who  only  pays  piecemeal.  Enc 
Lond. 

RELIQUi  (Lat.)  In  the  civil  law.  The 
rest.  Held  to  signify  "all"  (untrer8o«,  omnetf). 
Dig.  60.  16.  95.  160. 

RELOCATIO  (Lat.)  In  civil  law.  A  re- 
newal of  a  lease  on  its  determination  on  like 
terms  as  before.  It  may  be  either  express 
or  tacit.  The  latter  is  when  the  tenant  holds 
over  with  the  knowledge  and  without  objec- 
tion of  the  landlord.  Mackeld.  Civ.  Law.  S 
379. 

RELOCATION.  In  Scotch  law.  A  relet- 
ting or  renewal  of  a  lease;  a  tacit  relocation 
Is  permitting  a  tenant  to  hold  over  without 
any  new  agreement. 

REM  domino  vel  non  domino  vendente 
duobus. 

In  jure  est  potior  venditlone  prior. 
Where  one,  whether  owner  or  not  owner, 
sells  a  thing  to  two  persons,  the  party  who 
is  first  sold  to  has  the  better  right.  A 
Latin  couplet  quoted  in  Fleta  (lib.  3,  c.  15, 
5  8). 

REMAINDER.  The  remnant  of  an  estate 
in  lands  or  tenements  expectant  on  a  par- 
ticular estate  created  together  with  the  same 
at  one  time.   Co.  Litt.  143a. 

To  constitute  a  valid  remainder  at  com- 
mon law,  the  estate  in  remainder  must  be 
created  (1)  on  purchase  (2  Wasbb.  Real 
Prop.  586);  (2)  at  the  same  time  with  a 
particular  estate  (2  Bl.  Comm.  167);  (3) 
less  than  a  fee  (Id.  164 ) ;  and  ( 4 )  must  vest 
in  the  grantee  during  the  continuance  of 
the  particular  estate,  or  eo  inxtanti  that  It 
determines,  so  that  the  freehold  shall  not 
remain  In  abeyance  (Id.  168);  but  (5)  the 
remainder  must  rest  on  the  natural  termina- 
tion of  the  particular  estate,  and  not  be  In 
defeasance  of  it  (Fearne.  Cont.  Rem.  13). 

 In  the  United  States.  The  term  "re- 
mainder" Is  applied  to  various  estates  in  ex- 
pectancy, limited  on  precedent  estates  which 
do  not  fulfill  all  the  requirements  of  the 
common  law. 

Remainders  are  either  vested  or  contin- 
gent. 

(1)  A  vested  remainder  is  one  by  which  a 
present  interest  passes  to  the  party,  though 
to  be  enjoyed  In  the  future,  and  by  which 
the  estate  is  invariably  fixed  to  remain  to  a 
determinate  person  after  the  particular  es- 
tate Is  spent.  A  determinate  remainderman 
in  c«se  at  the  time  of  its  creation  is  essen 
tial  to  a  vested  remainder. 

A  future  estate  is  vested  where  there  Is  a 
person  in  being  who  would  have  an  imme- 
diate right  to  the  lands  on  the  ceasing  of  the 
Immediate  or  precedent  estate.  1  Rev.  St.  N. 
Y.  c.  1.  tit.  2.  5  13.  This  definition  has  been 
J\istly  criticised  so  far  as  it  is  intended  to 
be  declaratory  of  the  common  law.  in  that 
it  omits  the  essential  that  the  person  who 
shall  take  the  remainder  shall  be  ascertained 
before  the  termination  of  the  particular  es- 
tate. 

(2)  A  contingent  remainder  Is  one  where 


DigitizcL, .  ,  v .  .  . 


RSMAINDRRMAH  (789) 


REMISSION 


the  estate  in  remainder  is  limited  to  take 
fflfcct  either  to  a  dubious  and  uncertain  ptr- 
BOD,  or  upon  a  dubious  and  uncertain  event. 
80  that  the  particular  estate  may  chance  to 
be  determined,  and  the  remainder  never  take 
effect.    2  Bl.  Comm.  169. 

A  icmaitMicr  uliirh,  as  regards  the  posses- 
sion or  enjoyment,  depends  on  a  contingency 
other  than  the  surriTal  of  the  remainder- 
man.   Smith.  Ex.  Int.  $  171. 

It  l.**  not  the  inucrtaint y  of  enjoyment  in 
future,  but  the  uncertainty  of  the  rinlit  to 
that  enjoyment,  which  marks  the  difference 
between  a  vetted  and  a  contingent  interest. 
4  Kent,  Comm.  206:  2  Crulae.  IMg.  270. 

REMAINDERMAN.  One  who  is  entitled 
to  the  remainder  of  the  estate  after  a  par- 
ticular estate  carved  out  of  It  has  expired. 

REMAND.    To  send  h&ck. 

 Of  Prisoner.  The  ordering  of  a  pris- 
oner's return  to  custody  pending  proceed- 
ings, or  on  a  determination  thnt  he  Is  not 
entitled  to  release. 

 Of  a  Cause.   The  sending  it  back  to 

the  same  court  out  of  which  it  came,  f<ii- 
the  purpose  of  having  aome  action  on  It 
there.  March,  100. 

REMANENT     PRO     DEFECTU  CMP- 

torum  (Lat.  remajieiit,  they  remain,  pro  de- 
fectu.  through  lack,  emptorum.  of  buyers). 
In  practice.  The  return  made  by  the  sheriff 
tn  a  wilt  (if  exerution  wlien  lie  has  not  been 
able  to  sell  the  property  seized,  that  the 
same  remains  unsold  for  want  of  buyers;  in 
that  case,  the  plaintiff  is  entitled  to  a  vendi- 
tUnti  exponas.  Comyn,  Dig.  "Execution" 
(C  8). 

REMANENTIA  fT.aw  Lat.  from  rnmiiK  rr. 
q.  v.)  In  old  English  law.  A  remainder. 
Spelman. 

A  perpetuity,  or  perpetual  estate  (pro  per- 
petuo).  Glauv.  lib.  7.  c.  1;  Bracton,  (o\. 
244;  Reg.  IfaJ.  lib.  2,  e.  28. 

REMANERE  (I.at.) 

In  Old  English  Practice.  To  remain: 
to  stop  or  stay;  to  "demur."  In  the  old  sense 
of  the  wonl.  Primu  ijiirrat ifr  a  trii<  /(/<  ai 
aliquid  relit  vcl  .siiat  ditere  guare  ussisa 
dettcal  niiianrrv,  it  first  should  be  inquired 
of  the  tenant  if  he  will  or  know  to  say 
anything  why  the  assize  should  Ktay. — that 
Is.  why  it  should  not  proceed.  Bracton, 
fol.  184b.  A"on  propter  minorem  aetatem 
petentium  remanebit  a.sfiisa.  the  assize  shall 
not  stay  on  account  of  the  nonage  of  the 
demandants.  Id.  fol.  276.  Hence  the  term 
remanett  In  modem  practice. 

REMANET  (  Lat. )  In  practice.  Tho<  aus.\s 
which  are  entered  for  trial,  and  which  can- 
not be  tried  during  the  term,  are  remonef«. 
Lee.  **Trial;"  1  Sellon,  Prac  484;  1  Phil. 
Bv.  4. 

REMEDIAL  LAW.  That  part  of  the  body 
of  the  law  which  contains  the  remedies  by 
which  rights  are  enforced  and  wrongs  re- 
dressed, and  the  rules  by  'v^lcta  the  sub- 
stantive Uw  (9.  «.)  is  applied.! 


REMEDIAL  STATUTE.   One  removing 

some  defect  in  the  law,  and  thus  giving  a 
more  perfect  remedy  for  private  wrongs. 
Used  usually  in  contradistinction  to  "penal 
statute,"  but  sometimes  to  "declaratory  atat' 

utc." 

REMEDY.  The  means  employed  to  en- 
force a  right  or  redres.s  an  iiijui>'.  "Tim 
being  put  in  possession  of  that  right  where- 
of the  party  Injured  Is  deprived."  6  Wheat. 
(U.  S.)  407. 

The  procedure  whereby  redress  is  secured, 
as  distinguished  from  the  right  to  be  en- 
forced.  103  U.  S.  717. 

It  Includes  every  original  application  to  a 
court  of  justice  for  a  judgment  or  an  order. 
Thus,  the  application  for  admission  to  prac- 
tice an  attorney  or  counsellor  is  a  remedy. 
22  N.  Y.  67.  87. 

 In  Old  English  Law.    A  remainder. 

Co.  Lltt.  49a;  2  Coke,  51a. 

(1)  Equitable  remedies  are  those  obtain- 
able only  in  a  court  of  equity. 

(2)  Legal  remedies^  In  the  technical  sense 
of  the  term,  are  those  which  may  be  award- 
eil  in  a  court  of  law;  In  a  broader  sense, 
any  remedy  allowed  by  the  law  of  the  land. 

(8)  CSuinulatlve  or  concurrent  remedies 
are  such  as  are  provided  In  addition  to  other 
existing  remedies,  and  whose  existence  does 
not  preclude  a  resort  to  the  old  remedy.  A 
resort  to  one  of  the  two  remedies,  however, 
precludes  a  stibseqnent  resort  to  the  other. 
See  "Election." 

(4)  Specific  or  exclusive  remedlM  are 
such  as  rei'cal  all  pre-existing  remedies  for 

the  same  wroiiK. 

REMEDY  OVER.  The  remedy  of  he  who 
is  primarily  'liable  against  him  who  Is  sec- 
ondarily liable  for  the  same  debt 

REMEMBRANCERS.  In  English  law.  Offi- 
cers of  the  exchequer,  whose  duty  it  is  to 
remind  Uie  lord  treasurer  and  the  Jnstloes 
of  that  court  of  such  things  as  are  to  be 
called  and  attended  to  for  the  benefit  of  the 
crown.  Cowell;  St.  8  A  4  Wm.  IV.  c  99. 

REMENAUNT  (Law  Fr.)  Remaining;  to 
come  after;  remainder.    A  remeaaiifU,  for 

ever  after.  Kelham. 

REMISE,  RELEASE,  AND  QUITCLAIM. 
The  ordinary  effective  words  In  a  release. 
These  words  are.  In  this  country,  sufficient 
to  pass  the  estate  in  a  primary  conveyance. 
7  Conn.  2r.O;  24  N.  H.  4(10;  21  Ala.  1  N.  S. ) 
125:  7  N.  Y.  422.  "Remise"  is  a  French  word 
synonymous  with  "release."  See  "Quitp 
claim." 

REMISSION  (  LaL  »•'•,  hac  k,  HI i7/o.  to  send). 

 In  Civil  Law.    A  release  of  a  debt. 

It  is  com  1  lit idiial  wht-n  it  Is  expressly  grant- 
ed to  the  debtor  by  a  creditor  having  a 
rapacity  to  alienate;  or  tacit,  when  the 
creditor  voluntarily  surrender.s  to  his  debtor 
the  original  title,  under  private  signature, 
constituting  the  obligation.  Civ.  Ck>de  La. 
art.  2195. 

Forgiveness  or  pardon  off  am  olfonse. 

It  bas  the  eHect  of  putting  hack  the  of- 
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f«Bd«r  into  tlie  wum  attuAtlon  lie  was  be- 
fore the  commission  of  the  offonsp.  Rp- 
mission  Is  generally  granted  in  cases  where 
the  offense  was, Involuntary,  or  committed  In 
self-defense.  PoUl  Proc  Civ.  sec.  7,  art  2. 
5  «. 

 At  Common  Law.    The  act  hy  which 

a  forfeiture  or  penalty  is  forgiven,  lu 
Wheat  (U.  8.)  S4«. 

REMI88IU8  IMPERANTI  MELIUS  PARE- 

tur.    A  man  commanding  not  too  strictly 

ie  better  obeyed.  3  Inst.  233. 

REMIT.  To  annul  a  flne  or  forfeiture. 
This  is  geaerally  done  by  the  courts  where 

they  have  a  discretion  by  law;  as.  for  ex- 
ample, when  a  juror  is  fined  for  nonattend- 
ance  In  court,  after  being  duly  summoned, 
and,  on  appearing,  he  produces  evidence  to 
the  court  that  ha  was  sick  and  unable  to 
attend,  the  flne  will  be  remitted  by  the 
court. 

——In  Commercial  Law.  To  send  money, 
bills,  or  something  which  will  answer  the 

purpose  of  money. 

REMITTANCE.  In  commercial  law.  Mon- 
ey sent  by  one  merchant  to  another,  either 
In  q^e^  bill  of  exchange,  draft,  or  other- 
wise. 

REMITTEE.  A  person  to  whom  a  remit- 
tance Is  made.  Story,  Ballm.  S  76. 

REMITTER.  To  be  placed  back  in  pos- 
lon. 

When  one  having  a  right  to  lands  is  out 
Of  .possession,  and  afterwards  the  freehold 
Is  cast  upon  him  by  some  defective  title, 
and  he  enters  by  virtue  of  that  title,  the  law 
remits  him  to  his  ancient  and  more  certain 
right,  and,  by  an  equitable  fiction,  supposes 
blm  to  have  gained  possession  nnder  It  8 
BL  Comm.  190;  Oomyn,  Dig.  "Remitter.** 

REMITTERE  (I^t.  from  r<\  again,  and 
milfere,  to  send).  In  old  English  practice. 
To  send  back;  to  give  up  or  relinquish:  to 

remise  or  release.  Posttd  jus  smiin  n  niisit, 
et  quietum  clamavit,  afterwards  remised 
and  qnitclalmed  his  right  Braeton,  fol. 
S13b. 

To  remand  on  habeas  corpus.  3  How.  St. 
Tr.  16L 

REM  ITT  IT  DAMN  A  (Lat.  he  releases 
damages).  An  entry  on  the  record,  by  which 
the  plaintiff  declares  that  he  remits  the 

damages  or  a  part  of  the  damages  which 
have  been  awarded  him  by  the  Jury,  Is  so 
called. 

In  some  cases,  a  misjoinder  of  actions  may 
be  cured  by  the  entry  of  a  remittit  damtia. 
1  Ohlt  PI.  •S07. 

REMITTITUR  DAMNUM  (or  DAMNA).  In 

practice.  The  act  of  the  plaintiff  upon  the 
record,  whereby  he  abates  or  remits  the  ex- 
cess of  damages  found  by  the  jury  beyond 
the  sum  laid  in  the  declaration.  See  1 
Savnd.  28B,  noto  6;  4  Conn.  109;  Bout.  Inst 
Ind«K, 

HBMITTITUR  OF  RECORD.  After  a  no- 


ord  has  been  removed  to  the  snpreme  eoart. 

and  a  judj^ment  has  been  rendered,  it  is 
to  be  remitted  or  sent  baclt  to  the  court 
below,  for  the  purpose  of  retrying  the  canae. 
when  the  judgment  has  been  reversed,  or  of 
issuing  an  execution  when  It  has  been  af- 
lirmod.  The  act  of  .so  returning  the  record, 
and  the  writ  issued  for  that  purpose,  t>ear 
the  name  of  "remlttitnr.** 


REMITTOR.  A  person  who 
mittaace  to  another. 


makee  a  re- 


REMONSTRANCE.  A  petition  to  a  court 
or  deliberative  or  legialative  body,  in  which 
those  who  have  signed  it  reottest  that  ■ome- 

thing  which  it  is  in  contemplation  to  po^ 

form  shall  not  be  done. 

REMOTE  CAUSE.  See  "Proximate  Cause." 

REMOTE  DAMAGES.    Damages  are  too 
remote  to  be  actionable  when  not  the  legal 
and  natural  consequence  of  the  act  com 
plained  of.   Sweet.   See  "Damages." 

REMOTE  EVIDENCE.  Evidence  so  dis- 
connected from  the  fact  to  be  proved  as  to 
be  irreierant  thereto.   See  "EMdenoe." 

REMOTO  IMPEDIMENTO,  EMERGIT  AC- 
tio.  The  impediment  being  removed,  the  ac- 
tion arises.  5  Coke.  76;-  Wingate.  Max.  20. 

REMOVAL  OF  CAUSE.  The  removal  of  a 

cause  from  the  court  in  which  it  was  com- 
menced to  another  court,  in  which  it  there- 
after proceeds.  The  term  seems  Utwally 
to  inclndf*  change  of  venue  and  removal  to 
I  a  reviewing  court,  but  to  these  it  is  rarely 
applied,  being  ordinarily  used  to  denote  the 
removal  of  a  cause  from  a  state  to  a  fed- 
eral court  where  a  federal  qneetton  Is  iB* 
volved.  or  the  parties  are  citizens  of  dlffn^ 
ent  states,  or  one  of  them  is  an  alien  (see 
Act  Cong.  March  3.  1887).  or  to  proceedings 
under  state  statutes  for  the  transfer  of  a 
cause  to  another  of  concurrent  jurisdiction. 

REMOVER.  In  practice.  A  transfer  of 
a  suit  or  cause  out  of  one  court  Into  another, 
which  is  effected  by  writ  of  error»  oerfioffwri, 
and  the  like.  11  Coke,  41. 

REMUNERATION.  Reward;  recompense; 
salary.  Dig.  17. 1.  7. 

RENANT,  or  RENIANT.   In  <Ad  BngBA 

law.  Denying.  82  Hen.  VIII.  e.  t. 

RENCOUNTER.    A  sudden  meeting;  it 
opposed  to  a  duel,  which  is  deliberate. 

RENDER.  In  the  clvU  law.  To  yield: 
to  retam;  to  give  again.  It  is  tihe  reverss 
of  "prender."  See  '^ndiUon  of  IndgmeBt" 

RENDITION  OF  JUDGMENT.  The  an- 
nouncement of  the  decision  of  the  court,  as 
by  a  verbal  decision  entered  in  the  minutes, 
the  filing  of  findings,  etc. 

It  differs  from  "entry  of  Judgment"  whi^ 
Is  the  formal  entry  of  the  Judgment  upon  the 
records.  80C|L16<.  But  ase  9  mna.  Ul. 

RENBQADII^One  who  haa  ehaaced  hie 
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'      profession  of  faith  or  opinion;  one  who  has 
deserted  iiis  chiirc-li  or  jfaxtj. 

RENEWAL.  A  change  of  something  old 
for  something  new;  as.  the  renewal  of  a 
note;  the  renewal  of  a  kase.  See  "Nov»> 
tlon;"  1  Bouv.  Inst,  note  800. 

RENOUNCE.  To  give  up  a  right;  for 
example,  an  execotor  may  renounce  the  right 

of  adniiiiistprinK  the  estate  of  the  testator;  a 
widow,  the  right  to  administer  to  her  Intes- 
tate ]inilMuid*a  eitate. 

RENOUNCINQ    PROBATE.    Giving  np 

the  ri^ht  to  hi-  ('Xo<  iitnr  nf  a  will,  whrreln  he 
has  been  appointed  to  that  office,  by  refusing 
to  talce  out  probate  of  such  will.  Toller, 
Bx'rs.  42;  1  Williams.  Ex'rs,  230,  231;  20  A 
tl  Vict.  c.  77,  8  79;  21  &  22  Vict.  c.  94,  §  16. 

RENOVARE  {LaL)  In  old  EogUah  law. 
To  renew.  Anmiattm  rtnonn,  to  renew  an- 
nually. A  phrase  applied  to  profits  which 
are  talcen  and  the  product  renewed  again. 
Amh.  ISL 

RENT.  A  return  or  oompeoeation  for  the 

possession  of  some  corporeal  Inheritance, 
and  is  a  certain  profit,  cither  in  money,  pro- 
visions, or  laliof.  issniim  out  of  lands  and 
tenements,  in  return  for  their  use. 

Some  of  Its  common-law  properties  are 
tihat  It  inmBt  be  a  profit  to  the  proprietor, 
certain  in  Its  character,  or  capable  of  being 
reduced  to  a  certainty.  Inulng  yearly,  that 
is,  periodically,  out  of  the  thin?  granted,  and 
not  be  part  of  the  land  or  thing  itself.  Co. 
latt.  47;  2  Bl.  Comm.  41. 

At  common  law  there  were  three  species 
of  rent.— -rent  service,  having  some  cor- 
poreal service  attached  to  the  tenure  of  the 
land,  to  which  the  right  of  distress  was  neo- 
eaearlly  Incident;  rent  duurge.  which  was  a 
reservation  of  rent,  with  a  clause  authoriz- 
ing its  collection  by  distreie;  and  rent  seek, 
where  there  was  no  such  clause,  but  the  rent 
could  only  he  collected  by  an  ordinary  action 
at  law.  These  dIstlnettonB.  however,  for  all 
practical  purpo.'tes.  have  becnrac  obsolete,  in 
consequence  of  various  statutes  both  in  Eng- 
land and  in  this  country,  allowing  every 
kind  of  rent  to  be  distrained  for  without  dis- 
tinction.   See  Tayl.  I>andl.  &  Ten.  {  370. 

RENT  CHARGE.    See  "Rent." 

RENT  ROLL.  A  list  of  rents  payable  to 
a  particular  person  or  public  body. 

RENT  SECK.    See  •  Rent.  ' 
RENT  SERVICE.    See  "Rent." 

RENTE,  ISSUES,  AND  PROFITS.  The 
profits  arising  from  property  generally  (Gen. 
St.  Ma8.s.  1S60.  p.  537;  Rev.  St.  X.  Y.  st. 
1849)  for  better  protection  of  property  of 
married  women. 

This  phrase  in  the  Vermont  statute  has 
been  held  not  to  cover  "yearly  profits."  26 
Vt.  741. 

RENTS  OF  ASSIZE.  The  certain  and  de- 
termined rata  of  the  freeholders  and  an- 
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clent  copyholders  of  mahors  are  called  "rents 
of  assise,"  apparently  because  they  were  as- 
sited  or  made  certain,  and  so  dietinguidied 
from  a  redditus  Dinhilis,  which  was  a  vari- 
able or  fluctuating  rent.  3  Cruise,  Dig.  314 ; 
Brown. 

RENTS    RESOLUTE.    Rents  anciently 

payable  to  tbp  crown  from  the  lands  of  ab- 
beys and  religious  houses;  and  after  their 
dissolution,  notwithstanding  that  the  lands 
were  demised  to  others,  yet  the  rents  were 
still  reserved  and  made  payable  again  to  tike 
crown.  GowelL 

RENTAL.    A  roll  or  list  ol  the  rents  of 

an  estate,  containing  the  description  of  the 
lands  let,  the  names  of  the  tenants,  and  other 

particulars  connected  with  such  estate.  This 
is  the  same  as  "rent  roll."  from  which  it  is 
said  to  be  corrupted. 
Derived  from  or  pertaining  to  renL  as  ren* 

tal  value. 

j  RENTAL  BOLLS.  In  Scotch  law.  When 
the  tithes  (ticnds)  have  been  liquidated  and 
settled  for  so  many  bolls  of  com  yearly. 
Bell.  Diet 

RENTAL  RIGHTS.  In  EnRllsh  law.  A 
species  of  lease  usually  grantcci  at  a  low 
rent  and  for  life.  Tenants  under  sucih 
leases  were  called  *Yentalenr  or  "kindly 
tenaata." 

RENTE.  In  French  law.  A  word  nearly 
sjmonymous  with  our  word  "annuity." 

RENTE  FONCIERE.  In  French  law.  A 
rent  which  issues  out  of  land;  and  it  is  of 
its  essence  that  it  be  perpetual,  for  if  it  be 
made  but  for  a  limited  time,  it  is  a  lease. 
It  may.  however,  be  eactingulrtied.  Civ.  Code 
La.  arts.  2760,  876».  See  **aroand  Bent" 

RENTE  VIAGERE.  In  French  law.  An 
annuity  for  life.  dv.  Code  La.  art  2764. 

REG  AB8ENTE  (LaL)  DeCsadant  being 

absent. 

REP  SILVER.  In  old  records.  Money 
paid  by  servile  tenants  for  exemption  from 
the  customary  duty  of  reaping  for  the  lord. 

Cowell. 

REPAIRS.  That  work  which  is  done  to  an 
estate  to  Iceep  it  in  good  order.  It  does  not 
include  additions  and  adaptions  of  the  premi> 
ises  to  new  uses.    24  N.  J.  Eq.  358. 

REPARATION.  The  redress  of  an  injury; 
ameads  for  a  tort  inflicted.  See  'IKemedy." 

REPARATIONE  PACIENDA,  WRIT  OE 

(T.,at.)  The  name  of  an  ancient  writ,  which 
lies  by  one  or  more  Joint  tenants  a^;ainst 
the  other  joint  tenants,  or  by  a  person  own 
ing  a  house  or  building  against  the  owner 
of  the  adjotntng  baUdinK  to  oompsi  the  repa* 
ration  of  such  Joint  property.  Fltah.  Nat 
Brev.  295. 

REPATRIATION.  The  regaining  of  a  na- 
tionality OBce  lost;   the  converse  of 
patrlation." 


kju,^  jcl  by  Google 


1 


KBPBAL 


RBPLBVnf 


REPEAL.   The  abrogation  or  dMtractkm 

of  a  law  by  a  legislative  act. 

A  repeal  is  "express."  as,  when  It  Is  liter- 
ally declared  by  a  subsequent  law,  or  "imr 
pltod.**  when  the  new  law  contains  proTlslons 
OOtttrarA'  to  or  Irreconcilable  with  thosp  of 
the  former  law,  or  which,  though  recoh- 
cUable,  are  manifeatly  designed  to  famish 
an  exchisiTe  rule. 

A  law  may  be  repealed  by  implication,  by 
an  afflrmatlvo  as  well  as  by  a  negative  stat- 
ute, if  the  substaoce  is  inconsistent  with  the 
old  statute.  1  Obto»  10;  t  Bibb  (Ky.)  96; 
Harper  (&  C.)  101;  4  WadL  a  C.  (U.  S.) 

991. 

Repeal  Is  express  where  the  repealing  act 
explicitly  refers  to  an  existing  law,  and  de- 
clarea  Ita  repeal. 

Whore  statutes  are  repugnant,  tli.  r.'  is  of 
course,  an  implied  repeal.    An  implied  re- 
peal also  results  from  an  act  ooverlng  the 
whole  subject  matter,  and   obvloiisly  do 
sifned  as  a  substitute  (84  111.  5yo;  123  N. 

.  !S5).  or  by  a  revision  or  eodlflcatlon  Of 
the  law  (78  Wis.  457;  30  Vt.  344). 

REPELLITUR  A  SACRAMENTO  INFA- 
mis.  An  infamous  person  is  repelled  or  pre- 
vented from  taking  an  oatlu  Co.  litt  168: 
Bracton,  186. 

REPELLITUR  EXCEPTIONE  CEDBN- 
rK'**"*w^**"'""*  "®  *®  defeated  by  the  plea 
V*f*  *^  actions  have  been  assigned.  1 
Johns.  Ch.  (N.  Y.)  409.  414. 

•  ''^P^RTORY.  In  n«nch  law.  A  word 
°1Tw  *^^note  the  Inventory  or  minutes 
which  notaries  are  required  to  make  of  all 
contracts  wUch  t«ka  plac«  betoro  them. 
Dallos. 

REPETITION. 

—In  CivM  Law.    The  act  by  which  a 
I)pr5H>n  demands  and  seeks  to  recover  what 
he  has  x»aid  by  mistake  or  delivered  on  a 
condition  which  has  not  been  performed 
Dig.  12.  4.  fi. 

The  name  of  ah  acUon  which  lies  to  re- 
cover the  payment  which  has  been  made  by 
mistake,  when  nothing  was  due. 

Repetition  is  never  admitted  in  relation 
to  natural  obligations  which  hare  been  vol- 
untarily acquitted,  if  the  debtor  had  capacity 
to  give  his  consent.   G  Toullier,  Dr.  Civ  386 

In  ord.  r  to  entitle  the  payer  to  recover 
bark  money  paid  by  mistake.  It  must  have 
been  paid  by  blm  to  a  peVson  to  whom  he 
did  not  owe  it.  for  otherwise  he  cannot  re- 
cover It  back,— the  creditor  having,  in  such 
case,  the  just  right  to  retain  the  money. 
Repetitio  nulla  est  ab  en  qui  sumv  rr^epU, 

How  far  money  paid  under  a  mistake  of 
law  Is  liable  to  r.-petition  has  been  discussed 
by  ciyijians;   and  opinions  on  this  subject 

'  fBvans  Bd.)  369. 

408-487;  1  Story.  Rq.  P?.  ?  IH.  note  2. 

 In  Scotch  Law.    The  act  of  reading 

over  a  witnc.'^s"  deposition,  in  order  that  hp 
may  adhere  to  it  or  correct  it,  at  his  choice. 
.  •  "^Pi**  reootemeaf  /g.  v.)  in  the  French 
tew.  2  Benth.  Bv.  bk.  8.  e.  12,  p.  289.  See 


REPETITUM  NAMIUM.  A  repeated,  sec- 
ond, or  reciprocal  distress;  withernam.  3 
Bl.  Comm.  148. 

REPETUNDAE,  or  PECUNIAE  REPE- 

tundae.  In  Roman  law.  The  terms  used  to 
designate  such  sums  of  money  as  the  socti 
of  the  Roman  state,  or  individuals,  claimed 
to  recover  from  magittratu*.  indices,  or  pub- 
IM  euratorea,  which  they  had  Improperly 
taken  or  received  in  the  jtroi  inria,  ,  or  in  the 
urbs  Roma,  either  in  the  discharge  of  their 
jurUtdictio,  or  in  their  capacity  of  ^ndicis; 
or  In  respect  of  any  other  public  function- 
Sometimes  the  word  "rcpvtunda^  was  used 
to  express  the  illegal  act  for  which  eompM^ 
sation  was  sought,  Wharton. 

REPETUNOARUM  CRIMEN  (LaL)  In 
the  Roman  law.    The  crime  of  bribery  or 

extortion  in  a  magistrate,  or  person  in  any 
public  office.  Calv.Lex.;  HaUfax.  AnaL  hk. 
8,  c  12.  No.  78;  Dig.  48.  U;  Goda^  t.  S7. 

REPLEADER.    In  pleading.    Maktng  a 

new  serins  of  pleadings. 

Judgment  of  repleader  differs  from  a  judg- 
ment mm  obstante  veredicto  in  this,  that  it 
is  allowed  by  the  courts  to  do  justice 
tween  the  parties  where  the  defect  is  in  the  i 
form  or  manner  of  stating  the  riulit.  and 
the  issue  Joined  is  on  an  immaterial  point. 
80  that  It  cannot  ttil  for  whom  to  give  pM&g-  , 
ment  (7  Mass.  312;  3  Pick.  [Mass.]  124:  19  | 
Pick.  [Mass.]  419);  while  judgment  won  ob- 
stante Is  given  only  where  it  Is  clearly  ap-  i 
parent  to  the  court  that  the  party  who  his  I 
succeeded  has,  upon  his  own  showing,  no 
merits,  and  cannot  have  bv  anv  manner  of 
statement  (1  Chit  PL  568).    See  19  Ark. 
194. 

REPLEGIARE  (Lat.)    To  replevy;  to  re- 
deem a  thing  detained  or  taken  by  another 
by  putting  in  legal  sureties.  See  "be  Homiae 
Raptoglando.** 

REPLEGIARE  DE  AVERMS  (T.at.)  A 
writ  brought  by  one  whose  cattle  are  Ib- 
pounded  or  distrained,  upon  aecmlty  given 
to  tke  sheriff  to  pursue  or  answer  the  artion 
at  law.  7  Hen.  VIII.  c.  4;  Fitzh.  NaL  Brer. 
68:   New  Book   of  Entries^  "BapAevlB:" 

Dyer,  173;  Roc  Orii;.  81. 

REPLEGIARE  FACIAS  (Lat)  A  writ  of 
replevin,  which  Issned  out  of  chancery,  com- 

'  manding  the  shrriff  to  deliver  the  distress  to 
the  owner,  and  afterwards  to  do  justice  in 
regard  to  the  matter  in  bis  own  county 
court.  It  was  abolished  by  statute  of  Marl- 
bridge,  which  provided  a  shorter  process.  I 
BL  Comm.  147*. 

REPLEVIABLE,  or  REPLEVISABLB. 
Property  Is  said  to  be  replcviable  or  re^ 
plevisable  when  proceedings  in  replevin  maj 
be  resorted  to  for  the  purpose  of  trying  thS 

right  to  such  property.  Brown. 

REPLEVIN. 

 At  Common  Law.  A  form  of  actloa 

which  lay  to  regain  the  nossesslnn  of  per- 
'  sonal  chattels  tai^en  from  the  plaintiff  un 
lawfully. 

It  differs  from  "detinue"  In  thi^  that  It 


;cl  by  Google 


« 


RSPLBVISH 


(793) 


REPKESENTATIOIi,  ETC, 


requires  an  unlawful  taking  as  the  founda- 
tion of  the  action;  and  from  all  other  per- 
■onal  actions  In  that  It  fa  Moagbt  to  reeovar 

the  possession  of  the  specific  property  elalm> 
etl  to  have  been  unlawfully  taken. 

 In  the  United  States.   By  statutes  in 

nearly  all  the  states,  the  actions  of  replevin 
and  detlnne  have  heen  merged,  the  action 
iMing  usually  called  "replevin,"  but  sorae- 
tlmea  "claim  and  delivery, "  so  that  such  ac- 
tion lies  for  alther  the  nnlawful  taking  or 
the  unlawful  detention  of  property,  i.  e.,  al- 
ther in  the  'repit  or  the  dctinet. 

REPLEVI8H.  In  old  English  law.  To  let 
one  to  malnivrlae  npon  mrety.  Oowoll. 

REPLEVY.  To  redeliver  goods  which 
have  been  distrained  to  the  original  i>os- 
oeaaor  of  them,  on  his  giving  pledges  in  an 
notion  of  repleyln.    It  algnlflea.  also,  the 

bailing  or  liberating  a  man  from  prison,  on 
his  finding  bail  to  answer.    See  "Replevin." 


REPLIANT, 
tlon. 


One  who  makoa  a  rei»Uca- 


REPLICATIO  (  Lat.)  In  the  Civil  law  and 
old  Kngli^li  pi.  ading.  The  plaintiffs  answer 
to  the  defendant's  exception  or  plea;  corre- 
flpondlng  idth  and  giving  aamo  to  the  repli- 
cMxm  In  modem  Reading.  Inat  4. 14.  pr. 

REPLICATION  (Lat  npUean,  to  told 

t>ack>. 

In  Pleadfng.  The  plalntftTa  ansirer  to 

the  defendant's  pica  or  answer. 

 In  Equity.    The  plaintiff's  avoidance 

or  denial  of  the  anawer  or  defense.  Story. 
Eq.  PI.  5  877. 

A  general  replic  atimi  is  a  g<'neral  denial 
of  the  truth  of  the  defondant  s  plea  or  an- 
swer, and  of  the  sufficiency  of  the  matter 
nlle^  in  it  to  har  the  plainttlTa  anlt,  and 
an  assertion  of  the  truth  and  sufflcloiiey  of 
the  bill.   Cooper,  Eq.  PI.  829,  330. 

A  special  replication  was  one  which  In- 
troduced new  matter  to  avoid  the  defend- 
ant's answer.  It  might  be  followed  by  re- 
joindff,  surrejoinder,  and  rebutttT.  Special 
replications  have  been  superseded  by  the 
praetioe  of  amending  bllla. .  1  How.  (13.  S.) 
Introd.  55;  17  Pet.  CU.  S.)  Append.  OS.  A 
replication  must  be  made  use  of  where  the 
plaintiff  Intends  to  introduce  evidence,  and 
n  aobpoena  to  the  defendant  to  rejoin  must 
bo  added,  nnless  he  will  appear  gratia 
Story.  Eq.  PI.  5  S79. 

A  replication  may  be  ^led  nunc  pro  tunc 
after  witnoaaea  have  been  eaamiaod  under 
leave  of  court.  Story.  Eq.  PL  |  8S1;  MItf. 
Eq.  PI.  (by  Jeremy  )  ;{23. 

 At  Law.   The  plaintiff's  reply  to  the 

defendaat'a  plea.  It  oontatna  a  atatement 
'ot  matter,  conaietent  irtth  the  declaration. 
Whif  h  avoids  the  elfOCt  of  the  dclCndant's 
plea,  or  constitutes  a  Jf^der  in  issue  there- 


REPLY.  fn  itfl  general  aenae.  a  reply  is 

what  the  plaintiff,  petitioner,  or  other  person 
who  has  Instituted  a  pro<'c»'ding  says  in  an- 
te the  defendant's  rast». 

Coda  Pleading.  The  aecond  plead- 


ing of  the  plaintiff,  corraapondlog  (o  fho 
oommon-law  replication. 

-—in  Trial  Praotioo.  Tho  arfamnt  of 
plaintiff  in  anawar  to  that  of  defendant. 

REPONE  (from  I.at.  repomn.  to  put 
back).  In  Scotch  practice.  To  r^lace;  to 
restore  to  a  former  atate  or  right  2  Alia. 
Crim.  Prac  861. 

REPORT.  An  ofUclal  OT  formal  atatement 

of  facts  or  proceedings. 

A  printed  or  written  aooount  of  the  Jndi- 
cial  determination  of  a  case.  In  this  sense, 
the  term  is  used  ordinarily  in  the  plural  to 
denote  the  publiahed  Tolomea  of  reiwrta  of 
decisions. 

REPORTARE  (l^w  Lat)  In  old  BngUah 

pra«  tice.    To  report. 

REPOSITION  OF  THE  FOREST.  In  old 
EngliA  law.  An  act  whereby  certain  foreat 

grounds,  being  made  yiurlieu  upon  view,  were 
by  a  second  view  laid  to  the  forest  again. — 
put  back  Into  the  toreat  Manw.  FOr.  Law; 
CowelL 

REPRESENT.    To  state  or  assert. 

To  act  aa  substitute  or  agent  for  another. 

REPRESENTATION. 

 In  insurance.  The  stating  of  facts  by 

one  applying  for  a  policy  of  Inaaranca^ 
whether  In  writing  or  orally,  expressly  or 
by  plain  implication,  preliminary  and  in 
reference  to  malcing  the  insurance,  obviously 
tending  to  influence  the  insurer  as  to  enter- 
ing into  the  contract.  1  PhlL  Ina  8  524;  1% 
Md.  348:  11  Cush.  (Maaa.)  SM;  2  N.  H.  651; 
6  Gray  (Mass.)  221. 

A  representation  is  to  be  distinguished 
from  a  "warranty."  which  is  a  statement  of 
facts  by  the  Insured,  which  la  a  part  of  tho 
contract.    21  Conn.  19;  49  Me.  200. 

There  is  no  certain  rule  to  determine 
whether  partlcalar  atatements  are  repre8en» 
tatlons  or  warranties.  Statements  expressly 
declared  to  be  warranties  (78  Hun  [N.  Y.] 
222),  or  incorporated  in  the  policy.  a<  tually 
(39  N.  J.  Law,  89)  or  by  reference  (45  N.  Y. 
80),  are  warrantlea,  bat  otherwiee  the  qnea* 
tlon  is  one  of  intent:  the  use  of  the  word 
"warrant"  not  being  conclusive  (59  N.  Y. 
557 ) .  and  a  statement  will  be  declared  a  rep- 
resentation unleea  the  contrary  intent  la 
clear  (98  Mass.  881). 

The  importance  of  the  distiiu  tion  lies  in 
the  fact  that  breach  of  any  warranty  avoids 
the  policy,  while  breach  of  a  representation 
is  fatal  only  when  such  representation  la  mi^ 
terial  to  the  risk.    98  Mass.  381. 

 In  Scotch  Law.   The  name  of  a  plea 

or  statement  presented  to  the  lord  ordinary 
of  the  court  of  aeniona  whan  his  Judgment 
I  is  brought  vnder  rerlair. 

I  REPRESENTATION  OF  PERSONS.  A 
I  fiction  of  the  law.  the  effect  of  which  Is  to 
I  put  the  representatlTe  in  the  plaee.  degree 

or  right  of  the  ppi-nn  represented. 

The  heir  represents  his  ancestor  (Bac. 
Abr.  "Heir  and  Anoeator"  [A]) ;  the  devisee. 
I  hia  teatator;  the  exeentoTt  hia  teatator;  tho 
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administrator,  his  intestate;  the  successor 
in  corporations,  his  predeoeiaor;  and,  sen- 
•rally  speaking,  they  are  entitled  to  the 
rights  of  the  persons  whom  they  represent, 
and  bound  to  fulfill  the  duties  and  obliga- 
ttons  which  were  Undlng  upon  them  in 
tlioae  characters. 

Representation  was  unknown  to  .the  Ro- 
mans, and  was  invented  by  the  commenta- 
tors and  doctors  of  the  civil  law.  Toullier, 
Dr.  CiT.  !!▼.  S,  tit.  1,  e.  S,  note  180.  Bee 
AyllfTe.  Paod.  S97;  DalloK,  "SucceiBlon,**  art. 
4.  5  2. 

REPRESENTATIVE.  Que  who  ropresenU 
or  is  in  the  place  of  another. 

In  lORlsIation.  It  sipnlflep  one  who  has 
been  elected  a  member  of  that  branch  of  the 
leglslatnre  called  the  '^luraae  of  repreaenta- 
tives." 

The  executor  or  admlntetrator  of  a  de* 

ceased  person  Is  called  the  "personal  repre- 
sentative."  to  distinguish  him  from  the  "real 
representatiTO.**  or  heir  at  law.  S>  Bnrb.  (N. 
Y.)  620. 

REPRESENTATIVE  ACTION  OR  SUIT. 
A  representative  aetion  or  suit  is  one 
brought  by  a  member  of  a  class  of  persons 
on  behalf  of  himself  and  the  other  members 
of  the  class. 

REPRESENTATIVE  DEMOCRACY.  A 
form  of  government  where  the  powers  of  the 
sovereignty  are  delegated  to  a  body  of  men, 
elected  from  time  to  time,  who  exercise  them 
for  the  b(  ncnt  of  the  Whole  nation.  1  Bouv. 

Inst,  note  31. 

REPRESENTATIVE  PEERS.  Those  who. 
at  the  commencement  of  every  new  parlia- 
moiit.  an-  elected  to  rt-prfHent  Scotland  and 
Ireland  in  the  British  house  of  lords. 
Brown. 

REPRIEVE  (Irom  Fr.  rrp/r/K/rc,  to  take 
hack).  In  criminal  practice.  The  with- 
drawing of  a  sentence  for  an  interval  of 
time,  which  operates  in  delay  of  execution. 
4  Bl.  Comm.  It  Is  a  deferring  of  sen- 

tence to  a  definite  day,  as  opposed  to  an  in- 
definite "sQspensioii.*'  1  Park.  Gr.  R,  266. 
See  *Tardon." 

REPRISALS.  The  forcibly  taking  a  thing 
by  one  nation  which  belonged  to  another, 
in  return  or  satisfaction  for  an  injury  com- 
mitted by  the  latter  on  the  former.  Vattel. 
bk.  2.  C.  18.  §  342;  1  Bl.  Comm.  c.  7. 

(1)  General  reprisals  take  plaoe  by  virtue 
of  commissions  delivered  to  officers  and  citi- 
zens of  the  aggrieved  state,  directing  them 
to  tai<e  the  persons  ;iih1  pi'operty  l>el()nging 
to  the  offending  state  wherever  found. 

(2)  Negative  reprisals  take  place  when  a 
nation  refuses  to  fulfill  a  perfert  obligation 
which  it  has  (*ontracted,  or  to  permit  an- 
other State  to  enjoy  a  ri^t  which  it  Justly 
claims. 

(3)  Positive  reprisals  consist  in  seizing 
the  persons  and  effects  belonging  to  the  oth- 
er nation,  in  order  to  obtain  satisfaction. 

(4)  Special  reprisals  are  such  as  are 
granted  in  times  of  peace  to  particular  in* 


dividuals  who  have  suffered  an  Injury  from 
the  citisens  or  subjects  of  the  other  nation. 
Reprisals  are  used  between  natioB  and 

nation  to  <In  tlieniselves  justice,  when  they 
cannot  otherwise  obtain  it.  Congress  has 
the  power  to  grant  letters  of  marqtie  and 
reprisal.   Const.  U.  S.  art.  1.  S  8.  ci.  11. 

Reprisals  are  made  in  two  ways.— either 
by  emhargo.  in  which  case  the  act  is  that 
Of  the  state,  or  by  letters  of  marque  and 
reprisal,  in  which  case  the  aiet  is  that  of  the 

citi/en.  niitl-iorized  by  the  gSVOnUDflBt.  8se 

2  Brown.  Civ.  Law,  334. 

REPRISES.  The  deductions  and  payments 
out  of  lands,  annuities,  and  tbm  like  are 
called  "reprises,"  because  they  are  taken 
back.  When  we  speak  of  the  clear  yearly 
value  of  an  estate,  we  say  it  is  worth  so 
much  a  year  ultra  reprise*,  besides  all  re- 
prises. 

In  Pennsylvania,  lands  are  not  to  be  sold 
when  the  rents  can  pay  the  incumbrances  in 
seyen  yean*  beyond  all  reprisesL 

REPROBATA  PRCUNIA  LtBERAT  BOL^ 

ventum.  Money  refused  liberates  the  debt- 
or. 9  Coke,  79.  But  this  must  be  under 
stood  with  a  qualiflcatioiL  Bee  'Tender.*' 

REPROBATION.    In  ecclesiastical  law. 

The  propounding  exceptions  either  ai;air;>t 
facts,  jjieraons,  or  tilings;  as,  to  allege  that 
certain  deeds  or  Instruments  have  not  beea 

duly  and  lawfully  executed;  or  that  certain 
persons  are  such  that  they  are  incompetent 
as  witnesses;  or  that  certain  things  ought 
not,  for  legal  reasons,  to  be  admitted. 

REPROBATOR,  ACTION  OF.  In  S<-otch 
law.  An  action  or  proceeding  intended  to 
convict  a  witness  of  perjury,  to  which  the 
witness  must  be  made  a  puty.  Bell,  Diet 

REPUBLIC.  A  < oiinuonwealrh  .  Miat  form 
of  government  in  which  the  adoxinistratiOB 
of  affaire  Is  open  to  all  the  dtisens.  In  an* 
other  sense,  if  signifies  the  state,  independ- 
ently of  its  form  of  government.  1  ToulUer. 
Dr.  CiT.  n.  28,  and  n.  202,  note. 

REPUBLICATION.  An  act  done  by  a  tes- 
tator, from  whi(h  it  can  be  concluded  that 
he  intended  that  an  instrument  which  had 
been  revoked  him  should  operate  as  his 
will;  or  It  is  the  re-executlon  of  n  will  by 
the  testator,  with  a  view  of  giving  it  full 
force  and  effect. 

The  republication  is  express  when  there 
has  been  an  actual  re-executlon  of  it  it  Vea 
Jr.  440:  2  Rand.  |Va.]  192;  9  Johns.  ( N*.  Y.l 
312);  it  is  implied  when,  for  example,  the 
testator  by  a  codicil  executed  according  to 
the  statute  of  frauds,  reciting  that  he  had 
made  his  will,  added.  "I  hereby  ratify  and' 
confirm  my  said  will,  except  in  the  altera- 
tions after  mentioned"  (3  Brown,  FarL  Caa 
85) .  Th9  will  might  be  at  a  dlatsnce.  or  ait 
in  the  power  of  the  testator,  and  It  may  be 
thus  republished.  1  Yes.  Sr.  437;  3  Bing. 
614;  1  VeSb  Jr.  486;  4  Brown,  Gh.  I. 

REPUDIATION. 

— »ln  avil  Uni.  A  tatm  naad  ta  algalCr 
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tJtie  putting  AWBj  of  a  wife  or  »  wonua  be- 

t^rothed. 

Properly,  "divorred"  is  used  to  point  out 
t,tke  separation  ot  married  persons;  "repudia- 
tion," to  denote  the  separation  either  of 
inarri('(i  pmplo.  or  those  who  are  only  af- 
£i&nced.  Divon  umi  fst  rrpudium  ct  arpara- 
WUiritomTti  ,  rtpiuiunn  est  rciitnu  iaiio 
^pCHMlium,  vel  eliam  esl  divoriium.  Dig. 
60.  16.  101. 

A  determination  to  have  nothing  to  do 
with  any  particular  thing;  as,  a  repudiation 
of  a  legacy  Is  the  abaadonment  of  soeh 
legacy,  and  a  renunciation  of  all  right  to  it. 

In  Ecclesiastical  Law.  The  refusal  to 
accept  u  !<  tielloe  which  has  been  oonferred 
upon  the  party  repudiating. 

REPUDIUM   (Lat.)    In  Roman  law.  A 
twoaking  off  of  the  contract  of  espousals,  or 
<of  a  marriage  Intended  to  be  solemnised. 
Sometimes  traailated  "divorce."  but  thlswaa 
not  the  proper  sense.    Dig.  50.  16.  191. 


REPUGNANCY 

jjiignare.  to  fight). 
 In  Contracts. 


(Liat.  re,  back,  against, 

A  disagr«'(Mnent  or  in- 
consistency between  two  or  more  clauses  of 
the  flame  Instrament.   In  deeds,  and  other 

inptniments  inter  rifos.  the  earlier  clause 
l»rt'vail8.  if  the  inconsistency  be  not  so  great 
as  to  avoid  the  instrument  for  uncertainty. 
Hardw.  94;  Owen,  84;  2  Taunt  109;  16  Sim. 
IIS;  2  C.  B.  880;  18  Meea  ft  W.  684. 

In  wills,  rile  latter  clause  prevails,  \inder 
the  same  exceptions.  Co.  Litt.  112b;  Plowd. 
541;  2  Taunt.  109:  6  Vea  100;  8  Mylne  ft 
K.  149:  1  Jarm.  Wills.  411.  See  28  Am.  Jar. 
277:  1  Pars.  Cont.  26. 

Repugnancy  In  a  condition  renders  it  voiil. 
2  Salk.  463  ;  2  Mod.  286;  11  Mod.  191;  1 
Hawka  (N.  C.)  20;  7  J.  J.  Marsh.  (Ky.)  192. 
And  spo.  general  I V.  ^  Pick.  (Mass.)  272;  4 
Pick.  (Mass.)  54;  6  Cow.  (N.  Y.)  677. 

in  Pleading.  An  Inconsistency  or  dis- 
agreement hetween  the  statements  nf  mate- 
rial lads  in  a  declara'ion  or  other  pleading: 
MS,  where  certain  timber  was  said  to  be  for 
the  completion  of  a  house  already  built  l 
Salk.  218. 

Repugnancy  of  immaterial  fa 'ts.  or  of 
redundant  and  unnecessary  matter,  if  it 
doea  not  contradict  material  allegations, 
will  not.  in  general,  vitiate  the  pleadings. 
Co.  I.ltt.  303b;  10  Ea.st.  142:  1  Chit.  PI.  2.33. 
Sfo  I.a\v(  s.  Pi.  r,4;  Steph.  PI.  378;  Comvn. 
Dig.  "Abatement"  (H6);  1  Viner.  Abr.  36: 
19  VIner,  Abr.  46;  Bac  Abr.  "Amendment, 
etc."  (B  2).  "PleasT*  (1 4). 

RBPUGNANT  (Lat.  rrpugnann,  from  rr- 

pugnare,  to  fight  against).  Contrary  to:  in 
conflict  with.  A  condition  repugnant  to  the 
nature  of  the  estate  to  which  it  Is  annexed 
Is  void.   1  Steph.  Comm.  281. 

REPUTATIO  EST  VULGARIS  OPINIO 
ubi  non  est  Veritas.  Reputation  is  a  common 
opinion  where  there  la  no  certain  knowledge. 
4  Coke.  107. 

REPUTATION.  The  opinion  '  norally  en- 
tertained in  a  community  regarding  any  mat- 


ter. Thtis.  certain  matters  of  pedigree  may 
be  proved  by  common  repute. 

Xlost  commonly  used  in  the  sense  of  per- 
sonal reputation,  the  opinion  entertained  re* 
gardlng  a  man  In  a  community. 

"Kei)utatlon"  is  to  be  dl-^tin j;ulshed  from 
"charai  ter"  (  q.  r. )  Character  is  what  a  per- 
son is;  reputation  is  what  he  is  suppOMd  tO 
be.  Character  is  injured  by  temptations  and 
wrong  doings;  reputation,  by  slanders  and 
Hbela.  Abbott  See  26  N.  Y.  208. 

REPUTED.  Accepted  by  g -ne'ral.  vulgar, 
or  public  opinion.  Thus,  land  may  be  re- 
puted part  of  a  manor,  tliough  not  really  so, 
and  a  certain  district  may  be  reputed  a 
parish  or  a  manor,  or  be  a  parish  or  a  manor 
In  reputation,  although  It  is  in  reality  no 
parish  or  manor  at  alL  Brown. 

REPUTED  MANOR.  In  feudal  law.  A 
name  sometimes  applied  to  a  manor  which 
has.  by  becoming  separated  from  the  serv- 
ices by  which  it  was  formerly  held,  ceased 
to  be  a  manor  In  fact 

REQUEST  (Lat.  rrquirn.  to  ask  for). 

 In  Contracts.    .\  notice  of  a  desire  on 

the  part  of  the  person  making  it  that  the 
other  party  shall  do  something  in  relation 
to  a  contraif  Generally,  when  a  debt  is 
payable  iiumcdiately.  no  request  need  be 
made.  10  Mass.  230;  3  Day  (Conn.)  827;  1 
Johns.  Cas.  (N.  Y.)  318. 

— In  Pleading.  The  statement  In  the 
plaintiff's  declaration  that  a  demand  or  r<'- 
quest  has  been  made  by  the  piaintiff  of  the 
defendant  to  do  some  act  which  he  was 
bound  to  perform,  and  tor  which  the  action 

is  brought. 

.\  general  request  is  that  Stated  in  the 
form,  "although  often  reanested  so  to  do" 
(Hoef  soepe,  rcqvUihtt") ,  generally  added  in 

the  common  lucacli  to  the  money  counta 
Its  omission  will  not  vitiate  the  declaration. 
2  H.  Bl.  131:  1  Wils.  38;  1  Boa.  ft  P.  59;  1 
Johna  Cas.  (N.  Y.)  100. 

A  special  request  is  one  provided  for  by 
the  contract  e.xpres.>^ly  or  impliedly.  Such 
a  request  must  )m  averred  (&  Term  R.  409; 
1  Bast.  204  :  8  Bnlst.  297;  8  Campb.  649  ;  2 
Ram.  &  C.  fiS.-j)  and  proved  (1  Saund.  32. 
note  2).  It  nuisl  .state  time  and  place  of 
making,  and  by  whom  it  was  made,  that  the 
court  may  Judge  of  its  sufficiency.  1  Strange. 
89:  Comyn.  Dig.  "Pleader"  (C  69,  70);  1 
Saund.  33.  note;  2  Vent.  75.    See  "Dodnand.** 

In  wills,  see  "Precatory  Words." 

REQUEST,  LETTERS  OF.  See  "Letters 
of  Request" 

REQUEST  NOTES.  In  English  law.  Cei^ 

tain  notes  or  requept.s  from  persons  amena- 
ble to  the  excise  laws,  to  obtain  a  permit  for 
removing  any  excisable  goods  or  articles 
from  one  place  to  another. 

REQUISITION.  The  act  of  demanding  a 
thing  to  be  done  by  virtue  of  some  right. 

The  demand  made  by  the  governor  of  one 
state  on  the  governor  of  another  for  a  fugi- 
tive from  justice. 

The  term  "requisition"  is  sometimes  used 
to  denote  the  surrender  of  fugitives  from 
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one  state  to  another;  "eztradltioil"  being 
oonflned  to  nrrender  of  fugltiTM  by  m  forw 
Olgn  c-oiintry. 

When,  as  is  more  cuinraon,  "extradition" 
Is  used  to  embrace  both  Interstate  and  In- 
ternational extradition,  "requisition"  is  ap- 
plied to  the  formml  request  Of  the  governor 
for  the  surrender,  and  not  to  the  other  pro- 
ceedings. 

REQUISITIONS  ON  TITLE.  In  English 
conveyances.  Objections  to  the  title  shown 

by  an  abstract  pointed  out  liy  the  purchas- 
er's solicitor  to  the  vendor  s  solii  itor. 

REREFIEFS.  In  Scotch  law.  Inferior  fiefs; 
porttona  of  a  Mt  or  feud  granted  oat  to  In- 
f^or  tenants.  2  Bl.  Gomm.  67. 

RERUM  ORDO  CONFUNDITUR.  Si  UNI- 
cuique  Juriedictio  non  eervatur.  The  ortier  of 
things  Is  oonfbtinded  if  every  one  preterves 
not  his  Jurisdiction.  4  Inst  Proem. 

RERUM  PR0GRES8U  OSTBNDUNT 
muita*  quae  In  initio  praeeaveri  sen  praevl- 
dert  non  possunt.  In  the  course  of  events, 

many  mlHchiefs  arise  which  at  the  begin- 
ning could  not  be  guarded  against  or  fore- 
seen. 6  Gok^  40. 

RERUM  SUARUM  QUILIBET  EST  MOD- 
erator  et  arbiter.  Every  one  is  the  man- 
ager and  disposer  of  his  own  matters.  Co. 
LItt  129. 

RES  (Lat.  things).   It  has  a  general  sigui- 

flcation,  including  both  corporeal  and  incoi^ 
poreal  things.  3  Inst  182. 
The  terms  re$,  koao.  Mens,  need  by  jurists 

who  have  written  in  the  Latin  and  French 
languages,  are  intcuiled  to  include  movable 
or  personal,  as  well  as  immovable  or  real, 
property.  1  Burge.  Confl.  Laws,  19.  See 
"Blens:"  "Bona:"  "Things." 

l^y  rrs,  according  to  tlie  modern  civilians, 
is  meant  everything  that  may  form  an  ob- 
ject of  rights*  aa  in  opposition  to  penona, 
which  Is  regarded  as  a  subject  of  rights. 
Res.  therefore,  in  it.s  general  meaning,  com- 
prises actions  of  all  kinds:  wliile  in  its  re- 
stricted sense  it  comprehends  every  object 
of  rights  except  actions.  1  Mackeld.  Civ. 
T^w.  ir»l.  §  14t).  This  lias  refercnre  to  the 
fundamental  division  of  the  institutes  that 
all  law  relatm  either  to  persons*  to  things, 
or  to  actions. 

The  term  Is  used  in  many  special  senses, 
among  these  being  a  business  matter  or 
quesUon  (Dig.  48.  19.  38.  6);  equity  (Dig. 
48.  8.  1.  8);  an  Inheritance  (Calv.  Lex.);  a 
suit:  the  subject  niatftr  of  a  suit  (Story. 
COnfl.  Laws,  g  592a);  .substance:  property: 
ownership  (Calv.  Lex.):  a  contract  (Dig.  50. 
16.  6);  truth  (Dig.  48.  10.  1.  4);  empire 
(Tayl.  Civ.  Law.  62). 

These  have  been  variously  divided  and 
classified  in  law,  e.  g.,  in  the  following  ways: 
(1)  Corporeal  and  incorporeal  things;  (2) 
movables  and  immovables:  (3)  res  mancipi 
and  ret  nec  mancipi:  (4)  things  real  and 
things  personal;  things  In  possession 
and  chpses  (i.  e.,  things)  in  action;  (6) 
fttncHla  things  and  things  not  fungible 


ifungibile*  vel  non  fungHtile$) ;  and  (7)  ret 
siniriiloe  «.  e.,  indtvtdnal  objects)  and  ssi- 
ver»itat€8  rerum  {i.r..  aggregates  of  tbingsK' 
Also  persona  are  for  some  purposes  and  ia  1 
certain  respects  regarded  as  tilings. 

RES  ACCENDENT  LUMINA  REBUS.  Om- 

thing  throws  light  upon  otbsm    4  Johsa 

Ch.  (N.  Y.)  149. 

RES  ACCESSORIA  (I^at.)  In  the  civii 
law.  An  Bccessory  tiling;  that  which  be- 
longs to  a  principal  thing,  or  Is  in  cos- 
nection  with  it  1  Mackeld.  Civ.  Law.  1^ 
S  152.  Otlierwise  termed  oooessto.  Id.  f 
153. 


RES  . ACCESSORIA  8EQUITUR  REM 
prinelpalem.  An  accessory  follows  Its  pils- 

clpal.    Broom,  Leg.  Max.  (3d  London  E<1  ' 
483.   For  a  definition  of  ret  accestoria,  fcee  ^ 
Mackeld.  Civ.  Law,  166. 

RES  AOJUDICATA.  See  "Rsb  J«diestB.* 

RE8CADUCA.  In  the  civil  law.  A  idica 

or  es<'heated   thing;    an  escheat.  ss*iifw 

Civ.  Law.  bli.  2.  - .  9,  No.  60. 

I 

RES  COMMUNES  (Lat.)  In  civil  lav. 
Those  things  which,  though  a  separate  share 
of  them  <  an  he  enjoyed  and  used  l)y  every 
one,  cannot  be  exclusively  and  wholly  sp- 
proprtatad;  as,  light,  air,  running  watsr.  | 
Mackeld.  av.  Law,  I  166;  Br^  laaL  1.  L  , 

5.  6.  I 

RE8C0NTR0VER8A.  in  the  civil  law.  A  ' 
matter  controverted;  a  matter'  in  controT«r> 
sy:  a  point  in  question:  a  qnestUm  for  de- 
termination.   Calv.  Lex. 

RES  CORONAE.   In  old  Bngliah  law. 
Things  of  the  crown;  sachaaaaeiiBti 

homages  of  the  Ung,  Uburttea^  etc 

lib.  3.  c.  6.  §  3. 

RES  C0RP0RALE8.  In  the  civil  law.  Cor- 
poreal things;  things  which  can  be  touched. 

or  are  perceptible  tO  the  senses.    Dig.  1.  1 

1.  1;  Inst.  2.  2: 


Bracton,  fols.  7b.  lOb.  13b. 


RES  DENOMINATUR  A  PRINCIPALIORI 

parte.  A  thing  is  flusmed  fimn  Ita  pvfadpii 
part  6  Coke.  47. 

RES  EST  MISERA  UBI  JUS  EST  VAGUM 
[  et  incertum.  It  is  a  miserable  state  of  things 
where  the  law  is  vague  and  imeertala.  2 

Salk.  512. 

RES  FUNGI  BILES  (Lat)  In  the  civil  lav. 

Fungible  things. 

RES  FURTIVAE  (Law  Lat)  In  Scotck 
law.  Goods  whldi  have  bean  stolen.  BiB, 

Diet 

RES.  GENERALEM  HABET  SIGNIFICA- 
tionem,  quia  tam  corporea,  quam  incorpo- 
rea,  eujuaeumiue  sunt  generis,  naturae  sive 
specie),  comprehendit.  The  word  "thlnEt' 
has  a  general  signification,  because  it  con.- 
prehends  as  well  corporeal  as  Iiu  orporeal  ob- 
jects, of  whatever  nature,  aort  or  species.  S 
Inst  48S;  1  Boot.  last  note  416. 
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RE8  GESTAE.  The  tects  Burrounding  or 
accompanying  a  transaction  which  is  the  sub- 
ject of  legal  proceedings. 

The  phrast'  is  generally  used  in  the  law  of 
evtdence;  the  rule  being  that  evidence  of 
words  or  uAb  may  be  admissible  (notwith- 
standing the  rule  against  derivative  evi- 
dence) on  the  ground  that  they  are  part  of 
the  res  ycstar,  provided  that  the  act  they  ac- 
companied is  in  itself  admissible  in  evi- 
dence, and  that  they  reflect  light  upon  or 
qualify  that  act.  Thus,  the  declaration  nf  a 
railroad  t-ngiiR't  r  as  to  the  cause  of  an  ac- 
cident, made  immediately  thereafter,  was 
held  admissible  in  an  action  against  the  rail- 
road company.  55  Pa.  St.  896.  And  In  crim- 
inal cases,  remarks  of  defendant  (25  ('.rat. 
[Va.|  921).  or  by  the  injured  person  (10 
Mo.  App.  Ill;  34  Iowa,  131).  are  admissible 
if  connected  with  the  transaction,  and  con- 
nected with  both  Id  point  of  time  and  causal 
connection;  but  remarks  of  persons  not  in 
some  manner  connected  with  the  transaction 
are  inadmissible  (99  Mass.  438). 

No  inflexible  rule  can  be  laid  down  as  to 
the  necessary  proximity  In  point  of  time  be- 
tween  the  declaration  and  the  act  under  in- 
vestigation. See  9  Tex.  App.  440:  Id.  619; 
71  Ga.  128.  Perhaps  the  most  extreme  hold- 
ing is  that  declarations  of  a  deceased  some 
hours  before  the  homicide,  that  she  was  to 
meet  defendant  on  business  that  evening, 
were  held  admissible  as  part  of  the  res 
S/estae  in  connection  with  evidence  that  she 
w«nt  out  that  evening  to  meet  some  one. 
m  Minn.  474. 

RES  IMMOBILES.  In  the  dyll  law.  Im- 
movable things;  including  land  and  that 
which  is  connected  therewith,  either  by  na- 
ture or  art.  i^wh  as  trees  and  hnildinga. 

Mackeld.  Civ.  Law.  5  160. 

RES  INCORPORALES.  In  the  civil  law. 
Incorporeal  things;  things  which  cannot  be 
touched;  such  as  those  things  which  consist 
in  right.  Inst.  2.  2;  Bracton,  fols.  7b,  10b. 
Svch  things  as  the  mind  alone  can  perceive. 

RES  INTEGRA  (Lat.  an  entire  thbig;  an 

entirely  new  or  untoiuhed  matter).  A  term 
applied  to  those  points  of  law  which  have 
not  been  decided,  which  are  untouched  liy 
dictum  or  decision.  3  Mer.  269;  1  Burge, 
Conll.  Laws,  241. 

RES  INTER  ALIOS  ACTA  (Let)  A  tech- 
nical phrase  which  signifies  acts  of  others  Of 
transactions  between  others. 

Neither  the  declarations  nor  any  other 
acts  of  those  who  are  mere  strangers,  or,  as 
It  Is  nsually  expressed,  any  res  inter  alios 
acta,  are  admifsiblo  in  evidenco  against  any- 
one. When  the  party  against  whom  such 
acts  are  offered  In  evidence  was  privy  to  the 
act,  the  objection  ceases;  it  Is  no  longer  res 
inter  alios.  1  Starkie.  Br.  62;  S  Starkle,  Bv. 
1300:  4  Man.  *  G.  282.  See  1  Mete  (Mass.) 
55. 

RES  INTER  ALIOS  ACTA  ALTERI  NO- 
cere  non  debet.  Tliiims  floiie  between  stran- 
gers ought  not  to  injure  those  who  are  not 
parties  to  them.  Co.  Utt  182:  8  Curt.  C.  C. 
<U.  a)  403:  11  Q.  B.  1028. 


RES  INTER  ALIOS  JUDICATAE  NUU 
lum  allis  praejudicium  faclant.  Matters  ad* 
judged  in  a  cause  do  not  prejudice  those  who 
were  not  partiea  to  IL  Dig.  44.  2. 1. 

RES  IPSA  LOQUITUR.  The  thing  speakf 

for  itself.  A  phrase  used  in  actions  for  in- 
Jury  by  negligence,  where  no  proof  of  negli- 
gence is  required  beyond  the  accident  itself, 
which  is  such  as  necessarily  to  involve  neg- 
ligence. 

RES  JUDICATA.  A  legal  or  equitable  is- 
sue which  lias  been  decided  by  a  COIirt  Of 
competent  jurisdiction. 

To  constitute  a  matter  res  judicata,  so 

that,  in  a  subsequent  action,  it  cannot  be 
drawn  in  question.  (1)  the  court  deciding 
the  issue  must  have  had  Jurisdiction  (10 
PeL  LU.  S.1  474) ;  (2)  there  must  be  identity 
of  the  subject  matter  of  the  action  (7  Johns. 
IN.  Y.]  20);  (3)  identity  of  the  cause  of 
action  (8  Conn.  268;  3  Pick.  [Mass.]  429), 
though  the  form  of  aetion  may  be  different 
if  it  be  of  the  same  general  class,  or  if  the 
remedies  be  concurrent  (12  Gray  TMass.] 
428;  28  Minn.  450;  82  Ky.  505);  (4)  identity 
of  parties  (4  Mass.  441;  5  Me.  410;  23  Barb. 
[N.  Y.  I  4(>4).  but  privies  of  the  parties  are 
bound  (see  "Privy;"  52  N.  H.  162;  98  N. 
Y.  351):  (5)  Identity  of  capacity  in  which 
they  sue  or  are  sued  (4  C.  B.  884;  21  Ala. 
813) ;  (C)  and  there  must  have  been  a  final 
determination  of  the  issues  (143  Mass.  418; 
104  111.  369);  (7)  on  the  merits  (91  U.  S. 
526;  42  Mich.  459);  (8)  upon  the  particu- 
lar issue  (7  Gray  [Mass.]  502).  but  tlie  ad- 
judication is  final  upon  every  matter  which 
might  have  been  litigated  under  the  Issues 
made  (102  N.  Y.  452) 

In  Proceedings  in  Rem.  Identity  of 
parties  is  not  essential,  the  adjudication  at- 
teching  to  the  ret.  See  1  Mete.  (Mass.)  204. 

RES  JUDICATA  FACIT  EX  ALBO  Ni- 
grum, ex  nigro  album,  ex  curvo  rectum,  ex 
recto  curvum.  A  thing  adjudged  makes  white, 
black;  black,  white;  the  crooked,  straight; 
the  straight,  crooked.  1  Bout.  Inst  note  840. 

j 

RES  JUDICATA  PRO  VERITATE  ACCI- 
pitur.  A  thing  adjudged  must  be  taken  for 
truth.  Co.  Lltt.  103;  Dig.  50.  17.  207:  2 
Kent,  Comm.  120:  18  Mees.  4  W.  879.  See 
"Bes  Judicata." 

RES  MANCIPI  (Lat.)  In  Roman  law. 
Those  things  which  might  be  sold  and  alien- 
ated, or  of  which  the  property  might  be 
traii^fcrr*  il  from  one  per.son  to  another. 

The  divi.siun  of  things    into  res  juancipi 
and  res  ncv  matn  ipi  was  one  of  ancient  or- 
igin, and  it  continued  to  a  late  period  in  the 
empire.    RrM  mnuvipi  (Ulph.  Frag,  xix.)  are 
tnaedin  <.)i  itali<  o  snln.  both  rustic  and  ur- 
|l)an;  also,  jura  rustivoruni  praoHorum  or 
iMervitutet,  as  via,  iter,  aguacditctua:  also 
'  Blaves,  and  four-footed   animals,  as  oxen, 
horses,  etc..  quae  collo  doraove  domantvr. 
Smith.    To  this  list  may  be  added  children 

(of  Roman  parents,  who  were,  according  to 
the  old  law.  res  mancfpi.  The  distinction  be- 
tween res  maaoipi  and  nec  tnan/iApi  was  abol- 
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Uhed  by  JastliitAii  In  his  Code.  Id.;  Cooper, 
IlMt.442. 

'  RES  MOBILES.  In  the  civil  law.  Mov- 
able things;  things  which  may  be  trans- 
porttd  from  one  i>la' <  to  another,  without 
injury  to  their  Bubbtaucc  and  form.  Things 
corresponding  wtth  the  chattels  personal  of 
the  common  law.  2  Kent,  Comm.  347. 

RES  NOVA  (Lat.)  Something  new;  some- 
thing not  before  dfu  i<ied. 

RES  NULLIU8  (Lat.)  A  thing  which  has 
no  owner.  A  thing  wAlch  has  been  aban- 
doned by  its  owner  Is  as  much  re$  nulliu* 
as  if  it  had  never  belonged  to  any  one. 

The  first  imsHcssor  of  sn(  h  a  thing  becomes 
the  owner;  rts  nulliua  fit  primi  ovcupantis. 
Bowyer,  Comm.  97. 

Res  PER  PECUNIAM  AESTIMATUR,  ET 

non  pecunia  per  res.  The  value  of  a  thing  is 
estimated  by  its  worth  in  money,  and  the 
valuo  of  ninii«\v  is  not  estimated  by  refer- 
ence to  the  thing.  9  Coke.  76;  1  Bouv.  Inst, 
note  922. 

RES  PERIIT  DOMINO  (Lat.  the  thing  Is 
lost  to  the  owner).  A  phrase  used  to  ex- 
press that,  when  a  thing  Is  lost  or  destroyed. 

It  is  lost  to  the  person  who  was  the  owner 
of  it  at  the  time.  For  e.xanipie.  an  article 
is  sold:  if  the  seller  have  perfected  the  title 
Of  the  buyer  so  that  It  is  his.  and  it  be  de- 
stroyed, it  Is  the  buyer's  loss:  but  If.  on 
the  contrary,  something  ri mains  to  be  done 
before  the  title  becomes  vested  in  the  buyer, 
then  the  loss  falls  on  the  seller. 

RES  PERIT  DOMINO  SUO.  The  destruc 

tion  of  the  thing  is  the  loss  of  its  owner.  2 
Bouv.  Inst,  notes  145«;,  1466;  Story.  Bailm. 
426;  2  Kmat,  Comm.  691. 

RES  PRIVATAE  (Lat.)  In  the  civil  law. 
Things  the  property  of  one  or  more  individ- 
uala  Mackeld.  Civ.  Law.  |  167. 

RES  PROPRIA  EST  QUAE  COMMUNIS 
non  est.  A  thing  Is  private  wbich  is  not 
common.    8  Paige.  Ch.  (N.  Y.)  261,  270. 

RES  PUBLICAE  ll.at.i  In  the  civil' law. 
Things  the  property  of  the  state.  Mackeld. 
Civ.  Law,  S  Hrsk.  Inst.  2.  1.  :..  6. 

RES  QUAE  INTRA  PRAESIOIA  PER 
duetae  nendum  tunt«  quanquam  ah  hostlbus 

occupatae,  ideo  postlimlnii  non  egent,  quia 
dominum  nondum  mutarunt  ex  gentium  jure. 
Things  which  have  not  yet  been  introduced 
within  the  enemy's  lines,  although  held  by 
the  enemy,  do  not  need  the  Action  of  post- 
liminy on  this  ac  count,  because  their  own- 
ership by  the  law  of  nations  has  not  yet 
changed.  Hrotius  de  .lure  Belli.  Uh.  S.  c  9, 
S  16;  Id.  lib.  3.  c.  6.  S  3. 

RES  RELIQIOSAE  (Lat.)  In  civil  law. 
Things  pertaining  to  religion;  places  where 
t)ic  'lead  were  i)uriod.  Thevenot  Dessaules. 

Diet,  dii  Dig.  "f'hiise  •• 

RES  SACRA  NON  RECIPIT  AESTIMA- 

tienem.  A  sacred  thing  does  not  admit  of 
valuation.  Dig.  1.  8.  9.  6. 


RES  SACRAE  (Lat)  In  dvU  law.  Those 
things  which  had  been  publicly  consecrated. 

RES  SANCTAE  (Lat.)   In  civil  law.  Those 
I  things    which    were    especially  protected 
against  injury  of  man. 

RES  SUA  NEMINI  8ERVIT.  No  one  can 
have  a  servitude  over  his  own  property.  4 

Macq.  H.  L.  Cas. 

RES  TRANSIT  CUM  SUO  ONERE.  The 
thing  passes  with  Its  burden.  Fleta.  lib.  3,  c. 

10.  §  3. 

RES  UNIVERSATiS  (I^L)  Those  things 
which  belong  to  cities  or  municipal  corpo- 
rations. Tlicy  so  far  to  the  piiblif 
that  they  cannot  be  appropriated  to  pr.vate 
use.  such  as  public  squares,  market  houses, 
streets,  and  the  like.  1  Bouv.  InsL  note  446. 

RESCEIT,  or  RECEIT.  The  admission  or 
receiving  of  a  third  person  to  plead  his  right 
in  a  cause  formerly  commenced  between  two 
other  persons;  as.  when  an  action  is  brought 
against  a  tenant  for  life  or  years,  or  any 
other  particular  tenant,  and  he  niakos  de- 
fault. In  such  case  the  reversioner  may  move 
that  lie  may  be  received  to  defend  his  right, 
and  to  plead  with  the  demandant.  Jacob; 
Cowell. 

The  admittance  of  a  plea  when  the  >  on- 
troversy  is  between  the  same  two  persons. 
Co.  LItt  192;  8  Nelson.  Abr.  146. 

RESCEU,  or  RESCUE  (Law  Fr.)  Receiv- 
ed.   \nvac  Narr.  5b ;  Kitch.  Gts.  Rssceux 

(  pltir. )  ;   Hritt.  c.  2. 

RE8CI88I0  (LAt.  from  re*cindrre,  to  an- 
nul or  avoid).  In  the  civil  law.  An  annul- 
ling. avoidinK.  or  making  void;  abrogation; 
rescission.  Code,  4.  44;  Potb.  Contr.  No. 
331. 

RESCISSION  OF  CONTRACTS.  The  ab- 
rogation or  annulling  of  contracts. 
The  term  Is  generally,  but  not  uniformly. 

applied  to  abrogation  by  the  parties,  either 
by  consent,  or  by  one  party;  "cancellation" 
being  the  usual  term  for  abrogation  by  de- 
cree of  court. 

RESCISSORY  ACTIONS.  In  Scotch  law. 
Actions  which  are  brouKht  to  set  aside  deeds. 
Patterson,  Comp.  lu.">8,  note. 

Proper  improbation  is  an  action  brought 
for  declaring  writing  false  or  forged. 

R«'dnrfi()n  i m piobat inn  Is  an  artion  where- 
by a  ptr.son  wlio  may  be  hurt  or  afferted  by 
a  writing  insists  on  producing  or  exhibiting 
it  in  court,  in  order  to  have  it  set  aside,  or 
its  effects  ascertained  under  the  certlflcatlon 
that  the  writing,  if  not  produced,  sihall  be 
declared  false  and  forged. 

In  an  action  of  simple  reduction,  the  cer> 
tlflcation  is  only  temporary,  declaring  the 
writings  called  for  null  until  they  be  pro- 
duced, so  that  they  recover  their  full  force 
after  their  production.  Erslc.  bit.  4,  tit.  1. 
8  6;  Id.  bk.  4.  tit  1. 1  S. 

RBSCOUS.  An  old  term,  synonymous  with 
'*resene"  (g.  v.) 
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RESCRIPT. 
—"In  Canon  Law.  A  term  including  any 
form  of  apostolical  letter  emanating  from 
the  pope.    The  answer  of  tlie  popfl  |ll  writ- 
ing.   Diet.  Dr.  Canouique. 

In  Civil  Law.  The  answer  of  the  prince, 
at  the  request  of  the  parties,  respecting  somf 
matter  in  iiispute  between  them,  or  to  magiti- 
trates.  in  relation  to  smne  dovbttal  matter 
submitted  to  him. 

The  rescript  was  differently  denominated 

according  to  the  character  of  tliosn  who 
sought  it.  They  were  called  "aunotations" 
or  ''subnotatlons,"  when  the  answer  was  giv- 
en at  the  request  of  private  citizens;  "let- 
ters" or  "epistles."  when  he  answered  the 
consultation  of  magistrates;  "pragmatic 
sanctions,"  when  be  answered  a  corporation, 
tlie  ef tisens  of  a  province,  or  a  municipality. 

Set-  -ro-lo." 

 At  Common  Law.  A  counterpart 

In  Massachusetts  it  is  used  to  denote  the 
statement  of  the  decision  of  the  supreme  Ju- 
dicial court  as  an  appellate  tribunal,  and 
the  aeronipanying  brief  statement  of  the  r>-d- 
aons  for  the  decision  sent  to  the  court  from 
which  the  case  was  bmn^L 

RC8CRtPTtON.  In  French  law.  A  re- 
script ion  Is  a  letter  hy  which  the  maker  re- 
quests some  one  to  pay  a  certain  sum  of 
money,  or  to  account  for  him  to  a  third  per- 
aon  for  it.   Poth.  Contr.  dc  Change,  note  225. 

According  to  this  definition,  bills  of  ox- 
c-hange  are  a  species  of  reseription.  The  dif- 
ference appears  to  l>e  this,  that  a  bill  of  ex- 
ehange  Is  given  when  there  has  been  a  eon- 
trart  of  exchange  between  the  drawer  and 
the  payee:  whereas  the  rescription  is  some- 
times given  in  payment  of  a  delrt,  and  at 
other  times  it  is  lent  to  the  payee. 

RESCUE. 

in  Criminal  Law.  The  forcibly  and 
knowingly  freeing  another  from  arrest  Or 
imprisonment  4  BL  Comm.  131. 

A  dellTeranoe  of  a  priaoner  from  lawfni 
custody  by  a  third  poraon.  t  BIA.  Crlm. 
Law.  §  911. 

Taking  and  setting  at  liberty,  against  law, 
a  distress  taken  for  rent  serTices»  or  dam- 
age feasant.   Bac.  Abr.  'Ttescons.'* 

 In  Maritime  Law.    The  retaking  by  a 

party  captured  of  a  prize  made  by  iJ^e  en- 
emy. There  Is  still  another  kind  of  resene 
which  partakes  of  the  nature  of  a  rceaptrire, 
— It  occurs  when  the  weaker  party,  before 
he  is  overpowered,  obtains  relief  from  the 
arrival  of  fresh  suMon^  and  is  thus  pre- 
aerred  tnm  the  fsree  of  the  enemy.  1  C. 
Rob.  Adm.  224.  171;  Haneek.  Int.  Law, 
cxxxv. 

'Kesene^*  differs  from  'Vscaptnre."  The 

rescuers  do  not.  by  the  rescue,  become  own- 
ers of  the  property,  as  if  it  had  been  a  new 
prize,  but  the  property  Is  restored  to  the 
original  owners  by  the  right  of  pottiistini- 


RE8CUS80R.  The  party  making  a  rescue 
is  sometimes  so  called;  hat  more  property  he 

is  a  "rescuer." 

RESCUasus  (Law  Lat;  from  Law  Fr. 


rescous).     In  old  English  law. 
forcible  liberation  or  release.  8peimaa« 

RE8CUTERE  (Law  Lat.)  In  old  English 
law.  To  rescue.  Rraciissit,  he  rescued.  Reg. 
Orlg.  117;   3  P.  \Vm.'<.  484.  BetOMMrunt, 

they  rescued.   Reg.  Orig.  118. 

RE8CYT  (Law  Fr.)  Resceit;  receipt;  the 
receiving  or  harboring  a  felon,  after  the 
commission  of  crime.  Brltt  c.  M. 

RESEANTI8A  (Law  Lat.;  from  Law  Fr. 
reseance).  In  old  English  and  Scotch  law. 
Residence.  Fleta,  lib.  0,  c  8,  S  2;  gpetmaa. 

RE8EAUNT,orRE8eANT(LmrVt.)  Abid- 
ing; dwelUnff;  residing  Britt  c  M. 

RE8EI8ER  (Law  Lat.  rrsclsin).  In  old 
English  law.  A  taking  back  of  seisin.  A 
taking  again  of  lands  into  the  hands  of  the 
king,  whereof  a  general  livery  or  ouster  Je 
main  was  formerly  mis-sued,  contrary  to 
the  form  and  order  Of  law.  Staundf.  Pr. 
Rep.  L'tl:  Cowpll. 

RE8ERVAN00.  Reserving.  In  old  con- 
veyancing. An  apt  word  of  reserving  a  rent 

Co.  Lltt.  47a 

RE8ERVATI0  NON  DEBET  ESSE  DB 
proficuis  ipsis  quia  ea  conceduntur,  sed  de 
redditu  novo  extra  proficua.  A  reservation 
ought  not  to  be  of  the  annual  increase  Itself, 
because  It  is  granted,  hot  of  new  rent  apart 
from  the  annual  Increase.  COb  Lltt  142. 

RESERVATION.  That  part  of  a  deed  or 
instrument  which  reserves  a  thing  not  in 
case  at  the  time  of  the  grant  hut  newly  ere 

ated.    2  Hllliard,  .\hr.  rt'O. 

The  creation  of  a  riglit  or  Interest  wliich 
had  no  prior  exlstem  p  as  such  in  a  thing  or 
part  of  a  thing  granted,  by  means  of  a  clause 
inserted  by  the  grantor  in  the  Instrument  of 
conveyance. 

A  "reservation"  is  distinguished  from  an 
"exception"  in  that  it  is  of  a  new  right  or 
interest;  thus,  a  right  of  way  reserved  at 
the  time  of  conveying  an  estate,  which  may 
have  1)een  enjoyed  l)y  the  grantor  as  owner 
of  the  estate,  becomes  a  new  right  42  Me.  9. 

A  reservation  may  he  of  a  life  estate  (28 

Vt.  10;  N.  H.  18:  Jones  [N.  C  ]  37.  38; 
23  Mo.  373;  3  Md.  Ch.  230);  of  a  right  of 
flowage  (41  Me.  298 ) ;  right  to  use  water  (41 
Me.  177;  9  N.  Y.  423;  16  Barb.  [N.  Y.I  212) ; 
rli^tof  way  (25  Conn.  831;  6  Cush.  (.Mass. | 
254;  10  Cush.  [Mass.]  313;  10  B.  Mon.  |  Ky.] 
463);  and  many  other  rights  and  interests 
(33  N.  H.  507;  9  B.  Mon.  [Ky.]  168;  6  Pa. 
St.  317).  See  6  Cush.  (Mass.)  ICS;  4  Fa. 
St.  17S;  9  Johns.  (N.  Y.)  73. 

RESET.  The  receiving  or  harboring  an 
outlawed  person.  Oowell. 

RESET  OF  THEFT.  In  Scotch  law.  The 
receiving  and  iieeplsg  stolen  goods,  knowing 
them  to  he  stolen,  witk  a  design  of  feloni- 
ously retaining  them  fhmi  the  teal  owner 

Alis.  Crim.  Law,  328. 

RESETTER.  In  Scotch  law.  A  racetrer 
of  stolen  fooda,  kaowtag  th«m  to  have  been 
stolen. 
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RE8IANCE.  In  old  EnpHsh  law.  A  man's 
reeideace  or  permauent  abode.  Such  a  man 
to  calM  ft '^•taaf  Klteli.ai.SS. 

RE8IANT,    RE8IENT,    or  RESYAUNT 

(from  Law  Fr.  rctrntit.  resident).  In  old 
En);lish  law.  Continually  dwelling  or  abid- 
ing in  a  place;  resitlfnt;  a  resident.  Kitch. 
eta.  33;  Ck)weUi  2  Inst.  dd.  "Resiants  aud 
InhftbitftBto  irltldn  «  manor.**   S  Loon.  8. 


RESIANTIA,  or  RESEANTIA  (Law  Lat.) 
la  old  Eoglish  law.  Realftiiee;  residence. 
Spelnuuk.  See  "Reitanee." 

RESIDENCE  (Lat.  rc^cdeo).  Personal  pres- 
«nce  in  a  fixed  and  permanent  abode.  20 
Jobne.  (N.  Y.)  208;  1  Mete.  (Mam.)  251; 
105  Ifam.  88:  88  Wle.  607. 

A  residence  is  different  from  a  domicile, 
although  it  is  a  matter  of  great  importance 
In  determining  the  place  of  domicile.  13 
Mass.  501;  5  Pick.  (Mass.)  370;  1  Mete. 
(Mass.)  251:  2  Oray  (Mass.)  490;  19  Wend. 
(N.  Y.)  11;  11  La.  175;  Me.  143.  See  "Dom- 
icile." "Besidence  "  and  "habltancy"  are  usu- 
ally aTnonymoaB.  8  Gray  (ICaafl.)  480;  2 
Kent.  Comm.  (10th  Ed.)  fi74,  note.  "Resi- 
dence" indicates  permanency  of  occupation, 
as  distinct  from  lodging,  or  boarding,  or 
temporary  oocupation,  but  does  not  include 
ao  much  as  "domicile."  which  requires  an 
Intention  continued  with  residence.  19  Me. 
29:^;  2  Kent.  Comm.  (10th  Ed.)  57G. 

RESIDENT.  One  Who  has  his  residence 
(Q.  V.)  In  a  place. 

RESIDENT  FREEHOLDER.  One  who  re- 
sides within  a  certain  <  Ity.  county,  or  state, 
and  owns  a  freehold  estate  in  lands  therein. 
88  Wis.  418;  68  Ind.  814. 

RESIDENT  MINISTER.  In  international 
law.  The  second  or  intermediate  class  be- 
tween ambassadors  and  enToys^  created  by 
the  conference  of  fhe  Uto  powers  at  Alz-la- 
Chapelle.  in  1818.  They  are  accredited  to 
the  sovereign.  2  Phillim.  Int.  Law,  220*. 
They  are  said  to  represent  the  allftlrSk  and 
not  the  person,  of  the  sovereign,  and  so  to 
be  of  less  dignity.  Vattel.  bk.  4.  c.  6.  S  73. 
The  fourth  class  is  charrn-sd'aff aires,  ac- 
credited to  the  minister  of  foreign  affairs.  2 
FhllUnL  Int  Law,  880;  Wheaton,  Int  Law, 
pt  8,  c  1,  f  6. 

RES  IDE  RE  (Lat.)  In  old  English  law. 
To  sit  down;  to  sit  still;  to  rest;  to  re- 
main or  oonttnne.  See  "Resident.** 

RESIDUARY  CLAUSE.  The  clause  in  a 
will  by  which  that  jtart  of  the  property  i.s 
disposed  of  which  remains  after  satisfying 
preriotts  hsvieats  and  devises.  4  Kent. 
Comm.  641*;  8  WlUtams*  Bz'rs»  1014,  note  2. 

RESIDUARY  DEVISEE.  The  person  to 
whom  the  residue  of  a  testator's  real  estate 
is  derlsed  after  satisfying  prerioos  derises. 

RESIDUARY  ESTATE.  What  remains  of 

testator's  estate  after  deducting  the  dehtS 
and  the  bequests  and  devises. 


RESIDUARY  LEGATEE.  He  to  whom  the 
residuum  of  the  estate  is  devised  or  be- 
queathed by  will.  Rop.  Leg.  Indcs;  PofraH. 
Mortg.  Index.  See  "Legacy." 

RESIDUE.  That  which  remains  of  some- 
thing after  taking  away  a  part  of  it;  as,  the 
retiidue  of  an  estate,  that  whi^  remains 
after  payment  of  debts,  charges,  and  partico- 
tar  legacies  and  devises.  68  Pa.  St.  8S2. 

A  will  bequeathing  the  general  residue  of 
personal  property  passes  to  the  residuaiy 
legatee  everything  not  otherwise  effeetnally 
disposed  of;  and  it  makes  no  difr»^renc© 
whether  a  legacy  falls  into  the  estate  by 
lapse,  or  as  void  at  law,  the  next  of  kin  is 
equally  excluded.  IS  Yes.  416;  2  Mer.  392. 
Sse  7  Yea.  881;  1  Brown,  Oh.  588;  4  Brown. 
Oh.  66;  Bop.  Leg:  Index;  Jarm.  WiOa^ 

RESIGNATION  (Lat  red^MMfto;  fw.  hm^c, 
sipno,  to  sign).  The  act  of  an  offiopr  hlf 
which  he  declines  his  ofBce.  and  reuoui 
the  further  right  to  use  it.  It  dlffem 
"abdicaUon"  iq,  v.) 

As  olBees  ars  held  at  the  will  of  both  par- 
tles,  if  tlie  re.signatlon  of  an  officer  be  not 
accepted,  he  remains  in  office.    4  Dev.  (N. 

a)i. 


RESIGNATION  BOND.  In  eccl 
law.  A  bond  given  by  an  incumbent  to  r^ 
]  sign  on  a  certain  contingency.  It  may  be 
conditioned  to  resign  for  ;;ood  and  sufficient 
reason,  and  therefore  lawful;  e.  g.,  to  resign 
if  he  take  a  second  benefice,  or  on  reooest. 
if  patron  present  his  son  or  kinsman  when 
of  age  to  take  the  living,  etc.  Cro.  Jac  24S. 
274.  But  equity  will  generally  nilom  Hm 
incumbent   1  Rolle,  Abr.  448. 

RESIGNATION  EST  JURIS  PROPRII 
spontanea  refutatio.  Resignation  is  the  spon- 
taneous relinqnUhmMit  of  one*s  own  rlg^ 

(lodb.  284. 

RESIGNEE.  One  in  favor  of  whom  a  res- 
ignation is  made.   1  Bell,  Comm.  125.  note. 

RE8ILIRE  (Lat.)  In  old  English  law.  To 
draw  back  from  a  contract  before  it  Is 
made  binding.  Literally,  to  leap  teck  or 
start  back.  Adhvne  pmmmt  partes  retl- 
lire,  the  parties  may  yet  draw  back.  Brae- 
ton,  fol.  38;  Fleta.  lib.  2.  c.  58,  i  8.  The 
Scotch  law,  with  its  acenstonisd  rlonowf^ 
renders  this  word  resile. 

RESOLUCION.  In  Spanish  colonial  lav. 
An  opinion  formed  by  some  superior  author 
ity  on  matters  referred  to  its  decision,  and 
forwarded  to  inferior  authorities  for  their  In 
structlon  and  government.  Schmidt.  Civ. 
Law,  88,  note  1. 

RESOLUTION  (Lat.  re,  back,  again  sutn, 
to  loose,  to  free).  A  solemn  Judgment  or 
dedelon  of  a  conrt  This  word  is  frequently 

used  in  this  sense  in  Coke  and  Some  of  the 
more  ancient  reporters.  An  agreement  to  a 
law  or  other  thing  adopted  by  a  legislstwe 

or  popular  assembly.    Distinction  betwe«i 
"resolution"   and    "ordinance."   see  "Ordi- 
ce."  See  Diet,  de  Jur. 
-In  Civil  Law.^  The  act  by  which  a  < 
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RESOLUTIVE 


RESPONDENT 


tract  which  existed  and  was  good  is  rendered 
null. 

"Resolution"  differs  ewentially  from  "re- 
aclBslon."  The  former  presupposes  the  con- 
tract to  have  heen  valiil,  and  it  is  owing  to 
a  <aut-o  posterior  to  the  ugrcenHnt  (hut  the 
resolution  takes  p!are;  while  rescission,  on 
the  contrary,  supposes  that  some  vice  or  de- 
fect annulled  the  contract  from  the  begln- 
nins.  Resolution  may  he  by  consent  of  the 
parties,  or  by  the  decision  of  a  competent 
tribunal;  rescission  must  always  be  by  the 
Judgment  of  a  court-  7  Tropl.  de  la  Vente, 
note  689;  7  Toulller,  Dr.  Civ.  651;  Dalloz. 

RESOLUTIVE.  In  Scotch  conveyancing. 
Having  the  quality  or  effect  of  resolvlns  or 
extinguishing  a  right.    Bell,  Diet. 

RE80LUT0  JURE  C0NCEDENTI8  RE- 
•olvitur  Jus  concessum.  The  right  of  the 
grantor  being  extinguished,  the  right  grant- 
ed is  extinguished.  Maclteld.  Civ.  Law.  179 : 
Broom,  Lee.  Max.  (Sd  London  Ed.)  417. 

RESOLUTORY  CONDITION.   One  which 

has  for  its  object,  when  aooompllshed,  the 
revocation  of  the  principal  obligation:  for 
example,  I  will  sell  you  my  crop  of  cotton 
if  my  ship  America  does  not  arrive  in  the 
Unltod  States  within  six  months.  My  ship 
'  arrives  In  one  month;  my  contract  with  you 
is  revoked.    1  Bouv,  Inst,  note  7<M. 

RE80N  (Law  Fr.)  Reason;  truth;  right; 
title;  jastlce;  act;  Mvunoit;  eharie;  ex- 
pression; method;  case;  article;  point  Kel- 

bam. 

RESORT  (from  Fr.  nsoricr,  q.  r.)  To  go 
back.  "It  resorted  to  the  line  of  the 
mother."   Hale,  Hist.  Com.  Law,  c.  11. 

RE80RTER  (I^w  Fr.)  In  old  English 
law.  To  go  back.  .1  force  resnrlrrn  le  U-ti- 
ement  au  seigniour  'Irl  ft'e.  th*-  tenf^ment 
must  necessarily  go  bacli  to  the  lord  of  the 
fee.  Brltt  c.  119. 

RESPBCTARE,  or  RBSPECTUARE  CLaw 

T.af  I  In  old  English  law.  To  respite. 
Fortescue  de  L.  L.  AngUae,  c.  53.  note;  Reg. 
Orig.  .TU).   Risjx  f  luabitur,  shall  be  put  olt. 

Fleta.  lib.  6,  c.  23,  ?  21. 

RESPECTU  COMPUTI  VICECOMITIS  HA- 
betido.  A  writ  for  respiting  a  aherlfl'B  ac- 
count, addressed  to  the  treasurer  and  barons 
of  the  exchequer.    Reg.  Orig.  139. 

RESPICIENDUM  EST  JUDICANTI,  NE- 
quid  aut  durlus  aut  remisslus  construatur 

quam  causa  deposcit;  nec  enim  aut  severi- 
tatis  aut  clementiae  gloria  affectanda  est.  It 
is  a  matter  of  import  to  one  adjudicating 
that  nothing  should  be  either  more  leniently 
or  more  severely  construed  than  the  cause 
Itself  demands:  for  the  glory  neither  of  se- 
verity nor  clemency  should  be  affected.  3 
Inst  220. 

RESPIRATION  (Lat  re.  bade.  »plm,  to 

breathe),  nr^nthing,  which  consist.'?  of  the 
drawing  into,  inhaling,  or,  more  technically. 
'^Inaplrlng."  atmospheric  air  Into  the  langa. 


and  then  forcing  out.  expelling,  or.  tech- 
nically, "expiring,"  from  the  lungs  the  air 
th*  rein.   Chit.  Med.  Jur.  i»2,  416,  note  (n). 

RESPITE.  • 

—In  Civil  Law.  An  act  by  which  a  debt* 

or  who  is  unable  to  satisfy  his  d<'Ms  nt  the 
moment  transacts  it.  «■..  compromises)  with 
his  creditors  and  obtains  from  them  time  or 
delay  for  the  payment  of  the  soma  which  he 
ewes  to  them.  Code  La.  art.  8061. 

A  forced  respite  takes  place  wIkmi  a  p.irt 
Of  the  creditors  refuse  to  accept  the  debtor's 
proposal,  and  when  the  latter  is  obliged  to 
<  ompel  them,  by  judicial  authority,  to  con* 
sent  to  what  the  others  have  determined  in 
the  cases  directed  by  law. 

A  voluntary  respite  takes  place  when  all 
the  creditors  consent  to  the  proposal  of  the 
debtor  to  pay  in  a  limited  time  the  whole  or 
a  part  of  his  debt 

.v  delay,  forbearance,  or  contlmiatlon  of 
time. 

 >ln  Criminal  Law.  A  temporary  suspen- 

sion  of  the  execution  of  a  sentence.  It  dif- 
fers from  a  "pardon,"  which  is  an  absolute 
suspension,  and  from  a  "reprieve,"  in  that  It 
is  ordinarily  for  an  indefinite  time. 

RESPITE  OF  HOMAGE.  To  dispense  with 
the  performance  of  homage  by  tenants  who 
held  their  lands  in  consideration  of  per* 
forming  homage  to  their  lords.  Cowell. 

» 

RESPONDE  BOOK.  In  Scotch  law.  A 
book  of  record  of  the  chancellary.  in  whi<  h 
are  entered  all  nonentry  and  relief  duties 
payable  by  heirs  who  talie  precepts  from 
chancery.  Stair,  Inst  p.  296.  §  28;  Erak. 
Inat  11.  6.  50. 

RESPONDEAT  OUSTER  (that  he  answer 
over).    In  practice.  A  form  of  Judgment  an- 
ciently used  when  an  issue  in  law  upon  a 
dilatory  plea  was  decided  against  the  party 
pleading  It.  See  '^Abatement" 

RESPONDEAT  RAPTOR,  QUI  IGNORARE 
non  potuit  quod  pupillum  alienum  abduxlt. 
Let  the  ravisher  answer,  for  he  could  not  be 
ignorant  that  he  has  taken  away  another's 
ward.  Hobu  99. 

RESPONDEAT  SUPERIOR.  Let  the  prin- 
cipal answer.  4  Inst.  114:2  Bouv.  Innt.  note 
i:].'?7;  4  Bouv.  Inst,  note  3.^)8(;;  3  Lev.  3r)2; 
1  Salk.  408:  1  Biog.  N.  C.  418;  4  Maule  ft  S. 
I  259:  10  Bxch.  656;  2  Bl.  ft  BL  216;  7  BL  ft 
Bl.  42C:  1  Bos.  ft  p.  404;  1  C.  B.  678;  6  Mees. 
&  W.  302:  10  Exch.  656. 

RESPONDENT.  One  who  answers  a  judi- 
cial proceeding  applied  to  the  party  agalnrt 
whom  a  writ  as  of  quo  imrranto  is  brought 

 In  Chancery  Practice.  The  party  who- 

makes  an  answer  to  a  Mil  or  other  proceed- 
ing in  chancery.  The  correlative  la  "petl-- 
tioner"  or  "complainant." 

 in  Appellate  Practice.   The  party  who- 

answers  an  appeal.  Sometimes  called  "ap- 
pellee." The  correlative  Is  "^appeltart." 

 In  Civil  Law.   One  who  answers  or  is 

security  for  another;  a  fidejussor.  1)1  q.  2. 
8.6. 
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RESTITUTION,  ETC 


RESPONDENTIA.  In  niarititr..-  law.  A 
loan  of  money,  on  maritime  luterettt,  on 
goods  laden  on  board  of  a  ship,  upon  the 
condition  that,  if  the  goods  be  wholly  lost  in 
the  courBG  of  the  voyaRe,  by  any  of  the  per- 
ils enunit  I  alcil  in  the  contrait.  the  Ir-iuU'r 
shall  lose  hia  money;  if  not,  that  the  borrow- 
er fhall  pay  him  the  rain  borrowed,  with  the 
interest  apreed  upon. 

The  contract  is  called  "respondentia"  be- 
eauae  the  money  Is  lent  mnlnly.  or  most  fre- 
quently, on  the  personal  responsibility  of  the 
borrower.  It  differs  principally  from  bot- 
tomry (q.  r.  I  in  tln»  following  circumstan- 
ces: Bottomry  is  a  loan  on  the  ship;  re- 
spondentia Is  a  loan  upon  the  goods.  The 
money  is  to  he  repaid  to  the  lender,  with 
maritimo  interest,  upon  the  arrival  of  tlie 
ship  ill  tlie  one  case,  and  of  the  goods  in  tlic 
other.  In  most  other  respects,  the  contracts 
are  nearly  the  same,  and  are  governed  by 
the  same  principles.  In  the  former,  the  «hip 
and  tackle,  being  hypothecated,  are  liable,  as 
well  as  the  borrower;  in  the  latter,  the  lend- 
er has,  in  general,  it  is  said,  only  the  per- 
sonal security  of  the  borrower.  .Mar.'Jh.  Ins, 
bk.  2.  c.  1.  p.  7.'i4.  The  general  teim.  includ- 
ing both  respondentia  and  bottomry,  is  "hy- 
potheeatlon"  (q.  v.) 

RESPONDERA  SON  80VERAIGNE.  His 

superior  or  master  shall  answer.  Artlculi 
sup.  Charta,  c  18. 

*  RESPONDERE  NGN  DEBET  (T-at.  ought 
not  to  reply).  In  pleading.  The  prayer  of 
%  plea  where  the  defendant  insists  that  he 
OQ^t  not  to  answer,  as.  when  be  claims  a 
privilege;  for  example,  as  being  a  member 
of  congress  or  a  foreign  ambasmdor.  1  Chit 

PI.  ♦433. 

RE8PON8A  PRUOENTUM  (Lat.)  In  Ro- 
man law.  Opinions  gfren  by  Roman  law- 
yers. 

Hefore  the  time  of  Augustus,  every  lawyer 
was  authorized,  de  jure,  to  answer  questions 
put  to  him;  and  all  such  answers,  retponta 
prudentum,  had  eqnal  authority,  which  had 
not  the  force  of  law,  but  the  opininn  r)f  a 
lawyer.  Augustus  was  the  first  prince  who 
gave  to  certain  distinguished  Jurisconsults 
the  particular  privilege  of  answering  In  his 
name,  and  from  that  period  their  answers 
required  greater  authority,  .\drian  deter- 
mined in  a  more  precise  manner  the  degree 
of  authority  which  these  answers  should 
have,  by  enacting  that  the  opinions  of  such 
authorized  jurisconsults,  when  unanimously 
given,  should  have  the  force  of  law  {legia 
virem).  and  should  be  followed  by  the  judg- 
es, and  that,  when  they  were  divided,  the 
judge  was  allowed  to  adopt  that  which  to 
him  appeared  the  most  equitable.  The  opin- 
ions of  other  lawyers  held  the  same  place 
they  had  before,-  they  were  considered 
merely  as  the  opinions  of  learned  men. 
Maclield.  Man.  Introd.  §  43;  Mackeld.  Hist. 
Dr.  Rom.  88  40.  49;  Hugo,  Hist  Dr.  Rom. 
8  S13;  Tnst.  1.  2.  8;  Inst.  Expl.  note  89. 

RESPONSALIS  (Law  Lat.) 
 In  Old  English  Law.    One  who  an- 
swered or  gave  answer  for  another  (qui  re- 


sj.oiisum   (h  frrt).     The  term   se^ms  to  be 
used  by  Glanville  in  the  sense  of  "attorDejr." 
CIan%\  lib.  12.  c.  1;  Steph.  PI.  Aivpend.  um 
(5).    But  Bracton  makes  a  clear  dl ^-t^nctioc 
between  the  two  offices,  aud  i.s  lol lowed  br 
Flela.    Bracton.  fol.  212b.    But  sec  Id.  foi 
aeib;  Fleta,  lib.  4,  c.  6.  Lord  Coke  defines 
refpOfMolte  to  be  '"he  that  was  appointed  bj 
the  tenant  or  defendant,  in  case  of  extrfin- 
I  ity  and  necessity,  to  allege  the  cause  of  the 
1  party's  absence,  and  to  certify  the  court 
'upon  what  trial  he  will  put  himself.  Til. 
1  the  combat  or  the  country.  "  Co.  Litt.  12s&. 

—-In  the  Canon  Law.  A  proctor;  oat 
who  ezcaaes  aa  absent  party.  GovelL 

RESPONSALIS  AD  LUCRANDUM  VEL 

petendum.  He  who  appears  and  answers  for 
another  in  court  at  a  day  assigned;  a  proc- 
tor, attorney,  or  deputy.  1  Reeve.  HiaL  Eng. 
Law,  169. 

RESPONSIBILITY.  The  oblipratlon  to  an- 
swer for  an  act  done,  either  civilly  or  crim- 
inally, and  to  repair  any  Injnry  it  may  have 
caused. 

RESPONSIBLE.  Able  to  pay  the  sam 
which  may  be  required  of  him;  able  to  di»- 
charge  an  obligation.  Webster;  2e  N.  B. 
627. 

RBSPON8IO  (TaA.)  An  answer. 

RESPONSIO  UNIUS  NON  OMNINO  AUOI- 
tur.  The  answer  of  one  witness  shall  not  I* 
heard  at  all.  1  Greenl.  Ev.  §  260.  This  is 
a  maxim  of  the  dril  law.  where  everytbioc 
must  be  proved  by  two 


RESTITUTIO  IN  INTEORAM  (Lat.)  Is 

civil  law.  A  restoring  parties  to  the  conf^i- 
j  tion  they  were  in  before  entering  into  a  con- 
!  tract  or  agreement  on  account  of  fraud,  la- 
fancy,  force,  honest  mistake,  etc.  Calv.  L«x. 
The  going  into  a  cause  anew  from  the  be- 
ginning. Calv.  Lex. 

R  E8TITUTI0N.  The  return  of  property  to 
the  owner  or  person  entitled  to  it 

 In  Maritime  Law.  Th.-  plac  ing  back  or 

rr.storiiiK  articl(\s  which  have  been  lost  by 
jettison.  This  is  done  when  the  remainder 
of  the  cargo  has  been  saved,  at  the  general 
charge  of  the  owners  of  the  cargo:  but  wh- •: 
the  remainder  of  the  goods  is  afterwanl« 
lost,  there  is  not  any  restitution.  StSV.  Av. 
pL  1.  c.  L  8  1.  art  L  note  S. 

RESTITUTION  OF  CONJUGAL  RIGHTS- 
In  ecclesiastical  law.  A  compulsory  renewi^ 
of  cohabitation  between  a  husband  and  wlf^ 

who  have  been  living  separntf-ly. 

A  suit  may  be  brought  in  the  divorce  and 
matrimonial  court  for  this  purpose  whenervr 

either  the  husband  or  wife  is  guilty  of  ib^ 
injury  of  subtraction,  or  lives  separate  from 
the  other  without  sufficient  reason,  by  which 
the  party  injured  may  compel  the  other  to 
return  to  cohabitation.  S  Bl.  Comm.  94;  i 
Steph.  Comm.  11;  1  Add.  Bee.  SOB:  S 
Ecc.  61S. 
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RB8TITOTION  OF  MINORS 


<803) 


RETAIN 


RESTITUTION  OF  MINORS.  In  Scotcli 
law.  A  minor,  on  attaining  majority,  may 
obtain  relief  against  a  deed  previously  exe- 
cuted by  him.  which  may  be  held  TOld  or 
voidable,  accoi  liini;  to  i  irniinstancf  s.  *  This 
is  called  "ret^titntion  of  miuors."  Bell,  Diet. 

RESTITUTION,  WRIT  OF. 

»ln   Common-Law  Practice.   A  writ 

■which  Woti.  after  thr  rev(M-sal  of  a  judgment, 
to  restore  a  party  to  all  that  be  has  lost  by 
ooeaslon  of  the  Judgment.  S  Tidd,  Prac 
1186. 

 In  Criminal  Practice.   A  writ  which 

lay  on  conviction  of  an  offense  involving  the 
aoportaUon  of  property  to  compel  the  crim- 
inal to  restore  the  Mme. 

RESTITUTIONETEMW)RALIUM.  A  writ 

addressed  to  the  sheriff,  to  restore  the  tem- 
poralities of  a  blsbepric  to  the  bishop  elected 
and  confirmed.  Fltsh.  Nat  BreT.  169. 

RESTORE.  To  return  what  has  been  un- 
justly taken ;  to  place  the  owner  of  a  thing 
in  the  stato  in  which  he  formerly  was. 

RESTRAINING  ORDER.  An  order  re- 
fltzmlntng  Vbe  doing  of  any  act;  more  com- 
monly called  an  "injunction." 

 In  English  Law.   An  order  under  St.  5 

Vict.  c.  5,  9  4,  by  which  the  Bank  of  Eng- 
land, or  any  other  public  company,  may  be 
restrained  from  permitting  a  transfer  of 
shares  until  the  rights  of  certain  parties 

thereto  have  l.een  adjudged. 

RESTRAINT  OF  ALIENATION.  Restric- 
tlOD  of  the  power  of  aliening  realty.  See 

*Terpetulty." 

RESTRAINT  OF  TRADE.  Restriction  of 

fre< Mifini  of  t  raffle.  Restraint  of  trade  Of  In- 
dlvi(l<ials  ina\  be  general,  or  may  partial, 
in  being  limited  as  to  time  or  territory.  Con- 
tracts In  general  restralntvf  trade  are  void  ( 8 
Mass  22?, ) ;  while  those  in  partial  restraint 
are  valid  (42  N.  J.  Eq.  185;  11  Ohio  St.  349; 
68  N.  Y.  300),  unless  the  tim.-  b.-  so  long, 
or  the  territory  so  extensive,  that  it  amounts 
to  a  general  restraint  (86  Cal.  B42>.  Ckm- i 
tracts  or  combinations  which  operate  in  re- 1 
atraint  of  public  trade  are  ordinarily  void, 
though  the  restraint  be  but  partial.  68  N. 
Y.  558. 

RESTRICTIVE  INDORSEMENT.  An  in- 
dorsement which  conflnee  the  negotlablUty 

of  a  promissory  note  or  bill  of  exchange  by 
using  express  words  to  that  effect,  as.  by  in- 
^rslng  It  payable  to  A.  B.  only,  l  Wa.sh.  C. 
C.  (U.  S.)  512;  2  Murph.  (N.  C.)  138;  1 

Bouv.  Inst,  note  1138. 

RESTS.  Periodical  balancings  of  an  ac- 
count (partlcntarly  in  mortgage  and  trust 

accounts),  made  for  the  purpose  of  convert- 
ing interest  into  principal,  and  charging  the 
partv  liable  thereon  with  componnd  Interest. 
Mozley  &  W. 

RESULTING  TRUST.  A  trust  raised  by 
implii  ation  or  construction  of  law.  and  pre- 
sumed to  exist  from  the  supposed  intpntion 
of  the  parties  and  the  nature  of  the  transac- 
tion. 


All  trusts  trcattMl  by  implication  or  con- 
struction of  law  arc  often  included  under 
the  general  term  "implied  trusts;"  but  these 
are  commonly  distinguished  Into  implied  or 
resulting  and  constructive  trusts;  resulting 
or  presumptive  trubtti  being  tho.se  which  are 
implied  or  presumed  from  the  supposed  in- 
tention of  the  parties  and  the  nature  of  the 
transaction;  constructive  trusts,  such  as  are 
raised  independently  of  any  such  intention, 
and  which  are  forced  on  the  con^lence  of 
the  trustee  by  equitable  construction  and  the 

operation  of  law.  Story,  Kq.  .Tur.  §  1095; 
Hill,  Trustees,  HI;  1  Siiciue,  Hq.  .Jur.  510;  2 
Spence,  Eq.  Jur.  1!KS:  ;;  Swanst.  .585;  1  Ohio, 
321;  6  Conn.  285;  2  £dw.  Ch.  (N.  Y.)  873;  6 
Humph.  (Tenn.)  93.  See  "Trust." 

RESULTING  USE.  A  u.se  raiseil  by  equity 
for  the  benefit  of  a  feoffor  who  has  luaiie  a 
voluntary  conveyance  to  uses  without  any 
declaration  of  the  use.  8  WaShb.  Real  Prop. 
100. 

The  doctrine,  at  first  limited  to  the  case  of 
an  iH^parently  voluntary  conveyance  with  no 
express  declaration,  became  so  extended  that 
a  conveyance  of  the  legal  estate  ceased  to 
Imply  an  intention  that  the  feoffee  should 
enjoy  tlie  beneficial  interest  therein;  and  if 
no  intent  to  the  contrary  was  expressed,  and 
no  consideration  proved  or  Implied,  the  use 
always  resulted  to  the  feoffor.  2  Washb. 
Real  Prop.  lOO.  And  If  part  only  of  the  use 
was  expressed,  the  balance  resulted  to  the 
feoffor.  2  Atk.  150;  8  Rolle,  Abr.  781:  1 
Spence.  Eq.  .Tur.  151;  Co.  Litt.  2.1a.  And, 
under  the  statute,  where  a  use  has  been  lim- 
Itod  by  deed,  and  expires,  or  cannot  vest,  it 
results  back  to  the  one  who  declared  it.  4 
Wend.  (N.  Y.)  494;  15  Me.  414;  n  Watts  &  S. 
(Ta.)  32.3:  3  Johns.  ( N.  Y.)  388.  And  see 
Cro.  Jac.  200;  White  4k  T.  Lead.  Cas.  258;  2 
Washb.  R«al  Prop.  188  et  soQ.  See  "Use.'* 

R  E  8  U  M  M0N8  (Law  Lat.  remtmmonUio) .  In 

practice.  X  second  sitmnions.  The  calling 
a  person  a  second  time  to  answer  an  action, 
where  the  Urat  summons  is  defeated  upon 
any  necasion,  as  the  death  of  a  party,  or  the 

like,  ("owell. 

RESUMPTION  (Law  Lat.  resumplio).  In 
old  English  law.  The  taking  again  Into 
the  king's  hands  such  lands  or  tenements 
as  before,  upon  false  suggestion  or  other 
error,  hr  had  delivered  to  the  heir  or  grant* 
cd  by  letters  patent  to  any  man.  St  31  Hen. 
VI.  c.  7;  OowelL 

RE8URRENDER.  Where  copyh<da  land 

has  been  mortgaged  by  surrender,  and  the 
mortgagee  has  been  admitted,  then,  on  the 
mortgage  debt  being  paid  off,  the  mortgagor 
Is  entitled  to  have  the  land  reoonvejed  to 
him.  by  the  mortgagee  surrmdsrins  it  to  the 
lord  to  his  use  This  is  called  ft  *YeMirren- 

der."    2  Dav.  Conv.  1332n. 

RETAIL.  To  sell  by  small  parcels,  and 
not  In  the  gross.  5  Mart  (La.;  N.  8.)  878; 
7  Mete  (Mass.)  808. 

RETAIN.  In  practice.  To  engacc  the  serv- 
ices of  an  attorney  or  counsellor  to  manage 
a  cause.  See  "Retainer." 
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RETAU^ER 


(804)  RETRACTO  O  TAMTEO 


RETAINER.  The  aet  of  withhol«lik«  wliftt 

one  haa  in  one's  own  hands,  by  virtue  of 
some  rigbt.  See  "Administrator;"  "Execu- 
tor; *»  "Uen." 

 In  Practice.    -The  art  of  a  rlicnt  by 

which  he  engages  an  attorney  or  » oiinsellor 
to  manage  a  cause,  either  hy  iirosecuting  it. 
when  he  is  plaintiff,  or  defending  it,  when  he 
iB  defendant. 

The  retaining  fee.  See  S8  Kan.  MS. 

In  Kngllsh  practice,  a  much  more  formal 
retainer  is  usually  required  than  in  Amer- 
ican. Thus  It  is  said  by  Chitty  (3  Prae.  116. 
note  [m]).  that,  although  it  is  not  indis- 
pensable that  the  retainer  should  be  in  writ- 
ing, unless  required  by  the  other  side,  it  is 
very  expedient.  U  ib  therefore  recommend- 
ed, partlculartjr  when  the  elient  la  a  stran- 
ger, to  requlrf  from  him  a  written  retainer,- 
signed  by  hinuself.  and,  in  order  to  avoid 
the  insinuation  that  it  was  obtained  by  con- 
tritrance,  it  should  be  witaessad  by  one  or 
more  respectable  persons.  When  there  are 
several  plaintiffs,  it  should  be  Signed  liy  all. 
and  not  by  one  for  himself  and  the  others, 
especially  if  they  are  trustees  or  assignees 
of  a  bankrupt  or  insolvent.  The  retainer 
should  also  state  whether  it  be  given  for  a 
general  or  a  qualified  authority.  See  9 
Wheat  (U.  S.)  738,  830;  6  Johns.  (N.  T.) 
S4.  21»<;  11  Johns.  (N.  T.)  4M;  1  N.  H.  23; 
28  N.  H.  SOS;  7  Har.  *  J.  (Md.)  276  ;  27 
Miss.  567. 

RETAINING  FEE.  A  fee  given  to  counsel 
on  being  consulted,  in  order  to  insure  his 
fntnre  services.  See  "Retainer." 

RETAKING*  The  taking  one's  goods,  wile, 
child,  etc,  from  another,  who,  without  right, 
haa  taken  possession  thereof.  See  "RecaiK 
tion.** 

RETALIATION.  Tn  International  law.  A 
term  including  both  reprisal  and  retorsion 

(a.  V.) 

RETALLIA  (Law  Lat.;  from  Law  Fr.  rr- 

tailU.r,  to  cut  again).  In  old  English  law. 
Retail;  the  cutting  up  again,  or  division  of 
a  commodity  into  smaller  parts.  Nec  in 
ffrosso,  nec  ad  retalliam,  neither  In  gross 
(by  wholesale),  nor  at  retail.  Reg.  Orig. 
184. 

RETARE  (Law  Lat.)  In  old  i^ngllsh  law. 
To  suspect;  to  accuse.  Hctatus  de  murdro, 
aoensed  of  murder.  Assls.  de  Clarendon, 
terap.  Hen.  II.  §  1;  Spelman.  De  furio  reta- 
tiix.  rharged  with  theft.  Cowell. 

RETENTION.  In  Scotch  law.  The  right 
which  the  possessor  of  a  movable  has  of 
holding  the  same  until  he  shall  be  satisfled 
for  hts  claim  either  against  such  movable  or 
the  owner  of  It;  a  lien. 

General  retention  is  the  right  to  withhold 
or  detain  the  property  of  another.  In  respect 
of  any  debt  which  happens  to  be  due  by  the 
proprietor  to  the  person  who  has  the  cus- 
tody, or  for  a  general  balance  of  accounts 
arising  on  a  particular  train  of  employment. 
2  Bell,  Comm.  (6th  Ed.>  90, 91. 

Special  retention  is  the  right  of  withhold- 


tng  or  retaining  property  or  goods  which  ars 

in  one's  possession  under  a  contract,  till  in- 
demnified for  the  labor  or  money  expended 
on  them. 

RETONSOR  (Law  Lat.  from  rttondere.  §. 

V.)    In  old  English  law.  A  clipper  of  BKNUf; 

Fieta.  lib.  1.  c.  20.  §  122. 

RETORNA  BREVIUM.  in  old  English  law. 
The  return  of  writs  by  sheriffs  and  bailiffs, 
which  is  only  a  certificate  delivered  to  the 
court  on  the  day  of  return,  of  that  which  he 
hath  done  touching  the  execution  of  their 
writ  directed  to  txim.  This  must  be  in- 
dorsed on  back  of  writ  hj  ollleer.  2  Lffly. 
Abr.  476.  Each  term  has  return  day?,  f]\r^(]. 
as  early  as  51  lien.  III.,  at  intervals  of  about 
a  week,  on  which  all  original  writs  are  re- 
turnable. The  first  return  daj  la  regularlj 
the  first  day  in  the  term;  but  there  are  Qme 
days^  grace.  2  BL  Comm.  277. 

RETORNO  HABENOO.   In  practtoe.  A 

writ  Issued  to  compel  a  party  to  return  prop- 
erty to  the  party  to  whom  it  has  been  ad- 
judged to  belong,  in  an  action  of  replevin. 

Thus,  where  the  property  taken  was  cat- 
tle. It  recites  that  the  defendant  was  warn- 
moned  to  appear  to  answer  the  plaintiff  in 
a  plea  whereof  he  took  the  cattle  of  the  said 
plaintiff,  specifying  them,  and  that  the  said 
plaintiff  afterwards  made  default;  where- 
fore It  was  then  considered  that  the  said 
plaintiff  and  his  pleilges  of  prosecuting 
should  be  in  mercy,  and  that  the  said  de- 
fendant ihonld  go  without  day,  and  that  be 
should  have  return  of  the  cMtle  afores.iid. 
It  then  commands  the  sheriff  that  he  should 
tause  to  l>e  returned  the  cattle  aforesaid  to 
the  said  defendant  without  delay,  etc  2  Sei- 
lon,  Prac.  168. 

RETORSION.    The  name  of  the  act  em 
ployed  by  a  government  to  Impose  the  «aiTH» 
hard  treatment  on  the  citisens  or  subjects  of 
a  state  that  the  Tatter  has  used  towards  the 

citizens  or  subjects  of  the  former,  for  the 
purpose  of  obtaining  the  removal  of  obnox- 
ious measures.  Vattel,  liv.  2.  c.  18.  5  341, 
De  Martens,  Precis,  liv.  8.  c.  2.  S  254;  Kla- 
ber.  Dr.  des  Qens.  sec.  2,  c.  1.  S  234;  Man- 
ning. ComuL  106. 

RETOUR.  In  Scotch  law.  To  return  s 
writ  or  brieve  to  the  office  in  chancery  fron 
which  it  issued.  Hnbbaek,  Br.  SnoeeM.  691. 
See  "Retour  of  Senrlce." 

RETOUR  OF  SERVICE.  In  Scotch  law 
An  authenticated  copy  of  the  verdict  of  s 
jury  (called  a  "service")  taken  under  a 

brieve  of  succession,  by  which  the  legri 
character  of  a  party  as  heir  is  judicially  e^ 

tablished.     Hubback,   Ev.  Success.   597;  1 
Forbes.  Inst.  pt.  3,  p.  80.    See  Bell.  Diet 

RETRACTATION,  or  RETRACTION.  In 
probate  practice.  A  withdrawal  of  a  reoim- 
elation. 

RETRACTO  O  TANTEO.   In  Spanish  law 
The  right  of  revoking  a  contract  of  sale:  the 
right  Of  redemption  of  a  thing  aoUL  WUIa. 
New  Reoop.  bk.  2.  tit  li.  c.  2,  f  i. 
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RETRACTUS  AQUAE 


(80S) 


RETURN  OF  PREMIUM 


RETRACTUS  AQUAE  (Law  Lat.)  In  old 
English  law.  Retreat  of  the  water;  ebb,  or 
low  water;  the  retreat  of  tide.  Plac  Cor. 
RegflV  Pawdi.;  80  Bdw.  1.  apnd  Cantoar.  Rot 
58;  Cowell. 


RETRACTUS  FEUDALIS 
old  Scotch  law.    The  power 
rior  po8.seHsed  of  paying  off 
an  adjudging  creditor,  and 
veyance  to  the  adjutitt  ation. 


(Law  Lat.)  In 
which  a  supe- 
a  debt  doe  to 
taking  a  con- 
Bell,  Diet. 


re,  back,  and 
Bnglteh  prae> 


RETRAHERE  (Lat.  Irom 
tnihere,  to  draw).    In  old 

tire.  To  draw  back:  to  withdraw.  Si  sim- 
pliciter  «e  retrahat  o  brcvi,  non  tameji  se 
retrahit  ah  actionem— niti  expresae  dicat  quod 
n  r^rahat  ob  ulroffue,  U  be  merely  with- 
draw hiniBelf  from  the  writ,  he  does  not 
thereby  withdraw  himself  from  the  action, 
unless  he  expressly  says  that  he  withdraws 
himself  from  both.  BraetMi,  toL  188b.  See 
Fleta,  Mb.  4.  c  7,  I  1. 

RBTRAIT  (Fr.  from  ntr'iir<.  to  draw 
tMUSk).  In  old  French  and  Canadian  law. 
The  taklns  hack  of  a  lief  bj  fhe  aelsnlor, 
In  ease  of  alienation  bjT  the  nMMl.  Don- 
kin's  Address,  93. 

A  right  of  pre-emption  by  the  seignior. 
In  eaae  of  sale  of  the  land  by  the  sraatee. 
Id.  10. 

RETRAXIT  (Lat.  he  withdraws).  In  prac- 
tice. The  act  by  which  a  plaintiff  withdraws 
bis  suit  It  is  so  called  from  the  fact  that 
tbla  was  the  i»r!Bclpal  word  used  when  the 
Inw  entries  were  in  Latin. 

A  "retraxit"  differs  from  a  "nonsuit;"  the 
former  being  tho  act  of  the  plaintiff  himself, 
for  It  cannot  even  be  entered  by  attorney  (8 
Coke,  58;  8  Salk.  245;  8  Pa.  St.  157.  163), 
and  It  must  be  after  declaiatinn  flleil  i  3  Le- 
on. 47;  8  Pa.  St.  163);  while  the  latter  oc- 
curs In  consequence  of  the  neglect  merely 
of  the  plaintiff.  A  retraxit  also  differs  from 
a  mtllr  pruHOtui.  The  effect  of  a  nhaxit  is 
a  bar  to  all  actions  of  a  like  or  a  similar  na- 
ture (BacAbr.  "Nonsuit"  [A]) ;  a  nolle  proi- 
e^gml  Is  not  a  bar  even  In  a  criminal  prosecti- 
ti<m  (2  Mass.  172).  See  2  Sellon.  Prac.  338; 
Bac  Abr.  "Nonsuit;"  Comyn,  Dig.  "Pleader" 
(X  2). 

RETREAT  TO  THE  WALL.  A  flgaraUye 

phrase  used  to  express  the  duty  of  one  as- 
sailed to  retreat  as  far  as  he  can  with  safety 
before  resisting  the  assault  with  force,  such 
a  retreat  being  essential  to  the  right  to  kill 
In  aelf-defense.   4  Bl.  Comm.  185. 


RETRO  (Lat.) 

iiiai). 


Back;  backward;  behind, 
flef,  or  arrlere  fleL 


RETROACTIVE, 
tfve"  {q.  V.) 


The  anme  as  ^'retroepec- 


RETROCESSION.  In  civil  law.  When  the 
a.s&iKnee  of  heritai»1e  ri^lits  (onveys  his 
rights  back  to  the  cedent,  it  is  called  a  "ret- 
goceanlon.'*  Brik.  Inst  8.  5. 1:  Diet  de  Jnr. 

RETROSPECTIVE.  Looking  backward.  A 


retmctive  tow  It  one  which  applies  to  categ  1 1888) :  Foth.  Oo&t  a  to  GroMe^  note  88. 


existing  at  its  passage,  so  as  to  impose  new 
duties  or  attach  new  disabilities  with  refe^ 
ence  to  past  transactions,  or  to  impair  vest- 
ed rights. 

RETTE  (Law  Fr.)  In  old  English  law. 
An  accusation  or  charge.  QuaHt  clerk  est 
prUe  par  rette  de  felony,  when  a  clerk  is 
taken  on  a  charge  of  felony.  St  Westmin- 
ster I.  c.  8. 

RETTBR  (Law  ^.)    In  old  English  tow. 

To  accuse;  to  charge;  to  lay  to  the  charge; 
to  account;  in  old  F.iiKlish,  to  arret,  or  ar- 
rcct.  Cfd  iHirra  i!  rcttt'r  a  sa  ncyliffence, 
he  must  charge  this  to  his  own  negligence. 
Brltt  c.  69.  Ceo  poiee  tetter  a  voetre  fotlip 
demesne,  you  may  lay  this  to  your  own 
folly.  Y.  B.  H.  10  Edw.  111.  8.  II  serra 
rt'ttf  la  {"Uy,  it  shall  he  aeoonnted  the  fblly. 
Utt  1  261. 

RETTUM  (Law  Lat.;  from  Law  Fr.  r>ttc, 
q.  V.)  In  old  English  law.  An  accusation; 
a  diarge.  8i  6lerieue  aU^fitte  pro  oriiNlae 
aligvn  •  rc7  reito — arrestatus  fuerit.  If  any 
clerk  shall  have  been  arrested  for  any  crime 
or  charge.  St  Marlb.  c.  88  (87). 

RETURN. 

 Of  Writs  or  Process.   The  redelivery 

of  a  writ  or  process  by  the  officer  charged 
with  its  execution  to  the  court  from  which 
it  Issued,  with  an  account  of  the  manner  In 
which  he  has  ezeented  It  The  aoeonnt  In* 
dorsed  on  or  affixed  to  process  or  writs  by 
the  officer,  stating  the  manner  of  its  execu- 
tion. 

 To  Writs.   The  answer  made  by  one 

to  whom  an  alternative  writ  (as  of  lutbeae 
cf/rpuB  or  quo  loorrofUo)  to  directed. 

——On  Appeal  or  Error.  The  papers  or 
record  tnuismitted  from  the  lower  to  the 
appeitote  court 

RETURN  DAY.  A  day  appointed  by  law 

when  ail  writs  are  to  be  returned  which  have 
issued  since  the  preceding  return  day.  The 
dierllf  la,  in  general,  not  required  to  return 

his  writ  untl  the  return  day.  After  that 
period  he  may  l^e  ruled  to  make  a  return. 

RETURN  OF  PREMIUM.  In  insurance.  A 
repasrment  of  a  part  or  the  whole  of  the 

premium  paid.  Policies  of  insurance,  espe- 
cially those  on  marine  risks,  not  unfre- 
qucntly  contain  stipulations  for  a  return  of 
the  whole  or  a  part  of  the  premium  In  cer- 
tain continBencies  (2  Phil.  Ina  xxll.  9  11); 
but  in  thi*  al)sence  of  any  such  stipulation, 
in  a  case  free  of  fraud  on  the  part  of 
the  assured.  If  the  risk  does  not  commence 
to  run.  he  is  entitled  to  a  return  of  it.  if 
paid,  or  an  exoneration  from  his  liability  to 
pay  it  subject  to  deduction  settled  hv  ptipu* 
latlon  or  usage;  and  so,  pro  rata,  if  only  a 
part  of  the  Insured  subject  is  put  at  risk  {2 
Pliil.  Ins.  c.  xxii.  §  1):  and  so  an  al)ate- 
ment  of  the  excess  of  marine  interest  over 
the  legal  rate  le  made  In  hypotheeatSon  of 
ship  or  cargo  In  like  case  (Id.  §  7;  Boul.  P. 
Dr.  Com.  tit  9,  5  13,  tom.  3.  p.  63  (Ed.  of 
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RBTUKNUM  AVBRIORUM  (906) 


RBVSR8ION 


RETURNUM  AVERIORUM.  A  judicial 
writ,  similar  to  ttie  retorno  habendo.  Cow- 
tU. 

RETURNUM  IRREPLEGIABILE.  A  judi 
clal  writ  addressed  to  the  sherlfT  for  the 
final  restitution  or  return  of  <attlp  to  the 
owiior  whon  unj\istly  taken  or  di.st rained, 
and  8o  found  by  verdict.  It  is  granted  aft- 
er a  Bonmlt  in  a  second  dellTttmnee.  Reg. 
Jud.  27.  V 

REUS  (Lat.)  In  civil  law.  A  party  to  a 
suit,  whether  plaintifC  or  defendant  Reus 
e«t  qui  cum  attero  Utem  conte$tatem  haibet, 

9ivc  id  rnit.  sivr  ritm  ro  arttitn  est. 

A  party  to  a  contraet.  liens  credeudi  Is 
he  to  whom  something  is  due,  by  whatever 
title  it  may  be;  reu9  debendi  is  he  who  owes, 
for  whatever  canee.  Poth.  ad  Pand.  lib.  50. 

REUS  EXCIPIENDO  FIT  ACTOR.  The  do 
f(  tnlaiil,  by  a  plea,  becomes  plaintiff.  Ban- 
nier,  Tr.  des  Preuvea.  $8  152.  320;  Best,  Ev.  : 
294,  8  35S. 

REUS  LAESAE  MAJESTATIS  PUNITUR, 
lit  pereat  unus  ne  pereant  omnes.  A  traitor 
Ig  punished  that  one  may  die  lest  all  perish. 
4  Coke,  124. 


RCU8  PROMITTENOI. 
laadi." 


See  "Reus  Stipu- 


RKU8  STIPULANDI.  In  the  civil  law. 
The  xtarCar  to  a  fltipnlatlon  is  so  called  if  he 
ie  the  creditor  or  obligee,  and  the  debtor  or 

obligor  to  sufh  a  stipulation  is  <allf<i  the 
"reus  promitlendi."  Where  there  are  .several 
creditors  or  several  debtors  Jointly  entitled 
to  or  jointly  liable  under  a  stipulation,  they 
were  respectively  called  "correi;"  i.  e.,  joint 
rei.  Brown. 

REVE,  or  QRBVB  (T4it.  fferefa.  or  refa. 

from  rat  fan.  to  Felze).  In  Knglish  law.  A 
chief  olTuer  or  superintendent  { praepositus, 
pracfcctus) .  Properly,  according  to  Spel- 
man.  a  collector  or  exactor  of  public  moneys 
or  lines. 

Shire  reve,  the  reve  or  chief  omcor  of  the 
shire  {pagi  praepositua).  Hence,  sherlft. 

Tun  greve.  the  reve  or  chief  officer  of  a 
town  {villae  praepo9it\i») .  Afterwards  sim- 
ply called  "reve,"  and  hailiCT.  Spelman.  See 
"Reeve." 

REVE  LAND.  Tn  Domesday  Hook  we  find 
land  put  down  as  "thane  lands."  which  were 
afterwards  converted  Into  reve  lands,  i.  e.. 
such  lands  as.  having  reverted  to  tlip  king 
upon  death  of  his  thane,  who  had  it  for  life, 
were  not  since  granted  out  to  any  by  the 
king,  but  vested  in  charge  upon  account  of 
the  reve  or  hatllff  of  the  manor.  Spelman. 
Ft  U'ls.  r.  '2\.  rukc  \va,s  mistaken  In  thlnk- 
inK  it  was  land  held  in  socage. 

REVE  MOTE.  In  Saxon  law.  The  court 
Of  the  WB,  reeire.  or  shire  reeve.  1  Reeve. 
Hist  Bng.  Law,  C 

REVENDICATION.  In  dvll  law.  An  ae- 

tion  by  which  a  man  demands  a  thing  of 
which  he  claims  to  be  owner,    it  applies  to 


immovables  as  well  as  movables;  to  cor- 
poreal or  imorporeal  things.  Merlin.  Re- 
pert. 

Revendication,  in  another  sense,  corre- 
sponds very  nearly  to  the  "stoppage  im  tran- 
situ" of  the  common  law.  It  is  used  in  that 
sense  in  Code  de  Commerce,  art.  577.  Re- 
vendication, says  that  article,  can  take  place 
only  whpn  the  goods  sold  are  on  the  way  to 
their  place  of  destination,  whether  by  land 
or  water,  and  lit-fore  they  have  heiMi  recei\e<l 
into  the  warehouse  of  the  insolvent  {.failli} 
or  that  of  his  factor  or  agent  anthorlsed  t» 
pell  them  on  account  of  the  insolvent.  See 
IMg.  14.  4.  15;  id.  18.  1.  19.  53;  Id.  19.  1.  IL 

REVERSAL. 

 In  International  Law.  A  declaratfcm 

by  which  a  sovereign  promises  that  hn  will 
observe  a  certain  order,  or  certain  conditions, 
which  have  been  once  eetabUshed,  iMtwtth- 
standlng  any  changes  that  may  happen  to 
cause  a  deviation  therefrom:  as.  for  ex- 
ample, when  the  French  court  consented  for 
the  first  Ume,  in  1745,  to  grant  to  Elizabeth, 
the  csarlna  of  Russia,  the  title  of  empress, 
it  f'\a(  tr  d  as  a  revrrsal  a  declaration  pur- 
porting that  the  assumption  of  the  title  of 
an  imperial  government  by  Russia  sboald 
not  derogate  from  the  rank  which  Fraaee 
had  held  towards  her. 

Letters  by  which  a  sovereign  declares  that, 
by  a  particular  act  of  his,  he  does  not  mean 
to  prejudice  a  third  power.  Of  this  we  have 
an  example  in  history.  Foiniorly  the  em- 
peror o£  Germany,  whose  coronation,  accord- 
ing to  the  golden  ball,  ought  to  have  been 
solemnized  at  Alx-la-Chapelle,  gave  to  thai 
city,  when  he  was  crowned  elsewhere,  re- 
versals, by  which  he  declared  that  such 
coronation  took  place  without  prejudice  to 
its  rights,  and  wtthont  drawing  any  eonss- 
nii'  iif'-s  therefrom  for  tlW  future. 

 In  Practice.  The  decision  of  a  superi- 
or court  by  which  the  Judgment,  sentenca 
or  decree  of  the  inferior  oonrt  is  annulled. 

REVERSER.  In  S. otch  law.  The  propri- 
tor  gf  an  wtate  who  grants  a  wadset  (or 
mort0Sge)  of  his  lands,  and  who  has  a  rl^tU 

on  repayment  of  the  money  advanced  to  htm, 
to  be  replac  ed  in  his  right.    Hell.  Diet, 

REVERSlO  (lAW  Lat.  from  rcrrrti,  to  re- 
turn). In  old  BnsUdi  law.  Thn  relnn> 
ing  of  land  to  the  donor.  Fleta,  Uh.  t,  ce. 

IQ.  12. 

REVERSION.  The  residue  of  an  estate 
left  in  the  grantor,  to  commence  in  posses- 
sion after  the  determination  of  some  pariic;- 
lar  estate  granted  out  by  him.  The  retwn 
of  land  to  the  grantor  and  his  heirs  after  tte 
grant  is  over.    Co.  T.ltt.  142b. 

The  reversion  arises  by  operation  of  la«. 
and  not  by  deed  or  will,  and  it  is  a  vested 
interest  or  estate,  and  in  this  it  differs  frost 
a  "remainder."  which  can  never  he  limitfd 
unless  bv  citbt  r  deed  or  devise.  2  Bl.  Comm 
175;  Cruise,  Dig.  UL  17;  Plowd.  151;  4  Kent. 
Comm.  849;  19  VIner.  Abr.  217.  A  levsf- 
slon  is  said  to  he  an  lncorpnrf*al  heredita- 
ment   4  Kent,  Comm.  354;  1  Washb.  Rral 
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Prop.  37.  47, 68;  2  BoQV.  Inst  note  1850.  Bee 

"Remainder." 

REVERSIONARY  INTEREST.  The  inter- 
«at  which  one  has  in  the  reversion  of  lands 
or  other  property.  The  residue  which  re- 
mains to  one  who  has  carved  out  of  his  es- 
tate u  lesspi  t  state.  See  "Reversion."  An 
interest  iu  the  land  when  possession  shall 
tetL  CowelL 

REVERSIONARY  LEASE.  One  to  take 
effect  I"  fi'!nn>.  A  I  nnd  lease,  to  com- 
mence after  the  expiration  of  a  former  lease. 
Wluurton. 

REVERSIONER.  A  perMD  who  to  enUtied 
to  an  estate  in  rererslon. 

REVERSOR.  In  Scotch  law.  A  debtor 
who  makes  a  wadset,  and  to  whom  the  right 
of  reTeralon  U  granted.  Brak.  Inst  2.  8.  1. 
A  rerenloner.  Jacob. 

REVERTER.  Reversion.  A  possibility  ot 
reverter  is  that  species  of  reversionary  in 
terest  which  exists  when  the  grant  to  so  11m- 
ited  that  it  may  possibly  terminate.  See  l 

Waslih.  li.-al  J^rop.  63. 

REVEST.  To  veKt  a^ain.  A  seisin  is  said 
to  revest,  where  it  is  acquired  a  second  time 
by  tlie  party  out  of  whom  it  has  been  dl* 
vested.  1  Roper.  Hush,  k  Wife,  353. 

It  Is  opposed  to  "dlTOflt.**  The  words  "re- 
vest" and  "divest"  are  also  applicable  to  the 
mere  right  or  title,  as  opposed  to  the  posses- 
iioo.  Brown. 

REVE8TIRE  (Law  Lat)  In  old  Buropean 

law.  To  return  or  resign  an  investiture, 
seisin,  or  possession  that  has  been  received; 
to  reinvest;  to  ro-enfeoff.  Spelman. 

REVIEW.  A  second  examination  of  a  mat- 
ter; ordinarily  appliorl  to  a  re-examination 
of  a  judicial  or  ofilt  ial  determination.  It  is 
a  general  term,  embracing  re-examlnation 
obtained  by  every  variety  of  procedure,  as  by 
motion  for  new  trial,  appeal,  writ  of  error, 
bill  of  rsTlew,  etc. 

REVIEW,  BILL  OF.  In  equity  practice. 
A  bill  in  the  nature  of  a  writ  of  error,  filed 
to  procnre  an  examination  and  alteration 

or  revernal  of  a  decree  made  upon  a  for- 
mer bill,  which  decree  has  been  signed  and 
enrolled.   Story,  Bq.  PI.  f  408. 

REVISING  BARRISTERS.  In  Enfillsh  law. 
Barristers  ai  iiointed  to  revise  the  list  of 
voters  tor  county  and  borough  members  of 
parliament,  and  who  hold  courts  for  that 
purpose  throiif^hout  the  country,  being  ap- 
pointed in  July  or  August.  6  Vict.  c.  18;  3 
Chit  St 

REVIVAL. 

 Of  Contracts.  An  agreement  to  renew 

the  legal  obligation  of  a  Just  dei)t  after  it 
has  been  barred  by  the  act  of  limitation  or 
lapse  of  time  is  called  its  "revival." 

Of  Judgment.  At  common  law.  the  act 
by  which  a  Judgment  wliirli  iias  lain  dor- 
mant or  without  any  action  upon  it  for  a 


year  and  a  day  to  again  restored  to  Its  orig- 
inal force. 

When  a  Judgment  la  more  than  a  day  and 
a  year  old,  no  execution  can  issue  upon  it 
at  common  law;  but  till  It  has  been  paid,  or 

the  presumptibn  arises  from  lap.'-e  of  time 
that  it  has  been  satisfied,  it  may  be  revived 
and  have  all  its  original  force,  which  was 
merely  suspended.  This  may  be  done  by  a 
siirc  faviiis.  or  an  action  of  debt  on  the 
Judgment.    See  "Scire  Facias." 

Where  the  common-law  rule  is  not  in  force, 
the  bringing  of  mitt  on  a  Indigent  to  pre- 
vent the  i)ar  of  the  statute  Of  limitations 
is  termed  "revival." 

 Of  Action.  The  contlnnatlon  of  an  ac- 
tion which  has  abated  by  the  death  or  dis- 
ability of  a  party,  or  a  transfer  of  the  cause 
of  action.  At  common  law,  this  was  affected 
by  a  bill  in  equity  (see  "Bill  of  Revivor"), 
but  in  most  of  the  states,  a  proceeding  on 
application  lo  t)ie  l  onrt  in  wiiich  the  Sctlon 
was  pending  has  been  substituted. 
I 

REVIVOR.  In  equity  practice.  A  bill  used 
to  renew  an  original  bill  which,  for  some 
reason,  has  become  InoperstlTCu  See  "Bill  oC 
Revivor." 

REVOCATION  OF  AGENCY.  An  agency 
is  dis.solved  or  determined  in  several  ways: 

I.  By  the  act  of  the  principal,  either 

(S)  Express,  as 

(1>  Oy  dire(  t  and  formal  writ- 
ing.   puhUi  ly       vertised ; 

(2)  By  informal  writing  to  the 
agent  privately; 

(8)  By  parol.  6  Pick.  (Mass.) 
198. 

(b)  Implied  from  circumBtaiicei»  as  by 

appointing  another  person  to  do 
the  same  act.  where  the  author- 
ity of  both  would  be  incompatp 
ible.   78  Ky.  413. 
The  exceptions  to  the  power  of  the  prin- 
cipal to  revoke  his  agent's  authority  at  mere 
pleasure  are 

(1)  When  the  principal  has  expressly 
stipulated  that  the  authority  shall  be  irrev- 
ocable, and  the  agent  has  also  an  Interest 
in  its  execution.    80  III.  Ml'. 

(2)  Where  an  authority  or  power  is 
coupled  with  an  Interest,  or  la  given  for  a 
valuable  consideration,  or  Is  a  part  of  a 
security,  unless  there  is  an  express  stipula- 
tion that  it  shall  be  revocable.   40  111.  in9. 

(3)  Where  an  agent'a  act  In  pursuance  of 
his  author!^  has  become  obligatory,  tor 
nemo  pott'st  mutare  consilium  tuum  in  ol- 
/tTii<.f  iiijuriaw.    121  N.  Y.  582. 

II.  By  the  agent's  giving  notice  to  his  prin- 

cipal that  he  renounces  the  agency; 
but  the  principal  must  sustain  no  dam- 
HKc  thereby;  otherwise  the  agent 
would  be  responsible  therefor.  37 
Mich.  481. 

III.  By  operation  of  law.  as 

(a)  By  the  expiration  of  the  period 
during  which  the  agen  >  was 
to  exist  or  to  have  effect.  68 
Gs.  818. 

(h)  1^  a  change  of  condition  or  of 
State,  producing  an  in- 


kjiu^cd  by  Google 


RSVOCATION  OF  PROBATE  (808) 


RHANDIR 


(I) 
(2) 


capacity  of  either  the 
principal  or  the  agent, 
as 

Marriace  of  a  feme  tole 
principal.   S2  Tex.  865. 

Mental  diRalilMty  estab- 
lished by  inquisition,  or 
where    the    party  Is 

placed  undfr  guardian- 
ship.    2   Hall    (N.  Y.) 

vj:,. 

Bankruptcy,  except  as  to 
■Qch  rights  as  do  not 
pass  lo  the  tnisfoe  un- 
der the  adjudication,  t* 
Biss.  (U.  S.)  406. 
Death,  unless  the  author- 
ity is  coupled  with  an 
Interest  in  the  thinn 
Tested  in  the  agent.  18 
Bear.  179. 
Extinction  of  the  aulidect 

of  the  agency. 
Cessation  oftbe  prladpal'a 

powers. 
Complete  execution  of  the 
trust  confided  to  the 
agent,  who  then  is  func- 
t  u  s  offlcio.  100  N.  T.  413 ; 
Wharton. 
(8)  A  state  of  war  also  termi- 
nates all  agencies  re- 
quiring Intercourse  be- 
tween belligerent  na- 
tions. 100  MaM.  661. 


(8) 

(4) 

(S) 
(0) 

(7) 


REVOCATION  OF  PROBATE.  The  vaca- 
tion or  recall  of  an  order  admitting  a  will  to 
probate. 

REVOCATIONE  PARLIAMENTI.  An  an- 
cient writ  for  recalling  a  parliament.  4 

Inst.  44. 

REVOCATUR  (Lat.  recalled).  A  term 
need  to  denote  tliat  a  Judgment  Is  annulled 

for  an  <«rror  In  fact.  The  judgment  is  then 
said  to  be  recalled,  revocatur;  not  "re- 
▼ersed,"  whi<di  Is  the  word 'need  when  a 
Judgment  is  annulled  for  an  error  in  law. 
Tidd,  Prac.  1126. 

REVOLT.  The  endeavor  of  the  crew  of  a 
vessel,  or  any  one  or  more  of  them,  to  over- 
throw the  lagltimate  authority  of  her  com* 
mander.  witli  Intent  to  remove  him  from 

his  (oniniand.  or  against  his  will  to  take 
poB8eti:--ion  of  the  vessel  by  assuming  the 
gnrernment  and  navigation  of  her,  or  by 
transferring  their  obedience  from  the  lawful 
commander  to  some  other  person.  11  Wheat. 
(U.  S.)  417. 

A  confederacy  or  combination  must  be 
shown.  2  Sumn.  (IT.  S.)  888:  1  Woodb.  A  M. 
(V.  S.)  305:  rrat)b«\  Dist.  Ct.  558.  The  TOS- 
sel  must  be  properly  registered  (3  Sumn. 
(TT.  8.]  848):  must  be  pursuing  her  regular 
voyage  (2  Snmn.  [U.  S.]  470).  The  Indict- 
ment must  speclflcally  set  forth  the  acts 
which  constitute  the  crime.  Wharton.  Free. 
i  1061.  note.  And  see  1  Mason  (U.  S.)  147; 
6  Mnton  iU.  8.)  40t.  404;  1  Sumn.  (U.  8.) 
448;  4  WWh.  C.  C.  (U.  S.)  402.  528;  2  Curt. 
(U.  a)  886;  1  Pet  C.  C.  (U.  S.)  213. 


REWARD.  An  offer  of  recompense  by  the 
government,  or  by  a  private  person,  to  who- 
ever will  pnlOrm  Mime  special  act.  * 

A  reward  Is  an  offer,  revocable  at  any  time 
before  performaneo.  When  accepted  by  per- 
formaaoe,  it  heoomea  a  oontracL  M  U.  8.  78. 

REWME  (Old  Eng.;  from  Law  Fr.  remu- 
vw).  In  old  records.  Realm;  kingdom.  "In 
the  name  of  Fader,  Son,  and  Holy  Qlioot.  I. 
Henry  of  Lancaster,  chalenge  this  retrme  of 

Vimlomlo  and  the  (  roiin.  with  all  the  mem- 
bers and  the  appurtenances,  als  I  that  am 
descendit  be  right  line  of  the  blode  comyng 
fro  the  gudo  Lord  King  Henry  therde,  and 
thorgho  that  light  that  God.  of  hi&  grace, 
hatli  sent  nice,  with  helpe  of  niy  kyn  and 
of  my  frendes  to  recover  It;  the  which 
rewme  was  in  poynt  to  be  ondone  for  de* 
faut  of  governance  and  undoyng  of  the  glide 
laws."  Claim  of  Henry,  L>uke  of  ^f^*Pnsfft"'' 
(aftcrwaid.s  Henry  IV.),  to  the  CTOWB  Of 
England.  1  How.  SC  Tr.  168. 

REX  (Lat  )  In  old  English  Iftw.  Kliig;  a 

king;  the  king. 

REX  DEBET  ESSE  SUB  LEGE  QUIA 
LEX  FACIT  REGEM.  The  king  ought  to  be 
under  the  law,  because  the  law  makes  the 
king.  1  Bl.  Comm.  289. 


REX  EST  LEGALIS  ET  POLITICUS. 
king  is  both  a  legal  and  political 
Lane,  27. 


REX  EST  LEX  VIVENS.  The  king  is  the 
living  law.  Jenk.  Cent.  Gas.  17. 

REX  EST  MAJOR  SINGULIS;  MINOR 
universis.  The  king  is  greater  thar.  any 
single  person;  less  than  all.  Bracton,  lib. 
1.  c.  8. 

REX  HOC  SOLUM  NON  POTEST  FA- 
cere  quod  non  potest  injuste  agere.  The 
king  can  do  everything  but  an  injustice.  11 

Ooke.  72. 

REX  NON  DEBET  ESSE  SUB  HOMINE 
sed  sub  Deo  et  lege.   The  king  should  not 

be  under  the  authority  of  man,  but  of  God 
and  the  law.  Broom,  Leg.  Max.  t3d  L<ondoa 
Bd.)  46,  111;  Braetpn,  6. 

REX  NON  POTEST  FALLERE  NEC  FAL- 
li.  The  king  cannot  deceive  ur  be  dOOSlved. 
Grounds  ft  Rudiments  of  Law,  438. 

REX  NON  POTEST  PECCARE.  The  king 
can  do  no  wrong.    2  RoUe.  304;  Jenk.  CenL 
.Can.  I).  3i)S;  Broom,  Leg.  Max.  (M  Loodoa 
Ed.)  51;  1  BL  Ck»mm.  246. 

REX  NUNQUAM  MORITUR.  The  klsg 
never  dies.  Broom,  L.eg.  Max.  (3d  L<ondoa 
Bd.)  49:  Branch.  Max.  (6th  Bd.)  197;  1  BL 
Oomm.  249. 
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RHODIAN  LAWS.  A  code  of  maritime 
laws  adopted  by  the  people  of  Rhodes  vlio 
liad  1»7  their  comnterce  mafi  mvnH  Tietorlee 

obtained  the  sovrrdpnty  of  the  sea,  about 
nine  hundred  years  before  the  Christian  era. 
There  is  reason  to  suppose  this  code  has  not 
heen  transmitted  to  posterity,  at  least  not  in 
a  perfect  state.  A  collection  of  marine  con- 
stitutions, under  the  denomination  of  "Rho- 
dian  Laws,"  may  be  seen  In  Vinnius;  but 
they  bear  evident  marks  of  a  i^turlous  orl- 
^n.  Marsh.  Ins.  bk.  1,  c.  4,  p.  16.  See 
"Code." 

RIAL  OF  PLATE.  A  Spanish  coin  com- 
puted in  custom-house  calculations  at  ten 
oeots.  1  Story*  U.  S.  Laws,  919, 

RIAL  OP  VELLON.  A  Spanish  coin,  com- 
puted in  custom-house  calculations  at  flve 
eents.   1  Story,  U.  S.  Laws,  »)26. 

RIBALDU8  (Law  Lat;  irom  Ft.  Hbauld, 
ribaud).  In  old  Buropeaa  law.  A  worth- 
less person:  a  vaKaf>ond;  a  rogue  or  ruf- 
fian. Siiflman.  It  was  not  always,  how- 
ever, used  in  a  bad  sense,  but  sometimes 
denoted  an  inferior  attendant  or  servant. 
Id. 

RIBAUO.  A  rogue;  a  vagrant   It  Is  not 


RICHARD  ROE,  otherwise  TROUBLE- 
some.  The  casual  ejector  and  fictitious  de- 
fendant in  ejectment,  whose  services  are  no 
longer  Invoked. 

RICOHOME  (Spanish).  In  Spanish  law. 
A  nobleman;  a  oonnt  or  baron.  1  White, 
Beeop.  S6. 

RIOCR*  A  schedule  or  small  piece  of  pa- 
per or  panduuent  added  to  some  part  of  the 
raomrd;  as,  when  on  the  reading  of  a  hill  In 
tbe  legislature  a  new  clause  is  added,  this  Is 
taclced  to  the  bill  on  a  separate  piece  of  pa- 
per, and  la  called  a  "rider.** 

RIDCR  (or  RIDDCR)  ROLL.  In  old  Eng- 
lish uractice.  A  schedule  or  small  piece  of 
parchment  added  to  some  part  of  a  roll  or 
record.  Cowell;  Blount.  A  aapplemeatary 
roU.  2  Tidd,  Frac  730. 

RIDING.  In  English  law.  An  ascertained 

dlstrlft;  part  of  a  county.  This  term  has 
the  game  muauiug  in  Yorkshire  that  division 
baa  In  UneolnaiUre.  4  Term  R.  4S9.  j 

I 

RICN.    A  French  word  which  slgnlflesi 

"nothing."    It  has  generally  this  meaning;  I 
as.  rien  en  arrvre;  rien  passe  per  Ir  fait,  ] 
nothing  passes  by  the  deed;  rien  per  descent, 
nothing  by  descent.    It  sometimes  signifies 
not,  as,  rien  culpable,  not  guilty.  Doct.  Plac. 
4S9. 

RIEN  CULP  (Law  Fr.)   In  old  pleading. 

Not  guilty.  Y.  B.  H.  9  Hen.  VI.  16;  Id.  M. 
10  Hen.  VI.  53. 

RIEN  OIT  (Law  Fr.)    In  old  pleading. 


Says  nothing  (sil  dfcif).  T.  B.  IC  8  Hen. 

VL  16. 

RIEN  EN  ARRERE  (Law  Fr.  noihing  in 
larrear).  In  pleading.  A  plea  which  alleges 
that  there  is  nothing  remaining  due  and  un- 
paid of  the  plaintiff's  demand.  It  is  a  good 
plea,  and  raises  the  general  Issue  In  an  ae> 
tion  for  rent.  2  Wm.  Sarind.  297,  note  1;  t 
Chit.  PI.  486;  2  Ld.  Itaym.  1503. 

A  plea  In  an  action  of  debt  for  rent  1 
Tidd.  Prac.  R.'O;  Ros<  no.  Real  Actions,  475. 

A  plea  to  an  avowry  in  replevin.  Roscoe, 
Real  Actions,  688;  8  GreenL  Bv.  f  666.  A 
qvaH  general  Issue.  2  Sold.  (N.  T.)  141. 

RIEN  LUY  DOIT  (Law  Fr.)  In  old  plead- 
Ing.    Owes  him  nothing.    The  plea  of  nil 

debet.    Y.  B.  M.  3  Hen.  VI.  16. 

RIEN  PA88A  PAR  LE  FAIT  (Law  Fr 
nothing  passed  by  the  deed).  In  pleading. 
A  plea  which  avoids  the  effect  of  a  deed, 
where  its  execution  cannot  be  denied,  by  as- 
serting that  nothing  passed  thereby;  for  ex- 
ample, an  allegation  that  the  aclinowledg- 
ment  waa  before  a  court  which  had  not  Juris* 
diction. 

RIEN8,  RIEN,  or  RYEN  (Law  Fr.)  Noth- 
ing. LitL  i  68. 

RIEN8  LOUR  DEU8T  (Law  Fr.  not  their 

debt ) .  The  old  form  of  the  plea  Of  nil  debet. 
2  Reeve,  Hist.  £ng.  Law.  332. 

RIENS  PER  DISCENT  (Law  Fr.  nothing 
by  descent).  The  plea  of  an  heir,  where  be 
Is  sued  fsr  his  ancestor's  debt,  and  has  no 
land  from  him  hy  descent,  or  assets  in  his 
bands.  Cro.  Car.  101;  1  Tidd.  Prac.  645;  8 
Tidd,  Prac  987. 

RIER  COUNTY  (Law  Lat.  retrocomUa- 
f««.)    In  old  Bnglish  law.  Afi«NX>unty, 

i.  e.,  after  the  end  of  the  county  COVrt.  A 
time  and  place  appointed  by  the  sheriff  for 
the  receipt  of  the  king's  money  after  the 
end  of  his  county,  or  county  court.  Cowell. 
Fleta  (lib.  2,  c.  67)  calls  It  the  day  after 
the  county  (dies  craslinus  post  comitotum  ) . 
it  is  opposed  to  "open  county"  (that  is,  open 
county  court).  In  8L  8  Bdw.  III.  c  6. 

RIFFLURA,  RUFFLURA,  or  RUFLURA 
( Law  Ij&t.;  from  old  Eng.  rufflvn,  to  disor- 
der). In  old  KngllFh  criminal  law.  A  slight 
removal  of  the  skin;  a  scratch  {scari/lcaiio, 
decortatio).  Bracton.  fols.  144,  146;  Fleta, 
lib.  1.  c.  41.  S  3;  Spelman. 

RIFLETUM  (Law  Lat.)  In  old  reoords. 
A  coppice  or  thickeL  Cowell. 

RIGA.  In  old  European  law.  A  spe<  ies  of 
service  and  tribute  rendered  to  their  lords 
by  agricultural  tenants.  Supposed  by  Spel- 
man  to  be  derived  from  the  name  of  a  cer- 
tain portion  of  land,  called,  in  England,  a 
"rig"  or  "ridge,"  an  elevated  placa  Of  ground, 
formed  out  of  aereral  turrowa. 


kjiu^  jcl  by  Google 


RIGHT  (910)  RIGHT  OF  ACTION 


RIGHT.  In  the  iDovt  abitnust  mum,  jus- 
tice, equity. 

That  which  a  peraon,  haTlng  !t.  la  entitled 

to  keep  and  (nijoy,  and  to  be  prntectpd  by 
law  in  its  enjoyment;  as  the  right  ot  per- 
sonal liberty,  and  other  rights  of  persons. 

See  1  m.  r-onini.  12S». 

That  which  one  person  ought  to  havf?  or 
reeetve  from  another,  it  being  withheld 
from  him,  or  not  in  his  possession.  In  this 
sense,  "right"  has  the  force  of  "claim,"  and 
is  propct  ly  fxprcssed  l»y  the  Latin  jus.  Lord 
Coke  considers  this  to  be  the  proper  signifi- 
cation of  the  word,  especially  In  writs  and 
plf-adings,  whero  an  rstate  is  turned  to  a 
riglit,  as  by  discontinuance,  disseisin,  etc. 
Co.  Utt.  S46a. 

That  iiitrro.st  which  a  person  at  tnally  has 
In  any  subject  of  property,  enlitliuK  him  to 
bold  or  convey  it  at  pleasure.  An  estate  in 
e»»e  in  conveyances.  Co.  Lltt.  346a.  In  this 
sense,  "right"  (>u<)  has  the  force  of  owner- 
slilp  oi-  itropt'i  ty.  Lord  Cokp.  comparing  the 
terms  of  right  and  title  observes  that 
** 'title'  Is  the  more  general  word»  for  every 
right  Is  a  title,  but  every  title  is  not  such  a 
right  for  which  an  action  lies."  Co.  Litt. 
34.')b.  Sir  Matthew  Hale  distingul.slies  be- 
tween the  right  of  an  estate  and  the  title 
of  an  estate.  Hale,  AnaL  |  82. 

Claa^llcatlon: 

( 1  I  Ri^jlits  are  perfect  and  Imperfect. 
When  the  things  which  wc  have  a  right  to 
possess,  or  the  artions  we  have  a  right  to  do^ 
are  or  may  be  fixed  and  determinate,  the 
right  Is  a  perfect  one;  but  when  the  thing 
or  the  actions  arc  vaune  and  indetprminate, 
the  right  Is  an  imperfect  one.  If  a  man  de- 
mand his  property  which  is  withheld  from 
him,  the  right  that  supports  his  demand  is 
a  perffM't  one,  liecause  the  thinp  demanded 
is  or  Mi'i.v  !)(•  fixed  and  determinate;  hut  if 
a  poor  man  ask  relief  from  those  from  whom 
he  has  reason  to  expect  It.  the  right  which 
supports  his  petition  is  an  imperfect  one. 
bei  ause  the  relief  wliieh  he  expeet.s  is  a 
vauue,  indeterminate  thing.  Rutherforth, 
lust  c.  2,  i  4;  GroUus  de  Jure  Belli,  lib.  1,  c. 
1.  §  4. 

( 2 )  Rights  are  also  absolute  and  qnaiifled. 
A  man  has  an  absolute  right  to  recover 
property  which  belongs  to  him.  An  agent 
has  a  qualified  right  to  recover  such  proi)- 
erty  when  it  had  been  intrusted  to  his  care, 
and  which  has  been  unlawfully  taken  out  of 
bis  possession. 

(3)  Rights  might,  with  propriety,  be  also 
divided  Into  natural  and  diil  rigjits;  but  as 

all  the  rights  which  man  has  received  from 
nature  have  been  modifled  and  acquired 
anew  from  the  civil  law.  It  Is  more  proper, 
when  considering  their  object,  to  divide 
them  Into  political  and  civil  rights. 

Politieal  rights  conj^l.-.(  In  (lie  i)ower  to 
participate,  directly  or  indirectly,  in  the 
establishment  or  management  of  gorem- 
ment.  These  political  rights  are  fixed  by  the 
constitution.  Kvery  citizen  has  the  right 
of  voting  for  public  offleers,  and  of  being 
elected.  These  are  the  poiitiokl  rights  which 
the  hnmUeat  cltiMn 


Civil  rights  are  those  which  have  no  re* 
lation  to  the  establishment,  support,  or  man- 
agement of  the  government.  These  consist 
in  the  power  of  acquiring  and  enjoying  prop- 
erty, of  exercising  the  paternal  and  marital 
powers,  and  the  like.  It  will  be  observed 
that  every  one,  unless  deprived  of  them  bv 
a  sentence  of  civil  death,  is  in  the  enjoyment 
of  his  civil  rights,  which  is  not  the  case 
with  political  rights,  for  an  alien,  for  ex- 
an'p'f",  has  no  politieal.  although  in  the  ftall 
enjoyment  of  his  civil,  rights. 

(4)  ClTlI  rights  are  divided  Into  ahscrtate 

and  relative.  The  absolute  rights  of  mankind 
may  be  reduced  to  three  principal  or  pri- 
mary articles :  The  rt^t  of  personal  security, 
which  consists  in  a  person's  legal  and  unin- 
terrupted enjoyment  of  his  life,  his  limbs. 
hi.s  body,  his  healtli.  and  his  reimtation ;  the 
right  of  personal  lilierty,  which  consists  in 
the  power  of  locomotion,  of  changing  altnar 
lion,  or  rpuioving  one's  ppr.«on  to  whatso- 
ever place  one's  inclination  may  direct,  with- 
out any  restraint  unless  by  duo  ooorao  of 
law;  Uie  right  of  property,  which  consists 
In  the  free  use,  enjoyment,  and  disposal  of 
all  his  acquisitions,  without  any  <ontrol  or 
diminution  save  only  by  the  laws  of  the 
land.  1  Bl.  Comm.  124-189. 

(5)  The  relative  ri^lus  are  public  or  pri- 
vate. The  first  are  those  which,  subsist  be- 
tween the  people  and  the  government:  as, 
the  ri^t  of  protection  on  the  part  of  the 
people^  and  the  right  of  allegiance  which  is 
due  by  the  people  to  the  government;  the 
second  are  the  reciprocal  rights  of  husband 
and  wife,  parent  and  child,  guardian  and 
ward,  and  master  and  servant. 

(6)  Rights  nr-'  nl'^o  divided  Into  legal  and 
equitable.  Tlu'  fui  nier  are  those  where  the 
party  has  the  legal  title  to  a  thir.-.;.  am!  in 
tliat  case  his  remedy  for  an  infringement 
of  It  Is  by  an  action  In  a  court  of  law.  Al> 
tlioiiph  the  person  holdiim  the  legal  title 
may  have  no  actual  interest,  but  hold  only  w 
trustee,  the  suit  must  be  in  his  name,  and 
not,  in  general,  in  that  of  the  cestui  gm€ 
(rust.  1  Kast.  497;  8  Term  R.  332:  1  Sannd. 
15S.  note  1;  2  Ring.  20.  The  latter,  or  equi- 
table rights,  are  those  which  may  be  en- 
forced m  a  court  ot  sQuity  by  the  cettui  qmg 
tru9t.  See,  generally.  Bout.  Inst  IndeiL 

RIGHT  CLOSE,  WRIT  OF.  An  abolishei 
writ  which  lay  for  tenants  in  aiuierit  di*^ 
mesne,  and  others  of  a  similar  nature,  to 
tiy  the  right  of  thtfr  lands  and  tenements 
in  t!)(  <  <Mirt  of  the  lord  ezdndTely.  1  Stsph. 
Comm.  224.  « 

RIGHT  IN  ACTION.  A  cbOM  in  ttctlon 

(q.  V.) 

RIGHT  IN  COURT.  See  "Rectos  in  Cu- 
ria." 

RIGHT  OF  ACTION.  The  right  to  brilg 
suit;  a  legal  right  to  maintain  an  actfoa. 

growing  out  of  a  given  transaction  or  state 
of  facts,  and  based  thereon.    See  "Action." 
By  the  old  wrlten  **rlglit  Of  aettom"  to  < 
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monly  used  to  denote  that  a  person  bas  lost 

a  ripht  of  entry,  and  has  nothing  but  a 
right  of  action  left.    Co.  Lltt.  363b. 

RIGHT  OF  DISCUSSION.  In  Scotch  law. 
The  right  which  the  cautioner  (surety)  has 
to  insist  that  tbe  creditor  shall  do  his  best 
to  compel  tbe  performance  of  the  contract 

by  rlie  principal  debtor  before  he  shall  be 
called  upim.    1  Bell,  Comm.  (5th  Ed.)  347. 

RIGHT  OF  DIVISION.  In  Scotch  law. 
The  right  which  each  of  several  cautioners 

(sureties)  has  to  refuse  to  answer  for  more 
than  his  own  share  of  the  debt.  To  entitle 
the  I  autinner  to  tills  right,  the  other  cau- 
tioners must  be  solvent,  and  there  must  b<' 
no  words  In  the  bond  to  exclude  It.  1  Bell. 
Comm.  (6th  Bd.)  347. 

RIGHT  OF  ENTRY.  A  right  of  entry  Is 
the  right  of  taking  or  resuming  possesbion 
of  land  by  entering  on  it  In  a  peaceable  man- 
ner. 

RIGHT  OF  HABITATION.  In  Liouislana. 
The  rlgbt  of  dwelling  gratnttoustj'  In  a 

house  the  property  of  another.  Civ.  Code 
La.  art.  623;  3  ToulUer,  Dr.  Civ.  c.  2.  p.  325; 
14  ToulUw,  Dr.  GIt.  note  279,  p.  830. 

RIGHT  OF  POSSESSION.    The  right  to 

posscs.-loii  which  may  rc-^hlc  in  one  man, 
while  another  has  the  actual  possession, 
being  tbe  right  to  enter  and  turn  out  such 
actual  occupant;  e.  g.,  the  right  of  a  dis- 
seisee. An  apparent  right  of  pos.se.e;slon  is 
one  which  may  be  dcfcateil,  hy  a  Ijetter;  an 
actual  right  of  possession. — one  which  will 
stand  the  test  against  all  opponents.  2  Bl. 
Comm.  196*. 

RIGHT  OF  PROPERTY.   The  abstract 

right  {mrrum  ikh)  which  remains  after  the 
actual  possession  lias  been  so  long  gone  that 
the  right  of  possession  is  also  lost,  and  the 
law  will  only  allow  recovery  of  tbe  land  by 
a  writ  of  right.  It.  together  with  possession 
and  right  of  possession,  makes  a  perfect 
title;  g.,  a  disseisor  has  naked  possession, 
the  disseisee  has  right  of  possession  and 
right  of  property.  But  after  twenty  years 
without  entry,  the  right  of  possession  is 
transferred  from  the  disseisee  to  the  dis- 
seisor; and  If  he  ii(»w  buys  up  the  right  of 
property  which  alone  remains  in  the  dis- 
seisee, tbe  disseisor  will  unite  alt  three 
rights  in  himself,  and  thereby  acquire  a  per- 
fect title.    2  Bl.  Comm.  Mn  \U9*. 

RIGHT  OF  RELIEF.  In  Scotch  law.  The 
The  right  which  the  cautioner  (surety)  has 

ngalnsf  the  princijial  dcltor  when  bi»  lias 
been  forced  to  pay  bis  debt.  1  Bell,  Comm. 
(5tb  Ed.)  847. 

RIGHT  OF  SEARCH.  See  "Search.  High* 

of:"  1  Kent.  Comm.  (9th  Bd.)  153,  note;  1 

Fhlllim.  Int.  Law.  325. 

RIGHT  OF  WAY.  The  term  imports  an 
easement  of  way,  and  not  a  public  highway. 
2  Barb.  (N.  T.)  432. 

RIGHT  PATENT.  Tbe  name  of  an  an- 


cient writ,  which.  Fitzherbert  says,  "ought 

to  be  brought  of  lands  and  tenements,  and 
not  of  an  advowson.  or  of  common,  and  lieth 
only  of  ail  estate  nf  fee  simple,  ;uid  not  for 
him  who  has  a  lesser  estate,  as  tenant  in 
taiU  tenant  to  frank  marriage,  or  tenant  for 
life."  Fltsh.  Nat  Brer.  1. 

RIGHT  TO  BEGIN.  In  prac  tice  The  par- 
ty who  asserts  (he  aflirniative  of  an  issue 
has  the  right  to  begin  and  reply,  as  on  him 
Is  the  burden  of  proof.  The  substantial  af- 
firmative, not  the  verbal,  gives  the  right.  1 
Greenl.  Ev.  §  74;  18  B.  Mon.  (Ky.)  136;  S 
Ohio  SL  307;  2  Gray  (Mass.)  260. 

RIGHT,  WRIT  OF.  A  procedure  for  the 

recovery  of  real  property  after  not  more 
than  sixty  years'  adverse  iMissession ;  the 
highest  writ  in  the  law,  sometimes  talle.i,  to 
dlstlngul^  it  from  others  of  the  droit  m al 
class,  the  "writ  of  right  proper."  Abolished 
by  3  ft  4  Wm.  IV.  c.  27.  3  Steph.  Comm. 
892. 

RIGOR  JURIS  (Law  Lat.)  Strictness  of 
law.  Latch,  150.  Distinguished  from  gratia 
curiae,  favor  of  the  court.  Id. 

RING  DROPPING.  In  criminal  law.  A 
phrase  applied  in  England  to  a  triik  fre- 
quently practiced  in  committing  larcenies. 
It  is  difficult  to  define  It.   It  will  be  mifll* 

ciently  exemplified  by  the  following  cases: 
The  prisoner,  with  some  accomplices,  being 
in  company  with  the  prosecutor,  pretended 
to  find  a  valuable  ring  wrapped  up  in  a 
paper,  appearing  to  be  a  Jeweller's  receipt 
for  "a  rich  brilliant  diamond  ring."  They 
offered  to  leave  tlie  ring  with  tbe  prosecutor 
if  he  would  deposit  some  money  and  bis 
watch  as  a  security.  The  prosecutor,  having 
accordingly  laid  down  bis  watch  and  money 
on  a  table,  was  beckoned  out  of  the  room 
by  one  of  the  confederates,  while  the  others 
took  away  his  watch  and  money.  This 
was  held  to  amount  to  a  larceny.  1  Leach, 
C.  C.  238:  2  East.  P.  C.  678.  in  another 
!  case,  under  similar  circumstances,  the  pris- 
oner procured  from  the  prosecutor  twenty 
guineas,  promising  to  return  them  tbe  next 
morning,  and  leaving  the  false  Jewel  with 
him.  This  was  also  held  to  be  larceny.  1 
Leach.  C.  C.  .''.1  ! :  2  Kast.  P.  C.  fiTO.  In  these 
cases  the  prosecutor  had  no  IntonMon  of 
parting  with  the  property  In  the  money  «r 
goods  stolen.  It  was  taken,  in  the  first  eaM, 
while  tiie  transaction  was  proceeding,  with- 
out his  knowledge,  and  In  the  las',  under 
the  promise  that  It  should  be  returned.  See 
2  Leach.  G.  C.  640. 

RINGS,  GIVING.    The  giving  of  golden 

rings  by  a  newly-created  Serjeant  at-law  to 
every  person  of  rank  at  court,  from  the 
princes  of  the  blood,  through  the  lords  in 
parliament  and  tbe  justices  and  barons  of 
the  courts,  down  to  the  meanest  cleric  of 
common  pleas,  to  each  one  aeenrtlinj:  to  his 
dignity.  The  expense  was  not  less  than 
forty  pounds  English  money.  Fortesq. 
(Amo«  Ed.)  190:  10  Coke.  Introd.  23. 

RINGA  (Law  Lat.)    In  old  Bnglish  law. 
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A  belt,  or  girdle;  a  sword  belt.  BractoD, 
fol.  6b;  Bpelman. 

RINQINQ  THE  CHANGE.    In  criminal 

law.  A  trick  practiserl  by  a  criminal,  by 
which,  on  receiving  a  sood  pict  i-  of  money 
in  payment  of  an  aiUiif,  lit-  ptctends  It  Is 
not  good,  and,  changing  it,  returns  to  ttie 
buyer  a  spurious  coin.  Fbr  exampte.  tbe 
prosecutor  having  bar^ainnl  with  th»>  prls 
oner,  who  was  selliuK  fruit  aliDiit  the  streets, 
to  have  five  apricots  for  slxpem  e.  gave  him 
a  good  shilling  to  change.  Tbe  prisoner  put 
tbe  shilling  into  his  moutb,  as  if  to  bite  it 
in  onler  to  try  Its  Roodness.  and,  returning 
a  shilling  to  tlie  prosecutor,  told  him  It  was 
a  bad  one.  The  prosecutor  gave  him  another 
good  shilling,  which  he  aiso  affected  to  bite, 
nod  then  returned  another  shlllittg.  saying 
It  was  a  bad  one.  The  prosecutor  gave  hini 
another  good  shilling,  with  which  lie  iirac- 
tised  this  trick  a  third  time,  the  Bhillings 
returned  by  him  being  in  every  respect  bad. 
t  Leach,  C.  C.  C4.  This  was  held  to  be  an 
utterlns  of  telae  money.  1  Rues.  Crimes. 
114. 

RIOT.  In  criminal  law.  A  tumultuous  dis- 
turbsace  of  the  peace  by  three  persons  or 

more,  assembling  together  of  their  own  au- 
thority with  an  Intent  mutually  to  assist 
each  other  against  any  wiio  shall  oppose 
them,  in  the  execution  of  some  enterprise 
of  a  private  nature,  and  afterwards  actually 
exec'uting  the  same  In  a  violent  and  turbu- 
lent manner,  to  the  terror  of  the  people, 
wlietlier  tlie  act  iiiti  iniod  were  Of  Itself  law- 
ful or  unlawful.  Hawk.  P.  C.  c.  65.  S  1. 
See  3  Blackf.  (Ind.)  209;  4  Blackf.  (Ind.) 
72:  3  Rich.  (S.  r.)  3.17:  5  Pa.  St.  83. 

"Riot"  includes  iHJth  "unlawful  assembly" 
and  "rout"  ( r;.  i  . ),  and  the  further  element 
that  there  shall  be  not  only  a  step  towards 
carrying  out  the  unlawful  Intent  of  tbe  as- 
sembly, but  that  they  shall  proceed  therein 
in  a  violent  and  tumultuous  manner. 

RIOT  ACT.  SU  1  Geo.  L  st  2.  c.  6.  pro- 
viding that  if  any  twelve  persons  or  more 

are  committing  a  riot,  any  sheriff,  mayor,  or 
certain  other  officers  shall  by  proclamation 
In  the  king's  name  command  them  to  dis- 
perse (which  is  familiarly  called  "reading 
tbe  riot  act"),  and  that,  if  they  refuse  to 
obey,  and  remain  together  for  the  space  of 
one  hour  after  such  proclamation,  they  are 
all  guilty  of  felony. 

RI0T08E  (Law  Lat  riotously).  A  for- 
mal and  essential  word  In  old  Indictments 
for  riots.  2  Strange,  834.  iUotoae  et  rou- 
tine, riotously  and  routoasly.  2  Salk:  693. 

RIOTOUS  ASSEMBLY.  In  English  crim- 
inal law.  The  unlawful  assembling  of  twelve 
persons  or  more,  to  the  disturbance  of  the 
peace,  and  not  dispersing  upon  proclama- 
tion.   }  ni.  romni.  112;  4  Steph.  Com,  273. 

RIOTOUSLY.  In  criminal  pleading.  A 
technical  vrord  properly  used  In  an  Indict- 
ment for  a  riot,  and  vj-  ri  tfrmiiii  implying 
violence.  2  Chit.  Crim.  Law,  488.  490.  note 
<f) :  2  Seas.  Cat.  12.  cited  Id.  In  the  English 


forms,  "riotously  and  routously  '  is  the  ex- 
pression Invariably  used.  2  Chit,  Crlm.  Law. 
ubl  supra;  3  Burrows.  1262.  And  this  has 
been  adopted  in  American  practice.  Whar- 
ton, Prec.  Indict  (Ed.  1857)  842  et  seq. 

RlPA  (  Lat.)  Tlie  banks  of  a  river,  or  the 
place  beyond  which  the  waters  do  not  in 
their  natural  course  overflow. 

An  extraordinary  overflow  does  not  change 
the  banks  of  the  river.  Poth.  ad  Pand.  lib. 
50.  See  "Bank;"  "RlTar." 

RIPARIAN  PROPRIETORS.   Those  who 

own  the  land  l)ounding  on  a  watercourse. 

RIPARIAN  RIGHTS.  The  rights  of  the 
owners  of  lands  on  the  banks  rivers  and 
streams.  3  Kent  Comm.  427-422. 

RIPARUM  USUS  PUBLICUS  EST  JURE 
gentiam,  sicut  ipsius  flumlnis.  The  use  of 
river  banks  is  by  the  law  of  nations  public, 
like  that  of  the  stream  Itself.  Dig.  1.  8. 
pr;  Fleta,  lib.  3,  c.  1,  S  5;  Locc.  de  Jur. 
Mar.  lib.  1,  c.  6.  I  12. 

,     RIPUARIAN  LAW.  A  code  of  laws  of  the 
Franks,  who  occupied  the  country  upon  the 
I  Rhine,  the  Meuse.  and  the  Scheldt  vrho  were 

collectively  kn'nvn  by  the  nam"  "RipuaiV 
ians."  and  tht  ii-  laws  as  "Ripuarian  Law." 

RISCUS  (Law  Lat.) 

 In  the  Civil  Law.    A  chest  for  the 

keeping  of  clothing.  Calv.  Lex. 

In  Old  Pleading.  A  trunk.  Cro.  Jae. 

664. 

RISICUM  (Law  Lat.)  In  old  insuran<  e 
law.  Risk;  hazard;  peril.  Straccha,  Qloss. 
16;  Bmerig.  Tr.  des  Assur.  c  12. 

RISK.  In  Inanrance  lav.  The  eyent  In* 
Bured  against 

RISTOURNE  (Fr  )  In  Insurance  law.  The 
dissolution  of  a  i>olicy  or  contract  of  in- 
surance, for  any  caose.    Bmerig.  Tr.  des 

Assur.  c.  16. 

RITE  (Lat)  m  due  form.  "The  rule  of 
presumption  Is  ut  rea  rite  acta  est"  (that  a^ 

thing  Is  done  In  due  form).  Lord  Ellen- 
borough,  8  East  248.  See  "Omnia  Prae- 
sumuntnr  Rite,  etc" 

RIVER.  A  natural  stream  of  water  flow- 
ing betwixt  banks  or  walls  In  a  bed  of  con- 
siderable depth  and  width,  being  so  called 
whether  Its  current  f  -  alway.s  one  way.  or 
(lows  and  reflows  with  the  tide.  Woolr.  Wa- 
ters. 40;  16  N.  H.  467. 

 In  Old  Law.   Rivers  were  either  piib- 

llc  or  private.  Public  rivers  are  divided 
into  "navigable"  and  "not  navigable;"  the 
distinction  being  that  the  former  flow  and 
reflow  with  tbe  tide,  while  the  latter  do  not 
Both  are  "navigable"  in  the  popular  sense 
of  the  terra.  Angel  1.  Tide  Waters,  74.  75;  7 
I'et.  (U.  S.)  324;  5  Pick.  (Mass.)  199;  26 
Wend.  (N.  Y.)  404;  4  Barn.  *  a  602:  6 
Taunt  705. 

Rivers,  when  naturally  unfit  for  public 
[  use,  as  above  described,  are  called  "private 
I  rivers."  niey  are  tbe  priyate  property  of 
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the  riparian  proprietors,  and  cannot  be  ap- 
propriated to  public  use,  as  higbways,  by 
dMpening  or  Inprorliit  tMlr  iduumeli.  with- 
out compensation  to  their  owners.  16  Ohio. 
540;  2t)  Wend.  (N.  Y.)  4(»4;  6  Barb.  (N.  Y.  > 
265;  18  Barb,  i  N.  Y.)  277;  8  Pa.  St  .tTH; 
10  Me.  278;  1  McCord  (S.  C.)  680.  And  see 
••Watercourse." 

 In  Modern  Use.   Rivers  are>  ordinarily 

classifled  as  navigable  or  nonnavigable,  ac- 
oordlng  to  the  fact,  and  not  according  to  the 
flow  of  the  tide,  and  the  distinction  between 
paUic  and  private  rivers  is  accordingly  ob- 
solete. See  **NaTl0able." 

RIVIATION.  In  old  BngUeli  law.  The  ate 

of  a  rivrr  for  the  purposes  of  flehlpg,  etc. 

Hale  de  Jur.  Mar.  par.  1,  c.  2. 

R1VU8  (Lat) 

 In  the  CMI  Law.  A  trench  for  water 

to  pass.  Defined  by  Flplan.  a  place  sunk 
for  a  distant  e  along,  where  water  may  run 
(lOOlM  per  longitudineni  depreUU*  ffltO  OffNO 
tfeovrrat).   Dig.  43.  21.  1.  2. 

In  Old  English  Law.  The  channel  of 
a  watercourse.  Bracton.  fol.  233;  F'let.a.  lib. 
4,  c.  27,  8  10.  Both  these  writers  adopt  the 
deflnltlon  of  the  Digests  (sapra)  word  for 
word. 

RIX  DOLLAR.  The  name  of  a  coin.  The 
rlz  dollar  of  Bremen  Is  deemed,  as  money  of 
aoconnt  at  the  custom  honae,  to  he  of  the 

valiit"  of  seventy-eight  and  three-quarters 
cents.  Act  .March  3,  1843.  The  rix  dollar 
is  computed  at  one  handred  cents.  Act 
March  2. 17»9.  8  61. 

RIXA  (Lat.)    In  civil  law.  A  dtepirte;  a 

quarrel.    Dig.  48.  8.  17. 

RIXATRIX  (Lat.)  A  common  scold. 

R'NA.  A  contraction  of  revtaa  (qoeen).  1 
Inst  CI.  12. 

R'N'S.  A  contraction  of  rc^pomh^  (an- 
swer). T.  B.  H.  S  Hen.  TI.  SS. 

ROADi  A  passage  through  the  country 
for  the  use  of  the  people.  3  Yeates  (Pa.) 
421.   See  ••Way.'» 

 In  Maritime  Law.  An  open  passage  of 

the  sea,  which,  from  the  situation  of  the  ad- 
jacent Umd  and  its  own  depth  and  widenees. 
afTords  a  secure  plaee  for  the  common  riding 
and  anchoring  of  vessels.  Hale  de  Port. 
Mar.  pL  2,  c.  2.  This  word,  however,  does 
not  appear  to  have  a  very  deflnite  meaning. 
S  Chit  Com.  Law,  4.  6. 

ROADSTKD.  In  maritime  law.  A  known 

general  station  for  ships  (statin  tutissima 
nautit),  notoriously  used  as  such,  and  dis- 
tSagniihed  hy  the  name,  and  not  any  spot 

where  an  anchor  will  find  bottom  and  fix 
Itself.    Sir  Wm.  Scott.  1  Rob.  Adm.  232. 

ROBARIA  (Law  Lat.  from  roM,  a  robe  or 
garment).  In  old  Bnglish  law.  Robbery. 
In  Its  original  sense,  the  violent  taking  of 
one's  robe  (ro5a)  or  garment  Spelman. 
Bracton  writes  the  wordrohertofff.v.A*  Fleta, 
robberia. 


ROBATOR  (Law  Ij&t.  from  rubfi,  a  robe). 
In  old  English  law.  A  robber.  Bobatoret, 
robbers.   Hove.  part,  post  in  Ridi.  I.  A.  D. 

1198.  Sturdy  thieves,  who,  failing  upon  the 
persons  of  men.  plunder  thera  of  their 
miotls  { lat  rones  taluli.  qui  in  pt-''sonas 
humiitum  ituUienin,  bona  9ua  4iripiunt). 
Spelman.  So  called,  originally,  because  they 
Rjtoiled  travellers  of  their  robes  or  gar- 
ments. Id.  Bracton  writes  the  word  robba- 
tor, 

ROBBER.  One  who  eomralts  a  rohbery; 

one  who  feloniously  and  forcibly  takes  goods 
or  money  to  any  value  from  the  person  of 
another  by  vlolemoe  or  puttins  him  In  fear. 

ROBMRY.  The  feiomlons  taking  and  car> 
rying  away  of  the  personal  property  of  an- 
other from  his  person  or  in  his  presence  by 
violence  or  by  putting  him  la  fear.  2  Clark 
&  Marshall.  Crimes,  852. 

Robbery  includes  **iareeny"  (q.  v.),  and  all 
the  elements  that  are  necessary  to  consti- 
tute larceny  are  al.so  necessary.  The  aggra^ 
vating  circumstances  necessary  to  constitute 
robbery,  as  distinguished  from  sipiple  lar* 
ceny,  are:  (1)  The  property  m<rtt  be  taken 
from  the  person  of  another  ( 1  Hale.  P.  C. 
532;  39  Ga.  583);  but  prt>f|erty  taken  in  the 
presence  of  the  owner  Is,  in  contemplation 
of  law.  taken  from  his  person  (1  Hale.  P.  C. 
532;  72  Iowa.  432;  84  (Ja.  G60).  (2)  The 
taking  must  not  only  be  without  his  consent, 
but  it  must  be  accomplished  either  by  vio- 
lence or  by  pnttiaff  him  Sa  fsar.  <M  lad. 
403;  106  Ga.  692;  87  Va.  267;  18  Oa.  IMw  See 
"Putting  in  Fear."  ^ 

ROBBOUR.  or  ROBOUR  (Law  Fr.  from 
robber^  to  rob).  A  robber.  De  rohboun  et 
de  Jaronns,  of  robbers  and  of  thlevea  Brltt 

c.  15;  Y.  B.  M.  3  Edw.  II.  55. 

R0BERD8MEN,  or  ROBERSMEN.  In  old 
Bnglish  law.  Persons  who.  in  the  reign  of 
Richard  I.,  committed  great  outrages  on 
the  borders  of  England  and  Scotland.  Said 

to  havp  h.  en  the  followers  of  Robert  Hood, 
or  Robin  Hood.  4  BL  Comm.  245;  3  InsL 
187. 

ROBERIA  (Law  Lat)  In  old  Bnglish  law. 

Robbery.  In  robberia.  in  robbery;  In  the 
manner  of  a  robber;  as  a  robber.  Bracton, 
f oL  146. 

ROD.  A  measure  sixteen  and  a  half  feet 

long;  a  perch. 

ROQARE  (Lat)  In  Roman  law.  To  ask 
or  solicit   Roffore  lefrem,  to  ask  for  the 

adoption  of  a  law;  to  propose  it  for  adop- 
tion. Derivatively,  to  vote  for  a  law  so  pro- 
posed. 

Laws  were  passed  in  assemblies  of  the  peo- 
ple, the  consul  asking.  **VeHti$  jubeatin 
qu\riti  -<'"  "Do  you  so  order,  citizens?"  and 
those  in  favor  of  the  law  answering  "Uti 
roga*  volo  vel  fubeo,"  "As  you  nMk  I  will  or 
order."  When  the  vote  was  by  ballot,  an 
affirmative  vote  was  marked  "U.  R."  (utI 
rofws.) 

ROGATIO  (I. at.)  In  Ilonian  law.  An  ask- 
ing for  a  law;  a  proposal  of  a  law  for  adop- 
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tion  or  passage.  Derivatively,  a  law  passed 
bjr  rach  a  torn. 

ROQATIO  TESTIUM.  Ttiis.  in  making  a 
nuncupative  will,  is  wtiere  the  testator  form- 
ally calls  upon  the  persons  present  to  bear 

witness  that  lit"  has  dfclarcd  liis  will.  Wil- 
liams, Ex  rs.  11  ti;  ilrowne.  I'rob.  Frai-.  '!> 

ROGATiONES,  QUESTIONES,  ET  POSI- 
tlonea  debent  esae  almplicM.  Demands, 
questions,  and  claims  ought  to  be  simple. 

Hob.  143. 

ROGATOR  (Lai.  from  lotjaic,  q.  v.)  In  the 
Roman  law.   The  proposer  of  a  law,  Tayl. 

Civ.  Law,  i;tr,. 

ROGATORY,  LETTERS.  See  "Letters  Bog- 
Atory." 

ROGO  (I^t.)  In  the  Roman  law.  I  ask. 
A  <  ommon  word  In  wills.    Dig.  30.  108.  13. 

14;  Id.  31.  77.  25. 

ROGUE.  A  French  word,  which  in  that 
language  signifies  proud,  arrogant.  In  some 

*f  the  ancient  Knglish  statutes,  if  means  an 
Idle,  sturdy  i)OKKar,  which  is  its  nu-aning  in 
law,  llogurs  ail'  usually  punished  as  va- 
grants. Although  the  word  "rogue"  is  a 
word  of  reproach,  yet  to  charge  one  as  a 
roRue  Is  not  actionable.  5  Bin.  t  I'a  i  219. 
Scp  2  Dev.  (.\.  C.)  Hardin  (Kv.i  :,29. 

ROIAUME  (Law  Fr.)  Realm;  kingdom. 
Conf.  Cartar.  85  Bdlr.  I. 

ROLE  D'EQUIPAQE.  The  Ust  of  a  ship's 
•crew;  the  muster  rolL 

ROLL.  A  schedule'  o!  parchment  which 
may  be  turned  up  with  the  hand  in  the  lorm 
of  a  pipe  or  tube.  Jacob. 

In  early  times,  before  paper  came  in  com- 
mon 11  s<^,  parchment  was  the  substance  em- 
ploy(>il  for  making  records,  and,  as  the  art 
of  bookbinding  was  but  little  used,  economy 
suggestetl.  as  the  most  convmlent  mode,  the 
adding  of  sheet  to  sheet,  as  was  found  requi- 
site, and  they  were  tacked  together  in  such 
a  manner  that  the  whole  length  might  bo 
wound  up  together  in  the  form  of  spiral 
roUa 

The  records  of  a  court  or  office. 

ROLLS,  MA8TER  OF  THE.  See  "Master 

of  the  Rolls." 

ROLLS  OF  PARLIAMENT.  A  series  of 
rolls  commencing  in  the  reign  of  Edward 
I.,  and  forming,  according  to  Mr.  Hubback, 
by  far  the  most  Important  branch  of  the 
puhli<-  records  of  the  kingdom,  from  their 
antiquity,  ami  the  multiplicity  of  subjecta 
which.  In  the  earlier  periods  of  English  his- 
tory, came  before  the  parliament.  Some 
of  these  rolls  are  kept  in  the  Chaitter  House 
at  Westminster,  others  in  the  Tower,  and 
the  rest  in  the  Chapel  of  the  Rolls.  Hub- 
back,  Ehr.  Success.  600-613. 

ROLLS  OF  THE  TEMPLE.    In  English 

law.  In  each  of  the  two  temples  is  a  roll 
called  the  "calf's  head  roll."  wherein  every 
bencher,  banister,  and  student  la  taxed 


yearly;  also  meals  to  the  cook  and  other  of- 
ficers of  the  houses,  in  consideration  Of  a 
dinner  of  calf's  head,  provided  In  Baster 
term.   Grig,  Jur.  199. 

ROLLS  OFFICE  OF  THE  CHANCERY. 
An  office  in  Chancery  Lane,  London,  which 
contains  rolls  and  records  of  the  high  court 
of  chancery,  of  which  the  master  of  the 
rolls  is  keeper.  It  was  formerly  called  do- 
muH  roni  ersorum,  having  been  appointed  by 
Henr>  111.  for  the  use  of  converted  Jews, 
but  for  irregularities  they  were  expelled  by 
Edward  II.,  when  It  was  pot  to  Its  present 
use.  Blount,  Bnc.  Loud. 

ROMAN  LAW.  In  a  gmrral  sense,  this 
comprehends  ail  the  laws  which  prevailed 
among  the  Romans,  without  regard  to  the 
time  of  their  origin.  Including  the  collec- 
tions of  Justinian  mow  generally  denomi- 
nated the  "civil  law*').  1  Mackeld.  av.  Law, 
;».  3  18. 

In  a  more  restricted  sense,  the  Germans  ^ 
understand  by  this  term  merely  the  law  of 
Justinian,  as  adopted  by  them.  Id.  note. 
In  Kngland  and  the  United  States,  however, 
there  seems  a  propriety  in  limiting  its  ap* 
plication  to  all  the  laws  of  the  times  ante- 
rior to  Justinian,  distinfrulshing  the  collec- 
tions of  that  emperor  by  the  term  •'civil 
law."  nntlcr.  Hor.  .lur.  :w.  It  is  clear  »lti^t 
a  large  portion  of  the  Roman  law  was  ex- 
cluded froDh  the  Gorpua  Jurts  <Hvili». 

ROMESCOT  (fronj  h'anir.  and  Saxon,  sw- 
at, trilmtei.  In  old  English  law.  An  an- 
nua] tribute  of  one  penny  from  every  family, 
paid  to  Rome  at  the  feast  of  St  Peter, 
otherwise  called  "Romepenny."  "Peter- 
pence,"  and  "Home  fee"  (Rome  feah).  Si>el- 
man;  CowelL 

ROMNEY  MARSH.  A  tract  of  land  In  the 
county  of  KenL  England,  containing  twenty- 
four  thousand  acres,  governed  by  certain  an- 
cient and  equitable  laws  of  sewers,  com- 
posed by  Henry  de  Bathe,  a  venerable  Judge 
in  the  reign  of  King  Henry  III.:  from  which 
laws  all  commissioners  of  sewers  in  England 
may  receive  light  and  direction.  3  Steph. 
Comm.  442.  note  (a);  8  Bl.  Ckmun.  73.  note 
(t) :  4  Inst.  276. 

ROOD  OF  LAND.  The  fourth  part  of  an 
acre. 

ROOT.    In  a  figurative  sense,  the  term 

"root"  Is  used  to  si.unify  the  perpon  from 
whom  one  or  more  others  are  descended. 

ROOT  OF  DESCENT.  The  same  as  "stock 
of  descent." 

ROOT  OF  TITLE.  The  document  with 
which  an  abstract  of  title  properly  coalmen- 

ces  is  called  the  "root"  of  the  title. 

ROSTER.  A  list  of  persons  who  are  in 
their  turn  to  perform  certain  duttea  required 
of  them  by  law.  Tytler.  Mil.  Law.  98. 

ROTA  (Lat.)  A  court;  a  ceh  lirated  court 
of  appeals  at  Rome,  of  which  one  Judge  must 
be  a  Qerman,  one  a  Frenchman,  two  Span- 
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lai^  and  eight  Italtans.    Bne.  Brit  Its 

decisions  had  groat  weight,  but  were  not 
law.  althoftgh  judgt'd  by  the  law.  SaiLiao 
Trac.  de  Com.  cl  <'onil».  S  1,  quaest.  7.  pars. 
2,  ampL  S.,num.  21d.  220.  253.  254.  There 
was  also  a  c«1ebrated  rota  or  eourt  at  Genoa 
alKiut  thf  .'sixteenth  century,  or  bcforo.  whose 
decisions  iu  maritime  matters  form  tbe  first 
part  of  Stracoha  de  Mere. 

BOTHER  BEASTS,  in  old  English  law. 
Homed  cattle.  GowelL 

ROTTEN  BOROUGHS.  Small  boroughs  in 
Bngl&nd,  which,  prior  to  the  reform  act, 
1882.  returned  one  or  more  members  to  par- 
liament. 

ROTULUS  WINTONIAE.  The  roll  of  Wln- 
ton.  An  exact  survey  of  all  England,  made 
hj  Alfred,  not  unlike  that  of  Domfesday;  and 

it  was  so  railed  bo(  ans«>  it  was  kept  at  Win- 
chester, among  oilier  records  of  the  king- 
dom; but  this  roll  time  baa  destroyed.  In- 
golph.  Hist.  616. 

ROTURE  (  Fr.  I  In  old  French  and  Cana- 
dian law.  A  free  tenure  without  the  privi- 
lege of  nobility;  the  tenure  of  a  free  oom- 
moner.  See  Ihmkin's  Address,  6. 

ROTURIER.  In  old  French  law.  One  not 
noble.  Diet,  de  I'Acad.  Franc  A  free  com- 
moner; one  who  did  not  hold  his  land  by 
homage  and  fealty,  yet  owed  certain  serv- 
ices.  Howard,  Diet  de  Normande. 

ROUBLE.  Tlio  name  of  a  coin.  The  rou- 
ble of  Russia,  as  inonpy  of  account,  is  deem- 
ed and  taken  at  the  custom  housp  to  Ije  of 
the  value  of  seventy-flve  cents.  Act  March 
S.1848. 

ROUND  ROBIN.    A  circle  divided  from 

the  center,  like  Arthur's  round  (able,  whence 
ita  supposed  origin,  in  each  compartment  is 
a  signatnre.  so  that  the  Mtire  drele,  wben 

filled,  exhibits  a  list,  without  priority  being 
given  to  any  name.  A  common  form  of 
round  robin  is  simply  to  write  the  names  In 
A  circular  form.  Wharton. 

ROUP.  In  Scotch  law.  Sale  by  auction; 
.auction,  index  to  Burton,  Law  Scot;  Bell, 
Diet  "Auetton." 

ROUT.  In  criminal  law.  A  distarbance  of 

•the  peace  by  persons  a.ssembled  together 
With  an  intention  to  do  a  thing  which,  if 
executed,  would  have  made  them  rioters,  and 
actually  making  a  motion  towards  the  exe- 
cution of  their  purpose. 

It  genprally  agrees  in  all  particulars  with 
A  riot,  except  only  in  this,  that  it  may  be  a 
complete  offense  without  the  execution  of 
the  Intended  enterprise.  Hawk.  P.  C.  c.  fi5. 
i  14;  1  Ru88.  Crimea.  253;  4  BL  Comm.  140; 
Vlder.  Abr.  "Riots,  etc."  (A  8);  Comyn,  Dig. 
••'Forcible  Entry"  ( D  9). 

ROUTOUSLY.  in  pleading.  A  technical 
"Word,  properly  used  in  indictments  for  a 
rout  as  descriptive  of  the  offense.  8  Salk. 
i5»3. 


ROY  EST  L'ORIQINAL  DE  T0UT8  PRAN- 

chises.   The  king  is  the  origin  of  all  friui> 

chisps.    Keilwr  13S. 

ROY  N  EST  LIE  PER  ASCUN  8TATUTE, 
Si  11  ne  soft  expressement  nosme.  The  king 

is  not  bound  l)y  any  statute,  if  lie  is  not 
expressly  named.  Jeuk.  Cent  Cas.  307; 
Broom,  Leg.  Max.  (8d  London  Bd.)  69. 

ROY  POET  DISPENSER  OVE  MALUM 
prohibitum,  mais  non  malum  per  se.  The 
king  can  grant  a  dispensation  for  a  malum 
prohibitum,  but  not  tor  a  malum  per  »e. 
Jenk.  Cent  Gas.  807. 

ROYAL  ASSENT.  The  royal  assent  Is  the 
last  form  through  which  a  bill  goes  previ- 
ously to  becoming  an  act  of  parliament.  It 

is.  in  flir-  wnrds  of  Lord  Hale,  "the  comple- 
nient  and  perfection  of  a  law."  The  royal 
assent  la  given  either  by  the  queen  In  person 
or  by  royal  commission  by  the  queen  herself, 
signed  with  her  own  hand.  It  is  rarely  given 
in  person,  except  when  at  the  end  of  the  ses- 
sion the  queen  attends  to  prorogae  parlla> 
ment,  if  she  should  do  so. 

ROYAL  FISH.  Whales  and  sturgeons.— 
to  which  some  add  porpoises.— which,  when 
cast  on  shore  or  caught  near  shore,  belong 
to  the  king  of  England  by  his  prerogative. 
1  Edw.  I.;  17  Edw.  V.  c.  1;  1  Ellz.  c.  17 
Gdw.  II.  c.  11;  Bracton,  lib.  3,  c  3;  Brittou. 
c.  17;  Fleta.  lib.  1,  e.  46.  48. 

ROYAL  HONORS.  In  diplomatic  language, 
by  this  term  is  understood  the  rights  en- 
joyed by  every  empire  or  lilngdom  in  Bu* 
rope,  by  the  pope,  the  grand  dnehlee  of  Ger- 
many, and  the  Germanic  and  Swiss  confed- 
erations, to  itrocedence  over  all  others  who 
do  not  enjoy  tlie  same  rank,  with  the  exclu- 
sive right  of  sending  to  other  states  public 
ministers  of  the  first  rank,  as  ambassadors, 
totrether  with  other  distinctive  titles  and 
ceremonies.  Vattel,  bk.  2,  c.  3.  §  38;  Wheat- 
on,  Int  Law,  pt  8,  e.  8. 1  8. 

ROYAL  MINES.  Mines  of  silver  and  gold 
belong  to  the  king  of  England,  as  part  of 
his  prerogative  of  coinage,  to  furnish  him 
with  material.  1  BL  Comm.  894*. 

ROYALTY.   A  payment  reserved  by  the 

grantor  of  a  patent,  lease  of  a  mine,  or  sim- 
ilar right,  and  payable  proportionately  to  the 
use  made  of  the  rig^t  1^  the  grantee.  1 
Exch.  Dlv.  310. 

A  payment  reserved  by  the  patentee  of  an 
article  on  giving  a  license,  or  by  the  author 
of  a  book  in  contracting  for  its  publication 
or  sale,  proportionate  to  the  sales  nnder  such 
license  or  contracf. 

—In  Old  English  Law.  Royal  preroga- 
tives. 

RUBRIC  (from  Lat  ruber,  red),  tai  8cot6h 
law.  The  title  of  a  statute.  So  termed  bo- 
cause  anciently  it  was  written  in  red  let* 
ters.  Bell.  Diet 

RUBRIC  OF  A  STATUTE.  It.s  title,  which 
was  anciently  printed  in  red  letters.  It 
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serves  to  show  the  object  of  the  legtslature, 

and  thoncf  affords  the  means  of  intorprcting 
th«?  l)ody  of  the  act;  hence  the  phrase,  of  an 
argument,  "a   rubro  ad   Higrum"  (q.  v.) 

Wharton. 

RULE  ABSOLUTE.  One  absolutely  re 
quiring  an  set  to  be  done,  as  distinguished 
from  a  rule  niH  (q.  vj 

RULE  IN  SHELLEY'8  CA8E.  See  "Shel- 
ley's Casf.  Rule  In." 

RULE  NISI.  In  practice.  A  rule  obtained 
on  motion  ex  parte  to  show  cause  agatnst  the 

parflrttlar  iflief  sotight.  Notico  Is  served  on 
tl>e  party  against  whom  the  rule  is  obtained, 
and  the  rase  is  then  heard  like  other  mo- 
tions, except  that  the  party  showing  cause 
Is  entitled  to  open  and  reply.  The  rule  Is 
made  absolute  unless  (m.si)  good  cause  Is 
shown  against  it.  (Jrabam,  Prac.  p.  688;  3 
Steph.  Comm.  9-  680. 

RULE  OP  COURSE.  See  "Of  Coarse." 

RULE  OP  PROPERTY.  A  rule  of  law  af- 
fecting the  ownership  or  transfer  of  prop* 

erty.  The  term  is  ordinarily  used  in  con- 
nection with  nile.s  (-.stahUshed  hy  Judicial  de 
cision,  it  being  a  general  principle  of  law 
that  decisions  which  have  become  rules  of 
property,  i.  under  which  property  rights 
have  been  aiquired.  wlil  not  be  overruled, 
though  erroneous.  30  Miss.  2^6;  4  N.  Y.  261. 
See  "Stare  Decisis." 

RULE  OP  THE  WAR  OF  1756.  In  inter- 
national law.    A  rule  relating  to  neutrals 

was  the  first  time  prai  tii  ally  established  In 
1756. and  universally  promulgated,  that  "neu- 
trals are  not  to  carry  on.  In  times  of  war.  a 
trade  which  was  interdicted  to  them  in  times 
of  peace."  Chit.  Law  Nat.  166;  2  C,  Bob. 
Adm.  18G;  4  ('.  Rob.  Adm.  Append.;  Reeve. 
Shipp.  271.  1  K*'ut.  Comm.  82. 

RULE  TO  PLEAD.  A  rule  issuing  as  of 
coarse  to  plaintiff  under  the  common-law 

praotice  requiring  defendant  to  plead  tO  the 

declaration  witiiin  a  tiiiu'  sp>M  itied. 

RULE  TO  SHOW  CAUSE.  An  order  made 
by  the  court,  in  a  particular  caae.  upon  mo- 
tion of  one  of  the  parties  calling  upon  the 

other  to  appear  at  a  particular  time  before 
the  court,  to  show  cause,  if  any  he  have.  Why 
a  certain  thing  should  not  be  done. 
This  rule  is  granted  generally  upon  the 

oath  or  afflrmafion  of  the  applicant;  but  up- 
on the  hearing,  the  evidence  of  competent 
witnesses  must  be  given  to  support  the  rule, 
and  the  affidavit  of  the  applicant  is  insuffl- 
clenL 

RULES.   Certain  limits  without  the  actual 

walls  of  the  prisons,  wh^re  the  prisoner,  on 
proper  security  previously  given  to  the  prop- 
er authority,  may  reside.  These  limits  are 
considered,  for  all  legal  and  practical  pur 
poses,  as  merely  a  further  extension  of  the 
prison  walls. 

A  general  principle  of  law.  recognized  as 
such  by  authorities,  and  stated  usually  in 
the  form  of  a  maxim.  It  is  called  a  rule  be- 


cause In  doubtful  and  unforeseen  cases  it  is 
a  rule  for  their  decision;  it  embraces  partic- 
ular cases  within  general  principles.  Toul- 
ller.  Dr.  Civ.  tit.  prel.  note  17;  1  Hi.  Comm. 
44:  Domat,  liv.  prel.  tit.  1.  8  1;  Ram,  Judgm. 
30:  3  Bam.  ft  Adol.  34:  2  Russ.  216.  580.  581; 
4  Russ.  305;  lo  Pri<e.  218.  21!».  228;  1  Barn. 
&  C.  8G;  7  Bing.  28n;  i  Ld.  Raym.  728;  5 
Term  R.  5;  4  Maule  &  S.  348. 

An  ordinance  made  by  a  court  having  com- 
petent jurisdiction. 

Rules  of  court  are  either  general  or  spe- 
cial.  The  former  are  the  laws  by  which  the 
practice  of  the  court  is  governed;  the  latter 
are  special  orders  made  in  partieular  cases. 
See  "Rule  Nisi." 

RULES  OF  THE  KING'S  BENCH  PR480N. 
In  English  practice.   Certain  limits  beyond 

the  walls  of  the  prison,  within  which  all 
prisoners  in  cuiitody  in  civil  ai  tions  were 
allowed  to  live,  upon  giving  security  by  bond 
with  two  sufficient  sureties,  to  the  marshal, 
not  to  escape,  and  paying  him  a  eertaln  per- 
centage on  the  amotint  of  the  debts  for 
which  they  were  detained.  Bagley.  Pr.; 
Holtbouae. 

RULES  OP  THE  ROAD.  See  "Law  of  the 

Road." 

RUMPERE  (LaL)  In  the  civil  law.  To 
break;  to  revoke.  Rumpitur  teittameutum 
cutti.  in  cndrm  atatit  nuninitc  trstaton',  ip- 
siu8  tcstaiiu'ttti  jus  i  ttiatur,  a  testament  is 
broken  when,  the  testator  remaining  In  the 
same  state,  the  legal  force  of  the  testament 
Itself  Is  destroyed.  Inst.  2.  17.  1.  A  testa- 
ment was  thus  broken  (niptum)  by  the  sulv 
sequent  adoption  of  a  child,  or  by  the  mak- 
ing of  a  subsequent  testament.  Id.  2.  17. 
1.  2        See  Dig.  28.  3. 

RUNCINUS  (Lat)  Anac  1  Thomas.  Co. 

Litt.  471. 

RUNNING  ACCOUNT.  An  open  unsettled 
arcount,  SK  distinguished  from  a  stated  and 
liquidated  account  "Running  accounts  mean 
mutual  accounts  and  reciprocal  demands  b<^ 
tween  the  parties,  which  accounts  and  de- 
mands remain  open  and  unsettled."  Black- 
ford. J..  1  End.  (Carter)  886. 

RUNNING  DAY8.  Days  counted  in  suc- 
cession, without  any  allowance  for  holidays. 
The  term  is  used  in  settling  lay  days  or  days 
of  demurrage. 

RUNNING  LANDS.  In  Sootch  law.  Laada 
where  the  ridges  of  a  field  belong  alternately 
to  different  proprietors.   Bell,  Diet. 

RUNNING  OP  THE  STATUTE  OF  LIM* 
itatlons.  A  metaphorical  expression,  hy 
which  is  meant  that  the  time  mentioned  In 
the  atatnte  of  limitations  •is  considered  as 
passing.  1  Bouv.  Inst  note  86L 

RUNNING  WITH  THE  LAND.  A  tech- 
nical expression  applied  to  covenants  real 
which  affect  the  land.  See  "Covenant" 

RUNNING  WITH  THE  REVERSION.  A 
covenant  ia  said  to  **Tmk  with  the  reverwion'* 
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when  either  the  liability  to  perform  it  or 
the  right  to  take  advantage  of  it  passes  to 
tli«  MNtgDM  Of  that  rertnloii. 

RUNRIG  LANDS.  Lands  In  Scotland  where 

the  rid'^Pft  of  a  field  belong  alternatively  to 
differt'iil  proprietors.  AiK-ieiitly  thlK  kiiui  of 
possession  was  advantageous  In  giving  a 
united  interest  to  tenants  to  resist  inroads. 
By  the  act  of  1995,  c.  2S.  a  dtvlafon  of  these 
lands  was  authorized,  with  the  exception  of 
lands  belonging  to  corporations.  Wharton. 

RUPTA  (I^w  Lat.)    In  old  records.  A 
band  or  troop.   Cowell;  Spelman. 
RuptorU,  aoldleni:  troopera.  Id. 

RUPTUM  (Lat.  from  ntmpere,  q.  v.)  In 
^e  civil  law.  Broken.  A  term  applied  to 
«  will;  ruptum  tettamentunt,  Inst  2.  17.  3; 
ZHC  38.  8. 

RURAL.  That  which  relates  to  the  coun- 
try, as.  rural  servitudes.   See  "Urban." 

RURAL  SERVITUDE  (Lat.  HcrtHttis  prae- 
dii  ru/ttivi).  In  the  civil  law.  A  servitude 
annexed  to  a  rural  estate  { pracdium  rusti- 
cuvi).    1  Mackeld.  Civ.  Law.  338.  §  309. 

RUSE  DE  GUERRE  (Fr.)  Literally,  a 
trick  ct  war;  a  stratagam.  It  It  Mdd  to  bo 
lawful  among:  belligerents,  prorided  it  does 


not  Involve  treachery  and  falsehood.  Gro* 
tins.  Dr.  de  la  Guerre,  liv.  3,  c  1,  i  9. 

RU8TICI  (Lat.  from  ruK,  country). 

 In  Feudal  Law.    Natives  of  a  con- 
quered country.   Feud.  Uh.  2,  tit.  27,  H 
2  BL  Comm.  413. 

 In  Old  English  Law.  Inforioir  country 

tenants,  churls,  or  chorls  (Saxon,  ceorles). 
who  held  cottages  and  lands  by  the  services 
of  plowing,  and  other  labors  of  agrioulfenrs^ 
for  the  lord.  Par.  Ant.  186;  OowelL 

RUSTICUM  JUDICIUM  (Law  Lat.)  In 
maritime  law.  A  rough  or  rude  Judgment 
or  dfldflloiu  8  Ktnt.  Ombib.  881;  Story. 
Ballm.  I  608a. 

RUTA  ET  CAESA  (Lat.)  In  the  civil  law. 
Things  dug,  as  sand  and  lime,  and  things 
cut,  as  wood,  coal,  etc  Dig.  18.  L  17.  8. 
Words  used  in  oonyogwielng. 

RUTARII,  or  RUTTARII  (Law  Lat.)  In 
old  records.  Stipendiary  forces;  mercenary 
soldiers.  Oowoll.  This  word  oeenrs  in  tiio 

articles  of  King  John's  Magna  Charta. 
(chapter  4),  but  is  omitted  in  the  charter 
itself. 

RYBAUD  (Law  Fr.)  In  oU  Bngllsli  law. 
A  rnlBaii:  a  vagaboBd.  ^rowiiL  pL  2,  840. 
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8.  C.  An  abbreviation  for  "sanin  case,"  in- 
dicating, when  inserted  between  two  cita- 
tions of  cases,  that  the  case  Is  reported  In 
both  places. 

S.  F.  8.  In  the  civil  law,  an  abbreviation 
of  sine  frauds  «ua,  without  fraud  on  his 
part 

8.  P.  An  abbreTfation  of  tine  prole,  with* 
out  Issue. 

An  abbreviation  of  "eame  point,"  or  "same 
principle,"    indicating,    when   inserted  be 
tween  two  citations  of  cases,  that  the  second 
one  InToIvea  the  same  doctrine  as  the  first 

88.  An  abbreviation  need  In  that  part  of 

a  record,  pleading,  or  affldavit,  called  the 
statement  of  the  venue,  or  county  in  which 
It  Is  made,  as  "City  and  County  of  New 
York,  ss."  Commonly  translated  or  read, 
"to  wit"  and  supposed  to  be  a  contraction  ef 
acilicet. 

It  has  been  otherwise  explained  to  be  a 
mark  used  to  denote  a  separate  secflon  or 
paragraph.  1  Chit.  PI.  (6th  Am.  Ed.)  806, 
note  (t). 

8A  ET  LA  (Law  Fr.)  Here  and  there. 
Kelham. 

SABBATH.  Commonly  used  for  "Sunday." 
Though  such  use  is  incorrect,  it  is  sanc- 
tioned hy  usage.  See  64  N.  C.  591. 

8ABBATH  BREAKING.  VlolaUon  of  pe^ 
v.iii  laws  regulating  the  observance  of  the 

Sabbath. 


8ABBATUM. 
Domesday  Book. 


The  Sabbath;  also  peace. 


8ABINIANS.  A  sect  of  lawyers  whose  first 
chief  was  Atteius  Capito,  and  the  second 
Gaellna  SaMnus,  from  whom  they  derived 
their  name.  Clef  des  Lois  Rom. 

SABLE.  Tlif  heraldic  term  for  Mark.  It 
is  called  "Saturn  '  by  thoKc  who  blazon  by 
planets,  and  "diamond"  by  those  who  use 
the  names  of  jewels.  Kngravers  commonly 
represent  It  by  numenras  perpendleoUur  and 
horizontal  lines,  crossing  each  other.  Whar- 
ton. 

8ABUL0NARIUM  (Law  Lat.  from  «a5i<- 
lo).  Ill  old  records.  A  gravsl  pit  OF  the 
free  use  of  it.  Cowell. 

SAC,  or  8AK  (Law  Lat.  Mca.  »acha;  from 
Saxon.  MC.  a  cause,  sake).   In  old  English 

and  Scotch  law.  The  coRnizancc  which  a 
lord  had  in  his  court  of  causes  and  suits 
arising  among  his  vas.sals  or  tenants.  The 
privilege  which  a  lord  had,  within  his  man- 
or, of  holding  pleas  of  trespasses  and  other 
controversies  arising  there,  and  of  ImposInK, 
levying,  and  collet  tiiiK  of  his  tenants,  fines, 
and  amercements  in  regard  of  the    same.  ' 

^pelman;  Bracton.  fol.  154b.    A  privilege  '  shorter  forms  of  action. 


touching  plea,  or  correction  of  trespasses  of 
men  within  a  manor.    Minshew.  cited  in 
Cowell;  Rastal,  Expos. 
A  forfeiture^  Id. 

8ACABURTH,  or  SACABERE  (from  s.,c. 
cause,  and  hurh.  pledge).  He  that  is  robbed 
and  puts  In  surety  to  prosecute  the  felon 
with  fresh  suit  Britton,  c  16,  28;  Bracton. 
lib.  S.  c.  32;  Cowell.' 

8ACCAB0R,  8ACABURTH,  or  SACABE- 

re.    In  old  English  law.    He  that  Is  robbed 

and  puts  in  surety  to  prosecute  the  feloo 
with  fresh  suit 

BACCUtARII  (Lat.  from  gaeetu,  a  bag  or 

purse).  In  the  civil  law.  Persons  who 
(  heated  in  wares  or  money,  by  means  of 
sacks  or  bags  which  they  carried  with  them 
ivetitag  in  saccitlo  ortet  exercentea).  Dig. 
47.  11.  7.  and  glossary  In  margin.  Blackstone. 
referring  to  this  pas.'^age.  translates  the  word 
•  cutpurses.  •  4  Bl.  Comm.  242.  But  this  la 
hardly  warranted  hj  the  text 

8ACCU8  (Law  Lat)  In  old  English  law. 
A  sa'  k;  a  quantity  of  wool  weighing  thirty 
or  twenty-eight  stone.  Fleta.  lib.  2.  c.  79,  { 
10.  According  to  Cowell,  twenty-six  stone. 
Two  ways  made  a  sack,  and  twelve  sacks  a 
last  Pleta,  lib.  2,  c.  12.  §  2. 

A  sack  or  pack;  a  pack  saddle.  Fleta,  lib. 
2,  c.  21. 

In  a  MS.  compotus  or  household  book  of 
Boiton  Priory,  in  the  possession  of  the  Duke 
of  Devonshire  (A.  D.  1851).  the  ductor  sac- 
oorum  Is  mentioned  among  the  nirri  sm- 
iente»  (free  servants)  of  the  priory,  and  Is 
translated  "sackman." 

8ACCU8  CUM  BROCHIA.  In  old  English 

law.  .\  servlf  e  or  tenjire  of  finding  a  sack 
and  a  broach  (pitcher)  to  the  sovereign  for 
the  use  of  the  army.  Bracton,  lib.  2,  c.  16. 

8ACQUIER.  In  maritime  law.  The  name 

of  an  ancient  officer,  whose  Imsincss  was  to 
load  and  unload  vessels  laden  with  salt,  corn, 
or  fish,  to  prt-vent  the  ship's  crew  defraud- 
ing the  merchant  by  false  tale,  or  cheating 
him  of  his  merchandise  otherwise.  Laws  of 
Oleron,  art.  11.  published  In  an  English 
translation  in  an  appendix  to  1  Pet  Adm. 
XXV.  See  "Arrameur;"  "Stevedore." 


SACRA  (Lat.)   In  the  Roman  law.  The 

right  to  participate  in  the  sacred  rltea  of 

the  city.    Butler.  Hor.  ,Tiir.  27. 

8ACRAMENTALES  (Law  Lat  MCramrit' 
turn,  oath).  Compurgatont  (q.  v.);  jurors. 
Law  Fr.  A  Lat  Diet 

SACRAMENT!  ACTIO.  In  the  Roman  law. 
General  Irfjis  actio,  to  which  resort  might  be 

had  railing  a  right  to  use  any  of  the  four 
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SACRAMENTUM  (Law  Lat.) 

In  Civil  Law.  A  gage  In  money  laid 
down  in  court  Ity  both  parties  that  went  to 
law,  returned  to  him  who  had  the  verdict 
on  his  ride,  but  forfrited  by  the  party  who 
was  cast,  to  tho  pxrhequer.  to  be  laid  out 
in  sacris  ifbuH.  and  therefore  so  called. 
Varro.  lib.  4,  de  Ling.  Lat.  c.  36. 

An  oath,  as  a  very  eacred  thing.  Ains- 
worth:  Vfcat. 

Tlif  oath  taken  by  soldiers  to  be  true  to 
their  general  and  country.  Id. 

 In  Old  Common  Law.  An  oath.  Gar* 

pentier;  Gowell;  Jaoob. 

•ACRAMENTUM  DEC1SI0NIS  (Lat.)  The 
volnntaiy  or  decisive  oath  of  the  civil  law. 
where  one  of  the  parties  to  a  suit,  not  be- 
ing ablo  to  prove  his  case,  offers  to  refer 
the  decision  of  the  cause  to  the  oath  of  his 
adversary,  who  Is  bound  to  accept  or  make 
the  same  offer  on  his  part,  or  the  whole  is 
considered  as  confessed  by  him.  3  BI.  Comm. 
S42. 

8ACRAMENTUM  FIDELITATIS.  In  old 
English  law.  The  oath  of  fealty.  Reg*  Orig. 
SOS. 

8ACRAMENTUM  HABET  IN  8E  TRES 
oomltee,  veritatem*  juetltlam  et  Judicium; 

Veritas  habenda  est  In  Jurato;  Justltia  et  Jus- 
ticium  in  Judice.  An  oath  has  In  It  three 
component  parts. — truth,  justice,  an<l  judg- 
ment; truth  in  the  party  swearing;  justice 
and  Jndgment  in  the  Judge  admlnitterlng  the 
oath.  S  last  190. 

8ACRAMENTUM  •!  FATUUM  FUERIT, 
licet  falsum,  tamen  non  eommlttit  perjurlum. 
A  foolish  oath,  thoni^  false,  makes  not  per- 
jury. S  Inst  167. 

8ACRILBQB  (from  Lat  ioerUegium,  from 
sacra,  sacred  things  or  sacrum,  saered,  and 

Icgerc,  to  steal). 

 In  English  Criminal    Law.  Larceny 

from  a  church.  4  Steph.  Ck>mm.  164.  The 
crime  of  breaking  a  church  or  chapel,  and 
stealing  therein.  1  Rups.  Crimes.  843.  See 
"Sacrileglum."  This  does  not  seem  to  be 
recognized  as  a  disttnot  Crime,  In  American 
Jurisprudence. 

——In  Old  English  Law.  Profanation  of 
holy  things;  the  alienation  to  laymen  or  to 
profane  or  common  purposes  of  what  was 
glTitt  to  reUglotts  persons,  and  to  pious  uses. 
Cowan. 

SACRILEGIUM  (Lat.  from  mrnim.  sacred, 
and  legere,  to  steal).  In  the  civil  law.  The 
stsalSttg  of  saered  things,  or  things  dedicat- 
ed to  sacred  uses;  the  taking  of  things  out 
of  a  holy  place.   Cat  v.  Lex.;  Brlssonlns. 

The  violation  of  an  imperial  rescript  or 
constitution.  Sacrilegii  instar  est  rescripto 
prineipU  oltvUtri.  It  amounts  to  sacrilege  to 
oppose  or  hinder  the  execution  of  the  prince's 
rescript.  Code.  1.  23.  5;  1  Bl.  Comm.  74. 
The  text  of  the  Code  here  referred  to,  reads, 
Bacrilegii  ittitar  est — tlivinit  obviare  bene- 
/Idls. 

8ACRILEGU8  (Lat)    In  the  dvU  and 


common  law.  A  sacrilegious  person;  ona 
guilty  of  sacrilege;  he  who  takes  away  any- 
thing that  is  giTen  for  the  dlrino  and  true 
service  of  Qod. 

SACRILEGUS  O  M  N  I  U  IVI  PRAEDORUM 
cupiditatem  et  scelerem  superat.  A  sacri- 
legious person  transcends  the  cupidity  and 
Wickedness  of  all  other  robbers.  4  Coke,  106. 

SACRISTAN.  A  sexton,  anciently  called 
sagersQn,  or  sagiston;  the  keeper  of  things 
belonging  to  diTlne  worship. 

SADBERQE.  A  denomination  of  part  of 
the  county  palatine  Of  Durham.  Camd.  Brit 

SAEMENO.  An  umpira,  or  arbitrator.  A&c. 
Inst  Eng. 

8AEPE  C0N8TITUTUM  E8T,  RES  INTER 
alios  Judlcatas  aliis  non  praejudicare.  It  has 
often  been  settled  that  matters  adjudged  1)a» 

tween  others  ought  not  to  prejudice  thOSS 
who  were  not  parties.   Dig.  42.  1.  63. 

SAEPE  VIATOREM  NOVA  NON  VETUS 
orbita  fallit  Often  it  is  the  new^  tracli,  not 
the  old  one,  which  dacelTas  the  trayaUsr.  4 
Inst  S4. 

SAEPENUMERO  UBI  PROPRIET  AS  VER- 
borem  attenditur,  sensus  veritatts  amittitur. 
Frequently,  where  the  propriety  of  words  ts 
attended  to.  the  meaning  of  truth  Is  lost  7 

Coke,  27. 

8AEV1T1A  (Lat)  Cruelty  of  one  spouse 
to  the  other.   To  constitute  taevUia  there 

mu.'^t  he  such  a  degree  of  cruelty  as  to  en- 
danger the  party's  suffering  bodily  hurt.  1 
Hagg.  Consist.  86;  2  Mass.  160;  S  Mass.  S21; 
4  Mass.  667. 

SAFE-CONDUCT.    A  passport  or  p  i  lis 
sion  from  a  neutral  state  to  persons  who 
are  thus  authorised  to  to  and  r^m  In  safe- 
ty, and,  sometimes,  to  oany  away  certain 

things  in  safety. 

According  to  common  usage,  the  term 
"passport"  Is  employed  on  ordinary  occa- 
sions for  the  permission  given  to  persons 
when  there  is  no  reason  why  they  should 
not  go  where  they  please;  and  "safe-conduct 
is  the  name  given  to  the  instrument  which 
ati*horl7,es  certain  persons,  as  en.  riii<  s.  to  go- 
icto  places  where  they  could  not  go  without 
danger  unless  thus  authorised  by  the  gor- 
ernment. 

The  name  of  an  instrument  given  to  the 
captain  or  master  of  a  ship  to  proceed  on  a 

particular  voyage.  It  usually  contains  his 
name  and  residence,  the  name,  description, 
anrl  dpstination  of  the  ship,  with  suoh  oQieT' 
matters  as  the  practice  of  the  place  requires. 
This  document  Is  Indispensably  necessary 
for  the  safety  of  every  neutral  ship. 

Act  Concr.  April  30.  1790.  5  27.  punishes, 
the  violation  of  any  safe-conduct  or  passport 
granted  under  the  authority  of  the  United 
States,  on  conviction,  with  imprisonment, 
not  exceeding  three  years,  and  a  Une  at  the- 
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discreUon  of  the  court.  See  "Paasport;"  18 
Vla«r,  Abr.  S72. 

8APE*PLE0aE.  A  surety  given  that  a 
mail  shall  appear  upoD  a  certain  day.  Brac- 
ton,  lib.  4,  c.  1. 

SAFEGUARD.  A  protprtfon  of  the  king 
to  one  who  is  a  siiangt  r,  who  fears  violence 
from  some  of  his  subjects  for  seeking  his 
rlsbt  by  course  of  law.  Reg.  Orlg.  26. 

aAQES  DE  LA  LEY  (Law  Fr.)  Sages  of 
the  law ;  persons  learned  in  the  law.  A  term 
applied  to  the  ehaacellor  and  JuaUcea  of  the 
king'a  bench. 

SAGIBARO  (Law  Lat.  frnnj  •«»/'.  or  sn;/,  a 
canae,  and  6aro,  a  man).  In  old  European 
law.  A  Judge  or  juatloe;  literally,  a  man  of 
causes  ( r/r  causarum  ) ,  or  having  charRp  or 
supervision  of  causes  (causis  ct  litihu.H  prac- 
posilus).  Spelman.  One  who  administered 
justice  and  decided  causes  in  the  mallum,  or 
publle  ausmbly.  Id.;  U  Salic  tit  66.  SS 
S-i;  UL  Inaa,  e.  6. 

8AID.   Before  mentioned. 

In  contracts  and  pleadings  it  is  usual  and 
proper,  when  It  is  desired  to  speak  of  a  per- 
son or  thing  l)f>fore  nicntioned,  to  de.signate 
them  by  the  term  "said"  or  "aforesaid,"  or 
hy  soma  alinllar  tami;  otliarwlas  th«  latter 
description  will  be  ill  for  want  of  certainty. 
2  Lev.  207;  Comyn.  Dig.  'Pleader  '  (C  18); 
GooM,  PL  e.  S,  I  tt. 

"Said"  does  not  neoessarily  rater  tO  the 
last  antoff'dent.    10  Ind.  372. 

8A1QA  (Law  LaL)  In  old  European  law. 
A  German  coin  of  the  Talve  of  a  penny,  or 
of  three  pence.  L.  Alaman.  tit.  t,  %  ii  L. 
Boior.  tit.  8.  c.  2.  §  3;  Spelman. 

SAIL.  In  insurance  law.  To  move,  on 
the  proseention  of  a  voyage;  to  make  a  move- 
ment for  the  purpose  of  proceeding  to  sea. 
Cowen.  J.,  3  Hill  (N.  Y.)  126;  Lord  Den- 
man,  a  J..  1  Cramp..  M.  ft  R.  809.  818.  The 
least  locomotion,  with  readiness  of  equip- 
ment and  clearance,  satisfies  a  warranty  to 
MIL  S  Bam.  A  AdoL  514. 

SAILING  INSTRUCTIONS.    In  maritime 

law.  Written  or  printed  directions,  deliv- 
ered by  the  commanding  officer  of  a  convoy 
to  the  aeveral  masters  of  the  ships  under 
his  care,  by  which  they  are  enabled  to  un- 
derstand and  answer  his  signals,  to  know 
the  place  of  rendezvous  appointed  for  the 
fleet  in  case  of  dispersion  by  storm,  by  an 
onemy.  or  by  any  other  accident 

Without  sailing  instructions,  no  vessel  can 
have  the  full  protectioo  and  benefit  of  con- 
voy. lianAi.  Tns.  MB. 

SAILORS,  Seamen;  mariners.  See  "Sea- 
maa." 

SAINT  MARTIN  LE  GRAND,  COURT  OP. 

A  writ  of  error  formerly  lay  from  the  sher- 
iff's courts  in  the  city  of  London  to  the  court  j 
Of  hoatiaga,  before  the  mayor,  recorder,  and 


sherifts.  and  thence  to  justices  appointed  bj 
the  royal  eommlaalon.  who  tiaed  to  sit  la 

the  church  of  St.  Martin  le  Grand,  and  from 
the  judgment  of  those  justices  a  writ  o£ 
error  lay  immediately  to  the  honae  Of  lorda. 
Fitsh.  Nat  Brev. 

SAINT  SIMONISM.  An  elaborate  form  of 
nonoommonistic  socialism.  It  is  a  scheme 
which  does  not  contemplate  an  equal,  bat  aa 

tinrqnal.  division  of  the  produce.  It  does  not 
propose  that  ail  sliould  be  occupied  alike, 
but  differently,  according  to  their  vocation 
or  capacity;  the  function  of  each  being  aa- 
signed,  like  grades  in  a  regiment,  by  the 
hoii  of  the  dirf'(  ting  authority,  and  the 
remuneration  being  by  salary,  proportioned 
to  the  Importance.,  in  the  eyes  of  that  «§> 
thorl^.  of  the  function  Itself,  and  the  mei^ 
its  of  the  person  who  fulfills  it.  1  Mill,  PoL 
Bcon.  268. 

SAID  (Law  Lat.)    In  Oothic  law.  The 

ministerial  officer  of  a  court  or  magl^rate. 
who  brought  parties  into  court  (qui  reoa 
protidj-it  ill  jii(li'iinii) .  and  iX'iiited  the  or- 
ders of  his  superior.  Spelman  thinks  the 
word  may  be  derived  from  the  Sasnm  Mgot, 
or  saioi.  a  staff,  giving  it  the  aeoae  of  the 
modern  "tipstaff." 

SAIREMENT  (Law  Fr.)  An  oath.  Kel- 
ham. 

SAISIE  ARRET.  In  French  law.  An  at- 
tachment of  property  la  the  poMoeetoa  of 
a  third  person. 

« 

SAISIE  EXECUTION.  In  French  law.  A 
writ  of  execution  by  which  the  creditor 
placea  nnder  the  enatody  of  the  law  the  mov> 

ables  of  his  debtor,  which  are  liable  to  seiz- 
ure, in  order  that  out  of  them  he  may  ob> 
tain  payment  of  the  debt  due  by  him.  Code 
Prac.  La,  art.  641;  Dalloz.  It  Is  a  w  rit  very 
similar  to  the  /leri  facia*  of  the  common 
law. 

SAISIE  FORAINe.  In  French  law.  A  per- 
mission given  by  the  proper  judicial  ofRror 
to  authorize  a  creditor  to  seize  the  property 
of  his  debtor  in  the  di.strict  which  he  inhab- 
its. Dalloz.  It  has  the  effect  of  an  attach- 
ment of  property,  which  is  applied  to  the 
payment  of  the  debt  dvo. 

SAISIE  GAGERIE.  In  French  law.  Acon- 

"servatory  act  of  execution,  by  which  the 
owner  or  principal  lessor  of  a  house  or  farm 
causes  the  furniture  of  the  house  or  farm 
leased,  and  on  which  he  has  a  lien,  to  ba 
seized,  in  order  to  obtain  the  rent  due  to 
him.  It  is  similar  to  the  "dlatrOMT*  of  the 
common  law.  Dalloz. 

SAISIE  IMMOBILIERE.  In  French  law.  .\ 
writ  by  which  the  creditor  puts  in  the  cus- 
tody of  the  law  the  immovables  of  his  debt- 
or, that  out  of  the  proceeds  of  thetr  sale  hm 
may  be  paid  his  demand. 

SAiSINA  (Law  LaL)  An  old  form  of  «riil^ 
laa  fq,  t>.> 
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SAKE.  In  old  EngUsh  law.  A  lord's  right 
Of  ^"^^^"g  his  tanaato  in  bit  eonrt  BMlw. 
146. 

AooolttaiiM  of  suit  at  oonnty  coorto  and 
hundred  oonrU.  Fleta,  Uh.  1,  e.  47»  S  7. 

•ALADINE  TENTH.  A  tax  Imposed  in 
England  and  France,  in  1188,  by  Pope  In- 
nocent III.,  to  raise  a  fund  for  the  crusade 
undertaken  by  Rifhard  I.,  of  England,  and 
Philip  Augustus,  of  Franco,  against  Saladin, 
sultan  of  Egypt,  then  going  to  besiege  .Feru- 
aalem.  By  this  tax,  every  person  who  did 
not  enter  hlmaelf  a  crasader  was  obUgad  to 
pay  a  tenth  of  hia  yearlv  n  venue,  and  of 
the  value  of  all  his  movables,  except  his 
wearing  apparel,  books,  and  anna.  Tho  Car- 
thusians. Bernardinea,  and  soma  other  re- 
ligious persons,  were  exempt.  Gibbon  re- 
marks that  when  the  necessity  for  this  tax 
no  longer  existed,  the  church  stlU  dung  to 
it  as  too  IneratlTo  to  bo  abandoned,  and 
thus  arose  the  tithing  of  ecclesiastical  bene- 
fices for  the  pope  or  other  sovereigns.  Euc. 
Land. 

8AI.ARiUM  (Lat.  from  ml,  salt). 

 In  the  Civil  Law.  An  allowanco  of 

provisions.  Calv.  Lex. 

A  Stipend,  wages,  or  compensation  for 
service.   Id.;  Dig.  7.  L  7.  2;  Id.  44.  7.  61.  1. 

An  annual  allowance  or  componsatlott.  Id. 

 In  Old  European  Law.    The  rents  or 

profits  of  a  ,s(7/(/.  hall  or  house.  Cowell. 

SALARY.  A  reward  or  recompense  for 
services  performed. 

It  is  applied  to  the  reward  paid  to  a  pub- 
lic officer  for  the  performance  of  his  ofBclal 

dutl*  s 

Salary  is  also  applied  to  the  reward  paid 
for  tho  performanoo  of  other  aervlcoa;  but 

if  it  be  not  fixed  for  each  year,  it  Is  called 
"honorarium.  "  Poth.  ad  I'and.  According  to 
M.  Duvergier.  the  distinction  between  "hon- 
orarium" and  "salary"  la  this:  By  the  tor- 
met  la  nnderatood  the  reward  given  to  the 
most  elevated  profe.sslons  for  sorvires  per- 
formed: and  by  the  latter,  the  price  of  hir- 
ing of  domestic  servants  and  workmon.  19 
Tonllier.  Dr.  Civ.  n.  268.  p.  292.  note. 

There  is  this  rlifferonre  between  "salary" 
and  "pricp,"  the  former  is  the  reward  paid 
for  services  or  for  the  hire  of  things;  the  lat- 
tor  la  the  consideration  paid  for  a  thing 
aold.    Lec.  Elm.  5?  907.  908. 

"Salary"  and  "wages"  have  been  held  to 
bo  ^onymouB  (24  Fla.  29).  bat  In  other 
cases,  distinctions  have  been  suggested. — 
one.  that  salary  is  per  annum  compensation 
(42  Alb.  Law  J.  332 1 ,  and  another,  that  the 
difference  lies  in  the  more  or  less  honorable 
eharaetor  of  tho  aerrlcea  for  whldi  they  are 
paid.  99  Pa.  St  649. 

SALE.  An  agreement  by  wliich  mn'  of  two 
contracting  parties,  called  the  "seller,"  gives 
a  thing  and  paaaea  tho  title  to  It,  In  ex- 
change for  a  certain  price  in  rtirrent  money, 
to  the  other  party,  who  is  callfMl  flic  "hjiyer  " 
or  "purchaser,"  who.  on  his  part,  agrees  to 
pay  such  price.  Pardessus,  Dr.  Com.  note 
6;  Noy,  Max.  c  42;  Shop.  Touch.  244;  2 
Kant,  Comm.  268;  Path.  Vente,  not*  L  A 


transfer  of  the  absolute  or  general  property 
in  a  thing  tor  a  piloa  In  monegr.  BonJ* 
Sales,  i  1. 

This  contract  dlffOra  from  a  bartor  or  oz- 

change  in  this,  that  In  the  latter  the  price 
or  consideration,  instead  of  being  paid  In 
money,  is  paid  in  goods  or  merchandise  sus- 
ceptible of  a  valuation.  8  Salk.  157;  12  N. 
H.  390;  10  Vt.  4BT.  It  diflera  from  "Accord 

and  satisfaction  "  heraupe  in  that  contract 
the  thing  Is  given  for  the  purpose  of  quiet- 
ing a  claim,  and  not  for  a  price.  An  oner- 
ous gift,  when  the  burden  it  imposes  Is  the 
payment  of  a  sum  of  money,  is.  when  ao- 
l  epted.  in  th.'  iiaiiiii'  of  a  .^ale.  When  par- 
tiUon  is  made  between  two  or  more  joint 
owners  of  a  chattel.  It  would  aeem  tho  con- 
tract  is  in  the  natura  Of  a  barter.  Saa  11 
Pick.  (Mass.)  311. 

(1)  An  absolute  sale  is  one  made  and 
completed  without  any  condition  whatever. 

(2)  A  conditional  sale  is  one  which  de- 
pends for  its  validity  upon  the  fulfillment 
of  some  condition.  See  4  Wash.  C.  C.  (U. 
8.)  588;  10  Pick.  (Ifoaa.)  S22:  18  Johna.  (N. 
Y.)  141;  8  Vt  154;  2  Rawle  (Pa.)  326; 
Coze  (N.  J.)  292;  2  A  K.  Marsh.  (Ky.)  430. 

(8)  A  forced  sale  la  one  mado  wtttiont 
the  consent  of  the  owner  of  the  property, 
by  some  officer  appointed  by  law,  as  by  a 
marshal  or  a  sherilT.  in  obedience  to  tho 
mandate  of  a  competent  trlbunaL  This  salo 
has  the  effect  to  transfer  all  tho  rights  tho 
owner  had  in  the  property,  but  It  does  not, 
lilie  a  voluntary  sale  of  personal  property, 
guaranty  a  title  to  the  thing  aold;  It  mstttf 
transfers  the  rights  of  the  person  as  whose 
property  it  has  been  seized  This  kind  of  a 
sale  is  sometimes  called  a  "Judicial  sale." 

(4)  A  private  sale  is  one  made  voluntar 
rily.  and  not  by  anetion. 

(.5)  A  public  sala  la  one  made  at  auction 
to  the  highest  bidder.  Auction  sales  some- 
times are  voluntary,  as,  when  tho  owner 
chooses  to  sell  his  goods  In  this  way.  and 
then  as  between  the  seller  and  the  buyer  the 
usmil  rules  relating  to  sales  apjdy;  or  they 
are  involuntary  or  forced,  when  the  same 
rules  do  not  apply. 

(6)  A  voluntary  sale  is  one  made  freely 
without  constraint  by  the  owner  of  the  thing 
old.  This  Is  tho  common  case  of  sales,  and 
to  this  class  tho  general  rules  of  the  law  of 

sale  apply. 

SALE  AND  RETURN.  When  goods  are 
sent  from  a  manufacturer  or  wholesale  deal- 
er to  a  retail  trader,  in  the  hope  that  ho 
may  purchase  them,  with  the  understanding 
that  what  he  may  choose  to  take  he  shall 
have  as  on  a  contract  of  sale,  and  what  he 
does  not  take  ho  will  retain  aa  a  oonalgneo 
for  the  owner,  the  goods  are  Aid  tO  have 
been  sent  on  ".sale  and  return." 

The  goods  taken  by  the  receiver  as  on  salo 
will  be  considered  as  sold,  and  the  title  to 
them  Is  vested  In  the  receiver  of  them.  Tho 
uoods  be  does  not  buy  are  considered  as  a 
deposit  in  the  hands  of  the  receiver  of  them, 
and  the  title  Is  in  the  person  who  aent  them. 
1  Bell.  Comm.  (6th  Bd.)  268. 

SALS  NOTE.  A  memorandum  glTon  Ij  a 
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broker  to  a  seller  or  buyer  of  goods,  stating 
the  fact  that  certain  goods  have  been  aold 

by  him  on  acount  of  a  pprson  called  the 
"Beiler"  to  another  pers<ju  called  the  "buy- 
er." Sale  notes  are  also  called  "booght  and 
sold  not.  s  "    See  "Hmmtil  Note." 

8AI.FORO  HUNDRED  COURT  OF  REC- 
ord.   An  Inferior  and  local  court  of  record 

having  jurisdiction  in  personal  actions, 
where  the  debt  or  damage  son>;ht  to  be  re- 
covered does  not  exceed  £."111,  if  the  cause 
ot  action  arise  within  the  HuDdred  of  Sal- 
ford.  St  81  ft  82  Viet  e.  180;  2  Bxch.  346. 
See  *^andred." 

8ALIQUE  (orSALIC)  LAW.  The  name  of 
a  code  of  laws,  so  called  from  the  Salians,  a 
people  of  Germany  who  settled  In  Gaul  un- 
der thOir  king  Pharamond. 

The  most  remarkable  law  of  thi.s  code, 
which  is  sometimes  itself  called  the  Salic  law, 
is  that  which  regards  succession.  De  terra 
vera  mHoo  nulla  pcrOo  kaenditaH9  trantlt 

in  muliirfm.  svv/  hnr  virilis  aertu.s  nifjuirit : 
hoc  est.  filn  III  ipsa  haereditatv  surccduut. 
no  part  of  the  sallque  land  pa.s8os  to  females, 
but  the  males  alone  are  capable  of  taking; 
that  Is,  the  wna  succeed  to  tha  Inheritance. 
This  has  ever  excluded  females  from  the 
throne  of  France. 

SALOON.  The  ft  rni  docs  not  necessarily 
imply  a  place  for  the  sale  of  intoxicants,  86 
Tex.  364.  But  see  105  Mass.  40. 

SALT  SILVER.  One  penny  paid  at  tjie 
feast  day  of  St.  Martin,  by  the  tenants  of 
some  manors,  as  a  commutation  for  the  serv- 
ice of  carrying  their  lord's  salt  from  market 
to  bis  larder.  Par.  Ant  496. 

8ALU8  (Lat.)    Health;  prosperity:  safety. 

8ALUS  POPULI  EST  SUPREMA  LEX. 
The  safety  of  the  people  is  the  supreme  law. 
Bac.  Max.  reg.  12;  Broom.  Leg.  Max.  1;  13 
Coke,  189. 

8ALU8  UBI  MULTI  CONSILIARII.  In 
many  counsellors  there  Is  safMy.  4  Inst  1. 

SALUTE  (Lat  mltu).  A  gold  coin  stamp- 
ed Iqr  Henry  V.  in  France,  after  his  oon- 
Quests  there,  whereon  the  arms  of  England 
and  France  were  stamped  quarterly.  Stow. 

Chron.  fiSH:  Co  well. 

SALUTE M  (Lat.)  Health;  greeting;  pros- 
perity; salvation.  An  expression  of  saluta- 
tion used  by  the  Romans  in  the  commence- 
ment of  their  letters  or  epistles,  generally 
abbreviated.  K.  '('.  Plinius  Conifln,  T<i.  ito 
8U0.  S."  Plin.  Ep.  I.  6,  et  passim.  In  legal 
instruments,  It  was  written  at  length.  Titius 
Seio  MtilutciH,  Dig.  17.  1.  60.  IU9  UU  salu- 
tem.    Id.  59. 

A  formal  word  in  the  commencement  of 
Roman  deeds  and  charters,  which,  during 
the  later  periods  of  the  empire,  were  writ- 
ten in  an  epistolary  form.  See  "Eplstola." 
After  Christianity  had  become  established. 
galuicm  .'^ccnis  to  have  been  used  In  its  re- 
ligious sense  of  "salvation." 

A  formal  word  in  tlis  oommencement  of 


old  English  deeds,  probably  derived  from 
the  Roman  practice  above  noticed.  Omuibiu 
Christi  fldelibus  ad  quoa  praesentca  literae 
indeiitatac  pervenerint,  A.  de  B.  salutem  in 
Domino  scmpitrrtia n>  :  S  -mtis  itir  driHsse. 
t  lv.,  to  all  Christian  people  to  whom  these 
presents  [present  letters]  indented  shall 
come,  A.  of  B.  sends  greeting  [or  salvation]. 
In  our  I^rd  everlasting.   Lltt  §  372. 

.\  formal  word  invariably  used  in  the  ad- 
dress of  old  English  w^rlts,  which  conimem  ed 
in  the  epistolary  form.  Rex  rue  romili. 
etc..  aalutt'Tti.  the  klnp  to  the  sheriflC,  etc., 
greeting.  Reg.  Orig.  &  Jud.  per  tot.  Trans- 
lated "greeting."  and  retained  in  modern 
E:nglish  and  American  writs.  See  "Breve." 
Called  by  Pinch  tbe  "salutatton"  of  the  writ 
Finch,  Law,  bk.  4,  c.  1. 

SALVA  GARDIA  (Law  Lat.)  Safeguard. 
Reg.  Orlg.  26.   See  "Safeguard." 

SALVAGE.  In  maritime  law.  A  compen- 
sation given  by  the  maritime  law  for  serv- 
ice rendered  in  saving  property  or  rescuing 
it  from  impending  peril  on  the  sea  or 
wrecked  on  the  coast  of  the  sea,  or,  in  the 
United  States,  on  a  public  navigable  river  or 
lake,  where  interstate  or  foreign  commeros 
is  carried  on.  1  Sumn.  (  U.  S. )  210,  416;  12 
How.  (U.  S.)  466;  1  Blatchf.  (U.  S.)  420; 
5  McLean  (U.  S.)  859. 

Occasionally  used  to  designate  the  prop- 
erty saved.  2  Pbll.  Ins.  §  1488;  2  Pars.  Mar. 
Law.  595. 

There  are  three  things  essential  to  the 
right  to  salvage: 

(1)  The  peril.  In  order  to  found  a  title 
to  salvage,  the  peril  from  which  the  prop- 
erty was  saved  must  be  real,  not  speculative 
merely  (1  Cranch  (U.  S.J  1);  but  it  need 
not  be  8U1  h  that  escape  from  It  by  any  other 
means  than  by  the  aid  of  the  salvors  was 
impossible.  It  is  sufficient  that  the  peril  was 
something  extraordinary,— something  differ- 
ing In  kind  and  degree  from  the  ordinary 
perils  of  navigation.  1  Curt.  [U.  S.]  358: 
2  Curt.  I U.  S.]  350.  .\11  services  rendered 
at  sea  to  a  vessel  in  distress  are  salvage 
services.  1  W.  Rob.  Adm.  174;  8  W.  Rob. 
.\dm.  71.  But  the  peril  must  be  present  and 
pending,  not  future,  contingent,  and  conjec- 
tural. 1  Suniii.  (I'.  S.  t  2ir,;  3  Hagg.  Adm. 
344.  It  may  arise  from  the  sea.  rocks,  flre, 
pirates,  or  enemies  (1  Cranch  lU.  S.]l).  or 
from  the  sickness  or  death  Of  the  CPSW  OT 
master  (1  Curt.  \  V.  S.J  376;  2  Wall.  Jr.  [U. 
S.l  59:  1  Swab.  84). 

(2)  The  saving,  in  order  to  give  a  title 
to  salvage,  the  property  must  be  effectually 
saved;  it  must  he  brought  to  some  port  of 
safety,  and  it  must  be  there  in  a  state  capar 
ble  of  being  restored  to  the  owner,  before  the 
service  can  be  deemed  completed.  1  Sumn. 
(U.  S.)  417;  1  W.  Rob.  Adm.  829,  406.  It 
must  be  saved  by  the  Instrumentality  Of  the 
asserted  salvors,  or  their  services  must  COn- 
tribute  in  some  certain  degree  to  save  It  (4 
Wa.sh.C.C.[U»8.J  661;  01c.Adm.LU.S.J  462); 
though,  if  the  services  were  rendered  on  the 
request  of  the  master  or  owner,  the  salvor 
is  entitled  to  salvage,  though  the  services 
were  dight,  and  the  property  was  sared 
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mainly  by  a  providential  act  (5  McLean  [U. 
&]  359;  1  Newb.  Adm.  lU.  S.]  130;  2  W.Rob, 
▲dm.  91;  Bee.  Adm.  itS.  S.]  90;  9  Lend.  Jur. 

119). 

{'A)  The  place.  In  England  it  has  been 
held  that  tbe  aerTices  must  be  rendered  on 
the  high  seas.  or.  at  least,  extra  corpus  comi- 
tatus.  in  order  to  give  the  admiralty  court 
jurisdiction  to  decree  salvaK''.  'mt  in  this 
country  it  is  held  that  the  district  courts  of 
the  United  States  bare  Jnrlsdtctlon  to  de- 
cree salvasp  for  services  rendered  on  tide 
waters  and  on  the  lakes  or  rivers  where  In- 
terstate or  foreign  commerce  is  carried  on, 
although  infra  cofptM  comitatut.  12  How. 
(U.  8.)  4<6;  1  BlBtdif.  (U.  S.)  420;  6  Mo- 
Lmw  (U.  8.)  S69. 

•ALVAQE  CHARGES.  In  insurance.  AU 
those  costs,  eipenseit  and  charges  necessari- 
ly incurred  in  and  about  the  saving  and 

prPBervatlon  of  tho  property  imperilled,  and 
which,  if  the  property  be  insured,  are  eventu- 
ally borne  by  tb»  midsnrrlten.  Ster.  At.  e. 
a.  1 1. 

SALVAGE  LOSS  That  kind  of  loss  which 
It  Is  presumed  would,  but  for  certain  serv- 
ices rendered  and  exertions  madSb  Ivfe  be- 
come a  total  loss.  It  also  means,  among 
underwriters  and  average  adjusters,  a  mode 
of  settling  a  loss,  under  a  policy,  in  cases 
where  the  goods  have  been  necessarily  sold 
«t  a  port  riiort  of  the  port  <a  desttnaflon. 
in  consequence  of  the  perils  Insured  against. 
In  such  cases,  though  the  property  be  not 
abandoned  to  the  underwriter,  the  principle 
ot  abandonment  is  assumed  in  the  adjust- 
ment of  the  loss.   The  underwriter  pays  a 

total  loss.  The  net  proroeds  of  the  sale  of 
the  goods,  after  deducting  all  expenses,  are 
rrtalned  by  the  assured,  and  he  credits  the 
underwriter  with  the  amooat.  S  Phil.  Ins. 
i  1480;  Stev.  A  v.  c.  2.  §  1. 

SALVAGE  SERVICE.  In  maritime  law. 
Any  aerrloe  rendered  in  saving  property  on 
the  sea.  or  wrecked  on  tbe  coast  of  the  sea. 
Story.  J..  1  Sumn.  (U.  S.)  210. 

SALVIAN  INTERDICT.  See  "Interdictum 
3alTianum.** 

•ALVO  (Lat.)  Saving;  excepting;  with- 
out prejudice  to.  Salvo  me  et  fiaeredibut 
meis,  except  me  and  my  heirs.  Salvo  jure 
cufuslibett  ivlthOQt  prefadlee  to  tlie  rights  of 

any  one. 

SALVOR.  In  maritime  law.  A  person  who 
flSTes  property  or  reecues  it  from  impending 

peril  on  the  sea  or  when  wrecked  on  the 
coast  of  the>8ea,  or.  In  the  United  States,  on 
•  public  naTigable  river  or  lake  where  inter- 
state commerce  is  carried  on,  and  who  is 
under  no  pre-existing  contract  or  obligation 
of  duty  l)y  his  relation  to  tlic  i)r()i)«  rty  to 
render  such  services.  1  Uagg.  Adm.  236;  l 
Odrt  iV.  8.)  S78. 

tALVUS  PLEQIUS  (Law  Lat)    A  safe 

pledge:  called,  also,  "ccrtue  plegtua/*  ft  ture 

pledge.   Bracton,  fol.  160b. 

SAMPUfi.  A  email  quantity  of  any  com- 


modity or  merchandise,  exhibited  as  a  speci- 
men of  a  larger  quantity,  called  the  "buHL** 
When  a  sale  Is  made  by  sample,  and  It 
afterwards  turns  out  that  the  briik  does  not 
correspond  with  it,  tbe  purchan^^s  not.  in 
general,  liound  to  take  the  property  on  a 
compensation  being  made  to  him  for  the  dif- 
ference. 1  Campb.  lU?.  See  2  East.  314;  4 
Campb.  22;  9  Wend.  (N.  V.)  20;  12  Wend. 
(N.  Y.)  413.  566;  5  Johns.  (N.  Y.)  395;  6 
N.  T.  78.  96;  18  Blank  U9s  8  Nott  «  Ilea 
(S.  c  )  688;  8  Rftwle  (Fft.)  87;  14  Heea.  * 

W.  fu'l. 

SANAE  MENTIS  (Lat.)  In  old  English 
law.  Of  sound  mind.  Fleta.  lib.  8,  c  7,  fl. 

SANCTIO  (Lat.)  In  the  civil  law.  That 
part  of  a  law  by  which  a  penalty  was  or* 
dained  against  those  who  should  violate  IL 
last  8. 1. 10. 

SANCTION.   That  part  of  a  law  whirVi  ui 
flicts  a  penalty  for  its  violation,  or  bestows 
a  reward  for  its  observmno^  Sanctions  are 

of  two  kinds. — those  which  redress  civil  In- 
juries, called  "civil  sanctions,"  and  those 
which  punish  crimes,  called  "penal  saniy 
tions."  1  Hoffm.  f-eg.  Outl.  279;  Ruther- 
forth,  Inst.  bk.  2.  c.  6,  (  6;  Toullier.  Dr. 
dT.  tit.  preL  88;  1  BL  Oomm.  68. 

SANCTUARY.   A  place  of  refuge,  where 
the  process  of  the  law  cannot  be  executed. 
Sanctuaries  may  be  divided  Into  religious 

and  civil.  The  former  were  very  common  in 
Europe, — religious  houses  atCording  protec- 
tion from  arrest  to  an  persons,  whether  ac- 
cused of  crime  or  pursued  for  debt.  4  Bl. 
Comm.  332.  This  kind  was  never  known  In 
the  United  States. 

Civil  sanctuary,  or  that  protection  which 
Is  afforded  to  ft  man  by  his  own  house,  was 
always  respected  In  this  country.  The  house 
protects  the  owner  from  the  service  of  all 
( ivil  process  in  the  first  Instance,  but  not 
if  be  is  once  lawfully  arrested  and  takes 
refuge  in  his  own  house.  See  "House;"  "Ar- 
rest. " 

No  place  affords  protection  from  arrest  in 
criminal  casesi  A  man  may,  therefore,  bo 
arrested  In  his  own  house  In  such  cases,  and 
the  doors  may  be  broken  for  the  purpose  of 
making  the  ftrrsftt  See '*Anrsat'' 

•ANCTU8,  or  SANCTUM  (Lat  flrom  wo- 

cire).  In  the  civil  law.  That  which  is 
guarded  and  fenced  round  against  injury 
(quod  ab  injuria  hominum  defensum  atque 
munitum  eat).  Dig,  1.  8,  pr.  Derived  by 
Marclan,  in  the  Digests,  from  sa^mfna. which 
were  certain  herbs  carried  by  the  legates  of 
the  Roman  people  to  secure  them  from 
harm.  Id.  |  1. 

SAND  QAVEI..  A  payment  due  to  the 

lord  of  the  manor  of  Rodley.  in  the  county 
of  Gloucester,  for  liberty  granted  to  the  ten- 
ants to  dig  sftiid  lor  tktir  oommoo  use.  Oow- 
elL 

SANE  (Law  Pr.  and  Eng.;  from  Lat.  fn- 
nus).  Sound.  De  tton  sane  memorie,  of  un- 
sound memory,  man  compos  menus.  Lttt  | 
406. 
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8ANQ,  or  BANC  Blood.  These  words  are 
nearly  otaolete. 

SANGUINE,  or  MURREY.  An  luraldir 
term  tor  "blood  color,"  called,  In  the  arms 
of  vrlnces,  "dracon's  tail,"  and,  In  those  of 

lords,  "sardonyx."  It  is  a  tincture  of  vrry  in- 
frequent occurrence,  and  not  recognized  by 
mme  writers.  In  engraving,  it  is  denoted  by 
numerous  lines  In  saltire.  Wharton. 

8ANGUINEM  EMERE  (T.at.)  In  feudal 
law.  A  redemption  by  villeins,  of  tbdr  blood 
or  tenure,  in  order  to  become  freemen. 

SANQUINtS  CONJUNCTIO  BENEVOLEN- 

tia  devlncit  homines  et  caritate.  A  tie  of 
blood  overcomes  men  through  benevolence 
and  family  affection.  6  Johns.  Ch.  (N.  T.) 
1.  13. 

8ANi8.  A  kind  of  punishment  among  the 
Greeks^  Inflicted  by  binding  the  malefactor 
fast  to  a  piece  of  wood.  Bnc.  Load. 

SANITARY  AUTHORITIES.  In  the  Eng- 
lish law  bodies  having  Jurisdiction  over  their 
respective  districts  in  regard  to  sewerage, 
drainage.  8<avenK'int:,  the  supply  of  water, 
the  prevention  of  nuisances  and  offensive 
trades,  etc.,  all  of  which  come  under  the 
head  of  "sanitary  matters"  in  thn  si>ecial 
sense  of  the  words.  Sanitary  authorities  al- 
so have  jurisdirtion  in  matters  coming  under 
the  head  of  "local  government"  {q.  v.)  Pub- 
lic Health  Act  18T6,  passim. 

SANITY.  The  state  of  a  person  who  has 

a  sound  understanding:  the  reverse  of  In- 
sanity {g.  V.) 

SANS  CEO  QUE.  The  same  as  abnuue  hoc 
(q.  T.) 

8AN8  IMPEACHMENT  DE  WAST  (Law 

Fr. )  Without  impeachment  of  waste.  Lltt. 
§  l')2.    See  "Absque  Impetitione  Vasti." 

SANS  NOMBRE  (Fr.  without  number).  In 
English  law.  A  term  need  In  relation  to  the 

right  of  putting  animals  on  a  common.  The 
term  common  saiis  nomhre  does  not  mean 
that  the  beasts  are  to  be  innumerable,  but 
only  indefinite,  not  certain  (WiUes,  227); 
but  they  are  limited  to  the  commoner's  own 
comninnahle  cattle,  levntit  rt  <<mihiinr.  upon 
his  land».  or  as  many  cattle  as  the  land  of 
the  commoner  can  keep  and  maintain  In 
winter.  2  Brownl.  101;  Ventr.  54;  5  Term 
R.  48:  1  Wm.  Saund.  28.  note  4. 

SANS  RECOURS  (Fr.  without  recourse). 
Words  which  are  sometimes  added  to  an  in- 
dorsement by  the  indorsee  to  avoid  incur- 
ring any  liability.  Chit.  Bills.  17!i:  7  Taiint. 
160;  3  Cranch  (U.  S.)  liO:  7  ('ranch  (  U.  S.) 
159;  12  Mass.  172;  14  Serg.  A  R.  (Pa.)  325. 
See  "Without  Recourse." 

SAPIENS  INCIPIT  A  FINE;  ET  QUOD 
primum  est  In  intentione,  ultinnum  est  in 
executione.  A  wise  man  begins  with  the 
last:  and  what  Is  first  in  Intention  is  last  in 
execution.  10  Coke.  26. 


BAPIENB  OMNIA  AGIT  CUM  CON8ILIO. 
A  wise  man  does  eTerythins  advisedly.  4 

Inst.  4. 

SAPIENTIA  LEGIS  NUMMARIO  PRETIO 
non  est  aestlmanda.  The  wisdom  of  the  lav 
cannot  be  valued  by  money.  Jenk.  Cent.  Cas. 

168. 

SAPIENTtS  JUDICIS  EST  COQITARE 
tantum  sibi  esse  permissum,  quantum  com- 
missum  et  creditum.  It  is  the  duty  of  a  wise 
Judge  to  think  80  much  only  permitted  to 
him  as  Is  committed  and  intmsted  to  him. 
4  Inst.  163. 

SARCULATURA  (Law  Lat.)  In  old  rec- 
ords.    Weeding  rorn;  a  tenant's  SSrvlco  Of 

weeding  for  the  lord.  Cowell. 

SART.  In  old  English  law.  A  piece  of 
woodland,  turned  into  arable.  Cowell.  See 
"Assart" 

SARUM  (Law  Lat.)  In  old  rtcords.  ThO 
city  of  Salisbury  in  HJngland.  Spelman. 

SA8INE.  In  Scotch  law.  The  symbolical 
dellvMy  of  land,  answerins  to  the  livery  of 
seisin  of  the  old  English  law.  4  Kent.  Comm. 

459. 

8ASS0NS.  The  corruption  of  Sa.xons.  A 
name  of  contempt  formerly  given  to  the  Eng- 
lish, while  they  affected  to  be  called  "An* 
gles.**  They  are  still  so  <»lled  by  the  Welsh. 

8ATIS0ARE.  In  the  civil  law,  to  guar- 
anty the  obligntion  of  a  principal. 

8ATI8DATI0  (I.at.  s<iti^.  and  ilare).  In 
civil  law.  Security  given  by  a  party  to  an 
action  to  pay  what  might  be  adjudged 

against  him.  It  Is  a  satisfactory  security,  in 
opposition  to  a  naked  security  or  promise. 
Vleat;  8  BL  Comm.  291. 

SATISFACTION  (Lat.  Mti»,  enough,  fa^ 
cto,  to  do^  to  make).  In  practice.  An  entry 
made  on  the  record,  by  which  a  party  In 

whose  favor  a  judgment  was  rendered  de- 
clares that  he  has  been  satisfied  and  paid. 

SATISFACTION  PIECE.  In  English  prac- 
tice. An  Instrument  of  writing  in  which  it 

is  declared  that  satisfaction  is  acknowledged 
between  the  plaintiff  and  defendant.  It  is 
signed  iiy  thf  attorney,  and  on  its  production 
and  the  warrant  of  attorney  to  the  clerk  of 
the  Judgments,  satisfaction  is  entered  on 
payment  of  certain  fees. 

SATISFACTORY  EVIDENCE.  That  wliich 
is  sufficient  to  induce  a  belief  that  the  thing 
is  true;  in  other  words,  it  is  crsdible  evl> 
denoe.  8  Boav.  Inst  note  8049. 

SATISFIED  OUTSTANDING  TERM. 
Where  a  long  term  had  been  created  in  trus- 
tees to  raise  money  for  a  purpose,  and  the 

money  had  been  paii!  Imt  tlie  trustees  had 
not  released  to  the  rrcelioiiler.  and  the  lease 
had  not  provided  for  its  own  extinguish- 
ment on  the  purpose  liecoming  satisfied,  the 
estate  so  remaining  in  the  trustees  was 
called  a  "satisfied  outstanding  term."  It 
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to  be  a  mode  of  protecting  the  rightful 
owner  of  the  freehold,  but  the  estate  was 
aboUsbed  by  8  ft  9  Vict  c.  112,  S  2.  and  It 
never  existed  In  the  United  States.  1  WMbb. 

Real  Prop.  •311. 

SATIUS  EST  PETERE  PONTES  QUAM 
•eeteri  rlvufos.  It  fo  better  to  seek  the  foun- 
tain than  fo  follow  rivuU-tP.  in  Toko.  US. 
It  is  better  to  drinli  at  the  fountain  than  to 
alp  In  the  atrsama. 

SATURDAY'S  STOP.  A  space  of  time 

from  ovpiij^oiiir  on  Satiirflay  till  Pun  rising; 
on  Monday,  in  whit  h  it  was  uot  lawful  to 
take  salmon  in  S('ot]an<l  and  the  northern 
parts  of  England.  Cowell. 

SAUNKEFIN  (Law  Fr.)  p:nfl  of  blood: 
failure  of  the  direct  line  in  successions. 
Spelman;  CowelL 

SAUVAQINE  (Law  Ft,)  WUd  animals. 
Dr  pf  xnomt  et  <le  wtre  tauvagUu,  Britt  c. 

33.  fol.  85. 

The  wild  disiwsition  of  an  animal  ifrni 
naturaj.  Me»  *i  ele  eschape  et  repreigne  la 
MuvofKne  en  son  nofarol  ettols;  Imt  If  It  es- 
rapi  and  resume  Ite  wUdness,  In  Its  natural 

estat*'.  Id. 

SAUVEMENT  (Law  Fr.)  Safely.  Sauce- 
munt  iwrict.  safelr  kqH*  Brltt  e.  87. 

SAVER*DK>FAULT.  To  ezcnse.  Termes 
de  la  L67. 

SAVING  THE  STATUTE  OF  LIMITA- 
tlons.  A  creditor  is  said  to  "save  the  statute 
of  linltattonS"  When  he  saves  or  preserves 

hk?  debt  from  being  barred  by  the  operation 
of  the  statute.  Thus,  in  the  case  of  a  simple 
contract  debt,  if  a  creditor  commence  an  ac- 
tion for  its  recovery  within  six  years  from 
the  time  when  the  cause  of  action  accrued, 
lie  win  he  in  time  to  save  the  statute. 

SAVINGS  BANKS.  In  Americ  an  law.  In 
stitutions  for  the  safe  custody  and  increase 
of  the  savings  of  the  industrious  poor,  and 
persons  of  small  means.  They  are  banks  to 
receive  deposits  of  money,  however  amail, 
which  to  to  accmanHto  at  Intarsst,  «id  to 
be  paid  out  to  the  depoeltors  as  rsQUlred. 

SAVOUR.   To  partake  of  the  nature  of; 

to  l)t>ai  affinity  to. 

SAVOY.  One  of  the  old  privileged  places, 
or  sanetaarisa.  4  Steph.  Oomm.  (7th  Ed.) 
227.  note. 

SAXON  LAGS.  The  law  of  the  West  Sax- 


SCt  or  SOIL.  An  abbreviation  for  "$cUi- 
eet,**  that  Is  to  saj. 

8CABINI.    In  old  European  law.  The 

Juiltrt  s  or  assessors  of  the  judges  in  the 
court  held  by  the  count.  Assistants  or  as- 
aoctates  of  the  count;  ofRcers  under  the 
count.  The  permanent  selected  judges  of 
the  Franks.  .Indges  among  the  Germans. 
FrankR,  and  Lombards,  who  were  held  In 
peculiar  esteem.  Spelman. 


8CACCARIUM.  A  (  hequered  doth,  resenh 
bllng  a  chese  board,  which  covered  the  ta* 
ble  in  the  exchequer,  and  on  which,  when 
certain  of  the  kinp's  arroimts  were  made  up, 
the  gums  were  marked  and  scored  with 
counters.  Hence  the  court  of  exehsquer,  or 
niria  HcaccoriU  derived  Its  name.    S  BL 

Comm.  44. 

8CALAM.  The  old  way  of  paying  money 
Into  the  exchequer.  Cow^ 

SCALE.  In  early  American  law.  To  ad* 

jiist,  graduate,  or  value  according  to  a  scale. 
"The  (  ourt  scaled  the  debt."  Marshall,  arg. 
2  Wash.  ( Va. )  5.  A  term  used  after  the 
establishment  of  American  independence,  to 
signify  a  process  of  adjusting  the  dllference 
in  value  between  paper  mone>-  and  specie, 
rendered  necessary  by  the  great  depreciation 
of  the  former.  The  act  of  assembly  of  Vir- 
ginia of  February  10.  1781,  establishing  a 
scale  of  depreciation,  and  declaring  that  outr 
standing  current  money  contracts  should  be 
regulated  by  such  scale,  as  at  the  date  of 
such  contracts.  Is  called  "An  act  for  scaling 
paper  money  contracts."  2  Wash.  (\'a.) 
[41]  52;  Id.  [98.  127;  Id.  [103,  1U4]  132, 
ISi. 

SCALPER,  or  SCALPINa  See^OamhUng 

Contract" 

SCAMNUM  (or  SCANNUM)  CADUCUM 
(Law  Lat)  In  old  records.  The  cu<^ns 
Stool,  or  ducking  stooL  GowelL 

SCANDAI.^  A  scandalous  verbal  report  or 
rumor  respecting  some  person. 

SCANDALOUS  MATTER.  In  equity  pleid- 
ing.  Unnecessary  matter  criminatory  of  the 
defendant  or  any  other  person,  alleged  in  the 
bill,  answer,  or  other  pleading,  or  in  the 
Interrogatories  to  oc  answers  by  witnessea 
Adams.  Eq.  306.  Ifstter  which  is  relevant 
can  never  be  scandalous  (Story,  Eq.  PI.  § 
270;  15  Ves.  477);  and  the  degree  of  role 
vancy  is  of  no  account  in  determining  the 
question  (Cooper,  Eq.  PI.  19;  2  Ves.  Jr.  24;  6 
Ves.  514;  11  Ves.  25fi;  If)  Ves.  477).  Where 
scandal  is  alleged,  whether  in  the  bill  (2 
Ves.  Jr.  6S1),  answer  (Mitf.  Bq.  Fl.  {Jmrnxf 
Ed.l  31.*?).  or  interrogatories  to  or  an  severs 
of  witnesses  (2  Younge  &  C.  44a).  it  will  be 
referred  to  a  master  at  any  time  (2  Ves.  Jr. 
631),  and,  by  leave  of  court,  even  upon  the 
application  of  a  stranger  to  the  snit  f6  Ves. 
514:  r.  Tleav.  Rolls.  X'J).  and  matter  found 
to  be  scandalous  by  him  will  be  expunged 
(Story.  Eq.  PI.  «|  266.  862;  4  Hen.  A  M. 
|Va.l  414).  at  the  cost  of  counsel  introduc- 
ing it.  in  some  cases  (Story.  Eq.  IM.  §  'IWC). 
The  presence  of  Sf-andalous  matter  in  the 
bill  is  no  excuse  for  its  being  in  the  answer. 
19  Me.  214. 

SCANDALUM  MAGNATUM  (Law  Lat. 

slander  of  trr^at  men).  In  old  English  law. 
Words  spoken  in  derogation  of  a  peer,  a 
judge,  or  other  great  ofDcer  of  the  realm.  1 
Vent.  60.  This  was  dlstln<  i  from  mere  slan- 
der in  the  earlier  law,  and  was  considered 
a  more  heinous  offense.  Buller,  N.  P.  4. 
See  2  Bl.  Comm.  124.   The  doctrine  never 
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prevailed  In  the  United  States  (ISl  Mass.' 
50).  and  is  said  to  be  obsolete  in  England 
(Odcen,  Ub.  4fc  SlMid.  186). 

8CAPELLARE  (Law  Lat.)  In  old  Buro- 
pean  law.  To  chop;  to  chip  or  iMOle.  8pel> 

man. 

SCAPHA  (Lat.)  In  the  Roman  law,  A 
boat;  a  lighter.  Dig.  14.  2.  4.  pr.  A  ship's 
boat  Id.  6.  1.  3.  1;  Id.  21.  2.  44;  Locc.  de 
Jur.  Mar.  lib.  1.  c.  2.  5  6. 

SCARA  (Law  Lat.)  In  old  European  law. 
A  troup  {turnitt)  ;  a  division  of  IB  WBKf.  A 
phalanx  (otnetM).  Spelman. 

8CAVAQE,  8CHEVAGE,  SCHEWAGE,  or 
SHEWAQC.  A  kind  of  toll  or  cus^ium.  ex- 
acted by  mayors,  sherlfls,  etc.,  of  merchant 
stnogers.  for  wares  showed  or  offered  for 
Mlo  within  their  liberties.  Prohibited  by  19 
Hen.  yil.  c  7.  CowolL 

SCAVAIDUS.  The  officer  wlio  collected 
the  scavage  money.  Cowell. 

8CEATTA,  or  SCA ETTA  (Saxon).   A  Sax- 
on coin,  of  less  denomination  than  a  shilling.  | 
SpetnuuB. 

•CHAN  PEHHY,  ftCHARN  PBNNY,  or 

•chom  penny.  A  nnnU  duty  or  compensa- 
tion. Cowell. 

SCHEDULE.  In  practice.  When  an  In- 
dictment is  returned  from  an  Inferior  court 
In  obedience  to  a  writ  of  certiorari,  the  state- 
ment of  the  previous  proceedings  sent  with 
it  is  termed  the  "echednle^"  1  Baimd.  SOta. 
note  2. 

Sdiednlee  are  aleo  frequently  annexed  to 

answers  in  a  court  of  equity,  and  to  depo- 
sitions and  other  documents,  in  order  to 
show  more  In  detail  the  matter  they  contain 
than  could  otherwise  be  conveniently  shown. 

The  term  it  frequently  used  Initcad  of  "in- 
vAtory." 

SCHEME.  In  EiikHsIi  law.  a  schrin.-  is  a 
document  containing  provisions  for  regulat- 
ing the  management  or  dlstrlbatlon  of  prop- 
erty, or  for  making  an  arrangement  between 
persons  having  conflicting  rights.  Thus,  In 
the  practice  of  the  chancery  division,  where 
the  execution  of  a  charitable  trust  in  the 
manner  directed  by  the  founder  to  difllcnit 
or  Impracticable,  or  roqulres  stipervision,  a 
scheme  for  tht>  manapicraent  of  the  charity 
will  be  settled  by  the  court.  Tud.  Char. 
Trusts.  257;  Hunt.  Eg.  248;  Danlell.  Oh. 
Prac.  1765. 

SCHETES.   Usury.  Cowell. 

8CHIREMAN.  Asherlff;  the  ancient  name 
for  en  earL 

SCHIMIENt  QBLD.  A  tax  paid  to  dier- 
iffs  for  keeping  the  fhlre  or  coanty  coart 

Cowell. 

SCHISM  BILL.  The  name  of  an  act  pass- 
ed In  the  reign  of  Queen  Anne,  which  re- 
strained Protestant  dissenters  from  educat- 
ing their  own  children,  and  forbade  all  tu- 


tors and  schoolmasters  to  be  present  at  any 
conventicle  or  dissenting  place  of  worship. 
Th»  queen  died  on  the  day  when  this  act 
was  to  have  taken  effect  (August  1.  1714). 
and  it  was  repealed  in  the  fifth  year  of  Gea 
1.  Wharton. 

801.  FA.  An  abbroTlation  of  •eirt  fmeim 

r.) 

SCIENDUM  (Lat.)  In  English  law.  The 
name  given  to  a  clause  Inserted  In  the  rec- 
ord, by  which  it  Is  made  "known  that  the 
Justice  here  in  court,  in  this  same  term, 
delivered  a  writ  thereupon  to  the  deiwty 
sherifT  of  the  cminfy  afon'saiil.  to  be  exe- 
cuted in  due  form  of  law.'    Lee,  Diet.  "Reo- 

ofd," 

SCIENDUM  EST  (I^t.  it  is  to  be  known, 
or  understood).  A  phrase  frequently  used 
In  the  civil  law.  In  the  commencement  of 

paragraphs  or  other  divisions  of  a  subject 
as  preliminary  to  some  explanation,  or  as 
calling  attention  to  some  particuhu*  rule. 

SrirnrUim  itmiuc  rst,  omnia  fidri  comini9»a 
pritnis  (t  tnportbuft  iiifirma  fuiase,  it  is  to  be 
known,  then,  that  all  trusts  were^  lA  ttatlr 
origin,  weak.   Inst.  2.  23.  1. 

SCIENTER  (Lat.  knowingly).  The  allega- 
tion of  knowledge  on  the  part  of  a  defend- 
ant or  piTson  accused,  which  Is  necessary  to 
charge  upon  him  the  consequences  of  the 
crime  or  tort 

A  man  may  do  many  acts  which  are  Justi- 
fiable or  not.  as  he  is  ignorant  or  not  igno- 
rant of  certain  facts.  He  may  pass  a  coun- 
terfeit coin,  when  he  is  ignorant  of  ita  ae- 
tng  counterfeit,  and  is  guilty  of  no  oOenae; 
but  if  he  knew  the  coin  to  be  counterfeit 
which  is  called  the  tdenter,  he  is  guilty  of 
passing  counterfeit  m<mey. 

8CIENTIA  SCiOLORUM  EST  MIXTA  l«> 

norantla.    The  knowledge  of  smattonr*  il 

mixed  ignorance.    8  Coke,  159. 

SCIENTIA  UTRIUSQUE  PAR  PARES 
contrahentes  fsclt.  Equal  knowledge  on  both 
sides  makes  the  contracting  paitiea  aqoaL  S 

Burrows,  1910. 

SCIENTII  ET  VOLUNTI  NON  FIT  INJU- 

ria.  A  wrong  la  not  done  to  one  who  kBOwa 
and  wiUa  it. 

SCILICET  (Lat.  srirr.  to  know,  liret.  it  Is 
permitted:  you  may  know;  translafed  by  '*to 
wit,"  in  its  old  s»>npf-  of  "to  know").  That 
is  to  say;  to  wit;  namely.  It  is  often  abbre- 
viated -tc."  or  -fdl.- 

It  is  a  clause  to  usher  in  the  sentence  of 
another,  to  particularize  that  which  was  too 
general  before,  distribute  what  was  too 
gross,  or  to  explain  what  was  doubtful  and 
obscure.  It  neither  increases  nor  dimin- 
ishes the  premises  or  habendum,  for  it  cr.  3 
nothing  of  itself.  It  may  make  a  restrictioa 
When  tb»  praoedlng  worda  way  Iw  restrata- 
ed.  Hob.  171;  1  P.  Wba  18;  Go.  Utt  im, 
i  note  1. 

When  the  scilicet  is  repugnant  to  the  pre- 
'  cedent  matter,  it  is  void;  for  example,  whea 
,  a  declaration  in  trover  states  that  Uie  plala- 
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tiff  on  the  third  day  of  May  was  possessed 
of  certain  goods  which,  on  the  fourth  day 
of  May,  lame  to  the  defendant's  hands,  who 
afterwards,  to  wit.  on  the  first  day  of  May. 
converted  them,  the  »ettic«t  WUT  rejected  as 
surpltif^a^o  Cio.  Jac.  488.  And  see  6  Bin. 
(.Pa.)  15;  u  Saund.  291,  note  1. 

Stating  material  and  traversable  matter 
under  a  scilicet  will  not  avoid  the  conse- 
t]uenee«  of  a  variance  (1  MeClel.  ft  T.  277; 
4  Taunt.  321:  6  Term  R.  462;  2  Bos.  &  P. 
170.  note  2;  1  Cow.  [N.  Y.]  67t;,  4  Johns. 
LN.  Y.|  450:  2  Pick.  [Mass.!  22:5);  nor  will 
tbe  mere  omiaaion  ot  a  scilicet  render  im- 
material matter  material  (2  Saund.  206a;  3 
Tferm  R.  68:  1  Chit.  PI.  27fi),  even  in  a 
Criminal  proceeding  (2  Campb.  307,  note). 
See  8  Term  R.  68:  8  Maule  ft  3.  178. 

SCINTILLA  (Lat.)  A  spark;  a  remaining 
particle;  the  least  partlrlc  "\  scintilla  ot 
equity."  Henley,  Lord  Keeppr.  1  W.  Bl.  180. 
■"There  Is  not  a  scintilla  of  intention,  upon 
the  face  of  the  will,  to  show  the  contrary." 
L.ord  Ellenborough.  11  Blast.  322.  "Not  a 
scintilla  of  benefit."  Id.;  1  Manle  ft  8.  908. 
See  6  Maule  &  S.  18u. 

SCINTILLA  JURIS  (LaL  a  spark  of  law 
or  right).  A  legal  fiction  resorted  to  for  the 

purpose  of  enabling  feoffees  to  uses  to  sup- 
port (onllngent  uses  when  they  come  into 
existence,  thereby  to  enable  the  statute  of 
uaea  (27  Hen.  VIII.)  to  execute  them.  For 
example,  a  shifting  uae;  a  grant  to  A.  and 
his  heirs  to  the  use  of  B.  and  his  heirs,  un- 
til C.  perform  an  act,  and  then  to  the  use 
of  C.  and  his  heirs.  Here  the  statute  exe- 
cutes the  uae  in  B.,  which,  being  coexten- 
alve  with  A.'a  seisin,  leaves  no  actual  seisin 
in  A.  When,  however,  C  performs  the  act, 

B.  *a  nae  ceases,  and  C.'s  springs  up.  and  he 
enjoys  the  tee  simple;  upon  which  the  ques- 
tion arises,  out  of  what  seisin  C.'s  use  is 
served.  It  is  said  to  he  served  out  of  A.'s 
original  seisin;  for  upon  the  ces.ser  of  Tl.'s 
use  it  is  contended  that  the  original  seisin 
reverted  to  A.,  for  the  purpose  of  serving 

C.  's  use,  and  is  a  possibility  of  seisin,  or 
scintilla  juris.  See  4  Kent,  Comm.  238  et 
seq.,  aiul  the  authorities  there  cited,  for  the 
learning  upon  this  subject;  Burton,  Real 
Prop.  48.  49;  Wilson,  Springing  Uaea.  69.  60; 
Waahb.  Real  Fropb 

SCIRE  DEBE8  CUM  QUO  CONTRAHIS. 
You  ought  to  know  with  whom  you  deal. 
11  Meea.  ft  W.  406.  682;  18  Meea.  ft  W.  171. 

SCIRE  FACIAS  (Lat.  that  you  make 
known).  The  name  of  a  writ  (and  of  the 
whole  proceeding)  founded  on  some  public 
record. 

Ita  principal  use  was  to  revive  a  judp- 
ment  on  which  execution  had  not  is.sued  for 
a  year  and  a  day  (see  "Revival"),  or  to  en- 
force some  obligation  of  record,  as  a  recog- 
nisance on  appeal  (24  Pa.  St.  69). 

Scire  facias  is  also  used  by  government 
as  a  mode  to  ascertain  and  enforce  the  for- 
feiture of  a  corporate  charter,  where  there 
is  a  legal  exiating  body  capable  of  acting, 
but  who  have  abased  their  power.  It  cannot, 


like  quo  irarrattfo  (which  is  applicable  to  all 
cases  of  forfeiture),  be  a|)plled  where  there 
is  a  boily  corporate  </>  iM'  o  only,  who  take 
upon  themselves  to  act,  but  cannot  legally 
exercise  their  powers.  In  scire  faciaa  to  for- 
feit a  cori)<)rate  charter,  (he  government 
must  be  a  party  to  the  suit:  for  the  judg- 
ment is  that  the  pai  tics  lie  ou.'^ti  il.  and  tli»' 
franchises  be  seized  into  the  hands  of  the 
government.  2  Kent.  Comm.  313;  10  Bam. 
&  C.  240;  Yelv.  ISd;  5  .Mass.  230;  16  Serg. 
&  R.  (Pa.)  140;  4  r.ill  &  J.  (Md.)  1;  9  Gill 
&  J.  (Md.)  365;  4  Gill  (Md.)  404. 

Sctre  /acta«  is  also  used  to  suggest  further 
breaches  on  a  bond  with  a  condition,  where 
a  Judgment  has  been  ol)tained  for  some,  but 
not  all.  of  the  breaches,  and  to  recover  fur- 
ther installments  where  a  judgment  has  been 
obtained  for  the  penalty  before  all  the  in- 
stallmenta  are  due.  1  Wm.  Saund.  58,  note 
1;  4  Md.  375. 

As  to  the  effects  of  the  Judgment,  and  the 
principle  of  forfeiture,  see  "(juo  Warranto." 

The  pleadings  in  scire  facias  are  peculiar. 
The  writ  recites  the  judgment  or  other  reo* 
ord,  and  also  the  suggestions  which  the 
plaintiff  must  make  to  the  court  to  entitle 
hlra  to  the  proceeding  by  scire  facias.  The 
writ,  therefore,  presents  the  plaintiff's  whole 
case,  and  constitutes  the  declaration,  to 
which  the  defendant  must  plead.  1  Blackf. 
(Ind.)  297.  And  when  the  proceeding  is 
used  to  forfeit  a  corporate  charter,  all  the 
causes  of  forfeiture  must  be  assigned  in  dis- 
tinct breaches  In  the  writ.  And  the  defend- 
ant must  either  disi  laim  the  charter,  or  de- 
ny its  existence,  or  deny  the  facts  alleged 
as  breaches,  or  demur  to  them.  The  sugges- 
tions In  the  writ  disclosing  the  foundation 
of  the  plaintiff  s  (  ase  must  also  be  traversed 
if  they  are  to  be  avoided.  The  srire  facias 
is  founded  partly  upon  them  and  partly  up- 
on the  record.  2  Inst  470.  679.  They  are 
substantive  facts,  and  can  be  traversed  by 
distinct  pleas  embracing  them  alone,  just  as 
any  other  fundamental  allegation  can  be 
traversed  alone.  All  the  pleadings  after  the 
writ  or  declaration  are  In  the  ordinary 
forms.  There  are  no  pleadings  in  scire  fa- 
cias to  forfeit  a  corporate  charter  to  be 
found  In  the  books,  as  the  proceeding  has 
been  seldom  used.  There  is  a  case  in  1  P. 
Wma.  207.  but  no  pleadings.  There  is  a  eaae 
also  in  9  Gill  (Md.)  379,  with  a  synopsis  of 
the  pleadings.  Perhaps  the  only  other  case 
is  in  Vermont,  and  it  Is  without  pleadings. 
A  defendant  cannot  plead  more  than  one 
plea  to  a  scire  faHas  to  forfeit  a  corporate 
charter.  St.  4  &  5  Anne.  c.  16,  and  St,  9 
Anne,  c.  20.  allowing  double  pleas,  do  not  ex- 
tend to  the  crown.  1  Chit  Pi.  479;  1  P. 
Wma.  220. 

There  are  various  special  forms  of  the 
writ  designated  in  accordance  with  the  pur- 
iH)se  for  or  the  record  on  which  it  Is  brought. 
The  principal  are: 

f<cire  facias  sur  mortgage,  being  a  writ  of 
.vrtr<'  (arias  issued  upon  the  default  of  a 
mortpapor.  i  equirlng  him  to  show  cause  Why 
the  mortgage  should  not  be  foreclosed. 

Scire  facias  ad  disprobandum  debitttm.  be- 
ing a  writ  in  use  in  Pennsylvania,  which 
lies  by  a  defendant  In  foreign  attachment 
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against  the  plaintifT.  In  order  to  enable  him. 
within  a  year  and  a  day  next  ensuing  the 
time  of  payment  to  tiM  plaintiff  in  the  at- 
tachm*»nt.  tn  (Usprove  or  avoid  the  debt  re- 
covered against  him.  Act  relating  to  the 
commencemeut  of  actionS  (section  61). 
passed  June  13,  1836. 

Scire  facUu  ad  avdiendum  errorea,  being 
a  writ  \vhl<  h  Is  sik  <]  out  after  the  plaintiff 
in  error  has  assiKUt  d  hi.s  errors.  Fitxh.  Nat. 
Brev.  20;  Bac.  Abr.  "Error"  (F). 

Scire  facias  ad  rehabendam  terrain,  being 
a  writ  which  lay  for  an  execution  debtor  to 
recover  bacli  his  land  taken  on  execution 
after  he  has  aatisfled  the  debt  Fost.  Scire 
FneiMb  U. 

SCIRE  FECI  (Lat.  I  have  made  known). 

In  prnrtirp.  The  return  of  the  sheriff,  or 
other  proper  officer,  to  the  writ  of  «cire  fa- 
oUu,  when  It  has  been  eenred. 

SCIRE  FIERI  INQUIRY.  In  English  law. 
The  name  of  a  writ  formerly  nsed  to  re- 
cover the  amount  of  a  judgment  from  an 
executor. 

The  history  of  the  orlRln  of  the  writ  is 
as  follows:  When,  on  an  execution  de  bonis 
te§tatoris  against  an  executor,  the  sheriff  re- 
turned nvlla  bona  and  also  a  devastavit,  a 
fieri  facias,  de  bonis  propriis.  might  former- 
ly have  been  issued  against  the  executor, 
without  a  previous  inquisition  finding  a  de- 
vaetavit  and  a  eoire  faetat.  But  the  most 
usual  practice  ni>on  the  sheriff's  return  of 
nuUa  buna  to  a  fieri  facias  de  bonis  testa- 
toris  was  to  sue  out  a  special  writ  of  fieri 
facia*  de  bonie  teetatoris,  with  a  clause  In 
it.  et  ai  IfM  eoMtfore.  poterit.  that  the  exec- 
utor had  wasted  the  goods,  then  to  levy  de 
bonis  propriis.  This  was  the  practice  in  the 
king's  bench  till  the  time  of  Charles  I. 

In  the  eommon  pleas,  a  practice  had  pre- 
vailed in  early  times  upon  a  suggestion  in 
the  special  writ  of  fieri  facias  of  a  devasta- 
vit by  the  executor,  to  direct  the  sheriff  to 
Inqnfre  by  a  Jury  whether  the  executor  had 
w.ist.d  the  poods,  and  if  the  jury  found  he 
had,  then  a  scire  facias  was  Issued  out 
against  him.  and.  unless  he  made  a  flood  de- 
fense thereto,  an  execution  de  5onte  propriis 
was  awarded  against  him. 

The  practice  of  the  two  courts  being  dif- 
ferent* several  cases  were  brought  into  the 
king's  bench  on  error,  and  at  last  it  be- 
came the  practice  of  both  courts,  for  the 
sake  of  expedition,  to  incorporate  the  fieri 
faeiae  inquiry  and  «cire  faciae  Into  one  writ, 
thence  called  a  "scire  fieri  inquiry," — a  name 
compounded  of  the  first  words  of  the  two 
writs  of  srirc  facias  and  firri  facioe,  and  that 
of  Inquiry,  of  which  It  consists. 

This  writ  recites  the  fieri  facias  de  bonis 
tcstatoris  sned  our  on  the  judgment  against 
the  executor,  the  return  of  nulla  bona  by 
the  sheriff,  and  then,  suggesting  that  the  ex- 
ecutor had  sold  and  converted  the  goods  of 
the  testator  to  the  value  of  the  debt  and 
damages  recovered,  commands  the  sheriff  to 
levy  the  said  debt  and  damages  of  the  goods 
of  the  testator  In  the  hands  of  the  ezecntor. 
if  they  could  be  levied  thereof:  but  if  it 
should  appear  to  him  by  the  inquisition  of 


a  jury  that  the  executor  had  wasted  th^ 
goods  of  the  testator,  then  the  sheriff  is  to 
warn  the  executor  to  appear,  etc.  If  the 
Judgment  liad  been  either  by  or  against 
the  testator  or  Intestate,  or  lK)th.  the  writ 
of  fieri  facins  recites  that  fact,  and  also  thai 
the  court  had  adjudged,  upon  a  scire  facia* 
to  revive  the  lodgment,  that  the  ezeeator  or 
administrator  should  have  execution  for  the 
debt.  etc.   Clift,  Entr.  659;  Lilly,  Entr.  664. 

Although  this  practice  is  sometimes  adopt- 
ed, yet  the  most  usual  proceeding  is  by  ac- 
tion of  debt  on  the  judgment,  suggesting  a 
'!i  I  astavit.  because  in  the  proceeding  by 
scire  fieri  inquiry  the  plaintiff  is  not  enti- 
tled to  costs  unless  the  executor  appears  and 
pleads  to  the  scire  facias.  1  Saund.  21S.  aols 
8.    See  2  Archb.  Prac.  934. 

SCIRE  LEGES,  NON  HOC  EST  VERBA 
earum  tenere,  sed  vim  «t  potostatem.  To 

know  the  laws  is  not  to  obaervo  their  UMBn 
words,  but  their  force  and  power.  Dt^  !• 
8.  17. 

SCIRE  PROPRfE  EST,  RIM  RATIONC 

et  per  causam  cognoscere.  To  know  proper- 
ly is  to  know  a  thing  by  its  cause  and  in  Its 
reason.  Go.  Lltt  188. 

8CITE.  The  setting  or  standing  of  any 
place;  the  seat  or  situation  of  a  capital 
messuage,  or  the  ground  on  which  it  stood. 
Jacob, 

SCOLD.  A  woman  who,  by  her  habit  of 
scolding,  becomes  a  nuisance  to  the  ael^ 
borhood.  Is  caned  a  **oonunon  Bootd.**  8ss 
"Common  Scold." 

SCOT  (Law  Lat.  so.lhnu.  -<.,f!fi^.  >",ff<); 
from  Saxon  sceat,  a  part  or  portion).  In  old 
Bngllih  law.  A  tax,  or  trlbate;  onaia  share 
of  a  contribution.  Or  rather,  a  oontrUnitlsa 

of  several. 

Caindon.  following  MatCheir  of  Westmin- 
ster, defines  this  word  to  mean,  "that  which 
is  gathered  together  into  one  heap,  from 
several  things"  [iUml  »./  ilinrsix  rebtu 

in  iinum  acerium  uyyrcgatur).  CowelL  Spel> 
man  observes  that  it  properly  aignttes 
what  the  authors  of  the  middle  a^cs  called 
conjectiis  (a  tlirowing  together),  because  it 
was  thrown  together  by  several  Into  on."" 
(from  Saxon  aceote,  to  throw  or  cast,  wheacs 
•oeofsa,  to  shoot).   Tt  ta  found  aaaoefated 

with  the  word  "lot,"  In  the  laws  of  Williain 
the  Conqueror,  and  other  early  records;  scot 
and  lot  (or.  in  the  Saxon  fom,  an  hlot  «i  am 
HCftte).  signifying  a  customary  contributioa 
laid  upon  all  subjects,  according  to  their 
ability.  Gowell;  Spelman.  voc  *'8oot."  'O^ot" 

SCOT  AND  LOT.  In  English  law.  The 
name  of  a  customary  contribution  laid  upon 
all  the  subjects  according  to  their  ability. 

SCOTS.    Assessments  by  commissioners 
of  sewers. 

SCOTALE.  An  extortion  by  officers  of 
the  forests  who  kept  alehouses,  and  com- 
pelled people  to  drink  ttien  under  tar  et 
their  displeasure.  Charts  de  Py>rseta,  C.  T; 
Manw.  For.  Laws,  pt  1,  216. 
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SCOTCH  PEERS.  Pi  rrs  c»f  tho  kinKtlom  of 
Scotland.  Of  these  sixteen  are  elected  by 
tkke  rest,  and  represent  the  whole  body.  They 
are  elwted  for  one  parliament  only.  See 
<j  Anne,  c.  23.  amended  by  10  &  U  Viet.  o. 
52,  14  *  le  Viet  c.  87.  and  16  *  16  Vict, 
c.  35. 

SCOTTARE.  To  pay  BCOt,  t&x,  or  cuBtom- 
ary  dues.  Cowell. 

SCRAWL.  A  mark  which  is  to  supply  the 
place  of  a  seaL   2  Pan.  Cont.  100.  See 

••Scroll." 

8CRIBA  (Lat.  from  seribere,  to  write).  A 
.  scribe:  a  aoeretary.  Scriba  regi$,  a  king's 
secretary;  a  cfaanceUor.  Spelman. 

SCRIBERE  EST  AGERE.  To  write  is  to 
art.    2  Rolle,  89;  4  Bl.  Comm.  80. 

SCRIP.  A  certificate  or  schedule.  Evi 
denee  of  the  right  to  obtain  aharee  In  a 

public  company;  sometimes  called  "scrip 
certificate,"  to  distinguish  it  from  the  real 
title  to  shares.  Wharton;  15  Ark.  12.  The 
posBession  of  such  scrip  is  prima  facie  evi- 
dence of  ownership  of  the  shares  therein 
designated.  Add.  Cont.  LMi.T*.  It  is  not 
goods,  wares,  or  merchandise,  within  the 
■tatnta  of  franda;  IS  Meea.  *  W.  M. 

SCRIPT.  Tlia  orlgliial  or  principal  Inatru- 
ment,  where  there  are  part  and  oonnter- 

part. 

8CRIPTAE  0BUGATI0NE8  SCRIPT  1 8 
-tolluntur,  et  nitdi  consensus  obllgatlo,  con- 

trario  consensu  dissoivitur.  Written  obllpa- 
gations  are  dissolved  by  writing,  and  obliga- 
tlODs  of  naked  agreement  by  naked  agree- 
ment to  the  contrary. 

SCRIPTORIUM  (Law  Lat.  from  HvrHtcre, 
to  write).  In  old  records.  A  place  in  mon- 
^maUartm,  whare  wrlttng  waa  done;  Spelman. 

SCRIirrUM  {Lat  from  teriben,  to  write). 

In  old  conveyancing.  A  writing;  a  thing 
w  ritten.  Fleta.  lib.  2,  c.  60.  5  25.  This  word. 
aUme.  does  not  Import  or  signify  a  deed, 
that  is,  an  Instrument  under  seaL  2  Strange, 
814. 

Srriptiim  indentatinn,  a  writing  indented; 
an  indenture  or  deed.  Reynolds.  J.,  2  Strange. 
«15. 

Scriptum  obUgatnrium.  a  writing  obliga- 
tory. The  technical  name  of  a  bond  in  old 
pleadings.  T.  Raym.  888.  Any  writing  un- 
der seal.  Id. 

SCRIPTUM  INDENTATUM  (Law  Lat.)  A 
writing  Indented;  an  Indentnre  or  deed. 

SCRIPTURA  (Lat.  from  itcribere,  to  write). 
In  old  EriKliRh  law.  The  act  or  fact  Of  writ- 
ing.   P'leta,  lib.  2.  c.  60,  8  26. 

SCRIVENER.  A  person  whose  business  it 
Is  to  write  deeds  and  other  instruments  for 

others;   a  (onvpyancer. 

Money  scriveners  are  those  who  are  en- 
gaged In  procuring  money  to  be  lent  on 
mortjmRes  and  other  securities,  and  lendinp 
such  money  accordingly.    They  act,  also, 


as  amenta  for  the  purchaae  and  sale  of  real 

estates. 

To  be  considered  a  money  scrlTener,  a 

person  must  be  concerned  in  carrying  on 
the  trade  or  profession  as  a  means  of  mak- 
ing a  IlTeUhood.  He  moat,  In  the  ooorae  of 
his  occupation,  receive  other  men's  moneys 
into  his  trust  and  custody,  to  lay  out  for 
them  as  occasion  offers.  8  Campb.  688;  8 
Esp.  Cas.  665. 

SCROLL.  A  printed  or  written  mark  in- 
tended to  supply  the  place  of  a  seal.  See 
"SeaL- 

SCRUCT  ROLL  (called,  also,  geruet  fntum, 

or  simply  .tcriirt).  In  old  English  law.  A 
record  of  the  bail  accepted  in  cases  of  habeas 
coffHM.  The  award  was  set  down  in  the 
remembrance  roll,  together  with  the  cause 
of  commitment,  the  writ  and  return  were 
put  on  file,  the  bail  was  recorded  in  the 
acruet.  3  How.  St.  Tr.  134,  135,  arg.  For 
ramemlNranee  roll,  see  Reg.  Michael.  1064, 
I  16. 

SCRUTATOR  (Lat.  from  Bcrutari,  to 
search).  In  old  Bngiish  law.  A  bailiff 
whom  the  king  of  England  appointed  In 

places  that  were  his  in  franchise  or  interest, 
whose  duty  was  to  look  after  the  king's 
water  rights;  as  flotsam,  jetsam,  wreck,  etc. 
1  Harg  Tr  p.  23;  Pat.  27  Hen.  VI.  parte  2, 

m.  20;  Pat.  8  Ed.  IV.  parte  1.  m.  22. 

8CUTAQE  (from  Lat  scutum,  a  shield). 
Knight  service.  Lltt  1  99.  The  tax  which 
those  who.  holding  by  knipht  service,  did 
not  accompany  the  king,  had  to  pay  on  its 
being  asieaeed  by  parliament  uage  cer- 
tain was  a  species  of  socage  where  the  com* 
pensation  for  service  was  fixed.  Lltt  8fi  97, 
98;  Reg.  Grig.  88;  Wright,  Ten.  181-184. 


SCUTAGIO  HABENOO. 
glo  Habendo.'* 


See  'a)a  Senta* 


SCYRA  I  Law  Lat.)  In  old  Enclish  law. 
Shire;  county;  the  inhabitants  of  a  county. 
Writ  dted.  Rale.  Hist  Com.  Law.  119. 

A  fine  Imposed  upon  such  as  neglected  to 
attend  the  acyre  gemote  courts,  which  all  ten- 
ants were  bound  to  do. 

8CYRE  GEMOTE.  The  name  of  a  court 

among  the  Saxons.  It  was  the  court  of  the 
shire,  in  Latin  called  curia  comitatus.  and 
the  principal  court  among  the  Saxons.  It 
was  holden  twice  a  year  for  determining  aU 

causes,  both  ecclesiastical  and  secular. 

8E  DEFENOENDO  (Lat)  Defending  him- 
self. 

Homi'  ide  sr  (fefendenOo  may  be  jnstlliaUe. 

See  "Self-Defense." 

SEA.  The  ocean:  the  great  mass  of  water 
which  surrounds  the  land,  and  which  prob- 
ably extends  from  pole  to  ])o]o.  iDvrring 
nearly  three-quarters  of  the  globe.  Waters 
within  the  ebb  and  flow  of  the  tide  are  to  be 
considered  the  sea.    Clip.  Dlst.  Ct.  '2fi. 

A  large  body  of  salt  water  communicating 
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with  tho  o(  ean  is  algo  called  a  MA;  M,  the 
Mediterrauean  sea,  etc. 
VeiT  large  Inland  twdles  of  salt  water  are 

also  railed  spas;  as,  the  Caspian  sea.  etc. 

The  open  sea  is  public  aud  comtsioii  prop- 
erty.and  any  nation  or  pi^rson  has  ordinarily 
an  equal  right  to  navigate  it  or  to  flsb 
therein  (1  Kent.  Comm.  27;  Angell.  Tide 
Waters,  44-4f»;  1  Bou\.  Inst.  IT".  174),  and 
to  laud  upon  the  seashore  (1  iiouv.  Inst. 
178,  174) ;  but  It  Is  generally  conceded  that 
every  nation  has  Jurisdiction  to  the  distance 
of  a  raunon  .shot,  or  marine  h-aKiie.  over  the 
waters  adjai»Mit  to  its  shore  (2  Cranch  [U. 
8. J  187.  234:  Bynkerahoek.  Qu.  Pub.  Jur. 
61:  Vattel,  807). 

SEA  BATTERIES.  AanuilU  by  masters 
in  the  mardiaiit  serrlee  upon  Mamen  at  tea. 

SEA  LAw4.  Maritime  laws,  as  tliosr-  of 
Oleron,  Wisbuy,  and  the  Uasse  Towna. 

SEA  LETTER,  or  SEA  BRIEF.  In  mari- 
time law.  A  document  which  should  be 
found  on  board  of  every  neutral  ship.  It 
specifies  the  nature  and  Quantity  of  the 
cargo,  the  place  frmn  whence  It  eomta.  and 
its  destination.    Chit  Law  Nat  187;  1 

John.s.  (N.  Y.)  102. 

SEA  REEVE.  An  officer  in  maritime 
towns  and  places,  who  takes  care  of  the  mar- 
itime rights  of  the  lord  of  the  manor,  watch« 

e«  the  shore,  and  (olierts  the  wr^ck. 

SEAL.    AncieaUy,  wax  with  an  impres- 
sion.   Siifinvm  eH  cera  impretia  quia  cera 
sine  irnin-rssiotit^  twn  est  sigillum.    3  Inst. 
21  Pick.  (Mass.)  417:  2  Calnes  (N.  Y.) 

868. 

In  more  modern  law.  wax.  wafer,  or  any 
tenacious  Hub»tan<'e  upon  which  an  impres- 
sidii  may  be  made.  5  Cnsh.  (Mass.)  859;  5 
Jobus.  (N.  Y.)  239. 

In  many  of  the  states,  a  scroll  made  with 
a  pen  or  printed  (4  111.  12),  such  as  the 
letters  "L.  8."  (5  Wis.  .")49).  or  the  word 
"Seal"  (880rat  fVa.]  627).  is  held  sufScient. 
and  in  some  states  this  holding  Is  inde- 
pendent of  statute  (4  Ark.  195;  5  Cal.  315). 

SEAL  OF  THE  UNITED  STATES.  The 
seal  used  by  the  United  States  In  congress 

af'setnbied  shall  be  the  ssal  of  the  United 

States,  viz.: 

Arms:  Paloways  of  thirteen  pieces,  ar- 
gent and  gules:  a  chief  aaure:  the  escutch- 
eon on  the  breast  of  the  American  eagle 
dlq>!ayed  proper,  holding  in  his  doxtcr  talon 
an  olive  branch,  and  in  his  sinister  a  bundle 
oi  thirteen  arrows,  all  proper,  and  in  his 
beak  a  scroll,  inscribed  with  this  motto, 
pliiribu$  unnm." 

For  the  Crf  st ;  Over  the  head  of  the  eagle 
Which  appears  above  the  escutcheon,  a  glory, 
or  breaking  tbrmigh  a  clond  propw.  and 
surrounding  thirteen  stars,  forming  a  con- 
stellation argent  on  an  azure  field. 

Reverse:  A  pyramid  unfinished.  In  the 
senith.  an  eye  in  a  triangle,  surrounded  with 
a  glory  proper.  Over  the  eye.  these  words, 
"Aiiiiii!  '■(,•;,,' )\ ■■  Oi',  the  hase  of  the  pyra- 
mid, the  numerical  letters  mihclxxvi.  and 


underneath,  the  following  motto.  ".Vorsi 
ordo  sectorum,"  Resolution  of  Congiesa 
Jane  80,  1788;  Ctordon.  Dig.  art  807. 

SEAL  OFFICE.  In  English  practice.  The 
office  at  which  certain  judicial  writ.*?  are 
sealed  with  the  prerogative  seal,  and  with- 
out which  they  are  of  no  authority.  Tlw 
officer  whose  duty  It  Is  to  SSSl  8a<dl  writS  Is 
called  "sealer  of  writs." 

•  SEAL  PAPER.  A  document  Issued  by  the 
lord  chancellor,  previously  to  the  commence 
ment  of  the  sittings,  detailing  the  busin^.-i; 
to  be  done  for  each  day  in  his  court,  and 
in  the  eoarts  of  the  lords  Jnstlcea  and  vies 
chancellors.  The  master  of  the  rolls  in  like 
manner  Lssued  a  seal  paper  in  respect  of 
the  business  to  be  h«ard  before  him.  Saslth. 

Ch.  Prac.  9. 

SEALS.  In  Louisiana.  A  method  of  tak- 
ing the  effects  of  a  deceased  person  into  pub- 
lic custody. 

On  the  death  of  a  person,  according  to 
the  laws  of  Louisiana.  If  the  heir  wiahea  to 
obtain  the  benefit  of  Inventory  and  the  de- 
lays for  deliberating,  he  is  t)ound,  as  soon 
as  he  knows  of  the  death  of  the  deceased 
to  whose  succession  he  is  called,  and  before 
committing  any  act  of  heirship,  to  cause  th* 
seals  to  be  affixed  on  thp  effr-rts  of  the  «u<- 
cession  by  any  Judge  or  Justice  of  the  peace. 
CiT.  Code  La.  art  1087. 

In  ten  days  after  this  affixing  of  the  seals, 
the  heir  is  bouud  to  present  a  pstitioa  to 
the  judge  Of  the  place  in  which  the  succes- 
sion is  openad,  praying  for  the  removal  of 
the  seals,  and  that  a  true  and  faithful  invoH 
tory  of  the  efTects  of  the  soccsaslon  be  nuda 
Civ.  Code  La.  art  1028. 

In  case  of  vacant  estates,  and  estates  ef 
i  which  the  heirs  are  absent  and  not  repre- 
'  .sented.  the  seals,  after  the  decease,  must  be 
affixed  by  a  Judge  or  justice  of  the  pesce 
within  the  limits  of  his  jurisdiction,  aad 
may  he  fixed  by  him  either  c.r  officio  or  st 
the  request  of  the  parties:.  Civ.  Code  I^ 
art.  1070.  The  seals  are  affixed  at  the  re- 
qnest  of  the  parties  when  a  widow,  a  testsp 
nientary  executor,  or  any  other  person  who 
pretrnds  to  iiave  an  interest  in  a  succession 
or  community  of  property,  requires  it  Id. 
art  1071.  They  are  ttQlxed  «v  offlcio  when  the 
presumptive  heirs  of  the  deceased  do  not 
all  reside  in  the  place  where  he  died,  or  if 
any  of  them  happen  to  be  absent  Id.  art. 
1078. 

The  object  of  placing  the  seals  on  the 
effects  of  a  succession  is  for  the  purpose  of 
preserving  them,  and  for  the  interest  of 
third  persons.    Code  Civ.  La.  art.  lOfiS. 

The  seals  must  be  placed  on  the  bureaus, 
coffers,  armoires.  and  other  things  which 
contain  the  effects  and  papers  of  the  de- 
osassd.  and  on  the  doors  of  the  apartmanto 
which  contain  these  thln^F,  so  that  theQT 
cannot  be  opened  without  tearing  oS.  break- 
ing, or  altaring  the  snsls  Gods  CIt.  La.  an. 
1069. 

The  Judge  or  justice  of  the  peac«»  who 

affixes  the  seals  is  tioiind  to  appoint  a  tnard- 
ian.  at  the  expense  of  the  succession,  to  take 
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re  of  the  seals  and  of  the  effects,  of 
wtiich  au  account  is  taken  at  the  end  of  the 
procet  verbal  of  the  affixing  of  the  seals. 
The  guardian  must  be  domiciliated  in  the 
place  where  the  inventory  is  taken.  Code 
Civ.  La.  art.  1079.  Ami  the  judso.  when  he 
retires,  must  talce  with  him  the  keys  of  all 
thlngt  and  apartments  upon  wMeh  the  seals 

have  born  affixed.  Id. 

The  rai^iing  of  the  seals  is  done  by  the 
Judge  of  the  place,  or  justice  of  the  peace 
appointed  hf  him  to  that  effect.  In  the  pres- 
ence of  the  witnesses  of  th»  vielnage,  in  the 
Bamo  man  nor  as  for  the  of  ths  Seals. 

Code  Civ.  La.  art.  1084. 

SEALED  AND  DELIVERED.  In  convey- 
aneisf  .  The  common  formula  of  attestation 

of  deeds  and  other  Instniments.  written  Im 
mediately  over  the  witnesses"  names.  This 
has  been  retained  without  change  from  the 
old  practice,  when  sealing  alone,  without 
signing,  constltated  a  snflkdsnt  saEsenttim  or 
authenticatJoii.  t  BL  Oomai.  S08.  See  15 
Ohio.  107. 

In  England,  it  has  been  held  that  the 
words  "sealed  and  delivered."  in  an  attesta- 
tion, does  not  import  signing.  5  Maule  fk 
S.  .".81;  3  .Maule  &  S.  512;  1  Taunt.  213.  But 
the  contrary  has  recently  been  held  in  the 
anpmne  court  of  the  United  Statas.  8  How. 
(U.  B.y  10.  dting  6  Ifan.  A  O.  m 

SEALED  INSTRUMENT.  A  writing,  the 
maker  of  which  has  affixed  ills  seal,  or  that 
wUdi  is  the  legal  equlTalent  of  a  seal,  in 

addition  to  his  sijjnatnre.  Formerly  the  seal 
alone  wa.s  sufficient  if  it  identified  the  makf  r. 

SEALING  A  VERDICT.  In  practice.  The 
patting  a  Terdict  In  writing,  and  placing  it 
in  an  envelope,  which  is  sealed.  To  relieve 
Jurors  after  they  have  agreed,  it  is  not 
unusual  for  the  counsel  to  agree  that  the 
Jury  shall  seal  their  verdict  and  then  separ 
rate.  When  the  court  Is  again  In  session, 
the  jury  come  in  and  give  their  verdict  in 
all  respects  as  if  it  had  not  been  sealed: 
and  a  juror  may  dissent  from  It  if  since  the 
sealing  he  has  honestly  changed  his  mind. 
8  Ohio,  405;  1  Gilm.  333;  3  Bouv.  Inst  note 
S257. 

SEAMAN.  A  sailor;  a  mariner:  one  whose 
business  is  navigation.  2  Boui.  P.  Dr.  Com. 
tSI;  Code  de  Commerce,  art  MS;  Laws  of 
Oleron.  art.  7;  Laws  of  Wisbuy.  art  19. 

In  a  statute,  it  has  been  held  to  include 
persons  engaged  in  fresh'Water  navigation. 
S  Pet.  Adm.  (U.  S.)  268. 

The  term  "seamen."  in  its  most  enlarged 
sense,  includes  the  captain  as  well  as  other 
persons  of  the  crew;  in  a  more  oonftned  sig* 
nllleiMon.  It  extends  only  to  the  common 
sailors.  ?.  Pardessus.  note  667.  But  the 
mate  (1  Pet.  Adm.  [U.  S.]  246).  the  cook 
and  steward  (2  Pet  Adm.  (U.  8.1  268).  and 
engineers,  clerks,  carpenters,  firemen,  deck 
hands,  porters,  and  chamber  maids,  on  pas- 
seneer  steamers,  when  neces.«yiry  for  the 
service  of  the  ship  (1  ConU.  Adm.  107;  2 
Para  Mar.  Law.  88S;  1  Snmn.  tU-  9.1  170  >, 
are  considered,  as  to  their  rights  to  sue  In 
the  admiralty,  as  common  seamen;  and  per- 


sons employed  on  board  of  sti  amboats  and 
lighters  engaged  in  trade  or  commerce  on 
tide  water  are  within  the  admiralty  Jurla> 
diction;  while  those  employed  in  ferry^ 
boats  are  not  (Gilp.  Dist.  Ct.  203.  532).  Per- 
sons who  do  not  contribute  their  aid  in 
navigating  the  vessel  or  to  Its  preservation 
In  the  course  of  their  occupation,  as  mu- 
sicians, are  not  to  be  considered  as  seamen, 
with  a  right  to  sue  In  the  admiralty  for  their 
wagsa.  ailp.  Dist  Ct  618.  See  Usn." 

SEAMANSHIP.  The  skill  of  a  good  sea- 
man; an  acquaintance  with  the  art  of  navi- 
gating and  managing  a  ship  or  other  vessel. 

SEARCH. 

 In  CHmlnal  Law.  An  examination  of 

a  man's  house,  premises,  or  person,  for  the 
purpose  of  discovering  stolen  or  routraband 
goods,  or  proof  of  his  guilt  in  relation  to 
some  crime  or  misdemeanor  ot  which  he  is 
accused. 

The  constitution  of  the  United  States 
(Amend,  art.  4)  protects  the  people  from 
unreasonable  searches  and  seizures.  8 
Story,  Const.  §  IS'in;  Rawle.  Const,  c.  10.  p. 
127;  10  Johns.  (N.  Y.)  263;  11  Johns.  (N. 
Y.)  500;  1  U.  B.  8t  at  Large,  861;  8  Cranoh 
(U.  S.)  447. 

■  In  Practice.  An  examination  made  in 
the  proper  lien  olTi(  e  for  mortgages,  liens, 
judgments,  or  other  Incumbrances  against 
real  estate.  The  oertlllcate  given  by  the  ofll> 
ccr  as  to  the  result  of  sneh  examination  is 
also  called  a  "search." 

Conveyancers  and  others  who  eauae  search- 
es  to  be  made  ought  to  be  very  careful  that 
they  should  be  correct  with  regard  to  the 
time  during  which  the  per.son  against  wliom 
the  search  has  been  made  owned  the  prem- 
ises, to  the  property  searched  against  which 
ought  to  be  properly  described,  and  to  the 
form  of  the  certlllcate  of  search. 

SEARCH,  RlQHT  OF.  In  IntemaUonal 
law.  The  right  existing  In  a  belllgereBt  to 

e.\amin(»  and  inspect  the  papers  of  a  neutral 
vessel  at  sea.  On  the  continent  of  Europe 
this  is  called  the  "right  of  visit."  Dalloa, 
"Prises  Maritimes."  notes  104-111. 

The  right  does  not  extend  to  examine  the 
cargo,  nor  does  it  extend  to  a  ship  of  war.  It 
being  strictly  ooaflned  to  the  searching  of 
merehant  Tesseto.  The  exerdse  of  the  right 
is  to  prevent  the  commerce  of  contraband 
goods.  Although  frequently  resisted  by  pow- 
erful neutral  nations,  yet  ^is  right  appears 
now  to  be  fixed  beyond  contravention.  The 
penalty  for  violently  resisting  this  right  ia 
the  confiscation  of  the  pmiw^rty  so  withheld 
from  visitation.  Unless  in  extreme  cases  of 
gross  abuse  of  his  right  by  a  belligerent  the 
neutral  has  no  right  to  resist  a  search  1 
Kent,  Comm.  154;  2  Brown,  Civ.  6  Adm. 
Law,  319. 

The  right  of  search — or  rather  of  visita- 
tion— in  time  of  peace,  especially  in  its  con- 
iicrtion  with  the  efforts  of  the  Britif^h  gov- 
ernment for  the  suppression  of  the  slave 
trade,  has  been  the  subject  of  much  dls- 
cu.ssion  (Wheaton,  Right  of  Search:  Life  of 
General  Cass  I  by  Smith]  cc.  25,  26;  Web- 
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Bter,  Works,  vol.  6.  329.  336,  838).  and  the 
doeomenta  relmttng  to  thla  subject  oomnranl' 

cated  to  eonSFesB  fnnn  time  to  timo,  and 
most  of  the  works  on  internatioual  law,  may 
be  profitably  examined  by  tbose  who  desire 
to  trace  tbe  history  and  understand  the  mer-  j 
Its  of  the  questions  Involved  In  the  propofscd  I 
extTi  ise  of. this  right.  See.  also,  l^ilinlmrKh 
Review,  vol.  11,  p.  9;  Foreiga  Quarterly 
Revlow.  yol.  SB,  p.  211;  S  PhllUnL  Int  Law, 
IndMC  tit  '^islt  and  Seardi." 

SEARCH  WARRANT.  In  prac  fict'.  A  war 
rant  requiring  the  ofl9cer  to  whom  it  is  ad- 
dressed to  seardi  a  house,  or  other  place, 
therein  specified,  for  property  therein  al- 
leged to  have  been  stolen,  and,  if  the  same 
shall  be  found  upon  such  search,  to  bring  the 
foods  80  tound.  together  with  the  body  of 
the  person  occupying  the  same,  who  is 
named,  before  the  justice  or  otlier  ofTli  pr 
granting  the  warrant,  or  some  other  justice 
of  the  pea«e,  or  other  lawfully  authorised 
'OOlcer. 

SEARCHER.  In  English  law.  An  offlror 
of  the  customs,  whose  duty  it  is  to  examine 
and  search  all  ships  outward  bound,  to  as- 
certain whether  they  luure  any  prohibited 
4tr  uncQstomed  goods  on  board. 

SEASHORE.  That  space  of  land  on  the 
border  of  the  sea  which  is  alternately  cov- 
•red  and  left  dry  by  the  rising  and  falling 
4>f  the  tide:  or,  in  other  words,  that  space 
4>f  land  between  high  and  low  water  mark. 
Harg.  Tr.  12;  6  Mass.  435.  439;  1  Pick. 
(Masa.)  180.  182;  5  Day  (Conn.)  22;  12  Me. 
237;  2  Zab.  (N.  J.)  441;  27  Eng.  Law  &  Eq. 
242;  4  De  Gex,  M.  &  G.  206.  See  "Tide;" 
•^de  Watsr." 

SEATED  LANDS.  In  the  early  land  leg- 
islation of  some  of  the  United  States,  "seat- 
ed" Is  Qsed.  In  connection  with  "improved." 
to  denote  lands  of  which  actual  posssssion 
was  taken.   5  Pet.  (U.  S.)  468. 

SEAWEED.  A  species  of  grass  which 
grows  in  the  sea.  When  cast  upon  land,  it 
belongs  to  the  owner  of  the  land  adjoining 
'  ttie  seashore,  upon  the  grounds  that  it  in- 
ereases  gradvally,  that  It  Is  useful  as  ma> 
nure  and  a  protection  to  the  ground,  and 
that  it  is  some  compensation  for  the  en- 
croachment of  the  sea  upon  the  land.  2 
Johns.  (N.  Y.)  313.  323.    See  5  Vt  223. 

The  French  ditrers  from  our  law  in  thlH 
respect,  as  seaweeds  there,  whi n  i  ast  on 
the  beach,  belong  to  the  first  occupant.  Dal- 
los,  "Proprlete,"  art  8,  f  2,  note  122. 

SEAWORTHINESS.  In  maritime  law. 
The  aufflciency  of  the  vessel  in  materials, 
construction,  equipment,  oMeen,  men,  and 
4>ntflt,  for  the  trade  or  service  In  which  It  is 

employed. 

Any  sort  of  disrepair  left  in  the  ship,  by 
which  she  or  tb»  cargo  maj  sullsr.  is  a 
breach  of  the  warranty  of  seaworthiness.  A 
deficiency  of  force  in  the  crew,  or  of  skill  In 
the  mu.'^trr.  mate.  etc..  is  a  want  of  sea- 
worthiness. 1  Campb.  1;  14  Bast,  481;  4 
Dnsr  (N.  T.)  224.  But  If  there  mm  once  a 


sufficient  crew,  their  temporaiy  absence  will 
not  bo  eonsldered  a  breach  of  the  wmantf. 

2  Barn.  &  Aid.  73;  1  .Johns.  Cas.  (  N.  Y.) 
184;  1  Pet.  (U.  S.)  1S3.  A  ves^iei  may  be 
rendered  not  seaworthy  by  being  overloadsd. 
2  Barn.  &  Aid.  320. 

It  can  never  be  settled  by  positive  mles 
of  law  how  far  this  ol)li^ation  of  seaworthi- 
ness extends  in  any  particular  case,  for  the 
reason  that  Improvements  and  duaeea  in 
the  means  and  modes  of  navigation  frequent- 
ly require  new  implements,  or  new  forms  of 
old  ones;  and  these,  though  not  necesssary 
at  first,  become  so  when  there  U  an  estab- 
lished usage  that  all  ships  of  a  oertaln  <|iia]> 
ity.  or  those  to  be  sent  on  certain  voyages, 
or  used  for  certain  purposes,  shall  have 
them.  2  Pars.  Mar.  Law,  124.  Seaworthi- 
ness Is.  therefore,  in  general,  a  question  of 
fact  for  the  Jury.   Id.  137;  1  Pet.  (U.  S.>  17u, 

184:  1  Bout.  Inst  441, 

SEBASTOMANIA.  In  medical  jnrisprtj 
dence.     Religions  insanity;  demonomania. 

BECK.  A  want  of  remedy  by  distress. 
Lltt  8  218.   See  "Rent**  Wsnt  of  pressnt 

fruit  or  profit,  as  in  the  case  of  the  rever- 
sion without  rent  or  other  service,  except 
fealty.  Go.  Utt  ISlh.  aioto  6. 

SECOND  DCLIVERANCB.  In  practice. 

The  name  of  a  writ  given  by  tbe  statute  of 
Westminster  II.  (13  Edw.  I.  c.  2).  founded 
on  the  record  of  a  former  action  of  replevin. 
2  Inst  341.  It  commands  the  sheriff,  if  the 
plaintiff  make  him  secure  of  prosecuting  his 
claim  and  returning  the  chattels  which  were 
adjudged  to  the  defendant  by  reason  of  the 
plainttlTs  default  to  make  dellveraacA.  On 
being  nonsuited,  the  plaintiff  in  replevin 
might,  at  common  law.  have  brought  an- 
other replevin,  and  so  ad  infinitum,  to  the 
Intolerable  vexation  of  the  defendant  The 
statute  of  Westminster  restrains  the  plain- 
tiff, when  nonsuited,  from  so  doing,  hut  al- 
lows him  this  writ,  issuing  out  of  the  orig- 
inal record,  in  order  to  have  the  same  dis- 
tress delivered  again  to  him,  on  his  givinsr 
the  like  security  as  before.  3  BI.  Comm. 
l&O:  Fltsh.  Nat  Brer.  68. 

SECOND  DISTRESS.  By  17  Car.  11.  c.  7. 
f  4,  in  all  cases  where  the  value  of  the  cat- 
tle distrained  shall  not  hc  ftnmd  to  be  of 
the  full  value  of  the  arrears  distrained  fo' 
the  party  to  whom  such  arrears  are  due.  his 
♦'Xfiutors  or  administrators,  nsay  distrain 
again  for  the  said  arrears;  but  a  second  di> 
tress  cannot.  It  seems,  be  at  all  JustUM, 
where  there  is  enough  which  might  have 
been  taken  upon  the  first  if  the  distrainer 
had  then  thought  proper;  for  a  man  whe 
has  an  entire  duty,  as  rent  for  example, 
shall  not  split  the  entire  sum.  and  distrain 
for  one  part  of  it  at  one  time,  and  for  tbe 
other  part  of  it  at  another  time,  and  ao 
totirs  quGtie^i  for  several  times,  for  that 
would  he  great  oppt«Mlon.  WharlML 

SECOND-HAND  EVIDENCE.  Hearsay.be- 
cause  the  facts  were  perceived  or  discov- 
ered by  some  other  than  the  witness  testi- 
fying or  by  an  agency  extraneous  to  that 
producing  the  evidence  offered. 
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SECOND  SURCHARGE,  WRIT  OF.  The 

name  of  a  writ  issued  in  England  against 
a  commoner  who  has  a  second  time  sar- 
charged  the  common.   3  Bl.  Comm.  239. 

SECONDS.  Assistants  at  a  dael.  They 
are  equally  guilty  with  the  prineipala  under 
many  of  the  BtatntM  agiliisfc  dttelUnc.  See 

"Duelling." 

8EC0NQARY.  In  Bn^lish  law.  An  officer 
yrho  Is  second  or  n«ct  to  the  cMef  ofBeer; 
as.  po< on  larles  to  the  prothonotarles  of  the 
courts  of  king's  bench  or  common  pleas; 
Moondarjr  of  the  rem«mbraiieer  In  fhe  ex- 
clieqaer,  etc.  Jacotaw 

SECONDARY  (or  DERIVATIVE)  CON- 
veyances.  Those  which  presuppose  some 
Other  conveyance  precedent,  and  only  serve 
to  enlarge,  conflm.  alter,  restrain,  restore, 
or  traaater  the  Intereet  gnated  Iqr  iodi 
original  oonTsgrance.  2  BL  Comm.  SM*. 

SECONDARY  EVIDENCE.  That  species 
of  proof  which  is  admissible  on  the  loss  of 
primary  evidence,  and  which  becomes  by 
that  event  the  best  evidence.  S  BouT.  IttSt. 
note  3055.    Sep  '  Evidence." 

SECONDARY  USE.  A  use  limit)  ri  to  take 
effect  In  derogation  of  a  preceding  estate, 
otherwise  called  a  ".'shifting  use.  "  a-s  a  con- 
veyance to  the  use  of  A.  and  his  heirs,  with 
a  proTlso  that,  when  B.  retnma  from  India, 
then  to  the  use  of  0.  and  Ida  helra.  1  Staph. 
Comm.  546. 

SECRET  COMMITTEE.  A  secret  commit- 
tee of  the  house  of  commons  is  a  committee 
QMClally  appointed  to  investigate  a  certain 
matter,  and  to  which  secrecy  being  deemed 
necessary  In  furtherance  of  its  objects,  it? 
proceedings  are  conducted  with  closed  doors, 
to  the  exelaslon  of  all  persons  not  members 
of  the  committee.  All  other  committees  are 
open  to  members  of  the  house,  although  they 
nay  not  be  serrlag  npon  them.  Brown. 

SECRET  PARTNERSHIP.  Bee  'Tartner." 

SECRET  TRUSTS.  Where  a  testator  gives 
property  to  a  person,  on  a  verbal  promise  by 
the  legatee  or  devisee  that  he  will  hold  it 
In  tmst  for  aaofher  person,  fills  Is  ealled 
a  "secret  trust."  The  English  rule  is,  that 
if  the  secret  trust  would  have  been  valid 
as  an  express  trust,  it  will  be  enforced 
against  the  legatee  or  devisee,  while  li  it 
woQld  Have  been  invalid  as  an  ezprees  tmst, 
e.  g..  by  contravening  the  provisions  of  the 
mortmain  act.  the  gift  fails  altogether,  so 
that  neither  the  devisee  or  legatee,  nor  the 
object  of  the  trust,  takes  any  benefit  by  IL 
Lewln.  Trusts,  51;  Watson,  Comp.  Eq.  54. 

SECRETARY  OF  DECREES  AND  IN- 
Junetione;  An  ofBeer  o(  tbe  Bagliah  court  of 
chancery.  The  office  was  abolished  bjr  St  IC 

A  16  Vict.  c.  87,  9  23. 

SECRETARY  OF  LEGATION.  An  ofQcer 
easployed  to  attend  a  foreign  mlssioa,  and  to 
jpartbrm  certain  duties  as  clerk. 

His  salary  is  fixed  by  the  act  of  coni;rees 


of  May  1,  1810  (section  1),  at  such  a  sum 
af  the  president  of  the  United  States  may 
allow,  not  exceeding  two  thousand  dollars. 

The  salary  of  a  secretary  of  embassy,  or 
the  secretary  of  a  minister  plenipotentiary, 
is  the  same  as  that  of  a  secretary  of  lega* 
Uon. 

Private  secretaries  of  a  minister  must  not 
be  confounded  with  secretaries  of  embassy 
or  of  legation.  Such  private  secretaries  are 
entitled  to  protection  only  as  belonging  to 
the  suite  of  the  ambassador. 

The  fonetlona  of  a  secretary  of  legation 
consist  In  his  employment  by  his  minister 
for  objects  of  ceremony;  in  makl'ng  verbal 
reports  to  the  secretary  of  state  or  other 
foreign  ministers;  in  taking  care  of  the 
archives  of  the  mission;  in  ciphering  and 
deciphering  despatches;  In  sometimes  mak- 
ing rough  draughts  of  the  notes  or  letters 
whieh  the  minister  writes  to  his  coltMgaes 
or  to  the  local  antliorities;  in  drawing  up 
proces  nrbaux ;  in  preseiiiin>:  pa.ssports  to 
the  minister  for  his  signature,  and  deliver- 
ing them  to  the  persons  for  whom  they  are 
intended;  and,  finally,  in  assisting  the  min- 
ister, under  whom  he  is  placed,  in  every- 
thing concerning  the  allairs  of  the  mission. 
In  the  absence  Of  fhe  minister,  he  is  ad- 
mitted to  conferences,  and  to  present  notea 
signed  by  the  minister. 

8ECTA  (Lat.  scquor,  to  follow).  The  per- 
sons, two  or  more  in  number.  Whom  the 

plaintiff  produced  in  court,  in  the  ancient 
form  of  proceedings,  immediately  vipon  mak- 
ing his  declaration,  to  confirm  the  allega- 
tions therein,  before  they  were  called  in 
question  by  the  defendant's  plea.  Bracton, 
214a.  The  word  appears  to  have  been  used 
as  denoting  that  these  persons  followed  the 
plaintiff  into  court;  that  is.  came  in  a  mat* 
ter  in  which  the  plaintiff  was  the  leader,  or 
one  principally  concerned.  The  actual  pro- 
duction of  "suit"  was  discontinued  very 
early  (3  BL  Ck>mm.  295).  but  the  formula 
**9t  inde  prmfaett  feetOM"  (for  wbfdi.  in 
more  modern  pleadings,  "and  thereupon  he 
brings  suit"  Is  substituted)  continued  till 
the  abolition  of  the  Latin  form  of  pleadings 
(Steph.  PI.  429,  430).  The  count  in  dower 
and  writs  of  right  did  not  so  conclude,  how- 
ever.  1  Chit.  PI.  399.  A  suit  or  action. 
Hob.  20;  Bracton.  399b.  A  suit  of  clothes. 
OoweU;  Spelmaa. 

SECTA  AD  CURIAM.    A  writ  that  lay 

against  him  who  refused  to  perform  his  suit 
either  to  the  county  court  or  the  court  baron. 
CowelL 

SECTA  AD  PURNUM.  Suit  dim  a  pablle 
bake  house. 

SECTA  AD  JUSTICIAM  FACIENDAM.  I& 
old  English  law.  A  service  which  a  man  is 
boond  to  perform  Iqr  taia  fsa. 

SECTA  AD  MOLENDRINUM.   A  service 

arisliip  from  the  usaKc,  time  out  of  mind, 
of  carrying  corn  to  a  particular  mill  to  be 
ground.   8  Bl.  Comm.  236.  A  writ  adapted 
to  the  injury  lay  at  the  oM  law.  Fitidi.  Nal 
Brev.  123. 
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SECTA  AD  TORRALE.   Suit  d«e  ft  HUB'S 

kiln  or  malt  house.   3  Bl.  Comm.  235. 

SECTA  CURIAE.  Suit  at  court.  The  serv- 
ice due  from  tenants  to  the  lord  of  attend- 
ing his  tourts  baron,  both  to  answer  com- 
plaints alleged  against  themselves,  and  for 
the  trial  ot  thtlr  feUow  tflnaata.    t  BL 

OfflHIH.  M. 

SECTA  EST  PUGNA  CIVILIS;  SICUT  AC- 
teres  armantur  actionibus,  et  quasi  accln- 
Quntur  gladils,  Ita  rel  (e  contra)  muniuntur 
exceptionlbuSf  et  defenduntur  quasi  clypeis. 
A  suit  is  a  civil  battle,  for  as  the  plaintiffs 
are  arnu'd  with  actions,  and.  as  it  were,  girt 
with  swords,  so,  on  the  other  hand,  the  de- 
fendants an  forttfled  with  pleas,  and  de- 
tended,  as  it  were,  bj  heteata.  Hob.  20; 
Bracton.  339b. 

SECTA  FACIENDA  PER  ILLAM  QUAE 
habat  enlclam  partem.  A  writ  to  compel  the 
heir,  who  has  the  elder's  part  of  the  co- 
heirs, to  perform  suit  and  services  for  all 
the  cofMurcanars.  Reg.  Orlg.  177. 

8ECTA  QUAE  8CRIPT0  NITITUR  A 
acrlpto  varlarl  tion  debet.  A  suit  which  re- 
Uaa  npon  a  writing  ought  not  to  vary  from 
tlia  writing.  Jank.  Gent  Gaa.  65. 

SECTA  REQALIt.  A  Kult  so  called  hy 
which  all  persons  were  bound  twice  in  the 
year  to  attend  in  the  sherlfTs  tonm.  in  order 
that  tlifv  might  be  informed  of  tilings  r*' 
lating  to  the  public  peace.  It  was  so  called 
because  the  shertfTs  tonrn  was  the  king's 
lect.  and  it  was  held  in  order  that  the 
people  might  be  bound  by  oath  to  bear  true 
alle^anoe  to  the  king.  Gowall. 

8ECTA  UNICA  TANTUM  FAeiENOA 

pro  pluribus  haereditatlbus.  A  writ  for  an 
heir  who  was  distrained  by  the  lord  to  do 
more  suits  than  one.  that  ho  should  be  al 
lowed  to  do  one  suit  only  in  respect  of  the 
land  of  divora  halm  daacandad  to  him.  Gow- 
all. 

SECTATORES.  Siiitois  of  court  who. 
among  the  Saxons,  gave  their  Judgment  or 
verdict  in  dvil  soita  npon  the  outtar  of 
fact  and  law.  1  Raava,  Hist  Bng.  Law,  St. 

SECTION.  .\  division  of  land  one  mile 
square,  containing  six  hundred  and  forty 
aeres.  estabUahed  by  the  United  States  gov- 
ernment survey  of  the  public  domain.  See 

"Ra-ge;"  "Township." 

SECTION  OF  LAND.  A  parcel  of  govern- 
ment land  containing  six  hundred  and  forty 

acres.  The  landfi  of  the  United  S'ates  are 
surveyed  into  parcels  of  six  hundred  and 
forty  acres:  each  aneh  parcel  Is  called  a 

"sectioTi." 

These  sections  are  divided  Into  half-sec- 
tions, each  of  which  contains  thr»^H  hmiilred 
and  twenty  acres,  and  into  quarter-sections 
of  one  hundred  and  sixty  acres  eadi.  See  2 
Washb.  Real  Prop. 

8ECT0RES  (Lat.)  Tn  Roman  law.  Bid- 
dars  at  an  auction.  Bab.  Auct.  2. 


Ac- 


8ECUNDUM.    Accoi-diTii:  t... 

'  '    Secundum  Aequum  et  Bonum. 
cording  to  irhat  Is  Jnst  and  right. 

8ecundum  Allegata  et  Probata. 
cording  to  that  which  is  alleged  and  proved 

 Secundum  Consuetudinem  ManeriL 

According  to  the  custom  of  the  manor. 

Secundum  Formam  Chartae.  Accord- 
ing to  the  form  of  the  (  linrtr  r  r  ,-.  od). 

 Secundum  Formam  Ooni.  According 

to  the  form  of  the  gift  or  grant.  See 
"Pormedon." 

Secundum  Formam  Statuti.  Accord- 
ing to  the  form  of  the  statute. 

 Secundum  Legem  Communem.  Ac- 
cording to  the  common  law. 

 Secundum  Naturam  est,  Commods 

Cujusque  rei  eum  Sequi,  quern  Sequentur  In- 
eommoda.  It  is  natural  that  he  who  bears 
the  charge  of  a  thing  should  raoaiva  the 
profits.    Dig.  50.  17.  10. 

 Secundum  Normam  Legis.  ArcordlBg 

to  the  rule  of  law;  by  the  rule  of  law. 

Secundum  Regulam.  According  to  the 
rula;  by  rule. 

Secundum  Subjectam  Materiam.  Ac- 
cording to  the  aabject  matter.  1  Bl.  Ooana. 
229.  An  agreements  must  be  construed  f*- 
cvndumtuhfntam  waterium,  if  the  matter  will 
bear  it.  S  Mod.  80,  arg.  Delivery  must  be 
ff^cumium  ntbffctam  materiam*  2  Kent,  Comm. 
439. 

SECU  RITAS. 

 In  Old  English  Law.   Ser  iirity:  surety. 

——In  the  Civil  Law.  An  acquittance  or 
releaae.  Spelmaa;  Gal  v.  La. 

SECURITATEM  INVENIENDI.  An  an- 
cient writ,  lying  for  th'>  sovereign,  against 
any  of  bis  subjects,  to  stay  them  from  going 
out  of  the  kingdom  to  foreign  parts:  the 
ground  whereof  is  that  every  man  i?  ?»oiit\'1 
to  serve  and  defend  the  commonweaith  &» 
the  crown  Bhall  think  Hi.  Fitsh.  Nat.  Brer. 

115. 

SECURITATIS  PACIS.  In  old  Bnglisb 
law.  S?ecurity  of  the  peace.  A  writ  that  lajr 
for  one  who  was  threate»;*>d  with  death  or 
bodily  harm  by  another,  against  him  who 
so  threatened.   RiNir-  Orig.  88. 

SECURITY.  That  which  renders  a  ma*ter 
sure;  an  instrument  which  renders  more 
certain  the  performance  of  a  contracL  Any- 
thing that  makes  money  more  assured  In  Its 
payment,  or  more  readily  recoveraV)l»\  a.- 
distinguished  from  a  mere  evidence  of  debt 

A  person  who  bacomea  the  snraly  flar  aa- 
other.  or  who  engages  himself  for  fha  per- 
formance of  another's  contract.  8ae  3 
Blackf.  (Ind.)  481. 

8ECURITY  FOR  COSTS.  Seenrtty  glv«a 

by  a  party  to  an  action  to  pay  any  cofii 
which  may  be  adjudged  against  him  there- 
in. 

Such  security  is  required  hy  statute  is 
various  caasa,  aa  on  appeal,  on  tha  hrtaglaf 
of  aoit  by  a  noaretf  daat*  ate. 

SECURITY  FOR  GOOD  BEHAVIOR.  GN^ 
Ing  surety  of  the  peace  {q.  r.) 
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SBISQI 


SECURIUS  EXPEDIUNTUR  NEQOTIA 

commissa  pluribus,  et  plus  vident  oculi  quam 
ocuiu's.  Business  intrusted  to  several  speeds 
iMSt.  and  several  8M  more  than  one 
eje.    4  OokOb  4$. 

8ECU8  (Lat)  Otherwlae. 

SED  NON  ALLOCATUR  (Lat.  but  It  Is  not 
allowed).  A  plirase  used  in  the  old  reports 
to  algnlfy  that  the  court  disagreed  with  the 
armaments  of  counsel.  "It  was  argned,"  etc.. 
'*»ed  non  allocatur." 

8EO  PER  CURIAM  (Lat. but  by  the  court). 
All  wrpreaelon  Bometliiiee  found  in  the  re- 
ports, after  the  opinion  of  a  single  judge,  to 
introduce  that  of  the  court  which  differs 
from  tbat  of  the  rinde  Judge. 

•ED  VIDE  (Lat)  Bot  see. 

SEDERUNT,  ACTS  OP.  In  Scotch  law. 
Certain  ancient  ordinancfs  (»f  the  rourt  of 
scMMion,  conferring  upon  the  courts  power 
to  eetabllih  smunl  rolee  of  praetloe.  Beii, 
Diet 

SEDITION.  In  criminal  law.  Th(<  raising 
commotions  or  disturlMnces  in  the  state.  It 
is  a  rerolt  against  legitimate  authority. 
Ersk.  Inst.  4.  4.  14:  Dig.  49.  16.  3.  S  19- 

The  distinction  between  "sedition"  and 
"treason"  consists  in  this,  that  though  the 
ultimate  object  of  sedition  is  a  violation  of 
the  public  peace,  or  at  least  such  a  course 
of  nica.siirns  a.s  evid<>ntl.v  engenders  it,  yet 
It  does  not  aim  at  direct  and  open  violence 
against  the  laws,  or  the  sabreralon  of  the 
constitution.    Alls.  Crlm.  Law.  580. 

The  obno.xious  act  of  July  14.  1798  (1 
8toi7»  U.  S.  I^ws.  543),  was  called  the  "se- 
dition law,"  because  its  professed  object 
was  to  prevent  dlsturbancee. 

In  the  Scotch  law.  sedition  is  either  verbal 
or  real.  Verbal  is  inferred  from  the  utter- 
ing of  words  tending  to  create  dlseord  be- 
tween the  king  and  his  people;  real  Kr><li 
tion  is  generally  committed  by  convocating 
togetber  any  considerable  number  of  people, 
Wltbont  lawful  authority,  under  the  pretense 
of  redressing  some  public  grievance,  to  the 
disturbing  <tf  the  public  peace,  IMk.  Inst. 
4.  4.  14. 

SEDUCTION. 

Ae  a  Tort  At  eommon  law,  the  act  of 

a  man  in  inducing  a  woman  to  have  unlawful 
sexual  intercourse  with  him.  The  use  of  se- 
ductive arts  was  not  essential.  The  woman 
herself  bad  no  action  for  damages  except  In 
case  of  a  breach  of  a  marriage  promise,  the 
only  civil  remedy  being  that  of  her  parent, 
based  on  loss  of  services.  89  111.  643;  49 
Mich.  MO. 

By  statute  In  many  states,  the  woman  has 
the  right  to  sue  in  her  own  name,  but  such 
statutes  generally  provide  that  the  seduction 
must  be  under  promise  of  marriage,  or  by 
seductive  arts  and  devloee. 

 As  a  Crime.   The  crime  Is  statutory. 

and  consists  generally  in  Inducing  an  unmar- 
ried female  of  prertona  chaste  character  to 
mbmlt  to  Banal  Interconrae  by  promise  of 


marriage,  or,  tn  some  states,  by  other 
ductlTe  means. 

"The  exact  amount  or  what  kind  of  se- 
ductive art  Is  necessary  to  establLsh  the 
offense  cannot  be  defined.  Every  case  must 
stand  on  Its  own  peculiar  clrenmstaaeeii; 
together  with  the  coiulition  in  lif*^,  advan- 
tages, age.  and  intelligence  of  the  parties." 
32  Iowa,  262.  The  intercourse  must  be  aor 
compllshed  by  artifice  and  deception,  and 
not  by  a  yielding  of  the  woman  from  mere 
lust.     79  Ala  n. 

Where  a  promise  of  marriage  is  required, 
it  need  not  be  Talld,  if  It  la  believed  by  the 

woman  to  be  so.  26  N.  Y.  203.  The  woman 
must  be  induced  by  the  promise  to  submit. 
108  Ind.  406. 

"No  one  can  contend  with  any  degree  of 
plausibility  that  a  virtuous  female  ean  be 
seduced  without  any  of  those  arts,  wiles, 
and  blandishments  so  necessary  to  win  the 
hearts  of  the  weaker  sex.  To  say  that  such 
a  one  was  seduced  by  simply  a  blunt  offer 
of  wedlock  tn  futuro,  in  exchange  for  sexual 
favors  in  prtscnti  is  an  aiiiiouiu  ement  that 
smacks  too  much  of  a  bargain  and  barter, 
and  not  enough  of  bsbrayaL  Thla  la  hlra 
or  salary,  not  aednetlon."  97  Mo.  MS. 

8EIGNI0R  IN  QR088.  ▲  loid  without  a 
manor,  simply  enjoying  superiority  and  serr> 

Ices. 

SEIGNIOR,  or  SEIGNEUR.  AmonR  the 
feudists,  this  name  slg^nificd  lord  of  the  fee. 
Fitsh.  Nat  Brev.  23.  The  most  extended 
slgnifleatlon  of  this  vrord  Inchides  not  only 
a  lord  or  peer  of  parlinnii  nt,  but  Is  applied 
to  the  owner  or  proprietor  of  a  thing;  hence 
the  owner  of  a  hawk,  and  fhe  master  of  a 
fishing  vessel,  is  called  a  "seigneur."  37 
Edw.  III.  c.  19;  Barr.  Obs.  St.  258. 

SEIGNIORAGE.  A  royalty  or  prerogative 
of  the  BOTerelgn.  whereby  an  allowance  of 

gold  and  silver,  brought  in  the  mass  tO  be 
e.Ychanged  for  coin,  is  claimed. 

 In  the  United  Statea.  The  mint  diarga 

for  coining  bullion. 

8EiaNI0IIE88.  A  famale  anperlor. 

SEIGNIORY.  In  English  law.  The  rights 
of  a  lord,  aa  such,  in  landa.  Swinb.  Wills* 

174. 

SEISED  IN  DEMESNE  AS  OF  FEE.  The 
precise  technical  phrase  to  express  a  fee  sim- 
ple in  possession  in  a  corporeal  hereditsp 
ment,  the  words  "In  demeene"  signifying 

that  he  l.s  sei.sed  as  owner  of  the  land  itself, 
and  not  merely  of  the  seigniory  or  services; 
and  the  words  "as  of  fee"  importing  that  he 
is  seised  of  an  estate  of  Inheritance  !n  fee 
simple.   2  Bl.  Comm.  105;  Steph.  Coram.  22. 


SEISI.  In  old  English  law. 
sessed. 


Seised;  pos- 


8BI8IN.  The  completion  of  the  feudal  In- 

veptitnre.  by  which  the  tenant  was  admitted 
into  the  feud,  and  performed  the  rites  of 
homage  and  fealty.  Stearns.  Real  Actions.  2. 
Poseession  with  an  Intent  on  the  part  of 
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him  who  holds  It  to  claim  a  freehold  In- 
terest.  8  N.  H.  58;  1  Washb.  Real  Prop.  35. 

Iiiim«dlately  upon  tbe  InTastltare  or  liv- 
ery of  seiBin.  the  tenant  became  tenant  of 
the  freehold;  aiul  the  term  "seisin"  orig- 
inally containiHl  the  idea  of  po8Be^^^ion  de- 
rived from  a  superior  lord  of  wtiom  tlie  ten- 
ant h«ld.  There  omld  be  bat  one  mirin* 
and  the  person  holding  it  wat?  regarded  for 
the  time  as  the  rightful  owner.  Litl.  §  701; 
1  Spence,  Bq.  Jur.  136.  In  the  early  history 
of  the  country,  livery  of  seisin  seems  to 
have  been  occasionally  practiced.  See  1 
Washb.  Real  Prop.  34,  note;  Colony  Laws 
(Mass.)  85.  86;  Smith,  Landl.  ft  Ten.  (Mor-  { 
rit  Bd.)  6,  note.  ! 

In  Connectieiit,  Massachusetts.  Pennsyl- i 
vania.  and  Ohio,  seisin  means  merely  "own- ! 
ership  "  and  the  distinction  between  seisin 
in  deed  and  in  law  is  not  known  in  practice. 
Walk.  Am.  Law.  324,  880;  4  Day  (Conn.) 
305;  4  Mass.  489;  14  Tirk.  iMa.ss.)  224;  6 
Mete.  (Mass.)  439.  A  patent  by  the  common- 
weattli.  In  Kentucky,  givet^  a  t  iuht  of  entry, 
bat  not  actual  seisin.   3  Bibb  (Ky.)  57. 

Seisin  in  fact  is  possession  with  intent 
on  the  part  of  him  who  holds  It  to  claim  a 
freehold  interest 

SelBin  In  law  U  a  right  of  immediate  pos- 
gession  according  to  the  nature  of  the  estate. 
Coweli;  Comyn.  Dig.  "Seisin"  (A  1,  2).  See 
UTer7  of  8«l«lii.'' 

SBiSIN,  LIVERY  OP.  8e«  "Uvery  of  Sef- 
aln.*' 

SEISIN  OX.  In  Scotch  law.  A  perquisite 
formerly  due  to  the  sheriff  when  he  gave 
poneoalon  to  an  heir  holding  crown  lands. 
It  was  long  since  converted  into  a  payment 
tn  money,  proportioned  to  tha  valae  ot  the 
astata.  Ball,  Diet 

8EISINA  (Law  Lat)  Seisin. 

8EI8INA  FACIT  STIPITEM.  Seisin  makes 
the  Stock.  2  Bl.  Comm.  209;  Broom,  Leg. 
Max.  (8d  London  Ed.)  466;  1  Steph.  Comm. 
ZVt;  4  Kent,  Comm.  SM.  8M;  U  Cta.  ttS. 

SEISINA  HABENDA.  A  writ  for  delivery 
of  seisin  to  the  lord,  of  lands  and  tenements, 
after  the  sovereign.  In  right  of  his  preroga- 
tive. liiMl  lia<l  the  .vi  .'ay.  and  waste  on  a 
felony  committed,  etc.   Reg.  Orig.  165. 

SEIZIN.    See  "Seisin." 

SEIZING  OF  HERIOT8.  Taking  the  best 
beast,  etc..  where  an  herlot  Is  due.  on  the 
death  of  the  tenant  t  BL  Comm.  411. 

SEIZURE.  In  practice.  The  act  of  taking 
iwBsesaion  of  the  property  of  a  person  con- 
demned by  the  judgment  of  a  competent 

tribunal  to  pay  a  certain  sum  of  money,  by 
a  sheriff,  constable,  or  other  pfflcer  lawfully 
authorised  thereto,  by  virtue  of  an  execu- 
tion, for  the  piirpose  of  having  such  prop- 
erty sold  arcordlng  to  law  to  satisfy  the 
judgnipnt.     Tilt'  taking'  possi'ssion  of  gOOds 

for  a  violation  of  a  public  law;  as,  the  tak- 
liDir  possession  of  a  ship  ft>r  attempting  an 

Illicit  trade.  2  Cranch  (IT.  S.)  187:  4 
Wheat  (U.  S.)  100;  1  Gall.  (U.  8.)  76;  2 


Wash,  a  a  (U.  &)  117,  687;  6  Cow;  (M.  T.) 

404. 

SELECTI  JUOICES  (Lat.)  In  Roman  law 
Judges  who  were  selected  very  much  like 
our  juries.  They  were  returned  by  the  pm- 
tor,  drawn  by  lot,  subject  to  be  chaJlengtJ 
and  sworn.  8  BL  Comm.  868. 

SELECTMEN.  The  name  of  certain  town 
officers  in  several  states  of  the  United  StatH^ 
who  are  Invested  by  the  statutea  at  thi 

states  with  extensive  powers  for  the  COIh 

duct  of  the  town  business. 

SELF-DEFENSE.  The  protection  by  force 
of  one's  person  or  property  from  uiUawfal 

Injury.  The  force  used  must  be  no  mor? 
than  is  reasonably  necessary  to  repel  tbe 
threatened  injury,  and  must  be  proportioDni 
to  the  nature  of  the  injury  apprehended. 
Thus,  an  assault  with  the  hand  cuaot  b* 
repelled  by  the  use  of  a  deadly  weapon.  77 
lud.  274;  34  Ohio  St.  98. 

As  a  general  rule,  an  assault  threatenlag 
death  or  serious  liodily  injury,  the  inflictim 
of  which  would  amount  to  a  felony,  may  be 
re.'^isted  to  the  taking  of  life  (29  Ohio  St. 
186;  8  Mich.  150),  but  not  an  assault  wblck 
l6  but  a  misdemeanor  (1  N.  T.  191). 

Unlawful  injury  to  propprty  may  be  re- 
sisted by  force  short  of  the  taking  of  life 
(148  Mass.  029;  56  Vt.  TOoi.  but  th..  taking 
of  life  In  defense  of  property  is  onijr  justi- 
Iteble  when  It  Is  neceasary  In  order  to  vn- 
vent  a  felony  attempted  by  violencf^  or  fim 
prise,  as  burglary,  robbery,  or  arson  (4  BL 
Comm.  180;  25  Grat.  IVa.]  887;  31  Coat 
479),  but  not  secret  felonies,  such  as  Isr 
ceny  (71  Ala.  330). 

SELF-REGARDING  EVIDENCE.  Evidence 

which  either  serves  or  dis.serves  the  party  is 
SO  called.  This  species  of  evidence  is  either 
self-eervlng  (whldi  la  not  In  general  >»■ 

ceh'able),  or  self-dlsservlng,  whif^h  i?  i'> 
variably  receivable,  as  bein.i;  an  aUmisaios 
against  the  party  offering  it.  ainl  that  eltttr 
In  court  or  out  of  courL  Brown. 

SELION  OF  LAND.  A  ridge  of  gromid 
rising  between  two  furrows,  containing  m 
certain  quantity,  but  sometimes  more  and 
I  sometimes  less.   Termes  de  la  I.ie.v. 

SELLER.  One  who  disposes  of  a  thing  in 
consideration  of  money;  a  vendor. 

This  term  is  more  usually  applied  in  'bf 
sale  of  chattels;  that  of  "vendor"  in  tlie 
sale  of  estntea  See 


SEMAYNE'S  CASE.  This  caso  decided,  to 
2  Jac.  I.,  that  "every  man's  house  [meaalBC 
his  dwelling-house  onlyl  Is  his  castle,"  sod 
that  the  defendant  may  not  br«^ak  oj<:r 
outer  doors  in  general,  but  only  inner  doors, 
but  that  (after  request  made )  he  amy  hnsk 
open  even  outer  doors  to  find  goods  of  s» 
other  wrongfully  in  the  house.  Brown. 

SEMBLE  (Fr.  it  seems).  .\  t(  rm  frequent- 
ly used  before  the  statement  of  a  point  sf 
law  which  has  not  been  directly  settled,  hsi 
about  which  the  conrt  have 
opinion,  and  intimated  wtistt  a 
would  be. 
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8ENATUS,  ETC. 


•BMEL  CIVIt  SEMPER  CIVIS.    Once  a 

dtlieii  ahrart  a  ciUsen.  Tray.  LaX,  lUx. 
556. 

8EMEL  MALUS  SEMPER  PRAESUMI- 
tur  esse  malus  in  eodem  genere.  Whoever 
is  onoe  bad  is  presumed  to  be  so  always  in 
tbe  same  degree.  Cro.  Car.  S17. 

8EME8TRIA.  In  tbe  civil  law,  Uie  col- 
lected dedsions  of  the  emperors  in  their 


8EMESTRI8,  or  8EME8TRE  (Lat  from 
ej-,  .six,  and  uirnsis,  tuouth).   Ot,  or  for  six 

onths    ]ij        i«^^4l;  Bt.  Wsfltminater  II. 


c.  5;  -  Iiiht.-* 


8EMI-MATRIM0NIUM  (Lat.)  In  Roman 
law.  Half-marriage.  Concubinage  was  so 
called.  Tayl.  dr.  Urn,  278. 

8EMI-NAUPRAQIUM  (Lat)   A  term  used 

by  Italian  lawyors.  which  litorally  signifles 
"half-Hhipwreck,"  and  by  whiih  they  under- 
stand the  jetsani.  or  lasting  merchandise 
into  the  sea  to  prevent  shipwreck.  Locre, 
Rep.  dn  Code  de  Com.  art.  409.  The  state  of 
a  vt.vspl  whifh  has  hopn  so  murh  injurpd  liy 
tempest  ur  accident  that  to  repair  the  dani- 
aces.  after  being  brooght  into  vmt,  and  pre- 
pare her  for  sea,  would  cost  more  than  her 
worth,    4  Best.  I^w  Rep.  120. 

MI-PROOF.  In  civil  law.  PresompUon 
oftaet  This  decree  ot  proof  It  tlma  defined: 

"Xnit  est  igiiorandum.  prohalionem  semi- 
plenam  earn  esse,  per  guam  rei  gestae  fides 
aliqua  fit  fudioi;  non  tamen  takla  itt  fare 
debeat  in  pronuncianda  sententia  earn  sequi." 
Mascardus,  de  Prob.  vol.  1.  quaest  11,  note 
1.  4. 

•KMPER  (Lat)  Alwaji. 

8EMPBR  IN  DUBII8  BBNIQNIORA  PRAE- 
ferunda  sunt.  In  dubious  cases,  the  more 
liberal  constmctions  are  always  to  be  pre- 
ferred. Dig.  60.  17.  66. 

•EMPER  IN  DUBII8  ID  AGENDUM  EST, 
ut  quam  tutissimo  loco  reo  sit  bona  fide  con- 
tracta,  nisi  quum  aperte  contra  leges  scrip- 
turn  est.  Always,  in  doubtful  cases,  that  is 
to  be  done  by  which  a  bona  fide  contract  may 
bo  In  the  greatest  safety,  except  when  its 
provisions  aro  olearly  contrary  to  law.  Dig. 

34.  5.  21. 

8EMPER  IN  OBSCURIS  QUOD  MINI- 
imim  eet  sequlmur  (sequere).  In  obscure 
cases  we  always  follow  that  which  is  least 
Dig.  50.  17.  9;  Broom,  Leg.  Max.  (8d  Lon- 
don Bd.)  616,  note;  6  G.  &  96S. 

SEMPER  IN  STIPULATION  I  BUS  ET  IN 

caeterls  contractibus  id  sequimur  quod  ac- 
tum est.  In  Btipulatlons  and  other  contracts 
we  always  follow  that  which  was  dono  (i.  e., 
agreed).    Dig.  50.  17.  34. 

8EMPER  ITA  FIAT  RELATIO  UT  VA- 
leat  dispositio.   Let  the  reference  always  be 
made  thM  fhe  dlfvonltlon  maj  afalL  6 
CokCb  76. 


SEMPER  NECE88ITA8  PROBANDI  IN- 
cumbit  ei  qui  agit  The  claimant  is  always 
bound  to  prove;  the  burden  of  proof  lies  on 
him. 

SEMPER  PARATUS  (I^t  always  roady  i. 
In  pleading.  The  name  of  a  plea  by  which 
tbe  defendant  alleges  that  he  has  alwairs 

been  ready  to  perform  what  is  dfmanded  of 
him.  3  Bl.  Comm.  303.  The  same  as  tout 
t«wtp»  prtet. 

SEMPER  PRAESUMITUR  PRO  LEQITI- 

matione  puerorum,  et  fillatio  non  potest  pro 
bari.   The  pre.sumptlon  Is  always  in  favor  of 
legitimacy,  for  filiation  cannot  be  proved. 
Co,  Utt  126.  See  1  Bout.  Inst,  note  803;  S 
Coke,  981k 

SEMPER  PRAESUMITUR  PRO  MATRI*' 
monio.    The  prosumption  is  always  in  fftTOT 

of  the  validity  of  a  marriage. 

SEMPER  PRAESUMITUR  PRO  NEQAN- 
te.  The  presumption  to  always  In  favor  of 

tho  nnp  who  denies.  See  10  Clark  Ik  F.  684; 

:\  FA.  &  in.  723. 

SEMPER  PRAESUMITUR  PRO  SENTEN- 
Ua.  Presnmptlon  Is  always  In  favor  of  the 
aentence.  8  Bnlst  48. 

SEMPER  QUI  NON  PROHIBET  PRO  8E 
intervenire,  mandate  creditur.  He  who  does 
not  prohibit  the  intervention  of  another  in 

his  behalf  Is  supposed  to  authorize  it.  2 
Kent,  Comm.  61t>;  Dig.  14.  6.  16;  Id.  43. 
8.  18.  4. 

SEMPER  8EXUS  MA8CULINU8  ETIAM 
foemininum  contlnet.   The  male  sex  always 

includes  the  female.    Dig.  32.  62. 

SEMPER  SPECIALIA  QENERALIBUS 

insunt.  Special  claosee  are  always  com- 
prised In  general  ones.  Dig.  60.  17.  147. 

SEN.  This  is  said  to  be  an  ancient  word 
which  signified  "justice."   Co.  Lltt  61a. 

SENATE.  The  name  of  the  less  numerous 
of  the  two  bodies  eonstltntlng  tbe  leglstop 

tivp  Tiranch  of  the  Rovernment  of  ths  UnltoB 

.Slates,  and  of  the  several  states. 

SENATOR.  A  member  of  a  senate. 

SENATORES  SUNT  PARTES  CORPORIS 
regis.  Senators  are  part  of  tbe  body  ol  the 
king.  Stanndf.  78  (B) :  4  Inst  68,  In  aiarg. 

SENATORS  OF  THE  COLLEGE  OF  JUS- 
tice.  The  judges  of  the  court  of  session  in 
Scotland  are  so  called.   Act  1540.  c.  98. 

SENATUS  CONSULT  A.  Ordinances  (pub- 
lic acts)  of  tbe  Roman  senate. 

SENATUS  CON8ULTUM  MARCIANUM 

(Lat.)  In  th(  >  ivil  law.  Tho  Martian  de- 
cree of  the  senate.  A  decree  enacted  in  the 
consulate  of  Quintus  Marclus  and  Spurlus 

Postnmus.  in  relation  to  the  celebration  of 
the  Bacchanalian  mysteries.  This  decree 
has  been  preserved  entire  to  the  present  day, 

and  is  given  in  full  by  Or.  Taylor,  with  a 
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SENTENTIA,  ETC. 


physical  doeaj  mod  ranltliic  tn  Moond  cklM- 

hood. 

SENILITY.  Old  age;  a  state  of  BMBtal 
impairnuent  resulttng  tram  old  age.  Sm  t 
Johns.  Cb.  (N.  T.)  M2. 


QOmmentary  abounding  in  curious  learning. 
TftyL  Civ.  Law,  546-584.  It  waa  obtained 
froiB  a  copper  plate  dug  up  about  the  year 
1640.  in  the  territories  of  J.  Bapt.  Cigala, 
in  the  kingdom  of  NapleSi  and  now  in  the 
Importal  libnuT  at  Yleniia.  Id.  647. 

8ENATUS  CONSULTUM  ORFICIANUM 

(Lat.)  In  the  civil  law.  The  Orfk-ian  (l.> 
cree  of  the  senate.  A  decree  enacted  in  the 
oonnilate  of  Orflcfus  and  Rnfos,  In  th«  reign 
of  the  Emperor  Marcus  Antonlus.  by  which 
children,  buth  bon^  and  daughters,  were  ad- 
mitted to  the  inheritanco  of  tbotr  IntMtate 
mothers.  Inst  8.  4.  pr. 

8ENATUS  CONSILIUM  PEGASIANUM 
(Lat)  In  the  civil  law.  The  Pegasian  de- 
cree of  the  senate.  ▲  dOCfee  enacted  in  the 
consulship  of  Pegasus  and  Puslo,  in  the 
reign  of  Vespasian,  by  which  an  heir,  who 
was  requested  to  restore  an  inheritanee,  was 
allowed  to  retain  one-fourth  of  it  for  him- 
Mlt.  iBSt  S.  St.  S.  This  was  declared  by 
JlMtlillan  to  bo  eiiipcrscded  by  the  Senatus 
OtmmMum  TrcbvUiuttum  (q.  v.)  Id.  2.  23.  7; 
Hdnoo.  Blem.  Jar.  GIt.  lib.    tit  2S.  i  <68. 

•KNATUS  CONSULTUM  TREBELLIAN- 

ym  (Lat.)  In  the  civil  law.  Tho  Trebelllan 
decree  of  the  senate.  A  decree  enacted  in 
tlM  consulate  of  Trebelllus  Maximus  and 
Aubmos  Seneca,  in  the  reign  of  Nero,  by 
wbieb  It  was  proTided  that,  if  an  Inheritance 
was  restored  imder  a  trust,  all  actions  which, 
by  the  civil  law,  might  be  brought  hj  or 
afalnst  tbe  bdr  should  be  given  to  and 
■gainst  him  to  whom  the  Inheritance  was 
r«Btored.  Inst.  2.  23,  4;  Dig.  36.  1.  See  the 
words  of  the  doerse.  Id.  |  %. 

SENATU8  CONSULTUM  ULTIMAE  NE- 

eessitatis  (T.at.)  A  decree  of  the  senate  of 
the  last  necessity.  The  name  given  to  the 
decren  which  usually  preceded  the  nomina- 
tion of  a  dictator.   1  BI.  Comm.  136. 

SENATUS  CONSULTUM  VELLEIANUM 
(Lat.)  In  the  civil  law.  The  Velleian  de- 
cree of  the  senate.  A  decree  enacted  In  the 
consulship  of  Velleius,  by  which  married 
WHMMII  were  prohibited  from  rnaUiig  con- 
tracta.  IMs;  If,  1;  Stoiy.  donll.  Laws,  |  425. 

SENATUS  DECRETA.  In  the  civil  law. 
Decisions  of  the  senate;  private  acts  con- 
camlng  parUcnlar  pcrsoni  merdy. 

SENDA.  In  Spanish  law.  A  path;  the 
right  of  a  path;  the  right  of  foot  or  horso 
path.   White,  New  Recop.  bk.  2.  tit.  6.  §  1. 

SENESCHALLO  ET  MARESHALLO 
quod  non  teneat  placita  de  Mbero  tenemento. 
A  writ  addressed  to  the  steward  and  mar- 
shal of  England,  inhibiting  them  to  take 
cognizance  of  an  action  in  their  court  that 
concerns  freehold.  Reg.  Grig.  185.  Abol- 
ished. 

SENE8CHALLU8  (Lat)  A  Steward.  Co. 
LIttdla. 

SENILE  DEMENTIA.  A  gradual  impair- 
ment of  the  mental  faculties  by  reason  of 


SENIOR.  The  elder.  This  addition  is 
sometimes  made  to  a  man*s  name,  when  two 
persons  bear  the  same.  In  order  to  diatte- 

guish  them.  In  praeticc^  wben  nothing  Is 
mentioued,  the  senior  is  Intended.    3  Miss. 

59. 

Used  in  reference  (o  secorlties,  conve-.- 
ances,  etc..  It  signifies  flnrt  In  point  of  tiiu^^ 


SENORIO.   In  Spi 

pnpcrty. 


minion  or 


8ENSUS  VERBORUM  EST  ANIMA  LE- 
gis.  The  moaning  of  words  !■  the  splrtt  cC 
the  law.  6  Coke,  2. 


SENTENCE.  A  judgment  or  judicial  dec- 
laration made  by  a  judge  in  a  cause.  The 
term  "Jndgment"  Is  more  nsually  applied  ti 

civil,  and  "sentence"  to  criminal,  proceed- 
ings. A  sentence  (In  criminal  proceedings) 
is  the  order  of  court  made  in  the  preeeasi 
of  the  defendant,  and  entered  of  record,  pro- 
nounciug  the  judgment,  and  ordering  the 
same  to  he  carried  into  execution  in  the 
manner  prescribed  by  law.  Clark.  Crlik 
Law  Tez.  580. 

Sentences  are  final,  when  they  put  an  eni 
to  the  case;  or  interlocutory,  when  they  set- 
tle only  some  incidental  matter  whleh  has 
arisen  in  the  course  of  its  progTSaiL  8sa 
Aso  ft  M.  Inst  bk.  3.  tit  8,  c.  1. 

SENTENTIA  (Lat)  In  civil  law.  Sense: 
import;  as  dlattngiiiahed  from  mere  worda 

Calv.  Lex. 

The  deliberate  expression  of  one's  will. 
Tayl.  Civ.  I^aw,  532. 

The  sentence  of  a  judge  or  court  Inst  4 
11.  4. 

SENTENTIA  A  NON  JUDICE  LATA  NE- 
mini  debet  nocere.  A  sentenio  pronounced 
by  one  who  is  not  a  Judge  should  not  harm 
any  one.  Fleta,  lib.  6»  c.     f  7. 

SENTENTIA  CONTRA  MATRIMONIUM 

nunquam  transit  In  rem  judicatam.  .\  sen- 
tence against  marriage  never  passes  into  a 


SKNSU  H0NE8T0.   To  Interpret  words 

»en9u  honesto  Is  to  take  them  so  aa  not  to 

Impute  Impropriety  to  the  persons  concerned. 


SENSUS  VERBORUM  EST  DUPLEX,  Ml- 
tis  et  asper,  et  verba  semper  accipienda  sunt 
In  mitiore  sensu.  The  meaning  of  words  Is 
twofold,  mild  and  harsh;  and  words  are  to 
be  received  in  their  milder  sense.  4  Coke, 
IS. 

SENSUS  VERBORUM  EX  CAUSA  DtCEM* 
di  acclplendus  est,  et  eermonee  eemper  ao> 
cipiendl  sunt  secundum  subjectam  matert- 

i  am.  The  sense  of  words  Is  to  ho  taken  from 
the  occasion  of  speaking  them,  and  diacoors- 
es  are  always  to  be  interpreted  acemnUas  la 
the  subject  matter.  4  (3oke,  14. 
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jud^ent  (condiialT*  Qpoo  tlie  portlM).  7 

Coke.  43. 

8ENTENTIA  FACIT  JUS,  ET  LEGIS  IN- 
terpretatio  legit  vim  obtlnet  The  sentence 
makes  the  law.  and  the  interpretation  lias 

the  force  of  law. 

SENTENTIA  FACIT  JUS,  ET  RES  JUDI- 
cata  pro  veritate  accipitur.  Judgment  cre- 
ates the  right,  and  what  ia  adjudicated  is 
taken  for  truth.  Ellesmere,  Postn.  55. 

SENTENTIA  I NTERLOCUTORI A  REVO- 

*cari  potest,  difinitlva  non  potest.  An  inter- 
locutory sentence  or  order  may  be  revoked, 
but  not  a  Uax.  reg.  SO. 

SENTENTI^^Ml  PERTUR  OE  REBUS 

non  liquidis.  Sentence  is  not  given  Upon  a 
thing  which  is  not  clear. 

SEPARALITER  (Lat.  separately).  A  word 
sometimes  used  in  indictments  to  show  that 
the  defendants  are  charged  separately  with 
offenses  which,  without  the  addition  of  this 
word,  would  seem,  from  the  form  of  the  in- 
<ii(  tment.  to  be  charged  Jointly;  as,  for  ex- 
ample, when  two  persons  are  indicted  to- 
gether for  perjury,  and  the  indietment  states 
that  A.  and  B.  came  before  a  commissioner, 
etc..  this  Is  alleging  that  they  were  both 
guilty  of  the  same  crime,  when  by  law  their 
crimes  are  distinct,  and  the  indictnfent  is 
Tf clous;  but  If  the  word  ieparaliter  is  used, 
then  tlie  affirnicition  Is  that  each  was  guilty 
of  a  separate  offense.   2  Hale,  P.  C.  174. 

SEPARATE  ACKNOWLEDGMENT.  A 
married  woman's  acknowledgment  of  a  deed, 
taken  apart  and  privataly  tnm  her  hna- 

band. 

SEPARATE  DEMISE  IN  EJECTMENT.  A 

demise  In  a  declaration  in  ejectment  used  to 
ba  termed  a  "separate  demise"  when  made 
by  the  leesor  separately  or  individually,  as 
distinguldied  from  a  demise  made  Jointly 
by  two  or  more  persons,  which  was  termed 
a  "joint  demise."  No  such  demise,  either 
separate  or  Joint,  is  now  nsBsssary  in  this 
action.  Brown. 

SEPARATE  ESTATE.  That  which  belongs 
to  one  only  of  several  persons;  as.  the  sep- 
arate estate  of  a  partner,  which  does  not  be- 
long to  the  partnership.  2  Bouv.  Inst  note 
1619. 

The  separate  estate  of  a  married  woman 
is  that  which  belongs  to  her.  and  over  which 
her  husband  has  no  right  in  equity.  It  may 
consist  of  lands  or  chattels.  4  Barb.  (N.  Y.) 
407;  1  Const  (S.  C.)  452;  4  Bouv.  Inst  note 
WH, 

SEPARATE  EXAMINATION.   8se  "BopOr 

rate  .Vcknowledgnicnt." 

SEPARATE  MAINTENANCE.  The  main- 
tenanee  of  a  woman  by  her  husband  on  an 
agreement  to  live  separately.  An  allowance 
made  hy  a  husband  to  his  wife  for  her  sepa^ 
rate  support  and  maintenance.  Bontier. 
See  2  Rop.  Husb.  ft  Wife,  267  ot  aeq.;  S 
Steph.  Comm.  309. 


I8EPARATIM.  In  old  conveyancing.  Sev- 
erally. A  word  which  made  a  several  cove- 
nant 6  Coke,  2Sa. 

SEPARATION.  A  ceasaHoa  of  cohabita- 
tion of  husband  and  wife  by  mutnal  agree* 

ment. 

SEPARATION  A  MEN8A  ET  THORQ.  ▲ 
partial  dlseolatlon  of  the  marriage  relation. 

By  the  ecclesiastical  or  canon  law  of  Eng- 
land, which  had  exclusive  jurisdiction  over 
marriage  and  divorce,  marriage  was  regard* 
ed  as  a  sacrament,  and  indissoluble.  This 
doctrine  originated  with  the  Church  of  Rome, 
and  became  establishrd  in  lOii^laiiil  while 
that  country  was  CathoUc;  and  though,  aft- 
er the  Reformation.  It  ceased  to  be  the  doe- 
trine  of  the  Church  of  England,  yet  the  law 
remained  unchanged  until  the  recent  statute 
of  20  &  21  Vict.  (1857)  c.  85.  Bish.  liar,  ft 
Dir.  il  274.  278.  Hence,  as  has  been  seen 
in  the  article  on  divorce,  a  valid  marriage 
could  not  be  dl.s.solvcd  in  England  except  by 
what  has  been  termed  the  "omnipotent  pow- 
er of  parliament" 

This  gave  rise,  In  the  ecclesiastical  coiirts, 
to  the  practice  of  granting  divorces  "from 
bed  and  board,"  as  they  used  to  be  called, 
or  "judicial  separation,"  as  they  are  called  in 
20  ft  21  yict  c.  85.  S  7.  BlSh.  Mar.  ft  Dir. 
§§  277.  27S.  From  England  this  practice 
was  introduced  into  this  country;  and 
though  in  some  of  the  states  It  has  entirely 
given  way  to  the  divorco  n  vinculo  matri- 
monii, in  others  it  Is  still  in  use,  being  gen- 
erally granted  for  causes  whit  h  are  not  suf- 
ficient to  authorise  the  latter.  See  "Dk- 
vorce." 

SEPARATION  ORDER.  In  England,  where 
a  husband  Is  convicted  of  an  aggravai' d  as- 
sault upon  his  wife,  the  court  or  magistrate 
may  order  that  the  wife  shall  be  no  longer 
hound  to  cohabit  w^ith  him.  Such  an  order 
has  the  same  effect  as  a  judic  ial  decree  of 
separation  on  the  ground  of  cruelty.  It  may 
also  provide  for  the  payment  of  a  weekly 
sum  by  the  husband  to  the  wife  and  for  the 
custody  of  the  dilldren.  Sweet 

SEPARATISTS.  Seceders  from  the  Church 
of  England.  They,  like  Quakers,  solemnly 
affirm,  instead  of  taking  the  usual  oath,  be- 
fore they  gtf  •Tidenca.  See  8  ft  4  wm.  IV. 

c.  82. 

SEPTUM.  An  indoeure;  any  place  paled 
in.  CowelL 

SEPULCHRE.  The  place  wha«  a  eorpae 

is  buried.   The  violation  of  sepnlehres  Is  a 

misdemeanor  at  common  law. 

SEPULTURA.  An  offering  to  the  priest 
for  the  burial  of  a  dead  body. 

SEQUAMUR  VESTIGIA  PATRUM  NOS* 

trorum.    Let  us  follow  the  fboMopa  Of  OOT 

fathers.    .lenk.  Cent.  Cas. 

SEQUATUR  SUB  SUO  PERICULO.  A 
writ  that  lay  where  a  summons  od  «wrrtmlf* 

zandnm  was  awarded,  and  the  shoriff  re- 
turned that  he  had  nothing  whereby  he 
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might  be  summoned,  then  Issued  an  alias 
and  a  pluriea,  and  if  he  came  not  in  on  the 
pluriea,  this  writ  issued.  Old  Nat.  Brev. 
168. 

SEQUELA  (Lew  Lat.)  In  old  Bnsllih  law. 

Suit;  nrorpss  or  prosecution.  Sequela  0011- 
»ac,  the  process  of  a  cause.  Cowell. 

SEQUELA  CURIAE.  Suit  of  court.  Cow- 
ell. 8M*^lt." 

SEQUELA  VILLANORUM.  The  f  a  m  1 1  y 
retinue  and  appurtenances  to  the  goods  and 
chattels  of  TiUelns,  which  were  at  the  abso- 
lute disposal  of  the  lord.  Par.  Ant  816. 

SEQUELS.  Small  allDwniu  cs  of  meal  or 
manufactured  victuals  made  to  the  servants 
at  a  mill  where  com  was  gnrand,  hjr  tenare. 
In  Scotland.  Bee  "Thirlage." 

SEQUESTER. 

—In  Civil  and  Ecclesiasticai  Law.  To 
renounce.  Example:  When  a  widow  comes 
Into  court  and  disclaims  having  anything  to 
do  or  to  Intermeddle  with  her  deceased  bus- 
band's  estate,  she  is  said  to  "seanester."  Ja- 
cob. 

Iw  Chaneery  Practice.   To  take  posses- 
sion under  a  writ  of  sequestration  (g.  v.) 

SEQUESTRARI  FACIAS.  A  writ  issued 
for  the  purpose  of  enforcing  a  judgment 
against  a  honeflced  clergyman  when  a  /!.  fa. 
has  been  Issued  and  returned  nulla  bona. 
It  commands  the  bishop  of  the  diocese  to  en- 
ter into  the  benefice,  and  sequester  the  rents, 
tithes,  and  profits  until  the  debt  Is  satis- 
fled.  The  lilslioi)  »  i  utes  the  writ  hy  issu- 
ing a  sequestration.  Chit.  (Jen.  Prac;.  1284; 
Danlell.  Ch.  Pra(  .  lt27;  Smith.  Actions  (11th 
Bd.)  887.  See  "Levari  Facias;"  "Writ" 

SEQUESTRATIO.  In  the  rivll  law.  The 
separating  or  Betting  aside  of  a  thing  in  con- 
troversy, from  the  possession  of  both  parties 
that  contend  for  it.  It  is  two-fold, — "volun- 
tarj."  done  by  consent  of  all  parties:  and 
when  a  Judge  orders  It  Brown. 


SEQUESTRATION. 

—In  Chancery  Practice.  A  remedy  by 
writ  for  the  talcing  of  property,  and  the  rents 
and  profits  thereof,  either  to  enforce  a  de- 
cree, or  to  preserve  the  subject  matter  of 
the  suit.  See  Rl.  Comm.  444.  The  writ 
issued  sometimes  to  the  sheriff,  but  usually 
to  four  or  more  commissioners. 

The  remedy  Is  now  prncflrnlly  superseded 
by  receivership  proceedings  and  kindre<l  rem- 
edies.  See  6  Fed.  766;  11  Paige  (N.  Y. )  603. 

—In  Contracts.  A  species  of  deposits 
which  two  or  more  persons,  engaged  In  liti- 
gation about  anything.  maVce  of  the  thing  In 
contest  with  an  indifferent  person,  who 
binds  himself  to  restore  it,  when  the  i.nsue  is 
decided,  to  the  party  to  whom  it  is  adjudged 
to  belong.  Code  La.  art  8848;  Story,  Bailm. 
S  45.  See  19  Viner,  Abr.  886;  1  Vem.  68, 
420:  2  Ves.  Jr.  23. 

 In  Louisiana.    A  mandate  Of  the  court, 

ordering  the  sheriff,  in  certain  cases,  to  take 


Into  his  possession,  and  to  keep,  a  thing  of 
which  another  person  has  the  possession. 


until  after  the  decision  of  a  suit,  in  order 
that  It  be  delivered  to  him  who  shall  be  ad- 
Judged  entitled  to  have  the  property  or  pos- 
session of  that  thing.  This  is  what  Is  prop- 
erly called  a  "Judicial  sequestration."  S''<'  1 
Mart.  (IJi. )  79;  1  La.  439;  Civ.  Code  La. 
arts.  2:"41.  2948. 

In  this  acceptation,  the  word  "sequestra- 
tion" does  not  mean  a  "Judicial  deport**  be- 
cause sequestration  may  exist  together  with 
the  right  of  administration,  while  mere  de- 
posit doss  not  admit  it 

SEQUESTRATOR.  One  to  whom  a  8eQ> 

uestration  is  made. 

A  depositary  of /this  kind  cannot  exonei^ 
ate  himself  from  the  care  of  the  thing  se- 
questered in  his  hands,  unless  for  some  cause 
rendering  it  indispensable  that  he  should  re- 
sign his  trust  Civ.  Code  La.  art  8847.  See 
"Stakeholder." 

OffK  ers  appointed  by  a  court  of  chancery, 
and  named  in  a  writ  of  sequestration.  As 
to  their  powers  and  duties,  see  2  Madd.  Ch. 
Prae.  881;  Blake,  Ch.  Prac  108. 

SEQUESTRO  HABENDO.  In  English  ec- 
clesiastical law.  A  Judicial  writ  for  the  din- 
charging  a  sequestration  of  the  profits  of  a 
church  benefice,  granted  by  the  bishop  at 
the  sovereign's  command,  thereby  to  compel 
the  parson  to  appear  at  the  suit  of  another. 
Upon  his  appearance,  the  parson  may  have 
this  writ  for  the  release  Of  the  sequeotrar 
tion.  Reg.  Jud.  36. 

SEQUI  DEBET  POTENTIA  JUSTITIAM, 
non  praecedere.  Power  should  follow  jus- 
tice, not  precede  it  8  Inst  454. 

SERF.  In  feudal  law.  A  t.  rm  applied  to 
a  class  of  persons  who  were  bound  to  per- 
form very  onerous  duties  towards  others. 
Poth.  des  Personnes,  pt.  1,  tit.  1,  a.  6,  S  4. 

There  is  this  essential  difference  between 
a  "serr'  and  a  "slave:"  The  serf  was  bound 
simply  to  labor  on  the  soil  where  he  was 
born,  without  any  right  to  go  elsewhere 
without  the  consent  of  his  lord,  but  he  was 
free  to  act  as  he  pleased  in  his  dally  ac- 
tion; the  slave,  on  the  contrary,  is  the  projv 
erty  of  bis  master,  who  may  require  him  to 
act  as  he  pleases  In  emy  feQ>ect  uid  who 
may  sell  him  aa  a  diattel.  Lepage,  e.  8,  art 
2.  9  2. 

SERGEANT-AT-ARMS.  An  ofllcer  appoint- 
ed by  a  legislative  body,  whose  duties  are  to 
enforce  the  orders  given  by  such  bodies,  gen- 
erally under  the  wartant  of  Its  j^resldlng  of- 
ficer. 

SERIATIM  (Lat.)  In  a  series;  severally; 
as,  the  Judges  delivered  their  opinions  seri- 
aUm. 

SERJEANT  OW  THE  MACE.  In  English 

law.  An  officer  who  attends  the  lord  mayor 
of  London,  and  the  chief  magistrates  of  oth- 
er corporate  towns.  Holthouse. 

SERJEANTS-AT-LAW.  A  very  ancient  and 
the  most  honorable  order  of  advocates  at  the 
common  taw. 

They  were  ealled,  f onnerlr.  "eountors,**  or 
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"serjeant-countors,"  or  "countors  of  the 
bench"  (in  the  old  law  Latin  phrase,  band 
narratores),  and  are  mentioned  by  Matthew 
Paris  in  the  life  of  John  II..  written  in  1255. 
They  are  limited  to  fifteen  In  number,  In 
addition  to  the  judges  of  the  courts  of  West- 
minster, who  are  always  admitted  before  be- 
ing advanced  to  the  bench. 

The  most  valuable  privilege  formerly  en- 
joyed by  the  Serjeants  was  the  monopoly  of 
the  practic49  in  the  court  of  conunon  pleas. 
A  bill  was  introduced  into  parliament  for 
the  purpose  of  destroying  this  monopoly,  in 
1755.  which  did  not  pass.  In  1834,  a  war- 
rant under  the  sign  manual  was  directed  to 
the  judges  of  the  common  pleas,  command- 
ing them  to  open  the  court  to  the  bar  at 
large.  The  order  was  received  and  complied 
with.  In  1839,  the  matter  was  brought  be- 
fore the  court  and  decided  to  be  illegal.  ID 
Blng.  571:  6  Bing.  N.  C.  187,  232.  235.  St 
a  ft  ID  Vict.  c.  has  since  extended  the 
privilege  to  all  barristers.  1  Bl.  Comm.  27. 
note. 

SERJEANTS'  INN.  The  Inn  to  which  the 
Serjeants  at  law  belonged,  near  Chancery 
Lane;  formerly  called  "Faryndon  Inn." 

SERJEANTIA  IDEM  EST  QUOD  SERVIT- 

ium.  Serjeanty  is  the  same  as  service.  Co. 
Litt.  IDS. 

SERJEANTY.  In  English  law.  A  species 
of  service  which  cannot  be  due  or  per- 
formed from  a  tenant  to  any  lord  but  the 
king,  and  is  either  grand  or  petit  serjeanty. 

8ERM0  INDEX  ANIMI.  Speech  Is  an  in- 
dex of  the  mind.  5  Coke,  II& 

SERMO  RELATA  AD  PERSONAM,  IN- 
telligl  debet  de  conditione  personae.  A 

speech  relating  to  the  person  is  to  be  under- 
stood as  relating  to  his  condition.  1  Coke, 
1&. 

SERMONES  SEMPER  ACCIPIENDI  SUNT 
secundum  subjectam  materiam,  et  conditio- 
nem  peraonarum.  Language  is  always  to  be 
understood  according  to  its  subject  matter, 
and  the  condition  of  the  persons,  i  Coke, 
IL 

8ERVAGE.  In  feudal  law.  Where  a  ten- 
ant, besides  payment  of  a  certain  rent,  found 
one  or  more  workmen  for  his  lord's  service. 
Tomlins. 

SERVANDA  EST  CONSUETUDO  LOCI 
ubi  causa  agitur.  The  custom  of  the  place 
where  the  action  is  brought  is  to  be  ob- 
served,   a  Johns.  Ch.  (N.  Y.)  190.  21k, 

'  8ERVI.  Bondsmen,  or  servile  tenants. 
They  were  of  four  sorts:  (JJ  Such  as  sold 
themselves  for  a  livelihood;  {2^  debtors  sold 
because  they  were  unable  to  pay  their  debts; 
(3)  captives  in  war,  retained  and  employed 
as  perfect  slaves:  (_41  nativi.  servants  born 
as  such,  solely  belonging  to  the  lord.  There  I 
were  also  said  to  be  servi  testamentalcs, 
those  which  were  afterwards  called  "cove- 
.  nant  servants."  Cowell. 


SERVI  REDEMPTIONE.  Criminal  slaves 
in  the  time  of  Henry  L  I  Kemble,  Sax.  IM 
(1849); 

SERVICE. 

 In  Feudal  Law.   That  duty  which  the 

tenant  owed  to  his  lord  by  reason  of  his  fee 
or  estate. 

The  services,  in  respect  of  their  quality, 
were  either  free  or  base,  and  in  respect  of 
their  quantity,  and  the  time  of  exacting 
them,  were  either  certain  or  uncertain.  2 
Bl.  Comm.  62. 

 In  Civil  Law.   A  servitude. 

 In  Practice.   The  execution  of  a  writ 

or  process.  Thus,  to  serve  a  writ  of  capias 
signifies  to  arrest  a  defendant  under  the 
process  (Klrby  [Conn.]  48i  2  Alk.  [Vt.]  338: 
11  Mass.  181) ;  to  serve  a  summons  is  to  de- 
liver a  copy  of  it  at  the  house  of  the  party, 
or  to  deliver  it  to  him  personally,  or  to 
read  it  to  him.  Notices  and  other  papers 
are  served  by  delivering  the  same  at  the 
house  of  the  party,  or  to  him  in  person. 

Service  of  process  is  either  (ij  actual,  or 
(2)  constructive;  constructive  service  being 
such  as  is  by  law  conclusively  presumed  to 
give  notice,  e.  g.,  by  publication  or  posting. 

Actual  service  is  either  (a)  personal,  by 
actual  delivery  of  the  process  to  the  person 
to  be  served,  or  (b)  substituted.-  being  by 
such  a  disposition  as  the  law  deems  to  be 
the  equivalent  of  personal  service,  c.  g..  by 
leaving  at  his  dwelling  house. 

When  the  service  of  a  writ  is  prevented  by 
the  act  of  the  party  on  whom  it  Is  to  be 
served,  it  will.  In  general,  be  sufficient  if  the 
officer  do  everything  in  his  power  to  serve 
it   I  Man.  ft  O.  m 

SERVICE  OF  AN  HEIR.  By  the  former 
law  of  Scotland,  before  an  heir  could  regu- 
larly acquire  a  right  to  the  ancestor's  es- 
tate, he  had  to  be  served  heir.  See  Bell, 
Diet 

SERVICE,  SECULAR.  Worldly  service,  as 
contrasted  with  spiritual  or  ecclesiastical. 
Cowell. 

SERVICES  FONCIERS.  These  are  In 
French  law  the  easements  of  English  law. 

SERVIDUMBRE.  In  Spanish  law.  A  serv- 
itude. The  right  and  use  which  one  man 
has  in  the  buildings  and  estates  of  another, 
to  use  them  for  the  benefit  of  his  own.  Las 
Partidas,  a.  31.  L 

SERVIENS-AD-CLAVAM.    A  serjeantat- 

mace. 

SERVIENS  AD  LEGEM.   Sergeant  at  law. 

SERVIENS  DOMINI  REGIS  (Law  Lat.)  In 
old  English  law.  King's  serjeant:  a  public 
officer,  who  acted  sometimes  as  the  sherifTs 
deputy,  and  had  also  judicial  powers.  Brac- 
ton,  fols.  145b,  150b.  2^ 

SERVIENT.  In  civil  law.  A  term  applied 
to  an  estate  or  tenement  by  or  in  respect 
of  which  a  servitude  is  due  to  another  es- 
tate or  tenement.   See  "Easement." 
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SERVILE  EST  EXPILATIONIS  CRIMEN; 
sola  innocentia  libera.  The  crime  of  tbefl  is 
slavish;  innocence  alone  is  free.  2.  Inst. 
573. 

SERVITIA  PERSONALIA  SEQUUNTUR 
personam.  Personal  services  lollow  the  per- 
son.   2  Inst.  374;  Fleta,  lib.  3,  c.  11.  5  1. 

SERVITUS  ACQUIETANDIS.  A  judicial 
writ  for  a  man  distrained  for  services  to 
one,  when  he  owes  and  performs  them  to 
another,  for  the  acquittal  of  such  services. 
Reg.  Jud.  27. 

8ERVITIUM.  In  feudal  and  old  English 
law.  The  duty  of  obedience  and  perform- 
ance which  a  tenant  was  bound  to  render  to 
bis  lord  by  reason  of  his  fee.  Spelman.'  See 
Co.  LitL  65a. 

SERVITIUM  FEODALE  ET  PRAEDIALE. 

A  personal  service,  but  due  only  by  reason 
of  lands  which  were  held  in  fee.  Bracton, 
lib.  2.  c.  16. 

SERVITIUM  FORINSECUM.  A  service 
due,  not  to  the  chief  lord,  but  to  the  king. 

SERVITIUM,  IN  LEGE  ANGLIAE,  REGU- 
lariter  accipitur  pro  servitio  quod  per  tenen- 
tes  dominis  suls  debetur  ratione  feodi  sul. 

Service,  by  the  law  of  England,  means  the 
service  which  is  due  from  the  tenants  to  the 
lords  by  reason  of  their  fee.   Co.  Litt.  65. 

SERVITIUM  INTRINSECU^.  The  ordi- 
nary service  due  the  chief  lord  from  his  ten- 
ants. 

SERVITIUM  LIBERUM.  A  service  to  be 
done  by  feudatory  tenants,  who  were  called 
"liberi  homines,"  and  distinguished  from 
vassals,  as  was  their  service,  for  they  were 
not  bound  to  any  of  the  base  services  of 
plowing  the  lord's  land,  etc.,  but  were  to 
find  a  man  and  horse,  or  go  with  the  lord 
Into  the  army,  or  to  attend  the  court,  etc. 

It  was  called,  also,  "servitium  Uberutn  ar- 
morum." 

SERVITIUM  MILITARE.  Knight  service; 
military  service.   2  Bl.  Comm.  62. 

SERVITIUM  REGALE.  Royal  service,  or 
the  rights  and  prerogatives  that,  within  a 
royal  manor,  belong  to  the  lord  of  the  same, 
which  were  generally  reckoned  to  be  the  fol- 
lowing, viz.:  Power  of  judicature,  in  mat- 
ters of  property,  and  of  life  and  death,  in 
felonies  and  murder;  a  right  to  waifs  and 
strays;  assessments;  minting  of  money;  and 
assize  of  bread,  beer,  and  weights  and  meas- 
ures. Cowell. 

SERVITIUM  3CUTI.  Service  of  the  shield; 
that  is,  knight  service. 

SERVITIUM  SOKAE.  Service  of  the  plow ; 
that  is.  pocago. 

SERVITORS  OF  BILLS.  Such  servants  or 
messengers  of  the  marshal  belonging  to  the 
king's  l>cnch  as  were  heretofore  sent  abroad 
with  bills  or  writs  to  summon  men  to  that 
court,  being  now  called  "tipstaves."  Blount; 
I  Hen.  IV,  c.  23. 


SERVITUDE. 

 In  Civil  Law.    The  subjection  of  one 

person  to  another  person,  or  of  a  person  to 
a  thing,  or  of  a  thing  to  a  person,  or  of  a 
thing  to  a  thing. 

A  right  which  subjects  a  land  or  tenement 
to  some  service  for  the  use  of  another  land 
or  tenement  which  belongs  to  another  mas- 
ter,  Domat,  Civ.  Law  (Cushing  Ed.)  5  1018. 

(1)  A  mixed  servitude  is  the  subjection  of 
persons  to  things,  or  things  to  persons. 

(2)  A  natural  servitude  is  one  which  aris- 
es in  consequence  of  the  natural  condition  or 
situation  of  the  soil. 

(3)  A  personal  servitude  is  the  subjection 
of  one  person  to  another.  If  it  consists  in 
the  right  of  property  which  a  person  exer- 
cises over  another,  it  is  slavery.  When  the 
subjection  of  one  person  to  another  is  not 
slavery,  it  consists  simply  in  the  right  of  re- 
quiring of  another  w^hat  he  is  bound  to  do 
or  not  to  do.  This  right  arises  from  all 
kinds  of  contracts  or  quasi  contracts.  Lois 
des  Bat.  p.  1.  c.  1,  art.  1. 

(4)  A  real  or  predial  servitude  is  a  charge 
laid  on  an  estate  for  the  use  and  utility  of 
another  estate  belonging  to  another  propri- 
etor. Code  La.  art.  643.  When  used  with- 
out any  adjunct,  the  word  "servitude"  means 
a  real  or  predial  servitude.  Lois  des  Bat.  p. 
1,  c.  1.  Real  servitudes  are  divided  Into  ru- 
ral and  urban. 

(a)  Rural  servitudes  are  those  which  are 
due  by  an  estate  to  another  estate,  such  as 
the  right  of  passage  over  the  serving  estate, 
or  that  which  owes  the  servitude,  or  to  draw 
water  from  it,  or  to  water  cattle  there,  or 
to  take  coal,  lime,  and  wood  from  it,  and  the 
like. 

(b)  Urban  servitudes  are  those  which  are 
established  over  a  building  for  the  conven- 
ience of  another,  such  as  the  right  of  rest- 
ing the  joists  in  the  wall  of  the  serving 
building,  of  opening  windows  which  over- 
look the  serving  estate,  and  the  like.  Dallox. 

This  term  is  used  as  a  translation  of  the 
Latin  term  servitus  in  the  French  and 
Scotch  law  (Dalloz;  Paterson,  Comp.),  and 
by  many  common-law  writers  (3  Kent 
Comm.  434;  Washb.  Easem.).  and  in  the 
Civil  Code  of  Louisiana.  "Senice"  is  used 
by  Wood,  Taylor,  Harris.  Cowper,  and  Cush- 
ing in  his  translation  of  Domat.  Much  of 
the  common-law  doctrine  of  easements  is 
closely  analogous  to.  and  probably  in  part 
derived  from,  the  civil-law  doctrine  of  serv- 
itudes. 

 In  Modern  Law.    Real  servitudes  are 

known  as  "easements;"  the  term  "serrltude" 
being  used  only  in  the  sense  of  the  burden 
imposed  by  an  easement 

SERVITUS  (Lat.)  In  Roman  law.  Servi- 
tude; slavery;  a  state  of  bondage;  a  dispo- 
sition of  the  law  of  nations  by  which, 
against  common  right,  one  man  has  been 
subjected  to  the  dominion  of  another.  Inst 
1.  2.  3;  Bracton,  4b;  Co.  Litt  116. 

A  service  or  servitude;  a  burden  Imposed 
by  law,  or  the  agreement  of  parties,  upon 
one  estate  for  the  advantage  of  another,  or 
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for  the  iwDeflt  of  another  person  than  the 
owner. 

Servitu*  actus,  a  right  of  way  on  horse- 
back or  in  a  carriage.    Inst.  2.  3.  pr. 

Servitus  altiuM  »on  tollendit  a  servitude 
preventing  the  owner  of  a  house  from  boild- 
in^  higher  than  his  nelshbor.  Intt  t.  t.  4; 
Paterson,  Com  p. 

SmvUiu  aquae  ducendae,  a  right  of  lead- 
ing water  to  nne'R  own  land  OTor  that  of 
another.    Inst.  2.  3.  pr. 

Servitus  aquae  •Awaitfll^  a  right  of  con- 
ducting water  from  one*a  own  land  unto  a 
neighbor's.   Dig.  8.  3.  29. 

Scrvitus  (iquiif  hduritiidae.  a  right  of 
drawing  water  from  another's  spring  or  well, 
tnst.  2.  S.  2. 

SmittiK  f  JiKiriii  iiiiffriiilar,  a  ripht  of  hav- 
ing a  sewer  through  a  neighbor's  estate.  Dig. 

5.  1.  7. 

SrrvituB  fumi  immittenfli,  a  ripht  of  con- 
ducting smoke  or  vapor  through  a  neigh- 
bor's olilinn«f  or  over  Us  groiud.  IMs.  8. 

6.  8. 

Servitus  itineris,  a  right  o£  way  on  horse- 
back or  in  a  carriage.  This  Indvdos  a  MTV* 
Uu»  actus.  Inst.  2.  3. 

Servitus  tuminum,  a  right  to  have  an 
open  place  for  receiving  light  into  a  cham- 
ber or  other  room.   Domat*  1.  1.  4;  Dig.  8. 

a.  4. 

flfsrr</w"<  nun  fs  frrrifli.  a  sor^tttdS  Of  SUp- 
portlnc  a  neighbor's  building. 

Bervitus  potoeiMM,  a  right  of  pasturing 
one's  cattle  on  another's  land.   Tnst.  2.  3.  2. 

Servitus  pecoris  ad  aquam  adpulsam,  a 
right  of  drlvlns  oosCs  cattle  on  a  neighbor's 
land  to  water. 

Servitus  praedii  rustici,  a  rural  servitude. 

srrvitiu  praadH  urbaiiit  aa  urban  servi- 
tude. 

SarvUiu  praadUtrum,  a  ssrvltttds  on  one 
estate  fbr  the  benefit  ct  anofhar.  See  '^Prae- 

dla." 

Servitus  projidendi,  a  right  of  building  a 
projection  into  the  open  spaos  bekiaglng  to 
a  neighbor.    Dig.  8.  2.  2. 

Servitus  prospectufi,  a  right  of  prospect. 
Dig.  &  2.  15.  This  may  be  either  to  give 
OM  a  free  prospect  over  bis  nelgbbor'B  land, 
ar  to  prevent  a  nf>is?hbor  from  having  a  pros- 
pect over  one's  own  land.  Domat,  1.  1.  6. 

Servttue  etmteldU.  a  right  of  bavtag  the 
water  drip  from  the  eavf^s  of  one's  house 
upon  a  neighbor's  house  or  ground. 

Servitus  tigni  immittendi,  a  right  of  in- 
serting beams  in  a  neighbor's  waU.  Inst  2. 
S.  L  4;  Dig.  8.  2.  2. 

Servitus  A^iae,  a  right  of  way  on  foot  or 
horseback,  or  with  a  loaded  beast  or  wagon, 
over  a  neighbor's  estate,  fnst.  2.  3. 

See,  generally.  Inst.  2.  Dig.  S.  2;  Diet, 
de  Jur.;  Domat,  Civ.  Law;  Bell»  Diet.: 
Waflhb.  Basem. 

SERVITUS  EST  CON8TITUTIO  JURE 
gentium  qua  quia  domino  aiieno  contra  nm- 
turam  subjlcitur.  Slavery  Is  an  Institution 
by  the  law  of  nations,  by  which  a  man  is 

subjected  to  the  dominion  of  another,  con- 
trary to  nature.  Inst  1.  3.  2;  Co.  Utt  116.  | 


SERVITUS  NE  LUMINIBUS  OFFICIA- 
tur.  A  servitude  not  to  hinder  lights;  the 
right  of  having  one's  lights  or  windows  un- 

obiitnicted    or    darkened    by   a  n^hbor'S 

building,  cti.    Inst.  2.  4. 

SERVITUS  NE  PROSPECTUS  OFFEND* 
atHr.  A  servitude  not  to  obstruct  one's  proa* 
pect  Dig;  8.  2.  15. 

SERVITUS  TIGNI  IMMITTENDI.  The 
servitude  of  letting  in  a  beam;  the  right  of 
inserting  beams  in  a  neighbor's  wall.  Inst 
2.  8.  1.  4;  Dig.  8.  2.  8. 

SERVITUS  VIAE.  The  aervitnd^-  or  risjht 
of  way;  the  right  of  walking,  riding,  and 
driving  ever  another's  land.  Inst  8.  8.  pr. 

•■IIVU8.  A  slave. 

8ISS,  or  AaSEM.  Rate  or  tax.  ' 

SEtSIO.  A  sitting;  a  session.  Be$»to  par- 
UamaittU  the  sitting  of  parllaaMnt  Oowell. 

SESSION.  The  time  during  which  a  legis- 
lative body,  a  court,  or  other  assembly  sits 
fer  the  transaction  of  business;  as.  a  ses- 
sion of  congress,  which  commences  on  the 
day  appointed  by  the  constitution,  and  ends 
when  congress  finally  adjourns  before  the 
commencement  of  the  next  session;  the  ses- 
sion of  a  court  which  commeBess  at  tte  day 
appointed  hy  law.  and  ends  when  the  OOUrt 
finally  rises.  A  term. 

SESSION  COURT.  Sec  "Court  of  Session." 

I 

SESSION,  GREAT,  OF  WALES.  A  court 
which  was  abolished  by  St  1  Wm.  W.  c.  70. 
The  proceedings  now  issue  out  of  the  courts 
at  Westminster,  and  two  of  the  judges  of 
the  superior  eoorta  held  the  clfenlta  In 
Wales  and  Chedilre,  as  In  other  Bnglltfi 

counties. 

SESSIONS.  A  sitting  of  Justices  in  court 
upon  their  commission,  or  bj  virtue  of  their 
appointment,  and  most  commonlj'  for  the 
trial  of  criminal  cases.  The  title  of  several 
tourrs  in  England  and  the  United  .States^ 
chielly  those  of  criminal  jurisdiction. 

SESSIONS  OF  THE  PEACE.  In  English 
law.   Sittings  of  Justices  of  the  peace  far 

tho  ovonition  of  the  powers  Whlch  are  COBp 
tided  to  tht'tn  as  such. 

(1)  Petty  sessions  (or  petit  sessions)  are 
sittings  held  by  one  or  more  Justices  for  the 
trial  of  minor  offnuna,  admlttlnc  to  ball 
prisoners  accussd  of  felony.  and  the  like 

purposes. 

When  sitting  for  purpoees  of  preliminary 

inquiry,  the  public  cannot  claim  admittance; 
but  it  is  otherwise  when  sitting  for  purposes 
of  adjudication. 

(2)  Special  sessions  are  sittings  of  two  or 
more  Justices  on  a  partfcnlar  occasion  for 
the  exercise  of  some  given  i  r  nieh  of  their 
authority,  upon  reasonable  notice  given  to 
the  other  magistrates  of  the  hundred  or  oth« 
er  division  of  the  county,  city,  etc.,  for  which 
they  are  convened.    See  St.  7  &  8  Vict.  c.  33. 

The  coniiti' s  are  distributed  into  divisions, 
[and  authority  given  by  various  statutes  to 
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the  justices  acting  for  the  several  divisions 
to  transact  different  descriptions  of  business, 
■QCli  M  IleeiMtiig  alehouMt.  or  appointing 
OTSneers  of  the  poor,  surveyors  of  the  high- 
was^,  etc.,  at  sp«<cial  sessions.  3  Steph. 
Comm.  43,  44. 

(3)  General  sesaion«  oX  tbe  peace  are 
courts  of  record,  holden  before  the  Jufltlces. 
wher»K)f  one  Is  of  the  qtinnnn.  for  execution 
of  the  general  authority  given  to  the  Jus- 
tices by  the  commission  of  the  peace  and 
certain  acts  of  parliament. 

The  only  description  of  guntiial  Hussions 
now  usually  held  is  the  court  of  general 
quarter  Bessions  of  the  peace;  but  in  the 
eottiity  of  Middlesex,  besides  the  four  quar- 
ter sessions,  four  general  .'^CKsions  are  held 
in  the  intervals,  and  original  intermediate 
sessions  occMiooally  take  place.  They  may 
be  called  by  any  two  justices  in  the  juris- 
diction, one  being  of  the  quorum,  or  by  the 
ciistos  ralulfinim  and  one  justice,  but  not  by 
one  Justice  or  the  custot  rotulorum  alone. 

(4)  0«ie»l  quarter  sesdoas  of  the  peace. 
See  "Court  o(  General  Qnarter  flesrions  of 
the  Peace." 

SESSIONAL  ORDERS.  Certain  resolu- 
tions Whteh  are  agreed  to  bjr  both  hooses  at 

the  commencement  of  every  session  of  the 
Knglish  parliament,  and  have  relation  to  the 
bu  sill  CSS  and  convenience  thereof;  but  they 
are  not  intended  to  continue  in  force  be- 
yond the  session  In  which  they  are  adopted. 
They  are  principally  of  use  as  Meeting  the 
order  of  business.  Brown. 

SET.  This  word  appears  to  be  nearly 
synonymous  with  "lease."  A  lease  ef  mines 
Is  freqnenfly  termed  a  "mining  Mt"  Brown. 

SET  ASIDE.  To  annul;  to  ouke  Toid;  as, 
to  set  aside  an  award. 

When  proceedings  are  irregular,  they  may 
be  set  aside  on  motion  of  the  pwty  whom 
they  Injuriously  affect. 

SET  OF  EXCHANGE.  The  different  parts 
of  a  bill  of  exchange,  taken  together.  Each 
part  is  a  perfect  instrument  by  itself;  but 
the  parts  are  numbered  successively,  and  up- 
on payment  of  anv  one.  the  others  become 
useless.  See  Chit  Bills  (1836  Bd.)  175; 
Pars.  Notes  «  Bills. 

SETOFF.  In  practice.  A  demand,  grow- 
ing out  of  a  distin  t  transaction,  which  a 
defendant  makes  against  the  plaintiff  in  the 
suit  for  the  purpose  of  liquidating  the  whole 
or  a  part  of  his  claim.    See  7  Fla.  329. 

A  set-off  was  unknown  to  the  common  law, 
according  t  i  which  mutual  debts  were  dis- 
tinct, and  inextinguishable  except  by  actual 
payment  or  release.  1  Rawle  (Pa.)  298; 
Babingtnn.  Set-Off.  1. 

St,  2  Geo.  II.  c.  22.  which  has  been  gen- 
erally adopted  in  the  United  States,  with 
some  modifications,  in  cases  of  mutual  debts, 
however,  allowed  the  defendant  to  set  his 
debt  against  the  other,  either  by  pleading  it 
in  bar.  or  giving  it  in  evidence,  when  prop> 
er  nooce  had  been  glren  of  such  Intention, 
under  the  general  issue.  The  statute,  be- 
ing made  for  the  benefit  of  the  defendant, 


is  not  compulsory  (8  Watts  [Pa.]  39);  the 
defendant  may  waive  his  right,  and  bring  a 
cross  action  against  the  plaintiff  (2  Camplk 
594;  5  Taunt.  148;  9  Watts  [Pa.)  179). 

It  sccrn.'^,  however,  that  in  some  cases  of 
intestate  estates  and  of  insolvent  estates, 
perhaps  owing  to  the  peculiar  wording  of  the 
law,  the  fltatnte  has  bem  held  to  opwate  on 
the  rights  of  the  parties  before  action 
brought  or  an  act  done  by  either  of  ihem. 
2  Rawle  (Pa.)  293;  3  Bin.  (Pa.)  135;  Bac 
Abr.  "Bankrupt"  (K>.  See  7  Gray  (MaaaJ 
191.  425. 

Set-off  takes  iilace  only  in  actions  on  oOBr 
tracts  for  the  payment  of  money;  as,  aa> 
»umpHt,  debt  and  oorenant.  A  ss^oflt  la  not 
allowed  in  actions  arising  cx  delicto ;  as.  up- 
on the  case,  trespass,  replevin,  or  detinue. 
Bailor.  N.  p.  181;  4  B.  D.  Smith  (N.  T.) 
162. 

The  matters  which  may  be  set  off  may  be 
mutual  liquidated  debts  or  damages;  but  un- 
liquidated damages  cannot  be  set  off.  Z 
Bosw.  (N.  T.)  SeO:  S4  Pa.  St  819;  84  Ala. 
(N.  S.)  659;  20  Tex.  31;  2  Head  (Tenn.) 
467;  2  Mete.  (Ky.)  143;  3  Iowa,  163;  8 
Iowa.  325;  1  Blackf.  (Ind.)  394;  8  Conn. 
325;  6  Halst.  (N.  J.)  397;  5  Wash.  C.  G.  (U. 
S.)  232.  The  statutes  refer  only  to  mntnal 
unconnected  debts;  for  at  common  law.  when 
the  nature  of  the  employment  transaction, 
or  dealings  necessarily  oonstltntsa  an  ao> 
count  conslstiftg  of  receipts  and  payments, 
debts  and  credits,  the  balance  only  is  con- 
sidered to  be  the  debt,  and  therefore  in  an 
action  it  is  not  necessary  in  such  cases 
either  to  or  give  notice  of  setoff.  4 

Burrows,  2221. 

Distinguished  from  counterclaim  and  re- 
conpment.  Counterclaim  is  a  term  of  stain- 
tory  origin,  and  includes  both  set-off  and  re- 
coupment, and  something  more.  It  embraces 
all  sorts  of  claims  which  a  defendant  may 
have  against  a  piaintift  in  the  nature  ot  a. 
cross  action  or  demand,  or  for  wUoli  a  ciosa 
or  separate  action  would  USu  18  BoiW.  Pr. 
(N.  Y.)  84. 

In  recoupment  the  defsndantfa  claim  must 
arise  from  the  same  transaction  as  the  plain- 
tiff's, and  in  this  it  is  distinguished  from 
set-off,  which  must  arist  iB  a  distinct  daim. 
See  "Recoupment" 

SETTER.  In  Scotch  law  The  grantor  of 
a  tack  or  lease.    1  Forbes,  Inst.  pt.  2.  p.  153. 

SETTLEMENT.  A  residence  under  such 
circumstances  as  to  entitle  a  person  to  anp* 
port  or  assistanoo  In  case  of  benomfng  & 

pauper. 

It  is  obtained  in  varhms  ways,  to  wit; 
By  birth;  by  the  legal  settlement  of  the  fa- 
ther. In  the  case  of  minor  children;  by  uar^ 
riage;  by  continued  residence;  by  the  pay- 
ment of  requisite  taxes;  by  the  lawful  exer- 
cise of  a  public  oflice;  by  hiring  aMI 
for  a  specified  time;  by  serving  an 
ticeshlp:  and  perhaps  some  others,  wlife* 
dcp'iul  uiion  the  local  statutes  of  the  dif- 
ferent BUtes.  See  1  Bl.  Comm.  363;  1  Doug. 
9;  6  Serg.  *  R.  (Pa.)  l«t.  686;  10  Berg.  « 
R.  (Pa.)  179. 

 In  Contracts.  Ab  agreement  by  which 
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two  or  more  persons  who  have  dealings  to- 
gether so  far  arrange  their  accounts  as  to 
aaeertaln  the  balance  diw  from  one  to  the 

other;  payment  in  full. 

The  conveyance  of  an  estate  for  the  ben- 
efit of  some  person  or  persons. 

See  "Marriage  Settlement.** 

S  ETT LEMENT,  ACT  OF.  Bee  "Act  of  Set- 

tlenient.'* 

SETTLEMENT,  DEED  OF.  A  deed  made 
for  the  purpose  of  settling  property,  i.  c, 
arranging  the  mode  and  extent  of  the  en- 
joyment thereof.  The  party  who  settles 
propprty  is  called  the  "settlor;"  ami  usually 
.his  wife  and  children  or  his  creditors  or  his 
near  relatione  are  the  beneficiaries  taking 
intereitt  under  the  settlement 

8ETTLEM  ENT,  EQUITY  OF.  8ee'*B«llit7 

to  a  Settlement." 

SETTLING  DAY.  The  day  on  which  trans- 
actions for  the  "accoimt '  are  made  up  on 
tiie  English  stock  exchange.  In  consols,  they 
are  monthly;  In  other  inTestmentSi  twice  in 

the  mouth. 

SEVER.  In  practice.  To  separate;  to  in- 
sist upon  a  plea  dlstinot  from  thst  of  oUier 
cgdefendantSk 

SEVERAL.   Separate:  distinct.   A  several ! 
agreement  or  covenant  is  one  entered  into  i 
bgr  two  or  more  persons  separately,  each  | 
Wndinp;  himself  for  the  whole;  a  several  ac- 
tion iB  one  in  which  two  or  more  persons  are 
separately  charged;  a  several  Inheritance  is 
one  conveyed  so  as  to  descend  or  come  to 
two  persons  separately  by  moieties.  "Seyer- 
•1"  Is  osttally  opposed  to  "Joint" 

•EVKRAL  ACTIONS.  Separate  actions, 
the  opposite  of  "joint  actions,"  In  which  the 
plaintiifs  combine  their  causes.  See  "Join- 
der of  Actions." 

SEVERAL  COUNTS.  See  'Kkwnt;"  "In- 
dictment" 

SEVERAL  COVENANT.  A  covenant  by 
two  or  more,  separately;  a  covenant  made 
SO  as  to  Mnd  the  parties  to  it  severally  or 
IndlTldnidly. 

SEVERAL  DEMISES.  Prior  to  the  com- 
mon-law procedure  acts  of  1852-1860.  it  was 
necessary.  In  Engluid.  that  th^  plaintiff  in 
ejectment  should  make  a  demise,  and  that 
he  should  have  the  legal  estate  in  him  for 
that  purpose.  Wherefore,  in  ca.se  of  any 
doubt  whether  the  legal  estate  was  in  A.,  or 
tn  B..  or  in  C.  it  was  usual.  In  framing  the 
declaration,  to  insert  a  demlpr  liy  nach.  and 
the  declaration  was  then  sfiid  to  contain 
several  demises;  but  now  no  demise  at  all  is 
necessary  to  an  action  of  ejectment  See 
'^ectment.*' 

SEVERAL  FISHERY.  A  right  to  fish  in 
private  water,  either  exclusively,  or  In  con- 
Junction  with  the  owner  Of  the  soil.  1  Esnt. 
Comm.  410,  and  note. 


SEVERAL  INHERITANCE.  An  inherit- 
ance conveyed  so  as  to  descend  to  two  per^ 
sons  severally,  by  m<Hetle8,  etc. 

SEVERAL  TAIL.  An  entail  severally  to 
two:  H.s,  if  land  is  given  to  two  men  and 
their  wives,  and  to  the  heirs  of  their  bodies 
begotten.  Here  the  donees  have  a  Joint  es- 
tate for  their  two  lives,  and  yet  they  liave  a 
several  inheritance,  because  the  issue  of  the 
one  shall  have  his  moiety,  and  the  Issue  of 
the  other  the  other  mciety.  Cowell. 

SEVERAL  TENANCY.  A  tenancy  which 
is  separate,  and  not  held  Jointly  with  an> 
other  person. 

SEVERALTY,  ESTATE  IN.  An  estate 
which  is  held  by  the  tenant  in  his  own  rl^t 
only,  without  any  other  being  Joined  or  con- 
nected with  him  in  point  of  interest  during 
the  continuance  of  his  estate,  i  BL  OOUUn. 
179;  Cruise,  Dig.  478.  480. 

SEVERANCE.  The  separation  of  a  part 
of  a  thing  trom  another;  for  example,  the 
separation  of  machinery  from  a  mill  is  a 
severance,  and  in  that  case  the  machinery, 
which,  while  annexed  to  the  mill,  was  real 
estate,  become.^  Ity  the  severance  personalty, 
unless  such  severance  be  merely  temporary. 
8  Wend.  (N.  Y.)  687. 

 In  Pleading.  When  an  action  Is  brought 

in  the  name  of  several  plaintiffs,  iu  which 
the  plaintiffs  must  of  necessity  Ja4n.  and 
one  or  more  of  the  persons  so  named  do  not 
appear,  or  make  default  after  appearance, 
the  other  may  have  judgment  of  severance, 
or.  as  it  is  technically  called.  Judgment  ad 
tequeniiim  totum.  * 

\\\\\  in  personal  actions,  with  the  excep- 
tion of  those  by  executors,  and  of  detinue 
for  eharters,  there  can  be  no  summons  and 
severance.  Co.  Litt.  139. 

After  severance,  the  party  severed  can 
never  be  mentioned  In  the  Mit  nor  derive 
any  advantage  from  it 

When  there  arc  several  defendants,  each 
of  them  may  use  such  plea  as  he  may  think 
proper  for  his  own  defense;  and  they  may 
Join  In  the  same  plea,  or  sever,  at  their  dl» 
crctlon  (Co.  T.ltt.  303a),  except,  perhaps,  In 
the  case  of  dilatory  pleas  (Hob.  245,  250). 
But  when  the  dsfeiidants  have  once  united 
in  the  plea,  they  cannot  afterwards  sever  at 
the  rejoinder,  or  other  later  stage  of  the 
pleading.  See.  generally,  Brooke,  Abr. 
"Summ.  and  Sev.";  2  RoUe,  488;  Archb.  Civ. 
PI.  69. 

 Of  Estates.    The  destruction  of  any 

one  of  the  unities  of  a  joint  tenancy.  It  is 
so  called  because  the  estate  is  no  longer  a 

Joint  tenancy,  but  is  severed. 

A  severance  may  be  effected  in  various 
ways,  namely:  By  partition,  which  is  either 
voluntary  or  compulsory;  by  alienation  of 
one  of  the  Joint  tenants,  which  turns  the 
estate  into  a  tenancy  in  common:  by  the 
purchase  or  descent  of  all  the  shares  of  the 
Jcdnt  tensats,  so  fhst  the  whole  estate  be> 
comes  vested  In  one  only.  Comvn.  Dig.  "BS* 
tates  by  Qrant"  (K  5);  1  Bin.  (Pa.)  176. 
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SEWER  (Law  Lat  totem,  tetora).  A 

fresh  water  tren'h  compa8fw?d  in  on  both 
Bides  wiih  a  bank.  Callls,  Sewers  (80)  99. 
CalUs  calls  it  "a  amall  current  or  little  riv- 
er;" "a  diminutive  of  a  river;"  "a  common 
public  stream."  Id.  100.  A  passage  to  carry 
water  into  the  sea  or  a  river.  Cowoll.  A 
ditch  or  treuch  carried  tlirough  marshy 
places,  to  carry  off  the  water.  Spelman. 

In  Its  modern  and  more  usual  sense,  a 
sewer  nifaiis  an  undtiground  or  covered 
chanoel  used  for  the  drainage  of  two  or 
more  sejuurate  buildings,  as  oppose^  to  a 
"drain/*  which  le  a  channel  need  for  carry- 
ing off  the  drniita^'e  of  one  l)ullding  or  set 
of  buildings  in  one  curtilage.  See  "Drain" 
(«). 

8EXTAN8  (Lat.)  In  the  Roman  law.  A 

subdivision  of  the  as,  containing  two  unciae; 
the  proportion  of  two-twelfths,  or  one-sixth. 
TayL  CiT.  Law.  4t>2;  8  BL  Oomm.  46S,  note. 

SEXTERY  LANDS.  Lands  given  to  a 
church  or  religloiis  honae  for  maintenance 
of  a  sexton  or  sacristan.  Oowell. 

8EXTUS  DECRETALIUM.  The  sixth  de- 
cretaL 

SHACK,  COMMON  OF.  The  right  of  per- 
sons occupying  lands  lylns  together  in  the 
same  common  field  to  turn  out  tbuSr  cattle 
after  harvest  to  feed  promlaenooaly  In  such 

field. 

SHAM  P  LEA.  One  which  is  palpshly  false 
In  fact,  thou^  It  be  good  In  form. 

SHARE.  A  portion  of  anything.  Some- 
times shares  are  equal;  at  other  times  they 
are  une<iual. 

In  eompanlee  and  corporations,  the  whole 

of  the  capital  stock  is  usually  divided  Into 
equal  poriious.  tailed  "shares."  See  "Cap- 
ital Stock."  The  proiMjrtlon  which  descends 
to  one  of  several  children  from  his  ancestor 
is  called  a  "share."  The  term  ''share  and 
share  alike"  signifies  in  equal  proportions. 

SHARE  AND  SHARE  ALIKE.  In  sqiial 

Bhares  or  proporti<'iis. 

SHARE  WARRANT.  A  share  warrant  to 
bearer  is  a  warrant  or  certificate  under  the 
seal  of  the  comimiiy.  statins  that  the  bearer 
Of  the  warrant  is  entitled  to  a  certain  num- 
ber or  amount  of  fully  paid  up  shares  or 
stock. 

SHARPING  CORN.  A  customary  clft  of 
corn,  which,  at  every  Christmas,  the  farmers 
In  some  parts  of  England  give  to  their  smith 
for  sharpening  their  plow  Irous,  harrow 

tines,  etc.  lilonnt. 

SHAVE.  Sometimes  used  to  denote  the 
act  Of  Obtaining  the  property  of  another  by 
oppression  a  d  extortion:  but  It  also  denotes 
the  buying  of  existing  notes  and  Othmr  se- 
curities for  money,  at  a  discount  2  Denlo 

(N.  Y.)  293.  300. 

SHEADINQ.  A  riding.  Uthing,  or  division 
In  fhs  Iris  of  Man.  where  the  whole  Island 
Is  divided  Into  six  sheadings.  In  eadi  of 


whldi  there  Is  a  coroner  or  chief  eonstsAle 

appointed  by  a  delivery  of  a  rod  at  the  Tlne- 
wald  Court  or  annual  convention.  King,  Isle 
of  nan,  7. 

SHEEP  SILVER.  A  service  turned  Into 

money,  which  was  paid  hocauBe  anciently 
the  tenants  used  to  wash  the  lord  s  slieep. 

SHELLEY'S  CASE,  RULE  IN.  'When  the 
ancestor,  by  any  gift  or  conveyance,  taketh 
an  estate  of  freeliold,  and  in  the  same  Rift 
or  conveyance  an  estate  is  limited,  either 
mediately  or  immediately,  to  his  heirs  In  fas 
or  In  tail,  'the  heirs'  are  words  of  limita- 
tion of  the  estate,  and  not  words  of  pur- 
chase." 1  Coke.  104. 

This  rule  has  been  the  subject  of  much 
comment  It  is  given  by  Mr.  Preston  (1 
Prest.  Est.  pp.  263-419)  as  follows:  "When 
a  person  takes  an  estate  of  freehold,  legally 
or  equitably,  under  a  deed,  will,  or  other 
writing,  and  in  the  same  instrument  there 
is  a  limitation  by  way  of  remainder,  either 
with  or  without  the  interposition  of  another 
estatSi  of  the* same  legal  or  equitable  qual- 
ity, to  his  heirs,  or  heirs  of  his  body,  as  a 
class  of  persons  to  take  in  succession  from 
generation  to  generation,  the  limitation  to 
the  heirs  entitles  the  ancestor  to  the  Wlu>ls 
estate."  See  15  B.  Mon.  (Kv.)  tU;  Bug. 
Tr.  489.  551;  2  Kent,  Comm.  214. 

If  the  limitation  be  to  "heirs  of  the  body," 
he  takes  an  estate  tail;  if  to  "heirs"  gener* 
ally,  a  fee  simple.  1  Day  (Conn.)  t99;  S 
Veates  (Pa.)  iln. 

It  does  not  apply  where  the  ancestor's  ss> 
tatc  is  equitable,  and  that  Of  the  heirs  Is^sL 
1  Curt  C.  a  (U.  8.)  419. 

SHEPWAY,  COURT  OF.  .\  < ourt  held  be- 
fore the  lord  warden  of  the  Cinque  Porta. 
A  writ  of  error  lay  from  the  major  and  fa- 

rata  of  each  port  to  the  lord  warden  in  this 
court,  and  thence  to  the  queen's  bench.  The 
civil  Jurisdiction  of  the  Cinque  Poits  Was 
aboUshed  by  18  ft  19  Vict  c.  48. 

8HEREFPE.  The  body  Of  the  lordship  of 
Caerdiir  in  South  Wales.  Fow.  Hist  Wat 
123. 

SHERIFF  (Sax.  shire,  rar,  keeper). 

.\  county  officer  representing  the  executive 
or  administrative  power  of  the  state  within 
his  county. 

The  office  is  said  by  Camden  to  have  been 
created  by  Alfred  when  he  divided  England 
into  counties;  but  Lord  Ck>ke  is  of  opinion 
that  it  is  of  still  greater  antiquity,  and  that 
it  existed  In  the  time  of  the  Romans,  being 
the  deputy  of  the  carl  { comes),  to  whom  the 
custody  of  the  shire  was  originally  coouni(> 
ted.  and  hence  known  as  vice  corner.  Cum- 
den.  156:  Co.  I.ltt.  l«Sa:  Dalton.  Sheriff.  5. 

The  office  wa.*;  anciently  of  great  dignity, 
and  conferred  (  onsiderable  Judicial  power.  1 
Bl.  Comm.  117;  3  Bl.  Comm.  80. 

In  the  United  States,  he  is  the  chief  prace 
officer  of  the  county,  is  the  cuptodian  of  the 
county  Jail,  and  executes  the  civil  and  crim- 
inal proosss  and  mandatsa  nt  the  eootta 
within  hla  county. 
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'8HBRIFP  CLERK.  Tbe  clerk  of  fhe  dier- 
UTa  oonit  In  ScotUuid. 

SHERIFF  DEPUTE.  In  Scotch  law.  The 
principal  sherilX  of  a  county,  who  Is  also  a 
Judge. 

SHERIFF  GELD.  A  rent  formerly  paid  by 
a  ehwiff.  and  It  is  prayod  that  thf>  slioriff 
in  hie  account  may  be  discharged  thereof. 
Rot  Pari.  60  Bdw.  III. 

SHERIFF  TOOTH.   In  BnglMi  law.  A 

tenure  by  the  service  of  provldlns  enter- 
tainment for  the  sheriff  at  his  county  courts; 
a  common  tax,  formerly  levied  for  the  dier- 
iff'adiet.  Wharton. 

SHERIFF'S  COURT.  In  Scotch  law.  A 
court  having  an  extensive  civil  and  criminal 
Jurisdiction. 

Its  Judgments  and  sentences  are  subject 
to  review  by  the  eonrt  of  session  and  court 
of  justiciary.  Alia.  Prac  IS;  Fatoraon,  Oomp. 
S41.  note. 

SHERIFF'S  COURT  IN  LONDON.  A  tri- 
tranal  bsrlnf  cognJsance  of  pereonal  actions 

under  the  London  (city)  email  debts  act  of 
1862  (21  ft  22  Vict.  c.  157.  §  3).  See  11  A 
12  Vict.  c.  121;  15  &  16  Vict.  c.  127;  18  & 
19  Vict.  c.  122.  $  99:  20  &  21  Vict.  c.  157.  " 

The  sheriff's  court  in  London  is  one  of 
the  chief  of  tho  courts  of  limited  and  local 
jurisdiction  in  London.  3  Staph.  Comm.  449, 
note  (1);  S  BL  Ckunm.  80,  note  (J). 

SHERIFF'S  JURY.  In  practlee.  A  jury 
composed  of  no  determinate  numlM-r.  l)ut 
which  may  be  more  or  less  than  twelve,  sum- 
moned by  the  sheriff  for  the  purposes  of  an 
Inquisition  or  iaqueat  of  office.  8  BL  Comm. 

258. 

SHERIFF'S  OFFICERS.  Bailiffs,  who  are 
dther  bailiffs  of  hundreds  or  bound  bailiffs. 

SHERIFF'S  TOURN.    A  court  of  record 

in  England,  lifid  twice  every  year,  within  a 
month  after  Easter  and  Midiaelmas,  before 
tbe  sberllE,  In  different  parts  of  tbe  county. 

It  is.  Indeed,  only  the  turn  or  circuit  of 
the  sheriff  to  keep  a  court  ieet  in  each  re- 
spective hundred.  It  is  the  great  court  leet 
of  tbe  county,  as  the  county  court  is  the 
court  baron:  for  out  of  this,  for  the  ease  of 
the  sheriff,  was  talten  the  court  leet  or  view 
of  frank  pledge  (q.  v.)  4  Steph.  Comm. 
889;  4  BI.  Comm.  278. 

SHERIFFALTY.  The  office  of  Sheriff. 

SHERIFFWICK.  The  Jurisdiction  of  a 
sheriff.  Doctor  &  Stud,  dial  2.  ( .  42.  p.  232. 
Called.  In  modem  law.  "bailiwick."  The  of- 
fice of  a  sheriff.    Finch.  Law.  bk.  4.  c.  25. 

8HERRERIE.  A  word  used  by  the  au 
tboritles  of  the  Roman  Chareh,  to  specify 

contemptuously  the  technical  parts  of  the 
law.  as  administered  by  nonclerical  lawyers. 
Bac  Ahr. 

SHEWER.  In  the  practice  of  the  Bnglish 
lilsh  court,  when  a  view  by  a  jury  is  or* 


dered,  persons  are  named  by  the  court  to 

show  the  property  to  be  viewed,  and  are 
hence  called  "showers."  There  is  usually  a 
shewer  on  behalf  of  each  party,  Arohb. 
Prac  839  et  esq. 

SHEWING.  In  English  law.  To  he  quit 
of  attachment  in  a  court,  in  plaints  shewed 
and  not  avowed.  Obsolete. 

SHIFTING  CLAUSE.  A  sblftlns  tAnxtwe  in 

a  settlement  is  a  clause  by  which  some  other 
mode  of  devohition  is  substituted  for  that 
primarily  prescribed.  Examples  of  shifting 
Clauses  are:  The  ordinary  name  and  arms 
clause,  and  the  clause  of  less  frequent  oc- 
currence, by  which  a  settled  estate  Is  des- 
tined as  the  foundation  of  a  second  family, 
in  the  event  of  the  elder  branch  becoming 
otherwise  enriched.  3  Dav.  Conv.  278. 
These  shifting  clauses  take  effect  under  Uie 
Statute  of  uses. 

SHIFTING  USE.  Such  a  use  as  takes  ef- 
fect in  derogation  of  some  other  estate,  and 
is  limited  expressly  by  the  deed,  or  Is  al- 
lowed to  be  created  by  some  person  named 
In  the  deed.  Gilb.  Uses  (Sugden  Ed.)  152, 
note;  8  Wasbb.  Real  Prep.  884. 

For  example,  a  fooffknent  In  fee  Is  made  to 
the  use  of  W.  and  his  heirs  till  A.  pays  £40 
to  W.,  and  then  to  the  use  of  A.  and  his 
heirs.  A  very  common  application  is  In  the 
case  of  marriage  settlements.  Williams. 
Real  Prop.  24.1.  The  doctrine  of  shifting 
uses  furnished  a  means  of  evading  the  prin- 
ciple of  law  that  a  fee  could  not  be  limited 
after  a  fee.  See  2  Washb.  Real  Prop.  284 
et  seq.;  Williams.  Real  Prop.  242;  1  Spence, 
Eq.  Jur.  452:  1  Vern.  402:  1  EdW.  Oh.  84; 
Plowd.  25;  Poll.  65.   See  "Use." 

SHIP.  A  vessel  employed  in  navigation; 
for  example,  the  terms  the  ship's  papers,  the 
ship's  husband,  shipwreck,  and  the  like,  are 
employed  whether  the  veaaei  referred  jbo  be 
a  brig,  a  schooner,  a  sloop,  or  a  three-masted 
vessel. 

A  vessel  with  three  masts,  employed  in 
navigation.  4  Wash.  C.  C.  (U.  S.)  530;  Wes- 
kett,  Ins.  514.  The  boats  and  rigging  (2 
Marsh.  Ins.  727).  together  with  the  anchors, 
masts,  cables,  and  such-like  objects,  are  con- 
sidered as  part  of  the  ship  (Pardeasue,  note 
699:  Bis.  IS.  8.  44). 

SHIP  BREAKING.  In  Scotch  law.  The 
offense  of  breaking  into  a  ihip.  Aridey,  481. 

SHIP  BROKER.  One  who  transacts  btul> 
nesa  relating  to  vessels  and  their  employ* 
ment  between  the  owners  of  vessels  and  mer- 
chants who  ssnd  cargoes. 

SHIP  DAMAGE.  In  the  charter  parties 
with  the  Bnglish  Bast  India  Company  these 
words  oceor.   Their  meaning  is,  damage 

from  negligence.  InsufTlclency.  or  had  stow- 
age in  the  ship.  Doug.  272;  Abb.  Sblpp. 
804. 

SHIP  MASTER.  The  captain  or  master 
of  a  ship.  He  controls  and  manages  the 
diip  and  cargo,  and  represents  the  owners 
for  certain  purposes. 
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SHIP  MONEY.  A  tax  levied  on  porU. 
towns,  cities,  twronslis,  snd  oonnttes  to  pro* 

vide  money  for  equipping  the  navy.  It  ex- 
isted in  England,  and  was  tinally  abulistied 
in  the  reign  of  Charles  I.  after  he  had  at- 
tempted to  restore  it  Tbis  attempt,  and 
Hampden's  reslatance,  was  one  caose  which 
led  to  the  king's  death. 

SHIP'S  HUSBAND.  In  maritime  law.  An 
agent  appointed  by  the  owner  of  a  ship,  and 
Inyested  with  anthorlty  to  make  the  requf- 

site  repairs,  and  attend  to  the  management, 
^equipment,  and  uther  concerns  of  the  ship, 
fie  is  the  general  agent  of  the  owners  in 
relation  to  the  ship,  and  may  be  appointed 
Jn  writing  or  orally.  He  Is  usually,  but  not 
necessarily,  a  part  owner.  1  Pars.  Mar.  Law, 
S7.  He  must  see  to  the  proper  outfit  of  the 
▼esse!  tn  tile  repairs  adeqoato  to  the  roiy- 
age.  and  in  the  tackle  and  furniture  neces- 
sary for  a  seaworthy  ship;  must  have  a 
prop*  I  master,  mate,  and  crew  for  the  ship, 
so  that  in  this  respect  it  shall  be  seaworthy; 
must  see  to  the  due  furnishing  of  provisions 
nnd  stores  arconUng  to  the  necessities  of 
the  voyage;  must  see  to  the  regularity  of 
the  dearances  from  the  eustom  honse.  and 
the  regularity  of  the  registry;  must  softlf 
the  contracts,  and  provide  for  the  payment 
of  the  furnishings  which  are  requisite  to  the 
performance  of  those  duties;  must  enter  in- 
to proper  charter  parties,  or  engage  the  Tea- 
sel for  jienoral  freight  under  the  usual  con* 
ditioDs.  and  settle  for  freight  and  adjust  av- 
erages with  the  merchant;  and  must  pre- 
serve the  proper  certificates,  surveys,  and 
documents,  in  case  of  future  disputes*  with 
insurers  and  freighters,  and  to  keep  regular 
boolis  of  the  ship.  Bell,  Comm.  ft  428  ;  4 
Bam.  A  Adol.  S75;  IS  Bast,  S88;  1  Tounge 
&  C.  326:  8  Wend.  (N.  Y.)  144:  in  Conn.  12. 
These  are  his  general  powers;  but  of  course 
'Uiey  may  be  limited  or  enlarged  by  the  own- 
ers; and  it  may  be  observed  that,  without 
special  authority,  he  cannot  borrow  money 
generally  for  the  use  of  the  ship,  though,  as 
above  observed,  he  may  settle  the  accounts 
for  fnmlihings,  or  grant  Mils  for  them, 
wl'.irii  form  debts  against  the  concern, 
whether  or  not  he  has  funds  in  his  hands 
with  which  he  might  have  paid  them.  1  BaU» 
Comm.  §  499.  Although  he  may.  in  general, 
levy  the  freight  which  is  by  the  bill  of  lad- 
ing payable  on  the  delivery  of  the  ejoods,  It 
would  seem  that  he  would  not  have  power 
to  take  bills  for  the  freight,  and  give  np  th^ 

poFsession  of  the  Hen  over  the  cargo,  unless 
it  has  been  so  settled  by  the  charter  party. 

He  cannot  insure  or  bind  the  owners  for 
prenUnms.  17  Me.  147;  2  Maule  &  S.  485; 
13  East.  274;  7  B.  Mon.  (Ky.)  595;  11  Pick. 
(Mass.)  8.5;  .5  Burrows.  2*!2T;  Paley.  Ag. 
(Lloyd  Ed.)  23.  note  8;  Abb.  Shipp.  pt.  1, 
e.  8,  9  8;  Marsh,  Ins.  bk.  1,  e.  8,  1  8;  LItw- 


more,  Ag.  7; 


As  the  power  of  the  master  to  enter  into 
eontracto  of  affreightment  is  superseded  in 
the  port  of  thf  owners,  so  if  Is  by  the  pres- 
ence of  the  shipVs  hnstnuid.  or  the  knowledge 
of  the  contracting  jiiirtit  s  that  a  ship's  hus- 
band has  been  appointed.  2  Bell,  Comm. 
188.  The  ship's  husband,  aa  sneb.  haa  no 


lien  on  the  vessel  or  proceeds. 
(U.  8.)  487. 


8  Curt.  C  C 


SHIPWRECK.  The  loss  of  a  vessel  at 
either  br  being  swallowed  np  bf  tlia  wnsm 

by  running  against  anoLuer  TeSBSl  or  tUsg 

at  sea,  or  on  the  coast. 

SHIRE.  In  EngUsh  law.  A  district  or  di- 
vision Of  oonntrj.  Oo.  Lttt  SOa. 

•HIRC  CURK.  Ho  fhst  koopn  tho  mo- 

tf  court. 

SHIRE  GEMOT  (spelled,  also,  srirp  ffcmotr. 
scir  gemot,  acjfre  gemote,  thire  mote;  from 
the  SaxoB  sefr  or  sopre,  countj,  Alny  aai 
gemote,  a  court,  an  assembly). 

The  Saxon  county  conrt. 

It  was  held  twice  a  year  before  the  bishop 
i  and  alderman  of  the  shire,  and  was  t^  prtn* 


SHIP'S  PAPERS.  The  papers  or  docu- 
ments required  for  the  manifestation  of  the 
ownership  and  national  character  of  a  vessel 
and  her  cargo,  and  to  show  her  oompllanes 
with  the  revenue  and  navigation  Inws  Of  the 
country  to  which  she  belongs. 

The  want  of  these  papers  or  any  of  them 
renders  the  character  of  a  vessel  suspidoas 
( 2  Bonl.  P.  Dr.  Com.  14 ) :  and  the  use  ef 
false  or  simulated  papers  frequently  subjects 
the  vessel  to  confiscation  (15  East,  4S,  70, 
364;  M0II07.  bk.  8.  c  8.  §  8).  or  avoids  an 

insurance,  unless  the  insurer  has  stipalnfesd 
that  she  may  carry  such  papers  (Id.) 

A  ship's  papers  are  of  two  sorts:  First, 
those  reauired  by  the  law  of  the  parUculsr 
country  to  which  Oie  Ship  belongs;  as,  the 
certificate  of  registry  or  of  enrollment,  the 
license,  the  crew  list,  the  shipping  articles, 
clearance,  etc.;  and,  second,  such  as  are  re- 
quired by  the  law  of  nations  to  be  on  board 
of  neutral  ships  as  evidence  of  iheir  title  to 
that  character;  as,  the  sea  brief  or  letter, 
or  passport,  the  proofs  of  property  in  the  ■ 
ship,  as  bills  of  sale.  ete..  the  charter  party, 
tlip  hills  of  lading,  the  invoices,  the  crew 
list  or  muster  roll,  the  log  book,  and  the 
bill  of  health.  McCulloch.  Comm.  Diet. 
"Ship  s  Papers."  See  Glenn.  Int.  Law.  Ap- 
pend, p.  365,  for  a  list  of  ship  s  papers  re 
quired  by  the  lawa  of  varlona  natlona. 

SHIPPER.   The  consignor  of  goods  to  a 
ship  or  common  carrier  for  transportation. 

SHIPPING.  A  generic  term  for  all  marine 
craft,  and  for  the  things  and  matters  which 
are  ineldent  to  it. 

SHIPPING  ARTICLES.  An  agreement.  In 
writing  or  print,  between  the  master  and 
seamen  or  mariners  on  board  his  v^sel  (ex- 
cept such  as  shall  be  apprenticed  or  servant 
to  himself  or  owners),  declaring  the  voyage 
or  voyages,  term  or  terms  of  time,  for  irtikfc 
such  seamen  or  marfnors  shall  be  shipped. 
It  is  also  required  that  at  the  foot  of  eveiy 
such  contract  there  shall  be  a  nicninrandma, 
in  wrltlngt  of  the  day  and  the  hour  en 
which  each  seaman  or  mariner  who  shall  a> 

ship  and  sub.srrihe  shall  render  himself  on 
board  to  bei;in  tlie  voyage  agreed  upon. 
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nlntfiam,  "Shire;"  Crabb»  Hlifc.  Ais.  Law, 

28. 

8HIRE  MAN.orSCYRE  MAN.  Before  the 
Conquest,  the  judce  of  the  county,  by  whom 
trials  for  land,  ete.,  were  determined. 

SHOP.  A  building  in  which  goods  and 
merchandise  are  sold  at  retaiL  See  "Stores." 

8H0PA.  In  old  records,  a  ihop.  CJowelL 

8H0RE  (Lat.  fIfM.  UtHu).  Land  on  the 
margin  of  the  sea.  or  a  lake,  or  river.  That 
spac  e  of  land  which  is  alternately  ooTSred 

and  left  dry  by  the  rising  and  falling  of  the 
tide;  the  space  between  high  and  low  water 
marks.  Hale  de  Jur.  Mar.  par.  1.  c.  6;  An- 
gell.  Tide  Watorg,  67.  c.  3.  See  "Seashore." 
The  short'  ui  a  fresh  water  river  is  where 
the  land  and  water  ordinarily  meet.  6  Cow. 
(N.  Y.)  &47.  But  this  is  more  properly 
called  the  "hank"  (ripe).  A  river  in  which 
the  tide  does  not  ebb  and  flow  has  no 
"shores."  in  the  legal  sense  of  the  term. 
Walworth,  C.  4  HUl  (N.  T.)  375.  And  a 
lake  without  tides  cannot  properly  be  said 
to  have  a  shore.  Angell,  Tide  Waters,  ubl 
Bupra.  And  see  S  QnL  (Va.)  «6S:  IS  How. 
(U.  S.)  391. 

SHORT  CAUSE.  In  Bullish  chancery 
practice,  and  In  a  few  of  the  United  States,  a 

cause  the  trial  of  which  will  take  but  a 
short  time,  and  which  may  accordingly  be 
put  on  a  special  calendar  ft>r  SpeedJ  trlaL 
See  8  Misc.  Rep.  (N.  Y.)  84. 

SHORT  INTEREST.  Bee  **aamblins  Con- 
tract." 

SHORT  MARKET.  See  "GambUng  Con- 
tract" 

SHORT  NOTICE.   In  English  practice. 

Four  days'  notice  of  trial.  Wharton.  "Notice 
of  Trial  at  Common  Law;  '  3  Chit.  St.  148; 
1  Cromp.  Ik  M.  499.  Where  short  notice  has 
been  given,  two  days  is  sufficient  notice 
of  continaance.  Wharton. 


SHORT  SELLINa 
tract" 


See  "Gambling  Con- 


SHORT  SUMMONS.  Process  returnable 
in  a  shorter  time  than  the  ordinary  sum- 
mons Mr  writ  It  exists  in  New  Ymfk  and 
In  other  states. 

SHOWINO  CAUSE.  The  presentation,  on 
a  hearing  appointed  for  that  piupOBSb  of 
reasons  and  facts  to  control  file  aetloa  of 
the  court  in  respect  to  a  certain  wedfled  or^ 

der  or  determination. 

SHRIEVALTY.  The  office  of  sheriff;  the 
period  of  that  ofllee. 

SHYSTER.  A  lawyer  who  conducts  busi- 
ness In  a  knavish  or  dishonest  way. 

SI.  Uk  Latin  phrases,  tt. 

SI  A  JURE  DI8CEDA8  VAGUS  ERIS,  ET 
erant  omnia  omnibus  Incerta.  If  you  depart 
from  the  law,  you  will  wander  without  a 


guide,  and  everything  will  be  in  a  state  OC 

uncertainty  to  every  one.    Co.  Lltt.  227. 

SI  ALICUJUS  REI  SOCIETAS  SIT.  ET 
finis  negotio  Impositus  est,  finitur  soeletas. 

If  there  is  a  partnership  in  any  matter,  and 
the  business  is  ended,  the  partnership 
ceases.  16  Johns.  (N.  T.)  488,  488. 

SI  AUQUID  EX  SOLEMN  I  BUS  DEPICl- 

at  cum  aequltas  poscit  subveniendurri  est. 
If  anything  be  wanting  from  required  forms, 
when  equity  requires.  It  Will  he  aided.  1 

Kent.  Comm.  157. 

SI  ASSUETIS  MEDERI  POSSiS  NOVA 
non  sunt  tentanda.  If  you  can  be  relieved 
by  accustomed  remedies,  new  ones  Should 

not  be  tried.    10  Coke.  142. 

SI  CONSTET  DE  PERSONA.  If  It  be  cer- 
tain Who  Is  the  person  moant 

SI  CONTINGAT  (Latif  it  happen).  Words 
of  condition  In  old  conveyances.   10  Coke, 

42a. 

SI  INGRATUM  DiXERlS,  OMNIA  DIX> 
oris.  If  you  affirm  that  one  la  nngratefnl,  la 

that  you  include  every  charce.    A  Roman 

maxim.    Tray.  Lat.  Max. 

SI  ITA  EST.  If.it  be  so.  Emphatic  words 
In  the  old  writ  of  manOamus  to  a  Judge, 

commanding  hlni,  If  the  fact  alleged  be 
truly  stated  (si  ita  est),  to  affix  his  seal  to 
a  hUl  of  exceptiona  6  Pet  (U.  8.)  188. 

SI  JUDICAS,  COONOSCE.  It  you  Judge, 
understand. 

'  SI  MELIORES  SUNT  QU08  DUCIT 
amor,  plures  sunt  quos  corrigit  tlmor.  If 
those  are  better  who  are  led  by  love,  those 
are  the  greater  number  corrected  by  fear. 

Co.  Lltt.  392. 

SI  NON  APPAREAT  QUID  ACTUM  EST 
erit  consequens,  ut  id  sequamur  quod  In  re- 
gions in  qua  actum  est*  frequentatur.  If  It 
does  not  appear  what  was  agreed  upon,  the 
consequence  will  be  that  we  must  follow 
that  which  is  the  usage  of  the  place  where 
the  agreement  was  made.  Dig.  60.  17.  84. 

Si  NON  OMNES  (Lat  If  all  cannot),  bf 

English  practice.  A  writ  of  association  of 
justices  whereby,  if  all  in  commission  can- 
not meet  at  the  day  assigned,  it  is  allowed 
that  two  or  more  may  proceed  with  the  busi- 
ness. Cowell;  Fitzh.  Nat  Brev.  Ill  (C), 
186a;  Reg.  Orlg.  808,  206. 

81  NULLA  SIT  CONJECTURA  QUAE  DU- 
cat  slio,  vsrbs  intslligsnda  sunt  ex  proprie> 
tate,  non  grsmmattea  esd  popularl  ex  usu. 

If  there  be  no  Inference  whii  h  li  ads  to  a 
different  result,  words  are  to  be  understood 
according  to  their  proper  meaning,  not  in  a 

Grrammatical.  but  in  a  popular  and  ordinary, 

sen^e.    2  Kent.  Comm.  fi.'jS. 

SI  PLURES  CONDITIONES  ASCRIP- 
tae  fuerunt  donationi  conjunctim,  omnibus 
est  parendum;  et  ad  veritatem  copulativs 
requiritur  quod  utraque  pars  sit  vers,  si  divl- 
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•im,  cuUibet  vel  alt«rl  Mrum  satis  stt  ob- 

tsmpsnirs;  et  in  disjunctivlt,  sufflcit  alte- 
ram partem  sass  veram.  U  aome  conditions 
are  conJuncUwIy  wHtteB  to  a  gift,  the 
whole  of  them  must  bp  compiled  with;  and 
with  reapect  to  their  truth,  it  is  necessary 
that  every  part  be  true,  taken  jointly;  if 
the  conflltlons  are  separate.  It  is  aufflcieat 
to  comply  with  either  one  or  othar  of  them; 
and  being  disjunctive,  tliat  ona  or  the  Other 
be  true.   Co.  Litt.  225. 

Si  PLURE8  8INT  F I  D  E  J  US80  R  E8, 
quodquit  erunt  numero,  aingull  l«  aelMiiin 
tanentur.  it  ihcre  are  more  sureties  than 
one.  bow  many  soever  they  shall  be,  they 
diall  each  be  held-  for  the  whole.  Inat  S. 
21.  4;  Id.  4. 116;  1  W.  BL  m. 

SI  PRIUS  (Law  Lat.)  In  old  practice.  If 
before.  Formal  words  in  the  old  writs  for 
BommoniBg  Jnrlea.  Fleta,  lib^  2,  c.  66.  f  12. 

81  QUID  UNIVER8ITATI  DBBBTUR  SiN- 

gulis  non  debetur.  nec  quod  debet,  unlversi- 
tas  »mQul»  debent.  It  anything  is  due  to  a 
corporation,  it  is  not  due  to  the  individual 
mem  hers  of  it,  nor  do  the  members  indi- 
vidually owe  what  the  corporation  owes. 
Dig.  8.  4.  7;  1  BL  Comm.  484. 

81  QUIDEM  IN  NOMINE,  COGNOMINE, 
praefiomine,  agnomina  lagaUrii  en  aver  it; 
cum  de  persona  oonatat,  nihihomlnua  valet 

legatum.  If  the  testator  has  erred  in  the 
name,  cognomen,  praenomen,  or  title  of  the 
legatee,  whenever  the  person  is  rendered 
certain,  the  legacy  Is  nevertheless  valid. 
Inst.  2.  20.  29;  Broom,  Leg.  Max.  (3d  Lon- 
don Ed.)  674  ;  2  Domat.  bk.  2,  tit.  1,  a.  6. 

a  10. 19. 

SI  QUIS  (!.at.)  In  the  civil  law.  If  any 
one.   Formal  words  in  the  praetorian  edieta. 

The  word  "quis."  though  masculine  in  form, 
waa  held  to  include  women.    DIr.  oO.  Ifi.  1. 

SI  QUIS  CUST08  FRAUDEM  PUPILLO 
feccrit.  a  tutela  removendus  est.  If  a  guard- 
ian behave  fraudulently  to  his  ward,  ho 
Shall  be  removed  from  the  guardianship. 
Jenlr.  Cent  Caa.  89. 

81  QUIS  PRAEONANTEM  UXOREM  RE- 

liquit,  non  videtur  sine  liberis  decessisse.  If 
a  man  dies,  leaving  bis  wife  pregnant,  he 
ahnll  not  be  eonildered  as  having  died  ehlld- 


Sl  QUIS  UNUM  PERCUSSERIT.  CUM 
alium  percutere  vellct,  In  fclonia  tenetur.  If 
a  man  kill  one.  meaning  to  kill  another, 
he  la  held  guilty  of  felony.  3  Inst  61. 

81  RECOGNOSCAT  (Lat.  If  he  acknowl- 
edge). In  old  practice.  A  writ  which  lay 
for  a  creditor  against  hia  debtor  for  money 

numbered  (pecunia  numerata)  or  counted; 
that  is,  a  specific  sum  of  money,  which  the 
debtor  had  acknowledged  in  the  county 
(ourt.  to  owe  him,  as  received  in  pecuniis 

nu  rut' ml  is.  Cowell. 

81  SUGGESTIO  NON  SIT  VERA,  LITE- 
CM  patentee  vaeuae  eunt.  if  the  snggeatioii 


of  a  patent  ia  fhlaa^  the  piiteiit  itaelf  to  voU. 
10  Coke.  U8. 

• 

SI  TE  FECERIT  SECURUM  (LaL  If  he 
make  you  secure).  Words  which  occur  in 
the  form  of  writs,  which  originally  re- 
quired, or  still  require,  that  the  plaintiff 
should  give  security  to  the  sheriff  that  he 
}  will  prosecute  his  claim,  before  the  abOfUf 
I  can  be  required  to  execute  such  writ. 

I  SIB  (Saxon).  A  relative  or  kinsman.  Used 
in  the  Scotch  tongue,  but  not  now  In  Eng- 
llah. 

810  (Lat)  Thua;  ao;  in  aoeh  maniMr. 

810  ENIM  DEBERE  QUEM  MELIOREM 
agrum  auum  facerst  ne  vicini  deteriorem  fa- 
clat.   Every  one  oni^t  ao  to  Improve  hi* 

land  as  not^to  injure  hl8  neighbor's.  S  Kent, 

Conim  441. 

SIC  INTERPRETANDUM  E8T  UT  VER- 
ba  accipiantur  cum  effeetu.  Snch  an  Intei^ 

i)retation  \s  to  be  made  that  the  worda  amy 

have  an  effect.    .3  Inst.  80. 

SIC  SUBSCRIBITUR  (Lai.)  In  S(  otch 
practice.  So  it  is  subscribed.  Formal  worda 

at  the  end  of  depositions,  imraediateiy  pre" 
ceding  the  signature.   1  How.  St.  Tr.  I.*t79. 

SIC  UTERE  TUO  UT  ALIENUM  NON 
laedas.   So  use  yonr  own  as  not  to  Injure 

another's  property.  1  Bl.  Comm.  306; 
Broom.  Leg.  Max.  (3d  London  Ed.)  206.  note. 
246.  327.  332.  33*'..  '.m.  348.  3r.3:  2  Bouv. 
Inst,  note  2379;  5  £xch.  797;  12  Q.  B.  739; 
4  Adol.  *  B.  M4;  16  Johns.  <N.  Y.)  SIS: 
17  Johns.  (N.  Y.)  99;  17  Mass.  SSi;  4  Mo- 
Cord  (S.  C.)  472;  9  Coke.  59. 

8ICH.  A  little  current  of  water,  which  is 
dry  in  aummer:  a  water  furrow  or  gnttw. 
CowalL 

8I0IU8.  A  sort  of  money  cnrn>nt  among 

the  ancient  English,  of  the  value  of  2d. 

SICUT  (Lat.)  As. 

81CUT  ALIA8.  As  at  another  time,  or 
her«toft»re.  Thie  waa  a  aeoond  writ  aeat  o«t 
when  the  first  was  not  executed. 

SICUT  ME  DEUS  ADJUVET  (Lat.)  8o 

help  me  God.    Fleta.  lib.  I.  c.  18.  5  4. 

SICUT  NATURA  NIL  FACIT  PER  8AL- 
turn,  Ite  nee  lex.  Aa  nature  doea  nothing 
bv  a  bound  or  leap,  ao  neither  doea  the  law. 

Co.  Litt.  238. 

SIDE.    See  "Plea  Side." 

SIDE-BAR  RULES.   In  Engllah  practice. 

i  Ktiles  which  were  formerly  moved  for  by 
attorn<'ys  on  th«*  side  bar  of  th*'  court,  but 
now  may  be  had  of  the  clerk  of  the  rulea, 
upon  a  praecipe.  Theae  rules  are.  that  the 
sheriff  return  his  writ,  that  he  bring  in  the 
body,  for  special  imparlance,  to  be  present 
at  the  taxing  of  eoata.  and  the  mm. 

SIDKSMIN  (fes/M.  sifHodales).  In  eccle- 
aiaattcal  law.   A  Uad  of  impanelled  Jury. 
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consisting  of  two.  three,  or  more  persons,  in 
every  parish,  who  were^  upon  oath,  to  pre- 
sent all  hantiee  and  irregalar  pereons.  In 

process  ot  ttne  they  became  standinR  nffl- 
cera  in  many  places,  especially  cities.  They 
were  eidled  "synodsmen," — by  corruption, 
"sidesmen;"  also  "qupstmcn."  But  their  of- 
fice has  t)ecome  absorbed  in  that  of  church 
warden.  1  Burn.  Bcc  Law,  899. 

•1EN8.  Sctona  or  desceadanti. 

SIERVO  (Spanish).  In  Spanleh  law.  A 
slave.  Las  Farttdai^  pt.  4.  ttt  21,  lib.  1. 

SI  ETE  PARTI  DAS  (Spanish).  SevsnparU. 

See  "Las  Partidas." 

SIGHT.  Presentment.  Bills  of  exchange 
are  frequently  drawn  payable  at  sight,  or  a 
certain  number  of  days  or  months  after 

sight. 

SIGILLUM  (Lat.)    A  seal. 

SIGiLLUM  EST  CERA  1MPRE88A,  QUIA 
oera  aine  impreselene  non  est  siglllum.  A 
seal  \^  n  piece  of  wax  Impressed,  bofause 
wax  without  an  impression  is  not  a  i^eal.  3 
Inst  169.  But  see  «*Seal." 


SIfllLA  (Lat)   In  Roman  law.  Marks  or 

signs  of  abbreviation  used  In  writing.  Code, 
1.  17.  11.  13. 

SIGN.   A  tolten  of  anyttiiog;  a  note  or 
token  given  without  words. 
To  make  a  signature  {q.  v.) 

SIGN  MANUAL.    In  Bngllsh  law.  The 

signature  of  the  icing  to  grants  or  letters 

patent,  inscribed  at  the  top.    2  BI.  Comm. 

347*. 

Any  one's  name  written  by  himself.  Wel>- 
ster:  Wharton.  The  sign  manual  Is  not  good 
unless  countersigned,  etc  9  Hod.  54. 

SIGNA  (Lat.)  In  civil  law.  Those  species 
Of  indicia  which  come  more  immediately 
under  the  cognJsanee  of  the  senses;  snch  as 

.sfaln.'^  of  blood  on  the  person  of  one  ac- 
cused of  murder,  indications  of  terror  at 
being  charged  with  the  offense,  and  the  like. 

Siyna.  although  not  to  be  rejected  as  in- 
struments of  evidence,  cannot  always  be  re- 
lied upon  as  conclusivi'  i'\  i'l-'-  i  '',  for  tliey 
are  frequently  explained  away.  In  the  in- 
stance mentioned,  tiie  blood  may  have  been 
that  of  a  boa.st;  and  expressions  of  terror 
have  been  frequently  manifested  by  inno- 
cent persons  who  did  not  possess  much 
firmness.  See  Beat,  Pres.  Bv.  13,  note  (f) : 
Denisart. 

SIGNATORIUS  ANNULU8  (Lat)    In  the 

civil  law.  A  Signet  ring;  a  ssal  ring.  Dig. 
60.  16.  74. 

SIGNATURE. 

In  Ecclesiastical  Law.  The  name  of 
a  sort  of  rescript,  without  seal,  containing 
the  supplication,  the  signature  of  the  pope 
or  his  delegate,  and  the  grant  of  a  pardon. 
Diet.  Dr.  Canonique. 
—In  Practice.    By  signature  is  under- 


stood the  act  of  putting  down  a  man's 
at  the  end  of  an  instrument,  to  adopt  Its 
statanents,  or  attsst  Its  validity.  The  name 

thus  written  is  also  called  a  "signature." 

it  is  not  necessary  that  a  party  should 
write  his  name  himself,  to  constitute  a  sig- 
nature. His  mark  is  now  held  sufflcient 
though  he  was  al)le  to  write.  8  Adol.  &  E. 
94:  3  Nev.  &  I'.  228;  3  Curt.  C.  C.  (  T.  S. ) 
752;  5  Johns.  (N.  Y.)  144.  A  signature 
made  by  a  party,  another  person  guiding  Us 
hand  with  his  consent.  Is  sulllelsnt.  4  Wadt 

C.  C.  (U.  S.)  262.  269. 

SIGNET.  A  seal  commonly  used  for  the 
sign  manual  of  the  sovereign.  Whartom. 

The  signet  is  alno  upod  for  the  purposs  of 
civil  justice  in  Scotland.    Rell.  Diet. 

SIGNIFICATION  (Lat.  signuiii.  a  sign,  fa- 
rrre,  to  make).  In  French  law.  The  notice 
given  of  a  decree,  sentence,  or  other  iudidal 

act. 

SIGNIFICAVIT  (Lat.)  In  ecclesiastical 
law.  When  this  word  is  used  alone,  it  means 
the  bishop's  certificate  to  the  court  of  chan- 
cery in  order  to  obtain  the  writ  of  excom- 
munication; but  where  the  words  tprit  of 
Hignificavit  are  used,  the  meaning  is  the 
same  as  lertt  tfs  «womm«iticato  ospieiKfo. 
2  Bum.  Boe.  Law,  248;  SheU.  liar.  *  Dlv. 

502. 

SIGNING  JUDGMENT. 

 In  English  Praotlee.  The  plaintiflF  or 

defendant,  when  the  cause  has  reached  such 
a  stage  that  he  is  entitled  to  a  judgment, 
obtains  the  nature  or  allowance  of  the 
proper  officer;  and  this  is  called  "signing 
Judgment"  snd  is  Instead  of  the  delivery 
of  judgment  In  open  court.  Steph.  PI.  111. 
It  is  the  leave  of  the  master  of  the  office  to 
enter  up  judgment,  and  may  be  had  in  va- 
cation.   3  Barn,  ft  C.  317;  Tidd.  Prac.  61  n. 

—In  American  Practice.  It  is  an  actual 
signing  of  the  judgment  on  the  record,  by 
the  Judge  or  other  officer  duly  authorbced. 
Graham,  Prac  84L 

SIQNUM  (Lat) 

 In  the  Roman  and  Civil  Law.   A  sign; 

a  mark:  a  seal.  The  seal  of  an  instrument 
Calv.  Lex. 

 In  the  Saxon  Law.    The  sign  of  a  eross 

prefixed  as  a  sign  of  assent  and  approbation 
to  a  charter  or  deed. 

SILENT  LEOBS INTER  ARMA.  Lawsars 

silent  amidst  arms.  4  Inst  70. 

SILK  GOWN.  Th«^  profesplonal  robe  worn 
l)y  those  barristers  who  have  been  appointed 
queen  s  counsel  (q.  r.  )    It  Is  the  dlstlnctiva- 

badge  of  queen's  or  king's  counsel. 

SILVA  CAEDUA  (Lat)    By  these  words, 
in  England,  is  understood  every  sort  of 
'  wood,  exrept  pross  wood  of  the  age  Of  twmi* 

ty  year.^.    Bar  .\br.  "Tythes"  (C). 

SIMILITER  (Lat  likewise).  In  pleading.. 
The  plalntUTs  reply  that,  as  the  defendant 

has  put  himself  upon  the  country,  he.  the- 
plaintiff,  does  the  like.  It  occurs  only  when 
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the  plea  has  the  conclusion  to  the  country,  1 
and  Its  effect  is  to  join  tbe  plaintiff  in  the 

Issiip  thns  tt  ii(!<'r»M|  l»y  the  ilefentlant  Co.  ' 
Lilt.  IL'Da  'I'hf  word  siniilitcr  was  the  ef- 
fective word  when  the  proreedlnKS  w»'re  in 
Latin.  1  Chit.  PI.  519;  Archb.  Civ.  Pi.  25y. 
See  Steph.  PL  856;  2  Saund.  819b;  Cowp. 
407;  1  Strange.  651;  11  Serg.  ft  It  (Pa.)  32. 

81MILITUOO  LEGALIS  EST.  CA8UUM 
dlvertonim  Inter ee  coliatorum  •imille  ratio; 
quod  In  uno  simillum  valet,  valebit  in  altero. 

Dissimilium,  dissimilis  eet  ratio.  Legal  sim- 
ilarity is  a  ijiniilur  reason  which  governs 
various  cases  when  compared  with  each 
otlier.  for  what  avails  in  one  similar  case 
win  avail  tn  the  other.  Of  things  dissimilar, 
the  reason  Is  dissimilar.  Co.  Utt  191. 

SIMONIA  EST  VOLUNTAS  SIVE  DESI- 
derium  emendi  vel  vendendi  spiritualia  vel 
apirttualibuB  adhaerentla.   Contractus  ex 

turpi  causa  et  contra  bonos  mores.  Simony 
is  th.'  will  or  desire  of  huyinR  or  selling 
spiritualities,  or  thin>?8  pertaining  thereto. 
It  is  a  contract  founded  on  a  bad  cause,  and  | 
against  morality.  Hob.  167. 

SIMONY.  Ineecleslasttcal  law.  The  sell- 

ink'  and  t)uying  of  holy  orders  or  an  eccle- 
siastical benefice.  Bac.  Abr.  By  "simony" 
Is  idso  onderstood  an  unlawful  agreement 
to  receive  a  temporal  reward  for  something 
holy  or  splrituaL  God^  1.  S.  SI;  Ayliffe. 
Par.  496. 

SIMPLE  AVERAGE.  Parttcular  average 

(9-  1)  • 

81 MPLE  CONTRACT.  A  contract  the  evi- 
dence of  which  Is  merely  oral  or  In  writing. 

not  under  seal  nor  of  record.  1  Chit.  Cont. 
1;  1  Chit.  PI.  S8.  And  see  11  Mass.  30;  11 
East.  312:  4  Bam.  A  Aid.  688;  8  Starkie. 
Bv.  995;  2  Bl.  Comm.  472. 

SIMPLE  DEPOSIT.  A  deposit  made,  ac- 
cording to  the  civil  law,  by  one  or  more  per- 
sons having  a  common  Interest 

SIMPLE  LARCENY.  The  felonious  taking 
and  carrying  away  the  personal  goods  of 
another,  unattended  by  acts  of  violence.  It 

is  distinguished  from  "compound  larceny," 
which  is  stealing  from  the  person  or  with 
Violence.  See  "Larceny." 

SIMPLE  OBLIGATION.   An  uncondiUonal 

obligation;  one  which  is  to  be  perforrae<l 
without  depending  upon  any  event  provided 
by  the  parties  to  it 

SIMPLE  TRUST.  A  simple  or  passive 
trust  corresponds  with  the  ancient  use,  and 
Is  where  property  is  simply  vested  in  one 

person  for  the  use  of  another,  and  the  nature 
of  the  trust,  not  being  qualified  by  the  set- 
tler. Is  left  to  tbe  construction  of  law.  It 
differs  from  a  "special  trust,"  in  that  the 
trustee  performs  no  duty.  7  Watti  A  8. 
(Pa.)  2r>;  8  Bouv.  Inst  note  1896.  See 
"Trust." 

SIMPLE  WARRANDICE.  In  Scotch  law. 
An  obligation  to  warrant  or  aecure  from  all 


subsequent  or  future  deeds  of  the  grantor. 
Whlahaw.  A  simple  warranty  against  the 
grantor's  own  acts. 

SIMPLEX  (Lat.)  Simple  or  single:  as, 
charta  simplex  Is  a  deed  poll  or  single  deed. 
Jacob. 

SIMPLEX  BENEPICIUM.  In  ecclesiastic- 
al law.  A  minor  dignity  in  a  cathedral  or 
collegiate  church,  or  any  other  ecclesiastical 
beneflce.  as  distinguished  from  a  cure  of 
souls.  It  may  therefore  be  lu  id  with  any 
parochial  cure,  without  coming  under  the 
prohibitions  against  plnralitlea. 

SIMPLEX  COMMENDATIO  NON  OBLt- 

gat  A  simple  rerommendafion  does  not 
bind.  Dig.  4.  :l  :j7;  2  Kent.  Comm.  4Sr.; 
Hroom,  Le^'.  .Max.  ( :Ui  Loiuion  L:d.)  TimV  4 
TaunL  488;  16  Q.  B.  282,  283;  Cro.  Jac.'  4; 
Johns.  (N.  Y.)  354;  4  Barb.  (N.  Y.)  95. 

SIMPLEX  DICTUM.  In  old  English  prac- 
tite  Simple  averment;  more  assertion 
without  proof.    Bracton,  fol.  320. 

SIMPLEX  ET  PURA  DONATIO  DICI  PO- 
terlt  uW  nulla  est  adjecta   conditio  nec 

modus.  .\  gift  is  s;ii<l  to  he  pure  and  simple 
when  no  condition  or  qualilicatiou  is  an- 
nexed. Bracton,  1. 

SIMPLEX  JUSTITIARIUS  (Law  Lat.)  In 
old  records,  Simi)le  justice.  A  name  som^ 
times  triven  to  a  putsnc  justice.  Cowell. 

SIMPLEX  LOQUELA.  In  old  English 
practice.  Simple  speech;  the  mere  declara- 
tion or  plaint  of  a  plaintiff.   Called  in  Fleta, 

Hmpler  vox.    Lib.  2,  c.  6.1,  §  9. 

SIMPLEX  OBLIGATIO.  A  single  obliga- 
tion; a  bond  without  a  condition.  2  Bl. 
Comm.  840. 

SIMPLEX  PEREGRINATIO  (Law  Lat.)  In 
old  English  law.  Simple  pilgrimage.  Fleta, 
lib.  4,  e.  8.  f  8. 

SIMPLICtTAS  EST  LEOIBUS  AMIGA,  ET 

nimia  subtllitas  in  jure  reprobatur.  Simplic- 
ity is  favorable  to  the  law.  and  too  much 
s^ubtlety  Is  blameworthy  in  law.  4  Cnke,  8. 

SIMPLICITER  (Lat.)  Simply;  without 
ceremony;  in  a  summary  manner. 

SIMUL  CUM  (lAt  together  with).  In 
pleading.  Words  used  in  indictments  and 
declarations  of  trespass  against  several  per^ 
sons,  when  some  of  them  are  known  and 
others  are  unknown. 

Iti  cases  of  riots,  it  Is  usual  to  charge  that 
A.  B..  together  with  others  unknown,  did 
the  act  complained  of.    2  Chit.  Crlm.  Law 
4SS:  2  Salk.  r.:).i. 

When  a  party  sued  with  another  pleads 
separately,  the  plea  is  generally  entitled  In 
the  name  of  the  person  pleading,  adding, 

"sued  with   naming  the  other  party! 

When  this  occurred,  it  was.  In  the  old 
phraseology,  called  pleading  with  a  Hmul 
cum. 
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SIMUL  ET  8EMEL  (Lat.)  Together  and 
at  one  time.  Fleta.  lib.  2»  c  47,  9  6;  1 
Satind.  323a.  note  (6). 

SIMULATED  FACT.  In  the  law  of  evi- 
dence. A  fal)ii(at('d  fact;  an  appearance 
given  to  thiuRs  by  human  device,  with  a 
view  to  deceive  and  mislead.  BurriU,  Circ. 
Bv.  ISL 

SIMULATIO  LATEN8.  A  Bpecies  of  feign- 
ed disease,  in  which  disease  Is  a<  ttially  pres- 
ent, but  where  the  symptoms  are  falsely  ag- 
gravated, and  greater  siclvness  is  pretended 
than  really  exists.  Beck.  Med.  Jur.  3. 

SIMULTATION  (I>at.  .v/»m//.  together).  In 
Prei^ch  law.  The  concert  or  agreement  of 
two  or  more  persons  to  give  to  one  thing  the 
appearance  of  another,  for  the  purpose  of 
fraud.   Merlin,  Repert. 

With  us.  su(  h  art  might  be  punished  by 
indictment  for  a  conspiracy,  by  avoiding  the 
pretended  contract,  or  by  action  to  recover 
bacic  the  money  or  property  which  may  have 
been  thus  fraudulently  obtained. 

SINE  (I.at.)  Wifliout. 

SINE  ANIMO  REVERTENDI.  Withoutthe 
Intention  of  returning. 

SINE  A88EN8U  CAPITULI  (Lat.  without 

the  consent  of  the  chapter).  In  old  English 
practice.  A  writ  which  lay  where  a  dean, 
bishop,  prebendary,  abbot,  prior,  or  master 
of  a  hospital  aliened  the  lands  holden  In 
the  right  of  his  house,  abbey,  or  priory, 
without  the  consetit  of  the  chapter;  in 
which  case  his  successor  might  have  this 
writ  Fltsh.  Nat.  Brev.  196. 

SINE  CONSIDBRATIONB  CURIAE  (Lat.) 
Without  the  Judgment  of  the  court 

SINE  DECRETO  (Lat.)  Without  author^ 
ity  of  a  Judge.   2  Kames,  Eq.  115. 

SINE  DIE  (Lat.)  Without  day.  A  judg- 
ment for  a  defendant  in  many  cases  is  (juad 
eat  sine  ilie.  that  he  may  go  without  day. 
While  the  cause  is  pending  and  undeter- 
mined, it  may  be  continued  from  term  to 
term  by  dies  datus.  See  "Continuance ;"  Co. 
LIttj  862b.  :ii',\la.  When  the  court  or  other 
body  rise  at  the  end  of  a  session  or  term, 
they  adjourn  sine  die. 


SINE  HOC  QUOD  <T.aw  Lat.  without  this, 
that).  A  technical  phrase  in  old  pleading, 
of  the  same  Import  with  the  phrase  "abaque 
hoc"  (q.  V.J 

SINE  JUDtCIO  (Law  Lat  )  Without  judg- 
ment; without  a  judicial  sentence.  Fleta, 
lib.  4.  c  14,  9  1. 

SINE  LIBERIS  (Lat)  Without  children. 
For  the  construction  of  this  phrase  in  the 
dvll  law.  see  Dig.  60.  16.  148;  Id.  60.  17. 
187. 

SINE  NUMERO  (Law  Lat.  without  stint 
or  limit).  A  term  applied  to  common. 
Fle**.  lib.  4,  c  19.  f  8.  i 


SINE  POSSESSiONE  U8UCAP10  PRO- 
cedere  non  poteat  There  can  be  no  pre- 
eeriptlon  wittiout  poaaeaalon. 

SINE  PROLE.    Without  issue.  Used  in 

genealogical  tables. 

SINECURE.  In  ecclesiastical  law.  A  term 
used  to  signify  that  an  eocleeiastlcal  officer 

is  without  a  charge  or  cure. 

In  common  parlance,  it  means  the  receipt 
of  a  salary  for  an  office  when  there  are  no 

duties  to  be  performed. 

SINGLE  BILL.  One  without  any  condi- 
tion, and  which  does  not  depend  upon  any 
future  event  to  give  It  validl^.  6  III.  483. 

SINGLE  BOND.  A  bond  without  a  condi- 
tion. 

SINGLE  COMBAT.  TRIAL  BY.  See  "Bat- 
tel." 

SINGLE  ORIGINAL.  An  original  inatru- 
ment  which  la  not  executed  in  duplicate. 

SINGULAR  SUCCESSOR.  Apurchaseria 
so  termed  In  the  Scotch  law,  In  contradio- 
tlnctimi  to  the  heir  of  the  landed  proprietor, 
who  succeeds  to  the  whole  heritage  by  reg- 
ular title  of  succession,  whereas  the  pur- 
chaser acquires  righl:^  .-ololy  by  the  Single 
title  of  the  former  i)ropri(  tor. 

I  8INQULI  IN  SOLIDUM  TENENTUR. 
I  Eadi  la  bound  for  the  whole.  6  Johns.  Ch. 
i  (N.  Y.)  242.262. 

SINKING  FUND.  A  fund  arising  from  par- 
ticular taxes,  imposts,  or  duties,  which  is 
appropriated  towards  the  payment  of  the 
interest  due  on  a  public  loan,  and  for  the 
gradual  payment  Of  the  principal.  See  9 
Neb.  453. 

8IST.  In  Scotch  practice.  A  stay  or  sus- 
pension Of  proceedings;  an  order  for  a  stay 
of  proceedlnga  Bell,  Diet. 

SITHCUNDMAM.  The  high  oonaUble  of 
a  hundred. 

SITTINGS  AFTER  TERM.  Sittings  in 
banc  after  term  were  held  by  authority  of 
St.  1  &  2  Vict  c.  32.  The  courts  were  at 
liberty  to  transact  business  at  their  siitlnga 
as  In  term  time,  but  the  custom  waa  to  dis- 
pose only  of  cases  standing  for  argument  or 
judgment.  Wharton. 

SITTINGS  IN  BANK  (or  BANC).  The  sit- 
tings which  the  respective  superior  cmirts  of 

common  law  hold  during  every  term  for  the 
purpose  of  hearing  and  determining  the 
various  matters  of  law  argued  before  them. 

They  are  so  called  In  contradistinction  to 
the  sittings  at  nisi  print,  which  are  held  for 
the  |)urpose  of  trying  issues  of  fact.  The 
former  are  usually  held,  in  England,  before 
four  of  the  jud^;es.  while  at  the  latter  one 
judge  only  presides.  Holthouse;  3  Steph. 
Comm.  423. 

In  America,  the  i)ractice  is  essentially  the 
same,  all  the  Judges,  or  a  majority  of  them, 
usually,  sitting  in  bane,  and  but  one  holding 
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the  court  for  jury  trlala,  and  the  term  has 
the  tame  applleatlon  here  as  In  England. 

SITTINGS  IN  CAMERA.  See  "Chambers." 

SITUS  (I^t.)    Situation;  locitiun.    5  Pet. 
(U.  S.)  GLM. 

Real  estate  has  alwajs  a  fixed  silua,  while 
personal  estate  has  no  such  txed  the 
law  r<i  ^itof  rcmilatos  rral.  but  not  the  ppr 
Bonal.  fhfatf.    Story,  Contl.  l.awK,  S  371*. 

Til"  nil<  s  as  to  the  sit  it  h  of  personal  prop- 
erty have  been  stated  as  follows: 

(1)  Movable  and  tangible  chattels  are  of 
the  county  whero  tliey  may  be  at  the  time. 

(2)  Shares  in  lorporations  or  Joint-stock 
conipanlos  are  of  the  county  where  the  chief 
ofSce  of  the  company  is  situated. 

(3)  Judgments  and  other  debts  of  record 
are  of  the  county  where  the  re<ord  Is  kept. 

( 4 )  Uonds  and  negotiable  securities  are 
of  the  county  where  they  happen  to  be  at 
the  time. 

(6)  Promissory  notes,  bllla  of  ez^ange, 

and  all  f^lmple  contracts  are  of  the  county 

where  the  debtor  resides. 

(6)  I>emands  against  a  commonwealth  are 
of  the  county  wherein  is  situated  the 
of  government.   2  Minor.  Inst.  853. 

SIVE  TOTA   RES   EVINCATUR,  SIVE 
pars  habet  regressum  emptor  in  venditorem. 
The  purchaser  who  has  been  evicted  in ; 
whole  or  In  part  has  an  action  against  the  I 
vendor.  Dig.  21.  2. 1;  Broom.  Leg.  Max.  (3d 
London  Ed.)  690. 

SIX  ACTS,  THE.  Thea(  ts  i)a.ssed  in  1819. 
forUie  pacification  of  England,  are  so  called. 
They,  in  effect,  prohibited  the  training  of 
persons  to  arms;  authorized  general  search- 
es and  s<  izure  of  arms;  prohibited  meetings 
of  more  than  fifty  persons  for  the  discus- 
sion of  public  grievances;  repressed  with 
heavy  penalties  and  confiscations  seditious 
and  blasphemous  libels;  and  checked  pam- 
phletet'riiig  by  e.\tending  the  newspaper 
Stamp  duty  to  political  pamphlets.  Brown. 

• 

SIX  CLERKS  IN  CHANCERY.  Officers 
who  received  and  hied  all  proceedings,  sign- 
ed ofTlce  copies,  attended  court  to  read  the 
pleadings,  etc  Abolished  by  6  Vict.  c.  6.  3 
Bl.  Comm.  44S*;  Spenoe,  Bq.  Jar.;  Fleta.  lib. 
S.  c  13.  f  16. 

stXHiNDl.   Servants  of  the  same  nature 

as  rodknights.    Anc.  Inst.  Eng. 

SKELETON  BILL.  In  commercial  law.  A 
blank  paper,  properly  stamped.  In  those 

countries  where  stamps  are  required,  with 
the  name  of  a  person  signed  at  the  bottom. 

In  such  case,  the  person  signing  the  paper 
will  be  held  as  the  drawer  or  acceptor,  as 
it  may  be.  of  any  bill  which  shall  after- 
wards be  written  above  his  name,  to  the 
sum  of  which  the  stamp  is  applicable.  1 
Bell,  Comm.  (5th  Bd.)  390. 

SLAINS.  See  "Letters  of  Blalns." 

SLANDER.   In  torts.   Words  maliciously 

spoken  or  written  of  another.  Imputing  to 
him  i'ume  crime,  or  tending  to  exclude  him 


from  society*  and  ouiae  him  to  be  avoided 
(see  87  N.  C.  300).  or  wMdl  tend  to  bit 
prejudice  in  his  profession,  trade,  or  bvsl> 

aess  (Sti  Wis.  515). 

SLANDER  OF  TITLE.  In  torts.  A  state- 
ment tending  to  cut  down  the  extent  of  title. 
See  (iu  Cal.  160.  An  action  for  slander  of 
title  is  not  properly  an  action  for  words 
.'^poken.  or  for  libel  written  and  published, 
but  an  action  on  the  case  for  Fpe<  ial  damage 
sustained  by  reason  «>f  the  spi  akitig  or  pub- 
lication of  the  slander  of  the  plaintiff's  title. 
This  action  is  ranged  under  that  division  of 
actions  in  the  digests  and  other  writers  on 
the  text  law.  and  is  so  held  by  the  courts 
at  the  present  day.  \u  action  for  slander 
of  title  is  a  sort  of  metaphorical  expression. 
Slander  of  title  may  be  of  such  a  nature  as 
to  fall  within  the  scope  of  ordinary  slander. 
Slander  of  title  ordinarily  niean.s  a  state- 
ment tending  to  cut  down  the  extent  of 
title,  whi<dh  is  injurious  only  if  It  is  false. 
It  is  essential,  to  give  a  cause  of  action,  that 
the  statement  .should  be  false.  It  is  essen- 
tial, also,  that  it  should  be  malicious. — not 
malicious  in  the  worst  sense,  but  with  in- 
tent to  injure  the  plaintiff.  If  the  state- 
ment l>e  true.  If  there  really  be  the  infirm- 
ity  in  the  title  that  is  suggepted,  no  action 
will  lie,  however  malicious  the  defendant's 
intention  might  be.  Heard,  Lib.  ft  Slaud.  Sfi 
10.  60.  et  seq. 

SLANDERER.  A  caltininiator  who  mall- 
<  ioiisiy  and  wlUiout  reason  imputes  a  crime 
or  fault  to  another,  of  which  he  is  innocent. 

For  this  offense,  when  the  slander  Is  mere- 
ly verbal,  the  remedy  Is  an  action  on  the 
case  for  damages;  when  it  is  reduced  to 
writing  or  printing.  It  is  a  libel. 

SLAVE.  One  over  whose  life,  liberty,  and 
property  another  has  unlimited  control. 
The  ju9  vitae  el  necis  is  included  in  pure  or 
absolute  slavery.  Such  a  power  has  no 
foundation  in  natural  law,  and  hence  the 
Justinian  Code  declared  it  contra  nadiram 
esse.  Inst  1.  4.  3. 

Every  limitation  placed  by  law  upon  this 
absolute  control  moditles  and  to  that  extent 
changes  the  condition  of  the  slave.  In  every 
slavebolding  state  of  the  United  States,  the 
life  and  limbs  of  a  stave  were  protected 
from  violence  inflicted  by  the  master  or  third 
persons. 

Among  the  Romans,  the  slave  vras  classed 

among  things  ires).  He  was  homo  xrd  non 
persona.  Heinec.  Elem.  Jur.  Civ.  lib.  1.  § 
7.").  He  was  considered  pro  nuUo  ct  mortuo. 
quia  nec  statu  famUiae  nee  dvitatiM  nec 
Uhertatis  fiaudet.  Id.  S  77.  See.  also.  4 
n-v.  I  N  ("  I  ;;)!»:  r>  <Ui.  's-j.  in  the  TTnlted 
States,  as  a  person,  he  was  capable  of  com- 
mitting crimes,  of  receiving  his  freedom,  of 
being  the  subject  of  homicide,  and  of  mod- 
ifying by  his  volition,  very  materially,  the 
rule,'-  applicable  to  other  species  of  property. 
His  existence  as  a  person  being  recognized 
by  the  law.  that  existence  was  protected  by 
the  law.  1  Hawks  (N.  C.)  217;  2  Hawks 
(N.  C.)  454;  1  Ala.  8;  1  Miss.  83;  11  Miss. 
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411;  SVft.Ca&  394;  5  Rand.  (Va.)  678:  1 
Yerg.  (Tenn.)  15G;  11  ftumph.  (Tenn.)  172. 

in  the  Blaveholding  states,  the  relations 
Of  husband  and  wife  and  parent  and  child 

worf*  rpfopnizpd  by  statutes  in  relation  to 
put)H<-  salfs.  an<l  by  tbp  rourtS  in  all  cases 
where  such  relations  were  material  tO  eluci- 
date the  motives  of  their  acts. 

A  slave  has  no  political  rights,  the  gov- 
ernment being  the  Judge  who  sliail  be  its 
citlxena.  His  civil  rights,  though  neces- 
aarlly  more  restricted  than  the  -  freeman's, 
4tre  based  upon  the  same  foundation, — the 
law  of  the  land.  He  has  none  but  such  as 
are  by  that  law  and  the  law  of  natnre  glTen 
to  him.  The  civil-law  rule  "part us  srquitur 
vciitrcm"  was  adopted  in  all  the  slavehold- 
Ing  states,  the  status  of  the  mother  at  the 
time  of  birth  deciding  the  status  of  the  is- 
sue. 1  Hen.  ft  M.  (Va.)  134:  2  Rand.  (Va.) 
246:  4  Rand.  (Va.)  600:  1  Hayw.  (N.  C.) 
234:    1  Cooke  (Tenn.)  381;   2  Bibb  (Ky.) 


303;  3  Brev.  ( .\.  C.)  11;  4  Giil  (Md.)  249; 
9  La.  166;  4  X.  B.  Mon.  (Ky.)  169.  The 
suit  fbr  freedom  Is  favored.   1  Hen.  ft  M. 

(Va.)  143:  8  Pet.  ( U.  S.)  44;  2  A.  K.  Marsh. 
(Ky.)  467;  2  Call  (Va.)  350;  4  Rand.  (Va.) 
134.  Lapse  of  time  worked  no  forfeiture  by 

reason  of  his  dependent  condition  (3  Dana 
[Ky.l  382;  8  H.  Mon.  IKy.J  031;  1  Hen.  & 
M.  [Va.]  141),  and  such  was  the  civil  law 
(Ck>de.  7.  22.  2.  3) .  The  master  was  bound  to 
maintain,  support,  and  defend  his  slave, 
however  heljjlos.s  or  impotent.  If  he  failed 
to  do  80,  public  ofhcers  were  provided  to  sup- 
ply his  deficiency  at  his  expense.  In  Ten^ 
nessee.  the  master  in  such  a  ease  was  rs* 
sponsible  for  ail  that  he  stole. 

Cruel  treatment  was  a  penal  offense  of  a 
high  grade.  EmanclfMition  of  the  slave  was 
the  consequence  of  conviction  in  Louisiana; 
and  the  sale  of  the  .-^lave  to  another  m"a.st<'r 
was  a  part  of  the  penalty  in  .\lnbama  and 
Texas.  In  some  of  the  ancient  German 
states,  and  also  by  the  "Code  noir,"  another 


JJ^^r^^I'^  and  more  effectual  penalty  was  a' toUl  dis> 

'^  '■K!'^''-^'^'''  220:  ^  qualification  Of  the  master  forever  to  hold 

14  Serg.  &  R.  (Pa.)   44t);    15  Serg.  &  R- '  glaves. 

IFV  ^^r'^  oi^V  5  *        Jv",^*"-     I    Among  the  ancient  Lombards,  if  a  master 

McH.  (Md.)  138;   30  Johns.  (N.  Y.)  1;   12  debauched  his  slave's  wife,  the  slave  and  his 


Wheat  (V.  8.)  668;  2  How.  (U.  8.)  265. 
496.  In  South  Carolina,  Ccorgla,  Mississippi, 
Virginia,  Louisiana,  and  perhaps  Maryland, 
this  rule  was  adopted  1^  statute. 

The  slave  cannot  aoQUir*    i  ioperty;  his 


wife  were  thereby  emancipated.  Among  the 
Romans,  double  damages  were  given  for  the 
corruption  of  a  slave.  The  enfranchisement 
of  a  slave  is  called  "manumission."  The 
word  is  expressive  of  the  idea.    Thus,  IML 


^acquisitions  belong  to  his  master.    6  Cow.  iS  204.  "manumittere  quod  iOem  est,  quod 


(N.  Y.)  397:  1  Bailey  (8.  C.)  «SS:  2  Hill. 


Ch.  (S.  c. )  :?9- 


Rich.   (S.  C.)   424:  fi 


Humph.  (Tenn.)  2:»9:   2  Ala.  320;  5  B.  Mon. 
(Ky.)    ISG.    The  pnulium  of  the  Roman 
-slave  was  ex  gratia,  and  not  of  right  Inst. 
t.  9.  8;  Reinec.  Blem.  Jur.  Civ.  lib.  11.  tit. 
xvlii.    In  like  manner,  negro  slaves  In  the 
United  States  were,  as  a  matter  of  fact 
■ometimes  permitted  by  their  masters,  ex 
.gratia,  to  obtain  and  retain  property.  The 
same  was  true  of  aix  ient  villeins  in  Eng- 
land.   The  slave  (  oiild  not  be  a  witness,  ex- 
-cept  for  and  against  slaves  or  free  nsgroes. 
'Thia  was,  perhaps,  the  rule  of  the  common 
law.    None  but  a  freeman  was  othrsworth. 
The  privilege  of  being  sworn  was  one  of 
the  characteristics  of  a  "liber  ef  lepoNs 
homo."    To  lose  this  privilege,  amiticre 
Jiheram  legem,  was  a  severe  punishment.  3 
HI.  Comm.  340;    Fortesc.  c.  xxvi.:  Co.  Lift. 
6b.    With  this  the  civil  law  agreed.  Uu- 
Imm  Praelee.  lib.  xxv.  tit  v.  |  8.  In  the 

United  States,  the  rule  of  exclusion  which 
we  hare  mentioned  was  enforced  in  all  cases 
where  the  evidence  was  offered  for  or 
^tgalnst  free  white  persons.  6  Leigh  (Va.) 
74.  In  most  of  the  states  this  exclusion  is 
by  express  statutt  s,  whil<>  in  others  it  exists 
by  custom  and .  the  decision  of  the  courts. 
10  Oa.  619.  In  the  slaveholdlng  states,  and 
In  Ohio,  Indiana,  Illinois,  and  Iowa,  by  stat- 
ute, the  rule  has  been  extended  to  Include 
free  persons  of  color  or  emancipated  slaves. 
14  Ohio,  199;  3  Har.  ft  J.  (Md.)  97.  The 
-slave  could  be  a  suitor  In  court  only  for  his 
freedom.  For  all  other  wrongs,  he  appeared 
through  his  master,  for  whose  benefit  the 
recovery  was  had.  9  Gill  ft  J.  (Md.)  19;  1 
liitt  (Ky.)  886;  1  Mo.  608;  4  Terg.  (Tenn.)  memorandum  of  the  particulars  of  a  ooii- 


extra  mamm,  «ef  votetUstem  aUeriuB  jk>- 

nere."  Manumission  being  merely  the  with- 
drawal of  the  dominion  of  the  master,  the 
right  to  manumit  exists  everywhere,  unless 
forbidden  by  law.  No  one  b»Jt  the  owner 
can  manumit  (4  J.  J.  Marsh.  |Ky.|  108;  10 
r-t.  H'.  S.I  r>8:^).  an<l  the  effert  is  simply 
to  make  a  freeman,  not  a  citizen.  The  state 
must  decide  who  diall  be  dtlsena  Bee 
"Servus." 

Slavery  having  been  abolished  in  the 
United  States,  it  Is  only  as  affectinj?  the 
future  rights  and  UahiUtiea  of  those  for- 
merly slaves  that  the  elaborate  dava  eodea 
of  those  states  recognl^ng  the  statua  can 

be  of  interest  or  value. 

StAVE  TRADE.  The  traffic  in  slaves,  or 
the  buying  and  selling  of  slaves  for  profit 
It  is  either  foreign  or  domestic.  The  for- 
mer is  when  the  trade  includes  transporter 
tlon  from  a  fordgn  state;  tfca  latter,  wli«i 

confined  within  a  single  state  OT  ItatM  Cdh 

nected  in  a  federal  union. 

SLAVERY.  The  status  or  condition  of  a 
slave.  The  keeping  of  alavea  aa  a  praetloa 
or  legal  Institution. 

8LEBPINQ  PARTNKR.  8aa  Tartnar." 

SLEEPING  RENT.  An  expression  used 
in  English  coal-mine  leases  to  indicate  a 
fixed  rent  as  distinguished  from  a  rent 
based  on  the  output.  It  is  said  to  be  so 
called  because  payable  though  the  mine  was 
"sleeping"  (nnwoxfced). 

StIP.    In  insurance  law.    An  informal 
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tract  Of  insurance  to  bo  afterwards  iadndod, 
usually  called  In  the  United  Stntet  n  'blind- 
ing slip." 

SLIPPA.  A  Stirrup.  Tlxere  is  a  tenure  of 
land  in  CambrMcealilre  by  holdlns  the  eov- 
ereign's  stirrup. 

SLOUGH  SILVER.  A  rent  paid  to  the  cas- 
tle of  Wigmore  in  liiMi  of  certain  days'  work 
in  harvent.  lioretofore  reserved  tO  the  lord 

from  his  tctKir  fs,  Cowell. 

8MALL  DEBTS  COURTS.  Tiie  several 
county  courts  established  by  9  A  10  Vict 
c.         for  the  purpose  of  bringing  Jnttlce 

home  to  every  man's  door. 

SMALL  TITHES.  All  personal  and  mixed 
tithes,  and  also  hops.  flax,  saffrons,  potatoes, 
and  sometimes,  iiy  ( ustom,  wood.  Other- 
wise called  "privy  tithes."  2  Steph.  Comm. 
(7th  Bd.)  7M. 

SMART  MONEY.  Vindictive  or  exemplary 
ilamaKPs  given  Iteyond  fiie  actiia!  damage, 
by  way  of  punishment  and  example,  in  cases 
of  gross  misconduct  Of  defendant  15  Conn. 
225;  14  Tohns.  (N.  Y.)  ?.^.2:  Hill  (N.  Y.) 
466.  That  it  cannot  be  given  by  Jury,  see  2 
Greenl.  Er.  (4th  Bd.)  |  S6S,  notd  See  **Dam- 
ages." 

SMOKE  SILVER.  A  modus  of  sixpence  in 
lieu  of  tithe  wood.  Twlsdale,  Hist  Vindi- 
cat  7T. 

•MUQQLING.  The  fraudulent  taking  into 
a  oountry.  or  out  of  it  merchandise  which 
la  lawfully  prohibited.  More  specifically,  a 
•ecret  introduction  of  goods  into  a  state 
with  intent  to  avoid  payment  of  duty 
thereon.  Bac  Abr. 

80  HELP  ME  QOD.  A  formal  Invocation 
of  the  Deity  to  wltneea.  bgr  which  an  oath  la 

concluded. 

80BRE  JUEZE8.  In  Spanish  law.  Supe- 
rior ^dges.  Laa  Partldaa.  pt.  t,  tit  4.  lib.  1. 

SOBRINI,  or  SOBRINAE  (Lat.)  In  the 
civil  law.  The  children  of  cou.sins  german 
In  general.  Cooper.  Just  Inst  notes,*  673; 
Dig.  88. 10.  8,  pr. 

SOC,  80K,  or  80KA.  In  Saxon  law.  Ju- 
risdiction; a  power  or  privilege  to  admin- 
ister Justice  and  execute  the  laws;  also  a 
dilre.  drcalt  or  territory.  CJowell. 

80CA.  A  eefgnlory  or  lordship,  enfran- 
chised by  the  kin>;,  with  liberty  of  holding 
a  court  of  his  socmen  or  socagers,  i.  e.,  his 
tenants. 

80CAQE.  This  word,  aceording  to  the 
earlier  common-law  writer?,  orijrinally  sig- 
nified a  service  rendered  by  a  tenant  to  his 
lord,  by  the  soke  or  ploughsliare;  bnt  Mr. 
Somner's  etymology,  referred  to  by  Black- 
stone,  seems  more  apposite,  who  derives  it 
from  the  Saxon  wtn  l  s.m".  which  signifies  lib- 
erty or  privilege,  denoting  thereby  a  free 
or  privileged  tenure.  A  species  ot  BngUsh 
tennre,  whereby  the  tenant  held  hie  lands 


of  the  lord  hy  any  certain  serrloe  In  lies 

of  all  other  services,  so  that  the  service  was 
not  a  knight's  service.  Its  principal  featurtr 
was  its  certainty;  as,  to  hold  by  fealty  and 
a  certain  rent  or  by  fealty  homage  and  a 
certain  rent  or  by  homage  and  fealty  with* 
out  rent,  or  by  fealty  and  certain  eorporal 
service,  a^  ploughing  the  lord's  land  for  a 
spedfled  nnmber  of  days.  8  Bl.  Oomm.  8i. 

The  term  "socage"  was  afterwards 
tended  to  all  services  which  were  not  of  a 
military  character,  provided  they  weie 
fixed;  as,  by  the  annual  payment  of  a  ro««' 
a  pair  of  giit  spurs,  a  certain  number  ef 
capons,  or  of  so  many  bushels  of  I'orn.  OF 
some  tenements,  the  service  was  to  be  haag- 
roan.  or  executioner  of  persons  condemned 
in  the  lord's  court;  for  in  olden  times  suob 
ofBcers  were  not  volunteers,  nor  to  be  hired 
for  lucre,  and  could  only  be  bound  therslo 
by  tenure.  There  were  three  different  spe- 
cies of  these  socage  tenures. — one  in  frank 
tenure,  another  in  ancient  tenure,  and  the 
third  in  base  tenure.  The  second  and  third 
kinds  are  now  catted,  respectively, 
in  ancient  demesne,"  and  "<  opyhold  tt 
The  first  is  called  "free  and  common 
to  dlstlnguieh  It  from  the  other  two:  but 
as  the  term  "socage"  has  long  ceased  to  be 
applied  to  the  two  latter,  ".socage"  and 
"free  and  common  socage"  now  mean  the 
same  thing.    Bracton;   Co.  Litt.  17,  86. 

By  St.  12  Car.  II.  c.  2t,  the  ancient  tenures 
by  knight's  service  were  abolished,  and  all 
lands,  with  the  exception  of  copyholds  aad 
of  eocleetastlcat  lands,  which  eontlnoed  ts 
be  held  In  free  alms  (frankalmoicne  ) .  were 
turned  into  free  and  common  socai^e,  and 
the  great  bulk  of  real  property  In  mi«g«»»^ 
is  now  held  under  this  ancient  tennre.  Many 
grants  of  land  in  the  United  States,  made, 
previous  to  the  Revolution,  by  the  British 
crown,  created  the  same  tenure  among  u% 
until  they  were  formally  abolished  by  the 
legislatures  of  the  different  states.  In  17S7, 
the  state  of  New  York  converted  all  feudal 
tenures  within  Its  boundaries  into  a  tenure 
by  free  and  common  socage;  but  In  1$30  it 
abolished  this  latter  tenure,  with  all  its 
in<idpnts.  and  declared  that  from  thence- 
forth all  lands  in  the  state  should  be  held 
upon  a  uniform  allodial  tenure,  and  Teattd 
an  absoltite  property  in  the  owners  acconl- 
ing  to  their  respective  estates.  Similar  pro- 
visions have  been  adopted  by  other  states; 
and  the  ownership  of  land  throughout  the 
United  States  Is  now  essentially  free  and 
unrestricted.  See  "Tenure." 

SOCAQER.  A  tenant  by  socage. 

80CAQIUM  IDEM  EST  QUOD  SERVt- 

turn  socae;  et  soca.  Idem  est  quod  caruca. 
Socage  is  the  same  as  service  of  the  soc; 
and  "soc"  is  the  same  thing  aa  a  plow.  Co. 
Utt  86. 


SOGER  (Lat) 

a  father-In-Iaw. 


The  lather  of  oa«*a  wtfe: 


j  80CIDA  (Lat)  In  civil  law.  The  name 
of  a  contract  by  whldi  one  man  dailvara  l» 
another,  either  for  a  aoBall  rsoooii 
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for  a  part  of  the  profits,  certain  animals,  on 
condition  that,  if  any  of  them  perish,  they 
•hall  be  replaced  by  the  bailer,  or  he  shall 
pay  their  value. 

A  contract  of  hiring,  with  the  condition 
that  the  tiallee  takes  npoa  him  the  ride  of 
the  toes  of  the  thing  hM.  Wolff.  {  6tt. 

SOCIEDAD.  In  Spanish  hiw.  Fartnersillp. 

Sc  hinidt.  Civ.  Law,  153,  154. 

S0CIETA8  (LaU)  In  civU  law.  A  con- 
tract In  good  faith  made  to  ahare  In  common 
th>>  profit  and  loas  of  a  certain  busine.ss  or 
thing,  or  of  all  the  possessions  of  the  par- 
tlea  Calv.  Lex.;  Inst  8.  26;  Dig.  17.  SI. 
See  "Partnership." 

Also,  com  pail  iuuubip  or  partnership  in 
good  or  evil.  Cicero^  pro  8.  Boac.  34;  Fleta, 
lib.  1,  c.  38.  S  18. 

80CIETA8  LEONINA  (Lat.)  In  Roman 
law.  That  l<lnd  of  society  or  partnership 
by  which  the  entire  profits  should  belong  to 
some  of  the  partners,  in  exclusion  of  the 
rost. 

It  was  so  called  in  allusion  to  the  fable 
of  the  lion  and  other  animals,  who.  having 
entered  into  partneribip  for  the  purpose  of 
bunting,  the  lion  appropriated  all  the  prey 
to  himself.  Dig.  17.  2.  29.  2;  Poth.  Traite 
de  So('ii>t>>.  note  12.  See  2  McOord  (8.  C.) 
421;  G  IMck.  I  Mass.)  372. 

80CIETA8  NAVALI8  (Lat.)  In  European 
law.  Naval  partnership  or  company;  the 
sailing  of  a  number  of  vessels  in  company, 
for  mutual  protection.  Otherwise  called  ad- 
mmilftaff.  Loce.  de  Jnr.  Mar.  lih.  S.  e.  2;  Id. 
lib.    c.  7. 

80CIETE  (Fr.)  In  French  law.  PartaM*' 

ahip.   See  "Commendam." 

SOCIETE  ANONYME.  In  French  law.  An 
association  where  the  liability  of  all  the 
partners  is  limited.  It  had  In  England  until 
lately  no  other  name  tlian  that  of  "char- 
tared  company.**  meaning  thereby  a  joint- 
atOCk  company  whose  shareholders,  by  a 
charter  from  tlie  crown,  or  a  special  enact- 
nonnt  of  the  legislature,  stood  exempted 
from  any  liability  for  the  debts  of  the  con- 
cern, beyond  the  amount  of  their  subscrip- 
Uorn.  2  MiU.  FoL  Boon.  485. 

SOCIETE  EN  COMMENDITE.  Tn  LoaM- 

ana.  A  partnership  formed  by  a  contract 
by  which  one  person  or  partnership  agrees 
to  furnish  another  person  or  partneiiliip  a 
certain  amount,  either  in  property  or  money, 
to  be  employed  by  the  person  or  partnership 
to  whom  it  is  furnished,  in  his  or  their  own 
name  or  firm,  on  condition  of  receiving  a 
share  In  the  ppllta.  In  the  proportion  de- 
termined by  the  contract,  and  of  VifiTis^  liable 
to  losses  and  expenses  to  the  amount  fur- 
nished, and  no  more.  Civ.  Code  La.  art. 
2810;  Code  de  Comm.  26.  33;  4  Pardeesus. 
Dr.  Com.  note  1027;  Dallos.  "Societe  Gom> 
meroiala,"  note  166.  8ee  ''Commendam." 

SOCIETY.  In  its  abstract  sense  (used  I 
With  no  article  prefixed),  the  public  atj 


large;  the  people;  the  body  politic.   In  a 

concrete  sense,  a  voluntary  unincorporated 
association  of  persons  for  a  common  pur- 
poae. 

80CII  MEI  80CIU8,MBU8  80CIU8  NON 
est.   The  partner  of  my  partner  is  not  mj 

partner.   Dig.  50.  17.  47.  1. 

80CIU8.   In  the  civil  law,  a  partner. 
80CMAN.    A  tenant  by  socage. 
SOCMANRY.  Free  tenore  by  aocaga. 

SOCNA.  A  prlTllage^  Uharty*  or  franehUia. 

CowelL 

SODOMITE.   One  who  has  been  guilty  of- 
sodomy.    Formerly,  such  offender  was  pun- 
ished with  great  severity,  and  was  deprived 
of  the  power  of  making  a  wllL 

SODOMY.-^  carnal  copulation  by  human 
beings  with  each  other  against  nature,  or 
with  a  beaat  2  Blab.  Crlm.  Law.  S  1029. 

A  distinction  not  generally  recognized  has 
l)een  made  between  bestiality  and  sodomy, 
the  former  being  defined  as  carnal  connec- 
tion between  a  human  b^ing  and  a  brute, 
and  the  latter  aa  carnal  eonneetion  bfltween 
two  human  beings  agalnet  the  order  of 
nature.   10  Ind.  355. 

SOIT  BAILE  AUX  COIMMON8  (Law  Fr« 
let  it  be  delivered  to  the  commons).  Tha 
form  of  indorsement  on  a  bill  when  aent  tO 
the  house  of  commons.  Oyer,  93a. 

SOIT  BAILE  AUX  8EIGNEUR8  (Law  Fr. 
let  It  be  delivered  to  the  lords).  The  form 
of  Indorsement  on  a  bill  in  parliament  whan 
sent  to  the  house  of  lords.  Uob.  111a. 

80IT  DROIT  FAIT  AL  PARTIE.  In  Eng- 
lish law.  L.et  right  be  done  to  the  party. 
A  phrase  written  on  a  petition  of  right,  and 
subscribed  by  the  king.   See  **Petition  of 

RIghU." 

SOIT  FAIT  COMME  IL  EST  DESIRE 
(Law  Fr.  let  it  be  aa  it  la  dedred).  Tha 
royal  aaaent  to  private  acta  of  parliament. 

SOJOURNING  (Fr.  .«rinumer).  Literally, 
dwelling  for  a  day.  "The  term  'sojourning' 
means  something  more  than  'traveling.'  and 
applies  to  a  temporary,  as  contradistin- 
guished from  a  permanent,  residence."  1 
Wheat  (U.  8.)  6. 

SOKE  RBBVe.  Tha  lord'ft  rant  githarar 
In  the  aoca.  Oowall. 

SOKEMANRIES.    Lands  and  tenemeola 

which  were  not  held  by  knight  service,  nor 
by  grand  serjcanty.  nor  by  petit,  but  by 
8imi)lc  services:  bfinp,  as  it  were.  lands 
enfranchised  by  the  king  or  his  predecessors 
from  their  aadant  demaana.  Their  tenanta 
were  "aokemaaa."  Wharton. 

SOKEMANS.  In  English  law.  Those  who 
held  their  land  in  socage.  2  Bi.  Comm.  100. 
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SOLA  AC  PER  8E  8ENECTU8  DONA- 
tfonem  tettamentum  aut  transactionem  non 

vitiat.  Old  a^o  docs  not  alone  and  of  itself 
vitiate  a  will  or  a  gift  5  Jobus.  Ch.  (N. 
Y.)  148.  168. 

SOLAR  DAY.  That  period  of  time  which 

boglns  at  sunrise  and  I'nds  at  smist-t ;  the 
aame  as  "artihcial  day.  Co.  Litt.  13&a;  3 
Chit  8L  1876.  note. 

SOLAR  MONTH.  A  calendar  month.  Co. 
Utt  135b;  1  W.  BL  450:  I  Maule  ft  S.  Ill; 
1  Blng.  307;  8  Chit.  St.  1376.  note. 

SOLARES.  In  Spaaish  law.  Lots  of 
ground.    This  term  is  frequently  found  in 

grants  from  the  Spanish  government  of 
lands  in  Amerl«  a.    2  White.  Coll.  474. 

SOLARIUM  (Lat.)  In  the  civil  law.  A 
rent  paid  for  the  ground,  where  a  person 
built  on  the  public  land.   A  grottud  rent 

Siiidniau;    Calv,  Le.x. 

SOLATIUM.  Compensation :  damages  al- 
lowed for  injury  to  the  feelings. 

SOLD  NOTE.  The  name  of  an  instrument 

In  writing-',  sivcn  by  a  broker  to  a  buyer  of 
men  haiidise.  in  which  it  is  stated  that  the 
goods  therein  mentioned  have  been  sold  to 
him.  1  Bell.  Comm.  (5th  Kd.)  435;  Story. 
Ag.  5  28.  Some  confusion  may  be  found  in 
the  l>ooks  as  to  the  name  of  these  tmtes. 
They  arc  sometimes  called  "bought  notes." 

SOLE.  Alone,  single;  used  In  eontradls- 
tinctfon  to  "joint  '  or  "married."  A  sole  ten- 
ant, therefore.  Is  uiif  who  holds  lands  in  his 
own  right,  without  being  Joined  with  any 
other.  A  feme  eole  Is  a  single  womu;  a 
sole  i  nrporation  is  one  composed  of  Only 

one  natural  person. 

SOLE  CORPORATION.  A  corporaUon  con- 
sisting of  one  person  and  his  legal  suc- 
cessors, thus  having  the  attribute  of  per- 
petuity, as  a  bishop  of  the  Roman  Catholic 
Church  or  of  the  Church  of  Bn^and. 

SOLE  TENANT.  He  that  holds  lands  by 

his  own  right  only,  without  any  other  per- 
son being  joined  with  him.  Cowell. 

SOLEMN.    Formal;  in  regular  form. 

SOLEMN  FORM.  In  English  law.  Pro- 
bate may  be  granted  either  in  solemn  form 

or  In  common  form. 

Probate  in  solemn  form  is  only  employed 
when  there  is  or  is  likely  to  be  a  dispute  as 
Xo  the  validity  of  the  will,  and  in  such  a 
case  the  person  who  wishes  Its  validity  to 
be  estahli.shed  commences  an  action  against 
the  person  who  disputes  it.  The  action  pro- 
ceeds as  to  pleadings,  trial,  etc.,  in  the  same 
way  as  an  ordinary  action.  If  the  plaintiff 
makes  out  his  case,  the  court  pronounces  for 
the  validity  of  the  will,  and  the  executor 
may  then  take  probate  of  it  as  if  it  had  not 
been  dlqrated.  Coote.  Prob.  Prac  250,  308. 
As  a  general  rule,  probate  In  solemn  form 
is  conclusive  on  all  who  are  parties  to  the 


proceedings,  or  cognisant  of  them.  Browne, 

Pnob.  Prac.  101. 

Probate  in  common  form  is  that  "form 
which  is  slight  and  summary  for  ordinary 
and  undisputed 


SOLEMN  WAR.  A  war  made  In  form  by 
public  declaration.  See  "War." 

SOLEMNES  LEGUM  PORIMULAE  (Lat.) 

In  the  civil  law.  Solemn  forms  of  laws: 
forms  of  foierusic  proceedings  and  of  tiuuH- 
a<  ting  legal  acts.  One  of  tlie  sources  of 
the  unwritten  law  of  Rome.  Butler,  Uor. 
Jur.  47. 

SOLEMNITAS  ATTACHIAMENTORUM 
(Law  Lat.)  In  old  English  practice.  So- 
lemnity or  formality  of  attachments.  The 
issuing  of  attachments  in  a  certain  formal 

and  regular  order.  Bracton.  fols.  439.  440; 
1  Reeve.  Hist.  Eng.  Law.  480;  Fleta.  lib.  2. 
c.  65.  I  6. 

SOLEIMNITATES  JURIS  SUNT  0B6ER- 

vandae.  The  solemnities  of  law  are  to  be  ob- 
served.  Jenk.  Cent.  Cas.  13. 

SOLEMNITY.  The  formality  established 
by  law  to  render  a  contract,  agreement,  or 

other  art  valid. 

A  marriage,  for  example,  would  not  be 
valid  if  made  in  jest  and  withotjt  solemnity. 
See  "Marriage;"  Dig.  4.  1.  7;  Id.  45.  1.  30. 

SOLICITATION  OF  CHASTITY.  The  ask- 
ing a  person  to  commit  adultery  or  fornica- 
tion. 

This,  of  itself.  Is  not  an  indictable  of- 
fense.   8alk.  888  ;  2  Chit  Prac.  478.  The 

contrary  doctrine,  however,  has  been  Iw  ld  in 
Connecticut.  7  Conn.  2<j7.  In  England,  the 
bare  solicitation  of  chastity  Is  punished  in 
the  ecclesiastical  courts.  2  CUt.  Prac.  478. 
See  2  Strange.  1100;  10  Hod.  884;  Sayer, 
33;  1  Hawk.  P.  C.  c.  74;  2  Ld.  Raym.  809. 

The  civil  law  punished  arbitrarily  the 
person  who  solicited  the  chastity  of  another. 
Dig.  47. 11.  1.  See  8  Fbillim.  See  Law.  608. 

SOLICITOR.  A  perpon  whose  business  is 
to  be  employed  in  the  care  and  management 
of  suits  depending  In  courts  of  chancery. 

A  solicitor,  like  an  attorney,  will  be  re- 
quired to  act  with  perfect  good  faith  towards 
his  clients.  He  must  conform  to  the  au- 
thority given  him.  It  Is  said  that,  to  in- 
stitute a  suit,  he  must  have  a  special  au' 
thority.  although  a  general  atithority  will 
be  sufficient  to  defend  one.  The  want  of  a 
written  auUtorlty  may  subject  him  to  the 
expenses  incurred  in  a  suiL  3  Mer.  12; 
Hovenden.  Frauds,  c.  2.  ppw  2S-61.  Set  1 
Phil.  Bv.  102;  2  Chit  Prac.  8.  See  "Attor- 
ney." « 

SOLICITOR-GENERAL.  In  English  law. 
A  law  officer  of  the  crown,  appointed  bj 

patent  during  the  royal  pleasure,  and  who 
assists  the  attorney  general  in  managing  the 
law  business  of  the  crown.  Selden.  1.  6.  7. 
Me  is  first  in  right  of  preaudience.  3  BL 
Comm.  28,  n.  (a),  n.  9;  Enc.  Brit. 
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SOLICITOR  OF  THE  TREASURY.  The 
title  of  one  of  the  officers  of  the  United 
States,  created  by  Act  May  29.  1830  (4  U.  S. 
St.  at  Large,  414),  which  prescribes  his  du- 
ties and  lilft  il^ta. 

His  powers  and  duties  are:  Ffrst.  those 
\\'bifh  were  by  law  vested  and  rt'tjuirt'd  from 
tlie  agent  of  the  treasury  of  tin-  I'liited 
States.  Second,  those  wMch  theretofore  be- 
longed to  the  commlBsloner  or  acting  com- 
niissioner  of  the  revenue,  relating  to  the 
superintendence  of  the  colleition  of  out- 
standing direct  and  internal  duties.  Third, 
to  take  charge  of  all  lands  which  shall  be 
conveyed  to  the  United  States,  or  set  off  to 
them  in  i)a\Mifiit  of  (if-bts.  or  whiili  are 
vested  in  them  by  mortgage  or  other  secu- 
rity: ftnd  to  release  froch  lands  which  had. 
at  the  passage  of  the  act,  l)ocome  vested  In 
the  United  States,  on  payment  of  the  debt 
for  which  they  were  received.  Fourth,  gen- 
erally to  superintend  the  collection  of  debts 
due  to  the  United  States,  and  receive  state- 
iiif^nts  from  different  officers  in  relation  to 
suits  or  actions  commenced  for  the  recov- 
ery of  the  same.  Fifth,  to  Instmet  the  dls* 
trii  f  attorneys,  marshals,  and  clerks  of  the 
i  irciiil  and  district  courts  of  the  United 
States,  ill  all  matters  and  proceedings  apper- 
taining to  suits  in  which  the  United  States 
are  a  party  or  interested,  and  to  cause  them 
to  report  to  him  any  information  he'  may 
require  in  relation  to  the  same.  Sixth,  to 
report  to  the  proper  officer  from  whom  the 
I  \i!l»  nre  of  debt  was  received  the  fact  of 
lis  baving  been  paid  to  him,  and  ai.so  all 
credits  which  have,  by  due  course  of  law. 
been  allowed  on  the  same.  Seventh,  to 
make  rules  for  the  government  of  oollectors. 
dlstrii  t  attorneys,  and  marshals,  as  may  be 
requisite.  Eighth,  to  obtain  from  the  dis- 
trict attorneys  full  accounts  of  all  suits  In 
their  hands,  and  suhmlt  ahttracts  Of  the 
same  to  congress. 

HU  rights  are:    First,  to  call  upon  the 

attorney  general  of  the  United  States  for 
advice  and  direction  as  to  the  manner  of 
conducting  the  suits,  proceedings,  and  pros- 
ecutlons  atoreeald.  Second,  to  receive  a 
■alary  of  three  thonnuid  five  hundred  dol* 
lars  per  annum.  Third,  to  employ,  with  the 
approbation  of  the  secretary  of  the  treas- 
ury, a  clerk,  with  a  salary  of  one  thousand 
flvo  hundred  dollars,  and  a  messenger,  with 
a  salary  of  five  hundred  dollars.  Fourth. 
TO  receive  and  send  all  letters,  relating  to 
the  business  of  his  office,  free  of  postage. 

SOLICITOR  TO  THE  SUITORS'  FUND. 
An  otHcer  of  the  English  court  of  chancery, 
who  is  i^polnted  la  certain  cases  guardian 
od  litem. 

80LiD0.  See  "In  SoUdvm." 

SOLIDUM  fLat.)  In  the  civil  law  A 
whole;  an  entire  or  undivided  thing.  See 
•*In  SoUdnm." 

80LINUM  (Law  Lat)  In  old  Bngllsh  law. 

Two  plough  lands,  and  smiK  what  less  than 
a  half.  Co.  Litt.  6a.  Speiman  defines  it  a 
ptongb  land. 


SOLO  CEDIT  QUOD  SOLO  IMPLANTA- 
tur.  What  is  planted  In  the  soil  hetoags  to 
the  soil.   Inst  3.  1.  S2;  2  Bouv.  Inst  note 

1572. 

SOLO  CEDIT  QUOD  SOLO  INAEOIFiCA- 
tur.  Whatever  is  built  on  the  soil  belongs 
to  the  soil.  Inst.  2.  1.  29.  See  1  Mackeld. 
Civ.  Law,  §  268:  2  Bouv.  Inst,  note  ir»71. 

SOLUM  PROVINCIALE.  In  Roman  law. 
The  solum  italicvm  (an  extension  of  the  old 
Ager  Romanua)  admitted  full  ownership, 
and  of  the  application  to  It  of  nsucapio; 
whrreas  the  .V'///.  iir<n  iii('i<ilc  (an  t  xtonslon 
of  the  old  Ager  Fublivuv)  admitted  of  a  pos- 
sessory title  only,  and  of  lonffi  temporit  poa- 
srssio  only.  .Tustliiian  abolished  all  distinc- 
tions between  the  two,  sinking  the  italicum 
to  the  level  of  the  rrovinciale.  Brown. 

SOLUM  REX  HOC  NON  PACERE  Po- 
test, quod  non  potest  Injuste  agere.  This 
alone  the  king  cannot  do, — he  cannot  act 
unjustly.  11  Coke.  72. 

80LU8  DBU8  HAEREDEM  PACIT.  God 
alone  makes  the  heir.  Go.  Litt  5. 

SOLUTIO  (Lat.  release).  In  civil  law. 
Payment  By  this  term  is  understood  every 
species  of  discharge  or  liberation,  which  is 
called  "satisfaction."  and  with  which  the 
creditor  Is  satisfied.  Dig.  46.  3.  54;  Code, 
8.  43.  17;  Inst.  3.  30.  This  term  has  rather 
a  reference  to  the  substance  of  the  obliga* 
tion  than  to  the  numeration  or  counting  of 
the  mon^.  Dig.  60.  16. 176. 

SOLUTIO  INDBBITI  (Lat.)    In  civil  law. 

The  case  where  mip  has  paid  a  debt,  or  done 
an  act  or  remitted  a  claim,  because  he 
thought  that  he  was  bound  in  law  to  do  so, 
when  he  was  not  In  such  cases  of  mistake 
there  is  an  implied  obllgntion  (ffuatl  ear  con^ 
t renin)  to  pay  bark  the  money,  etc  Mao* 

keld.  Civ.  Law.  §  468. 

SOLUTIO  PRETII  EMPTIONIS  LOCO  HA- 
betur.  TlM  pavment  of  the  price  stands  in 
the  place  of  a  sala  Jwk.  Cent  Cas.  M. 

SOLUTIONE  FEODI  MILITIS  PARLIA- 
menti,  or  FeodI  burgensis  pariiamenti.  Old 
WTlta  wher«lgr  knigbts  of  the  shire  and  bur> 

gessps  might  have  recovered  their  wages  or 
allowance  if  it  had  been  refused.  36  Hen. 
VIIL  C  IL 

•0LUTU8  (Lat  from  ntHttrt.  to  loose). 

Ili  the  Civil  Law.   Loosed;  freed  from 
confinement :  set  at  liberty.    Dig.  50.  16.  48. 

 In  Scotch  Practice.    Purged,   k  term 

used  in  old  depositions.  See  "Purged  of 
Partial  Counsel." 

80LVABILITE  (Fr.)  In  French  law.  Abil- 
ity to  pay;  solvency.  Emerig.  Tr.  des  Assur. 

c.  8.  ?  15. 

SOLVENCY.  The  state  of  a  person  who  Is 
able  to  pay  all  his  debts:  the  opposite  of 
"insolvency"  {q.  c.  i 

imports  adequate  means  of  a  person  to 
pay  his  debts,  which  embraces  wlfhln  Its 
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nu-aniiiK  the  opportunity  by  reasonable  dili- 
genre  to  convert  Uid  apply  to  such  purpose, 
la  otber  words,  a  peraon  is  deemed  Insolvent 
who  si  tbe  timo  in  question  is  unable  to 
pay  hts  debts  In  the  oidtnanr  coarse  of  busi- 
ness. 

It  means  that  the  debtor  Is  In  such  a  con- 
dition that  the  (b  nmnd  may  be  collected 
out  of  his  property  by  due  coume  of  law. 
Ability  to  raiso  inonoy  on  rroflit  for  tin-  pay- 
ment of  debts  does  not  constitute  solvency. 
13  Wend.  (N.  Y.)  S75.  377;  4  Hill  (N.  T.) 
650. 

SOLVENDO  (Lat.  paying).  An  apt  word 
of  rcberving  a  rent  in  old  conveyances.  Co. 
Lltt.  47a. 

SOLVENDO  E8Se.  To  be  In  a  state  of 

solvency,  i.  e..  able  to  pay. 

SOLVENDO  ESSE  NEMO  INTELLIGI- 
tur  nisi  qui  solidum  potest  solvere.  No  one 
is  <  ()iisi(ipred  to  be  solvent  unless  he  can  pay 
all  that  be  owes.    Dig.  &0.  16.  114. 

SOLVENT.  Onr  who  has  stifflclent  to  pay 
bis  debts  and  all  obligations.  Dig.  50.  16. 
114.  The  opposite  of  InsolTent  {q.  v.) 

80LVEN0U8  ^(Lat.)  In  old  English  law. 
To  be  paid.  Fleta.  lib.  t,  c.  64.  fi  8. 

SOLVERE  (I^t.  to  unbind:  to  untie).  To 
release:  to  pay.  Solvere  dicimua  eum  qui 
fecit  quod  facere  promitit.  1  Bout.  Inst, 
note  807. 

SOLVIT  (I^t  from  solrere,  q.  p.)  He  paid; 

paid,    m  East.  2ft6. 

SOLVIT  AD  DIEM  (Lat.  he  paid  at  the 
day).  In  pleadim  The  name  of  a  plea  to 
an  action  on  a  bond,  or  other  obligation  to 
pay  money,  by  whieh  the  defendant  pleads 
that  he  paid  the  nioiipy  on  the  day  it  was 
duo.  Sph  1  Strange,  652;  Rep.  temp.  Hardw. 
133:  Comyn,  Dig.  "Pleader"  (2  W  29). 

This  plea  ought  to  conclude  with  an  aver- 
ment, and  not  to  the  country.  1  Sid.  215: 
12  Johns.  (N.  Y.)  253.  See  8  PhlL  St.  82; 
Coxe  (  X.  J.)  4fi7. 

SOLVIT  POST  OIEM  (LaL  he  paid  after 
the  day).    In  pleading.    The  name  of  a 

sppcial  pita  in  bar  to  an  action  of  debt  on 
a  bond,  by  which  the  defendant  asserts  that 
he  paid  the  money  after  tlie  dav  it  became 
due.  1  ChiL  PI.  480,  555;  2  Phil.  £t.  93. 

SOLVITUR  ADHUC  SOCIETAS  ETIAM 
morte  socii.  A  partnership  Is  moreover  dis- 
solved by  the  death  of  a  partner.  InsL  3. 
26.  5;  Dig.  17.  2. 

SOLVITUR  EO  LIGAMINE  QUO  LIGA- 
tur.  In  the  same  manner  that  a  thing  is 
bound  it  is  unloosed.  4  Johna  Ch.  (N.  Y.) 

582. 

SOMERSETT'S  CASE.  A  celebrated  deci- 
sion of  the  English  king's  bench.  In  1771-72. 

afTlrnilnfJC  th--  ixtinction  of  vlHoinagp,  and 
the  nonexistence  of  any  other  form  ot  slav- 
ery In  Bngland.. 


SON  ASSAULT  DEMESNE  (Law  Fr.  his 
own  first  assault).  In  pleading.  A  form  of 
a  plea  to  Justify  an  assault  and  battery,  hy 
which  the  defendant  asserts  that  the  plain- 
tiff committed  an  assa'nt  upon  liim.  and  Uie 
defendant  merely  defended  himself.  • 

When  the  plea  is  supported  by  evidence, 
it  is  a  suthcient  Justification,  unless  the  re- 
taliation by  the  defendant  were  excessive, 
and  bore  no  proportion  to  the  nprpb.sity,  or 
to  the  provocation  received.  1  East,  P.  C. 
406;  1  ChiL  Prac  686. 

SONTAQE.  A  tax  of  forty  shUUnga  an^ 
ciently  laid  upon  every  Itnight'a  fee.  GoweU. 

SONTICUS  (Lat.)  In  the cItU  law.  That 
which  hurts  or  binders;  that  which  tends 
to  delay  or  put  ofT. 

SOREHON,  or  SORN.  An  arbitrary  exac- 
tion, forniprly  existing  in  Scotland  and  Ire- 
land. Whenever  a  chieftain  had  a  mind  to 
revel,  he  came  down  among  the  tenants  with 
his  followers  by  way  of  contempL  called 
"giiiiwit/Uts,"  and  lived  on  free  quartera. 
See  Bell.  DlcL 

SORNER.  In  Scotch  law.  .A  person  who 
talces  meat  and  drink  from  others  by  force 
or  menaces,  without  paying  for  IL  Bell.  Diet. 

80R8  (LaL) 

 In  Civil  Law.   A  lot;  ehance;  fortune. 

Calv.  Lex.:  Ainsworth.  Sort:  kind.  The 
little  scroll  on  which  the  thing  to  l>e  drawn 
by  lot  was  written.  Carpentier.  A  principal 
or  capital  sum:  e.  g.,  the  capital  of  a  part- 
nership.  Calv.  Lex. 

 In  Old  English  Law.    A  principal  lent 

on  Interest,  as  dlstinRuislKMi  from  the  In- 
terest itself.  Pryn,  CollecL  tom.  2,  p.  161; 
Cowell. 

SORTITIO  (Lat.  from  nnrtiri,  to  cast  or 
draw  lots).  In  the  civil  law.  A  casting  or 
drawing  of  lots;  a  determination  ur  choice 
by  lot.  Sortitio  fudicum,  a  drawing  of  Judg- 
es (judiccs)  on  criminal  trials,  resembling 
the  modern  practice  of  drawing  a  jury.  Hal* 
ifax.  Anal.  bk.  8,  c.  13.  No.  20;  3  BL  Comm. 
36G. 

SOUL  SCOT.  A  mortuary,  or  customary 
gift  due  ministers.  In  many  parishes  of  Bng- 
land. on  the  death  of  parishioners.  It  was 
originally  voluntary,  and  intended  as 
amends  for  ecclesiastical  dnes  nc^clected  to 
be  paid  in  the  lifeUme.  2  Bi.  Ck>mm.  425*. 

SOUND  MIND.  That  state  of  a  man's 
mind  which  is  adequate  to  reason,  and  comes 
to  a  judgment  upon  ordinary  subjects  like 
other  rational  men. 

SOUNDING  IN  DAMAGES.  When  an  ac- 
tion is  l)rorit,'ht,  not  for  the  recovery  of 
lands,  pon  ih.  (ir  .'-urns  of  money  (ap  is  the 
case  in  real  or  mixed  actions,  or  the  per- 
sonal action  of  debt  or  detinae).  but  for 
daniapes  only,  as  in  covenant.  trespas.«?.  etc.. 
the  action  is  said  to  be  sounding  in  damages, 
Steph.  PL  128.  187. 

80U8  SeiNQ  PRIVE*  In  Louisiana.  An 
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Act  or  contract  evidenced  by  writing  under 
ihf  private  signature  of  the  parties  to  it. 
The  term  is  used  iu  oppositioa  to  the  "au 
thentlc  act"  which  Is  an  agreement  entered 
into  in  the  presence  of  a  notary  or  other 
ptil)lic  offlt-er. 

The  form  of  tthe  Instrament  does  not  give 
it  its  character  so  much  as  the  fact  that  it 
appears  or  does  not  appear  to  havs  heen 
exeoutPd  before  the  ofUcer.  5  Mart.  (La.;  N. 
S.)  ia6:  7  Mart.  (La.;  N.  S.)  548. 

The  effect  of  a  •out  aeinp  prive  Is  not  the 

game  as  that  of  the  "authentic  a<t."  The 
former  tannot  be  given  in  evidence  until 
proved,  and,  unless  aeeompanied  by  posses- 
sion, it  does  not.  in  general,  affect  third  per- 
sons. 6  Mart.  (La.:  N.  S.)  429,  4S2.  The 
latter,  or  authentic  acts,  are  full  evidence 
against  tlie  parties  and  those  who  claim  un- 
der them.  8  Mart  (La.;  N.  8.)  182. 

SOUTH  SEA  FUND.  Tlic  produce  of  the 
taxes  appropriated  to  pay  (he  interest  of 
■such  part  of  the  English  national  debt  as 
was  advanced  hy  the  South  Sea  Company 
and  its  annnitaiits.  The  holders  of  South 
Si  a  a'uiuiticH  have  l)een  paid  off,  or  have 
re.  »>ived  other  stock  in  lleu  thereof.  8  Steph. 
Comm.  (7th  Ed.)  578. 

SOVEREIGNTY.  The  union  and  exercise 
-of  all  human  power  possessed  in  a  state. 
It  is  a  combination  of  all  power;  it  is  the 
power  to  do  everything  in  a  state  without 
accountaMllty, — ^to  make  laws,  to  execute 
and  to  apply  them,  to  impose  and  collect 
taxes  and  levy  contributions,  to  make  war  or 
peace,  to  form  treaties  of  alliance  or  of  com- 
merce with  foreign  nations^  and  the  lil£e. 
■Story.  Const  I  207. 

Abstrac  tly,  sovereignty  resides  in  the  body 
of  the  nation,  and  belongs  to  the  people;  but 
these  powers  are  generally  exercised  1^  dele- 
gation. 

N\  h'  u  analyzed,  sovereignty  Is  naturally 
tlivided  into  three  great  powers,  namely,  the 
legislative,  the  executive,  and  the  judiciary. 
The  first  Is  the  power  to  make  new  laws,  and 

to  correct  and  repral  the  old;    the  second 
Is  the  power  to  execute  the  laws,  both  at 
home  and  abroad;  and  the  last  is  the  power 
to  apply  the  laws  to  particular  facts,  to  ! 
Judge  the  disputes  which  arise  among  the  j 
citizens,  and  to  panldi  crimes. 

Strictly  speaking.  In  our  republican  forms  | 
of  government  the  absolute  sovereignty  of 

the  nation  is  in  tTie  people  of  the  nation; 
and  the  residuary  sovereignty  of  each  state, 
not  granted  to  any  of  its  public  function 
aries.  is  in  the  people  of  the  state.  2  Oall. 
(U.  8.)  471.  And  see.  generally.  2  Dall.  (U. 
S. )  4?,2,  45.'i;  3  Dall.  ( U.  S.)  9:!:  1  Story. 
Const  9  208;  1  ToulUer.  Dr.  Civ.  note  20; 
Merlin,  Repert 

SOWMING  and  ROWMINQ.    In  Scotch 

law.  Terms  used  to  express  the  form  by 
which  the  number  of  cattle  brought  upon  a 
common  hy  those  having  a  servitude  of  pas- 
turage  may  be  Justly  proportioned  to  the 
rights  of  the  different  persons  possessed  of 
the  servftnde.  Bdl,  Uct. 


I  80WNE.  In  old  English  f«w.  To  be  levi- 
able. .\n  old  exchequer  term  applied  to 
sheriff's  returns.  "Estreats  that  sowue  not" 
were  such  as  could  not  be  collected.  4  Inst 
107;  Cowell;  Spelman. 

SPADONES  (Lat.)  In  civil  hiw.  Those 
who,  on  account  of  their  temperament  or 
some  accident  they  have  suffered,  are  unable 

to  procreate.    Inst.  1.  11.  9;  Dig.  1.  7.  2.  1. 

And  see  "Impotence." 

8PAR8IM  (Lat)  Here  and  there;  in  a 
scattered  manner;  sparsedly;  dlspersedly. 
It  is  sometimes  used  in  law;  for  example, 
the  plaintiff  may  recover  the  place  wasted, 
not  only  where  the  injury  has  been  total, 
but  where  trees  growing  aparsim  in  a  close 
are  cut  Bae.  Abr.  "Waste"  (M);  BrownL 
240;  Co.  Utt  64a;  4  Bouv.  Inst  note  3690. 

8PATAE  PLACITUM.  A  court  for  the 
speedy  execution  of  Justice  upon  military 

delinquents.  Cowell. 

SPEAKING  DEMURRER.  In  pleading. 
One  which  alleges  new  matter  In  addition 
to  that  contained  in  the  bill  as  a  cause  for 
demurrer.  4  Brown.  Ch.  254;  2  Ves.  Jr.  83; 
4  Paige,  Ch.  (N.  T.)  874. 

SPECIAL.  That  which  relates  to  a  par- 
ticular species  or  kind,  or  Is  confined  to  a 
particular  person,  object,  or  class,  oppo.sed 
to  general;  as.  spe(  ial  verdict  and  general 
verdict;  special  imparlance  and  general  im- 
parlance; special  Jury,  or  one  selected  for 
a  partlcniar  case,  and  general  Jury;  qieetal 
issue  and  general  issue,  etc. 

SPECIAL  ACCEPTANCE.  A  qualified  ac- 
ceptance of  a  btll  of  exchange,  as  by  stipu- 
lating for  payment  at  a  certain  time  or 

place. 

SPECIAL  ACT.  A  private  statute  (7.  v.) 

SPECIAL  ADMINISTRATION.  See  "Ad- 
ministration.** 

SPECIAL  AGENT.  An  at:<nt  whose  au- 
thority is  confined  to  u  particular  or  an  in- 
dividual instance,  it  is  a  general  rule  that 
he  who  is  Invested  with  a  special  authority 
must  act  within  the  bounds  of  his  authority, 
and  he  cannot  bind  his  principal  beyond 
what  he  Is  authorized  to  do.  2  Bouv,  Inst 
note  1299;  2  Johns.  (N.  Y.)  48;  5  Johna 
(N.  Y.)  48;  15  Johns.  (N.  T.)  44;  8  Wend. 
( K  Y  )  494;  1  Wash.  C.  C.  (U.  S.)  174.  See 
"Agent." 

SPECIAL  ALLOWANCES.  In  taxing  the 
costs  of  an  action  as  between  party  and 
party,  the  taxing  ofllcer  Is,  in  certain  cases, 
empowered  to  make  special  allowances;  t.  e., 
to  allow  the  party  costs  which  the  ordinary 
scale  does  not  warrant. 

SPECIAL  APPEARANCE.  See  "Appear- 
ance.** 

SPECIAL  ASSUMPSIT.  la  practice.  An 
action  of  ossNsipttt  bionght  on  a  spedal  oon- 
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tract,  which  the  plaintiiS  declares  upon  set- 
ting oat  its  pAiticuUtr  ]uifuc«  or  Its  legal 

effect. 

It  is  dlstinRiiished  from  a  general  assump- 
sit, will  If  t!i.  iilaiiitiff.  instead  of  setting  out 
the  particular  language  or  effect  of  the  orig 
Inal  contract,  dedares  as  for  a  debt  arising 
out  of  the  exerntion  of  the  contract,  where 
that  constitutes  the  debt.  3  Bouv.  Inst,  note 
3426. 

SPECIAL  BAIi»  See'^BaiL" 

SPECIAL  BASTARD.  One  bom  of  par- 
ents before  marriage,  the  parents  afterwards 
intermarrying.    See  "Bastard. " 

SPECIAL  CASE.  The  name  given  in  Eng- 
lish practice  to  an  agreed  statement  of  facts. 

on  which  a  cause  is  pul»ni!tt»'d  to  the  court 
without  trial.  Also  the  statement  of  facts 
on  which  a  point  reserved  for  further  con- 
sideration or  for  reference  to  another  court 
is  heard. 

SPECIAL  CLAIM.  In  English  law.  A 
claim  not  eiiumerated  in  tho  ordi^rs  of  22d 
April.  185U,  which  required  the  leave  of  the 
court  of  diancerjr  to  file  tL  Sacli  elalms  are 
atwlifllied. 

SPECIAL  COMMISSION.  In  Enjjlish  law. 
An  extraordinary  commission  of  oyer  and 
terminer  and  gaol  delivery,  issued  hy  the 
crown  to  the  Judges  whtu  it  is  necessary 
that  offenses  should  be  immediately  tried 
and  punished.  Wharton. 

SPECIAL  CONSTABLE.  A  person  ap- 
pointed and  sworn  as  a  constable  in  an 
emergency  to  augment  the  constabulary,  or 
to  serve  during  disability  or  disqualification 

of  the  constable.  ' 

SPECIAL  CONTRACT.    A  specialty. 

SPECIAL  COUNT.  A  Statement  of  the 
facts  of  the  particular  case,  as  opposed  to 
the  oommon  oonuts  (<r.  «.) 

SPECIAL  CUSTOM.  A  local  cttstom.  See 

"Custom." 

SPECIAL  DAMAGES.  The  damages  re- 
coverable for  the  actual  injury  incurred 
through  the  peculiar  circumstance  of  the 
individual  case,  above  and  beyond  those  pre- 
sumed by  law  from  the  genenl  nature  of 
the  wrong.  See  "Damages." 

SPECIAL  DEMURRER.  In  pleading.  One 
Which  excepts  to  the  sufficiency  of  the  plead- 
ings on  the  opposite  side,  and  shoWs  spe- 
cifically the  nature  of  the  ohjection  and  the 
particular  ground  of  the  exception.  3  Bouv. 
InsL  note  S0S2.  See  "Demurrer." 

SPECIAL  DEPOSIT.  A  deposit  made  of  a 

particular  thint?  with  the  depoKitary.  It  Is 
distinguished  from  an  irregular  deposlL 

 In  Banking  Law.  A  deposit  wliich  is 

to  be  returned  in  specie. 

SPECIAL  ELECTION.  An  election  spe- 
cially called  for  an  emergency,  as  opposed 
to  general  eleetion  (g.  «.) 


SPECIAL  ERRORS.  Special  pleas  in  er 
ror  are  those  which  assign  fOr  error  matters 
in  confession  and  avoidance,  as  a  release  of 
errors,  the  act  of  limitations,  and  the  like, 
to  which  the  plaintiff  in  error  may  rtwHJ  or 
demur. 

SPECIAL  EXAMINER.  An  examiner  in 
chan(!iBry  appointed  to  take  evidence  in  a 
particular  suit 

SPECIAL  EXECUTOR.  Sm  "Bsoortor.- 

SPECIAL  PINDINa  A  flndias  by  the 
Jury  of  a  parttcular  ultimate  fact  Bs^kctlal 

to  the  issue. 

SPECIAL  GUARANTY.  See  "Guaranty." 

SPECIAL  GUARDIAN.  A  guardian  of  lim- 
ited or  temporary  power  in  respect  of  hit 

ward,  or  of  hi.=!  ward's  estate.  A  guardian 
of  a  particular  fund,  appointed  because  of 
the  general  guardian's  adverse  interest  or 

one  who  exercises  general  powers  dnr  ns?  a 
limited  time,  as  where  the  general  giiardiM 
is  disqualified  or  incapacitated,  are  exam- 
ples. In  the  broadest  sense,  guardiana  ed 
Mem.  are  special,  but  the  term  is  not  nso- 
ally  applied  to  them,  and  under  the  laws  of 
some  states,  notably  New  York,  they  are 
dlstincL 

SPECIAL  IMPARLANCE,  fn  ptettdlns.  An 

imparlance  which  contains  tho  cianRc.  "sar- 
ing  to  himself  all  advantage.s  and  tr-xir^p- 
tlons,  as  well  to  the  writ  as  to  the  declara- 
tion aforesaid."  2  Chit  PI.  407.  408.  See 
"Imparlance." 

SPECIAL  INDORSEMENT.  An  indorse- 
ment  of  a  note  or  bill,  naming  the  indorsee. 

SPECIAL  INDORSEMENT  OF  WRIT,  te 
Buglish  practice.  The  writ  of  summons  la 
an  action  may,  under  Order  iii.  6.  be  in- 
dorsed with  tlic  particulars  of  the  amount 
sought  to  he  recovered  in  the  action,  after 
givii^  credit  for  any  payment  or  seteE: 
and  this  special  indorsement  (a«  5^  is  called) 
of  the  writ  is  applicahle  In  all  ;n  tions  where 
the  plaintiff  seeks  nnTfly  to  r>'(  over  a  debt 
or  liquidated  demand  in  money  payable  \!f 
the  deftodant  with  or  without  Interest,  nilih 
insr  upon  a  contract,  express  or  impli.  gg^ 
for  instance,  on  a  bill  of  exchange,  prosh 
issory  note,  check,  or  other  simple  contract 
debt  or  on  a  bond  or  contract  nrder  pwl 
for  paymt^nt  uf  a  liquidated  amount  of 
money,  or  on  a  statute  where  the  sura  sought 
to  be  recovered  is  a  fixed  sum  of  money, 
or  in  the  nature  of  a  debL  or  <m  a  guar- 
anty, whether  under  seal  or  not.  Brown. 

SPECIAL  ISSUE.  In  pleading.  A  pleats 
the  action  which  denies  some  partieulir 
material  allegation,  which  is  In  effect  a 

denial  of  the  entire  right  of  action.  It  dif- 
fers from  the  general  issue,  which  traverses 
or  denies  the  whole  declaration  or  indict- 
ment. Gould.  PL  c  a.  S  88.  See  '*a«maa 
Issue." 

SPECIAL  JURISDICTION.  Umited  juris- 
diction. 
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SPECIAL  JURY.  One  selected  In  a  par- 
ticolar  way  bjr  the  pwtlw.  8m  "JurF." 

SPECIAL  LAW.  8m  "Statute.'* 

SPECIAL  LSOACY.  A  "epeclllc  legacy" 
(«. «.) 

SPECIAL  LIEN.  A  paiticolar  Uen.  Sm 

-Lien." 

SPECIAL  MALICE.  Bxpreu  malice.  See 
"Malice,' 

SPECIAL  MATTER.  Matt.-r  of  sppcial 
defense  adniitltMl  iimlcr  tho  Kcnei-al  issue  by 
a  relaxation  of  the  conunon-law  rules  of 
pleading.  8  BL  Oomm.  S06.  8m  "G^^al 
Plea." 

SPECIAL  MEETING.  A  ni.'cting  called 
for  and  limited  to  tbe  transaction  of  a  speci- 
fied business.  Applied  to  Mrporate  meetp 
ings.  including  meetlnga  Of  miinlclpal  coun- 

fils  or  assembles. 

SPECIAL  NON  EST  FACTUM.  The  name 
of  a  plea  bf  which  the  defendant  says  that 

the  deed  which  he  has  exe<  -iti d  is  BOfc  his 
own.  or  binding  upon  him,  hncause  of  some 
circumstance  which  shows  that  it  was  not 
intended  to  be  his  deed,  or  l>ecause  it  was 
not  binding  upon  him  for  some  lawful  rea- 
son: as.  when  the  defendant  delivered  the 
deed  to  a  third  person  as  an  eecrow  to  be 
detl-rered  tipon  a  oondltloii,  and  It  haa  been 
flelivered  without  the  performance  of  the 
condition,  he  may  plead  non  est  factum, 
State  tiie  tact  of  the  conditional  delivery,  the 
nouperfonnanee  of  the  condition,  and  add, 
"and  eo  It  is  not  his  deed;"  or  If  the  de- 
fendant be  a  feme  covert,  she  may  pleail  uon 
e*t  /actuMt  that  she  was  a  feme  covert  at  the 
time  the  deed  was  aiade.  "and  so  it  Is  not 
her  deed."  Bac.  Abr.  "Pleas."  etc.  (H  3,  I 
2>:  Oould,  PI.  c.  6.  pt.  1,  §  64.    See  "Ispint." 

SPECIAL  OCCUPANT.  When  an  estate  la 
granted  to  a  man  and  his  heirs  during  the 

lifp  of  rrfiiiii  qui'  fir.  and  the  grantee  die 
without  alienation,  and  while  the  life  for 
which  he  held  continues,  the  heir  will  suc- 
ceed, and  is  called  a  "special  occupant."  2 
BL  Comm.  2.".;t.  In  the  United  States,  the 
statute  provisions  of  the  diflr'rt'nt  states 
vary  considerably  upon  this  subject  In 
New  York  and  New  Jersey,  special  occu- 
pancy is  abolished.  Virginia,  and  probably 
Bfaryland,  follow  the  English  statutes.  In 
Masaaehusetts  and  other  states,  where  the 
real  and  personal  estates  of  intestatM  are 
distribtited  in  the  same  way  and  manner,  the 
quest  inn  does  not  seem  to  be  materlaL  4 
Kent,  Comm.  27. 

SPECIAL  OFFICER.  One  who  has  been 
appointed  a  constable  for  a  particular  occa- 
sion, as  in  the  case  of  an  a 'tiial  tumult  or  a 
riot,  or  for  the  purpose  of  serving  a  particu- 
lar process. 

SPECIAL  0WN8R.  O&a  havtec  a  apeetal 
property.  Sm  Troperty." 

SP8CIAL  PAraR.  A  list  kapt  in  the  Bar 


lish  courts  of  common  law.  and  now  in  the 
queen's  bench,  common  pleas,  and  exchequer 
divisions  of  the  high  court,  in  which  list 
demurrers,  special  cases,  etc.,  to  be  argued 
are  set  down.  It  is  distinguishrd  from  the 
new  trial  paper,  peremptory  paper,  crown 
piqMr,  revMue  papu>,  etc,  according  to  the 
practlM  of  the  particular  division. 

SPECIAL  PARTNER.  Bee  ''Partner." 

SPECIAL  PARTNERSHIP.  Sm  "Partnei^ 
ship." 

SPECIAL  PLEA.  A  plea  by  whii  al- 
leged matter  to  distinguish  away  or  palliate 
the  (liaige  in  the  declaration.  Tiny  were 
various,  limitations  and  estoppel  being  ex- 
amples of  matters  so  to  be  pleaded. 

SPECIAL  PLEA  IN  BAR.  One  which  ad- 
vances new  matter.  It  difTeni  from  the  gen> 

eral  in  this,  that  the  latter  denies  some  ma- 
terial allegation,  but  never  advances  new 
matter.  Gonld,  PL  e.  2,  f  S8. 

SPECIAL  PLEADER.  In  English  prac- 
tice. A  lawyer  whose  profos^ini.a'  nicupa- 
tion  is  to  give  verbal  or  written  opinions 
upon  statements  submitted  to  him,  either  In 
writing  or  verbally,  and  to  dr^"  pleadings, 
civil  or  criminal,  and  such  practical  pro- 
ceedings as  may  be  out  of  the  gmeral  course. 
2  Cnlt  Prac.  42. 

SPECIAL  PLEADINa    The  science  of 

pleading. 

The  allegation  of  special  or  new  matter 
to  avoid  the  effect  of  the  previous  allega- 
tions of  the  opposite  party,  as  distingtiished 
from  a  dii'Mt  tlfnial  of  matter  previously 
alleged  on  the  opposite  side.  Gould,  Pi.  c.  1.  8 
18;  t  Wheat  (U.  8.)  246;  Comyn,  Dig. 
"Pleader"  (B  IB). 

SPECIAL  PROCEEDINGS.  A  phrase  used 
in  the  codes  of  procedure  to  denote  all  pro- 
ceedings other  than  actions. 

SPECIAL  PROPERTY.  That  property  in 
a  thing  which  gives  a  qualllled  or  limited 
right  Sm  "Property." 

SPECIAL  REQUEST.  A  request  actually 
made,  at  a  particular  time  and  place.  This 
term  is  used  in  contradistinction  to  a  "gen- 
eral request,"  which  need  not  state  the  time 
when  nor  place  where  made.  3  l^ouv.  Inst 
note  1S4S.* 

SPECIAL  RESTRAINT  OF  TRADE.  8m 
"Restraint  of  Trade." 

SPECIAL  RULE.  A  rule  or  ordt  r  of  <'ourt 
made  in  a  particular  caae,  for  a  particular 
purpoM.  Tt  Is  dlstlngnlBhed  from  a  "general 

rule."  which  applies  to  a  class  of  cases.  It 
differs  also  from  a  "common  rule,"  or  "rule 
of 


SPECIAL  SERVICE.  In  8oot<di  law.  That 
form  of  service  by  which  the  heir  is  served 
to  the  ancestor  who  was  feudally  vested  In 
the  lands.  Bell,  Diet 
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SPECIAL  SESSIONS 


(864) 


SPECiriCATIO 


SPECIAL  SESSIONS.  In  English  law.  A 
meetiuK  of  two  or  more  Justices  oi  the  peace 
held  for  a  npei'ial  purpose  (fOCll  as  the 
Ucensing  of  alehouses),  either  as  required 
by  statute,  or  when  specially  convoked, 
whirh  van  only  !)<■  •  cium)  affcr  notioe  to 
all  the  other  magibtrates  of  the  division,  to 
give  them  an  opportunity  of  attending. 
See  "Statute." 

SPECIAL  STATUTE.  A  priTate  aUtute. 

Sep  "Statute." 

SPECIAL  TAIL.  Where  an  estate  tail  is 
limited  to  the  children  of  two  Riven  parents, 
aa  to  "A.  and  the  heirs  of  his  body  by  B., 
Ills  wife.'*  1  Stapb.  Comm.  244. 

SPECIAL  TERM.  A  term  of  court  called 

for  a  spei  ial  rK-iasion,  as  distinf;uihht  il  from 
the  reguiar  terms  held  at  times  appointed 
by  law. 

SPECIAL  TRAVERSE.  See  "TraTorse." 

SPECIAL  TRUST.  A  speeial  trust  Is  one 
where  a  trustee  \»  interposed  for  lh<'  exci  u 
tion  of  some  purpose  particularly  pointed  . 
out,  and  Is  not,  as  In  the  case  of  a  simple  { 
tniJ^t.  a  ini^rc  I»a^!■ive  depositary  of  the  es- 
tate, but   is  reijiiired  to  ".\ert  himself  ac 
lively  In  the  execution  of  the  settlor's  in- 
tenUon;  as,  where  a  conveyance  is  made  to 
trustees  upon  trust  to  reconvey,  or  to  sell 
for  the  payment  of  debts.  2  BouT.  Inst  note  | 
ISlit;.    See  "Trust." 

SPECIAL  VERDICT,    in  practice.   A  spe 
elal  verdict  Is  one  by  whi*  li  the  facts  of 
the  case  are  ptit  on  the  record,  and  the  law 
is  submitted  to  the  judges.  See  "Verdict;" 
Bac.  Abr.  **Verdlct"  (D). 

8PECIALIA  GENERALIBU8  DEROGANT. 
Special  words  derogate  from  general  words. 
A  special  provision  as  to  a  particular  sub- 

Jec  t  matter  Is  to  be  preferred  to  jjeiieral 
language,  wliich  might  have  governed  in 
the  absence  of  sttch  special  provision.  L. 
R.  1  C.  P.  546. 

SPECIALTY.  A  writing  sealed  and  deliv- 
ered, containing  some  agreement.  2  Serg. 
ft  R.  (Pa.)  503;  Willcs.  ]s[r.  \  V.  Wms. 
10  Ga.  167.  A  writing  scaled  and  delivered, 
which  Is  glTsn  as  a  security  for  the  payment 
of  a  debt,  in  which  such  debt  is  particularly 
speci'ied.    Bac  Abr.  "Obligation"  (A). 

Although  in  the  body  of  ttie  writing  it 
is  not  said  that  the  iwrties  have  set  their 
'  hands  and  seals,  yet  If  the  Instrument  be  | 
really  sealed.  It  is  a  specialty,  and.  if  it  be 
not  sealed.  It  is  not  a  specialty,  although 
the  parties  In  the  body  of  the  writing  make 
mention  of  a  seal.  2  Serg.  *  R.  (Pa.)  504: 
2  Coke.  5a.   See  "Bond;"  "Debt:"  ''Obllga- 

UOB." 

SPECIALTY  DEBT.  A  debt  duo  or  ac- 
knowledged to  be  due  by  deed  or  iustrument 
under  seal.  2  BL  Comm.  466. 

SPECIE.  Metallic  money  Issued  by  pub> 

lie  authority. 

*    This  term  is  used  in  contradistinction  to 


"paper  money,"  which  In  some  countries  is 
emitted  by  the  government,  and  is  a  mere 
engagement  which  represents  specie.  Bank 
paper  In  the  United  States  is  also  called 
"paper  money."   See  "In  Specie." 

SPECIES  (l^t.)  In  the  civil  law.  Form; 
figure;  fashion  or  shape;  a  form  or  shape 
given  to  materials.  1  Mackeld.  Civ.  Ism, 
277,  i  266. 

A  particular  thing;  as  distlngulsbed  from 
"genus." 

SPECIES  FACT  I  (Lat)  Tbe  parUcular 
kind  of  act.  Ainsworth. 

SPECIFIC.  Having  a  certain  form  or  des- 
ignation;  observing  a  certain  form;  par^ 

tlcular;  precise.  BurrlU. 

SPECIFIC  DEVISES.  Devlses  of  lands 
particularly  specified  In  tbe  terms  of  the  de- 
vise, as  ojiposed  to  yi  iieral  and  resirhiary 
devises  of  land.  In  which  the  local  or  other 
particular  descriptions  are  not  expressed. 
For  example.  "I  devise  my  Uendon  Hall  es- 
tate" is  a  specific  devise;  but  "I  devise  all 
my  lands."  or.  "all  other  my  lauds-,"  is  a 
general  devise  or  a  residuary  devise.  But 
all  devises  are.  in  effect,  speciflc;  even  re- 
siduary devises  being  so.  L.  R.  3  Ch.  420; 
L.  R.  10  Cb.  136;  Brown. 

j  V 

SPECIFIC  LEGACY.  A  lioqur  st  of  a  par- 
ticular thing.  .«o  des(  rilied  thai  it  may  be 
identified.  The  desi  ription  may  be  such  as 
to  distlngulBh  a  particular  article  among  sev- 
i  eral  of  the  class  owned  by  testator,  or  it 
may  embrace  all  the  i)ro|)erty  of  a  claps 
owned  by  him.  Thus,  a  legacy  of  "one  set 
of  blacksmith's  tools"  Is  general  (S  N.  Y. 
520) ;  but  a  legacy  of  "the  diamond  ring  pre- 
sented to  me  by  A.,"  or  of  "all  the  personal 
property  on  the  farm  or  In  the  house  at  the 
time  of  my  death "  (30  Hun  [N.  Y.]  531),  is 
speciflc 

SPECIFIC  PERFORMANCE.  The  actual 
accomplishment  of  a  contract  by  the  party 

bound  to  fulfill  It. 

An  equitable  remedy  to  compel  tbe  precise 
or  substantial  performance  of  a  contract. 

The  right  to  the  remedy  was  in  Its  origin 
dependent  on  tlie  inadequacy  of  the  legal 
remedy  by  suit  for  damages,  but  this  rule 
has  been  very  much  relaxed.  2  N.  Y.  60;  7 
I11.S27. 

SPECIFICATIO  (Lat.)  In  civil  law.  The 
process  1^  which,  from  material  either  of 

one  kind  OF  different  kinds,  either  belong- 
ing to  tbe  person  using  them  or  to  another, 
a  new  form  or  thing  is  created:  as.  If  from 
gold  or  gold  and  silver  a  cup  be  made,  or 
from  grapes  wine.  Calv.  Lex.  Whether  the 
property  in  tin-  new  article  was  in  the  owner 
of  the  materials,  or  In  him  who  effected  the 
I  change,  was  a  matter  of  contest  between  the 
two  great  sects  of  Roman  lawyers.  Stair, 
I  insL  p.  204.  §  41;  Mackeld.  Civ.  Law,  S  241. 
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SPECIFICATION 
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SPIRITUOUS  LigUORS 


SPECIFICATION.  A  pavtleolw  and  de- 
tailed account  of  a  tblng. 
For  examiile.  in  order  to  obtain  a  patent 

for  an  Invention,  It  is  nocossary  to  flk-  a 
fipeciflcatiOQ  or  an  instrument  of  writing, 
whidl  must  lay  open  and  disclose  to  tlu*  pnl>- 
Uc  every  part  of  the  process  by  which  the 
invent  ion  can  be  made  nseful.  If  the  sped- 
floatlon  (loHS  not  ( o ntaln  tlie  wliole  truth 
reiatlve  to  the  discovery,  or  contains  more 
tlian  is  requisite  to  produce  the  desired  ef- 
fect, and  the  concealment  or  addition  was 
made  for  the  purpose  of  deception,  the  pat- 
ent would  be  void;  for  if  the  .specification 
were  insufflcient  on  account  of  its  want  of 
clearness,  exactitude,  or  good  faith,  it  would 
be  a  fraiid  on  sorirty  that  the  patentee 
should  ohtaln  a  monopoly  without  giving  up 
bis  invention.  8  Kent.  Comm.  300;  1  Bell. 
Comm.  pt.  2.  c  3.  §  1.  p.  112;  Perpl«na,  Pat. 
67;  Rpnouard  des  Brevets  d'Inv,  252.  See 
-Patent." 

 In  MiliUry  Law.  The  clear  and  par- 
ticular description  of  the  charges  preferred 
against  a  person  accused  of  a  military  of- 
fense.  Tytler,  iMll.  Law,  109. 

SPECIMEN.  A  sample;  a  part  of  some- 
thing hv  whii  h  the  other  may  be  known. 

Act  ("'org.  July  4.  1S36.  §  6.  requires  the 
inventor  or  discoverer  of  an  Invention  or 
discovery  to  accomiHUiy  his  peUtion  and 
spp<  Ification  for  a  patent  with  specimens  of 
ingredients,  and  of  the  composition  of  mat- 
ter, sufficient  in  quantity  for  the  purpo^v  of 
experiment,  where  the  invention  or  discov- 
ery Is  of  the  composition  of  matter. 

SPECULATION.  The  hope  or  desire  of 
mailing  a  profit  by  the  purchase  and  resale 
of  a  thing.  Pardessus,  Dr.  Com.  note  12. 
The  profit  SO  made;  as,  he  made  a  good  tpee- 
ulation. 

SPECULATIVE  DAIAAQCS.  See  Ttam- 

ages." 

SPECULUM  (Lat)  Mirror  or  looking 
glass.  The  title  of  several  of  the  most  an- 
cient law  lK)oks  <ir  ,  ompilations.  One  of 
the  ancient  Icelandic  hooks  is  styled  .s/>c(  »- 
tum  RefftOe.  In  the  pretsoe  to  this  worlv. 
four  others,  bearing  the  same  title  of  Specu- 
lum, are  referred  to.  There  Is  also  a  col- 
lection of  the  ancient  laws  of  Pomeranla 
and  Prussia,  under  the  same  title.  Barr. 
Obs.  St.  1,  2.  note  (b). 

SPEEDY  EXECUTION.  An  execution 
which,  by  the  direction  of  the  Judge  at  nisi 
prills-.  forthwith,  or  on  some  early 

day  tixed  upon  by  the  Judge  for  that  pur- 
pose after  the  trial  of  the  actioo.  Brown. 

SPEEDY  TRIAL.  A  trial  brought  on  as 

speedi'y  as  the  prosecution  can  reasonably  be 
expected  or  required  to  be  ready  for  it.  4 
Nev.  118;  74  Iowa.  86i». 

SPENDTHRIFT.  A  person  who,  by  ex- 
rosslve  drinicing.  gaminR.  idleness,  or  de- 
ijauchery  of  any  kind,  shall  so  spt-nd,  waste, 
or  lessen  his  f^statf  as  to  expose  hinis-!f  or 


town  to  charge  or  expense  for  the  support  of 
j  him.self  or  family.   Rev.  St.  Vt.  c  G5.  5  9. 

I  SPENDTHRIFT  TRUST.  A  trust  created 
I  for  the  purpose  of  providing  for  the  main- 
tenance of  a  person,  and  at  the  sani(>  time 
putting  the  property  from  which  such  main- 
tenance  is  derived  beyond  the  reach  of  the 
Improvidence  of  the  beneficiary.  It  is  gen- 
erally held  that  such  trusts  are  Ineffective, 
on  the  ground  that  the  bencfu  iiil  interest  of 
the  cestui  que  trust,  whatever  it  may  be,  is 
liable  for  hie  debte  (5  Wall..[U.  8.1  441;  15 
Ohio  St.  419);  but  In  some  states,  such  trust 
provisions  have  been  upheld  (20  Mo.  App.  1; 
86  Turn.  81). 

SPERATE  (Lat.  apero,  to  hope).  That  of 
which  there  is  hope. 

In  the  accounts  of  an  executor  and  the  in- 
ventory of  the  personal  assets^  he  ihould 

distinguish  between  those  which  are  sperate 
and  those  which  are  desperate.  He  will  be 
priiiKi  fdcic  responsible  for  the  former,  and 
discharged  for  the  latter.  I  CbiL  Prac.  520; 
8  WlUiamB,  Bz'rs.  644;  Toller,  Bz'ra,  848. 
See  "Desperate." 

SPES  EST  VIGILANTIS  SOMNIUM.  Hope 
Is  the  dream  of  the  vigilant  4  Inst.  208. 

SPES  IMPUNITATIS  CONTINUUM  AF- 
fectum  tribuit  delinquendi.  The  hope  of  im- 
punity holds  out  a  oontlnital  temptation  to 
crime.  8  InsL  286. 

SPES  RECUPERANDI  fl.at.  th<'  hope  of 
j  recovery).  A  term  applied  to  cases  of  cap- 
I  ture  of  an  enemy's  property  as  a  booty  or 

1  prize,  while  it  remains  in  a  situation  in 
which  it  is  liable  to  be  recaptured.  As  be- 
tween the  belligerent  parties,  the  title  to  the 
property  taken  as  a  prize  passes  the  mo- 
ment there  is  no  longer  any  hope  of  recov- 
ery. 8  Burrows,  688. 

8PIN8TER.  An  addtUon  given,  in  legal 

writings,  to  a  woman  who  never  was  mar- 
ried.   Lovelace,  Wills.  2r,9. 

SPIRITUAL  CORPORATIONS.  CorporSr 
tlons.  the  members  of  which  are  entirely 

spiritual  persons,  and  incorporated  as  such, 
for  the  furtherance  of  religion,  and  perpetu- 
ating the  rights  of  the  chnrcfa.  They  are  of 
two  sorts. — sole,  as  bishops,  certain  deans, 
parsons,  and  vicars,  or  aggregate,  as  dean 
and  chapter,  prior  and  oonvent.  etc  ■ 

SPIRITUAL  COURTS.  EkscleelasUeal 
courts  (ff.  V.) 

SPIRITUAL  LORDS.  The  archbishops 
and  bishops  of  the  house  of  lorda  2  Steph. 
Comm.  (7th  Ed.)  828. 

!  SPIRITUALITY  OF  BENEFICES.  The 
tithes  of  land,  ete. 

SPIRITUOUS  LIQUORS.  These  are  inflam- 
mable liquids  produced  by  distillation,  and 
forming  an  article  of  commerce.    1  Exch. 

?8i    The  term  dots  not  include  fsmieatied 


his  family  to  want  or  suffering,  or  expose  the  t  liquors.  5  Blackf.  (Ind.)  118. 
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8PITAL 


SPRINGING  USB 


8PITAL,  or  SPITTLE.  A  charitable  foun- 
dation; a  hospital  for  diseased  people.  Cow- 
ell. 

SPLIT.  8m  'HaftmbUng  Oootraet" 

8PLITTIN0  A  CAUSE  OP  ACTION.  The 

bringing  an  action  for  only  a  part  of  the 
cause  of  action.  This  is  not  permitted  ei- 
ther at  law  or  In  eqnitr.  4  Bout.  lut  note 
4167. 

8P0UATI0N. 

— — 4n  English  Eeeleelaetleal  Law.  The 

name  of  a  suit  sued  out  in  the  spiritual  court 
to  recover  for  the  fruits  of  the  church,  or 
for  the  church  Itself.   Pltsh.  Nat  Brer.  85. 

A  waptp  of  church  property  by  an  eoclesi- 
aslicul  jjeisou.    3  HI.  Conini.  90. 

 In  Torts.    Destruction  of  a  thing  by 

the  act  of  a  stranger;  as,  the  erasure  or  al- 
teration of  a  wrltlns  hy  the  act  of  a  stranger 
is  called  ";  ]ioitafio:i."  This  has  not  the  ef- 
fect to  destroy  its  character  or  legal  effect. 
1  Oreenl.  Ev.  S  566. 

 In  Admiralty  Law.   Ry  spoliation  is 

also  understood  the  total  destruction  of  a 
thing;  a.s,  llic  spoliation  of  papers  by  the 
captured  party  is  generally  regarded  as  a 
proof  of  sultt;  hut  In  America  It  is  open  to 
explanation  except  in  certain  cases,  where 
there  is  a  vehement  presumption  of  l>ad 
faith.  2  Wheat.  (U.  S.)  227.  241;  1  Dodl^ 
Adm.  480.  486.  See  "AlteraUon. " 

SPOLIATOR  (Lat.  from  9foHarr,  to  de- 
spoil). In  old  English  law.  A  despoiler; 
aa  disseisor.    Flcta.  lib.  4.  c  2.      19.  20.  22. 

A  destroyer  (of  a  deed).  See  "In  Odium 
Spoliatoris." 

SPOLIATUS  DEBET  ANTE  OMNIA  RES- 

tltuti.  He  who  lias  been  despoiled  ought  to 
be  restored  before  anything  else.  2  Inst 
714;  4  Bl.  Comm.  S6S. 

SPOLtUM.  tn  the  cfyll  and  common  law. 

A  thing  violently  or  unlawfully  taken  from 
another.    1  Ma(  kehl.  Civ.  l.aw,  2t>l.  note. 

SPONOEO  (Lat.)  In  the  civil  law.  I  un- 
dertake; I  engage.  InaL  S.  16. 1. 

SPONDESr  SPONOEO  (TAt.)  Do  you  un- 
dertake? I  do  ulidertake.  The  most  com- 
mon form  of  verbal  stipulation  in  the  Ro- 
man law.  InsL  S.  18. 1. 

SPONOET  PERITIAM  ARTIS.  He  prom 

iBfcs  to  use  the  skill  of  bis  art.  Poth.  de 
Contr.  du  Louagc,  note  425;  Jones>.  Hailm. 
22,  53.  62,  97,  120;  Domat,  liv.  1.  til.  4.  §  8. 
note  1;  1  Story.  Bailm^  (  431;  1  Bell.  Comm. 
(iiih  i:d.>  l'.!t;  1  Bonv.  Inst,  note  1004. 

SPONSALIA,  or  STIPULATiO  SPONSA- 
iltia  (UlL)  A  promise  lawfully  made  be- 
tween pet  sons  capable  of  marrying  each  oth- 
er, that  at  some  future  time  tb^  will  mar- 
Tj.  See  "BaponaalB;"  Brak.  InaL  1.  6.  8. 

SP0N8IAJUDICIALIS.  The  feigntd  issue 
of  the  Romans.   See  "Feigned  Issue." 

SPONSIO  (Lat.)  In  the  civil  law.  An 
engagement  or  undertaking;  particularly 


such  as  was  made  in  t!)e  form  of  an  answer 
to  a  formal  interrogatory  by  the  other  party. 
Calv.  Lex.;  Dig.  50.  16.  7. 

An  engagement  to  pay  a  certain  sum  of 
money  to  the  successful  party  in  a  cause. 
CalT.Lez. 

SPONSIO  LUDICRA  (Lat.) 

 In  Scotch  Law.  A  trifling  or  hidfcrons 

engagement,  such  as  a  court  will  not  sustain 
an  action  for.   l  Kames,  Bq.  Ititro<I.  34. 

In  the  Civil  Law.  An  informal  imder> 
taking,  or  one  made  wfthoot  fbe 
mala  of  intMTOgatlon.  CalT.  Les. 


SPONSIONS.  Tn  Intemattooal  law. 

ments  or  enpap- mcnts  made  by  certain  pul^ 
lie  officers,  as  generals  or  admirals,  in  time 
of  war.  either  without  authority  or  by  ex- 
ceeding the  limits  of  authority  under  which 
they  puri)ort  to  be  made. 

Hefore  these  conventions  can  have  any 
binding  authority  on  the  state,  they  must  be 
confirmed  by  express  or  tacit  rattflcadoa. 
The  former  is  given  in  positive  terma  aad  la 
the  usual  forms;  the  latter  is  justly  impUsi 
from  the  fact  of  acting  under  th»  agreeineat 
as  if  bound  by  it,  and  from  any  other  cir- 
cumstance from  which  an  assent  may  be  faip- 
Iv  presumed.  Whealon.  int.  Law.  pt.  -l.  i.  %, 
i  3;  QroUus  de  Jure  Belli,  lib.  2.  c  15.  S  16; 
Id.  Ub.  8.  e.  it,  H  1-8;  Tatftal.  Law  NM.  Ik. 
2.  c.  14,  |»  209-812;  WoUt  InsL  i  115S. 

SPONSOR.  In  civil  law.  He  who  iniep- 
venes  for  another  voluntarily  and  withovt  b»> 
Ing  requested.  The  engagement  wbidi  be 
enters  into  is  only  accessory  to  the  principal. 
See  Dig.  17.  1.  18;  Nov.  4.  1;  Code  de  Comm. 
arts.  168.  169;  Code  Nap.  1286;  WoUL  Ib«. 
I  1566. 


8P0NTE  OBLATA.  ▲  tnm  gift 

ent  to  the  crown. 


SPONTE  VIRUM  FUGIENS  MULIER  ET 
adultera  facta,  doti  sua  careat,  nisi  spontt 
retracta.  A  wonirin  leaving  her  h»isl);\n'!  of 
her  own  accord,  and  committing  adultery, 
loaee  ber  dower,  valeaa  her  hnshaad  takes 
her  back  of  bis  own  aeeord.  Oo.  litL  87. 

SPORTULA.  or  SPORTELLA.  A  dole  r 
largess,  either  of  meat  or  money,  given  )tj 
prinees  or  great  men  to  the  poor.  It  was 
properly  the  pannier  or  basket  in  whicfc  the 
meat  w-a.s  brought,  or  with  which  the 
went  to  beg  it.  thence  the  word  was 
ferred  to  the  meat  itself,  and  thence  te 
money  sometimes  given  in  Hen  of  IL  Bk. 
Lend. 

SPOUSALS.  In  old  BngUsb  law.  Matwl 

promises  to  marry. 

SPOUSE  BREACH.  In  old  Bnglisk  law. 

Adultery.  Cowell. 

SPREAD.    See  "Gambling  Contract." 

SPRINGING  USE.  A  use  limited  to  arise 
on  a  futtire  event,  where  no  preceding  nee 
is  limited,  and  which  does  not  take  effect  la 
derogation  of  any  other  interest  than  ihaL 
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STAMP 


vlildi  resalts  to  the  grantor,  or  remains  In 
liim  in  the  meantime.  r,iib.  Uses  (Sugden 
Bd.)  168.  note;  2  Crabb,  Real  Prop.  498. 

A  future  use,  either  vested  or  contingent, 
limited  to  arise  \s-itliout  any  preceding  lim- 
itation.   Cornish,  Uses,  1)1. 

In  differs  from  a  remainder  in  not  requir- 
ing any  other  particular  estate  to  sustain  it 
than  the  use  resnlttng  to  the  one  who  cre- 
ates it,  intermediate  bptwren  it?  croation  and 
the  subsequent  taiiiug  »'ffect  of  tlie  sprinKing 
use.  Dyer.  274;  Poll.  r,5;  1  Edw.  Ch.  (N.  V.> 
34;  4  Dru.  &  W.  27;  1  Mod.  238;  1  Me.  271. 
It  differs  from  an  executory  devise  In  that 
a  devise  is  created  by  will,  a  use  by  deed. 
Fearne,  Ckint.  Rem.  385  (Butler's  note} ;  VVii- 
son.  Uses.  It  differs  from  a  riiiftlng  use. 
though  often  confounded  therewith.  See,  I 
generally,  2  Washb.  Real  Prop.  281.  See 
••Use." 

9PULZIE  (tpolktHo).  In  Scotch  law.  The 

taking  away  movables  without  the  consent 
of  the  owner  or  order  of  law.  Stair,  Inst. 
•6, 1 16;  Bell.  Diet 

8PURIU8  (Lai  I  In  the  civil  law.  A  bas- 
tard; the  offspring  of  promiscuous  cohabi- 
tation, otherwise  called  vulgo  quaestlua.  or 
COnceptus.    Inst.  1.  in.  12. 

One  born  of  an  unlawful  intercourse  (ex 
nufitfU  tithutUt  or  er  damiutto  ooI/k).  Inst. 
1. 10. 12:  Braeton.  tol.  6S. 

SPY.  f)no  who  pent'trateB  secretly  or  In 
disguise  or  by  false  pretenses  within  mili- 
tary lines  for  the  purpose  of  obtaining  infor* 
mation  to  be  used  to  the  disadvantage  of 

the  forces  so  spied  upon. 

SQUATTER.  One  who  settles  on  the 
teads  <rf  others  wlthont  any  legal  authority. 
This  term  is  applied  particularly  to  persons 
who  settle  on  the  public  laud.  3  Mart.  (La.; 
N.  8.)  19S:  6  Blss.  (U.  &)  6S0. 

SQUEEZED.    See  "Oambling  Contract." 

8TAB.  To  make  a  wound  with  a  pointed 
instrument.  A  stab  differs  from  a  cut  or  a 
wound.  3  La.  Ann.  514;  Rusa.  *  R.  356; 
Ross.  Crimes.  597;  Bac.  Ahr.  KtCaihem**  (B). 

8TABILIA.  A  writ  called  by  that  name, 
founded  on  a  custom  in  Normandy,  that 

where  a  man  in  power  claimed  land  in  the 
possession  of  an  inferior,  he  petitioned  the 
prince  that  it  might  be  put  into  his  hands 
tUl  the  right  was  decided,  whereupon  he  had 
this  writ  Wharton. 

8TABIT  PRAE8UMPTIO  DONEC  PRO- 
betur  in  contrarium.  .V  prcsumi>tion  will 
Stand  good  until  the  contrary  is  proved. 
Hob.  297;  8  Bl.  Cknua.  171;  Broom,  Leg. 
Max.  (2d  London  Bd.)  858;  16  Maaa.  87. 

STABLE  STAND.  In  fbrmt  law.  One  of 
the  four  evidences  or  presumptions  whereby 
a  man  was  convicted  of  an  intent  to  steal 
the  king's  deer  in  the  forest.  This  wa.s  wbeii 
a  man  was  found  at  his  standing  in  the  for- 
est with  a  cnU'Pow  or  long-bow  bent  ready 
to  Aoot  at  any  deer,  or  else  standing  dose 


by  a  tree  with  greyhounds  in  a  leash,  ready 
to  slip.  CowelL 

STABULARII  (\.a.{.  o?  xtntnilariiis).  In 
the  civil  law.  Stable  keepers;  hostlers;  qui 
«fab«f«m  areroenf.  Dig.  4.  9.  1.  8;  StoiT, 
Bailm.  t  464. 

STAGE  RIGHT.  Words  which  it  has  been 
attempted  to  introduce  as  a  substitute  for 
"the  right  of  representation  and  perform- 
ance," but  it  can  hardly  be  naid  to  be  an  ac* 
cepted  term  of  English  or  Ainerican  law. 

8TAGNUM  (Lat.)  A  pool.  It  is  said  to 
constat  of  land  and  water,  and  therefore  by 
the  name  of  stagnu  m  the  water  and  the  land 
may  be  passed.  Co.  Litt.  5. 

STAKEHOLDER.  A  third  person  chosen 
by  two  or  more  persons  to  keep  In  deposit 

property  the  right  or  possession  of  which  is 
contested  between  them,  and  to  be  delivered 
to  the  one  who  shall  establish  his  right  to  it. 
Thus,  each  of  them  is  considered  as  depos- 
iting the  whole  thing.  This  dlstlngnlshes 
this  contract  from  that  wlii«b  takes  place 
when  two  or  more  tenants  in  common  de- 
posit a  thing  with  a  bailee.  Domat,  Lois 
Civ.  liv.  1.  tit.  7,  §  4;  1  Vern    11,  note  1. 

A  per.sou  having  in  his  bauds  money  or 
Other  property  claimed  by  several  others  is 
considered  in  eauity  as  a  stakeholder.  1 
Vern.  144. 

STALE  DEMAND.  A  claim  which  has 
been  for  a  long  time  undemanded;  as,  for 

example,  where  there  has  been  a  delay  of 
twelve  years  unexplained.  3  Mason  (U.  S.) 
161. 

STALLAGE  (Saxon.  «fa/).  The  liberty  or 
right  of  pitching  or  erecting  stalls  in  fairs 
or  markets,  or  the  money  paid  for  the  same. 
Blount;  Wharton:  6  Q.  B.  81. 

STALLARIUS  (Lat.)  In  Saxon  law.  The 
proefecttts  ttiibuH,  now  master  of  the  horse 
(Saxon,  tfolstohttlttin).  Blount  Sometimes 
one  who  has  a  stall  in  a  fair  Of  market 

Fleta.  lib.  4.  c.  28,  p.  13. 

STAMP.  .\n  impression  made  by  order  of 
the  government,  on  paper,  which  mnat  be 
used  in  reducing  certain  contracts  to  writ- 
ing, for  the  purpose  of  raising  a  revenue. 
See  Starkle.  Br.;  1  Phil.  Bv.  444. 

A  paper  lieariiiiz:  an  impression  or  device 
authorized  by  law.  and  adapted  for  attaoh- 
ment  to  some  subject  of  duty  or  excise. 

The  term  in  American  law  is  used  often 
in  distinction  from  "stamped  paper."  which 
lattt  i-  Tiieaninp,  as  well  as  that  of  the  <!.  \  ii  c 
or  impression  itself,  is  included  in  the  broad- 
er signification  of  the  word. 

Stamps  or  stamperl  i»aper  are  prepared  un- 
der the  direction  of  officers  of  the  govern- 
ment, and  sold  at  a  price  equal  to  the  duty 
or  excise  to  be  collected.  The  stamps  are 
affixed  and  cancelled;  and  where  stamped 
paper  is  used,  one  use  obviously  prevents 
a  second  use.  The  internal  revenue  acts  of 
the  United  Statea  of  1862  and  aaboequent 
yeare  require  stampa  to  be  alBxed  to  a  great 
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▼ariety  of  subjects,  uoder  severe  penalties 
fn  tbe  way  of  lines,  and  also  under  penalty 

of  Invalidating  written  instniments.  and  ren- 
dering them  IncapabU'  of  bt  iim  produced  In 
evidence.  Neitlier  the  syst( m  ii '  r  tlu-  law 
upon  the  subject,  however,  has  become  suf- 
flciently  entablisbed  to  warrant  a  full  exam- 
ination of  the  matter  here. 

8TAND.  To  abide  by  a  thing;  to  submit 
to  a  decision;  to  comply  with  an  af^reement; 
to  have  validity;  as,  the  Judgment  must 


STARE  DECISIS,  ET  NON  QUIETA  MO- 
vere.  To  adhere  to  precedents,  and  not  to 

unsettle  things  which  are  established.  9 
Johns.  (N.  Y.)  395.  428:  11  Wend.  (N.  Y.) 
:.0  I.  507;  23  Wend.  ( N.  Y.)  336.  340;  25 
Wend.  (N.  Y.)  X19,  142;  4  Hill  (N.  Y.)  271, 
223:  4  HIU  (N.  Y.)  5S6;  22  Barb.  (N.  T.) 
97. 106. 

STARE  IN  JUDICIO  (Lat  )  To  appear  be- 
fore a  tribunal,  either  as  plaintiff  or  defend- 
ant 


8TANDARD. 

 In  War.   An  ensign  or  flag  used  in 

war. 

 In  Measures.    A  woisht  or  measure 

of  certain  dimcns^lons,  to  whicli  all  other 
weights  and  measures  must  correspond:  as. 
a  standard  bushel.  Also,  the  quality  of  cer- 
tain metals,  to  which  all  others  of  the  same 
kind  i^nirt.t  to  be  made  to  conform;  as,  stand- 
ard gold,  standard  silver. 

STANDING  ASIDE.  A  practice  prsTalling 
in  England  and  a  few  of  the  United  States  j 
in  the  seb^rtinn  of  jurors  in  a  i  rirnina!  <  use,  i 
whereby  the  prosecuting  attorney  nmy  per- 1 
emptorlly  put  aside  a  Juror  without  chal-  j 
lenpp  until  the  panel  is  exhausted,  at  which  , 
time  the  jurors  so  put  aside  are  called,  and 
cause  must  be  shown  against  them. 

STANDING  MUTE.  Refusal  of  one  charg- 
ed with  rriine  to  plead  to  thi^  charge,  or, 
after  plea  of  not  guilty,  to  put  himself  upon  j 
the  country.  | 

STANDING  SEISED  TO  USES.  See  "Gov 
enant  to  Stand  Seized  to  Uses." 

STANNARY  COURTS  {sluinioi!/.  from  Lat. 
ttannum.  Cornish.  «/eaii.  tin.— a  tin  mine). 
In  Engltsh  law.  Courts  of  record,  in  Devon- 
shire and  roniwall.  England,  for  the  admin- 
istration of  justice  among  tlu'  tinners  there- 
in. They  art'  of  the  ^a.ur  iiinit-d  and  ex- 
clusive nature  as  those  of  the  counties  pala- 
tine. 

STAPLE.  Tn  International  law.  The  right 

of  staple,  as  exercised  by  a  people  upon  for- 
eign merchants,  is  defined  to  he  that  they 
may  not  allow  them  to  set  their  merehan- 
dl'^cs  and  wares  to  sale  but  in  a  certain 

place. 

This  practice  is  not  in  une  in  the  United 
States.  1  Chit.  Com.  Law,  lo3:  4  Inst.  238: 
Malone.  Lex.  Merc.  287;  Bac  Abr.  "Execu- 
tion" (Bl).  See  "Statute  Staple." 

STAR  CHAMBER.   See  "Court  of  Star 

riianil>er.'" 

STARE  DECISIS.  To  abide  by  or  adhere 
to  decided  cases.  It  is  a  general  rule  that. 
w^pn  a  pn!nt  has  been  settled  bv  a  decision. 
It  becomes  a  precedent  which  Should  be  fol- 

lov.f'd  in  Fubscrnu'  t  eases  befer?  the  Fame 
court.  Tbe  rule  is  ijated  whol'y  on  poliiy. 
in  the  Interest  of  uniformity  and  certainty 
of  the  law.  b»it  is  '"rpq  jen' ly  departed  from. 
See  "Ilule  of  Property." 


STAT  PRO  RATIONS  VOLUNTAS.  The- 

will  stands  in  pla<-e  of  a  reason.  1  Barb.  (N." 
Y.)  40S.  411;  It;  Barb.  (  N.  V.)  .^j14,  525. 

STAT  PRO  RATIONE  VOLUNTAS  POP- 
uli.  The  will  ot  me  people  stands  in  place 
of  a  reason.  26  Barb^  (N.  T.)  244.  376. 

STATE  (I^at.  sitire.  to  place,  establish i. 

——In  Governmental  Law.  A  self-sufficient 
body  of  persons  united  together  In  one  com- 
munity for  til  '  ib'fensp  of  their  rights,  and 
to  do  right  and  jnstico  to  foreigners.  In  this 
sense,  the  state  means  the  whole  people 
united  into  one  body  politic;  and  the  "state." 
and  the  "people  of  the  state.**  are  equivalent 
expressions.  1  I'.  t.  Co-d.  Rep.  i  T.  S.)  37-39; 
2  Uall.  (Pa.)  4L'r.;  3  Dall.  <  I'a j  i>3;  2  Wil- 
son. Lect.  120:  Dane.  .\br.  .\ppend.  I  60.  p. 
63:  1  Story,  Const.  §  3t;i.  A  body  govern- 
mental and  politic,  compiisinp  all  the  hu- 
man beinKH  within  a  certain  defined  terri- 
tory, organized  for  the  purpose  of  govern- 
ing, and  which  does  supremely  govern,  with- 
in the  limits  of  that  territory.  The  poJ»I- 
•  ive  or  actnal  otua:! ization  of  tbe  legislative 
or  judicial  powers;  thus,  tbe  actual  >;ovrrn- 
ment  of  tbe  state  is  designated  by  tbe  name 
of  the  state;  henre  the  expression,  the  state 
has  passed  such  a  law  or  prohibited  such  an 
act.  The  section  of  territory  occupied  by  a 
state;  as.  the  state  of  Pennsylvania. 

One  of  the  commonwealths  which  form  the 
United  States  of  America. 

 In  Practice.  To  make  known  specific- 
ally; to  explain  particularly;  as.  to  state  an 
account  or  to  show  the  different  items  in  an 
account;  to  state  tbe  cause  of  action  in  a 
declaration. 

STATE  OF  FACTS  AND  PROPOSAL.  In 
BnKlis'h  liiiuK  y  prai  tlce.  when  a  person  has 
been  found  a  lunatic,  the  next  step  is  to 
submit  to  the  master  a  scheme  called  a 
"state  of  facts  and  proposal."  showing  what 
is  the  position  in  life,  property,  and  income 
of  the  lu;  atic,  who  are  his  next  of  kin  and 
heir  at  law.  who  are  proposed  as  his  com- 
mittees, and  what  annual  sum  Is  proposed  to 
be  allowed  for  bis  maintenance,  etc  From 
the  state  of  fa  ts  and  the  evidence  adduced 
In  support  of  it,  the  master  frames  his  r*^ 
I  port.  Elmer.  Lun.  22;  Pope,  Lun.  79.  A 
similar  practice  formerly  prevailed  In  chan- 
cery. 

STATE  TRIALS.  Trials  of  political  nf- 
fenders.  Also  the  rame  of  a  series  of  re 
ports  of  such  trials  held  In  Ehigland. 

,    STATE'S  EVIDENCE.  A  term  used  In  the 


Diqitireri  bv  C^oo<7[ 


STATED  TEKM 


STATUTE 


United  States  corresponding  to  the  king's 

(or  queen's)  evidence  of  England. 

STATED  TERM.  A  regular  term  of  court, 

held  at  the  time  fixed  by  law  or  rule, 

STATEMENT.     See     Particular  State- 

STATEMENT  OP  AFFAIRS.   In  English 

bankruptcy  practice,  a  bankrupt  or  debtor 
who  has  iiresented  a  petition  for  liquidation 
or  couipof-ition  must  iiroduce  at  the  first 
meeting  of  creditors  a  statement  of  his  af- 
fftlrs.  glTfng  a  list  of  his  creditors,  secured 
ami  uii.-c(  ui»>d,  with  the  vahie  of  the  securi- 
ties, a  list  of  bills  discounted,  and  a  state- 
ment of  hlB  property.  Banluruptcy  Act  1869, 
8  19. 

STATEMENT  OF  CLAIM.  A  written  or 
printed  statement  by  the  plaintiff  in  an  ac- 
tion In  the  English  high  court,  showing  the 
facts  on  which  he  relies  to  support  his  claim 
against  the  defendant,  and  the  relief  which 
he  (  lainis.  It  is  delivered  to  the  defoiwlant 
or  his  solicitor.  The  delivery  of  the  state- 
ment of  claim  is  usually  the  next  step  after 
appearance,  and  is  the  commencement  of  the 
pleadings.  The  next  step  in  the  action  is 
the  statement  of  defense. 

STATEMENT  OP  DEFENSE.  In  the  prac- 
tice of  the  English  high  court,  where  the 
defendant  in  an  action  does  not  demur  to 
the  whole  of  the  plaintiff's  claim,  he  deliv- 
ers a  pleading  called  a  "statement  of  de- 
fense." The  statement  of  defense  deals  with 
the  allegations  contained  in  the  statement 
of  claim  (or  the  Indorsement  on  the  writ. 
If  there  Is  no  statement  of  claim),  admit- 
ting or  denying  them,  and.  If  necessary,  stat- 
ing fresh  facts  in  explanation  or  avoidance 
-of  thoM  aUesed  by  the  plaintiff. 

STATEMENT    OP    PARTICULARS.  In 

English  practice,  when  the  plaintiff  rlaims 
a  debt  or  liquidated  demand,  but  has  not  in- 
dorsed the  writ  specially  «.  e..  indoraed  on 
it  the  particulars  of  his  claim  under  Order 
111.  r.  6),  and  the  defendant  fails  to  ajipear. 
the  plaintiff  may  file  a  statement  of  the 
l^rticulars  of  his  claim,  and  after  eight 
days  enter  Judgment  f«r  tha  amonnt,  as  If 
the  writ  had  been  upedally  Indorsed.  Rnles 
■of  Court  xiii.  5. 

STATIM  (Lat.)  Immediately. 

STATING  PART  OF  A  B^LL.   See  "BilL" 

STATION.  In  civil  law.  A  place  where 
ships  may  ride  in  safety.  Dig.  49.  12.  1.  13; 
Id.  60. 16.  69.- 

STATIONERS'  HALL.  St  6  A  <  Vict.  c. 
45.  authorizes,  in  every  case  of  copyright, 
the  registration  of  the  title  of  the  proprietor 
at  Stationers'  Hall,  and  provides  that,  with- 
out previous  registration,  no  action  shall  be 
oommenced.  though  an  omission  to  register 
Is  not  otherwise  to  affect  the  copyright  Itself. 
It  was  founded  A.  D.  1653.  2  Hall,  Hist. 
Lit.  pt.  2,  e.  8,  p.  S68;  S  Staph.  Comm.  (7th 
Bd.)  87. 


STATU    LIBERI   (Lat.)    In  Louisiana. 
Slaves  for  a  time,  who  have  acquired 
the  right  of  being  free  at  a  time  to  come, 
or  on  a  (onditinn  which  i.s  not  fulfilled,  or 
in  a  certain  event  which  has  not  happened, 
but  who  In  the  meantime  remain  In  a  state 
of  slavery.   Tiv.  Cod'^  I, a.  art.  37.    See  3  L4L. 
1T«:  (j  l.a.  571;  4  .Mart,  (l.a.)  102;  7  Mart 
j  (La.)  351;  S  Mart.  (La.)  219.    This  Is  sub- 
j  stantially  the  definition  of  the  civil  law. 
1  Hist  de  la  Jur.  lib.  4u;  Dig.  40.  7.  1;  Code, 
7.  2.  18. 

'    STATUS  (Lat.)  The  condition  of  persons. 
It  also  means  "estate,"  because  it  signifies 
I  the  condition  or  circumstances  in  which  the 
owner  stands  with  regard  to  his  property.  2 

Bonv.  Inst.  not.  ]  <  s!<. 

STATUS  DE  MANERIO.  The  assembly  «f 
the  tenants  in  the  court  of  the 'lord  of  a 
manor.  In  order  to  do  their  customary  salt 

STATUS  QUO  (Lat)  The  existing  tCat« 

of  things  at  any  given  date,  f^tatus  quo  antB 
belluDi,  the  state  of  thiufis  l)efore  the  war. 

i     STATUTA  PRO  PUBLICO  COMMODO 
I  late  interpretantuf.   Statutes  made  tot  the 
puhlic  good  ought  to  be  liberally  oonatnied. 

Jenlv.  Cent.  (.'as.  21. 

STATUTA  SUO  CLUDUNTUR  TERRITO- 
rio,  neo  ultra  territorlum  dispenunt.  Stat- 
utes are  confined  to  their  own  territory,  and 
have  no  extraterritorial  effect.  4  Allen 
(Mass.)  824. 

STATUTABLE,  or  STATUTORY.  That 
which  is  introduced  or  ^vemed  by  statute 
law.  as  opposed  to  the  common  law  or  equi- 
ty. Thus,  a  court  is  said  to  have  statutory 
jurisdiction  when  Jurisdiction  is  given  to  it 
In  certain  matters  by  atatnta. 

STATUTE.  A  law  established  by  the  act 

of  the  legislative  power;  an  act  of  the  legis- 
lature; the  written  will  of  the  legislature, 
solemnly  eatpre—wd  according  to  the  forma 
necessary  to  eonstltnte  it  the  law  of  the 

state. 

This  word  is  used  to  designate  the  written 
law,  in  contradistinction  to  the  unwritten 
law.  See  **Chnnmon  Law." 

.Among  the  civilians,  the  term  ".statute"  is 
generally  applied  to  laws  and  regulations  of 
every  sort  Bvery  provision  of  law  whidi 
ordains,  permits,  or  prohihlts  anything  Js 
designated  a  "statute,"  without  considering 
from  what  source  it  arises.  Sometimes  the 
word  is  used  in  contradistinction  from  the 
imperial  Roman  law,  which,  by  way  of  em- 
inence, civilians  call  the  "common  law." 

 In  Old  Common  Law.  A  bond  or  ob- 
ligation of  record.  See  "Statute  Merchant;** 
"Statute  Staple." 
Classification: 

(1)  An  afllrmative  statute  is  one  which  is 
enacted  in  affirmative  terms.  Such  a  stat- 
ute does  not  necessarily  take  away  the  com- 
mon  law.  2  Inst.  200;  Dwarr.  St.  474.  If, 
for  example,  a  statute  without  negative 
words  declares  that  when  certain  requisites 
shall  have  been  compiled  witht  deedi  ahall 
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have  a  certain  pfToct  as  evidence,  this  (ioea 
not  prevent  their  being  used  in  evidence. 
thouRh  the  requisiteB  have  not  been  (otn 
plied  with,  in  the  same  manDer  as  they 
might  have  been  before  the  statate  was 
passed.  2  Caint  s  (N.  Y. )  K.f>.  Nor  does 
such  an  affirmative  statute  repeal  a  preced- 
ent statute  if  the  two  can  both  be  given 
effect.  Dwarr.  St.  474. 

(2)  A  declaratory  statute  is  one  which  is 
passed  in  ord*  r  in  put  un  i  ni\  to  a  doubt  as 
to  what  is  the  commou  law  or  the  meaning 
of  another  statute,  and  which  declares  what 
it  is  and  ever  has  hoon. 

(3)  A  ncKative  statute  is  one  expressed  iu 
negative  terms,  and  so  controls  the  common 
law  that  it  has  no  force  in  opposition  to  the 
sUtute.   Bac.  Ahr.  "Statute"  (O). 

(4)  Tonal  statutes  are  those  which  com- 
mand or  prohibit  a  thing  under  a  certain 
penalty.  Esptnasse.  Fen.  Act.  5;  Bac  Abr. 
See.  Ri-nerally,  Bac.  Abr.:  Comyn.  Dig.  "Par- 
liament;" viner.  Abr.:  Dane.  Abr.  Index: 
Chit.  Prac;  1  Kent.  ("oinm.  447-459;  Barr 
Obs.  St.:  Boscawen.  Pen.  St.;  Esplnasse.  iVn. 
Act;  Dwarr.  St.;  Sedgw.  Const.  I^w.  A 
statute  affixing  a  penalty  to  an  act.  though 
it  does  not  in  words  prohibit  it.  thereby 
makes  it  illegal.  14  Johns.  •  N.  Y. )  273;  1 
Bin.  (Pa.)  110;  37  Eng.  Law  k  Eq.  475;  14 
N.  H.  294;  4  Iowa,  490;  7  Ind,  77. 

<6)  Mandatory  statutes  are  such  as  Imper^ 
atively  require  compliance. 

(6)  Directory  statutes  are  such  as  may  be 
violated  without  invalidating  the  acts  done 
in  violation  of  it. 

(7)  Permissive  statutes  are  those  which 
allow  something  without  requiring  it. 

(8)  A  perpetual  statute  is  one  for  the  con- 
tinuancp  of  which  thorc  is  no  limited  time, 
although  it  be  not  expressly  declared  to  be 
SO. 

If  a  statute  which  did  not  itself  contain 
any  limitation  Is  to  be  governed  by  another 
which  is  tcniporary  only,  the  former  will  al- 
so be  temporary  and  dependent  upon  the  ex- 
istence of  the  latter.  Bac.  Abr.  "Statate" 
(D). 

(9)  A  temporary  statute  la  one  which  is 
limited  in  its  duration  at  the  time  of  Its 
enactment. 

It  continues  in  force  until  the  time  of  its 

limitation    has   expired,  unless  sooner  re- 
pealed.   A  statute  which,  by  rea.sou  of  its 
nature,  luw  only  a  single  and  temporary  op 
eratkm — e.  tf.,  an  appropriation  bill — is  also 
called  a  "temporary  statute." 

The  most  ancient  Kiiglish  statute  extant  Is 
Mayna  Vharta.  Formerly  the  statutes  enact- 
ed after  the  beginning  of  the  reign  of  Edw. 
III.  were  called  \ota  Statu ta,  or  new  stat 
Utes.  to  distinpuish  them  from  the  ancient 
statutes.  The  nu)dern  ICiiKlish  statut«»s  are 
divided  into  public  general  acts,  local  and 
personal  acts  declared  public,  private  acts 
printed,  and  private  acts  not  printed.  In  par- 
liamentary practice  are  adopted  other  dis- 
tinctions, resting  upon  different  grounds. 

(10)  A  remedial  statute  is  one  made  to 
supply  such  defects  and  abridge  such  super* 
fluitles  in  the  common  law  as  may  have  been 
discovered.   1  Bl.  Comm.  86. 


These  remedial  atatntes  are  themselves  di- 
vided into 

(a)  "Enlarging"  statutes,  by  which  the 
common  law  is  made  more  comprehensive 
and  extended  than  It  was  before,  and  into 

(b)  "Restraining"  statu'es.  hy  which  it  is 
narrowed  down  to  that  which  is  Just  and 
proper.  The  term  "remedial  statute"  la  al8» 
applied  to  those  acts  which  give  the  party 
injured  a  remedy,  and  in  some  respects 
such  statutes  are  penal.    Bapinaaae,  Pen. 

Act.  1. 

(11)  Public  statutes  are  those  which  af- 
fect the  public  at  larse,  whether  their  op- 
eration be  throughout  the  state,  or  in  a  par- 
ticular locality.  M  N.  C.  600. 

(12)  Private  statutes  are  such  as  affect  In 
a  peculiar  manner  certain  persons  or  class- 
es. 4S  N.  Y.  10. 

By  the  civilians,  statutes  are  considered 
as  real,  personal,  or  mixed. 

(1)  Mixed  stattites  are  those  which  con- 
lern  at  once  hath  persons  and  property:  but 
in  this  sense  almost  all  statutes  are  mixed, 
there  being  aearoely  any  law  relative  to  per- 
sons which  does  not  at  the  same  time  relate 
to  things. 

(2)  Personal  statutes  are  those  which  have 
principally  for  their  object  the  person,  and 
treat  of  property  only  Incidentally.  Such  are 
those  which  regard  birth,  legitimacy,  frte- 
dom,  the  right  of  instituting  suits,  majority 
as  to  age,  incapacity  to  contract,  to  make  a. 
will,  to  plead  in  person,  and  the  like.  A  per- 
sonal statute  is  universal  in  Its  operation, 
and  In  foree  everywhere. 

{?.)  Heal  statutes  are  those  which  have 
principally  for  their  object  property,  and 
which  do  not  speak  cf  jh  i  sons  except  in  re- 
lation to  property.  Story,  Confl.  Laws.  S  13. 
Such  are  those  which  concern  the  disposl' 
tion  which  one  may  make  of  his  property 
either  alive  or  by  testament.  .\  real  statute, 
unlike  a  personal  one.  Is  <  onflned  in  its  op- 
eration to  the  country  of  its  origin. 

STATUTE  FAIR.  In  English  law.  A  fair 
at  which  laborers  of  both  sezea  stood  and 
offered  tiieinselves  for  hire;  sometimes  call. 

ed,  also,  ".Mop." 

STATUTE  MERCHANT.  A  security  en- 
tered before  the  mayor  of  London,  or  some 

chief  warden  of  a  city,  in  pursuance  of  13 
Edw.  I.  St.  3.  c.  1.  whereby  ttie  lands  of  the 
debtor  are  conveyed  to  the  cr  alitor  till  out 
of  the  rents  a^d  profits  of  them  his  debt 
may  be  satisfied.  Cruise,  Dig.  tit  14,  f  7;  t 
Bl.  Comm.  160. 

STATUTE  OF  ALLEGIANCE  DE  FACTO. 
Act  11  Hen.  ViL  C.  1.  requiring  subjects  to 
give  their  allegiance  to  the  actual  king  for 
the  time  being,  and  protecting  them  in  so  do- 
ing. 

STATUTE  OF  DISTRIBUTION.  .\  statute 
I  regulating  the  distribution  of  the  estate  of 
Ian  intestate. 

'  STATUTE  OF  ELIZABETH.  St  13  Elis. 
ic.  5,  relating  to  fraudulent  conveyances. 


kjiu^cd  by  Google 


STATUTE  OF  FRAUDS 


(871) 


STAY  OF  EXECUTION 


STATUTE  OF  FRAUDS. 
SUtute  of." 


See  'Traudtr 


STATUTE  OF  USES.  See  "Um.** 

STATUTE  OF  WILLS.  Tho  statute  ^2 
Hen.  VIII.  c.  1,  by  which  the  right  ot  teata- 
mentary  disposal  of  propertsr  tn  lands  is 
created,  i  Bl.  Comm.  876. 

STATUTE  ROLL.  A  roll  upon  which  an 
English  statute,  after  receiving  the  royal  as- 
sent, was  formeiij  entered. 

STATUTE  STAPLE.  The  statute  of  the 
stai'!<-  I  27  Edw.  III.  St.  2)  confined  the  sale 
of  all  commodities  to  be  exported  to  certain 
towns  In  Bnsland.  ealled  "eataple"  or  ''sta- 
ple." where  foreigners  might  resort.  It  au- 
thorized a  security  for  money,  commonly 
called  "statute  staple."  to  be  taken  by  trad- 
ers for  the  benefit  of  commerce.  The  mayor 
of  the  place  Is  entitled  to  take  a  recognizance 
of  a  debt  in  proper  form,  which  has  tho 
eftect  to  convey  the  lands  of  the  debtor  to 
tbe  creditor  till  ont  of  the  rents  and  profits 
of  them  he  may  be  satisfied.  2  BL  Comm. 
180:  Cruise.  Dig.  tit  14,  i  10;  2  RoUe.  Abr. 
440;  Bsc  Abr.  'locution"  (B  1);  4  Inst 
288. 

STATUTI  (T.at.)  In  Roman  law.  Those 
advocates  whose  names  were  inscribed  in  the 
reiristers  of  matriculation,  and  formed  a 
IMtrt  of  the  college  of  advocates.  The  num- 
ber of  advocates  of  this  class  was  limited. 
They  were  distin.t^uishcd  from  the  supernu- 
meraries from  the  time  of  Coustantine  to 
Justinian.  See  Oalr.  Lex. 

STATUTORY  EXPOSITION.  When  t  e 
language  of  a  statute  is  ambiguous,  and  any 
subsequent  enactment  involves  a  particular 
interpretation  of  the  former  act,  it  la  said 
to  <  on  tain  a  statutory  exposition  of  the  for- 
mer act. 

STATUTORY  RELEASE.  A  conveyance 
which  superseded  the  old  compound  assur- 
ance by  lease  and  releapc.  It  was  created  by 
St  4  *  6  Vict  c.  21,  which  abolished  the 
lease  for  a  year. 

STATUTUM  (Lat.  utattiere.  to  establish). 

 In  the  Civil  Law.  Rstahllshed :  deter- 
mined. A  term  applied  to  Judicial  action. 
Dig.  60.  16.  46.  pr. 

 In  Old  English  Law.  A  statvite:  an  art 

of  parliament.   Fleta.  lib.  2.  c.  47.  §  10. 

STATUTUM  AFFIRMATIVUM  NON  DE- 
roflSt  communi  leg!.  An  alllmiatlve  sta'u'e 
does  not  take  from  the  common  law.  Jenk. 

Cent.  Cas.  24. 

1 

STATUtUM  DE  MERCATORIBUS.  The 

Statute  of  Acton  Bumell  (9.  n.) 

STATUTUM  EX  GRATIA  REGIS  DICU ! 

tur,  quando  rex  dignatur  cedere  de  Jure  suo 
regie,  pro  commode  et  quiete  pepuli  sui.  .-V 
statute  is  -aid  to  1)0  l)y  the  grace  of  the 
king  when  the  king  deigns  to  yield  some  por- 
ties  of  his  royal  rlghta  for  the  good  and  I 
gniet  of  his  pe<9le.  2  Inst  378.  i 


STATUTUM   QENERALITER   EST  IN- 

telligendum  quando  verba  statuti  sunt  spe- 
cialia,  ratio  autem  generalis.  When  the  words 
Of  a  statute  are  special,  but  tbe  reason  of  It 
general,  it  is  to  be  understood  generally.  10 

Coke.  101. 

STATUTUM  HIBERNIAE  OE  COHAE- 
redlbus.  St.  14  Hen.  in.  The  third  public 

act  in  the  statute  book.  It  has  been  pro- 
nounced not  to  he  a  statute.  In  the  form  of 
it,  it  appears  to  be  an  instruction  given  by 
the  king  to  his  Justices  in  Ireland,  directing 
them  how  to  proceed  in  a  certain  point  where 
they  entertained  doubt.  It  MM-ms  tlie  Jus- 
tices itinerant  in  that  country  bad  a  doubt, 
when  land  descended  to  sisters,  whether  the 
youHRer  sisters  might  to  hold  of  the  eldest 
and  do  homage  to  lier  for  their  several  por- 
tions, or  of  the  chief  lord,  and  do  hotnffg1» 
to  him;  and  certain  knights  had  been  sent 
over  to  know  what  the  practice  was  In  Eng- 
land in  such  S  cassk  I  ReevSb  Hist  8ds, 
Law,  299. 

STATUTUM  SESSIONEM.  In  old  BnC* 
lish  law.  The  statute  session;  a  meeting  In 
every  hundred  of  constables  and  household- 
ers, by  custom,  for  the  ordering  of  servants, 
and  debating  of  differences  between  masters 
and  aerraats,  rating  of  wages*  etc.  5  Blls. 

c.4. 

STATUTUM  SPECIALE  STATUTO  SPE- 
clali  non  derogat.  One  special  statute  does 
does  not  take  away  from  another  special  sta^ 
ute.  Jenk.  Cent  Cas.  199. 

STATUTUM  WALLIAE  (T.at.)  The  stat- 
ute of  Wales.  The  title  of  a  statute  passed 
In  the  twelfth  year  of  IMw  1.,  hviuK  a  sort 
of  constitution  for  the  principality  of  Wales, 
which  was  thereby,  in  a  great  measure,  put 
on  the  footing  of  England  with  reppert  to 
its  laws  and  the  administration  of  justice.  2 
Reeve.  Hist  Eng.  Law, 

STAY.  The  arresting  of  a  Judicial  proceed- 
ing or  process. 

STAY  LAWS.  Laws  suspending  remedies 

against  debtors.  They  are  adopted  during 
periods  of  financial  distress  or  depression. 
There  were  numerous  instances  In  acts 
passed  by  the  legislatures  of  the  American 
states  which  had  been  in  rebellion  against 
the  Union  during  the  few  years  which  en- 
sued after  the  war  of  the  rebellion  had 
closed. 

STAY  OF  EXECUTION.  An  arrest  of  the 
Issuance  of  execution  process  on  a  Judgment. 
It  may  be  by  direction  of  the  Judgment  cred- 
itor for  some  cause  which  he  coneelTes  to 
be  to  his  advantage,  or  it  may  be  by  compo- 
sition or  agreement,  or  it  may  be  by  way  of 
a  remedy  in  favor  of  the  Judgment  debtor, 
by  which,  on  the  giving  of  approved  .security 
usually,  the  issue  of  process  is  postponed 
for  a  time  flxfd  by  statute.    The  statutory 

stay  by  giving  security  is  the  most  com- 
monly observed,  and  is  the  one  to  which  tha 
term  usually  refers. 
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STAY  OF  PROCBEDINQ.  A  suspension  of 

proceedinKs  In  a  cauBe,  either  by  an  ordor 
of  the  court  in  the  cause,  or  by  some  pro- 
ccfMliup  siiih  as  (in  some  states)  an  apix-al 
which  operates  ipso  facto  as  a  suspensiou. 

STEALING.  This  term  Imports,  r.r  ri  t>r- 
mini,  nearly  the  same  as  larceny  (2  G. 
Greene  [Iowa]  311  ).  but  in  conunon  parlatice 
it  does  not  always  import  a  felony;  as,  for 
example,  yon  stole  aa  acre  of  my  land. 

In  slanflor  cases.  It  srctns  that  the  term 
"stealiiiK"  takes  its  comple.\ion  from  thf  sub- 
ject matter  to  which  it  is  applied,  and  will 
be  considered  as  intended  of  a  felonious 
BtealinK.  if  a  felony  could  have  been  com- 
mitted of  such  subject  matter.  Starklc. 
Sland.  A  I«  80;  12  Johns.  (N.  Y.>  239;  3  Bin. 
(Pft.)  646. 

STEALTH.   Theft  Is  so  called  by  Finch. 

"Stealth  Is  the  wronsjful  takini;  of  soods 
without  pretense  of  title."  Finch.  Law.  bk. 
8,  &  17. 

8TEELBOW  GOODS.  Tnstraneiits  of  hue- 
bftsdry.  cattic.  com.  etc..  di  ii^d  by  a  land- 
lord to  his  tenant  on  condition  that  the  like 
number  of  goods  of  like  quality  should  be 
returned  on  expiration  of  the  leaae.  Bell. 
Diet;  Stair.  Inst.  285.  §  81. 

STELLONAT^S.  In  civil  law.  A  name 
given  generally  to  all  apedes  of  frauds  eom- 

mittpd  in  making  contracts. 

This  word  is  said  to  be  derived  from  the 
Latin  ttellio,  a  kind  of  Heard  remarkable  for 

Its  cunning  and  the  change  of  its  color,  be- 
cause those  guilty  of  frauds  used  every  art 
and  cunning  to  conceal  (hem.  But  more  par- 
ticuiariy  it  was  the  crime  of  a  person  who 
fraudulently  asrigned,  sold,  or  engaged  the 
thing  which  he  had  before  assigned,  sold,  or 
engaged  to  another,  unknown  to  the  person 
with  whom  he  was  dealing.  Dig.  47.  2(i.  3; 
Code,  1).  34.  1;  Merlin.  Kepert.;  Civ.  Code 
La  art  2W<);  i  Brown,  Civ.  Law.  426. 

8TERBRECHE«  er  STREBRICH.  The 
breaking,  obstructing,  or  straitening  of  a 
way.  T^rmes  de  la  Ley. 

STERE.  A  French  measure  of  solidity, 
used  in  measuring  wood.  It  is  a  cuMc  me- 
ter. See  "Measure." 

STERILITY.  Barrenness;  Incapacity  to 
produi   a  <  bild.  It  It  curable  and  Incurable. 

See  "Impotence." 
Incapacity  of  the  male  to  impregnate,  or 

of  the  female  to  conceive,  when  copulation 
is  natural  and  complete.  Keysor,  Med.  Leg. 
Manual,  219. 

STERLING.  Current  money  of  Great  Brit- 
ain. Imt  aiicientlya  small  coin  worth  about  one 
penny,  and  so  called,  as  some  suppose,  be- 
cause it  was  stamped  with  tlH'  figure  ot  a 
small  star,  or.  as  others  suppose,  because  it 
was  first  stamped  in  England  In  the  reign  of 
King  .John  by  merchants  from  Germany,  call- 
ed "Esterlings."  "Pounds  sterling"'  originally 
Signified  so  many  pounds  in  weight  of  these 
coins.  Thus,  we  find  in  Matthew  Paris,  A. 


D.  1242.  the  e.xpression,  AccepU  a  rru>-  pro  tU 
priiilio  tredecint  lihras  e.<<triUnfjorum.  The  sec- 
ondary or  derived  sense  is  a  certain  value  in 
ciirr.  nt  nioin  y.  whether  in  coins  Ctt  Other 
currency.  Lowndes.  14;  Watts. 

STET  BILLA.  If  the  plaintiff  in  a  plaint 
in  the  mayor's  court  of  London  has  attached 
property  belonging  to  the  defendant,  and  ob- 
tained execution  against  the  gamlahee.  the 
defendant  if  be  wishes  to  contest  the  plaln- 
tiff  s  riaim.  and  obtain  restoration  of  his 
property,  must  issue  a  mire  facias  ad  dispro- 
bandum  deMtum.  If  the  only  question  to 
l>e  tried  is  the  plaintiff's  debt,  the  plaintiff, 
in  appearing  to  the  s-'ire  facias,  prays  stet 
h.lhi.  "'that  his  bill  on^'ir>al."  i.  c.  bis  origi- 
nal plaint,  "may  stand,  and  that  the  defend- 
ant may  plead  thereto."  The  actioo  then 
proceeds  in  the  usual  way  as  if  the  proceed- 
tngs  in  attachment  (which  are  founded  on 
a  tl  titlOttB  (1<  lauit  of  the  defendant  in  ap- 
pearing to  the  plaint)  had  not  taken  place. 
Brand.  For.  Attachm.  115,  and  forms.  See 
"AtUchmenL" 

STET  PROCESSUS  (LaL)   In  practice. 

.\n  order  made,  upon  proper  cause  shown, 
that  the  process  remain  stationary.  As. 
where  a  defendant,  having  become  insolvent, 
would,  by  moving  Judgment  in  the  case  Ol 
nonsuit,  compel  a  plaintiff  to  proceed,  the 
court  win,  on  an  affidavit  of  the  fact  of  ixb 
solvency,  award  a  ntet  proventm.  See  7 
Taunt  180;  1  CUt  Bnllm.  788;  10  Wentw. 
PI.  48. 

STEVEDORE.  .\  person  employed  In  lond- 
ing  and  unloading  vessels.  Me  ban  no  marl- 
time  lien  on  the  ship  for  wages.,  DunL  Adm. 
Prae.88. 

STEWARD  OF  ALL  ENGLAND.  In  old 
Ehiglish  law.  An  officer  who  was  invested 
with  various  powers,  and.  among  others.  It 
was  his  duty  to  preside  on  the  trial  of  peers. 

STEWS.  Tn  English  law.  Places  former^ 
ly  permitted  in  lOngland  to  wonif-u  of  pro- 
fessed lewdness,  and  who  for  liire 
prostitute  their  bodies  to  all  comera. 

niese  places  were  so  called  becnui 
dissolute  persons  who  visited  them  prepared 
themselves  by  bathing, — the  word  stews  b^ 
ing  derived  from  the  old  French  tituie^ 
stove,  or  hot  bath.  8  Inst  808. 

STIFLING  A  PROSECUTION.  .Xsireoing. 
in  consideration  of  receiving  a  pecuniary  or 
other  adrantage,  to  abstain  from  prosecM^ 
ing  a  person  for  an  offense  not  giving  rise 
to  a  civil  remedy,  e.  g..  perjury.  As  a  gen- 
eral rule,  such  an  agreement  invalidates  any 
transaction  of  which  it  forma  parL  6  Q.  B. 
308:  1  Cnmpb.  45;  L.  R.  1  H.  L.  900. 

STILLICIDIUM  (Lat.)    In  cl\il  law.  The 
rainwater  that  falls  from  the  roof  or  eaves 
I  of  a  house  by  scattered  drops.   When  it  is 
gathered  Into  a  spout  It  Is  called  fluiiien. 

Without  the  constitution  of  one  or  otb^r  of 
[  these  servitudes,  no  proprietor  can  build  so 
:  as  to  throw  the  rain  that  falls  from  his  house 
I  direetly  on  hia  neitfUwr's  groimda;  for  it  Is 
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a  reatrietlOB  upon  all  property,  nemo  poteat' 

immUtere  in  aUrnum  ;  and  he  who,  in  build- 
ing, l>rMdct  througbk  that  restraint,  truly 
builds  on  anotber  man's  property:  because 

to  whomsoever  the  area  belongs,  to  him  also 
belongs  whatever  is  above  It.  cujus  est  so- 
Jum,  rjuN  rst  Hsquf  ad  corliim.  3  Burge, 
Conll.  Laws,  405.  See  "Servitus;"  Inst.  3.  2. 
1;  Dig.  8.  3.  2. 

STINT.  The  proportionable  part  of  a  man's 
cattle  which  he  may  keep  upon  the  common. 
The  general  rule  is  that  the  commoner  shall 
not  turn  more  cattle  upon  the  common  than 
are  siiffli  icut  to  manure  and  stock  the  lami 
to  which  his  right  of  common  is  annexed. 
There  may  be  such  a  thing  as  common  with* 
out  stint  or  number;  but  this  is  seldom 
granted,  and  a  grantee  cannot  grant  it  over. 
8  BL  Gomm.  289;  1  Ld.  Raym.  407. 

•TIPENDtARV  E8TATE8.  BstatM  grant- 
ed \n  return  for  services,  generally  of  a  mil- 
itary kiiul.    1  Stcph.  Comm.  174. 

STIPENDIARY  MAGISTRATES.  In  Eng- 
lish law.  Paid  maglBtratea. 

STIPULATED  DAMAGE.  Ugotdatad  dam 
ase.  See  "Damages." 

STIPULATIO  (Lat.)  In  Honian  law.  A 
contract  made  in  the  following  manner,  viz.: 
The  person  to  whom  the  promise  was  to  be 

made  proposed  a  question  to  him  from  whom 
it  was  to  proceed,  fully  expressing  the  na- 
ture and  extent  of  the  engagement  and.  the 
question  so  proposed  being  answered  in  the 
affirmative,  the  obligation  was  complete. 

It  was  essentially  net  ess;n  y  that  both  par- 
ties should  speak  (so  that  a  dumb  man  could 
not  enter  Into  a  stipulation),  that  the  person 
making  the  promise  should  answer  conform 
ably  to  the  specific  question  proposed,  with- 
out any  material  interval  of  time,  and  with 
the  intention  of  contracting  an  obligation. 
No  consideration  was  required. 

STIPULATIO  AQUILIANA  (Lat.)  In  Ro- 
man law,  a  particular  application  of  the  stip- 
ulatio,  which  was  used  to  collect  together 
Into  one  verbal  contract  all  the  liabilities  of 
every  kind  and  quality  of  the  debtor,  with  a 
view  to  their  being  released  or  discharged 
hgp  an  oceepfilolfo,  that  mode  of  discharge 
being  applicable  only  to  the  verbal  contract 
Brown. 

STIPULATION.  A  material'  article  in  an 
agreement 

The  term  appears  to  have  derived  its 
meaning  from  the  use  of  stipuUitio  above 
jflven;  thovigh  it  is  applied  more  corrn  tly 
and  more  conformably  to  its  original  mean- 
ing to  denote  the  Inidstlng  upon  and  requir- 
ing any  particular  engagement.  2  Poth.  Obi. 
(Bvans  Ed.)  19.  It  is  commonly  applied  to 
agreements  between  counsel  In  req;»eet  to 

matters  of  proceeding. 

In  Admiralty  Practice.  .\  recognizance 
of  certain  pt  rsons  (called  in  the  old  law  fide 

fussors)  In  the  nature  of  ball  for  the  ap- 
pearance of  a  defendant  8  BL  Gomm.  108. 
These  stipulations  are  of  three  sorts,  jiame- 


ly:   Judicatum  Mlvi.  by  which  the  party  Is 

absolutely  Imund  to  pay  such  sum  as  may  be 
adjudged  by  the  court;  de  judiciu  sisti,  by 
which  he  Is  bound  to  appear  from  time  to 
time  during  the  pendency  of  the  suit,  and 
to  abide  the  sentence;  de  ratio,  or  dc  rato, 
by  which  he  engages  to  ratify  the  acts  of  his 
proctor.  This  stipulation  is  not  usual  in  the 
admiralty  courts  of  the  United  States. 

The  securities  arc  taken  in  the  following 
manner,  namely:  cunim  fide  ftissnria.  by 
sureties;  pignoroti  l  y  ilcposit;  juratoria^ 
by  oath, — this  security  is  given  wlir-u  the 
party  is  too  poor  to  find  sureties,  at  the  dls- 
cretion  of  the  court;  nude  proini.ssori  i.  by 
bare  promise, — this  security  is  unknown  in 
the  admiralty  courts  of  the  United  Statee. 
Hall.  Adm.  Prac.  12;  Dunl.  Adm.  Prac  160, 
151.   See  17  Am.  Jur.  51. 

STIPULATOR.  In  the  civil  law.  the  party 
who  asked  the  question  In  the  contract  of 

stipulation;  the  other  party,  or  he  who  an- 
swered, being  called  tht'  '  proini.ssor."  But, 
in  a  more  general  sense,  the  term  was  ap* 
plied  to  both  the  parties.  Calv.  Lex. 

STIRPES  (Lat.)  Descents.  The  root, 
stem,  or  stock  of  a  tree.  Figuratively,  it 
slgnillcs  in  law  that  person  from  whom  a 
family  is  descended,  and  also  the  kindred  or 
family.  See  "Per  Stirpes."  2  BI.  Comm.  800. 

STOCK.  The  capital  of  a  merchant  or 
tradesman,  including  his  money,  merchan- 
dise, and  credits.  See  "Capital."  The  goods 
and  warea  he  has  for  sale  and  tralile. 

 Of  Corporations.  The  amount  of  mon- 
ey or  property  subscril)ed  and  paid  in,  or 
agreed  to  be  paid  in,  by  the  shareholders. 
It  is  ordinarily  divided  into  equal  shares  of 
a  determined  value,  and  apportioned  among 
the  stockholders  in  proportion  to  the  amount 
which  they  have  paid  in,  or  for  which  they 
are  liable. 

Distinction  has  been  made  between  the 
capital  stock,  which  is  an  asset  of  the  cor- 
poration, and  the  shares  of  stock,  which  are 
the  property  of  the  several  ahareholdera  84 
Eng.  ft  Am.  Corp.  Caa.  228. 

STOCK  BROKER.    See  "Brokers." 

STOCK  EXCHANGE.  A  building  or  room 
in  which  stock  brokers  meet  to  transaet 
their  business  of  purchasing  or  aeUIng 
stoehs. 

An  association  of  stock  brokers  for  the 
purpose  of  transacting  their  business. 
In  large  dtlse,  the  stock  bnslnese  Is  trana* 

acted  through  the  medltim  of  the  members  of 
the  board  of  brokers.  This  is  an  association 
of  stock  brokers  governed  by  rules  and  regu- 
lations made  by  themselves,  to  which  all  the 
members  are  obliged  to  subject  themselves. 
Admission  is  procured  by  ballot,  and  a  mem- 
ber defaulting  in  his  obligations  forfeits  his 
seat.  A  regular  register  of  all  the  trans- 
actions is  kept  by  an  officer  of  the  associa- 
tion, and  questions  ai  ising  between  the  mem- 
bers are  generJily  lii  .  iiicd  by  an  arbitration 
committee.  The  official  record  of  sales  Is 
the  heat  evidence  of  the  price  of  any  ito<ft 
on  any  particular  day.  The  stocks  dealt  In 
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at  the  BMslont  of  the  boBrd  are  those  which 

arc  plafcd  on  tho  list  by  a  rc^iilm  \nU'  of 
the  association;  and  when  it  is  piopubed  to 
add  a  stock  to  the  liHt.  a  committee  is  ap- 
pointed to  examine  into  the  matter,  and  the 
l>oard  is  generally  guided  by  the  report  of 
mch  committee.  Sewell,  Bankr. 

STOCK  JOBBING.  A  fictitious  transac- 
tion in  stocks  by  way  of  speculation.  Also 
the  title  of  an  act  relating  to  such  traoaao- 
tions.  See  '*OambUiiK  Gontract.** 

STOCKS.  In  f  riniinal  law.  A  nia<  hine. 
commonly  made  of  wood,  with  holes  in  it. 
Id  which  to  confine  persons  accused  of  or 

gUlUy  of  crimp. 

It  was  used  either  to  confine  unruly  of- 
fenders by  way  of  security,  or  convicted 
criminals  for  punishment.  This  barbarous 
punishment  has  been  generally  abandoned  in 
the  United  SUtea. 

STOCKHOLDER.  The  holder  of  shares  of 
stock  in  a  corporation  or  Joint-stock  com- 
pany. 

STOP  ORDER. 

 In    English    Chancery    Practice.  An 

order  to  prevent  a  fund  in  court  from  being 
paid  oat  or  otherwise  dealt  with  without 
notice  to  a  claimant. 

In  Commercial  Usage.  An  order  to 
buy  or  sell  on  margins  and  close  out  at  a  set 
price.  Sea  under  "Qamblins  Ck>ntract." 

STOPPAGE  IN  TRANSITU.  A  resumption 
by  the  seller  of  the  pos8»-ssion  of  goods  not 
paid  for.  while  on  their  way  to  th<?  vendee, 
and  before  he  has  acquired  actual  possession 
of  them.   15  Me.  314. 

For  most  purjtosf^s,  the  possession  of  the 
carrier  is  considered  to  be  Uiat  of  the  buyer; 
but  hr  Ttrtue  ct  tbla  right,  whldi  is  an  ez- 
tenslou  of  the  Hgllt  of  lien,  the  vendor  may 
reclaim  the  possession  l)efore  they  reach  the 
vendee,  in  case  of  the  insolvency  of  the  lat- 
ter. 12  Pick,  (Mass.)  313:  4  Gray  (Mass.) 
8S6;  2  Calnes  (K.  T.)  98;  8  Mee&  ft  W.  341. 

To  give  a  riirht  of  stoppage  in  transitu,  the 
sale  must  have  been  on  credit,  but  the  giv- 
ing of  a  note  is  not  payment  unlesa  so 
agreed  (in  Me.  103).  the  buyer  must  be  In- 
wilvent.  aiui  such  Insolvency  must  have  been 
unknown  at  the  time  of  the  sale  (102  N.  C. 
390;  27  Barb.  £N.  Y.l  663).  and  the  goods 
must  be  In  transit,  i.  e..  they  must  not  have 
roiiie  into  tin'  arttial  or  conHtructlve  posses- 
sion of  the  buyer  (16  Neb.  614;  40  Iowa, 
627). 

STORES.  The  victuals  and  provisions  col- 
lected together  for  the  subsistence  of  a  ship's 
company,  of  a  camp,  and  the  like. 

Shops;  places  where  goods  are  kept  for 
sale. 

A  shop  Is  a  place  where  goods  are  sold  by 

retail,  and  a  store  a  placp  where  goods  are 
deposited.  Iiut  in  this  country  shops  for  the 
sale  of  goods  are  frequently  called  "stores." 

15  Gray  (Mass.)  197. 

8TOUTHRIEFF.  In  Scotch  law.  Former- 
ly thla  word  Included  In  Ita  signification 
STsry  qpeelea  of  theft  aeoompanlad  with  ylo* 


lenee  to  the  person;  but  of  late  ymn  It  has 

become  the  vox  signata  fnr  fnicible  and  mas- 
terful depredation  within  or  near  the  dwell- 
ing house;  while  "robbery"  has  been  more 
particularly  applied  to  violent  depredation 
on  the  highway  or  accompanied  by  house 
breaking.  AUa  Se.  Law,  227. 

STOWAQE.  In  maritime  law.  The  prop- 
er arranRoment  in  a  ship  of  the  different  ar- 
ticles of  wliich  a  ( argo  c  onsists,  so  that  they 
Biay  not  injure  each  other  by  friction,  or  ba 
dunaged  by  the  leakage  of  the  ship. 

STRADDLK.  Sea  "Gambling  Ooatnet** 

STRAMINCUS  HOMO.  ▲  man  of  straw. 

STRANDING.  In  maritime  law.  The  run- 
ning of  a  ship  or  other  vessel  on  shore.  It 

is  either  accidental  or  voluntary. 

Accidental  stranding  takes  place  where 
the  ship  is  driven  on  shore  by  the  winds  and 
waves. 

Voluntary  stranding  takes  place  where  the 
ship  is  run  on  shore  either  to  preserve  her 
from  a  worse  fate,  or  for  some  fraudulent 

purpose.  Marsh,  ins.  bk.  1,  c  12,  8  1. 

STRANGER.  A  person  lK>m  out  of  the* 
United  States;  but  iu  this  sense  the  term 
"alien"  Is  more  properly  applied  until  he  be- 
comes naturalized. 

A  penson  who  is  not  privy  to  au  act  or 
contract.  Example,  he  who  is  a  stranger  to 
the  issue  shall  not  take  advantage  of  the 
verdict.  Brooke,  Abr.  "Record."  pi.  3;  Viner. 
Abr.  1.  And  see  Oomyn,  Dig.  "Abatement" 
(H  54). 

When  a  man  undertakes  to  do  a  thlniu  and 

a  stranper  interrupts  him,  this  Is  no  excuse. 
Comyn.  Dig.  "Condition"  (L  14).  When  a 
party  undertakes  that  a  stranger  ahall  do  a 
certain  thing,  he  becomes  liable  as  soon  aa 
the  stranger  refuses  to  perform  IL  Bac  Abr. 
-Condltlonar'  (Q  4). 

STRATAGEIVI.  A  deception,  cither  by 
words  or  actions,  in  times  of  war,  in  order  to- 
obtain  an  advantage  over  an  enemy. 

Stratagems,  though  contrary  to  morality, 
have  been  justified  unless  they  have  been  ac- 
companied by  perfidy,  injurious  to  the  rigIHa 
of  humanity,  as  in  tb«'  '^tamplp  pr1v*»n  by 
Vattel  of  an  Knplish  triKatf.  which,  during 
a  war  between  F-'rancc  and  Kngland,  appear- 
ed oft  Calais  and  made  signals  of  dialreta 
in  order  to  allure  some  vessel  to  come  to  Ha 
reliff.  and  seized  a  shallop  and  its  crew  who 
had  generously  gone  out  to  render  it  assist- 
ance.  Vattel,  Droit  dea  Qeos,  Ihr.  2,  c  f. 
I  S  178. 

Sometimes  strata^cniK  are  employed  in 
making  contracts.  This  is  unlawful  and 
fraudulent,  and  avoids  the  contract.  See 
•Fraud." 

STRATOCRACY.  A  military  government ; 
government  1^  military  chieta  of  an  army. 

STRAW  BAIL.  Nominal  or  worthless  ball. 
Professional  sureties,  so  called,  it  is  said, 
from  an  ancient  custom  of  sn<di  persons  of 
wearlBS  •  ttiftw  about  tlieir  clettlni,  that 
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they  might  be  known  to  one  in  search  of 
bail. 

Common  bail  (q.  v.) 

STRAW  MEN.  Men  who  used  In  tomer 
days  to  ply  about  comtt  of  law,  so  called 

from  their  manner  of  making  known  their 
occupation  (i.  e.,  by  a  straw  in  one  of  their 
■hoes),  recognised  by  tbe  name  of  '^traw 
shoes."  An  advocate  or  lawyer  who  wanted 
a  convenient  witness  knew  by  these  signs 
wh'  it'  to  find  one,  ami  the  colloquy  between 
the  parties  was  brief.  "Don't  you  remem- 
berr'  said  tbe  advocate.  The  party  looked 
at  the  feSb  and  ^ave  no  rIkh;  but  the  fee 
Increased,  and  the  powers  of  memory  in- 
oreasad  wltb  It  **ro  be  sure  I  do."  "Then 
come  into  court  and  swear  it!"  And  straw 
shoes  went  into  court  and  swore  it.  Athens 
abounded  In  straw  sboea.  Quart  Rey.  zzzill. 
S44. 

STRAY.  See  "Estray." 

STREET.  A  public  thoroughfare  or  high- 
Way  in  a  city  or  village.  4  Serg.  A  B.  (Pa.) 
10«;  11  Barb.  (N.  T.)  m.  8«e  «*Hlgbway." 

STREIQHTEN.    In  tbe  old  books.  TO 

narrow  or  restrict.  "The  habendum  should 
not  streighten  the  devise."    1  Leon.  58. 

STREPITUS  (l^w  L^t.)  In  old  records. 
Batrepement  or  strip;  a  species  of  waste  or 
dofltmetlon  of  propwty.  Spelman. 

STRICT  CONSTRUCTION.  .\  nih-  of  ju- 
dicial interpretation  or  exposition  which  fol- 
lows closely  tbe  letter  of  tbe  statute  or  in- 
strument construed  disfavoring  any  exten- 
sion or  relaxation  of  it  by  implication,  favor, 
or  equity. 

STRICT  FORECLOSURE.  See  "Foreoto- 
nre." 

STRICT  SETTLEMENT.  A  sottlomont  of 
lands  to  the  parent  for  life,  and  after  his 
death  to  his  first  and  other  sons  in  tail, 
with  an  interposition  of  trustees  to  preserve 
tbe  contingent  remainders. 

STRICTISSIMI  JURIS  (Lat.  the  most 
Strict  right  or  law).  In  general,  when  a 
pen»n  receives  an  advantage,  as  the  grant 
of  a  license,  he  is  bound  to  conform  strictly 
to  the  exorcise  ol"  the  rights  Kiven  him  by  it. 
and  in  case  of  a  dispute  it  will  be  strictly 
construed.  See  8  Story  (U.  8.)  169. 

STRICTO  JURE  (Lat)  la  strict  law.  1 
Kent  Comm.  M. 

STRICTUM  JUS  (T.at.)  Mere  law.  la  Con- 
tradistinction to  equity. 

STRIKE.  Used  as  an  abbreviated  form  of 
"•triko  oot*'  or  *Mke  off."  as  a  moUon  "to 
■trika"  evldflaice. 

STRIKING  A  DOCKET.  In  English  prac- 
tice. Entering  the  creditor's  affidavit  and 
bond  In  bankruptcy.  1  Deac  Bankr.  106. 

STRIKING  A  JURY.  In  English  practice. 
'Whare,  for  nicety  of  tha  matter  in  diapnta. 


or  other  cause,  a  Hpccial  jury  is  nfrossary, 
upon  motion  aini  rule  granted  thereon,  the 
sheriff  is  to  attend  the  prothonotary  or  prop- 
er officer  with  the  book  of  freeholders,  and 
to  take  indifferently  forty-eight  of  the  prin- 
cipal .freeholders,  when  the  attorneys  on 
each  aide,  being  present,  are  to  strike  olf 
twelve  respectively,  and  the  remaining  twen- 
ty-four are  returned.  3  Bl.  Comm.  367.  Els* 
sen ti ally  the  same  pmctloe  prevaila  in  some 

of  the  states. 

STRIKING  OFF  THE  ROLt.  Disbarment 

STRONG  HAND.  The  words  "with  strong 
hand"  Imply  a  degree  of  criminal  force, 
whereas  the  words  vi  et  ariiiis  ("with  forre 
and  arms")  are  mere  formal  words  in  the 
aetlmi  of  trespass,  and  the  plaintiff  Is  not 
bound  to  prove  any  force.  The  statiites  re- 
lating to  forcible  entries  use  the  words  "with 
a  strong  hand,"  as  deseriblns  tliat  degree  of 
force  which  makes  an  entry  or  detainer  of 
lands  criminal.  See  "Forcible  Entry  or  Do> 
talBer." 

STRUCK.  In  pleading.  A  word  essential 
In  an  indictment  for  murder,  when  the  deatb 
arises  from  any  wounding,  beating,  or  bruHh 
ing.  1  Bulst.  1S4:  ^  CoVe.  ^22■.  2  Mod.  202; 
Cro.  Jac.  655 ;  Palmer.  282 ;  2  Hale,  P.  C.  184, 
186.  187;  Hawk.  P.  C.  bk.  2,  c.  23.  §  82;  1  Chit 
Grim.  Law.  •S48;  •  Bin.  (Pa.)  179. 

STRUCK  JURY.  A  ppeeial  Jury  obtatnod 
by  striking.    See  "Striking  a  Jury." 

STRUCK  OFF.  A  term  applied  to  a  casa 
which  the  court,  having  no  jurisdiction  over, 

and  not  being  able  to  give  judKnient.  order 
to  t>e  taken  off  the  record.  This  is  done  by 
an  mtry  to  that  eScet 

STRUCK    OFF.  or  KNOCKED  DOWN* 

Property  is  understood  to  be  "struck  ofT'  or 
"knocked  down"  when  the  auctioneer,  by  tbe 
fall  of  his  hammer,  or  by  any  other  audible 
or  visible  announcement,  signifies  to  the 
bidder  that  he  is  entitled  to  the  property  on 
paying  the  amount  of  his  bid,  according  to 
the  terma  of  the  sale.  7  Hill  (N.  Y.)  431, 
439. 

STRUMPET.  A  harlot  or  conrteean.  The 
word  waa  formarly  used  aa  an  addition. 

Jacob. 

STUFF  GOWN.  The  robe  of  barristers 
who  have  not  been  made  QUeen'B  OT  king's 

counsel.    See  "Silk  Gown." 

STUtTIFY  (LAt  stultun,  stupid).  To 
make  one  out  mentally  incapadtatod  for  tba 

performance  of  an  act. 

It  has  been  laid  down  by  old  authorities 
(LItt.  S  405;  4  Coke.  123;  Cro.  Eliz.  398) 
that  no  man  should  be  allowed  to  stultify 
himself,  i.  e.,  plei^  disability  through  men- 
tal unsoundness.  This-  maxim  was  soon 
doubted  as  law  (1  Hagg.  Ecc.  414;  2  Bl. 
Comm.  898).  and  baa  been  completely  oTer> 
tiirri'  d  M  Kent.  Comm.  451). 

STUtTILOQUIUIVI,  In  old  English  law. 
Vicious  or  disorderly  pleading,  for  which  a 
llaa  waa  InpoMd  lor  King  John,  sappossd 


Digitized  by  GoOglc 


STUPIDITY 


(876) 


SUBJECT 


to  be  the  orlslii  of  the  flnee  for  deoiiple«ler 
(q,  V.)  Crabbb  Hlat  Bng.  Jmw,  1S5. 

STUPIDITY.  In  medical  jurlsprudcnoe. 
That  state  of  the  mind  which  cannot  per- 
ceive and  embrace  the  data  presented  to  It 

by  the  sphspf.  an<!  tlirrpforo  the  stupid  per- 
son can.  in  gtMu  lal.  form  no  lorrect  judg- 
ment. It  is  a  want  of  the  perceptive  powers. 
Ray,  Mpd.  Jur.  c.  3,  S  40.   See  "Imbecility." 

STUPRUM  (Lat.)  In  Roman  law.  The 
orluilnal  .«oxual  IntercourHo  which  took  place 
between  a  man  and  a  .single  woiiiau.  maid,  or 
widow,  who  before  lived  honestly.  Inst.  4. 
18.  4;  Dig.  4S.  5.  6;  Id.  60. 16. 101;  1  Boot. 
Inst  Theolo.  ps.  8,  Quaest  8,  art  8,  p.  868. 

STYLE.  Ah  a  vt>rb.  to  <  all.  nam<'.  or  en- 
title one;  as  a  noun,  the  title  or  appellation 
of  a  person. 

The  names  In  which  a  cause  Is  entitled. 

SUA  8P0NTE  (Lat)  Of  his  or  its  own 

motion. 

SUAPTE  NATURA  (Lat.)  In  its  own  na- 
ture. Suapte  natura  stcriUa.  liarren  in  its 
own  nature  and  quality;  Intrinsically  bar- 
ren.  5  Maule  ft  S.  170. 

SUB  (Lat.)  Under;  upon. 

SUB  CONDiTIONE.  Upun  condition;  un- 
der condition. 

8UB  DISJUNCTIONE  (Law  Lat.)  In  the 
•Iternative.  Fleta,  lib.  2.  c.  60,  S  21. 

SUB  JUDICE  (L:it  )  T'nder  or  bpforo  a 
Judge  or  court;  under  judicial  eonsldcratiou; 
undetermined.  18  Bast,  409. 

SUB  MODO  (Lat.)  Under  a  qualification. 
A  legacy  may  be  given  tub  modo,  that  is, 
subject  to  a  condition  or  qualiflcation. 

SUB  PEDE  SIGILLI  (Lat.)  Under  the  foot 
of  the  seal;  under  seal.  This  expression  is 
used  when  it  is  reguired  that  a  record  should 
be  certlfled  under  the  seal  of  the  court 

SUB  POTESTATE  (Lat.)  Under  or  sub- 
Je4-t  to  the  power  of  another;  as,  a  wife  Is 
under  the  power  of  her  husband;  a  child  is 
subject  to  that  of  his  fMher;  a  slave  to  that 
of  his  ntaslar. 

SUB  SALVO  ET  8ECUR0  CONDUCTU. 
Under  safe  and.  secure  conduct  1  Strange. 
480.  Words  in  the  old  writ  of  habeas  oofpue. 

SUB  SILENTIO  (Lat)  Under  silence; 
without  any  notice  being  taken.  Sometimes 
passing  a  thing  sub  ailenlio  is  evidence  of 
consent 

SUBBPBRKCONCIUATIONIS  (Lat.)  Un- 
der thp  hope  of  reconcilement    2  Kent 

Comm.  127. 

SUB  8UO  PERICULO  (Law  Lat)  At  his 
own  risk.  Fleta,  lib.  8,  c  6,  }  5. 

SUBAQENT.  A  person  appoint cd  hy  an 
agent  to  perform  some  duty,  or  the  whole  of 
the  business  relatlns  to  his  agency.  See 
"Agent- 


BUB-BALLIVUS-  (Law  Lat)   In  oU 

lish  law.    An  under  bailiff;  i 
uty.    Fleta.  lib.  2.  c.  0,8,  5  2. 


SUBCONTRACT.  A  contract  by  one  who 
has  contracted  for  the  performance  of  labor 

or  porvice  with  a  third  party  for  the  whole 
or  part  performance  of  that  labor  or  servit  e. 
9  Meea  ft  W.  710:  3  Gray  (Mass.)  362;  17 
Wend.  (N.  Y.)  550;  22  Wend.  (N.  Y.)  39&; 
I  E.  D.  Smith  (N.  Y.)  716;  2  B.  D.  Smith  (N. 
Y.)  668.  See  "Omtraet" 

SUBDITUS  (Lat.)  In  oM  Kub'Iish  law.  A 
vassal;  a  dependent:  any  one  under  the 
power  9t  aaolher.  Spelman;  Bracton.  fOL 
418. 

SUBDIVIDE.  To  divide  a  part  of  a  thing 
which  has  already  been  divided.  For  ex- 
ample, when  a  person  dies  leaving  ehildrea, 

and  grandchildren,  the  children  of  one  of 
his  own  who  Is  dead,  his  property  is  divided 
into  as  many  shares  as  he  had  children,  in- 
eluding  the  deceased,  and  the  share  of  the 
deceased  is  subdivided  into  as  many  alMrea 
as  he  had  children. 

SUBDUCT.    In  English  probate  practleOb 

to  subduct  a  caveat  is  to  withdraw  it.. 

8UBHASTARE  (Lat.)  In  the  civil  Uw. 
To  sell  ai  pultlie  auction,  wtilch  was  dene 
sub  hasta,  under  a  spear;  to  put  or  Sell 

der  the  spear.   Calv.  Lex. 

SUBHASTATIO  (Lat)  In  the  civU  law.  A 
sale  by  public  auction.  Which  was  done  andw 

a  sjitar.  fix^d  up  at  thp  place  of  sale  as  a 
public  sign  of  it  Calv.  Lex.  The  Roman 
custom  of  setting  up  a  spear  at  an  auction 
seems  to  have  been  derived  from  the  cir- 
cumstance that  at  Qrst  only  those  things 
which  were  taken  in  war  were  sold  in  diat 
manner.   Adams,  Rom.  Ant.  59. 

SUBINFEUDATION.  The  act  of  an  Inferi- 
or lord  by  which  ho  carved  out  a  part  of  an 
estate  which  lu  in  id  of  a  superior,  and 
granted  it  to  an  Inferior  tenant  to  be  held  of 
himself. 

It  was  an  in  direct  mode  of  transferring 
the  flei.  and  resorted  to  as  an  artifice  to 
elude  the  feudal  restraint  upon  alienation. 
This  was  forbidden  by  the  statute  of  Qtiis 
Emptores.  18  Edw.  I.;  2  Bl.  Comm.  91;  8 
Kent  Oomm.  406. 

SUBJACENT  SUPPORT.  An  easement  of 
support  of  the  soil  as  against  an  adjoining 
tract  of  land,  so  that  the  dominant  tract 
shall  not  fall  in  by  reason  of  undermining 
or  withdrawal  of  support  from  beneath. 
Tiedemaa.  Real  Prop.  1  818;  M  Fla.  8L  488. 


SUBJECT. 

 In  Scotch 


Law.   The  thins  whl^  ii 

the  object  of  au  agreement 

in  Governmental  Law.  An  Indlvldoal 

member  of  a  nation,  who  is  subject  to  the 
j  laws.   This  term  is  uRed  in  contradisur.rtion 

to  "citizen,"  which  is  applied  to  the  same 
I  individual  when  considering  his  poUtioai 

rights. 

I    In  monarchical  coTemmeata,  hj  "■uhlsci'* 
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Is  meant  one  who  owes  permanent  allegiance 
to  the  monarch.   St^o  "Body  Politic;"  Qrecni. 

Ev.  S  28f^:   Phil.  Ev.  732.  uotc  1. 

SUBJECT  MATTER.  The  right  which  one 
party  claims  as  against  the  other,  and 
claims  the  judgment  of  the  court  upon.  41 
Mich.  93.  The  cause  of  action.  15  N.  Y. 
60t. 

SUBJECTION  (l.at.  sub,  under,  faeio.  to 
put.  throw).  The  obligation  of  one  or  more 
persons  to  act  at  the  discretion  or  according 
to  the  judgment  and  will  of  others.  Private 
•ubjection  is  subjection  to  the  authority  of 
private  persona.  Public  snhjection  la  iob- 
jeettOB  to  the  authority  ot  pahllc  peraona. 

8UBLATA  CAUSA  TOLLITUR  EFPEC 
tus.  Remove  the  cause  and  the  effect  will 
cease.   2  Bl.  Comm.  SOS. 

8UBLATA  VENERATIONE  MAQI8TRA- 
tuunii  reapublica  ruit.  The  crdiunonwcalth 
perishes^  if  respect  for  maglatrates  be  taken 
away.  Jenh.  Cent  Cas.  48. 

SUBLATO  FUNDAMENT©  CADIT  OPUS. 

Remove  the   fountlatifui,   ll>o   structure  OF 

■work  falls.    Jenk.  C<-Mt.  Cas.  lOH. 

SUBLATO  PRINCIPALI  TOLLITUR  AD- 

junctum.  If  the  principal  he  taken  away, 
the  adjunct  ia  also  taken  away.  Co.  Lltt 
889. 

SUBLEASE.  A  lease  by  a  tenant  to  au-| 
other  person  of  a  part  of  the  premises  held 

by  him.  or  a  part  of  his  term:    an  under 
lease,    if  the  whole  premises  l>e  let  by  the  , 
tenant  for  his  entire  term,  so  that  therp  is 
no  re  version  in  him.  it  is  not  a  suhlettins. 
but  an  assignment  of  his  lease. 

SUBMERGENCE.  The  sudden  disappear- 
ance of  riparian  lands  under  the  water, 
whereby  they  are  lost  to  the  owner.  See 
100  N.  Y.  4S4. 

SUBMISSION  (Lat.  mhmissio, — mh.  under, 
mitterc.  in  put. — a  puttini:  umlnr).  Used  of 
persons  or  things.  A  putting  one's  person  or 
property  under  the  control  of  another;  a 
yielding  to  authority.  A  citizen  is  bound  to 
submit  to  the  laws,  a  child  to  his  parents,  a 
guwrdlan  to  his  ward.  A  vl^r  may  enforce 
the  submission  nf  onpmy. 

-  —  In  Trial  Practice.  The  leaving  of  a 
canae  with  the  court  or  jury  for  decision. 

 ^To  Arbitration.   An   agreement  by 

which  parties  submit  a  matter  of  difference 
to  the  decision  of  one  or  more  arbitrators.  4 
N.  Y.  167. 

——To  Court.   Tills,  usually  known  as 

"submission  of  controversy."  is  the  submls- 
glon  of  an  agreed  statement  of  facts  to  the 
court,  without  trial  of  the  lesnes,  tor  a  de- 
cision thereon. 

SUBNERVARE.  To  hamstring  by  cutting 
the  sinews  of  the  legs  and  thighs. 

It  was  an  old  custom  tnri>'lrirrs  rt  impudt- 
cas  mulicrcs  suhnrrrarr.  Wharton. 


an.swcrs  of  the  prince  to  questlona  Whloh 

had  been  put  to  him  respecting  some  obscure 
or  doubtful  point  of  law.   See  "Rescript." 

SUBORN  (LaL  auboruurc,  from  sub,  under, 
and  omore,  to  prepare).   In  criminal  law. 

To  procure  another  to  commit  perjury. 
Steph.  Crim.  Law,  74.  Literally,  to  instruct 
one  privily,  or  in  an  underhanded  manner, 
what  to  say;  to  prepare  secratly.  or  under- 
hand; to  procure  unlawfully.  Sayer.  292. 
SuhDniiire  rst  quasi  subtus  in  aurc  ipsum 
male  ornaic,  to  suborn  is  to  instruct  one 
privily,  as  by  whispering  In  hla  ear,  with  a 
bad  design.  8  Inst  167. 

SUBORNATION  OF  PERJURY.  In  crim- 
inal law.  The  procuring  another  to  commit 
legal  perjury,  who,  in  consequen<e  of  the 
persuasion,  takes  the  oath  to  which  he  has 
been  Incited.  Hawk.  P.  C.  bk.  1.  c.  69.  §  10. 

SUBPOENA  {L&L  sub,  under,  povMu,  pen- 
alty). 

 In  Practice.   A  process  to  cause  a  wlt^ 

ness  to  appear  and  give  testimony,  command- 
ing him  to  lay  aside  all  pretenses  and  ex- 
cuses* and  appear  before  a  court  or  magis- 
trate therein  named,  at  a  time  therein  men- 
tioned, to  testify  for  the  party  named,  under 
a  penalty  therein  mentioned.  This  is  called 
distinctively  a  subpoena  ad  tettifteandum. 

A  subpoena  (luvrs  tcrnm  is  oi;f  whereby 
the  witness  is  commanded  to  bring  with  him 
books  or  papfMs  in  his  possession  or  under 
his  control,  to  produce  the  same  in  evidence. 

 In  Chancery  Practice.  A  mandatory 

writ  or  process  directed  to  and  rrqtiiring  one 
or  more  persons  to  appear  at  a  time  tu  come 
and  answer  the  matters  charged  ^g^^n^  him 
or  them.  The  writ  of  subpoena  was  origi- 
nally a  process  in  the  ( ourts  of  common  law 
to  enforce  the  attcnf1ari'<  of  a  witness  to 
give  evidence;  but  this  writ  was  used  in  the 
court  of  chancery  for  the  same  purpose  as  a 
citation  in  the  courts  of  <  ivll  ar.d  canon  law, 
to  compel  the  appearance  of  a  defendant, 
and  to  oblige  him  to  answer  upon  oath -the 
allegations  of  the  plaintiff. 

It  was  invented  by  John  Waltham,  liibhop 
of  Salisbury,  and  chaiic»^llor  to  Itii  hard  II., 
under  the  authority  of  the  statutes  of  West> 
minster  TT.  and  18  EMw.  I.  c  84.  which  en- 
abled him  to  devise  new  writs.  Cruise.  Dig. 
tit.  11,  c.  1,  §9  1217.  See  Viner.  Abr.;  1 
Swanst  SOS. 

8UBREPTI0  (Lat)  fa  dvll  law.  Obtain- 
ing gifts  of  escheat,  ete.,  from  the  king  by 
concealing  the  truth.  Boll,  Diet.;  Calv.  Lex. 
*^ubripere.*' 

SUBREPTION.  In  French  law.  The  fraud 

committed  to  obtain  a  pardon,  title,  or  grant* 

by  alleging  farts  (  ortrnry  to  truth. 

SUBROGATIO  EST  TRANSFUSIO  UNI- 
us  creditoris  in  alium,  eadem  vel  mitiori 
conditione.  Subrogation  is  the  substituting 
one  creditor  In  the  place  of  another  In  the 
same  or  a  better  condition.  Merlin.  Quest, 
de  Droit.  "Sulimujif ion." 


8UBN0TATI0N8  (Lat)  In  civil  law.  The!    SUBROGATION.   The  subsUtution  of  an- 
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other  person  in  the  place  of  a  claimant,  to 
whose  rights  he  succeeds  in  relation  to  the 

claim.  That  change  which  puts  another  per- 
son in  the  place  of  the  cr^itor,  and  which  ■ 
makes  the  right,  the  mortgage,  or  the  se- 
curity which  the  creditor  has  pass  to  the ' 
person  who  is  subrogated  to  him, — that  Ib  to 
say,  who  enters  into  his  right.  Domat,  Civ. 
Law.  pt.  i.  lib.  iii.  tit.  I.  §  vl. 

It  is  a  legal  fiction  hy  force  of  wliich  an 
obligation  extinguished  by  payment  made  ! 
by  a  third  party  is  considered  as  continuing 
to  sabalst  for  the  beneftt  of  this  third  per- 
son, who  makes  but  one  and  the  same  per- 
son with  the  creditor  iu  the  view  of  the 
law.  Subrogation  is  the  act  of  patting  one 
thing  in  place  of  another,  or  one  person  in 
place  of  another.  Guyot,  Rep.  Univ.  "Sub- 
rogation." s  u. 

Subrogation  gives  to  the  substitute  all  the 
rights  of  the  party  for  whom  he  is  suBsti- 
tuted.  1  Md.  Ch.  '2'>'i.  Among  the  earlif-r 
<:ivil-law  writers,  the  term  seems  to  have 
been  used  synonymouily  with  "eiihatitu- 
tion:"  or,  rather,  "substitution"  included 
"subrogation,"  as  well  as  its  pn-scnt  more 
limited  signification.  See  Domat,  Civ.  I^aw, 
pasrim;  Poth.  Obi.  passim.  The  term  "sub- 
stitution" is  now  almost  altogether  confined 
to  the  law  of  devisee  and  chancery  practice. 
See  "SubstltuUon." 

The  word  "subrogation'*  is  originally 
found  only  in  flit-  livil  law.  and  has  been 
adopted,  with  the  doctrine  itself,  thence  into 
equity.  It  is  an  equitable  doctrine  (3  Ired. 
Eq.  [N.  C.|  38t>).  but  in  the  law.  as  disUn- 
gtifshed  from  equity,  it  hardly  appears  as  a 
term,  except  perhaps  in  those  states  where, 
.as  in  Pennsylvania,  equity  is  administered 
through  the  forma  of  law,  and  those  where 
the  tliptinction  between  legal  and  equitable 
reniciilHS  has  l>een  abolished.  There  the 
term  'subrogation,"  adopted  from  the  Roman 
law,  has  of  late  years  come  into  quite  general 
use.  6  Pa.  St.  504.  The  equitable  doctrine  of 
marshalling  assets  is  plainly  derived  from 
ttie  Roman  law  of  subrogation  or  substitu- 
tion; and  although  the  word  Is,  or,  rather, 
has  been,  used  sparingly  in  the  common  law. 
many  of  the  doctrines  of  subrogation  are 
fkmlliar  to  the  oourta  of  omnmon  law. 

Subropa,tion  differs  from  cession  in  this, 
that  while  cession  only  substitutes  the  one 
to  whom  the  debt  is  ceded  in  place  of  the 
coder,  in  subrogation  the  debt  would  liave 
heoome  extinguished  hut  for  the  effect  of 
the  sulinit':ation:  and  also  brrause.  although 
subrogation  supposes  a  change  in  the  person 
of  the  creditor,  it  does  not  imply  novation; 
but.  through  the  fiction  of  the  law.  the  party 
who  is  ijuhrogated  is  considered  as  making 
only  one  and  the  same  person  with  the  cred- 
itor, whom  he  succeeds.  Masse,  Dr.  Comm. 
•"Payment  In  Subrogation." 

It  is  one  thing  to  decide  that  a  surety  is 
entitled,  on  payment,  to  have  an  assignment 
of  the  debt,  and  quite  another  to  decide  that 
he  Is  entitled  to  be  subrogated  or  substituted 
as  to  the  equities  and  securitieB  to  the  place 
of  the  creditor,  as  again.st  ihv  debtor  and 
his  cosureties.  Story,  Eq.  Jur.  S  493,  note; 
2  HcLean  (U.  8.)  461;  1  Dev.  (N.  a)  187. 


The  legal  subrogation  of  the  civilians  is 
generally  Intended  by  the  term  "subroga- 
tion." Some  original  interest  is  essentia! 
I  to  entitle  one  to  subrogation.  Thus,  a  surety 
paying  the  debt  la  subrogated  to  the  rlgfeibi 
of  the  creditor  against  the  principal  (23 
Minn.  74;  28  X.  Y.  271).  and  the  holder  of 
a  lien  who  pays  a  prior  lien  is  subrogated  to 
the  rights  of  the  lienholder  whom  he  pays 
(2  Allen  [Mass. J  111) ;  but  a  mere  stranger 
or  volunteer  paying  a  debt  has  no  riglkt  to 
subrogaUon  (93  N.  Y.  235;  76  Va.  262). 

 in  the  Civil  Law.  Subrogatkm  of  par* 

sons  Is  of  three  sorts: 

.First,  the  canonists  understand  by  subro- 
gation the  succesaion  of  a  priest  to  the  rights 
of  action  of  the  occupant  of  a  benefice  who 
has  died  during  a  suit  Guyot,  Rep.  Univ. 
"Subrogation  of  Persons,"  9  1. 

Second,  the  second  sort  arose  from  a  local 
custom  of  the  Bourbonnais.  and  had  for  Its 
object  the  protection  of  tlie  (lt'})tnr  from  the 
effects  of  collusiou  on  the  part  of  the  at- 
taching creditor. 

Third.  snl>rogation  in  fact  to  aliens  a' -! 
pledgees,  which  is  only  tlie  change  of  one 
creditor  for  another.  See  Guyot,  Qt  mpra, 
and,  also.  Masse.  Or.  Comm. 

Nearly  all  the  Instances  in  which  the  com- 
mon law  has  adopted  the  doctrines  of  sub- 
rogation have  arisen  under  this  latter  class. 

Subrogation  Is  either  legal  or  conventional. 
I.*gal  subrogation  is  tliat  r.'>tilting  h> 
operation  of  law  from  the  satisfying  of  a 
claim  as  to  which  the  person  msMiig  psy*- 
ment  has  some  original  privUogie.  14  dL 
565. 

Conventional  subrogation  results,  as  its 
name  indicates,  from  the  agreement  of  the 
parties,  and  can  take  effect  only  by  agree- 
:  n)Hiit.  This  agreement  is.  of  course,  with 
the  party  to  be  subrogated,  and  may  be  ei- 
th^  ^  tlw  debtor  or  creditor.  Ctr.  Code 
La.  1249. 

Thus,  it  may  happen  when  the  creditor  re- 
ceiving payment  from  the  third  person  sub- 
rogates the  payor  to  his  right  against  the 
debtor.  This  must  happen  by  express  agree- 
ment; but  no  foriiiJil  words  are  required 
This  sort  of  subrogation  onlv  takes  place 
where  there  is  a  payment  of  the  debt  by  a 
third  party. — not  where  there  Is  an  assign 
ment,  in  which  case,  subrogation  results 
from  the  assignment. 

This  principle  is  recognized  by  the  com- 
mon law  in  cajjes  where,  upon  payment,  the 
securitit  are  transferred  to  a  party  having 
an  interest  in  the  payment.  Or,  in  case  Uie 
debtor  borrows  money  from  a  third  party  to 
pay  a  debt,  he  may  subrogate  the  lender  to 
the  rights  of  the  creditor;  for  by  this  change 
the  rights  of  the  other  creditors  are  not  in- 
juriously affected.  To  make  this  mode  of 
subrogation  valid,  the  borrowing  and  dis- 
charge must  take  place  before  a  notary.  In 
the  borrowing,  it  must  be  declared  that  the 
money  has  been  borrowed  to  make  payment 
and  In  the  discharge,  that  It  has  been  made 
with  money  furni^ed  by  the  creditor. 
Masse.  Dr.  Oomm.  Ub.  5,  tit  1,  a  S,  II 1, 1. 

SUBROQCE.  A  penoD  who  It  a«bra«ift> 
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SUBSTITUTBD  'SBRVICB 


ed;    one  who  sik  rr-f-ds  tO  the  rigbtS  Of  Ml* 
other  by  Bubrogatlon. 

SUBSCRIBING  WITNESS.  One  who  sub- 
scribes his  namt'  to  a  writing  in  order  to  be 
able  at  a  future  time  to  prova  Its  da«  MMU- 
tlon;  an  attesting  witneaa. 

In  order  to  make  a  good  ralwerlliing  wit- 
ness, it  is  rcquisitf  he  should  sif^n  his  name 
to  the  instrument  himself,  at  the  time  of  its 
■  ezeeutlon.  and  at  the  request  or  with  the  as- 
Bent  of  the  party.  6  Hill  (N.  Y.)  303;  11 
Meea.  &  W.  168;  1  Oreenl.  Ev.  (4th  Ed.)  § 
56to;  6  Watts  (Pa.)  899. 

8UB8CRIPTI0   <Lat   from  aubtcHbere) . 

In  the  civil  law.    A  writinp  under,  or  un- j 
derwriting;  a  writing  of  the  name  u.ider  i 
or  at  the  bottom  of  an  instrument  by  way  j 
of  attestation  or  ratification;  subscription. 
The  subscriptio  testium  (subscription  of  wit- 
nesst'S »   wa.s  oiu-  of  tlic  foi-nialitirs  in  the 
execution  of  wills,  being  required  by  the 
Imperial  constitutions  In  i^ddltion  to  the 
■seals  of  the  witnesses.  Inst.  2.  10.  ^. 

That  kind  of  imperial  coustitutiun  which 
was  granted  in  answer  to  the  prayer  of  a 
petitioner  who  was  present  Calv.  Lex. 

SUBSCRIPTION  (Lat.  »uh,  under,  sciho. 
to  write).  The  placing  a  signature  at  the 
bottom  of  a  written  or  printed  engagement, 
or  it  is  the  attestation  of  a  witness  by  so 
writing  liis  naiut-;  but  it  has  been  holden 
that  the  attestation  of  an  illiterate  witness 
by  making  his  mark  is  a  sufficient  subscrip- 
tion. 7  BiDg.  457:  S  Ves.  Sr.  464;  1  Atk.  177; 
1  Ves.  Jr.  11;  8  P.  Wttla  868;  1  Vea.  ft  B. 
.898. 

"Subncrlbe."  according  to  both  Its  popular 

and  literal  signification,  requires  a  signature 
.  at  the  end  of  a  document.   4  Colo.  282. 

The  act  l»y  which  a  person  contracts,  in 
writing,  to  furnish  a  sum  of  money  for  a 
particular  purpose;  as.  a  sabeerlptt<m  to  a 
charitable  institution,  a  subscription  for  a 
book,  for  a  newspaper,  and  the  like. 

SUBSCRIPTION  LIST.  A  list  of  subscrlb- 
•  ers  to  some  agreement  with  each  other  or  a 
tblid 


8UB8ELLIA  (Lat  from  mft.  under,  and 

sella,  a  seati.  In  the  Roman  law.  Lower 
seats  or  l>enches,  occupied  Iry  the  judtccs 
(judges  or  Jurors),  and  by  inferior  magis- 
trates when  they  sat  in  Judgment,  as  dls- 
tlngulslied  from  the  tribunal  of  tiie  pnwfor. 
Calv.  Lex.;  Bndaeas. 

SUB8BQUEN8  MATRIMONIUM  TOLLIT 
peeeatum  praecedens.  A  stibsequent  mar- 
riage tof  the  parties)  removes  a  previous 
lanlt,  i.  e..  previous  illicit  intercourse,  and 
Isf^tlmates  the  offspring.  A  rule  of  Roman 
law. 


levied  on  every  subject  of  ability,  according 
to  the  value  of  his  lands  or  goods.  Jacob. 
 in  International  Law.  Hie  assistance 

given  In  money  by  one  nation  to  another  to 
enable  it  the  better  to  carry  on  a  war.  when 
such  nation  does  not  join  directly  in  the 
war.   Vattcl,  liv.  3.  §  82.    See  "Neutrality." 

SUB8IGNARE  (Lat.  from  nub,  under,  and 
signare,  to  seal  or  sign).    In  the  civil  law. 

To  undersiRn;  to  subscribe.  Accordinir  to 
the  strict  etymology,  to  seal  under,  or  seal. 
But  tbe  word  is  said,  in  the  Digests,  to  have 

been  used  amouK  the  ancient  Romans  in  the 
sense  of  "writing.'  t<ub.sifjfial  uin  dicitur 
quod  ab  aliguo  subscriptum  eat.  nam  veteres 
subaigntUionis  verba  pro  adscriptione  uti 
solebant,  that  is  said  to  be  undersigned 
whii  h  is  undr rwritten  by  any  one.  for  the 
ancients  were  accustomed  to  use  the  word 
subsignatio  for  adscripii',.  Dig;  60.  16.  39. 
Some  copies  of  the  Digests  have  Stt6«crip* 
tione  in  place  of  adsrriptione. 

SUBSTANCE   (Lat.  under,  stare,  to 

stand).  That  which  is  essential.  It  Is  nied 
in  opposition  to  form. 

It  Is  a  general  rule  that  on  any  tssne  It  Is 

sufficient  to  prove  the  .'-•iibstance  f  tlie  is- 
sue. For  eicample,  in  a  case  wltere  the  de- 
fendant pleaded  payment  of  the  principal 
sum  and  all  Interest  due.  and  It  appeared  in 
evidence  that  a  gross  Fum  was  paid,  not 
amounting  to  the  full  Interest,  but  accepted 
by  the  plaintUI  as  full  payment,  the  proof 
was  held  to  be  snffldent.  2  Strange.  690;  1 
Phil.  Ev.  IGl. 

It  is  also  used  in  the  sense  of  "property." 
Oowp.  807. 

8UB8TANTIve  LAW.    That  portion  of 

the  body  of  the  law  whi(  h  contains  the 
rights  and  duties  and  tlie  regulations  of 
government,  as  opposed  to  that  part  which 
contains  the  niles  and  remedies  by  which 
the  substantive  law  is  aiiniinistered.  The 
latter  is  called.  In  opposition  to  "substantive 
law,"  the  "adjective  law."  or  the  "remedial 
law."  The  exact  bonndary  between  the  two 
is  difTicult  of  deflnitlon.  and  has  been  the 
cause  of  much  learned  discussion. 

SUBSTITUTE  (Lat.  iiuMUutu»).  One 
placed  under  another  to  transect  btislness 

for  him.     In  letters  of  attorney,  power  is 
generally  given  to  the  attorney  to  nominate, 
and  appoint  a  substitute. 

Without  such  power,  the  authority  given 
to  one  person  cannot.  In  general,  be  dele- 
gated to  another,  because  it  is  a  personal 
trust  and  confidence,  and  is  not.  therefore, 
transmissible.  The  authority  is  given  to 
him  to  exercise  his  judgment  and  discretion, 
;uid  it  cannot  l»e  .said  tlial  the  trust  and  con- 
(idence  reposed  in  him  shall  be  exercised  at 
the  discretion  of  another.  2  Atk.  88;  2  Vea 
Jr.  645.  But  an  authority  may  be  delegated 
to  another  when  the  attorney  has  express 
power  to  do  so.  Bunb.  166;  T.  Jones,  110. 
See  Story.  Ag.  Sfi  13.  14.  When  a  man  ^ 
drawn  into  the  militia,  he  may  in  some 
hire  a  substitute. 


SUBSIDY.  A  legislative  grant  of  money 
In  aid  of  a  private  enterprise  deemed  to  inro- 
mote  the  public  welfare. 

In  English  Law.  An  aid,  tax,  or  trib- 
ute granted  by  parliament  to  the  king  for 
the  urgent  occasions  of  the  kingdom,  to  be  i    SUBSTITUTED  SERVICE.  See  "Service." 
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SUCCESSION 


SUBSTITUTES.  In  Stotrh  law.  Where! 
an  estate  is  sett.ed  on  a  long  series  of  heirs,  ' 
substituted  one  after  another,  in  tailzie,  the  I 
person  flrst  called  In  the  tallsies  is  the  in- 
stitute; the  rest  the  heirs  of  tailzie,  or  the  ' 
BubBtitutes.  Ersk.  Inst.  3.  8.  8.  See  "Tall 
2ie."  , 

SUBSTITUTiO  (Uit.  trom  MututtUueie,  to  | 
sutMBtitute).  A  patting  of  one  person  In  the  j 

place  of  another. 

 In  the  Civil  Law.    The  appuinintent 

of  one  person  as  heir  in  p'.acf^  of  another.] 
in  the  event  of  the  first  not  taking  the  in- 
heritance. As.  »f  We  haeres  non  erit.  ille  | 
haerts  csto.  if  ^n^h  a  one  will  m-t  h  >  heir, 
let  such  a  one  be  heir.  Inst.  2.  l.'i.  pr.  And 
a  testator  might  appoint  one  heir  after  an- 
other in  this  way.  to  what  extent  lie  pleased 
(irt  quantum  retit  testator  tiibttitvere  p<h 
tfs!).  wlu(  h  was  called  making  several 
grades  of  heirs  (plurea  gradus  haert'dum) , 
the  person  last  named,  without  further  al- 
ternative, being  termed  "necessary  heir" 
{necessariua  hncrcs),  or  heir  at  all  events. 
Id. 

SUBSTITUTIO  HAEREDiS  (Lat.)  In  Ro- 
man law.  it  was  competent  for  a  testator, 
after  Instituting  a  heeret  (called  the  "haeres 

iii.<ititut>i>t" ) .  to  snbhtitiite  another  (called 
the  "hiK  irs  \ ,:hst ihi I !■  s"  \  in  his  plat  e  in  a 
certain  t-veiit.  If  thf  ev<  i  t  upon  which  the 
substitution  was  to  take  effect  was  the  re- 
fusal of  the  Instittited  heir  to  accept  the  in- 
heritance at  all.  then  the  siih.Htitution  was 
called  "rulgtris"  (or  lomtiion);  but  If  the 
event  was  the  death  of  tin  infant  (pufiillmt) 
after  acceptance,  and  before  attaining  his 
majority  (of  fourteen  years  if  a  male,  and 
of  tw.  lv.'  y.ar.<  if  a  female),  then  the  eub- 
Btltutiun  was  culled  "jiti  pillar  is"  (or  for 
minors).  Brown. 

SUBSTITUTION  (I.at.  *iiMf(f«fio).  In  civ- 
il law.  The  i)iittinp  of  one  person  in  Ilie 
place  of  another,  so  that  he  may,  in  default 
of  ability  in  the  formor.  or  after  htm,  have 

the  benefit  of  a  devin'  or  If'KUry. 

Dire.  t  subf-tituf ion  i.s  merely  the  institu- 
tion of  a  second  b'Kate<-  in  case  the  first 
should  be  either  incapable  or  unwilling  to 
accept  the  legacy;  for  example.  If  a  testator 
slioti'd  give  to  A.  his  estate,  but  provides 
iliat.  in  case  he  cannot  legally  receive  it,  or 
he  willfully  refuses  it.  it  shall  go  to  B. 

Fidei  commissary  substitution  is  that 
which  takes  place  when  the  person  substi- 
tuted is  T  ot  to  re.  plve  the  legacy  until  aft.'r 
the  first  legatee,  and.  consequently,  must  re- 
ceive the  thing  bequeathed  from  the  hands 
of  the  latter;  for  example,  I  institute  A.  my 
heir,  and  I  request  that  at  his  d.  atb  he  shall 
df 'ivci  my  cession  to  H.  Merlin.  Repert.; 
5  Touliier,  Dr.  Civ.  14.   See  "Subrogation." 

SUBSTITUTIONAL,  or  8UBSTITUTI0N- 
ary.   Where  a  will  contains  a  Kif  of  prop- 
erty to  a  clats  of  persoi's.  with  a  >  : au.se  pro  ^ 
vldlng  that,  on  the  death  of  a  n  ember  of  the  j 
class  before  the  ppriod  of  dirtribiitlon.  hiS' 

;*-iMe  is  to        to  lii-  f  ."'K'.  if  a-  y.  .-o  as  to 
substitute  thcni  for  hini,  the  gift  to  the  issue  i 


is  said  to  bf  Hiibstitutional  or  substitution- 
ary. A  bequest  to  such  of  the  children  of  A. 
as  shall  be  living  at  the  testator's  death. 

with  a  direction  that  the  issue  of  such  as 
shall  have  die.l  shall  taiie  tlie  shares  which 
their  parents  w.  iil.l  have  taken,  if  living  at 
the  testator's  death,  is  an  example.  Under 
such  a  gift,  the  issue  of  children  dead  at  the 
date  of  the  wiH  cannot  take  anything.  2 

.Jarni.  Wills,  771  et  seq. 

SUBSTITUTIONARY  EXECUTOR.  A  per- 
son nominated  by  the  testator  to  be  execu- 
tor in  the  event  that  the  person  primarily 
nominated  shall  fall  to  qualify  or  oease  to 
act 

SUBSTRACTION.  In  French  law.  The 
act  of  taking  something  fraudulently,  it  is 
generally  applied  to  the  taking  of  the  goods 

of  the  estate  of  a  deceased  person  fraudu- 
lently.   See  "Expilation." 

SUBTENANT.  An  undt-r  tenant. 

SUBTRACTION  (Lat.  suit,  away.  Iraho.  to 
draw).  The  a  t  of  withholding  Or  detaining 

anything  unlawfully. 

SUBTRACTION  OF  CONJUGAL  RIGHTS. 

The  act  of  a  husband  or  wife  living  sepa- 
rately  from   the  other   without  a  lawful 

l  ause.    :i  HI.  ronini.  1)4. 

SUBVAS80RES  (L4kw  Lat)  In  old  Scotch 
law.  Base  holders;  Inferior  holders;  they 
who  held  their  lands  of  knights.  Skene  de 

Verb.  Kipn. 

8UCCESSI0  (Lat.)  In  the  civil  law.  A 
coming  in  place  of  another,  on  his  decease; 
a  coming  into  the  estate  which  a  deceased 
person  had  at  the  time  of  his  death.  This 
was  either  by  virtue  of  an  express  aiipoi:it- 
raent  of  the  deceased  person  by  his  will  (ex 
testamento) .  or  by  the  general  appointment 
of  law  in  case  of  intestacy  [ab  intestato). 
Inst.  2.  9.  7;  Heinec.  Elem.  Jur.  Civ.  lib.  2, 
Ut.  10;  Id.  lib.  3.  tit.  13. 

SUCCESSION. 

 in  Louisiana.  The  right  and  trans- 
mission of  the  rights  and  obligations  of  the 

deceased  to  his  lH*fr.«.  The  estate,  rlchts, 
and  charges  wlil'  h  a  person  leaves  aft.'r  his 
death,  wli.  th.T  the  projierty  exceeil  the  eh;u- 
ges,  or  the  charges  exceed  the  property,  or 
whether  he  has  left  only  charges  without 
proi)erty  Tb.-  Kuccession  not  only  includes 
the  rights  au.l  obligatior.s  of  the  deceased 
as  they  exist  at  the  time  of  his  death,  but 
all  that  has  accrued  thereto  since  the  open- 
ing of  the  succession,  as  also  of  the  new 
charRes  to  whi.  b  it  becomes  stibject.  That 
right  by  which  the  heir  can  take  possession 
of  the  estate  of  the  deceased,  such  as  It 
may  be. 

(1>  Irregular  succession  Is  that  which  Is 

"staMi.-li  ■!  by  law  in  favor  of  eertain  per- 
■-^ons.  or  of  the  state  in  default  of  heirs,  ei- 
ther legal  or  Instituted  by  testament. 

(2>  Legal  succession  is  that  which  Is  es- 
tab'Ished  In  favor  of  the  nearest  relations  of 
the  debased. 

(3)  Testamentary  succession  is  that  which 
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results  from  the  constitution  of  the  beir,  J 

contained  in  a  testament  executed  In  the 
form  prescribed  by  law.  See  "Heir;"  "De- 
■cent;"  Poth.  des  Saeeen.;  Toulller.  Dr. 
Civ.  lib.  3.  tit.  1. 

—In  Common  Law.  The  mode  by  whk  h 
one  iet  of  persons,  members  of  a  cor|)ora- 
tion  aggregate,  acquire  the  rights  of  another 
set  which  preceded  fhem.  This  torm  In 
strictness  is  to  ho  applied  only  to  Saob  cor- 
porations.   2  III.  Comm.  430. 

SUCCESSION  TAXES.  Taxes  levied  on 
the  successions  dne  or  Inheritance  of  a  de- 
cedent's estatr.  They  are  variously  called 
"inherltan<  <■  taxes,"  "(  ollateral  inlieritaui  e 
taaces."  "trant  It  r  taxes."  and  perhaps  othpr 
namea  The  local  statutes  imposing  them 
determine  the  modes  for  th^r  eoUectloo, 
and  the  persona  or  propertlea  liable. 

SUCCESSOR.  Ono  who  followa  or  comes 
Into  the  place  of  another. 

This  term  is  applied  more  particularly  to 
a 'sole  (  orporation,  or  to  any  l  orixn  at  ion. 
The  word  "heir"  is  more  correctly  applicable 
to  a  common  person  who  talces  an  estate  hy 
dcK.  :it.    12  Pick.  (Mass.)  322;  Co.  Lltt.  8b. 

A  person  who  has  been  appointed  or  elected 
to  some  once  after  another  person. 

8UCCURRITUR  MINORI;  PACILI8  EST 
lapsus  juventutis.  A  minor  is  to  be  aided: 
youth  is  Habit'  to  err.   Jenk.  Cent.  Cas.  47. 

SUCKEN,  or  SUCHEN.  In  S«  ott  h  law. 
Tbewhole  lands  restricted  to  a  mill.— that  is. 
whose  tenants  are  bound  to  grind  there.  The 
possessors  of  these  lands  are  called  "suclc- 
enera."  Bell,  Diet 

SUE.  To  commemee  or  contlnne  legal  pro- 
ceedings for  the  recovery  of  *  right.  See 

"Action:"  "Suit." 

SOE  OUT.  In  practice.  To  obtain  Judi- 
cially; to  Issue.  Applied  only  to  process; 

particularly  such  as  is  prantod  specially. 
To  sue  out  a  writ  is  to  obiuiu  and  issue  it; 
to  Issne  It  on  leave  obtained  for  the  pnr^ 
pose. 

SUERTE    In  Spanish  law.  A  amaU  lot  of 

ground.    5  Tex.  S3. 

SUFFER.  To  suffer  an  act  to  be  done,  by 
a  person  who  can  prevent  it.  is  to  permit  or 
consent  to  it:  to  approve  of  it.  and  not  to 
hinder  it.  It  implies  a  willingness  of  the 
mind.  19  Conn.  606. 

SUPPBRANCB,  TENANCY  AT.  Sea 
aney." 

SUFFERANCE  WHARVES.  WharVOO  on 
which  goods  may  be  landed  before  any  duty 
Is  paid.  They  are  appointed  for  tbf  purpose 
by  the  commissioners  of  the  customa  16 
«  17  Viet  c.  107.  I  18:  S  Steph.  Comm.  600. 
note. 

SUFFERING  A  RECOVERY.  .\  r.  ly 
was  effected  by  the  party  wishing  to  convey 
the  land  snltNlns  a  flctitloua  action  to  be 
brought  afalnat  him  by  the  party  to  whom 


the  land  was  to  be  conveyed  (the  demand- 
ant), and  allowing  the  demandant  to  recover 
a  Judgment  against  him  for  the  land  in 
question.  The  vendor,  or  conveying  party, 
in  thus  assisting  or  permitting  the  demand- 
ant so  to  recover  a  judgment  against  him, 
was  thence  technically  sald  to  "sufler  a  r6> 
covery."  Brown. 

SUFFRAGAN  (Law  Lat.  suffraipmntH).  A 
titular  bishop  ordained  to  assist  the  bishop 
of  the  diocese  in  his  spiritual  factions,  or 
to  take  his  place.  The  number  was  limited 
to  two  to  each  bishop  by  26  Hen.  \'I1I.  c. 
14.  So  called  because  by  his  suffrage  erdesl- 
astical  causes  were  to  be  Judged.  Termes  de 
la  Ley. 

SUFPRAQB.  Yote;  the  act  of  voUng;  the 
rl^t  to  vote. 

SUGGESTIO  FALSI  (Lat)  A  atatement 

of  a  falsehood.  This  amounts  to  a  fraud 
whenever  the  party  making  it  was  bound  to 

disclose  the  truth. 

The  following  is  an  example  of  a  caae 
where  chancery  will  interfere  and  set  aside  a 

contract  as  fraudulent,  on  account  of  the 
suggestio  falsi:  A  purchaser  applied  to  the 
seller  to  purchase  a  lot  of  wild  land,  and 
represented  to  him  It  was  worth  nothing, 
except  for  a  sheep  pasture,  when  he  knew 
tlicre  was  a  valuable  mine  on  the  lot.  of 
which  the  seller  was  ignorant.  The  sale  was 
set  aside.  2  Paige.  Ch.  <N.  T.)  890;  4  Bonv. 
Inst,  note  ^Ml  et  seq.  See  "Concealment;" 
"Misrepresentation; " "Representation ;  ' "Sup- 
presslo  Verl." 

SUGGESTION.  In  practice.  Information. 

It  is  applipd  to  those  ca.ses  where,  during 
the  pendency  of  a  suit,  some  matter  of  fact 
occurs  which  puts  a  stop  to  the  suit  in  ita 
existing  form,  such  as  death  or  insolvency 
of  a  party.  The  counsel  of  the  other  party 
announces  the  fact  in  court,  or  enters  it 
upon  the  record.  The  fact  is  usually  ad- 
mitted, if  true,  and  the  court  issues  the  prop> 
er  order  thereupon.    See  2  Sellon.  Prac.  191. 

In  wills,  when  suggestions  are  made  to  a 
testator  for  the  purpose  of  procuring  a  de- 
vise of  his  property  in  a  particular  way.  and 
when  fueb  sugRestlons  are  false,  they  gen* 
erally  amount  to  a  fraud.  Hac.  Abr.  "WIIW 
(G  3);  5  Toulller,  Dr.  Civ.  note  706. 

SUGGESTIVE  INTERROGATION.  A 
phrase  which  has  been  used  by  some  writers 
to  signify  the  same  thing  as  "leading  ques- 
tion." 2  Benth.  Ev.  blc.  3,  c.  3.  It  is  used  in 
the  Frendi  law. 

SUI  GENERIS  (Lat)  Of  Ito  own  kind; 
the  only  one  of  Ita  kind. 

SUI  HAEREDES  (JjAt.)  In  the  civil  law.. 
One's  own  belra;  proper  helra  Inst  2.  19. 

2;  Dig.  38.  16. 

1     SUI  JURIS  (Lat.  of  his  own  right).  Pos- 
sessing all  the  rights  to  which  a  freeman  is 
1  entitled;  not  being  under  the  power  of  an> 
t  other,  as  a  ilava,  a  minor,  and  the  like. 
'    To  make  a  valid  contract,  a  person  muit* 
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in  general,  be  siii  juris.  Every  one  of  full 
a«e  la  presumed  to  be  «ttt  juris.  Story, 
As.  10. 

8UICIDB.  SelMestractloiL  At  eominon 

law,  puiride  was  a  felony  entailing  fOIIUtare 
of  estate.    1  Hale,  P.  C.  c.  27. 

Since  the  abolitioQ  of  forfeitures,  punish- 
ment of  suicide  ifl»  of  course,  impossible^  but 
«n  attempt  to  commit  snlcide  is  indictable 
(9  Cox,  v.  C.  217);  and  one  who  persuafles 
another  to  suicide  is  guilty  of  murder  (4 
Bl.  Comm.  189;  128  Mass.  422),  though,  if 
he  be  not  present  at  the  commission  of  the 
suicide,  it  is  held  that  he  cannot  be  pun- 
ished, because  he  is  an  accessory  before  the 
fact,  and  the  prior  conviction  of  the  prin- 
cipal U  Impossible  (9  Car.  *  P.  79). 

SUING   AND   LABORING   CLAUSE.  A 

clause  in  an  English  policy  of  marine  in- 
surance, generally  in  the  following  form: 
case  ot  any  loss  or  misfortune,  it  lihall 
be  lawful  for  the  assured,  their  factors, 
servants,  and  assigns,  to  sue,  labor,  and 
travel  for,  in.  and  about  the  defense,  safe- 
guard, and  recovery  of  the"  property  in- 
sured, "without  prt  jiidlce  to  this  insurance; 
to  the  1  liai  u  's  wliereof  we.  the  assurers,  will 
contribute."  The  object  of  the  clause  is  to 
«ncoarage  the  assured  to  exert  ttaemsetTes 
in  preserving  the  property  from  loss.  15 
C.  B.  (N.  S.)  291;  2  Q.  B.  Div.  501;  4  App. 
Cas.  765. 

SUIT.  In  its  broadest  sense,  any  proceed- 
ing in  a  court  of  justice  Iqr  which  a  party 
pursues  a  remedy  which  tbe  law  affords  him. 

In  this  sense.  It  is  a  broader  term  than  "ac- 
tion," including  proceediugs  in  petition.  2 
Pet  (U.  8.)  449;  14  Pet  (U.  S.)  640. 

"Suit"  applies  to  criminal  proeoodings  (143 
Mass.  130).  and  proceedings  both  in  equity 
and  at  law  (20  How.  Vv.  IN.  V.j  ;;si). 

In  a  narrower  sense,  "suit"  has  been  held 
synonymouB  with  **actlon."  4  WalL  (U.  S.) 
112  .And  "suit"  Is  commonly  applied  to 
proceedings  in  equity,  and  "action"  to  pro- 
ceedings at  law.  9  Barb.  (N.  Y.)  300. 

 In  Louisiana.  A  suit  is  a  real,  per- 
sonal, or  mixed  demand  made  before  a  com- 
petent judge,  by  which  the  parties  pray  to 
obtain  their  rights  and  a  decision  of  their 
dispntes.  Code  Prac  art  96.  In  that  accepta- 
tion, the  words  "suit,"  "process."  and  "canae" 
are  in  that  state  almost  synonymous. 

■  At  Common  Law.  The  term  had  sev- 
eral meanings,  not  included  in  the  idea  of 
proceedings  in  court,  as: 

(1)  Suit  of  court,  an  attendance  which  a 
tenant  owes  to  his  lord's  court  Cowell; 
lacob,  4. 

(2)  Suit  covenant,  where  one  has  cove- 
nanted to  do  suit  and  service  in  his  lord's 
court. 

(3)  Suit  custom,  where  service  la  owed 
time  out  of  mind. 

(4)  The  following  one  in  ehu»;  aa,  trwh 

suit 

(6)  A  petition  to  a  king,  or  a  great  per- 
•on,  or  a  court. 

SUIT  SILVER,  or  SUTER  SILVER.  A 
small  rent  or  sum  of  money  paid  in  some] 


manors  to  excuse  the  freeholders"  appeal^ 
ance  at  the  courts  of  their  lord.  CowelL 

SUITAS  (Law  Lat.)  In  the  civil  law.  The 
condition  or  quality  of  a  suns  hat  res,  or 
proper  heir.  Halifax,  Anal.  bk.  2,  c.  9,  No, 
11;  Calv.  Lex.  This  term  seems  to  have  been 
framed  hr  the  later  dTfllaDt. 

SUITE  (French).  Those  persons  who,  hj 
his  authority,  follow  or  attend  an  imtwiMS 
dor  or  other  public  minister. 

In  genera],  the  suite  of  a  minister  are  pro- 
tected from  arrest,  and  the  inviolability  of 
his  person  is  communicated  to  those  who 
form  his  suite.  Vattd,  Mb.  4.  c.  9,  S  120;  1 
Dal  I.  (Pa.)  177;  Baldw.  (U.  a)  24«.  See 
"Ambassador." 

SUITOR.  One  who  is  a  partj  to  a  suit  or 
action  in  court;  one  who  it  a  party  to  an 
action.  In  its  ancient  sense,  "suitor  "  rueant 
one  who  was  bound  to  attend  the  county 
court;   alaob  one  who  formed  part  of  the 

secta. 

SUITORS'  DEPOSIT  ACCOUNT.  Former- 
ly saltors  in  the  F:nglish  court  of  chancery 
derived  no  income  from  their  cash  paid  in- 
to court  unless  it  was  invested  at  their  re- 
quest and  risk.  Now,  bowever.  It  Is  pro- 
vided by  the  Court  of  Chancery  (Funds) 
.\ct  1872,  that  all  money  paid  into  court, 
and  not  required  by  the  suitor  to  be  invest- 
ed, shall  be  placed  on  deposit,  and  shall 
bear  Intereet  at  two  per  cent  per  annum  for 
the  benefit  of  the  suitor  entitled  to  it.  The 
sum  re<iuired  for  the  payment  of  thla  inter- 
est is  produced  by  placing  all  money  in 
court  not  required  for  meeting  current  de- 
mands in  the  hands  of  the  commissioners 
for  the  rednction  of  the  national  debt,  who 
invest  It  in  government  securities.  This  ar- 
rangement Is  called  the  '^Iters'  depc^it  ac- 
count." See  Chancery  Funds  Consolidated 
Rules.  IS, 4;  Report  of  Chancery  Funds  Com- 
missioners (1864)  ITIL 

SUITORS'  PES  FUND.  A  fund  arising 
partly  from  the  feee  of  the  English  court  oi 
chancery,  and  partly  from  the  surplus  i»- 
<  oint  of  the  suitors'  fund  (q.  v.)  Out  of  it 
the  salaries  and  other  expenses  of  the  court 
of  chancers'  were  paid.  Dy  the  Courts  of 
Juatlce  (Salaries  and  Funds)  Act  1866.  tbe 
suitors'  fee  fund  was  transferred  to  the  com- 
missioners for  tbe  reduction  of  the  national 
debt,  and  the  salaries  and  expons^^s  formerly 
paid  out  of  it  were  charged  on  the  consoli- 
dated fund.  Rep.  Chanc  Pond  Comm.  iMi. 

SUITORS'  FUND.  A  fond  belonging  to 

the  EJngllsh  court  of  chancery,  and  consisti us 
of  two  parts.  Fund  A  consisted  of  govern- 
ment stocks  resulting  from  the  investment  of 
so  much  of  the  money  in  court  belonging  to 
tbe  suitors  as  was  not  required  for  current 
purposes.  Part  of  the  income  arising  from 
these  Investments  was  employed  in  paying 
certain  expenses  of  the  conrt  and  the  bal- 
ance was  Invested  In  government  stock.~. 
which  formed  fund  B.  Subsequentlv  the 
Kurpin.s  income  of  both  funds  was  annually 
added  to  the  suitors'  fee  fund  («.  v.)  Bf 
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the  Courts  of  Justice,  etc.,  Act  1869,  the 
SQltors'  fund  was  transferred  to  th»>  i  om 
missioners  tor  the  redaction  of  the  national 
debt,  and  the  consolidated  fnnd  was  made 
liable  for  the  due  payment  of  the  monej' 
which  belonged  to  the  suitors,  and  had  been 
iBTealed  as  aboTe  atatad.  Oliaiic.  Funds 
Omnm.  Rep.  1864. 

SULCUS.  A  amall  brook  or  atraam  of 

water.  Cowell. 

SUM.  A  summar>«  or  abstract;  a  compen- 
dtnin;  a  coUeettoa. 

SUM  IN  QR08S.  An  entire  sum,  aa  dls- 

tlncuished  from  one  composed  of  separate  or 
•pedfled  parts.    16  Wend.  (N.  Y.)  61,  262. 

SUMMA  CAR1TA8  EST  FACERE  JU8TI- 
tlam  atngulla  et  emnl  tempore  quando  ne- 

cesse  fuerit.  The  greatest  charity  Is  to  do 
justice  to  every  one,  and  at  any  time  when- 
aver  it  may  be  naceasary.  U  €3oke,  70. 

SUMMA  EST  LEX  QUAE  PRO  RBLIQI- 

one  faclt.  That  Is  the  highest  law  which  fa- 
Yors  ^reUglon.    10  Mod.  117,  119;  2  Chanc. 

SUMMA  RATIO  EST  QUAE  PRO  RELIQ- 

lone  faclt.  That  consideration  Is  strongest 
which  determines  in  luvor  of  religion.  Co. 
Litt.  341a;  Broom,  Leg.  Max.  (3d  London 
BA.)  18;  6  Coke,  14b;  10  Coke,  5&a;  2 
Ghaac  Oaa.  18. 

SUMMAM  ESSE  RATIONEM  QUAE  PRO 
religlone  facit.  That  consi<l<  liition  la  strong- 
est which  determines  in  favor  of  religion. 
Dig.  11.  7.  48,  elted  in  GroUua  da  Jure  BalU. 
Uh.  8.  e.  U,  I  7.  8m  10  Mod.  117. 118. 

SUMMARY  PROCEDURE  ON  BILLS  OF 
exchange.  This  phrase  refers  to  St.  18  ft  19 
Viet.  c.  87,  passed  In  1866,  for  the  purpose 
of  facilitating  the  remedies  on  bills  and 
notes  by  the  prevention  of  frivolous  or  fic- 
titious defenses.  By  this  statute,  a  defend- 
ant in  an  action  on  a  bill  or  note,  brought 
within  six  montbs  after  It  has  become  pay- 
able^ Is  prohiliiti  fl  from  defending  the  action 
Without  the  leave  of  the  court  or  a  Judge. 
See  8  Staph.  Gomm.  118,  note;  Luah,  Prae. 
1087. 

SUMMARY  PROCEEDING.  .\  form  of  tri- 
al In  which  the  ancient  established  course 
of  legal  proceedings  is  disregarded,  especial- 
ly In  the  matter  of  trial  by  jury,  and,  in  the 
case  of  the  heavier  crimes,  presentment  by 
a  grand  jury.   See  8  Gray  (Ma.ss.)  329. 

In  no  case  can  the  party  be  tried  sum- 
marily unless  when  snch  proceedings  are  au- 
thorized by  legislative  authority,  except  per- 
haps In  lases  of  contempts;  for  the  common 
law  is  a  .'-tranger  to  sut  h  a  ni-iiU^  of  trial.  4 
Bl.  Comm.  280.  See  2  Kent,  Comm.  (6th 
Bd.)  73:  2  Conn.  819;  4  Conn.  535;  37  Me. 
172:  4  Hill  (N.  Y.)  145;  S  Gray  (Mass.) 
829;  4  Dev.  (X.  C.\  15;  10  YcrK.  (Tenn.)  r,9. 

SUMMARY  TRIALS.  A  modem  term  em- 
ployed to  designate  criminal  trials  before 
BMClitrates^  justices  of  the  peace,  or  othar 


i  inferior  Judicial  officers  or  courts,  which 
nials  are  not  according  to  the  common-law 
trial  by  Jury  on  indictment,  but  are  oon- 
dncted  In  a  less  formal  and  cantiotui  man* 
ner.  Only  the  minor  offenses  are  tried  thus. 
It  seems  that  the  term  should  include  a 
trial  on  Indictment  if  it  lacks  the  foment 
of  trial  by  a  common-law  jury. 

SUMMER-HUS  SILVER.  A  payment  to 
the  lords  of  the  wood  on  the  Wealds  of 
Kent,  who  used  to  ylait  those  places  in  som^ 

mer,  when 'their  under  tenants  were  bound 
to  prepare  little  summer  houses  for  their 
reception,  or  else  pay  a  composition  in  men* 
ey.  Custumale  de  Newington  juxta  Sittinf- 
bum,  M.  8.;  Oowell. 

SUMMING  UP.  In  practice.  The  act  of 
making  a  speech  before  a  court  and  jury, 
after  all  the  evidence  has  been  heard,  in 
favor  of  one  of  the  parUes  in  the  eatise,  is 

called  "summing  up."  When  tlie  judge  de- 
livers his  charge  to  the  jury,  he  usually  sums 
up  the  evidence  in  the  case.  6  Harg.  St.  Tr. 
832;  1  Chit  Crim.  Law,  632.  See  "Charge." 

SUMMON.  In  practice.  To  notify  the  de- 
fendant that  an  action  has  been  instituted 
against  him.  and  that  he  is  required  to  an- 
swer to  it  at  a  time  and  place  named.  This 
is  (lone  by  a  proper  officer's  either  giving  the 
defendant  a  copy  of  the  summons,  or  having 
it  at  his  house,  or  by  reading  the  summons 
to  him. 

8UMM0NERS.  Petty  officers  who  cite 
man  to  appear  In  any  court 

SUMMON ITIO  (Law  Lat)  In  old  English 
practice.  A  summoning  or  summons;  a  writ 
by  which  a  party  was  sammoDaA  to  appear 

in  court,  of  which  there  were  Tartoos  kinds. 

Spelman;  Fleta,  Ulk  6,  c.  6. 
A  command  or  preeept  of  the  king  that  one 

be  before  him  to  answer  or  do  something, 
or  that  one  be  and  have  such  a  one  to  answer 
or  to  do  something.  Braeton,  toL  888. 

SUMMONITIONES    AUT  CITATIONBt 

nullae  llceant  fieri  intra  palatium  regis.  Let 
no  summonses  or  citations  be  served  within 
tha  kinrs  palaoe.  8  last  141. 

SUMMONtTORES  SCACCARII.  Officers 

who  assisted  in  collecting  the  revenues  by 
citing  the  defaulters  therein  into  the  court 
of  aieheqaer. 

SUMMONS. 

 In  CommoD'taw  Practice.   The  name 

of  a  writ  commanding  the  sheriff,  or  other 
authorized  ofllcer,  to  notify  a  party  to  ap- 
pear in  court  to  answer  a  complaint  made 
against  htm,  and  In  the  said  writ  specified, 
on  a  day  therein  mentioned.  Vlner,  Abr.;  8 
Sellon,  Prac.  356;  3  BL  Comm.  279. 

The  writ  of  summons  was  subetitated  by 
St.  2  Wns  IV  c.  39.  for  the  orisilnal  writs 
hy  which  a(  tions  were  formerly  cunjnu  iu  ed. 

 In    Code    Practice.    The  proceeding 

to  commence  an  action  in  many  of  the  code 
states  consists  of  a  notlca  to  defendant, 
reQttlrinf  him  to  serve  an  aaawar  to  the 
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complaint.  It  is  ordinarily  signed  by  the 
plaintiff  or  his  attorney,  bears  no  teste,  and 
is  not  process.  It  may  be  served  by  any 
disintf'i>st(Ml  person  or  by  the  attorney. 

In  other  code  states  the  summons  runs  in 
the  name  of  the  state  or  people.  Is  issued  by 
the  eierk  under  seal,  and  is  senred  by  the 
sheriff. 

Borne  of  the  states  permit  the  use  of  either 
of  these  two  modes  of  summons.  See  "Pro- 
cess/' 

SUMMONS  AND  SEVERANCE.  See  "Sev- 
eranoe.** 

SUMMUM  JUS  (Lat)  Strict  right;  ex- 
treme right  3  Bl.  Comm.  392;  1  Burrows. 
54.  The  extremity  or  rigor  of  the  law. 
Hurr.  St-tt.  (  as.  r.S8.  Lord  Bacon  applies 
the  phrase  to  strict  law,  untempered  by 
equity.  Works.  lY.  274. 

SUMMUM  4V%  SUMMA  INJURIA.  The 

rigor  or  height  of  law  is  the  helfl^t  Of  WTOng. 

Hob.  12.-,. 

SUMPTUARY  LAWS.  Laws  relating  to 
the  expenses  of  the  people,  and  made  to  re- 
st rain  excess  in  apparel,  food,  drink,  furni- 
ture, etc. 

They  originated  in  the  view  that  luxury 
is,  in  some  of  its  dogrees,  opposed  to  public 
policy,  and  that  tho  state  Is  bound  to  inter- 
fere against  it.  Moiite.sq.  Hsprlt  (leg  Lois.  bk. 
7.  c.  2.  4,  and  Tacitus,  Ann.  bk.  2.  c  33;  Id. 
bk.  8,  c.  52. 

In  England,  in  1336.  it  was  rnactod  no 
£dw.  III.  c.  3),  that,  inasmuch  as  many  mis- 
chiefs bad  happened  to  the  people  of  the 
realm  by  excessive  and  costly  meats,  by 
which,  among  other  things,  many  who  as- 
pired in  this  respect  beyond  their  nirans 
were  impoverished  and  unable  to  aid  them- 
selves or  their  liege  lord  in  time  of  need, 
all  men  were  forbidden  to  have  served  more 
than  two  courses  at  a  meal,  each  of  but  two 
.^oits  of  victual,  except  on  the  principal 
feasts  of  the  year,  and  then  only  three 
courses  were  allowed.  Blackstone  states 
that  this  is  still  niirepfaleil.  1  HI.  romm. 
17U.  Subsequent  statutes — that  of  1363.  and 
those  of  1468  and  1482— regulated  the  dress, 
and  tn  some  extent  the  diet,  of  the  people. 
Willi  careful  regard  to  their  rank.  The  sub- 
stance of  these  statutes  will  be  found  in 
Knight's  History  of  England,  vol  2,  pp.  272- 
274.  They  were  repealed  by  1  Jac.  I.  c.  25. 

SUNDAY.  The  first  day  of  the  week.  In 
some  of  the  New  England  states  It  begins  at 

stinsetting  on  Saturday,  a'^d  ends  at  the 
same  time  the  lu  xt  <iay;  but  in  other  parts 
of  the  United  States  it  geiiorally  commences 
at  twelve  o'clock  on  the  night  between  Sat- 
urday and  Sunday,  and  ends  in  twenty-four 
hours  thereafter.  6  Gill  ft  J.  (Md.)  2ns. 
And  see  Rac.  Abr.  "Heresy,  etc.  "  (I)).  '•Sher- 
iff" <N  4):  1  Salk.  78;  1  S:>!lon.  Prac.  12. 
The  "Sabbath."  the  "Lord  s  Day.  '  and  "Sun- 
day" all  mean  the  same  thing.  6  Gill  &  J. 
(Md.)  268.  See  3  Watto  (Pa.)  66.  62;  6 
Watts  (  Pa  )  2r!L 

SUO  NOMINE  (Lat.)  In  his  own  name. 


SUO  PBRICULO  (Lat.)  At  Ms  own  peril 

or  risk. 

SUPER  ALTUM  MARE  (Lat)   UptMS  the 

high  sea.   See  "High  Sea.s." 

SUPER  FIDEM  CHARTARUM,  MORTUIS 
teetibiia.  erit  ad  patrlam  de  necessitate  re- 

currendum.  The  truth  of  charters  Is  neces- 
sarily to  be  referred  to  a  jury  when  the  wit- 
nespes  are  dsad.  Go.  Litt  8. 

SUPER  JURA  RE.  A  terra  anciently  ^ised' 
when  a  criminal  endeavored  to  ezcuae  Mat- 
self  by  his  own  oath,  or  the  oath  of  one  or 
two  witnesses,  and  the  ijinif  objecteil 
against  him  was  so  plain  and  notorious  that 
he  was  convicted  on  the  oaths  of  many  more 
witnesses.  Wharton. 

SUPER  PRAEROGATIVA  REGIS.  A  Wtlt 
which  formerly  lay  against  the  kine's  ten- 
ant's widow  for  marrying  without  the  roya] 
license.  Fitsh.  NaL  Brev.  174. 

SUPER  STATUTO.  1  Edw.  III.  c.  12.  A 
writ  tliat  lay  against  the  king's  tenant  hold- 
ing in  chief,  who  aliened  the  king's  land 
without  his  license. 

SUPER  STATUTO  DE  ARTICULIS  CLE- 
ri.  A  writ  whi<  h  lay  agaiusi  a  sheriff  or 
other  officer  who  distrained  in  the  kings 
highway,  or  on  lands  anciently  belongins  to 
the  church. 

SUPER  STATUTO  FACTO  POUR  SENE- 
schal  et  marshal  de  roy,  etc.  .V  writ  which 
lay  against  a  steward  or  marshal  for  holding 
plea  in  his  court,  or  for  treq^ass  or  eontracts 
not  made  or  arising  within  the  king's  lioase> 
hold. 

SUPER  STATUTO  VERSUS  SERVAN- 
tes  et  laboratores.  A  writ  which  lay  againfit 
him  who  kept  any  servants  who  had  left  the 
servioe  of  another,  contrary  to  law. 

SUPER  VISUM  CORPORE  (lAt)  Upon 

view  of  the  body.  When  an  inquest  is  held 
over  a  body  found  dead,  it  must  be  ewfcr 
rUum  wrpon.  See  'HSoroner.'* 

SUPERCARGO,  tn  marftlme  law.  A  p» 

son  .'^pet  ially  employed  by  the  own«»r  of  a 
cargo  to  take  charge  of  and  sell  to  the  bcft 
advantage  merchandise  which  has  been  Ship- 
ped, and  to  purchase  returning  cargoes  and 
to  receive  freight,  aa  he  may  be  authorized. 

Supercargoes  have  complete  control  over 
the  cargo  and  everything  which  immediately 
concerns  it  unless  their  authority  Is  either 
expressly  or  impliedly  restrained.  12  Kast. 
o81.  Under  certain  circumstances,  they  are  re- 
sponsible for  the  cargo  (4  Mai^  IIS.  See  1 
Gill  &  J.  [Md.l  1).  but  the  snperrargo  has 
no  power  to  interfere  with  the  government 
of  the  ship  (3  Pardessus.  note  646;  1  BouL 
P.  Dr.  Com.  421  >. 

SUPERDEMANOA  (Law  Lat.)  In  oM 
B-igUsh  practice.  An  over  demand;  a  de> 
mand  of  more  than  was  just  or  due.  Oif  ? 
in  misericordiam  pro  superdemanda,  be- 
comes subject  to  amercement  for  his 
demand.  Bracton,  fol.  178b. 
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8UPERPICIARIU6  (Lat.)    In  civil  law. 

He  who  has  hdilt  upon  the  soil  of  another, 
which  he  has  hired  for  a  number  ot  years  or 
forever,  ytddtng  ft  yeftrly  rent  This  Is  not 

very  different  from  the  owner  of  a  lot  on 
ground  rent  in  Pennsylvania.    Dig.  43.  18.  1. 

SUPERFICIES  (LAt.)  In  civii  law.  What- 
ever has  been  erected  on  the  aolL 

•UPKRFLUA  NON  NOCENT.  Superllul- 
ties  do  no  Injury.  Jenk.  Gent  Gas.  184. 

SUPERFLUOUS  LAND8.  In  Engliph  law. 
Lands  acquired  by  a  railway  company  under 
its  Statotory  powers,  and  not  required  for 
the  purposes  of  its  undertaking.  The  com- 
pany is  bound,  within  a  certain  time,  to  sell 
such  lands,  and.  if  it  docs  not.  they  vest  in 
and  become  the  property  of  the  owners  of 
the  adjoining  lands.  18  Oh.  Dlv.  607. 

8UPERINDUCTI0  (Lat.)  In  the  clTll 
law.  A  species  of  obllteratUn.  Dig.  88.  4. 
1. 

SUPEKiNSTITUTiON.  Where  a  church 
Is  full  by  institution,  and  a  second  Institu- 
tion Is  Kranted  to  the  same  church,  this  Is  a 
superinstitution,  and  necessarily  raises  the 
question  who  is  entitled  to  the  benefice.  It 
is  said  that  the  party  who  obtains  a  super- 
Institution  may  try  his  title  by  ejectment, 
but  that,  in  ( onsocjuence  of  its  inconven- 
ienceSk  this  method  is  discouraged,  and  the 
more  usnni  remedy  9i  a  ffnors  UmpedU  adopt- 
ed. Phlllim.  Bcc.  Law,  478. 

SUPERIOR.  One  who  has  a  right  to  com- 
mand:  one  who  holds  a  superior  rank;  as. 

a  soldier  Is  hound  to  obey  his  superior. 

In  estates,  Rome  are  superior  to  otln  r-.^. 
An  estate  entitled  to  a  servitude  or  easement 
over  another  estate  Is  called  the  "superior" 

or  "dominant."  ai  d  the  other  the  "Inferior" 
or  "servient.  ■  estate.    1  Houv.  Inst,  note  1612. 

SUPERIOR  AND  VASSAL.  In  Scotch  law. 
A  feudal  relation  corresponding  with  the 
BnsUsh  "lord  and  tenant"  Bell.  Diet 

SUPERIOR  COURT. 

 In  English  Law.  A  term  ai)piied  col- ! 

lectively  to  the  three  courts  of  common  law 
at  Westminster,  namely,  the  king's  bench, 
the  common  pleas,  the  exchequer. 

It  dtnoti  s  a  court  of  intermediate  juris- 
diction between  the  courts  of  inferior  or 
Hmlted  jurisdiction  and  the  courts  of  last 
resort. 

 In  American  Law.  A  Court  of  interme- 
diate jurii'diction  between  the  Inferior  ooorts 
'WCkA  those  of  last  resort. 

In  Delaware  it  is  tbe  court  of  last  resort; 
ami  in  some  of  the  states  there  Is  a  superior 
court  for  cities. 

SUPERIORITY.  In  Scotch  law.  The  do- 
minium directum  of  lands,  without  the  prof- 
It  1  FOrbeSi  Inst  pt  8,  p.  87;  Bell.  Diet 

•UPERNUMERARIi  (Lat  I  In  Roman 
law.  Those  advocates  who  were  not  9totuti 
/«.  V.) 

The  tuavti  were  Inscribed  In  the  matricu- 


lation books,  and  formed  a  part  of  tiie  college 
of  advocates  in  each  juii.sdiction.  The  su- 
pernumeraries were  not  attached  to  any  bar 
In  partiealar,  and  could  reside  where  fh^ 

pleased.  They  took  the  place  of  advocates 
by  title  as  vacancies  occurred  in  that  body. 

SUPERONERATIO  (Law  LaL  ttu^roue- 
nare).   Surcharging  a  common,  i.  e..  irattlng 

in  beasts  of  a  nnni1)er  or  kind  other  than  the 
right  of  coimuun  aliow.s.  It  can  only  be  of 
a  c  ommon  appendant  or  appurtenant.  Brao- 
ton,  fol.  228,  and  Fleta,  Ub.  4.  c.  28.  8  4.  give 
two  remedies,  novel  disseisin  and  writ  of 
adnieasiiremont.  by  which  latter  remedy  no 
damages  are  recovered  till  the  second  of- 
fense. Now.  distraining,  trespass,  and  case 
are  need  as  remedies.  8  Bl.  Comm.  888*. 

SUPERONERATIONE  PASTURAE.  A  ju- 
dicial writ  that  lay  against  him  who  was  im- 
pleaded in  tbe  county  court  for  the  sur- 
charge of  a  common  with  his  (  nftle.  in  a  case 
where  he  was  formerly  impleaded  for  it  in 
the  same  court,  and  the  cause  was  removed 
into  one  of  the  superior  ooorts.  Obsolete. 

SUPERPLUSAGIUM.  Overplus;  surplus; 

residue  or  liaiance.  Spclman. 

SUPERSEDE.  To  stay.  stop,  interfere 
with,  or  annul;  e.  ff.,  to  Hnp«>rHede  the  pro- 
ceedings in  outlawry,  or  in  bankruptcy,  or 

In  lunacy,  etc. 

SUPERSEDEAS  (l^t.  that  you  set  aside). 
A  stay  of  proceedings.  The  nanip  of  a  writ 
containing  a  command  to  stay  the  proceed* 
ings  at  law.  It  is  either  express,  by  the 
issuance  of  a  writ  of  supersedeas,  or  Im- 
i>lied.  by  the  issuance  of  a  writ  as  of  cer- 
tiorari, a  writ  of  error  when  ball  la  given, 
etc..  which  operate  as  a  snperssdsaSb 

SUPERSTITIOUS  USE.  In  p:nglish  law. 
When  lands,  tenements,  rents,  goods,  or  chat- 
tels are  given,  secured,  or  appointed  fOr  and 

towards  the  maintenance  of  a  prif^st  or  chap- 
lain to  say  mass;  for  the  maintenance  of 
a  priest  or  other  man  to  pray  for  the  soul 
of  any  dead  man  in  such  a  church  or  else- 
1  where:  to  have  and  maintain  perpetual 
oltits.  lamp.s.  torches,  t  tc.,  to  be  used  at  cer- 
tain times  to  help  to  save  the  souls  of  men 
out  of  purgatory. — ^in  such  cases,  the  Idng, 
by  force  of  several  statutes,  is  authorized 
to  direct  and  appoint  all  such  uses  to  such 
purposes  a.s  are  truly  charitalile.  Bac.  Abr. 
"Charitable  Uses  and  Mortmain"  (D);  Duke, 
Char.  Uses.  105;  6  Ves.  567;  4  Coke.  104. 

In  the  I  nited  States,  where  all  religious 
opinions  are  free,  and  the  right  to  exercise 
them  Is  secured  to  the  people,  a  bequest  to 
support  a  Catholic  priest,  and  perhaps  cer- 
tain other  uses  in  Kngland.  would  not  bo 
considered  as  superstitious  uses.  1  Pa.  St. 
49;  8  Fa.  St.  327;  17  Serg.  ft  R.  (Pa.)  388; 
1  Wash.  C.  C.  (U.  8.)  224.  Yet  many  of 
the  superstitious  uses  of  the  Rtmlish  law 
would  fail  to  be  considered  as  charities,  and 
would  undoubtedly  come  under  the  prohlU* 
tion  agataist  perpetnltiea. 

SUPPLEMENT,  LBTTEm  OP.  bScotcli 
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practice.  A  process  by  which  a  party  not 
residliij;  within  the  jurisdlrtim;  of  an  in- 
ferior court  may  be  cited  to  appear  before 
it  Bell.  Diet 

SUPPLEMENTAL.   That  which  to  added 

to  a  thing  t(»  coniplrtp  It:  as,  a  snpplo- 
mentai  afUdavlt.  which  is  an  adUitioaal  affi- 
davit to  make  oat  a  case;  a  aupplemeDtal 
bill. 

SUPPLEMENTAL  AFFIDAVIT.  Id  prac- 
tice.   An  affldavlt  made  In  addition  to  a 

previous  affidavit,  for  thf>  purpow  Of  fup- 

plyiiiK  8<inie         l*>iu  y  in  it. 

SUPPLEMENTAL  ANSWER.  One  which 
waa  filed  In  chancery  for  the  purpose  of  cor* 

rf^tlnK.  adding;  to.  and  pxplainlnp;  an  an- 
swer already  filed.    Smith,  Ch.  Prac.  :'.::4. 

SUPPLEMENTAL  BILL.  In  equity  prac- 
tice.  A  bill  hrottght  as  an  addition  to  an 

oripiiia!  Mil  to  sni)p1y  some  defect  in  It.s 
original   frame  or  stnietiire   wliirh   <  aiinot 
be  supplied   l»v  amendment.     See   1  Paige 
Ch.  (N.  Y.)  200;  15  Miss.  456;  22  Barb.  (X. , 
Y.)         14  Ala.  (N.  8.)  147;  18  Ala.  (N.  S.)  | 
771.    It  may  he  brotjRht  l>y  a  plaintiff  or 
defendant  (2  Atk.  :<:^?,:  2  Hall  &  li.  140;  i' 
Story.  C.  C.  [U.  S.l  iJis,.  a;-d  as  well  after  i 
aa  before  a  decree  (3  Md.  Ch.  306;  1  Macn. ' 
ft  G.  405:  Story,  Eq.  PI.  5  S38:  HInde. 
Chanc.   I'ra.     jrs).  but  must  l)e  within  a 
reasonable  time  (2  Halst.  [N.  J.]  465).  See 
"Original  Bill." 

SUPPLEMENTAL  BILU  BILL  IN  THE 
naturt  of  a.  See  "Bill  in  the  Nature,  etc" 

SUPPLEMENTAL  CLAIM.  .\ furtherclaim 
which  was  filed  when  further  relief  waa 
souRiit  after  the  brtngins  of  a  claim.  Smltb, 

Ch.  Prae.  655. 

SUPPLEMENTAL  COMPLAINT.  In  code 
practice.  A  complaint  supplying  some  de- 
feet  or  omis.sion  in  the  original  complaint. 

not  curable  by  amendment. 

SUPPLETORY  OATH.  In  eccleelastical  j 
law.    An  oath  given  by  the  Judge  to  the 

plaintiff  or  defendant  upon  half  proof,  as  by 
one  witnejw,  already  made.  The  oath,  added 
to  the  lialf  proof,  enables  the  judge  to  de- 
cide. It  is  discretionary  with  the  Judge. 
Strange,  80;  8  Bl.  Comm.  870*. 

SUPPLICATIO  (I.at.)  In  civil  law.  A  pe- 
tition for  pardon  of  a  first  offense;  also,  a 
petition  for  reversal  of  judgment;  also, 
equivalent  to  dutHieatio,  which  la  our  "re- 
Joinder."  GalT.  Lex. 

SUPPLICAVIT  (Lat.)  In  English  law. 
The  name  of  a  writ  issuing  out  of  the  king's 
bench  or  chancery  for  taking  saretlea  of 
the  peace.  It  is  rommoTily  directed  to  the 
Justices  of  the  peace,  when  ihey  are  averse 
to  a<nlng  in  the  affair  in  their  judicial  ca- 
pacity. 4  Bl.  Comm.  233.  See  Vlner,  Abr.; 
Camya.  Dig.  *'Clumoer]r^  (4  R),  "Forcible 
Entry"  (D  16. 17). 

SUPPLICIUM  (Lat)  In  civil  law.  A  coi^ 


poral  punishment  ordained  by  law;  the  pun- 
ishment of  death:  so  called  because  it  was 
customary  to  accompany  the  guilty  man  to 
the  place  of  exeeatloo,  and  there  otter  aup- 
plicationa  for  him. 

SUPPLIES.  In  English  law.  Extraordi- 
nary grants  to  the  king  by  parliament  to 
supply  the  exlgenclee  of  the  state.  Jacob. 

SUPPORT.  In  the  law  of  easements.  The 

right  to  rest  the  beams  or  framework  of  a 
building  into  a  waif  of  an  adjoining  build- 
ing. Ws^o  rik;ht.s  of  lateral  and  subjacent 
support  which  pertain  to  owners  of  adjoin- 
ing lands.  See  "Party  Walls;"  "Lateral  Sup- 
port." 

In  the  law  of  decedents'  estates  the  term 
"support"  is  sometimeH  used  as  a  synonym 
for  the  allowance  of  articles  or  money  set 
apart  for  the  survivor  and  children. 

SUPPRESSIO'VERI  (Lat)  Ckmcealment 
of  truth.  See  "Fraud." 

SUPPRESSIO  VERl,  EXPRESSIO  FALSI. 
Suppression  of  the  truth  Is  (equivalent  to) 
the  expre.s.sion  of  what  Is  false.  11  Wend. 

(N.  Y.)  374,  417. 

SUPPRESSIO  VERl,  SUGGESTIO  FALSL 
Suppression  of  the  truth  is  equivalent  to 
the  suggestion  of  what  Is  false.   23  Barb. 

(N.  Y.)  521.  525. 

SUPRA  (Lat.)  Above;  upon- 

SUPRA  PROTEST  (over  protest).  In 
mercantile  law.   A  term  applied  to  an  ao> 

ceptanre  of  a  bill  by  a  third  person,  after 
protest  for  nonacccptance  by  the  drawee.  3 
Kent  Comm.  87. 

SUPREMA  VOLUNTAS  (Lat)    The  last 

will.  Et  auprema  voluntas  quod  mandat 
fleriqve  jiibet.  parere  neceaae  est.  and  what 
a  last  will  command.s  anrl  orders  to  be  done 
mu.st  he  obeyed.    Doderidge,  J.,  Latch.  137. 

SUPREMACY.  Sovereign  dominion,  au- 
thority, and  pre  eminence;  the  highest  state. 
In  the  United  States,  the  supremacy  resides 
In  the  people,  and  is  exerci.sed  by  their  con- 
stitutional representative.— the  president 
and  congress.  See  "Sovereignty." 

SUPREMACY,  ACT  OP.  See  "Act  of  Sa- 

premacy." 

SUPREMACY.  OATH  OF.  In  English  law. 
.\n  oath  to  up!" lid  the  supreme  power  of 
the  kingdom  in  the  person  of  the  reigning 
sovereign. 

SUPREME.  That  which  is  superior  to  all 
other  things;  as,  the  supreme  power  of  tho 
state,  which  is  an  authority  over  all  others: 
the  supreme  court,  which  Is  superior  to  all 
other  courts. 

SUPREME  COURT.  A  court  of  superior 
Jurisdiction  in  many  of  the  states  of  the 
United  States  and  the  federal  court  of  last 
resort 

The  name  is  properly  applied  to  the  court 
of  last  resort  and  la  so  used  In  most  of  the 
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states.  In  nfaiiy  all  the  states  there  Is  a 
supreme  court,  but  in  one  or  two  there  is  a 
court  of  wtillate  Jnriaaiiittoii  from  the  su- 
preme court 

SUPREME  COURT  OF  ERRORS.  In  Amer- 
ican law.  An  appellate  tribunal,  and  the 
court  of  last  resort,  in  the  state  of  Couuecti- 
eut. 

SUPREME   COURT   OF  JUDICATURE. 

The  rouit  formed  by  the  English  Judicature 
act  of  IHl'.i,  as  niodifitMl  by  the  judicature 
act  of  1875,  the  appellate  jurisdiction  act  of 
1876.  and  the  Judicature  acU  of  1877.  1879. 
and  1881,  In  eabstltntlon  for  the  variouB  su- 
perior rourts  of  law,  equity,  adtniralty,  pro- 
bate, and  divorce,  existing  when  the  act  wan 
paeeod.  including  the  court  of  a]»peal  In 
chancery  and  bankruptcy,  and  the  exchequer 
chaml)er.  It  conslHts  of  two  permanent  divi- 
sions, viz.,  a  court  of  original  jurisdiction, 
called  the  "high  court  of  justice,"  and  a 
court  of  appellate  Jurlsdlctfon.  called  the 
"court  of  aiipcal."  Its  title  of  "Kupr»'ine"  Is 
now  a  misnomer,  as  the  superior  appellate 
Jarledlction  of  the  house  of  lords  and  privy 
conncil.  which  was  nrlplnally  Intended  to 
be  transferred  to  it.  has  been  allowed  to  re- 


8UPREME  JUDICIAL  COURT.  la  Amer- 
ican law.  An  appellate  trlhiuial»  and  the 
court  of  last  resort,  in  the  states  of  Maine. 
Massachoeetti,  and  New  Hampslilre. 

SUPREMU8  (Lat.)  la  the  clyfl  law. 
Last;  the  last 

SUPREMUS  EST,  QUEM  NEMO  SEQUi- 
tur.  He  is  last  whom  no  one  follows.  Dig. 
60.  18.  92. 

8UR  (French).  Upon.  In  the  titles  of 
real  actions.  "9vr"  wa.s  used  to  iiolnt  out 
what  the  writ  was  founded  upon.  Thus,  a 
real  action  brought  by  the  owner  of  a  re- 
version or  seigniory,  in  certain  cases  where 
his  tenant  repudiated  his  tenure,  was  called 
**a  writ  of  right  ear  <li«ola{m«r."  So,  a  writ 
of  entry  sur  disteiHn  was  a  real  action  to 
recover  the  possewtoo  of  laud  from  a  dis- 
seisor. 

8UR  GUI  IN  VITA.  A  writ  that  lay  for 

the  heir  of  a  woman  whose  husband  had 
aliened  her  land  in  fee,  and  she  had  omitted 
to  bring  the  writ  of  cui  in  vita  for  the  re- 
covery thereof,  in  which  case,  her  heir 
might  have  this  writ  against  the  tenant 
after  her  decease.  Cowell.  See  *'Gal  in 
Vita." 

SURCHARGE.  To  put  more  cattle  upon  a 
common  than  the  herbage  will  sustain,  or 
than  the  party  hath  a  rlgM  to  do.  8  Bl. 
Comm.  237. 

In  case  of  common  without  stint,  it  could 
only  happen  when  Insufficient  herbage  was 
left  for  the  lord  s  own  cattle.  1  RoUe,  Abr. 
899. 

The  remedy  wa.s  by  distraining  the  l)easts 
beyond  the  proper  number;    an  action  of 


trespass  which  must  have  been  brought  hy 
the  lord  of  the  manor;  an  action  on  the  case^ 
or  a  writ  of  admeasurement  Of  pasture.  S 
Bl.  Ckmun.  238.  note. 

In  Equity  Practice.  To  prove  the 
omission  of  an  item  from  an  account  which 
Is  before  the  court  as  complete,  which  should 
be  inserted  to  the  credit  of  the  party  sur- 
charging. Storv.  Eq.  Jur.  SS  526:  2  Ves.  ,Ir. 
665;  11  Wheat.  (U.  S.)  237;  8  Rich.  Kq. 
(S.  C.)  248.  It  is  opposed  to  "falsify"  r  » 
Leave  to  surcharge  and  falsify  is  granted  in 
preference  to  opening  an  account,  in  case 
of  an  account  stated  liy  the  parties  or  re- 
ported by  an  auditor,  where  the  party  ob- 
taining the  liberty  would  be  concluded  by 
the  account  were  it  not  granted.  See  "Ac- 
count;" ".\uditor." 

SURDUS  (Lat  )  In  the  civil  law.  Deaf; 
a  deaf  person.  Inst.  2.  18.  8.  Burdus  et 
mutu^,  a  deaf  and  dumb  person.  Id.;  Dig. 
28.  1.  6.  1;  Id.  28.  1.  7;  Id.  50.  17.  124;  PleU. 
Ub.  6.  c.  88,  I  1;  Id.  c.  40,  i  8. 

SURETY.  A  person  who  binds  himself  for 
the  payment  of  a  sum  of  money,  or  for  the 
performance  of  something  else,  for  another, 
who  is  already  bound  for  the  same.  See 

"Suretyship."  ' 

SURETY  COMPANY.  An  associaUon  or 
corporation  engaged  in  the  business  of  of- 

fering  itself,  in  consideration  of  a  premium 
paid,  as  a  surety  for  the  fidelity  of  persons 
in  po8ltI«ms  of  trust,  or  for  the  responsibil- 
ity of  persons  bound  to  the  performance  of 
any  act. 

SURETY  OF  THE  PEACE.  Surety  of  the 
peace  is  a  species  of  preventive  justice,  and 
consists  In  obliging  those  persons  whom 
there  Is  a  probable  ground  to  suspect  of 
future  mi.?behavlor,  to  stipulate  with,  and  to 
give  full  assurance  to.  the  public  that  such 
offense  as  is  apprehended  shall  not  take 
place,  by  finding  pledges  or  securities  for 
keeping  the  peace,  or  for  their  good  be> 
havlor.  Brown. 

SURETYSHIP.  An  undertaking  to  answer 
for  the  debt,  default,  or  miscarriage  of  an- 
other, by  which  the  surety  becomes  bound 

as  the  principal  or  original  debtor  is  bound. 

It  differs  from  "guaranty"  in  this,  that 
suretyship  is  a  primary  ohllmtion  to  see 

that  the  debt  i?  paid,  while  guaranty  is  a 
collateral  undertai<iuK.  essentially  in  the  al- 
ternative, to  pay  the  debt  if  the  delitor  does 
not  pay  it.  24  Pick.  (Mass.)  252.  And,  ac- 
cordingly, a  surety  may  be  sued  as  a  prom- 
isor to  pay  the  debt,  while  a  guarantor  must 
be  sued  specially  on  his  contract  8  Pick. 
(Mass.)  423. 

While  guaranty  applies  only  to  contracts 
not  under  seal,  and  principally  to  mercan- 
tile obligations,  suretyship  may  apply  to  all 
obligations  under  seal  or  by  parol.  The 
subjects  are.  however,  nearly  related,  and 
many  of  the  piinciples  are  common  to  both. 
There  must  be  a  principal  debtor  liable, 
otherwise  the  promise  becomes  an  original 
contract:  and.  the  promise  being  collateral, 
the  surety  must  be  bound  to  no  greater  ex* 
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tent  than  the  principal.  Surotys-hip  is  one 
of  the  c'oiitrai  ts  included  in  the  statute  of 
frauds  (29  Car.  II.  c.  3). 

Kent,  C.  J.,  divides  secondary  undertak 
Ings  into  three  classes:  (1 )  Cases  in  which 
the  guaranty  or  inoinise  is  collateral  to  the 
principal  contract,  but  U  made  at  tbe  same 
time,  and  beoomee  an  enential  ground  of  the 
credit  given  to  the  principal  or  dirtM  t  dcMor. 
Here  there  is  not.  and  need  not  be.  any  other 
eonsideration  than  that  moving  between  the 
creditor  and  original  debtor.  (  L' i  (':is».'S  in 
which  the  collateral  undertakiiiK  is  subse- 
qin  lit  to  tin-  l  igation  of  the  debt,  and  was 
not  the  inducement  to  it,  though  the  sub- 
sisting llaUUty  Is  tlie  ground  of  tbe  prom- 
ise, without  any  distinct  and  unconiui  fed 
inducement.  Here  there  nuist  be  some  fur- 
ther consideration  shown,  having?  an  imme- 
diate respect  to  such  liability:  for  tli.  <  nn 
Slderation  for  the  original  debt  will  not  at- 
tacli  Ui  this  8iib.«''(iuent  prouiist-.  i  :] )  When 
the  promise  to  pay  the  debt  of  another  arises 
out  of  some  new  and  orlgiiuU  consideration 
of  benefit  or  ham  mOTtng  between  the  new- 
ly-contracting partlea  8  Johns.  (N.  Y.)  29; 
21  N.  Y.  416;  21  He.  45»:  15  Pick.  (Mass.) 
159. 

A  simpler  division  Is  into  two  classes: 

(1)  Where  the  principal  ol)Iiga(ion  exists 
l>efore  the  collateral  undertaking  is  made. 

(2)  Where  there  Is  no  principal  obligation 

prior  in  time  to  the  collateral  undertaking. 
In  the  last  class,  the  principal  obligation 
may  be  contemporaneous  with  or  after  the  , 
collateral  undertaking.    The  first  class  in- 
cludes Renfs  second  and  third,  the  second 
includes  Kent's  first,  to  which  must  lie  added 
cases  where  the  guaranty  referring  to  a 
present  or  fntare  principal  obligation  does ; 
not   share  the   consideration    thereof,  but 
pro<  eods  on  a  distinct  consideration.  Moii'- 
over.  there  are  otlier  original  undertakings 
out  of  the  statute  of  frauds,  and  Yalid. 
though  by  parol,  besides  his  third  class^. 
These  are  where  the  credit  is  slvcii  exclu- 
sively to  the  promisor,  though  the  goods  or  i 
consideration  pass  to  another.    Under  this 
division,  undertakings  of  the  first  class  are  1 
original.  (It  when  the  principal  obligation 
is  thereby  abrogated:    t  L' )    when,  without 
such  abrogation,  the  promisor,  for  his  own 
advantage,  apparent  on  the  bargain,  under- 
takes for  some  new  consideration  moving  i 
to  him  from  the  promisee;  (3)  where  the  | 
promise  Is  In  eonsideration  of  some  loss  or  j 
disadvantage  to  the  promisee;  (4)  where  the 
promise  is  made  to  the  principal  debtor  on 
a  consideration  moving  from  the  debtor  to 
the  promisor.  Theobald,  Sur.  37  et  seq.,  49 
et  soQ. 

SURMISE  (Law  Fr.  and  Eng.)  In  old 
prai  tiro.  Suggestion.  "The  plaintiff,  upon 
a  surmise  of  goods  come  to  the  hands  of  the 
eaecatora.  shall  have  a  teL  fa."  1  Leon.  68, 
S86;  Hardr.  88.  811. 

SURNAME.  A  name  which  is  added  to  the 

Christian  name.    In  modem  limes,  these 

have  become  family  names. 

They  arc  called  "surnames."  because  orig- 
inally they  were  written  over  (cur)  the  name  J 


in  Judicial  writings  and  contracts.  They  were 
and  are  still  used  for  the  purpose  of  distin- 
gttiShlng  persons  of  the  same  name.  Tbey 

were  taken  from  something  attacherl  to  the 
l)erjion.s  ai^suming  them;  as.  John  Carpenter. 
Joseph    Black,   Samnel   Little,   etc  See 

"Name." 

SURPLUS.  That  which  is  left  from  a 
fund  which  has  been  appropriated  for  a  jtar- 
ticular  purpose:  the  remainder  of  a  thing: 
the  overplus:  the  residue.   See  18  Vea.  466. 

SURPLUSAGE. 

 In  Accounts.  A  greater  disburaeoaeBt 

than  the  charges  amount  to;  a  balance  orer. 

1  Lew.  219. 

 in  Pleading.  Allegatlonfl  of  matter 

wholly  foreign  and  Impertinent  to  the  cause. 

matter  beyoiui  the  circumstancN?p  neces- 
.-arv  to  constitute  the  action  is  surplusage. 
Cowp.  6S3;  5  i^ast,  275;  10  East.  205:  3 
Johns.  Cas.  (N.  T.)  68;  1  Blason  (U.  S.)  57: 
16  Tex.  656. 

SURPLUSAGIUM  NON  NOCET.  Surplus- 
age does  no  harm.  3  Bouv.  InsL  note  2949; 
Broom.  Leg.  Max.  (Sd  London  Ed.)  669. 

SURPRISE.  In  equity  practice.  The  act 
by  which  a  party  who  Is  entering  into  a  con- 
tract is  taken  unawares,  by  which  sudden 
confusion  or  perplexity  Is  created,  which 
renders  it  proi>er  that  a  court  of  »quity 
should  relieve  the  party  so  surprised.  2 
Brown.  Ch.  160;  1  Story.  Bq.  Jnr.  (  120.  note. 

The  situation  in  which  a  party  is  placed, 
without  any  default  of  his  own,  which  will 
be  injurious  to  his  interests.  8  Mart.  (La.: 
N.  S.)  407. 

Mr.  Jeremy  (Eq.  Jur.  note) 
seems  to  think  that  the  word  "surprise"  is  a 
technical  expression,  and  nearly  synoay- 
mons  with  'Ynrad.'*  It  Is  sometimes  aaet 
ill  tiiis  sense  when  It  Is  deemed  presumptlTS 
of.  or  approaching  to.  fraud.  1  Fonbl. 
123;  3  Chanc.  Cas.  56,  74.  103.  114.  See  6 
Ves.  327.  338;  16  Vea  8L  86,  87  ;  2  Brown, 
Ch.  326;   1  Cox,  340. 

SURREBUTTER.  In  pleading.  The  plain- 
tiff's answer  to  the  defendant's  rebutter.  It 
is  governed  by  the  same  rules  as  the  replica- 
tion. See  6  Oomyn,  Diff.  186;  7  Gomjm.  Dl|^ 
388. 

SURREJOINDER.  In  pleading.  The  plain- 
tiff's answer  to  the  defendant's  rejoinder. 
It  is  governed  In  every  respeet  W  ti>e  sasM 

rules   as  the   replication.     Steph.   PI.  77; 
Archb.  Civ.  Pi.  284;   7  Corayn.  Dig.  389. 

SURRENDER.  A  yielding  up  of  an  estate 
for  life  or  years  to  him  who  has  an  Imme- 
diate estate  in  reversion  or  remainder,  by 
which  the  lesser  estate  is  merged  in  the 
greater  br  mntaal  agreement.  Go.  Utt 
337b. 

The  deed  by  which  the  surrender  Is  made. 

A  surrender  is  of  a  nature  directly  onie> 
site  to  a  release;  for.  as  the  latter  operate'? 
by  the  greater  estate  descending  upon  t;;< 
less,  the  former  is  the  falling  of  a  less  es- 
tate into  a  greater,  by  deed.  A  aorrendsr 
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tBunedlatelj  dlTMts  the  estate  of  the  sur- 
Tenderer,  and  Tests  it  in  the  surrenderee,  ' 
even  without  the  assent  of  the  latter.  Shep. 
Touch.  300.  301. 

The  technical  and  proper  words  of  thisi 
eenreyance  are,  sarrender  and  yield  'np;  | 
but  nny  form  of  words  by  which  the  inten-  ' 
tioii  of  the  parties  is  suiru-iently  manifested 
will  operate  as  a  surrender.    Perk.  §  607;  1 
Term  R.  Ill:  Comyn,  Dig.  "Surreuder"  (A). 

The  surreiuliT  may  be  express  or  implied. 
The  latter  is  when  an  e.state  incompatililp 
with  the  existing  estate  is  accepted,  or  the 
leasee  takes  a  new  lease  of  the  same  lands. 
16  Johns.  (N.  V  )  2^  :  2  Wils.  26;  1  Barn. 
4b  Aid.  50;  2  Barn.  &  Aid.  119;  5  Tauut. 
518.  And  see  6  East.  8«;  0  Barn,  ft  C.  288; 
7  Watts  (Ta. »  123;  Cruise,  Di^.  tit.  32.  c.  7;  ! 
Comyn,  Dig.;  4  Kent.  Comm.  lo2;  KoUe. 
Abr.;  11  Bast,  817,  note. 

SURRENDER  BY  BAIL.  The  deUvery  of 
a  principal  again  into  cnstodf  bgr  his  ball. 

SURRENDER  OP  COPYHOLD.  The  yield- 
ing of  a  copyhold  into  the  hands  of  the  lord. 
The  usual  method  of  transferring  copy- 
holds was  by  a  surrender  of  the  copyhold 
to  the  lord,  to  the  use  of  the  intended  trans- 
feree^ and  the  acceptance  of  him  by  the  lord. 

SURRENDER  OF  CRIMINALS.    The  act 

by  which  the  public  authorities  deliver  a 
person  accused  of  a  crime,  and  who  is  found 
in  their  jurisdiction,  to  the  authorities  with- 
in whose  Jurisdiction  it  is  alleged  the  crime 
has  been  committed.  See  **Bxtradltlon.'* 

SURRENDER  TO  USES  OF  WILL.  A 
right  of  copyholders  in  some  manors  to  de- 
vise their  copyholds  by  surrendering  them 
to  the  uses  of  their  wills  during  tbetr  ItTes. 

SURRENDEREE.  One  to  whom  a  surren- 
der has  been  made. 

SURRENDEROR.  One  who  makes  a  sur- 
render; as.  when  the  tenant  gives  up  the 
t'statf  and  cancels  his  lease  before  the  ex- 
piration of  the  terra.  One  who  yields  up  a 
freehold  estate  for  the  purpose  of  convey- 
ing it. 

SURREPTITIOUS.   That  which  is  done  in 
a  fraudulent,  stealthy  manner. 

SURROGATE  (Lat  wurroijatm,  from  aub- 
rogartt  or  ntrogare,  to  substitute). 

 In  English  Law.  A  deputy  or  substi- 
tute of  tlip  chancellor,  bl.shop.  ecclesiastical 
or  admiralty  Judge,  appointed  by  him.  He 
must  take  an  oath  of  ofllce.  He  ean  grant 
licenses,  hold  courts,  and  adjudicate  cases  to 
the  same  extent  and  with  the  same  author- 
ity as  his  principal,  provided  his  grant  of 
powers  has  been  coextensive  with  those  pos- 
sessed by  his  principal.  The  office  has  arisen 
hy  nsase.  hut  l.s  sanctioned  by  canon  128. 
and  recognized  by  St.  26  Geo.  II.  c.  33,  56 
Geo.  III.  c.  82.  and  10  Geo.  lY.  e.  68.  by 
which  latter  act  it  was  provided  that  the 
surrogate.s  of  the  ardies  and  consistory  of 
London  are  to  i-ontinue  after  the  death  of 
the  Judges  of  those  courts  till  new  appoint- 


ments are  made.  1  Phllllm.  Boe.  Law.  805;  8 
Bum,  Ecc.  Law,  667. 

 In  American   Law.    A  term  used  in 

sonic  i-tat<s  to  denote  the  judge  to  whom 
Jurisdiction  of  the  probate  of  wiUs,  the  grant 
of  administration,  and  of  guardianship  Is 
confided.  In  some  states,  he  is  called  "sur- 
rogate." in  others,  "Judge  Of  probate,"  "reg- 
Ister.  '  "judge  of  the  orphans'  court."  etc 
He  is  ordinarily  a  county  officer,  with  a 
local  jurisdiction  limited  to  his  county. 

SURSISA  (Law  I>at.;  from  Law  Fr.  bur- 
law. In  the  United  States.  A  state  tribunal, 
with  similar  jurisdiction  to  the  court  of  or- 
dinary, court  of  probate,  etc.  (g.  v.)  relating 
to  matters  of  prohate.  etc.  2  Kent.  Comm. 
4oft.  note  i  h). 

SURSISA  (Law  Lat.  from  Law  Fr.  «Hr> 
Hte,  q.  V.)    In  old  English  law.  Neglect; 

default.  P(iti'\t  rjf'fenilere  siimmonitionem  et 
suraimm,  he  may  defend  [deny]  the  sum- 
mons and  the  default  Bracton.  fOL  860. 

SURSISE  (Law  Fr.  from  Hiir.t!mr,  q.  r.) 
In  old  English  law.  Neglect;  omission;  de- 
fault; a  ceasing  or  cessation.  De  aomounset, 
et  de  aurtitea.  et  de  eaaoinea.  Brltt  e.  180. 

B  ki  h:  <ri  nrnt  <•  fi;ir\rrn.  hi  .sursise  li  Rei 
amend,  and  whoever  hears  the  cry  [hue  and 
cry),  and  neglects  to  pursue  it,  shall  inake 
amends  for  the  neglect  to  the  king.  LL.  QuL 
Conq.  lib.  48. 

SURSISER,  or  SURCESSER  (Law  Fr.) 
To  iK  slii  t;  to  omit  doins;  u  ihii'g;  to  sur- 
cease; to  fail  to  obey  process.  Hi  leveaque 
auraiat  noatre  aomounae,  ai  aoit  attache  de 
vrver  par  (le.Uresse.  if  the  bishop  fall  to 
obey  our  summons,  he  shall  be  attached  to 
appear  by  distress.  Brltt  c.  20.  See  *^r> 
slse." 

SURSUM  RE  DDE  RE  (Law  Lat.)  In  old 
cou\ cyancinp.    To  render  ui>:  fn  surreiider. 

SURSUM  REDDITIO  (l^w  Lai.j  In  old 
conveyancing.  A  surrender. 

SURVEY.  The  act  by  which  the  quantity 

of  a  piece  of  land  is  ascertained.  The  paper 
containing  a  statement  of  the  courses,  dis- 
tances, and  quantity  of  land  is  also  called  a 

"survey." 

By  "survey"  Is  also  understood  an  exam* 

inatlon;  as.  a  survey  ha.s  been  made  of  your 
house,  and  now  the  insurance  company  will 
insure  it 

SURVEY  OP  A  VESSEL.  An  examination 

of  a  vessel  to  determine  her  condition.  It 
is  frequently  had  where  some  disaster  has 
befallen  the  ship  before  proceeding  to  make 
repairs,  or  talce  measures  for  saving  her. 

SURVIVOR.  One  who  survives  another; 
one  who  outlives  another:  one  of  two  or 
more  perpoiis  who  lives  after  the  other  or 
Others  have  deceased;  the  longest  liver  of 
two  or  more  Joint  tenants,  or  of  any  two  or 
more  persons  who  have  a  joint  interest  In 
anything.    See  2  BL  Comm.  183.  184. 

One  or  more  of  certain  individuals  n— wa^ 
or  referred  to,  who  are  living  when  any 
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oUn  r  or  others  of  them  happen  to  die.  See 

1  CusJl.  (Mass.)  118;  11  Grat.  (Va.)  fi7. 
This  is  the  natural  and  proper  meaning 

of  the  term,  whi.h  is  usuiiliy  given  to  it 
by  the  courts.  Id  the  construction  of  wills,  i 

2  Jarm.  Wllla.  60iM16  (4S6-489.  Parkins'  Ed.  | 
18i9).  In  some  cases,  however,  "survivor" 
has  been  construed  to  mean  ■•other."  wh.  !<■ 
if  has  appi  ared  ih'(  cshary  in  onlcr  to  give 
effect  to  the  apparent  intention  of  the  tes- 
Utor.  See  Id.  616-619  (  440-442,  PerktnS* 
Ed.):  2  WilllamB,  Bx'ra.  1266. 

SURVIVORSHIP.  The  livinR  of  one  Of 
two  or  more  persons  after  the  death  of  the 
other  or  others. 

Survivorship  is  where  a  person  beroraes  ' 
entitled  to  property  by  n-ason  of  his  having 
survived  another  jjerson  wiio  had  an  interest 
in  it.  The  most  familiar  example  is  in  the 
case  of  Joint  tenants,  the  rule  being  that,  on 
the  death  of  one  of  two  joint  tenants,  the 
whole  property  passes  to  the  survivor. 

SURVIVORSHIP,  CLAUSE  OF.  An  ex- 
press clause  in  a  devise  or  deed  of  gitt  to 

tenants  in  rommon  that  the  property  is  to  ' 
go  to  the  survivor.    Sometimes  called  the 
"clause  of  aecmer/' 

SUS' PER  COLL*.  In  English  law.  In  the 
English  practice,  a  calendar  Is  made  out  of 
attainted  criminals,  and  the  judge  signs  the 
calendar  with  their  s  par.ite  judgments  in 
the  mnrL'in.  In  the  ea.'-e  of  a  capital  felony,  it 
Is  V  ;  opposite  the  prisoner's  name,  "Let 
him  be  banged  by  the  neck."  which,  when 
the  proceedings  were  In  Latin,  was  "sus- 
penrlatur  prr  voJhtm."  or.  in  the  abbre\'iated 
form,  -Sii.s'  /n  r  n,ir."   4  Bl.  Comm.  403. 

SUSPENDER.  In  Scotch  law.  He  in 
whose  favor  a  suspension  Is  made. 

In  general,  a  suspender  is  required  to 
give  caution  to  pay  the  debt  in  the  event  it 
Shalt  be  found  due.  ,  Where  the  suspender 
cannot,  from  his  low  or  snspoited  ilrcum- 
stances,  procure  iinnuestional(l>>  si'< mity,  the 
lords  admit  juratory  caution;  but  the  rea- 
Fons  of  suspension  are  in  that  case  to  be 
considered  with  particular  accural  at  pass- 
ing the  bill.  Act  8  Nov.  1682;  Ersk.  Inst. 
4.  3.  6. 

SUSPENDERE  (  Law  Lat.)  In  old  English 
law.  To  hang:  to  execute  by  hanging.  Sus- 
pensus.  hange<l.   See  "Snu'  per  Ck)ir." 

SUSPENSE.  When  a  rent,  profit  a  ptm- 
dre,  and  the  like.  are.  in  consequence  of  the 
unity  of  possession  of  the  rent,  etc..  of  the 
land  out  of  which  they  issue,  not  in  esse  for 
a  time,  they  are  said  to  he  In  suspense,  tune 
donnittnt :  but  they  may  be  revived  or 
awakened.    Co.  Litt.  313a. 

SUSPENSION.  A  temporary  stop  of  a 
right,  of  a  law,  and  the  like. 

In  times  of  war,  the  habeas  corpus  act  may 
be  suspended  by  lawful  authority. 

There  mny  lie  a  suspension  of  an  ofUcer's 
duties  or  powers  when  be  is  charged  with 
c  rimes.    Wood.  Inst.  510. 

Suspension  of  a  right  in  M  eotsto  to  a 


partial  extinguishment,  or  an  extinguish- 
ment for  a  time.  It  differs  from  an  exlln- 
guislimeni  In  this,  a  suspended  right  may 
lie  revived;  one  extinguished  Is  absolutely 
dead.  Bac.  Abr.  "Extinguishment"  (A). 
I  The  suspension  of  a  statute  for  a  limited 
time  operates  so  as  to  prevent  Its  operation 
for  the  time;  but  It  has  not  the  effect  of  a 
repeal.    3  Uall.  (  Pa. )  ;:»',.',. 

 In  Scotch  Law.  Tliat  form  of  law  by 

which  the  effect  of  a  sentence  condemnatory, 
that  lias  not  yet  rpcplver!  execution,  is  stayed 
or  postponed  till  the  cause  be  again  consid- 
ered. VA-ak.  Inst  4.  3.  5.  Suspension  is 
competent,  also,  even  where  there  is  no  de- 
cree, for  putting  a  stop  to  any  Illegal  act 
I  whatsoevi  I-,    lOi  -k.  Iiist.  t  7. 

Letters  of  suspension  bear  the  form  of  a  • 
summons,  which  contains  a  warrant  to  dto 
the  charter. 

 In  Ecclesiastical  Law.    An  ecclesfas- 

tiral  r,-i  sure,  liy  whieh  a  spiritual  per.Non  is 
either  interdicted  the  exercise  of  his  ecclesi- 
astical function,  or  hindered  from  receiving 
the  profits  of  his  bpneflce.  It  may  be  par- 
tial or  total:  for  a  limited  time,  or  forever, 
when  it  is  eaiiecl  "deprivation"  or '^amotlon." 
Ayllffe.  i'ar.  .'mi. 

SUSPENSION  OF  A  RIGHT.  The  act  by 
which  a  party  is  deprived  of  the  exercise  of 

his  right  for  a  time. 

When  a  right  is  suspended  by  operation 
of  law,  the  right  Is  revived  the  moment  the 
bar  is  removed;  but  when  the  right  is  sus- 
pended by  the  act  of  the  party.  It  Is  gone 
forever. 

SUSPENSION  OF  ARMS.  An  agreement 
between  belligerents,  made  for  a  short  time, 
or  for  a  particular  place,  to  cease  hostilities 

between  them. 

SUSPENSION,  PLEAS  IN.  Those  aUeg^ 
ing  matter  of  iMBponury  Incapacity  to  pro- 
ceed with  the  action.  Staph.  PI.  4S. 

SUSPENSIVE  CONDITION.  One  which 
prevents  a  contract  from  going  into  opera- 
tion until  it  has  been  fulfilled;  as.  if  I 
promise  to  pay  you  one  thousand  dollars  on 
condition  that  the  ship  Thomas  Jefferson 
shall  arrive  from  Havre,  the  contract  is  sus- 
pended until  the  arrival  of  the  ship.  1  Bouv. 
Inst.  DOto  781. 

SUUM  CIQUETRIBUERB  (LaL)  To  ren- 
der unto  every  man  that  which  belongs  t» 
him.  One  of  the  three  precepts  to  which 
Justinian  said  that  the  law  might  be  re 
duced.  Inst.  1.  1.  3.  The  others  are  alterum 
non  Uudere  and  honeate  vivere  (q,  v.) 

SUUS  HAERES  (Lat)  In  civil  law.  The 
proper  heir,  as  It  were,  not  called  In  from 

outside. 

Those  descendants  who  were  under  tho 
power  of  the  deceased  at  the  tlflse  of  hla 
death,  and  who  are  most  nearly  related  to 
him.  Calv.  Lex. 

SUUS  JUDEX  (Lat.)  In  old  RnRlish  law. 
A  proper  Judge;  a  Judge  having  cognizance 
of  a  cause.  Literally,  one's  own  Judse. 
Bracton,  tol.  401. 
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SUZEREIQN  (Norman  Fr.  under,  and 
re  or  rev,  klnir).  A  lord  who  poflaesaes  m 

flef  wlu  ni  (•  other  flefs  issue.  Diet,  de 
rAc  adt'iiiie  Francalse.  A  tenant  in  capite  or 
immediately  under  the  king.  Note  77  of  But- 
ler St  Hargrave's  notes*  Co.  LitL  Ub.  3. 

SWAIN  MOTE,  8WEIN  MOTE,  or  SWAIN 
aemote  (from  Saxon  awong,  an  attendant,  or 
DoelftBdnmn,  or  freefbolder.  and  mote,  or  oe- 

nif)f'\  a  meeting).  In  forest  law.  X  court 
holden  before  the  verderors,  as  judges,  by 
tlie  Bttward  of  fho  awoin  mote,  thrice  in 
0yery  year,  the  swelna  or  freeholders  with- 
in the  forcNBt  composing  the  jury.  Its  prin- 
cipal jurisdiction  is,  first,  to  inquire  into 
the  oppressions  and  grievances  committed 
t»y  the  officers  of  the  forest,  and,  eeoondly, 
to  receive  and  try  prt'sentments  certified 
from  the  court  of  attachments  against  of- 
fenses in  vert  and  TOnifon.  8  BL  Oomm. 
71,  72;  CoweU. 

SWEAR.  To  take  an  oath  administered 
by  some  officer  duly  empowered.  See  "Af- 
flrmatlon:"  "Oath." 

To  use  such  profane  language  as  is  forbid- 
den by  law.  This  is  generally  punished  by 
statutory  provisions  la  the  seToral  states. 
See  "Profaneness." 

SWEARING  THE  PEACE.  Showing  to  a 
magistrate  that  one  has  just  cause  to  be 
afraid  of  another  in  consequence  of  his 
menaces,  in  order  to  have  him  bound  over  to 
keep  the  peace.  See  **Saret7  of  the  Peace." 

SWINDLER.  A  cheat:  one  guilty  of  de- 
frauding divers  persons.  1  Term  R.  748;  2 
H.  HI.  531;  Starkie.  Sland.  *  L.  185.  See  10 
How.  Pr.  (N.  Y.)  128. 

Swindling  is  usually  applied  to  a  transac- 
tion where  the  guilty  party  proriires  the  de- 
livery to  him.  under  a  pretfiwlt'd  contract,  of 
the  personal  property  of  another,  with  the 
felonious  design  of  appropriating  it  to  his 
own  nae.  8  Rnss.  Crimes.  180;  Alls.  Grim. 
Law  8c  850:  2  Mass.  406. 

SWORN  BROTHERS.    Persons  who.  by 

mutual  oaths,  covenatit  to  share  in  each 
other's  fortunes.    See  Scdg.  Edw.  Conf.  c.  ?,'k 


Judicial;  the  latter  being  wholly  occupied 
with  such  InBtmments  as  concern  matters 
not  yet  judicially  in  controversy,  SttCh  aS 
instruments  of  agreements  or  contracts,  and 
testaments  or  last  wills.  Wharton. 

SYMBOLIC  DELIVERY.  The  delivery  of 
some  thing  as  a  rt'iiroscntation  or  Sign  of 
the  delivery  of  some  otber. 

Where  an  actual  delivery  of  goods  cannot 

be  made,  a  symbolical  delivery  of  some  par- 
ticular thing,  as  a  halfpenny,  will  vest  the 
property  equally  with  an  actual  deliv(>ry. 
Long.  Sales.  162;  8  How.  (U.  S.)  399:  6 
Md.  10;  19  N.  H.  419;  39  Me.  496;  11  Cush. 
(Mass.)  282;  8  CaL  140. 

8YMB0LUM  ANIMAE.  A  mortnary.  of 
soul  soot 

SYMOND'8  INN.  Formerly  an  Inn  of 
chancery. 

SYNALLAGMATIC  CONTRACT.  In  civil 
law.  A  contract  by  which  each  of  the 
contraottBK  parties  binds  himself  to  the 
other.    Such  are  the  contnM^  Of  ssle,  hir- 

ing,  etc.    roth.  Obi.  9. 

SYNCOPARE.  To  cut  short,  or  pronounce 
things  so  as  not  to  be  understood.  Oowell. 

SYNDIC.  In  French  law.  The  assignee 
of  a  bankrupt. 

Oii'^  who  is  <'hosen  to  conduct  the  affairs 
and  attend  to  tlie  concerns  of  a  body  cor- 
I  porate  or  community.  In  tliis  set  '-.  .  the 
word  corresponds  to  director  or  manager. 
Rodman,  Notes  to  Code  de  Gom.  p.  851;  Civ. 
Code  La.  art  488;  Dallos. 

SYNDICATE.  Persons  united  for  the  pur- 
pose of  an  enterprise  too  lai^e  for  Individ* 

uals  to  undertake. 

A  group  of  liiiaiii  i--i  s  who  buy  up  the 
shares  of  a  company  In  order  to  sell  them  at 
a  profit  by  creating  a  scardty.  See  108  Fs. 
St  162. 

SYNDICU8  (Greek).  One  chosen  by  a 
college,  municipality,  etc.,  to  defend  Ito 

cause.    Calv.  Lex.    See  "Syndic." 


8YB  AND  80M  (Saxon).  Peace  and  se- 
earity.  Words  ocenrrlnr  In  the  laws  of  Osp 

nute.  FnJhivi  Cristrntnn  niantitnu  ifj/h  nnil 
sum  yewi  nr.  to  all  Christian  men  let  there 
be  comninn  peace  and  sscnri^.  LL.  Bcc. 
Ganuti  R.  c.  17. 

SYLLABUS.  A  headnote  of  a  reported 
decision,  briefly  stating  a  conclusion  on  a 
point  of  law  presented  In  the  case. 

SYLVA  CAEDUA  (Lat.)  In  p<  <  1,  siastical 
law.  Wood  of  any  kind  whii  h  was  kept  on 
purpose  to  be  cut,  and  which,  being  cut. 
grew  again  fMm  the  stump  or  root  I^rndw. 
Prov.  190;  4  Itoov«,  Hist  Bng.  Law,  90. 

8YMB0LAE0GRAPHY.  The  art  or  cun- 
ning rightly  to  form  and  make  written  in- 
struments.   It  is  either  Judicial  or  extra* 


I  SYNGRAPH  (Greek).  A  deed,  bond,  or 
other  Instmment  of  writing,  under  the  Iwnd 

'  and  seal  of  all  the  parties.    It  was  so  called 
because  the  parties  "wrote  together." 
i    Formerly  such  writings  were  attested  by 
I  the  subscription  and  crosses  of  the  wit- 
[  nesses ;  afterwards,  to  prevent  frauds  and 
cKuccalments.  they  made  deeds  of  imidial 
1  covenant  in  a  script  and  rescript,  or  in  a 
part  and  counterpart  and  In  the  middle  be- 
'  twfcii  the  two  copies  they  wrote  the  word 
si/iifjruijJnis  in  large  letters,  which,  being 
cut  through  the  parchment,  and  one  being 
delivered  to  each  party,  on  being  afterward* 
put  together,  proved  their  authenticity. 

Deeds  thus  made  were  denominated  syn- 
graplu  by  the  canonists,  and  by  the  common 
XKWTvn,  eHHrOffrapht.  8  BL  Comm.  M6. 

SYNOD.  An  ecclesiastical  assembly. 
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T.  Every  person  who  was  convicted  of , 
felony,  short  of  murder,  and  admitted  to  the 
benefit  of  clergy,  was  at  one  tlnne  marked 
with  this  letter  upon  the  brawn  of  the 
thumb.  The  practice  is  abolished.  7  4fc  8 
Geo.  IV.  c  27. 

T.  R.  E.  In  old  records,  tempore  Rept»  Ed- 

nar/li.  in  thp  (imo  of  King  Edward.  Of 
conimou  ot  i  urrence  in  Domesday  Book, 
where  the  valuation  of  manors  as  it  was  In 
the  time  of  Bdward  the  Confessor  is  re- 
eoonted. 

TABARD.  A  short  gown;  a  herald's  coat; 
a  snr  coaL 

TABARDER.  One  who  wears  a  tabard  or 
short  gown.  The  name  is  still  used  as  the 
title  of  oflit^n  bachelors  of  arts  on  the  old 
foundation  of  Queen's  College,  Oxford.  Bnc. 

I.ond. 

TABELLA  (Lat.)  In  civU  law.  A  small 
table  on  which  votes  were  often  written. 

Cicero,  in  Rull.  2.  2.  Three  tablets  were 
given  to  the  judges;  one  with  the  letter  "A" 
tor  ab$olutU>,  one  with  "C"  for  condemTui- 
tio,  and  one  with  "N  L"  for  non  liquet,  not 
proven.  Calv.  Lex, 

TABELLIO  (Lat)  In  Roman  law.  An  of- 
ficer among  the  Romans,  who  reduced  to  writ- 
ing, and  into  proper  form.  aRreements.  con- 
tracts, wills,  and  other  instruments,  and  wit- 
nessed their  execution. 

The  term  tabellio  is  derived  from  the 
Latin  tabula,  ten  tabella.  which,  in  this 
sense,  signified  those  tal)h'ts  or  [tlatps  cov- 
ered with  wax  which  were  then  used  in- 
stead of  paper.  8  Toulller,  Dr.  Civ.  note 
53;  Delaurlere,  sur  Racrnean,  Notaire 

Tabellioni  a  diffort'd  from  notaries  in  many 
respects.  They  had  judicial  jurisdiction  in 
some  cases,  and  from  their  Judgments  there 
were  no  appeals.  Notaries  were  then  the 
elt'rlsK  or  alders  of  the  tahelliones :  they  re- 
ceived the  agreements  of  the  parties,  which 
ther  reduced  to  short  notes:  and  these  con- 
tracts were  not  binding  until  they  were  writ- 
ten in  extenso,  whi<h  was  done  by  the  fa- 
belUonea.  Enc.  de  M.  D'Alembert,  "Tali»M- 
lion;"  Jacob,  "TabelUon;"  Merlin.  Repert. 
*«Notalre,"  I  1;  2  Glannon«,  Istorta  di  Na- 
poll,  p.  86. 

TABERNA  (Lat.  from  tabula,  a  board) 

 In  the  Civil  Law.    A  shop,  as  beine; 

inclosed  with  boards  (quod  tabttJis  claudi- 
tur).  Dig.  14.  3.  3;  Id.  14.  3.  5.  10.  18;  Id. 
14.  3.  8;  Id.  14.  3. 13.  2;  Id.  14.  3. 18. 

Any  building  lit  fbr  habltati<m  (onuie 
utile  ad  MbUandum  aediiMum).  Dig.  60. 
16. 183. 

A  Wine  shop.   Calv.  Lex. 

■In   Old    English    Law.    A  drinking 
house;  a  tavern.  'Tavems  and  wakes  (taber- 


line  vifjiliarquc)  are  spoken  of  in  Fleta  as 

piaees  of  nocturnal  resort  by  servants,  to 

the  neglect  of  their  duties.  Fleta,  Utt.  2, 
c.  72,  §  9.  And  see  Id.  c  82.  S  3. 

TABERNACULUM  (Law  Lat.)  In  oM  r*>c- 
crds.  A  public  inn  or  house  of  entertain* 
ment   Consuet  Dom.  de  Fftrendon.  MS.  toL 

48;  CoweU. 

TABERNARIUS  (Lat  firom  tahrrma,  a 

shop). 

 In  the  Civil  Law.  A  shop  keeper.  IMs. 

14.  3.  6.  7. 

—in  Old  EnfllWi  luiw.  A  taTemer  or 
Uvem  keeper.  Fleta»  Ub.  2,  e.  12.  |  17. 

TABLE  DE  MARBRE  (Fr.)  In  old  French 
law.  Table  of  Marble;  a  principal  seat  of 
the  admiralty,  so  called.  These  Tsblee  de 
Marbre  are  frequently  mentioned  in  the  Or- 
donnance  of  the  Marine.  Ord.  Mar.  liv.  1.  tit 
1.  art  10;  Id.  tit  2.  art  18;  Id.  tit  S.  art  2. 

TABLE  RENTS.    Rents  paid  to  bishops 

and  other  pcelfsiastics.  ajiproprlated  tO  th^r 

table  or  housekeeping.  Jacob. 

TABLES.  A  synopsis  in  which  many  par- 
ticulars are  brought  together  in  a  general 
view.  as.  genealogical  tables,  which  are  com- 
posed of  the  names  of  penona  belongias  to 
a  family.  8  Bouv.  Inst  notes  IMS,  1M4. 

TABLEAU  OF  DISTRIBUTION.  In  Lou- 
isiana. A  ii.st  of  creditors  of  an  insolvent 
estate,  stating  what  each  is  entitled  to.  4 
Mart.  (La.;  N.  8.) 585. 

TABULA  IN  NAUFRAQIO  (Lat.  a  plank 
In  a  wreck).  In  Bhiellsk  law.  A  flgoratlw 

term  used  to  denot'^  tbn  power  of  a  third 
mortgagee,  who.  having  obtained  his  mort- 
gage without  any  knowledge  of  a  seoond 
mortgage,  may  acquire  the  first  InciimbtMioSk 
and  squeese  out  and  have  satlsflsetiOB  befMW 
the  second.  2  Ves.  Jr.  573;  2  FonbL  Bl|.  bk. 
3,  c.  2,  8  2;  2  Vent  337;  1  Chanc.  Gaa  ICS; 
1  Story.  IDo.  Jiir.  f  f  414.  416.  Sse  *'Tai!k- 
Ing." 

TABULAE.  In  civil  law.  Contrn.  r>  r-nd 
written  instruments  of  all  kinds,  especially 
wills.  So  called  became  originally  written 
on  tablets  and  with  wax.  Calv.  Lex. 

TABULAE  NUPTIALES.  In  the  civil  law. 
a  written  record  of  a 'marriage;  or  the 
agreement  as  to  the  dot. 

TABULARIU8.  In  the  civil  law.  A  BO- 
tary. 

TAC.  A  kind  of  customary  payment  by  a 

tenant.   Blount,  Ten.  155. 

TAC  FREE.  Free  from  payments,  etc.: 
e.  g.,  "tac  free  de  omnibus  propriis  porci* 


Digitized  by  Google 


TACIT 


(893) 


TALES 


tuU  infra  m^Uu  <le  €»"  i.  e.,  paying  nothing 
for  his  hoffi  nuuiiiig  wiUilA  that  limit. 

Jacob. 

TACIT  (from  Lat.  foceo,  to  be  silent). 
That  which,  although  not  expressed,  l.s  un- 
derstood from  the  nature  of  the  thing,  or 
from  tlie  provittoa  of  the  law;  Impllad. 

TACIT  LAW.  A  law  which  derives  Its  tea- 

thorit}'  from  the  common  consent  of  the 
people  without  any  legislative  enactment 
1  Bout.  Inst  130. 

TACIT  RELOCATION.    Ill  Scotch  law. 

The  ta'-lt  or  implied  renewal  of  a  lease  when 
the  lauilloril,  instead  of  warning  a  tenant, 
haa  allowed  him  to  continue  without  mak- 
ing a  new  agreement.  Bell,  DicC  "Reloca- 
tion." 

TACIT  TACK.  See  ''Tadt  Relocation." 

TACITA   QUAEDAM    HABENTUR  PRO 

expressis.  Certain  things,  though  unexpress 
ed,  arc  rorisidcred  as  expressed.    8  Coke,  40. 

TACITE  (Lat.)    SUently;  Impliedly;  Uc 
Itly. 

TACK.  In  Scotch  law.  A  contract  of  lo- 
cation l)y  \vlii<  h  the  use  of  land  or  any  other 
immovable  subject  is  let  to  the  lessee  or 
tacksman  for  a  certain  yearly  rent,  either 
In  money,  the  fruits  of  the  ground,  or  serv- 
ices. Ersk.  Inst.  2.  6.  8.  This  word  is  u«arly 
agrnonymona  with  "leaae." 

TACK  DUTY.  Rent  reserved  npon  a  lease. 

TACKING. 

 Of  Securities.  The  union  of  securi- 
ties given  at  different  times,  so  as  to  pre- 
vent any  intermediate  piircha.'^f' r  s  claiming 
title  to  redeem  or  otherwise  discharge  one 
lien,  which  is  inrior,  without  redeeming  or 
disi  harging  other  liens,  also  which  are  sub- 
seipuMit.  to  his  own  title.  Jeremy,  £q.  Jur. 
bk  1,  c.  S,  f  1,  pp.  188-191;  1  Storj,  ISq.  Jnr. 
i  412. 

The  doctrine  Is  not  recognised  In  the 
United  SUtes.   37  Vt.  ,34:,. 

Of  Possession.  The  connecting  of 
anceesslTe  poaeeesions  by  pereima  In  privity, 
so  as  to  rnnVn  a  continuous  adverse  POSSSS 
sion.    811  iiun  tX.  Y.)  287. 

TACKSMAN.    In  Scotch  law.   A  tenant. 

TACTI8  8ACR08ANCTI8  (Law  Lat.)  In 
old  English  law.  Touching  the  holy  (evan- 
gelists). Fleta.  lib  ?,.  c  10,  ?  21  "\  bishop 
may  swear  visis  rnnti/iln.s  [looking  at  the 
Qospels],  and  not  tariis.  and  it  is  good 
enough."   Vaughan,  C.  J.,  Freem.  133. 

TACTIS  SACROSANCTIS  SCRIPTURIS 
(Lat.)  In  oi<i  Kuropeaii  law.  Tou'  lung  the 
holy  Scriptures.    Feud.  lib.  2,  tit.  2.  pr.  Sar- 

ro.tavi'ti.H  evangrlHa  tartin.    Code,  3.  1.  14.  1. 

TACTO  PER  8E  SANCTO  EVANQELIO 
(Law  Lat)  HaviuK  p<  raonally  touched  the 
holy  Gospel.  Cro.  Kliz.  105.  The  descrip- 
tion of  a  corporal  oath. 

TAIL.  See  "Estates." 


TAIL  AFTER  POSSIBILITY  OF  ISSUE 
extinct.  The  estate  of  a  surviving  tenant 
in  special  tail  after  the  death,  withotit  sur- 
viving issue,  of  the  person  from  wlios."  body 
the  issue  to  inherit  was  to  spring.  2  Bl. 
comm.  124. 

TAIL  FEMALE.  An  estate  taU  limited  to 
the  female  heirs  of  tiie  donee. 

TAIL  GENERAL.  An  estate  tail  gnin'.Ml 
to  one  and  the  heirs  of  bis  body  in  general. 
2  BL  Comm.  118. 

TAIL  MALE.  An  estate  tall  limited  to  the 
male  helni  iA  the  dmiee. 

TAIL  SPECIAL.  An  estate  taU  granted  to 

one  and  certain  only  of  the  heirs  of  his 
body,  as  those  to  be  begotten  on  bis  then 
wife.  2  BL  Comm.  118. 


TAILLE  (French). 

 In  Old  French  Law. 


A  tax  or  assess- 


ment levied  by  the  king,  or  by  any  great 
lord,  upon  his  subjects.  Brande. 

—In  Old  English  Law.  The  fee  which 
is  opposed  to  fee  simple,  because  it  is  .so 
minced  or  pared  that  it  is  not  in  the  owner's 
free  power  to  dispose  of  it,  but  it  is,  by  the 
first  giver,  cat  or  divided  from  all  other,  and 
tied  to  the  issne  of  the  donee, — In  short,  an 

estate  tail. 

TAILZIE.  In  the  Scotch  law.  an  arbitrary 
line  of  succession  laid  down  by  a  proprietor, 
in  substitution  of  a  legal  line  of  succession. 
A  deed  of  tailzie  creates  a  Scotch  entail  by 
which,  until  11  it  12  Vict.  c.  86.  16  ft  17 
Vict.  c.  94,  and  31  &  32  Vict.  c.  84.  an  estate 
might  be  tied  up  forever.  See,  also,  38  & 
38  Vict  c.  61. 

TAINT.  Attainder  (9.  r.) 

TAKE.  A  technical  expression  which  slC* 
nities  to  receive;  as.  a  devisr  r  will  take  un- 
der the  wilL  The  devisee  takes  only  whm 
the  possession  of  the  testator  has  ceas^.  41 
X.  J.  Law,  70. 

To  seize:  as.  to  take  ami  1  arry  away,  ei- 
ther lawfully  or  unlawfully. 

To  choose;  e.  n^,  od  oopiendo*  anUat,  to 
choose  a  jury. 

I'o  obtain :  c.  g.^  to  take  a  vwdiot  in  court, 
to  get  a  verdict. 

TAKER.  One  to  whom  an  estate  comes. 
The  "first  taker"  is  he  who  holds  the  im- 

mediate  estate,  with  expectant  estates  fol- 
'owliitx.  or  the  first  of  a  line  of  grantees. 

TAKING.  An  cb  incnl  of  "larceny"  (q.  v.) 

TALE.  In  English  law.  The  ancient 
name  of  the  declaration  or  oonnL  8  BL 
Comm.  888. 

TALES  il.at  '.-//v.  such.  like).  In  prac- 
tice. A  number  of  jurors  added  to  a  defl- 
cient  panel  snfBcient  to  supply  Uie  defl- 

ciency. 

A  list  of  such  jurymen  as  were  of  the 
talcs,  kept  in  the  king's  bench  oflloe  in  Bfefi^ 
land. 
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TAL£S  D£  CIRCUMSTAI^TIBUS  (894) 


TANGIBLE  PROPERTY 


TALES  DE  CIRCUM8TANTIBU8  (Lat.  a 

like  number  of  the  bystanders).  A  snfflrjent 
number  of  jurors  selected  from  the  bystand- 

.ers  to  supply  a  deficieucy  in  the  panel. 

The  order  of  the  ju<UEe  for  taking  such 
bystanders  as  jurors. 

Whenever,  fiuiu  any  cause,  the  panel  of 
jurors  is  Insutllcieut,  the  judge  may  issue 
the  above  order,  and  the  officer  immediately 
exerutes  it.  See  2  Hill  (S.  C.)  381;  2  Pa. 
St.  412;  Coxe  ( N.  J.)  283;  1  Blackf.  (Ind.) 
63;  2  Har.  ft  J.  (Md,)  426;  1  Pick.  (Mass.) 
43,  note.  The  numheir  to  be  drawn  on  sue- 
oeMlve  panels  Is  In  tiie  dlsoretlon  of  tbe 

.court  17  Ga.  497. 

TALESMAN.  A  person  summoned  to  act 
.as  a  Juror  from  among  the  bystanders  in 
the  oonrL 

TALIO  (I>at.  from  talia,  such,  like).  In 
the  civil  law.  Like  for  like;  punishment  in 
the  same  kind;  the  punishment  of  an  iu- 
Jary  I7  an  act  of  the  same  kind,  as  an  eye 
for  an  eye,  a  limb  for  a  limb.  etc.  Called 
timilitudo  suiii'licii,  likfiu-ss  ol  punishment; 
redproca  iHicmi,  reciprocal  punlihmeiiL  CSalT. 
Lex. ;  Adams,  Rom.  AnL  281. 

TALIS  INTERPRETATIO  SEMPER  Ft- 
.  enda  est,  ut  evitetur  absurdum,  et  incon- 
veniens,  et  ne  judicium  sit  illusorlum.  In- 
terpretation is  always  to  be  made  in  such  a 
manner  that  what  Is  absurd  and  Incon- 
venlenf  is  to  bo  avoided,  and  po  tbat  the 
^  judgment  be  not  nugatory.    1  Coke,  02. 

TALIS  NON  EST  £ADEM«  NAM  NUL- 
lum  slmtte  est  Idem.  What  to  like  is  not 
the  same,  for  nothing  similar  to  the  same.  4 

Coke.  18. 

TALIS  RES,  VEL  TALE  RECTUM,  QUAE 
vel  quod  non  est  In  hemlne  adtune  super- 

Btlte  sed  tantiimmodo  est  et  conslstit  in 
.  consideratione  et  intelligentia  legis,  et  quod 
alii  dixerunt  talem  rem  vel  tale  rectum  fore 
in  nublbus.  Such  a  thing  or  such  a  right 
as  is  not  vested  In  a  person  then  living,  but 
merely  exists  in  the  consideration  and  con- 
templation of  law,  is  said  to  be  in  abeyance, 
and  others  have  said  that  such  a  thing  or 
such  a  right  Is  In  the  clmtds.  Co.  Lltt  MS. 

TALITER  PROCESSUM  EST.  Upon 
pleading  the  Judgment  of  an  inferior  court, 
the  proceedings  themselves,  and  this  general 
ment.  and  on  which  the  sanio  was  founded, 
must,  to  some  extent,  appear  in  the  pleading, 
Imt  the  rule  is  that  they  may  be  allefpsd  with 
a  general  allegation  that  "such  proceedings 
were  had,'*  instead  of  a  detailed  account  of 
the  proceedings  themselves,  and  this  general 
allegation  is  called  the  "taliter  processum 
.  eat."  A  like  concise  mode  of  stating  former 
proceedings  In  a  suit  Is  adopted  at  the  pres- 
ent day  in  chancery  proceed inge  upon  peti- 
tions, and  in  actions  In  the  nature  of  bilto  of 
revivor  and  supplement  Brown. 


of  raising  a  revenue.  Bae.  Abr.  "Smuggling, 
etc."  (B) :  Forteseue  de  Laud.  Id;  ^Mmaa  ^ 
17;  2  Inst.  531,  582;  Spelman. 


TALLAGER8.  Tax  or  toU  gatherers: 
tloned  by  Chaucer. 


TALLAGIUM  (perhaps  from  French  taUlt, 
cut  off).  A  term  Including  all  taxes,  t 
Inst.  632;  Stat  de  tol  nm  Concedendo 
temp.  Bdw.  I.;  Stow,  Auuals.  445;  1  Bli 
Comm.  .-^n*.  Chancer  has  taMMen  Cor 
"tax  gatherers." 

TALLAGIUM  FACERE.  To  give  up  ae- 
counts  in  the  exchequer,  where  the  method 
of  aooonnting  was  by  talUea. 


TALLATia 
lies.  GowelL 


A  keeping  account  by  tal> 


TALLAGE  (Fr.  tniHrr.  to  cut).  In  Eng- 
lish law.  .\  tprm  used  to  denote  subsidies, 
taxes,  ciistonis.  and.  indeed,  any  imposition 
whatever  by  the  government  for  the  purpose 


TALLIA.  Oommons  in  meat  or  drink:  tsx 

or  tribute. 

TALLY  (Fr.  tailler;  Ital.  tagliare.  i.  e, 
Mcindere,  to  cut  off).  A  stick  cut  into  two 
parts,  on  each  whereof  is  marked,  with 
notches  or  otherwise,  what  is  due  betwofn 
debtor  and  creditor.  Hence  the  tallier  of  Um 
exchequer  Is  now  called  the  "tener."  Ijbx. 
Const.  205;  Cowell.  One  party  must  have 
one  part,  and  the  other  the  other,  and  tbej 
must  mat.  b.  Tallies  in  the  exchequer  SIS 
abolished  by  2  Geo.  HI.  c  82.  There  was 
the  same  usage  In  Ftvac^  IMeL  de  l  Acad. 
Franc;  Poth.  ObL  pt  4,  c.  1,  art  2.  S  S. 

TALLY  TRADE.  A  system  of  desllBS,  ky 

which  dealers  furnish  certain  artiples  on 
credit,  upon  an  agreement  for  the  payment 
of  the  Btipulateil  luice  by  certain  weekly  or 
monthly  installments.  McCulloch.  Diet,  A 
tally  was  a  eommon  aeenrlty  for  money  in 
the  days  of  Edw.  I.  t  Reere,  Hist  Eng.  Lsw. 

c.  xi.  p.  233. 

TALTARUM'S  CASE.  A  case  reported  in 
Y.  B.  12  Mw.  rv.  19-21.  which  is  said  10 
have  estalillshed  the  foumlation  of  common 
recoveries,  and  their  efficacy  to  bar  an  en- 
tall. 

TALZIE.  8ee*^IMe.'* 

TAM  QUAM.  A  phrase  used  where  a  pro- 
ceeding is  appUed  or  referred  to  two  things 

or  persons. 
A  writ  of  error  from  inferior  courts,  when 

the  error  is  supposed  to  be  a.'?  Wfll  in  civiag 
the  Judgment  as  in  awarding  execution  upon 
it.  Tom  tn  reddUtone  fudieU,  cnois  in  odj^ 

dicationc  crmifiotiis. 

A  venire  tarn  Quam  was  one  by  w^hicb  a 
Jury  was  summoned,  as  well  to  try  an  Issue 
as  to  inquire  of  the  damages  on  a  deflsnlt 

2  Tldd.  Prac.  722,  895. 


TAMEN  (LaL) 
theless;  yet 


Notwithstanding; 


TANGIBLE  PROPERTY.  That  which  may 
be  felt  or  touched.  It  must  neeesanrlly  be 
corporeal,  but  it  may  be  real  or 
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TANISTRY 


(895)         TAXATIO  ECCLESIASTICA 


TANI8TRY  (a  tluniis).  In  Irish  law.  A 
species  of  tenure  founded  on  immemorial 
usage,  by  which  lands,  etc.,  descended  »eniori 
et  (lignissimo  viri  sa}i[/uiiiis  cl  coi/iiominis, 
i.  e.,  to  the  oldest  and  worthiest  man  of  the 
blood  and  name.  Jacob. 

TANTBO  (Spanish).  In  Spanlah  law.  Pre- 
emption.  WUte,  Now  Recop.  bk.  2,  tit.  2. 

-c  3. 

.TANTUM  BONA  VALENT,  QUANTUM 
vandl  poanint.  Thlaga  nre  worth  what  they 
win  aeU  lor.  8  Inst  SOB. 

TARDE  VENIT  (Lat.)  In  practice.  The 
name  of  a  return  made  by  the  sheriff  to  a 
wrtt,  when  It  came  into  hie  hands  too  late  to 

be  executed  before  the  refiirn  day. 

The  sheriff  Is  required  lo  show  that  he  has 
yielded  obedienoe  to  the  writ,  or  give  a  good 
excuse  for  bis  omission;  and  he  may  say. 
quod  breve  adeo  tarde  venit  quod  exequi  non 
posnunt.  It  is  usual  to  return  the  writ  with 
an  Indorsement  of  tarde  vctiil.  Comyn,  Dig. 
"Retom"  (D 1). 

TARE.  An  allowance  In  the  purchase  and 

sale  of  mtM-chandlse  for  the  wei|^t  Of  the 
box,  bag,  or  cask,  or  other  things  In  which 
the  goods  are  packed.  It  is  also  an  allow- 
ance made  for  any  defect,  waste,  or  diminu- 
tion in  the  weight,  quality,  or  quantity  of 
sooda.  It  differs  from  "tret"  (a.  o.) 

TARIFF.  Cnstoms.  duties,  toll,  or  tribute 

payabl'^  iij^on  mTihandlse  to  the  general 
goveriiint'iit  is  lallfd  "tarifT."  The  rate  of 
customs,  etc..  also  bears  this  name,  and  the 
list  of  articles  liable  to  duties  is  also  called 
the  'Harlft." 

TAURI  LIBER  I  LIBERTA8.    A  common 

bull,  b(M  ausc  he  was  free  to  all  the  tenants 

within  such  a  manor,  lil>erty,  etc. 

TAVERN.  A  place  of  entertainment;  a 
hoose  kept  up  for  the  accommodation  of 
strangers.  Webster.  Originally,  a  hotise  for 
the  retailing  of  liquors  to  be  drunk  on  the 
•Spot.  Webster. 

In  almost  all  the  Rtates.  the  word  has 
•come  to  mean  the  same  as  "inn,"  with  no 
particular  reference  to  the  sale  of  liquors. 
See  2  Kent.  Comm.  (9th  Bd.)  697*.  note  (a) ; 
.6  N.  H.  258. 

TAVERN  KEEPER.   An  innkeeper  (q.  r.) 

TAVERNER  (Law  Fr.  and  Eng.;  Fr.  lan,- 
nier.  from  tatrrne).  In  old  English  law. 
A  seller  of  wine;  one  who  kept  a  house 
or  shop  for  the  sale  of  wine.  Et  p  u  i  s 
sort  I  i<<iuis  <le  tiivvrm'>  fi  q\i>'  omit  (oulii 
vyn*  pnvoHtre  la  tIroU  ««/<ia»c,  and  afterwards 
It  Aall  be  Inquired  of  taverners  who  have 
sold  wines  against  the  right  assize.  Britt. 
c.  30.  A  retailer  of  wines.  Hardr.  3.?S. 
"Taverner"  is  used  as  the  addition  of  a  i>  r 
son  in  a  writ  in  the  Register.  Reg.  Orig. 
196.  But  "taTem  keeper"  has  now,  for  the 
moat  part,  taken  Its  place. 

TAX.  A  (  ontribution  imposed  l)y  povern- 
;ment  on  individuals  for  the  service  of  the 


state.  13  Pa.  St.  104.  It  is  distinguished 
from  a  sabsldy,  as  being  certain  and  order^. 
Jacob. 

A  sum  of  money  asses-^  1  under  the  au- 
thority of  the  state  on  the  personal  prop- 
erty of  an  Indmdual  for  the  use  of  tiie 

state.    fiO  Me.  124. 

It  is  distinguished  from  a  loial  assess- 
ment, as  being  imposed  without  reference  to 
peculiar  benefits  to  particular  Individuals 
or  property.   84  N.  Y.  108;  22  Minn.  494. 

"Excise"  and  "impost"  are  sometimes  used 
as  synonymous  with  "tax,"  but  In  strictness 
apply  only  to  taxes  upon  production  or  oon> 
sumption,  and  upon  imports,  reepeetlTOly. 

Taxes  are  either: 

(1)  Direct  or  Indirect,  direct  being  those 
assessed  on  the  property,  person,  business, 
etc..  of  those  who  are  to  pay  them,  and  in- 
direct beinK  a  tax  levi-il  on  commodities 
before  they  reach  the  consumer.  Cooley, 
Tax*n,  C 

(2)  Ad  valnnnn  or  specific,  ad  vaUirum 
being  those  imposed  in  proportion  to  value, 
and  specific  those  consisting  of  a  fixed  mm 
Imposed  upon  an  article  or  thing  by  name. 

(3)  General  or  local,  general  being  those 
imposed  on  inoperty  throughout  the  state, 
and  local  being  those  Imposed  on  the  locality 
specially  benefitted. 

Taxes  are  also  classified  according  to  the 
nature  of  the  property  on  which  they  are 
Imposed,  as  Income  taxes.  Inheritance  taxes, 
personal  property  taxes,  etc. 

TAX  DEED.  An  instrument  whereby  the 
officer  of  the  law  undertakes  to  convey  the 
title  of  the  rightful  proprietor  to  the  pur- 
chaser at  the  tax  sale,  or  sale  of  the  land 
for  nonpayment  of  taxes. 

TAX  LEVY.  The  amount  of  tax  to  be 
raised,  or  the  official   act   by  which  the 

amount  Is  determined  upon. 

TAX  LIEN.  A  statutory  lien  on  lands  to 
secure  the  payment  of  taxes,  which  exists  in 
favor  of  ttie  public 

TAX  LISTS.  The  assessment  roll;  the 
list  of  persons  or  pnq^erty  against  whom  or 
which  taxes  are  teried. 

TAX  SALE,  A  sale  of  lands  for  the  non- 
payment of  taxes  asrossed  thereon. 

TAX  TITLE.    A  title  to  land  deriTOd 

throuRh  the  sale  of  it  for  delinquent  taxes, 
or  through  the  foreclosure  of  a  tax  lien. 

TAXATl.  Soldiers  of  a  garrison  or  fleet, 
assigned  to  a  certain  atatkm.  Spelman. 

TAXATIO  (Lat.)    In  the  civil  law.  The 

modification  by  a  judge  of  the  aiiioimt  of 
damages  claimed  or  sworn  to  by  the  plalntlft. 

TAXATIO  ECCLESIASTICA.  The  valua- 
tion of  ecclesiastical  benefices  made  through 
every  diocese  in  Kngland,  on  occasion  of 
Pope  Innocent  IV.  granting  to  King  Henry 
III.  the  tenth  of  all  spirituals  for  three 
years.  This  taxation  was  first  made  by 
Walter,  bishop  of  Norwich,  delegated  by  the 
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TAXATIO  EXPENSARUM  <8%) 


TEMPLARS 


pope  to  this  office  in  3S  Hen.  III.,  and  hence 
called  "Taxatio  Xortcicencis."  It  is  also 
called  "Pope  Innocent's  Valor."  Wharton. 

TAXATIO  EXPENSARUM  (Law  Lat,)  In 
Old  English  practice.  Taxation  of  costs. 

TAXATIO  NORWiCENCIS.  See  "Tazatio 
Eccloslaatlca." 

TAXAT  ION.  The  process  of  taxing  or  im- 
posing a  lax.  Webster. 

 In  Praetiee.  Adjustmrat.  Fixing  the 

amount ;  e.  g.,  taxation  of  coats.  8  Chit  Gen. 

Prar.  002. 

TAXATION  OF  COSTS.  In  practice.  Fix- 
ing the  amount  of  costs  to  which  a  party  Is 

entitled. 

It  is  a  rule  that  the  Jury  nnist  assess  the 
da:::ai;i  s  ami  co.sts  .•^cparatt'ly,  j-o  that  it  may 
appear  to  the  court  that  the  costs  were  not  ' 
considered  in  the  damages;  and  when  the ! 
jury  give  costs  in  an  amount  insufflrirnt  to 
answtT  the  costs  of  the  suit,  the  plaintiff 
may  pi  ay  that  the  officer  may  tax  the  ki;  !-. 
and  such  taxation  is  Inserted  in  the  judg- . 
ment.  This  Is  raid  to  be  done  et  a»»enau  of 
the  plaintiff,  bei  ausp  at  his  prayer.  Har.  ' 
Abr.  "Costs"  (K).  The  costs  are  taxed  in 
the  first  instance  by  the  prothonotary  or 
clerlt  of  the  court.  See  2  Wend.  (  N'.  Y.)  244: 
1  Cow.  (N.  Y.)  591:  7  Cow.  (.N  Y.)  412:  2 
YerK.  (Tenn.)  245.310;  (!  Y.  ik.  (Tenn.)  412; 
Harper  (S.  C.)  326;  1  Pick.  (Mass.)  211: 
10  Mass.  26;  16  Mass.  370.  A  hill  of  costs, 
havinn  bom  nrco  submitted  to  such  an  offi- 
cer for  ta.\ation,  cannot  be  withdrawn  from 
him  and  referred  to  another.  2  W«id.  (N. 
Y.)  2.-2. 

TAXER8.  Two  officers  yearly  chosen  In 
Cambridge.  England,  to  see  the  true  gauge 
of  all  the  weights  and  measures. 

TAXING  MASTERS.  OflicTs  of  the  Eng- 
lish supreme  court,  who  examine  and  allow 
or  disallow  items  in  btlts  of  costs.   See  1 

Chit.  Archb.  Prac.  »12th  Fd  t  .'07;  Smith. 
Ch.  Prac.  12.  62,  829;  2  Uaniell.  Ch.  Prac. 
(5th  Ed.)  1S08. 

TAXING  OFFICER.  Each  house  of  par- 
liament has  a  taxing  officer,  whose  duty  it 
is  to  tax  the  costs  Incurred  by  the  promoters 
or  opponents  of  private  Mils.   May,  Piarl. 

Prac.  RU. 

TAXT  WARD.  An  annual  payment  made 
to  a  superior  in  Scotland,  instead  of  the  du- 
ties due  to  him  under  the  tMiure  of  ward- 
holding.  Abolished. 


TECHNICAL.   That  which  properly  be- 
longs to  an  art 
In  the  construction  of  contracts  it  is  a 

Kctu'ral  nil«»  that  technical  words  are  to  be 
tatken  according  to  their  approved  and 
known  use  in  the  trade  in  which  the  con- 
tract Is  entered  into,  or  to  which  it  relates, 
unless  they  have  manifestly  Ijcen  under- 
stood in  another  s^nse  by  the  parties.  2 
Bos.  ft  P.  164;  6  Term  R.  32U;  3  St&rkie, 
Bt.  1036. 

TEIND  COURT.   In  Scotch  law.  A  court 

which  hag  Jurisdiction  of  matters  relating 
to  the  augmentation  of  stipends,  and  the 
valuation  and  sale  of  tithes. 

It  la  held  before  justices  of  the  court  of 
sessions  organised  as  a  separate  court,  with 
distinct  derka  and  ministerial  offlcera  Bell. 
Diet. 

TEINDS.  In  Scutch  law.  That  liquidated 
proportion  of  the  rents  or  goods  of  the  people 
which  Is  due  to  churchmen  for  performing 
divine  service,  or  exercising  the  other  spirit- 
ual functions  proper  to  their  seyeral  ofllces. 
Kr^k.  Fnst.  2.  10.  2. 

TEINLAND.    Tbainland  (q.  v.) 

TELEGRAPHIAE.  Written  evidence  of 
things  past.  Blount 

TELLER  (taltler,  one  who  keeps  a  tally). 
An  officer  in  a  bank  or  other  institution:  a 
person  appointed  to  receive  votes;  a  name 
given  to  certain  officers  in  the  English  ex- 
chequer. 

TELLERS  IN  PARLIAMENT.  In  the  lan- 
guage of  parliament,  the  "tellers"  are  the 
members  of  the  house  selected  to  count  the 
members  when  a  division  takes  plate.  In 
the  house  of  lords,  a  division  is  effected  by 
the  "noncontents"  remaining  within  the 
bar,  and  the  "contents"  going  below  It  a 
teller  belnc  ai)nointod  for  each  party.  In 
(he  common.s.  the  "ayes"  ro  irto  the  lobby 
at  one  end  of  the  house,  and  the  "noes"  into 
the  lobby  at  the  other  end,  the  house  itself 
being  perfectly  empty,  and  two  tellera  being 
appointed  for  each  party.  May.  PvL  Prac. 

TELLIGRAPHUM.  An  Anglo-Saxon  char- 
ter of  land.  1  fleeve.  Hist  Eng.  Law,  c.  1. 
p.  10. 

TELLWORC.  That  labor  which  a  tenant 
was  bound  to  do  for  his  lord  for  a  certain 

number  of  days. 

TEMENTALE,  or  TENEMENTALE.  A  Ux 

of  two  shillings  upon  every  ploughland;  a 

decennary  [q.  v.) 


TEAM,  or  THEAME.  A  royalty  or  privl- 1  TEMERE  (Lat)  In  the  civil  law.  Rash- 
lege  granted,  by  royal  charter,  to  a  lord  of  liy:  Inconsiderately;  without  sufficient  cause. 

a  manor,  for  the  havir<j;,  n-Iraining.  and  '  .\  jdaintifT  wa^  said  f' j,;,  re  Uti>jan\  who  de- 


Judglng  of  bondiuen  and  villeins,  with  their 
children,  goods^  chattels,  etc.   Olanv.  1,  6. 

cil. 

TEAMSTER.  One  who  drives  horses  in 
a  wagon  for  the  purpose  of  carrying  goods 
for  hire.  iTe  is  liable  as  a  common  carrier. 
Story.  Bailm.    49«.   See  "Carrier." 


manded  a  thing  out  of  malice,  or  sued  with- 
out Just  cause,  and  who  could  show  no 
ground  or  cause  of  action.  Brissonius. 

TEMPLARS.    A  relig  ous  order  of  knight- 
hood, instituted  about  the  year  1119.  and  so 
'■ailed  tierau.«e  the  n)einl>ers  dwelt  in  a  part 
)  of  the  temple  of  Jerusalem,  and  not  far  from 
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tho  St  [Hilrhre  of  our  Lord.  They  entertained 
ChriBtiaa  Btrangera  and  pilgrims  diaritably, 
and  their  profenion  mm  at  Unit  to  defend 
travellers  from  hlRhwaymen  and  robbers. 
The  order  was  suppressed  A.  D.  1307,  and 
their  substance  Riven  partly  to  the  knights 
of  St  Jolm  of  Jerusalem,  and  partly  to  oth- 
er religious  orders.  Brown. 

TEMPLE.  Two  Lnglish  inns  of  court, 
thus  called  because  anciently  the  dwelling 
place  of  the  Knights  Templar.  On  the  sup- 
pression of  the  order,  thej  were  pnrehaeed 

l)y  -ome  profes.sors  nf  the  (  ommon  law,  and 
converted  Into  hospitia  or  inns  of  court 
They  are  called  the  "Inner"  and  **Mlddle 
Temple."  in  relation  to  Essex  House,  which 
was  alfio  a  part  of  tlie  house  of  the  Tem- 
plars, and  called  the  "Outer  Temple,"  be- 
cause Situated  without  Temple  Bar.  Enc. 
Lond. 

TEMPORAL  LORDS.  The  peers  of  Eng- 
land; the  bishops  are  not  in  strictness  held 
to  be  peers,  but  merely  lords  of  parliament 
3  Stepb.  Comm.  8S0,  MS. 

TEMPORALIS  ACTIO  (LaU  An  action 
whirh  could  only  be  broui^t  wltbln  a  oer^ 

tain  ptTiod. 

TEMPORALIS  EXCEPTIO  (Lat)  A  tem- 
porary exception  wtalcb  barred  an  action  for 
a  time  only. 

TEMPORALITIES  (Law  Lat.  trwporalhi) . 
R*'Vt"nues,  lands,  tenements,  and  lay  fees 
Which  bishops  have  from  livery  of  the  king, 
and  in  virtue  of  which  they  alt  in  parlia- 
ment.  1  RoUe,  Abr.  88L 

TEMPORARY.  Which  is  to  last  lor  a  lim- 
ited time.  See ''Statute." 

TEMPORIS  EXCEPTIO  (Lat)  In  civil 
law.  A  plea  of  lapse  of  time  in  bar  of  an 
action,  like  our  statute  of  limitations.  Dig. 
"De  DlTerala  Ttmporallbna  Actionlbaa." 

TEMPUS  (T4it)  In  civil  and  old  English 
taw.  Time  in  general.  A  time  limited;  a 
season;  e.  if.,  tempua  pestonia,  meat  time  in 
the  foreat 

TEMPUS  CONTINUUM  (Lat)  In  civil 
law.  A  period  of  time  which  runs  continu- 
ally having  once  begun,  feast  days  being 
counted  as  well  as  ordinary  days,  and  it 
making  no  difference  whether  the  person 
ncalnat  whom  it  runs  la  preaent  or  aboent. 
Calv.  Lex. 

TEMPUS  ENIM  MODUS  TOLLENDI  OB- 
ligationes  et  actiones,  quia  tempus  currit 
contra  deeidea  et  oui  Juris  contemptores. 

For  time  is  a  means  of  destroying  obliga 
tions  and  actions,  because  time  runs  against 
the  slothful  and  contemners  of  tbollr  OWn 
rights.    Fleta,  lib.  4.  c.  5,  §  12. 

TEMPUS  SEMESTRE.  Half  a  year,  and 
not  six  lunar  months.  Westminster  II.  e.  5. 

TEMPUS  UTILE  (Lat)    In  civll  law.  A 

period  of  time  which  run.s  beneficially;  i. 
feaat  days  are  not  included,  nor  does  it  run 


asainst  one  absent  in  a  foreign  country,  or 
on  business  of  the  republic,  or  detained  by 
stress  of  weather.  Bat  one  detained  by  lAHk- 

ness  is  not  protected  from  its  running;  for 
it  runs  where  there  is  power  to  act  by  an 
agent,  as  well  as  where  there  is  power  to  act 
personally;    and  the  sick  man  might  bavv 

deputed  his  agent.    Calv.  Lex. 

TENANCY.    The  state  or  condition  of  a 
tenant;  the  eatate  hML  by  a  tenant. 

TENANT  (Lat  tweo,  tenrre.  to  hold).  One 

who  holds  or  possesses  lands  or  tenements 
by  any  kind  of  title,  either  in  fee,  for  life, 
for  years,  or  at  will.  In  a  popular  sense, 
be  is  one  who  has  the  temporary  use  and 
occupation  of  lands  or  tenements  which  be- 
long to  another,  the  duration  and  other 
terms  of  whose  occupation  are  usually  de- 
fined by  an  agreement  called  a  "leaae."  whilo 
the  parties  thereto  are  placed  in  the  relation 
of  landlord  and  tenant  5  Man.  ft  G.  54; 
Bottv.  Inat  Index. 

 Tenants  In  Common.    S'lrh  as  hold 

lands  and  tenements  by  several  and  distinct 
titles,  and  not  by  a  Joint  title,  but  occupy  in 
common,  the  only  unity  recognized  between 
them  being  that  of  possession.  They  are 
accountable  to  each  other  for  thr-  juofits  of 
the  estate;  and  if  one  of  them  turns  another 
ont  of  poaeeaaion.  an  action  of  electment  will 
He  against  him.  T}iry  may  also  have  recip- 
rocal actions  of  wasti-  against  each  other.  2 
HI.  Comm.  191.  See  "Estate  in  Common;" 
7  Cruise,  Dig.;  Bac.  Abr.  "Joint  Tenants,  and 
Tenants  in  Common;"  Comyn.  Dig.  "Abate- 
ment" (E  10.  F  C),  "Chancery"  (3  V  4). 
"Devise"  (N  8).  "BsUtes"  (K  8,  R  2);  1 
Vem.  86S;  Arebb.  Civ.  PI.  58.  7S. 

 Tenant  by  the  Curtesy.  A  species  of 

life  tenant  who,  on  the  death  of  his  wife 
seised  of  an  estate  of  inheritance,  after 
having  Issue  by  her  which  Is  capable  of 
inheriting  her  estate,  holds  her  lands  for 
the  period  of  his  own  life.  After  the  birth 
of  such  a  child,  the  tenant  is  called  "tenant 
by  the  curtesy"  initiate  (Co.  Lltt.  29a;  2 
Bl.  Comm.  120);  but  to  consummate  the 
tenancy,  the  marriage  must  be  lawful,  the 
wife  mnst  have  poaaeaalon.  and  not  a  mere 
right  of  possession,  the  issue  must  be  bom  , 
alive,  during  the  lifetime  of  the  mother, 
and  the  husband  muBt  survive  the  Wife. 
See  "Curtesy." 

 ^Tenant  in  Dower.  Another  species  of 

!ife  tenant,  occurring  where  the  husband  of 
a  woman  is  seised  of  an  estate  of  inheritance, 
and  dies,  and  the  wife  thereby  becomes  en- 
titled to  hold  the  third  juirt  nf  all  tho  lands 
and  tenements  of  which  he  was  seised  at 
any  time  dnrlng  the  oovertnre  to  her  own 
II =e.  for  the  term  of  her  natural  life.  See 
"Dower;"  2  Bl.  Comm.  129;  Comyn.  Dig. 
•Dower"  (A). 

 Tenant  of  the  Demesne.    One  who  Is 

tenant  of  a  mesne  lord;  as,  where  A.  is 
tenant  of  B.  and  C.  of  A.;  B.  is  the  lord, 
A.  the  mesne  lord,  and  C.  the  tenant  of 
the  demesne.   Hammond.  N,  P.  S92,  893. 

 Tenant  in  Fee.  Lender  the  feudal  law, 

one  who  held  his  lands  either  immediately 
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or  derlratlyely  from  the  soTeretgn,  In  oon- 

Hidfratinii  of  the  military  or  othor  sorvlrps 
hf  was  IxniiKi  to  perform.  If  he  held  direct- 
ly from  the  kln>;,  lie  was  railed  a  "tenant 
In  fee."  in  capite.  With  us,  the  highest  es- 
tate which  a  nan  can  have  in  land  has 
direct  refeni'ic  to  his  duty  to  the  state. 
From  il  he  ultimately  holds  his  title,  to  it 
he  owes  fealty  and  flervJce,  a!id  if  he  falls 
in  his  allegiaace  to  it,  or  dies  without  heirs 
urvon  whom  this  duty  may  devolve,  his  lands 
revert  to  (lie  state  under  wliii  h  he  held. 
Subject  to  ihiK  qualification,  howev<  r.  a  ten- 
ant In  fee  has  an  abnolute  unconditional 
ownership  in  land,  which,  upon  his  death, 
vests  in  his  heirs;  and  hence  he  enjojrs  what 
Is  talleil  an  "estate  of  inheritance."  S  i' 
"Estates;"  2  Bl.  Comm.  81;  Litt,  S  i;  Plowd. 
565. 

 Joint  Tenants.   Two  or  more  persons 

to  whom  lauds  or  tenements  have  been  grant- 
ed to  hold  iu  fee  .Mmp.e.  I'l  r  i  n-  vc;i!>:. 
or  at  will,  la  order  to  constitute  an  ept^to 
in  Joint  tenancy,  the  tenants  thereof  um  i 
have  one  aJid  the  b-ame  interest,  arising'  by 
the  .«anie  lo'iveyam  e.  cotnuien(  at  t'l  ■ 
same  time,  and  held  by  one  and  tlw 
undivided  possession.  2  Bl.  Comm.  180.  The 
principal  Incident  to  this  estate  Is  the  right 
of  s>irviv()rship.  by  which,  npoti  the  d  ■[-.•h.  -if 
one  joint  tenant,  tlie  entire  tenancy  rcinain.s 
to  the  surviving  cotenant.  and  not  to  the 
heirs  or  other  representatives  of  the  deceas- 
ed, the  last  survivor  taking  the  whole  estate. 
It  is  an  estate  which  can  only  be  created 
by  the  acts  of  the  parties,  and  never  by 
operation  of  law.  Co.  Litt.  184b:  2  Cruise, 
Dig.  43;  4  Kent.  Comm.  35S;  2  Bl.  Comm. 
179;  7  Cruise,  Dig.  "Joint  Tenancy:"  Prest. 
Est 

Tenant  for  Life.  One  who  has  a  free- 
hold interest  in  lands,  the  duration  of  which 

is  confined  tn  the  life  or  lives  of  some  par- 
ticular person  or  persons,  or  to  the  happen- 
ing or  not  happeninK  of  some  iincertain 
event  1  Cruise.  Dig.  76.  When  he  holds 
the  estate  by  the  life  of  another,  he  is  usually 
called  tenant  pur  autre  vie.  2  Bl.  Comm. 
120;  Comyn.  Dig.  "Estates"  (F  1).  See  "Es- 
tate for  Life;"  "Emblements." 

— "Tenant  by  the  Manner.  One  who  has 
a  less  estate  than  a  fee  in  land,  which  re- 
mains in  the  rcversioni'i".  Tie  la  so  called 
because  in  avowries  and  other  pleadings  It 
is  specially  shown  in  what  manner  he  is  ten- 
ant of  the  land,  in  contradistinction  to  the 
veray  tenant,  who  is  called  simply  "tenant." 
See  "Veray." 

—Tenant  Paravail.  The  tenant  of  a  ten- 
ant. He  is  po  called  because  he  has  the 
avails  or  profits  of  fh.c  land. 

 ^Tenant  in  Severalty.    Tie  who  holds 

lands  and  tenements  in  his  own  right  only, 
Without  any  other  person  being  Joined  or 
connected  with  him  in  point  of  Interest  dur- 
ing his  estate  therein     '.;  'il  (  mnm.  170. 

Tenant  at  Sufferance.  lie  who  comes 
into  possession  by  a  lawful  demise,  hat  after 
his  term  is  ended  continues  the  possession 
wrongfully  by  holding  over.  He  has  only  a 
naked  possession,  stands  in  no  privity  to  the 
landlord,  and  may.  consequently,  be  removed 


without  notice  to  quit  Co.  Litt  67b;  2 

Leon.  4n;  3  Leon.  I.=i3;  1  Johns,  Cas.  ( N.  Y.) 
123;  4  Johns.  (N.  Y.)  150,  312;  5  Johns.  ( N. 
Y.)  128. 

 ^Tenant  in  Tail.  One  who  holds  an  es- 
tate in  fee,  which  by  the  Instrument  creatins 

it  is  limited  to  some  partic-ular  heirs,  exclu- 
sive of  others;  as.  to  the  heirs  of  "his  body." 
or  to  the  hi'irs,  "male  or  female,"  of  his 
body.  The  whole  system  of  entailment,  ren- 
dering estates  unalienable.  Is  so  directly  op- 
posed to  the  spirit  of  our  republican  institu- 
tio"8  as  to  have  become  very  nearly  extinct 
in  the  United  States.  Most  of  the  states,  at 
an  early  period  of  our  Independence,  passed 
laws  declaring  such  estates  to  be  estates 
in  fer-  simple,  or  provided  that  the  tenant 
and  the  remainderniati  might  join  in  con- 
veying the  land  In  fee  simple.  In  New 
Hampshire.  Chancellor  Kent  says,  entails 
may  still  be  created;  while  in  some  of  the 
.state.s  they  have  not  been  expressly  abolish- 
ed by  statute,  but  in  practice  they  are  now 
almost  unknown.  See  "Entail:"  2  Bl. 
Comm.  11.?. 

 Tenant  at  Will.    One  who  hoi  Is  rent 

i  '  t  I  I  inii^sion  of  the  owner,  er  where 
he  eaters  u'ider  an  agreement  to  purchase, 
or  for  a  lease,  but  has  not  paid  rent.  For- 
merly all  leases  for  uncertain  perbTds  wre 
considered  to  be  tenancies  at  will  merely; 
but  in  modem  times  they  are  construed  into 
tenancies  from  year  to  year:  and,  in  fact,  the 
general  language  of  the  books  now  is  that 
the  former  species  of  tenancy  cannot  exLst 
without  an  express  asreement  to  that  effect. 
H  Cow.  (N.  Y.)  75;  4  Ircd.  iN.  C.)  291;  3 
Dana  (Ky.)  66;  12  Mass.  325;  23  Wend.  (N. 
Y.)  61  fi;  12  N.  Y.  346.  The  great  criterion 
by  which  to  distinguish  between  t  ■naii  i-  s 
from  year  to  year  and  at  will  is  the  payment 
or  reservation  of  rent  6  Bing.  861;  2  Bsp. 
718. 

A  tenancy  at  will  must  always  be  at  the 
will  of  either  party,  and  such  a  tenant  may 
be  ejected  at  any  time,  and  without  notice; 
but  as  soon  as  he  once  pays  rent,  he  be> 
comes  tenant  from  year  to  year.  1  WattS  ft 
S.  (Pa.)  90;  Tayl.  Landl.  &  Ten.  §  56;  Co. 
Litt.  55;  2  Lilly,  Reg.  555;  2  Bl.  Comm.  146. 
See  Comyn,  Dig.  "Estates"  (HI);  12  Mass. 
325:  17  Mass.  282;  1  Johns.  Cas.  (N.  1^)  33; 
2  Caines  Cas.  ( N.  Y.)  314;  2  Caines  (N.  T.) 
169;  9  Johns.  (N.  Y.)  13,  235,  331. 

•^—Tenant  for  Years.  He  to  whom  anoth- 
er has  let  lands,  tenements,  or  heredita- 
ments for  a  (crtain  number  of  years,  agreed 
upon  l»etween  them,  and  the  tenant  enters 
thereon.  Before  entry,  he  has  only  an  in- 
choate right,  which  is  called  an  interegse 
tmnitii:  and  It  is  of  the  essence  of  this  es- 
tate that  its  commencement  as  well  as  its 
termination  be  fixed  and  determined,  80  that 
the  lapse  of  time  limited  for  its  duration 
will,  ipso  fnctn,  determine  the  tenancy:  if 
otherwise,  tlic  m  r  njiant  will  l>c  tenant  from 
year  to  year,  or  at  will,  according  to  circum- 
stances. See  "Lease;"  Tayl.  Landl.  ft  Ten.  f 
54;  2  Bl.  Comm.  140. 

 Tenant  from  Year  to  Year.  Where 

'ands  or  tenements  have  been  let  without  any 
particular  limitation  for  the  duration  of  tha 
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tenancy:  hencp  any  peneral  occupation  with 
permission,  whether  a  teiiaui  is  holdiug  over 
after  the  expiration  of  a  lease  for  years,  or 
otherwise,  becomes  a  tenancy  from  year  to 
year.  8  Burrows,  1609:  1  Term  R.  163:  3 
East,  451;  3  Barn.  &  C.  478;  9  Johns.  (N.  Y.) 
830;  3  Zab.  (N.  J.)  311.  The  principal  fea- 
ture of  this  tenancy  is  that  It  la  not  determl' 
nable  even  at  the  end  of  the  current  year, 
unless  a  reasonable  notice  to  quit  is  served 
by  the  party  intending  to  dissolve  the  ten- 
ancy upon  the  other.  4  Cow.  (N.  Y.)  349; 
S  mU  (N.  T.)  647;  11  Wand.  (N.  T.)  616;  8 
Term  R.  8;  6  Blng.  186. 

TENANT  A  VOLUNTE  (Law  Pr.)  Ten- 
ant at  v.'in.    Litt.  5  I'.s. 

TENANT  BY  COPY  OF  COURT  ROLL 
(shortly,  "tenant  by  copy").  The  old-fash- 
ioned name  for  a  oopyholder.  Lltt  f  78. 

TENANT  RIGHT.    In  leases  from  the 

crown,  corporations,  or  the  church,  it  is 
usual  to  grant  a  further  term  to  the  old 
tenants  in  preference  to  strangers;  and.  as 
this  expectation  is  seldom  disappointed,  such 
tenants  are  considered  as  havlnff  an  ulterior 
interest  beyond  their  ^^ul>sistiIl^^  term;  and 
this  interest  is  called  the  "tenant  right." 
Bae.  Abr.  "Leases  and  Terms  for  Tears"  (U) . 

TENANT  TO  THE  PRAECIPE.  Beforel 
the  English  fines  and  recoveries  act,  if  land  I 
was  conveyed  to  a  person  for  life,  with  re-] 
malnder  to  another  tn  tall,  the  tenant  in 

tall  In  remainder  was  unable  to  bar  the  en- 
tail without  the  concurrence  of  the  tenant 
for  life,  bcrause  a  common  reoovery  could 
only  V)e  suffered  by  the  person  seised  of  the 
land.  In  such  a  case,  if  the  tenant  for  life 
wished  to  concur  in  barring  the  entail,  he 
usually  conveyed  his  life  estate  to  some  oth- 
er person  In  order  that  the  praecipe  in  the 
recovery  might  be  issued  against  the  latter, 
who  was  therefore  called  the  "tenant  to  the 
praecipe.'*  Wllllamt,  SMttai,  169. 

TENANTS  BY  THE  VERQE.  These  "are 

In  the  same  nature  as  tenants  by  copy  of 
court  roll  [i.  e.,  copyholders j.  But  the  rea- 
son why  they  be  called  'tenants  by  the 
verge'  is,  for  that  when  they  will  surrender 
their  tenements  into  tha  hands  of  their 
lord  to  the  use  of  anotlMT,  ttiey  shall  have 
a  little  rod  (by  the  customs)  in  their  hand, 
the  which  they  shall  deliver  to  the  steward 
or  to  the  ballife.  •  ♦  •  and  the  steward 
or  bailiff,  according  to  the  customc.  shall 
deliver  tn  him  that  taketh  the  land  the  same 
rod.  or  another  rod,  in  the  name  of  seisin: 
and  for  this  cause  they  are  called  *tenants 
by  the  v'-rpce;'  but  they  have  no  other  evi- 
dence [title  deed)  but  by  copy  of  court  roll." 
Utt  I  78;  Co.  Utt  61a. 

TENAUNT  (Law  Fr.  from  tenrr,  to  hold). 
In  old  Bn^sh  law.  Tenant;  a  tenant 

TENDE.  To  tender  or  offer.  Old  Nat. 
Brar.lBS. 

TENDER  (Lat.  trmlm,  to  extend,  to  of- 
fer).  An  offer  to  deliver  something,  made 


in  pursuance  of  some  contract  or  obligation, 
under  such  circumstances  as  to  require  no 
further  act  from  the  party  making  It  to  com- 
plete the  transfer. 

To  constitute  a  valid  tender,  there  must  be 
an  actual  production  (4«  Barb.  [X.  Y.)  227), 
at  the  Ume  (90  N.  Y.  442)  and  place  (6 
Barb.  fN.  T.I  868)  where  the  obligation  was 
due,  of  the  full  amount  (41  Vt.  flC)  In  cur- 
rent funds  ( J4  N.  V.  iAit}  by  the  person  who 
is  under  obligation,  or  his  agent  (11  Oa.  670), 
and  an  offer  to  the  creditor  or  his  agent 
(46  Barb.  tN.  Y.l  227)  absolutely  and  with- 
out (uiidifion.  to  which  the  creditor  mav 
rightfully  object  (38  N.  Y.  481).  of  the  exact 
amount  due,  but  tender  of  an  excessive 
amount  is  good  if  no  change  Is  asked  in  re- 
turn (25  Ind.  2til>.  and  the  tender  must  be 
kept  good  by  continued  readiness  to  pay  or 
deliver  the  amount  or  property  tendered  (84 
Vt.  5S«;  86  III.  431). 

TENDER  OF  AMENDS.  An  offer  by  a 
person  who  has  been  guilty  of  any  wrong 

or  breach  nf  r ontract  to  pay  a  sum  of  money 
by  way  ol  ani«  n<l.s.  If  a  defendant  in  an  ac- 
tion make  tender  of  amends,  and  the  plailk' 
tier  decline  to  accept  it  the  defendant  may 
pay  the  money  into  court,  and  plead  the 
payment  info  court  as  a  satisfaction  Of  the 
plaintiff  s  claim.    Mozley  &  VV. 

TENDER  OF  ISSUE.  The  conclusion  of  a 
pleading  whereby  the  pleader  offers  to  refer 
till'  avri  nirnts  thereof  to  a  trial.  The  t  om- 
mon  tender  of  an  issue  of  fact  is.  "and  of  this 
he  pnta  himsaU  upon  the  conntiy."  Stepta. 
PL  64,  880. 

TENEMENT  (from  I.at.  tctno,  to  hold). 
Everything  of  a  permanent  nature  whldi 
may  be  holden. 

Its  original  meaning,  according  to  some, 
was  house  or  homestead.  Jacob.  In  modem 
use.  it  also  signifies  rooma  let  in  housea 
10  Wheat  (U.  S.)  204. 

In  its  most  extensive  signification,  "tene- 
ment" comprehends  everything  which  may 
be  holden,  provided  it  be  of  a  permanent 
nature;  and  not  only  lands  and  Inheritaneea 
which  are  holden.  but  also  rents  and  profits 
a  prendre  of  whi«h  a  man  has  any  frank 
tenement,  and  of  which  he  nia^  hi  seised  ut 
de  libera  tenemento.  are  included  under  this 
term.  Co,  Lltt  6a;  2  Bl.  Comm.  17;  1  Washb. 
Real  Prop.  Hi;  17  IM(  k.  (Mass.)  105.  But 
the  word  "tenement"  simply,  without  other 
drcumstanees,  has  never  been  eonilraed  to 
pass  a  fee.  10  Wheat.  (U.  S.)  204.  See  4 
Blng.  293;  1  Term  R.  358;  3  Term  R.  772;  3 
East.  113;  5  East.  239;  1  Barn,  ft  Adol.  161; 
Comyn,  Dig.  "Grant"  (£2),  "Trespass"  (A 
2);  1  Washb.  Real  Prop.  10. 

Bracton  says  that  teiiemcnts  acquired  by  a 
villein  were  as  to  the  lord  in  the  same  con- 
dition as  chattels,  becanae  bought  with  tb« 
cbattrdg  which  rightfnlly  belong  to  the  lord. 

Bracton.  2f".. 

TENEMENTAt  tANO.  Laud  distribut- 
ed by  a  lord  among  his  tenants,  aa  oppoaed 

to  the  demesnes  which  were  occupied  by 
self  and  his  servants.   2  131.  Comm.  HO. 
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TENEMENTI8  LEGATIS.   An  ancient 

writ,  lying  to  the  city  of  T.ondon.  or  any 
other  cor];K>ration  (where  the  old  custom  was 
that  men  mi^t  devlM  txy  will  lands  and 
tenements,  as  well  as  goods  and  chattels), 
for  the  bearing  and  determining  any  con- 
troverar  touching  the  tame.  Res.  Orig.  244. 

TENEMENTUM  (Law  Lat  from  tenen,  to 

hold).  In  old  English  law.  A  tenement:  a 
thing  held  by  service;  a  fee,  fief,  or  feudal 
estate;  an  estate  which  a  tenant  holds  of  a 
lord.  Spelman.  Derenio  homo  tester,  dc 
tencmento  quod  de  vobis  tcnco,  I  become 
your  man,  of  the  tenement  which  I  hold  of 
you.  Bracttm.  fol.  80.  Liberum  tenemen- 
tum»  a  free  tenement,  or  freehold,  aa  dls- 
tlnsnlshed  from  vUlenaglMm. 

TENENDA8  (Let.)'  In  Scotch  law.  The 
name  of  a  clause  in  charters  of  heritable 
rights,  whii  h  derives  Its  name  from  Its  first 
words,  tenrudas  praedictas  terras,  and  ex- 
presses the  particular  tenure  by  which  the 
lands  are  to  be  holden.  Brsk.  Inst  bk.  2, 
tit  8.  note  10. 

TENENDUM  (Lat.)  That  part  of  a  d*  .  1 
which  was  formerly  used  in  expressing  the 
tenure  by  which  the  estate  granted  was  bold- 
en;  but  sinc'^  an  frpehold  tenures  were  con 
verted  into  socage,  the  tenendum  Is  of  no 
further  use,  even  in  England,  and  is  there- 
fon»  joim  d  to  the  habendum  in  this  manner, 
— to  ha\  t'  and  to  hold.  The  words  "to  hold" 
have  now  no  meaning  in  our  deeda  2  BL 
Comm.  298.  See  "Habendum." 

TEN  ENS.  A  tenant:  the  defendant  In  a 

real  action. 

TENENTIBUS  IN  ASSI8A  NON  ONER- 
andis.  A  writ  that  formerly  lay  for  Wm  to 

whom  a  disseisor  had  alienated  the  land 
whereof  he  disseised  another,  that  he  should 
not  be  molested  in  assize  for  damages,  if 
the  disseisor  had  wherewith  to  satisfy  them. 
Reg.  Orig.  214. 

TENEO  (L«t.  I  hold).  Said  by  I^rd  Coke 
to  have  the  foUowlnf  sAgnlflcatiottt: 

To  have,  as  an  estate.  Co.  Litt.  lb. 

To  hold  of  some  superior.  Id. 

To  keep,  as  a  covenant.  Id. 

To  hind,  as  an  obligation.  Id. 

To  judge  or  deem.  Id. 

See  these  senses  appiitMi  to  the  word  "ten- 
ant." Id.  See  "Tenere.  ■ 

TENER  (Law  Pr.)  In  old  English  law. 
To  hold.  A  aver  et  tener  a  luy  et  a  sea 
heires.  to  have  and  to  hold  tO  him  and  his 
heirs.  Litt  9  626. 

To  keep.  Tmer  Jkore  <fe  4roU  Mre,  to 
keep  ont  the  right  heir.  Britt  c  €6. 

TENERE  (LaM 

 In  the  Civil  Law.   To  hold.    A  term 

cxpreeslve  of  mere  fact,  without  reference 
to  right;  or  pxpressive  of  what  was  termed 
corporeal  and  natural  possession.  Habere 
(to  have)  and  poMitfere  (to  poseesa),  on 
the  other  hand,  were  terms  expreeilve  of 


right,  or  what  was  termed  "civil**  poaee^ 

slon.    Calv.  Lex.    See  "Habere." 
To  observe  or  keep.    Calv.  Lex. 
To  hind.  Id. 

To  be  of  force  or  validity.  Id. 

 In  Old  English  Law.  To  hold  by  serv- 
ice. In  the  feudal  sense.  De  ienemento  quod 
de  vobU  teneo,  of  the  tenement  which  I  hold 
of  you.  Braeton.  fol.  80:  Oo.  Lttt  lb. 

To  hold  judicially.  T- nrrc  placitum.  to 
hold  plea;  to  take  cognizance  of  an  action; 
to  exercise  or  entertain  Jurisdiction.  Pro* 
hihemus  vobis  tie  trnrntis  placitum.  we  pn^ 
hiljil  you  that  you  do  not  hold  plea.  Reg. 
Grig.  34.  Tenere  pUicita,  to  hold  pleas;  to 
have  a  court  of  one's  own.  Finch,  Lav.  bk. 
2,  c.  14. 

To  hold,  or  be  leiaed  of;  to  have.  Go. 

Lltt.  lb. 

TENERl  (Lat)  In  contracts.  That  part 
of  a  bond  where  the  obligor  deeteree  htm* 

self  to  be  held  and  firmly  bound  to  the  obli- 
gee, bis  heirs,  executors,  administrators,  and 
assigns,  la  called  the  reneri.  2  Gall  (Ya.) 
860. 

TENET  (Lat.  he  holds).  In  pleading.  A 
r'-rm  used  in  Stating  the  tenure  in  an  action 
for  waste  done  during  tenancy. 

When  the  averment  Is  in  the  tenet,  the 
I)!aiiitiff.  on  obtaining  a  verdict,  will  recover 
the  place  waslfd,  namely,  that  part  of  the 
premises  in  which  the  waste  was  exclusively 
done,  If  It  were  done  In  a  part  only,  together 
with  treble  damapes.  l'.ut  when  the  aver- 
ment is  in  the  lenuit.  the  tenancy  being  at 
an  end,  he  will  have  judgment  for  hie  dam> 
ages  only.  2  GreenL  Bv.  8  652. 

TENHEOED,  or  TIENHEOFED.  A  dean. 

TEN H EVE D  (Saxon  tienkfofod.  from  #im. 

ten.  and  heofod.  head).  In  old  English  law. 
The  head  of  a  tithing,  or  decennary;  a  tith- 
ingnian.  rhiof  pledge^  head  borooi^  OT  boni- 
holder.  Spelman. 

TENMENTALE,  or  TENMANTALE.  The 
number  of  teu  men.  which  number.  In  the 
time  of  the  Saxons,  was  called  a  "deeen* 
nary;"  and  ten  decennaries  made  what  was 
called  a  "hundred."  Also  a  duty  or  tribute 
paid  to  tb<'  c  rown.  consisting  of  two  dlUllBgl 
for  each  ploughland.   £nc  Lond. 

TENNE.  A  term  of  heraldry,  meaning  or- 
ange color.  In  engravings  it  should  be  rep- 
resented by  llnSB  In  bend  sinister  iTossed 
by  others  bar-ways.  Heralds  who  blazon  by 
the  names  of  the  heavenly  bodies  call  it 
"dragon's  head."  and  thoFe  who  employ 
Jewels,  "Jacinth."  It  is  one  of  the  colon 
called  "suinand.**  Wharton. 

TENOR. 

 In  Pleading.   ,\  term  used  to  denote 

that  an  exact  copy  is  set  out.  5  Wend.  (N. 
Y.)  273:  14  Ohio  St.  61;  1  Mass.  203;  1  East. 
180.  and  the  ca.ses  cited  in  tli.  nut.'^ 

 In  Chancery  Pleading.    A  certifled 

copy  of  records  of  other  eoorts  removed  late 
chanoery  by  certiorari.  GreaL  Bv.  SOI. 
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TENOR  EST  QUI  LEGEM  DAT  FEUDO.  i 
It  is  the  tenor  of  the  tL-udal  grant  which 
regulates  Us  effect  and  extent.  Craig,  Jus 
Feud.  (3d  Ed.)  66.  See  Co.  Lltt.  19a:  2  B1. 
Comm.  810;  2  Coke,  71;  Broom.  Leg.  Max. 
(Sd  London  Bd.)  410;  Wright,  Ten.  21,  52. 
162. 

TENORE  INDICTAMENTI  MITTENOO.  A 
writ  whereby  the  record  of  an  indictment, 
and  the  process  tht'ieupou,  was  called  out  of 
another  ruurt  into  the  Queen's  (or  king's) 

Bench.    Hcg.  Orig.  iVJ. 

TENORE  PRAE8ENTIUM.  By  the  tenor 
Of  these  presents.  {.  e„  the  nMitter  contained 

therein,  or  rather  the  intent  and  meaning 

thereof.  Cowell. 

TEN8ERIAE.  A  sort  ot  ancient  tax  or 
military  contribution.  Wharton. 

TENTEROEN'8  ACT.  St.  9  Geo.  IV.  c.  14. 
extending  the  statutes  of  frauds  to  certain 

other  contracts. 

TENTHS. 

—in  English  Law.  A  temporary  aid  is- 

snin;;  out  of  persona!  property,  and  granted 
to  the  king  by  parliament;  formerly  the  real 
tenth  part  of  ail  the  niovuhlcs  belonging  to 
the  subject.   1  Bl.  Comm.  308. 

 In  English  Ecclesiastical  Law.  The 

tenth  part  of  the  annual  profit  of  every  liv- 
ing in  the  kingdom,  formerly  paid  to  the 
pope,  but  by  St.  26  Hen.  VIII.  c.  3,  transfer- 
red to  the  crown,  and  afterwards  made  a  part 
Of  the  fund  called  "Queen  Aune's  Bounty." 
1  Bl.  Comm.  264>286. 

TENUIT  (Lat.  he  held).  In  pleading.  A 
term  used  in  stating  the  tenure  in  an  ac- 
tion for  waste  done  after  the  termination  of 
the  tenancy.  See  "Tenet." 

TENURA   EST   PACTIO  CONTRA  COM 
munem  feudi  naturam  ac  rationem,  in  con- 
tractu interpeaita.  Tenure  is  a  compact  con- 
trary to  the  common  nature  and  reason  of 
the  fee.  put  Into  a  contract.    Wright.  Ten.  21. 

TENURE  (from  Lat.  tnteir.  to  hold).  In 
the  most  general  sen.se.  the  mode  or  right  of 
holding,  as  "tenure  of  office."  More  speciflc- 
ally.  the  mode  by  which  a  man  holds  an  es- 
tate in  lands. 

Such  a  holding  as  is  coupled  with  some 
service,  which  the  bolder  is  bound  to  per« 
form  so  long  as  he  continues  to  hold. 

The  thing  held  is  called  a  'tenement;"  the 
occupant,  a  "tenant;"  aix]  the  manner  of  his 
holding  constitutes  the  "tenure." 

Olasslftcatlon  of  feudal  tenures: 

( 1  )  The  principal  species  of  tenure  whlcli 
grew  out  of  the  feudal  system  was  the 
tenure  by  knight's  service.  This  was  essen- 
tially military  in  its  character,  and  required 
the  possession  of  a  certain  quantity  of  land, 
called  a  "knight's  fee."  the  nica.'^urc  nf  wiiich. 
In  the  time  of  Edward  1..  was  estimated  at 
twelve  plottghlands,  of  the  value  of  twenty 
pounds  pr-r  annum.  Tie  who  held  this  por- 
tion of  land  was  bound  to  attend  his  lord  to 
the  wars  forty  days  in  every  year,  if  called 


upon.    It  seems,  however,  that  if  he  held 
but  half  a  knight's  fee,  he  was  only  bound 
to  attend  twenty  days.  Many  arbitrary  and  * 
tyrannical  Incidents  or  lordly  privileges  were 

attached  to  this  tenure,  which  at  length  be- 
came HO  odious  and  oppreB.**ive  that  the  whole 
system  was  dest roved  at  a  blow  by  St.  Charles 
11.  c.  24.  which  declared  that  all  such  lands 
should  thenceforth  be  held  in  free  and  com- 
mon soiuf4t'.-  a  statute,  says  Blackstone. 
which  was  a  greater  acquisition  to  the  civil 
property  of  this  kingdom  than  even  Magna 
I'hurto  Itself;  pIucp  that  only  pruned  the 
luxuriances  whii  li  liad  grown  out  of  military 
tenures,  and  thereby  preserved  them  in  vigor, 
but  the  statute  of  King  Charles  extirpated 
the  whole,  and  demolished  both  root  and 
t)ranche.'!.  See  "Feudal  Law;"  Co.  Utt  69; 
St.  Westminster  1..  c.  36. 

(2)  Tenure  In  socage  seems  to  have  been 

a  relic  of  Saxon  liberty  which,  uj)  to  tlie  time 
of  Iho  abolition  of  military  tenures,  l^d  been 
evidently  struggling  with  the  innovations  of 
the  Normans.  Its  great  redeeming  quality 
was  Its  certainty;  and  In  this  sense  It  Is 
the  old  law  writers  put  in  oi)positlon  to  the 
tenure  by  knight's  service,  where  the  tenure 
was  altogether  precarious  and  uncertain. 
Littleton  defines  it  to  be  where  a  tenant 
holds  his  tenement  by  any  certain  service.  In 
lieu  of  all  other  services,  so  that  they  be  not 
services  of  chivalry  or  knight's  services:  as, 
to  hold  by  fealty  and  twenty  shilling's  rent» 
or  by  homage,  fealty,  and  twenty  shillings 
rent,  or  by  homage  and  fealty  without  any 
rent,  or  by  fealty  and  a  certain  specified 
service,  as,  to  plough  the  lord's  land  for 
three  days.   Lltt.  117;  2  Bl.  Comm.  79.  See 

"Socage." 

(3)  Other  tenures  have  grown  out  of  the 
two  last-mentioned  species  of  tenine.  and  are 
Still  extant  in  England,  although  some  of 
them  are  fast  becoming  obsolete.  Of  these  Is 
tlie  tenure  by  grand  serjennfy.  which  <-onsist8 
in  some  service  immediately  respecting  the 
person  or  dignity  of  the  sovereign:  as.  to  * 
carry  the  king's  standard,  or  to  be  his  con- 
stable or  marshal,  his  butler  or  chamberlain. 

or  to  perform  some  similar  service.  While 
the  tenure  by  petit  serjeanty  requires  some 
inferior  service,  not  strictly  military  or  per- 
sonal, to  the  king:  as.  the  annual  render  of 
a  bow  or  sword.  The  late  duke  of  Welling- 
ton annually  presented  his  sovereign  with  a 
banner,  in  acknowledgment  of  his  tenure. 
There  are  also  tenures  by  eoi^hold  and  In 
frankalmolgne.  In  burgage  and  of  gavelkind; 
but  their  nature,  origin,  and  history  are  ex- 
plained In  the  several  articles  appropriated 
to  those  terms.  2  Bl.  Comm.  66;  2  Inst.  233. 

(4)  Tenures  were  dtstlngulshed  by  the 
old  common  law  writers,  according  to  the 
quality  of  the  serrice.  Into  free  or  base.  The 
former  were  such  as  were  not  unbecoming  a 
soldier  or  a  freeman  to  perform,  as.  to  serve 
the  lord  In  the  wars;  while  the  latter. were 
only  considered  fit  for  a  peasant,  as,  to  plough 
the  land,  and  the  like.  They  were  further 
dlstlngtilshed  with  reference  to  the  person 
from  whom  the  land  was  held:  as.  a  tenure 
in  capitc,  where  the  holding  was  of  the  per- 
son of  the  king,  and  tenure  in  oro9$,  where 


Digitized  by  Google 


TENURE,  ETC. 


(902) 


TERM  TO  CONCLUDE 


the  holding  was  of  a  subject.  Before  the 
statute  of  Quia  Emptores  (18  Edw.  any 
person  might,  by  a  grant  of  land,  have  created 
an  estate  as  a  t<  iiuie  of  his  person,  or  of  lil.^ 
house  or  umnor;  and  although  by  Magna 
Charta  a  man  could  not  alienate  so  much  of 
his  land  as  not  to  leave  enough  to  answer 
the  services  due  to  the  superior  lord.  yet.  as 
that  statute  did  not  remedy  the  evil  then 
complained  of.  it  was  provided  by  the  stat- 
ute above  referred  to.  that  if  any  tenant 
should  alien  any  part  of  his  land  in  r<'t'.  the 
alienee  should  hold  immediately  of  the  lord 
of  the  fee.  and  should  be  charged  with  a  pro- 
port  lonal  part  of  the  service  due  In  respect 
to  the  quantity  of  land  held  by  him.  The 
consequence  of  which  was  that,  upon  every 
such  alienation,  the  services  upon  which  the 
estate  was  originally  granted  became  due  to 
til'  Miperior  lord,  and  not  to  the  immediate 
grantee.  4  Term  R.  443;  4  Bast,  271;  Crabb. 
Real  Pi^ii.  I  m 
wharton't  claatUlcatlon  la  aa  toUowa: 

(A)  Lay  tenures. 

L    Frank  tenement,  or  frcsliOld. 

(1)  The  military  tenures  (abol- 

ished, except  grand  ser- 
J»  anty.  and  reduced  to  fr«  <• 
socage  tenures)  were: 
Ibight  service  proper,  or 
tenure  In  chivalry;  grand 
serjeanty;  cornage. 

(2)  Free  8oca««\  or  plough  serv- 

ice; either  petit  serjeanty, 
tenore  In  burgage,  or  gavel- 
Mad. 
II.  Villeinage. 

(1)  Pure  villeinage  (whence  copy- 

holds at  the  lord's  [nom- 
inall  will,  which  is  regu- 
lateil  according  to  <  uFtoni  i. 

(2)  Privileged  villeinage,  some- 

times called  "Tilleln  socage" 
( whence  tenure  In  ancient 
denionse,  which  Is  an  exalt- 
ed species  of  copyhold,  held 
according  to  custom,  and 
not  according  to  the  lord's 
will),  and  is  of  fhrf-«<  l<inds: 
Tenure  in  am  itMil  denu-sne; 
prlyfleged  copyholds,  cus- 
tomary freeholds,  or  free 
copyholds;  copyholds  of 
base  tenure. 

(B)  Spiritual  tenures. 

L  Frankalmoigae,  or  free  alma. 
II.  Tenure  bjr  divine  servloe. 

TENURE  BY  DIVINE  8ERVICE.  See  "Di- 
•vine  Servioe." 

TENURE  OF  OFFICE.  See  "Tenure." 

TERCE.  In  Scotch  law.  A  life  rent  com- 
petent by  law  to  widows  who  have  not  ac- 
cepted of  special  provlaiona  in  the  third  part 
of  the  heritable  subjects  in  which  the  hU8> 
band  died  infeft 

The  teroe  takes  places  only  where  the  mar- 
riage has  subpipted  for  a  year  and  a  day.  or 
where  a  child  has  Inn  n  horn  alive  of  it.  No 


fraudulent  omission.  Craig.  Inst.  423,  §  28. 
The  terce  is  not  limited  to  lands,  but  extends 
to  teinds,  and  to  servitudes  and  other  bur^ 
dens  afferting  lands.    Ersk.  Inst  1.  9.  2€; 

Burge.  Confl.  Laws.  429-435. 

TERCER.  In  the  Scotch  law.  a  widow  that 
possesaes  the  third  part  o(  her  hmdnad'a 
land,  as  her  legal  Jointure.  1  Kamea,  Bq. 

pref. 

TERM. 

-—In  Construction.  Word;  expreaahNi; 

speech. 

Terms  are  words  or  chara<  ters  by  which 
we  announce  our  sentiinentK.  and  malte 
known  to  others  things  with  which  we  are 
acquainted.  These  must  be  properly  con* 
strued  or  interpreted  in  order  to  understand 
the  parties  using  them. 

In  Contraete.  The  space  of  time 
granted  to  a  debtor  for  discharging  his  ob- 
ligation. These  are  express  terms,  resulting 
from  the  positive  Stipulations  of  the  ag^m 
ment,  as.  where  one  undertakes  to  pay  a  cer- 
tain sum  on  a  certain  day.  and  also  terms 
which  tacitly  result  from  the  nature  of  the 
things  which  are  the  object  oX  the  engagfr* 
ment,  or  from  the  place  where  the  act  la 
agreed  to  he  done.  For  instance,  if  a  builder 
engage  to  (  onstruct  a  house  for  me.  I  must 
allow  a  reasonable  time  for  tulfllllng  bla  en- 
gagement.   1  wis.  314. 

 In  Estates.    The  limitation  of  an  es-^ 

tate;  as.  a  term  for  years,  for  life,  and  the* 
like.  The  word  "term"  does  not  merely  sig- 
nify the  time  spedfled  In  the  lease,  hut  the 
estate,  also,  and  Interest  that  passes  by  that 
lease,  and  therefore  the  term  may  expire 
during  the  continuance  of  the  time:  at,  by 
surrender,  forfeiture,  and  the  like.  2  BU 
Comm.  145:  8  Pick.  (Mass.)  329. 

 Of  Court,    The  space  of  time  durins 

which  a  court  holds  a  session.  The  stated 
periods  during  which  courts  sit  for  the  M» 

patch  of  business.  Sometimes  the  term  Is  a 
monthly,  at  others  it  is  a  quarterly,  period, 
aoeording  to  the  constitution  of  the  ooart. 

TERM  ATTENDANT  ON  THE  INNER- 
itance^  See  '^Attendant  Tenns.** 

TERM  FOR  YEARS.  An  estate  for  years, 
and  the  time  during  which  such  estate  la 
to  be  held,  are  each  called  a  "term;**  henee 

the  term  may  expire  before  thf  time.  a?,  by 
a  surrender.  Co.  Litt  45.  See  "Estate  (or 
Tears." 

TERM  IN  QRO«8.  A  term  of  years  la 

said  to  be  cither  in  gross  ( out.=;tandlng>  or 
attendant  upon  the  inheritance.  It  is  out- 
standing, or  in  gross,  when  it  Is  unattached 
or  disconnected  from  the  estate  or  irborit- 
ance.  as  where  It  is  In  the  hands  of  s'mie 
third  party  having  no  interest  in  the  Inhtrit 
aace.  It  Is  attendant  when  vested  in  some 
trustee  In  trust  for  the  owner  of  the  Inheril' 
ance.  Brown. 

TERM  PROBATORY.  The  time  during 
which  evidence  may  he  taken  in  a  cause. 


tcrce  is  due  out  of  lands  In  which  the  bus 
band  was  not  infeft.  unless  in  case  of  aj    TERM  TO  CONCLUDE.  In  Bnglish  eocle* 
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TERM,  ETC.  (903)  TERRE  TE>iANT 


BlMtical  practice.  An  appointment  by  the 
Judi^  Of  a  tlDM  ftt  which  both  parties  are 
oiMloiiMood  to  mioiiiioo  all  furflMr  oiditbits 
and  allegatlona. 

TERM  TO  PROPOUND  ALL  THINGS.  In 
English  ecclesiastical  practice.  An  appoint- 
ment by  the  Jndge  of  a  time  at  which  both 

partJes  are  to  pxhiblt  all  the  arts  and  In- 
struments which  make  for  their  rebpective 
canaea 

TERMINABLE  PROPERTY.  Sach  prop- 
erty (c.  g.,  leaseholdl^  terminable  annuities, 
etc.)  as  has  no  permanent  duration,  but  must 
and  will  end  at  a  certain  time,  nsoaUy  do> 
termlned  beforehand. 

TERM  IN  ARE  (I.at.)  In  old  English  law. 
To  end  or  determine;  to  dispose  of  judi- 
cially; to  decide. 

TERMINATING  BUILDING  GOCIETIE& 

Sodf'tlf'S,  in  England,  where  the  members 
coinuieiice  their  monthly  contributions  on  a 
particular  day,  and  continue  to  pay  them  un- 
til the  realisation  of  shares  to  a  given 
amount  for  each  member,  by  the  advance  of 
the  capital  of  the  society  to  siir  h  members 
as  required  IL  and  the  payment  of  interest 
as  well  as  principal  by  them,  so  as  to  insure 
such  realization  within  a  piven  period  of' 
years.  They  have  been  almost  superseded 
by  permanent  bnlldlng  societies. 

'  TERMINER  (Law Fr.;  from  LaLterminare, 
q.  r.)  To  determine.  A  oyer  et  terminer 
toutes  qucreles,  to  hear  and  determine  all 
oomplalnta  Brltt  fol.  1. 

TERM  I  NO.  In  Spanish  law.  A  common; 
common  land.  Common  because  of  vicinage. 
White,  New  Recop.  bk.  2.  tit  1.  c.  6,  S  1. 
note. 

TERMINUM  (Lat.)  In  civil  law.  A  day 
set  to  the  defendant  Spelman.  In  this 
sense.  Bracton,  Olanvllle,  and  some  others 
sometimes  use  it.    Reliquiae  Spelmaalaiiae« 

p.  71;  Beames,  Glanv.  27,  note. 

TERMINUM  QUI  PRETERIIT.  WRIT  OF 
entry  ad.  A  writ  which  lay  lor  tlie  revor- 
sioner,  when  the  possession  was  withheld  by 
the  leasee,  or  a  stranger,  after  the  determinar 
tlon  of  a  lease  for  years.  Brown. 

TERMINUS  (LAt)  A  boundary  or  Umlt, 
either  of  space  or  time.  A  bound,  goal,  or 

borders  parting  one  man's  land  from  anoth- 
er's, /v'.v/  iiitt  r  (O.s  ii'tii  de  ti  rmiriis.  std  tola 
possessinvr  iiinientio.  Clc.  .Vcad.  4,  43.  It 
is  used  also  for  an  estate  for  a  term  of  years; 
e.  jr..  *Hniere98e  termini."  2  Bl.  Comm.  148. 

Tcniiinu.s  a  ijun.  The  starting  point  of  a 
private  way  is  so  called.  Hammond,  N.  P. 
\W. 

Terminvs  ad  quern.  The  point  of  termina- 
tion of  a  private  way  is  so  called. 

TERMINUS  ANNORUM  CERTUS  DEB- 
et  esse  st  determlnaltiai  k  term  of  years 
ought  to  be  certain  and  determinate.  Co. 
Litt  tf. 


TERMINUS  ET  (AC)  FEODU'M  NON 
possunt  constore  simul  in  una  eademque 
persons.  A  term  and  the  fOe  cannot  both 

b"  in  one  and  the  same  person  at  the  ssms 

time.    I'lowd.  jy;  3  Mass.  141. 

TERMINUS  JURIS  (Law  Lat.)  In  Eng- 
lish ecclesiastical  practice.  The  time  of  one 

or  two  years,  allowed  by  law  for  the  deter- 
mination of  appeals.  Halifax,  Anal.  blc.  3, 
c.  IL  No.  28. 

TERMOR.  One  who  holds  lands  and  ten- 
ements for  a  term  of  years,  or  life.  Litt  ( 
100;  4  Tyrwh.  .'.61. 

TERRA.    Earth;  land. 

—Terra  Affirmata.   LAnd  let  to  farm. 

— ~Terra  Boeealla  Woody  land. 

 Terra  Culta.    rnltivatcd  land. 

 Terra  Debilis.    Weali  or  barren  land. 

 Terra  Domlnloa  (or  Indominioata). 

The  demesne  land  of  a  manor.  Cowell. 

 ^Terra  Excultabllis.   Land  which  may 

be  plowed.    Mon.  Angl.  1.  42'".. 

 ^Terra  Extendenda.  A  writ  addressed 

to  an  escheator,  ete..  that  he  Inquire  and 
find  out  the  true  yearly  value  of  any  land, 
<>tc..  by  the  oath  of  twelve  men.  and  to  cer- 
tify  the  extent  Into  the  chancery.  Res* 
Writs,  293. 

—Terrs  Fniscs  (or  Prises).  Fresh  land, 
not  lately  plowed.  Cowell. 

 Terra  Hydata.   L<and  subject  to  the 

payment  of  hydage.  Selden. 

 ^Terra  Lucrabflis.    Land  gained  from 

the  sea.  or  inclosed  out  of  a  waste.  Cowell. 

 Terra  Manens  Vacua  Occupanti  Con- 

ceditur.  Land  lying  unoccupied  is  given  to 
th.i  first  occupant.   1  Bid.  247. 

 Terra  Normanorum.  Land  held  by  a 

Norman.   Par.  Ant  197. 

^— Terra  Nova.  f4wd  newly  converted 

from  wond  i;roinid  or  aral.le.  Cowell. 

 Terra  Putura.    Land  in  forests,  held 

by  the  tenure  of  furnishing  food  to  the  keep- 
ers therein.   4  Inst.  307. 

 Terra  Sabulosa.   Cravelly  or  sandy 

ground. 

—Terra  Testamentalis.  Gavelliind  land, 
being  disposable  by  win.  Spelmaa. 

—Terra  Transit  cum .  Onore.  Land 
passes  with  the  iucumbrancea.  Co.  Litt. 
231;  Broom,  Leg.  Max  (2d  London  Bd.) 
437.  630. 

——Terra  Vestlta.  Land  sown  with  com. 
Otwell. 

——Terra  Wainabtlis.  Tillable  land.  Cow- 
ell. 

 Terra  Warrenata.   Land  that  hat  the 

liberty  of  t  ree  warren. 

TERRAE  OOMINiCALES  REGIS.  The  de- 
mesne lands  of  the  crown. 

TERRAQBS.  All  exemption  from  all  nn* 
certain  ssrvlcea.  Cowell. 

TERRARIU8.    In  old  Bnglish  law.  A 

'aiidbolder. 

TERRE  TENANT  (improperly  speUed  ter 
tenant).  One  who  has  the  actual  possession 

of  land:  but,  in  a  more  technical  sense,  he 
who  is  seised  of  the  land;  and  In  the  latter 
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Sf  nsp.  (he  owner  of  the  l&nd,  OF  the  person 
Beiaed,  is  the  terre  tenant,  aad  not  the  lessee. 
4  Watts  A  S.  (Pa.)  866;  Bac  Abr.  *^aeB  and 

Trusts."  It  has  horn  holden  that  mere  oc- 
cupiers of  the  land  are  uot  terre  tenants. 
See  16  Serg.  &  R.  (Pa.)  432;  3  Pa.  229;  2 
Saund.  7,  note  4;  2  BI.  Comm.  91,  328. 

TERRIER.  In  English  law.  A  roll,  cata- 
logue, or  survey  of  lands,  belonging  either  to 
a  single  person  or  a  town,  in  which  are  stat- 
ed the  quantity  of  acres,  the  names  ot  the 
tenants,  and  the  Hire. 

By  the  ei  t  le.siast  i(  al  'aw.  an  Inquiry  is 
directed  to  be  made  from  time  to  time  of  the 
temporal  rigrhts  of  the  clergyman  of  every 
parish,  and  to  hf  returned  into  the  registry 
of  the  bishop.  This  return  is  denominated  a 
nerrler."  1  PhlL  Br.  602»  60S. 

TERRIS  BONIS  ET  CATALLIS  REHA 
bendls  post  purgationem.  A  writ  for  a  clerk 
to  recover  his  lands,  goods,  and  chattels, 
formerly  f^ei/ed.  after  he  had  (  h  ared  himeelf 
Of  the  felony  of  which  he  was  accused,  and 
dellTered  to  Us  ordlnair  to  be  imrged.  Beg. 
Oris. 

TERRIS  ET  CATALLIS  TENTIS  ULTRA 
debitum  levatum.  A  Judicial  writ  for  the  re- 
storing of  lands  or  goods  to  a  debtor  who  is 
distrained  above  the  amount  of  the  debt 

Reg.  .Jud. 

TERRIS  LIBERANDIS.  A  writ  that  lay 
for  a  man  oonylcted  by  attaint,  to  bring  the 

record  and  process  before  the  king,  and  take 
a  fine  for  his  imprisonment,  and  then  to  de- 
liver to  him  his  lands  and  tenements  again, 
and  release  him  of  the  strip  and  waste.  Reg. 
Orlg.  282.  Also  it  was  a  writ  for  the  de- 
livery of  lands  to  the  heir,  after  homage  and 
relief  performed,  or  upon  security  taken 
that  he  ahoald  perform  them.  Id.  S9S. 

TERRITORIAL  COURTS.  The  courts  ee> 
tabiished  In  the  territories  of  the  United 

States. 

TERRITORY.  A  part  of  a  country  sepa- 
nUeil  from  the  rest,  and  subject  to  a  par- 
ticular jurisdiction. 

The  word  is  derived  from  terreo,  and  Is 
said  to  be  so  called  because  the  magistrate 
within  his  jurisdiction  has  the  power  of  in- 
spiring a  salutary  fear.  Dictum  est  ah  eo 
quod  magistratuH  intra  fiii's  ejus  terendi  jus 
habet.  Henriou  de  Pansy.  Auth,  Judiciaire. 
9B.  In  speiklBg  of  the  eocleslastlcal  jurisdic- 
tions, Francis  Dnaren  observes  that  the  ec- 
clesiastics are  said  not  to  have  territory,  nor 
the  powcT  of  arrest  or  removal,  and  are  not 
unlike  the  Roman  magistrates  of  whom  Gel- 
lius  says  vocationem  hahebant  non  prehen- 
9ionem.    l)e  Sacrls  Eccles.  Minist  liVi.  1.  r.  i. 

—in  American  Law.  A  portion  of  the 
country  subject  to  and  belonging  to  the 
rnited  States  which  is  not  Within  the  bound- 
ary of  any  of  the  states. 

TERROR  (Lat.)  That  state  of  the  mind 
which  arises  from  the  event  or  phenomenon 

that  may  serve  as  a  pn)gnoKtir  of  some 
oatastrophe;  affright  from  apparent  danger. 


One  of  the  con.stltuents  of  the  offense  of  riot 
is  that  the  acts  of  the  persons  engaged  in  it 
should  be  to  the  terror  of  the  people^  as  a 

show  of  arms,  threatening  Fpeeohes.  or  tur- 
bulent gestures;  but  it  is  not  requisite,  in 
order  to  constitute  this  crime,  that  per.sonal 
violence  should  be  committed.  3  Campb.  369; 
1  Hawk.  P.  C.  c.  65.  S  6;  4  Car.  ft  P.  m  63S. 
See  Rolle.  109;  Dalton,  Just  c.  186;  Vlner. 
Abr.  "Riot.s"  (A  S). 

TERTIA  DENUNCIATIO  (Lat.)  In  old 
English  law.    Third  publication  or  pros- 

lamation  of  intended  marriage.  Cum  batu- 
num  et  tertia  denundatio  fiat,  when  the 
banns  and  third  puldlcatlon  are  nmde.  BrB»' 
ton.  fol.  807b. 

TERTIUS  INTERVENIENS  (T.at.)  Tn  civ- 
il law.  One  who.  claiming  an  interest  in 
the  sul)jt'i  t  or  thing  in  dispute  In  a<  tion  be- 
tween other  parties,  asserts  his  right  to  act 
with  the  plaintiff,  to  be  joined  with  him,  and 
to  recover  the  matter  in  dispute,  because  he 
has  an  interest  in  it.  or  to  join  the  defend- 
ant, and  with  him  oppose  the  interest  of  the 
plaintiff,  which  it  is  his  interest  to  defeat. 
He  differs  from  the  interrener,  or  he  who 
interpleads  in  equity.  4  Bout.  InsL  n.  SSl^ 

note. 

TEST.  Something  by  which  to  ascertala 
the  truth  respsctlng  another  thing.  7  Pa.  St 
428;  6  Whart  (Pa.)  284. 

TEST  ACT.  Act  25  Car.  IL  C.  2.  by  whirh 
It  was  enacted  that  all  persons  holding  any 
office.  clTll  or  military  (excepting  some  rery 

Inferior  ones),  or  receiving  pay  from  the 
crown,  or  holding  a  place  of  trust  under  it. 
Should  take  the  oath  of  allegiance  and  su- 
premacy, and  subscribe  a  declaration  against 
transubstaiiliation.and  receive  the  sacrament 
according  to  thr  u-ay;>'  of  the  Church  of 
England,  under  a  penalty  of  £500  aad  dia- 
abill^  to  the  ofSce.  4  BI.  Comm.  69.  Abol- 
ished, 9  Geo.  IV.  c.  17,  so  far  as  taking 
sacrament  is  concerned,  and  new  form  of 
declaration  substituted.  Bnc  Brit 

TEST  ACTION.  An  action  brought  to  de- 
termine  a  doubtful  right  affecting  many  per- 
sona It  may  be  an  action  selected  from  a 
number  of  pending  actions  broo^t  to  en- 
force such  a  right,  the  parties  agreeing 
that  all  actions  shall  follow  the  decision 
in  the  test  actlOitt»  Or  a  Single  action  may 
be  brought  by  one  person  at  the  instance 
of  all  to  determine  the  right.  Test  cases 
are  sometimes  had  In  criminal  practice 
where  the  validity  of  a  statute  or  ordi- 
nance Is  questioned,  and  a  prosecution  Is 
lodged  against  one  person,  with  the  tacit 
understanding  that  further  prosecutions 
wi!)    \if'   postponed,   or    will    he  dctermlasd 

according  to  the  result  of  that  one. 

TEST  OATH.  An  oath  required  as  a  coo- 
dition  precedent  to  the  right  to  fill  a  publie 
office.  Generally,  an  oath  of  present  aIlB> 
glance,  or  of  denial  of  connection  with  some 

past  insurrection. 

TEST  PAPER.  A  paper  submitted  to  the 
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Jury  as  a  test  or  standard  by  whi(ft  to  de- 
termine the  genuineness  of  other  writings. 
7  Pa.  St.  428;  6  Whart.  (Pa.)  284.  Only  ad- 
mlaalble  whan  no  oollatenU  tasna  can  be  rais- 
ed concprnioff  it  8«e  14  N.  T.  419;  1  Onenl. 

Ev.  §  581. 

TESTABLE.  A  person  is  said  to  be  test- 
able when  he  hat  capacity  to  make  a  will. 
A  man  of  tweitt)r*one  years  of  agp  and  of 

sane  niiiui  is  testable.  The  (-ainicity  to 
xnalie  a  will  must  be  (lisiiiiKulslicd  from  a 
special  power  to  dispose  of  property  by 
will.  Thus,  a  power  given  to  a  married 
woman  I)y  a  settlement  to  dispose  of  prop- 
erty by  will  (iocs  not  maice  her  testable. 
U  R.  7  H.  L.  503.  But  if  property  18  aet- 
ticd  on  a  married  woman  for  her  separate 
use,  she  is  testable  so  far  as  that  property 
is  concerned. 

TESTACY.  The  condition  of  one  dying 
having  made  a  will.  Opposed  to  "intes- 
tacy" iq.  V.)  It  may  exist  as  to  all  prop- 
erty, or  may  ho  but  "partial,**  aS  to  such 

only  as  is  disposed  of. 

TESTAMENT.  In  civil  law.  The  appoint- 
inetit  of  an  executor  or  testamentary  heir, 
aicording  to  the  formalities  prescribed  by 
law.   Domat.  liv.  1.  tit  1,  S  1. 

At  first  there  were  only  two  sorts  of  testa- 
ments  among  the  Romans,— that  railed  caUt- 
tig  comitiis,  and  another  called  in  prucinclu. 
In  the  conrse  of  tims;  these  two  sorts  of 
testament  having  Ijecome  obsolete,  a  third 
form  was  Introduced,  called  per  acs  et  Ubram, 
which  was  a  tictltioTis  sale  of  the  inheritance 
to  the  heir  apparent.  The  inconveniences 
which  were  experienced  from  these  Hctltlous 
salrs  ai;ain  changed  tlie  form  of  testaments, 
and  the  praetor  introduced  another,  which 
reqalred  the  seal  of  »e.\en  witnesses.  The 
emperors  having  increased  the  solemnity  of 
these  testaiui'iits,  they  were  called  "written" 
or  "solemn"  tes^taraentp,  to  disthi^jnish  them 
from  "nuncupative"  testaments,  which  could 
be  made  witiiottt  writing.  Afterwards  mili- 
tary ti  stainents  were  introduced  in  favor  of 
soldiers  actually  engaged  in  military  service. 

(1)  A  testament  oatolis  eomitiit,  or  made 
la  the  eomitin.  that  is,  the  assembly  of 
the  Roman  people, — was  an  ancient  man- 
ner of  making  wills,  used  in  times  of  peace 
among  the  Romans.  The  comitia  met  twice 
a  year  for  this  purpose.  Those  who  wished 
to  make  such  testaments  caused  to  be  con- 
voked the  assembly  of  the  people  by  these 
words,  eoliifis  eomMi*.  None  oonld  make 
such  wills  that  were  nut  entitled  to  bo  at 
the  assemblies  of  the  people.  This  form  of 
testament  was  repealed  by  the  law  of  the 
Twelve  Tables. 

(2)  .\  civil  testament  is  one  made  arrord- 
iI)^  to  all  the  forms  luescribed  liy  law.  in 
contradistinction  to  a  military  testament,  in 
making  which  some  of  the  forms  may  be 
dispensed  with.  Civil  te.staments  are  more 
ancient  than  military  ones;  the  former  were 
In  use  during  the  time  of  Romulus,  the  lat 
ter  were  introduced  during  the  time  of  Corio- 
Umna  ^ee  Hist  de  la  Jur.  Rom.  de  M.  Ter- 
rasoa,  119. 


(3)  A  common  testament  is  one  which  is 
made  jointly  by  several  i)ersons.  Su<  h  tes- 
taments are  forbidden  in  lx>ui8iana  (Civ. 
Code  La.  art.  156S).  and  by  the  laws  of 

France  (Civ.  Code  9fi8).  in  the  same  words, 
namely:  "A  testament  cannot  be  made  by 
the  same  act.  by  two  or  more  persons^  either 
for  the  benefit  of  a  third  person,  or  under 
the  title  of  a  reciprocal  or  mutual  disposi- 
tion." 

( 4 )  A  testament  ab  irato  is  one  made  in  a 
gust  of  passion  or  hatred  against  the  pre- 

sumptive  heir,  rather  fha'i  fiom  a  d-^sire  to 
benefit  the  devisee.  When  the  facts  of  un- 
reasonable anger  are  proved,  the  will  is  an- 
nulled as  unjust,  and  a-^  nnt  having  been 
freely  made.    See  "Ah  iruto.  ' 

(6)  A  mystic  testament  (called  a  **so1«Dn 

testament."  hr(  aupe  it  reqiiires  more  formal- 
ity than  a  nuncupative  testament)  is  a  form 
of  making  a  will  which  consists  principally 
in  enclosing  it  in  an  envelope  and  sealing  it 
in  the  presence  of  witnesses. 

This  kind  of  testanit  i:t  is  used  in  Louisi- 
ana. The  following  are  the  provisions  of  the 
Civil  Code  of  that  state  on  the  subject,  name* 
ly:  The  mysti(  or  secret  testament,  other- 
wise called  the  "i  lo.se  testament."  is  made  in 
the  following  manner:  The  testator  must 
sign  his  dispositions,  whether  he  has  written 
them  himself,  or  has  caused  them  to  be  writ- 
ten by  another  person.  Tlie  iiai"'r  lonfain- 
ing  these  dispositions,  or  the  paper  serving 
as  their  envelope,  must  he  closed  and  seal- 
ed. The  testator  shall  present  it  thus  clos- 
ed and  scaled  to  the  notary  and  to  seven 
witnesses,  or  he  shall  cause  it  to  be  closed 
and  sealed  in  their  presence:  then  he  shall 
(it clare  to  the  notary,  in  the  presence  of  the 
witnesses,  that  that  pai)er  contains  his  testa- 
ment written  by  himself,  or  by  another  by 
his  direction,  and  signed  by  him,  the  testator. 
The  notar>'  shall  then  draw  up  the  act  of 
superscription,  which  shall  be  written  on 
that  paper,  or  on  the  sheet  tliat  serves  as  Its 
envelope,  and  that  act  3hall  be  signed  by 
the  testator  and  by  the  notary  and  the  wit- 
nesses. 5  Mart.  (  La.)  182.  All  that  is  above 
prescribed  shall  lie  done  without  interruption 
or  turning  aside  to  other  acta;  and  in  case 

the  trstatrir,  by  rea.snn  of  any  hindrance  that 
has  happened  since  the  .signing  of  the  testa- 
ment, cannot  sign  the  act  of  superscription, 
mention  shall  be  made  of  the  declaration 
made  by  him  thereof,  without  its  being  nec- 
essary in  that  case  to  increase  the  number  Of 
witnesses.  Those  who  know  not  bow  or  are 
not  able  to  write,  and  those  who  know  not 
how  or  are  not  able  to  sign  their  names,  can- 
not make  dispositions  In  the  form  of  the  mys- 
tic will.  If  any  one  of  the  witnesses  to  Uie 
act  of  snper'='cription  knows  not  how  to  Sign, 
express  ni'  iition  shall  be  made  thereof.  In 
all  cases  the  act  must  be  signed  by  at  least 
two  witnesses.  Civ.  Code  La.  arts.  1577* 
1580. 

(t^)  .\.  nuncupative  testament  was  one  made 
verbally,  in  the  presence  of  seven  witnesses. 
It  was  not  necessary  that  It  should  have  been 
in  writing;  the  proof  of  it  was  by  parol  evi- 
dence.   See  "Nuncupative  Will." 

In  Louisiana,  testaments^  whether  nun> 
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cupative  or  mTStlc.  must  be  drawn  up  In 
writing,  either  hy  the  testator  himself,  or  by 

mme  otlH  r  person  uridiT  his  dictation.  The 
i-ut>tou  of  luakiug  vt^rbal  stalemeuts,  that 
is  to  say.  remtitlng  from  the  mere  deposition 
of  witnt'Bses  who  were  present  when  the  tes- 
tator made  known  to  tlieni  his  will,  without 
his  havini;  lonuiiitteil  it  or  caused  it  to  be 
committed  to  writing.  Is  abrogated.  Nun- 
capatlve  testaments  may  be  made  bj  public 
act,  or  hy  a  t  under  private  Stgnatttre.  ClV. 
Code  l,a.  arts.  ir.68  ir.7(t. 

(7>  An  olopraphic  testament  is  one  which 
is  written  wholly  by  the  testator  himself.  In 
order  to  be  valid,  it  must  be  entirely  written, 
dated,  and  sipned  by  the  hand  of  the  testator. 
It  is  subject  to  do  other  form.  See  Civ.  Code 
La.  art.  laSl. 

See  "Will.- 

TESTAMENTA  LATISSIMAM  INTER- 
pretatlonem  habere  debent.  Wills  ought  to 
have   the   broadest  InterpretattoD.  Jenk. 

Cent.  {'as.  SI. 

TESTAMENTARY.  Belonging  to  a  tesU- 
ment;  aB.a  testamentary  gift:  a  testamentary 

Kuardian.  or  one  appointed  by  will  or  testa 
ment;  letters  testamentary,  or  a  writing  un 
der  seal,  given  by  an  officer  lawfully  au- 
thorized, granting  power  to  one  named  as 
executor  to,  execute  a  last  will  or  testament 

TESTAMENTARY  CAPACITY.  Mental 
capacity  sufficient  to  make  a  valid  wllL 

TESTAMENTARY  CAUSES.  In  English 
law.  Causes  relating  to  probate  of  testa- 
ments and  administration,  and  accounts  upon 
the  same.  They  are  enumerated  among  ec- 
ele.siastical  causes  by  Lord  Coke.  5  Coke.  1, 
and  tables  of  cases  at  the  end  of  the  part. 
Over  these  causes  probate  court  has  now  ex- 
clusive Jurisdiction,  by  20  ft  21  Vict  c  77. 
amended  by  21  ft  22  Viet  c.  9&. 

TESTAMENTARY  GUARDIAN.  A  gtiard- 
ian  appointed  by  last  will  of  a  father  to  have 
custody  of  his  child  and  his  real  and  per- 
sonal estate  till  he  attain.'^  tlw  a^c  of  twenty- 
one.  In  England,  the  power  to  appoint  such 
guardian  was  given  by  12  Car.  II.  c.  24.  The 
principles  of  this  statute  have  been  generally 
adopted  iu  the  United  States  (12  N.  H.  437). 
but  not  in  Connecticut  (1  Swift  Dig.  48). 

TESTAMENTUM  (Lat.) 
——In  the  Civil  Law.  A  testament;  a 
win,  or  last  win. 

 In  Old  English  Law.   .\  t.'stam<  nt  or 

will;  a  disposition  of  property  made  in  con- 
templation of  death.   Bracton.  fol.  60. 

A  general  name  for  any  instrument  of  con- 
veyance, ini  luding  deeds  and  charters,  and 
BO  called  cither  lu  i  aiise  it  furnished  written 
testimony  of  the  conveyance,  or  because  it 
was  authenticated  by  witnesses  (testes). 
Spelman. 

TESTAMENTUM  EST  VOLUNTATES 
nostra  Justa  sententia,  de  eo  quod  quis  post 
mortem  suam  fieri  velit.  A  testament  is  the 
Just  expression  of  our  will  concerning  that 
nrhich  any  one  wishes  done  after  his  death ; 


or,  as  Blackstone  translates,  "the  legal  declar 
ration  of  a  man's  intentions  which  he  wills  to 
be  performed  after  death."  2  Bl.  COflUn. 
499;  Dig.  28.  1.  1;  Id.  2H.  i.  2.  1. 

TESTAMENTUM,  I.  E.,  TESTATIO  MEN- 
tis,  facta  nullo  praesente  metu  pericuii,  sed 
cogitatlone  mortalitatis.  A  testament,  i.  c, 
the  witnessing  of  one  s  intention,  made  un- 
der no  present  fear  of  danger,  but  in  ex- 
pectancy of  death.  Co.  LItt  822. 

TESTAMENTUM  INOFFICIOSUM  (Lat.) 
in  the  civil  law.   An  unofficlous  testament 

TESTAMENTUM  OMNE  MORTE  CON- 
summatum.  Every  will  is  completed  by 
death.  Co.  Utt  232. 

TESTATE.  The  condition  of  one  who 
leaves  a  valid  will  at  his  death. 

TESTATION.  Witness;  evidence. 


TESTATOR  (Lat.) 
testament  or  will. 


One  who  has  made  a 


TESTATORIS  ULTIMA  VOLUNTAS  EST 
penmplenaa  secundum  veram  Intentioncm 
suam.  The  last  will  ot  a  teyiaior  is  to  be 
fulflUed  according  to  his  real  intention.  Co. 
Utt  322. 

TESTATRIX  (Lat.)  A  woman  who  make& 
a  will  or  testament 

TESTATUM  (Lat.t 

In  Practioe.  The  name  of  a  writ  which 
Is  Issued  by  the  court  of  one  county  to  the 

sheriff  of  another  iKuiity  in  the  same  stale, 
when  the  defendant  cannot  be  found  in  the 
county  where  the  court  is  located:  for  exam- 
ple, after  a  judgment  has  been  obtained,  and 
a  ctt.  to.  has  been  issued,  which  has  been 
returned  non  est  itivrntus.  a  tcslatum  ai.  sa. 
may  be  issued  to  the  sheriff  of  the  county 
where  the  defendant  Is.  See  Viner,  Abr. 
"Testatum."  259. 

—In  Conveyancing.  That  part  of  a  deed 
\vhi(  h  cununences  with  the  words  "this  In- 
deuture  witnesseth." 

TESTATUS  (Lat.)  In  the  civil  law.  Tes- 
tate: ouc  who  has  made  a  will.  Tcstatus 
it  iiiteMtatut,  testate  and  Intestate.  Dig. 

50.  17.  7. 

JESTE  MEIPSO  (LAt.)  in  old  English  law 
and  practice.   A  solemn  formula  of  attesta- 

lion  by  the  sovereign,  used  at  the  (  oiiclnslon 
of  (barters,  and  other  public  instruments, 
and  also  of  original  writs  out  of  chancery. 
Spelman. 

TESTE  OF  A  WRIT  (Lat.)    In  practice. 

The  concluding  clause,  commencing  with  the 
word  "witness."  etc.  A  signature  in  attesta- 
tion of  the  fact  that  a  writ  is  issued  by  au- 
thority. 

The  act  nf  conKress  of  May  8.  1792  (1 
Story.  U.  S.  Laws.  227  ».  directs  that  all  writs 
and  process  issuing:  from  the  supreme  or  a 
circuit  court  shall  bear  teste  of  the  chief 
justice  of  the  supreme  oonit,  or.  If  that 
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office  be  vacant,  of  the  associate  justice  next 
In  precedence;  and  that  all  writs  or  process 

issuing  from  a  dlstriot  court  shall  bear  teste 
of  the  judge  of  such  court,  or,  if  the  said 
office  bo  vacant,  of  the  clerk  thereof.  See 
Serg.  Const.  Law.  Index;  20  Viner,  Abr.  262; 
Steph.  PI.  25. 

TESTED.    Bearing  Ivste. 
TESTES  (Lat. »  Witnesses. 

TESTES  QUI  POSTULAT  DEBET  DARE 
eis  sumptus  competentes.  WhoBoever  de- 
mands wirnt'sscs  moit  find  thorn  Id  oompe* 
tent  provision. 

TESTES,  TRIAL  PER.  A  trial  had  before 
a  judge  without  the  intervention  of  a  jury, 
In  which  the  Judge  la  left  to.  torn  in  his 
own  breast  his  sentence  upon  the  credit  of 
the  witnesses  examined;  but  this  mode  of 
trial,  although  it  was  commoti  in  the  civil 
law,  was  seldom  resorted  to  in  the  practice 
of  the  common  law,  but  It  la  now  becoming 
common  when  each  party  waives  his  right  to 
a  trial  by  jury.    Brown.    See  "Trial." 

TE8TIBU8  DEP0NENTIBU8  IN  PARI 
numero  dignioribus  est  credendum.  When 

the  number  of  witnesses  is  equal  on  both 
aides,  the  more  worthy  are  to  be  believed. 
4  Inat  S79. 

TESTIFY.  To  give  evidence  according  to 
law;  the  examination  of  a  witness  whO  d6> 
clans  his  knowledge  of  facts. 

TESTIMONIA  PONDERANDASUNT.NON 
numeranda.  Evidence  is  to  be  weighed,  not 
enumerated. 

TESTIMONIAL.  A  certificate  under  the 

hands  of  a  juFtice  of  the  p< mo  testifying 
the  place  and  time  when  and  where  a  sol- 
dier or  mariner  landed,  and  the  place  of 
his  dwelling  and  birth,  whither  he  is  to 
pass.  Cowcll;  3  Inst.  85.  The  document 
holils  a  kiiiii  of  doubtful  position  midway 
between  a  certificate  and  a  permiL  or  pass. 
Brown. 

TESTIMONIAL  PROOF.  In  civil  law.  A 
term  used  in  the  same  sense  as  "parol  evi- 
dence" is  osed  at  common  law,  and  in  con- 
tradistlncUon  to  "literal  proof,"  which  Is 
written  evldenee: 

TESTIMONIES.  In  Spanish  law.  An  at- 
tested copy  ot  an  instrument  by  a  notary. 
Newman  ft  Barrettl;  Tex.  Dig. 

TESTIMONIUM  CLAUSE.    la  conveyane 
Ing.    That  clause  of  a  deed  or  instrument 
with  which  it  concludes:   "In  witness  where- 
of, the  parties  to  these  presents  have  here- 
unto set  their  hands  and  seala" 


TESTIMONY.  The  statement  made  by  a 

witness  untl'T  oath  or  affirmation. 

For  distinction  between  "testimony"  and 
"•▼Ideace."  see  ''Bvldonoe." 

TESTIS  (Lat)  ▲  witaess. 


TESTIS  DE  VISU  PRAEPONDERAT  ALi- 
is.  An  eye  witness  outweighs  otbors.  4 

InsL  470. 

TESTIS  LUPANARIS  SUFFICIT  AD  FAC- 
tum  in  lupanari.  A  lewd  person  is  a  sufficient 
witness  to  an  act  committed  in  a  brotheh 

Moore,  817. 

TESTIS  NEMO  IN  SUA  CAUSA  ESSE 
potest.  No  one  can  be  a  witness  In  his  own 

cause.  Otherwise  in  England,  by  St.  14  & 
15  VicL  9d,  and  many  of  the  states  of  the 
United  States. 

TESTIS  OCULATU8  UNUS  PLUS  VALET 

quam  auriti  decem.  One  eye  witness  Is  worth 
ten  ear  witnesses.  4  InsL  279.  See  3  Bouv. 
Inst  note  S164. 

TESTMOtGNE.  This  to  an  old  and  bar- 
barous French  word,  signifying,  In  the  Old 

books,  evidence.    Comyn.  Dig. 

TESTMOIQNES  NE  POENT  TESTIFIE 
le  negative,  mes  rafflrmative.  Witnesses  can- 
not witness  to  a  negative;  they  must  Wit- 
ness to  ail  affirnuitive.    4  Inst.  279. 

TEXTUS  ROFFENSIS  (Law  LaL)  In  old 
EngUdk  law.  The  Rochester  text  An  an- 
cient manuscript  containing  many  of  the 
Saxon  laws,  and  the  rights,  customs,  tenures, 
etCn  Of  the  church  of  Ro<  hester.  drawn  up  by 
Emulph,  bishop  of  that  see  from  A.  D.  1114 
to  1124.  OowdL  Bkrant  gives  It  a  greater 
antiquity. 

THAINLAND,  or  THANELAND.  In  old 
English  law.  The  land  which  was  granted 
by  the  Saxon  Ungs  to  tbdr  thalns  or  thanes 
was  so  called.  Crabb,  Com.  Law,  10. 

THALER.  A  silver  coin  of  Germany.  The 
composition  and  value  of  this  piece  formerly 
varied  considerably  in  different  portions  of 
the  country,— the  value  ratiRlng  from  ninety- 
five  to  one  hundred  and  five  cents.  But  the 
couTentlott  of  the  German  states  in  1838  fix- 
ed the  weight  of  the  thaler  at  343.8  grains 
troy,  and  the  fineness  at  750  thousandths, 
which  lathe  only  standard  now  in  u.se.  The 
value,  at  this  rate,  is  seventy-two  centa 
The  name  (thaler)  Is  supposed  to  have  orig- 
inated from  the  German  word  thai,  a  dale, 
or  valley,— the  first  Ihalers  having  been  coin- 
ed In  the  valley  of  Joachim,  from  which  it 
nl(tained  the  name  of  ".Joachim's  thaler." 
i-'rom  this  coin  the  word  "dollar.  "  as  applied 
to  Spanidi  and  American  coins,  to  derived* 

THANE  (Saxon  thenian.  to  serve).  In  Sax- 

Mii  law.  A  word  which  sometimes  sifjnlfies 
a  nobleman;  at  others,  a  freeman,  a  nuiKis- 
trate,  an  officer,  or  minister.  A  tenant  of 
the  part  of  the  king's  lards  called  the  king's 
"thaneage."    Termes  do  la  Ley. 

THANEAQE  OF  THE  KING.    In  old  Hns; 
Ush  law.  A  certain  part  of  the  king's  land 
or  property,  of  which  the  ruler  or  governor 
was  called  "thane."    Cowell;  Blount. 


THANESHIP.  The  office  and  dignity  of  a 
fhans;  fhs  seigniory  of  a  tlnaa. 
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THAVIB8  INN.  An  iim  of  ehaiioery.  See 
•*In]ui  of  Ohuumy." 

THEFT.  A  popular  term  for  larceny, 
adopted  in  lieu  of  tbe  Utter  term  by  the 
Penal  Code  of  Texas. 

 In  Scotch  Law.   Tlie  s«'(  ret  and  fcloni- 

'  OU8  abstraction  of  the  property  of  another 
for  Mdia  of  lueroi  wltbout  his  conteDt  Alls. 
Crlm.  Law,  250. 

THEFT  BOTE.  The  act  of  receiving  a 
man'a  goods  from  the  thief,  after  they  had 
bCMSB  stolen  by  him,  with  the  intent  that  he 
shall  esiL-ape  punishment. 

This  is  an  oftense  punishable  at  common 
law  by  flue  and  Imprlsonmeat  HUe^  P.  C. 
ISO.  See  "Oompomiding  a  Felony." 

THEFT  BOTE  EST  EM  EN  DA  FURTI 
capta,  sine  considerationc  curiae  domini  re> 
gis.  Theft  bote  is  thr  liuyin?  money  to  have 
goods  stolen  returned,  witimut  having  any 
respect  for  the  court  of  the  king.  8  Inst.  134. 

THELONIO  IRRATIONABILI  HABENDO. 
A  writ  that  formerly  lay  for  him  that  had 
any  part  of  the  king's  demesne  in  fee  farm, 
to  recover  reasonable  toll  of  the  king's  ten- 
ants tbere.  It  his  demesne  had  been  accus- 
tomed to  bo  tolled.  Reg.  Orlg.  87. 

THELONIUM.  An  abolished  writ  for  dti- 

Z'-ns  or  bnrtrosspf?  to  assprt  their  right  to  ex- 
emption from  toll.    I'itzh.  Nat.  Brev.  226. 

THELU8SON  ACT.  An  English  statute 
(89  ft  40  Oeo.  III.  c.  98).  forbidding  the 

hnldiris  of  property  for  the  purpose  of  ac- 
fiiniulation  i)t'youd  a  period  of  twenty-one 
yirus  from  the  death  of  the  testator.  It 
was  so  called  because  its  neoeaslty  and 
passage  were  suggested  by  the  enrtons  will 
of  one  Thelusson,  who  provided  that  his 
estate  should  be  accumul|ited  until  the 
body  of  it  Aould  constitnte  the  largest  es- 
tata»  aa  the  testator  dealgnad,  in  the  world. 

THEM,  or  THEME.  The  power  or  right  of 
having  Jurisdiction  over  villeins,  their  off- 
spring, and  cattle. 

THEMMAGIUM.  A  duty  or  acknowledg- 
ment paid  by  inferior  tenants  in  reivoct  of 
theme.  Cowell. 

THEOCRACY.  A  species  of  povornment 
which  claims  to  be  immediately  directed  bv 
God. 

La  reUgUmt  quit  dan«  I'antiquile,  s'associa 
touvent  o«  ^Unpotisme,  pour  reijner  par  son 
1)ras  Oil  a  .son  omhragr.  u  quclqtn  fois  tcntf  ile 
regner  seule.  Vest  ce  gu'elle  appelait  le  regne 
de  Dieu^  la  thewratie.  Religion,  which  in 
former  times  frequently  associated  itself  with 
despotism,  to  reign  by  it.s  power  or  un<ler  its 
shadow,  has  smnetlmes  attempted  to  rejgn 
alone;  and  this  she  has  called  tbe  "reign  of 
Ctod."— theocracy.  Matter,  de  rinflnenee  des 
Moeurs  sur  les  Lois,  et  de  I'lnflnenoe  des 
Lois  Rur  les  Momirs.  is'i. 

THE0008IAN  CODE.   See  "Code.  " 


THBOP.  ta  Bmum.  law.  Oflsndan  wte 
joined  in  a  body  of  MTon  to  oommit  doprate* 

tion.s.  Wharton. 

THESAURUS,  or  THESAURIUM.  The 
treasury;  a  treasnra. 

THBSAURUft  ABSCaNDITUa.  Treaaars 

hidden,  or  Irarled.  Spelman. 

THESAURUS  COMPETIT  DOMINO  REGI, 
et  non  domino  liberatis,  nisi  sit  per  verba 
specialia.  A  treasure  belongs  to  the  king, 
and  not  to  the  lord  of  a  liberty,  unless  it  be 
through  .sp(  (  ial  words.    Fitz.  Coron.  281. 

THESAURUS  INVENTUS.  Treasure  trove 
(«.  V.) 

THE8AURU8  INVENTUS  EST  VETU8 

disposltio  pecuniae,  etc.,  cujus  non  extat 
mode  memoria,  adeo  ut  Jam  domlnum  non 
habeat.  Treasure  trove  is  an  ancient  hiding 
Of  money,  etc,  of  which  no  recollection  ex- 
ists, so  that  it  now  has  no  owner.  8  Inst.  182. 

THESAURUS  NON  COMPETIT  REGI. 
nisi  iiuando  nemo  aelt  qui  abscondit  theeau* 
rum.  Treasure  does  not  belong  to  the  Idng 
unless  no  one  knows  who  hid  it.   3  Inst  182. 

THESAURUS  REGIS  EST  VINCULUM 
paols  et  bellorum  nervus.  The  kind's  treas- 
ure is  the  bond  of  peace  and  the  sinews  of 
war.  Ctodb.  298. 

THESMOTHETE.  A  law  maker;  a  law 
giTer. 

THIEF.  One  who  has  iMeB  guilty  of  lai^ 

cony  or  theft. 

THIEVES.  The  term  "thieves"  is  I. road 
enough  In  law  to  cover  both  conipounii  aad 
simple  larceny,  anil,  in  •  omnion  parlance, 
to  include  the  latter;  and  when  used  in  a 
policy  of  insurance  npon  the  cargo  oC  a 
vessel,  it  is  not  restricted  in  its  applica- 
tion to  external  or  assailing  thieves,  as 
pirates,  rovers,  etc.,  but  covers  a  simple 
larceny  committed  by  a  stranger  to  the  ship. 
1  Hill  (N.  T.)  25,  affirmed  in  26  Wend.  (N. 
T.)  668.  And  see  6  Paige  (N.  T.)  886. 

THINGS.  Bythis  word  is nnderatood  every 

object,  except  man.  which  may  become  an 
active  subject  of  right.  Code  du  Canton  de 
Berne,  art.  332.  In  this  sen.se  It  is  opposed, 
in  tbe  language  of  the  law,  to  the  word  "pei^ 
sons."  See  "Property;"  "Res." 

THINGS  IN  ACTION.  A  chose  in  acUon. 
CiT.  Code  Cal.  f  968.  See  *X»ooe.** 

THING8  PERSONAL.  Goods,  money. and 

all  other  movables  which  may  attend  the 
owner's  person  wherever  he  thinks  proper 
to  go.  2  Bl.  Comm.  If..  Things  personal 
consist  of  goods,  money,  and  all  other  mov- 
ablea,  aad  of  such  rights  and  proflta  as  ie> 
late  to  movables.  1  Steyh.  Oonm.  16C 

THINGS  REAL,  or  REALTY.  Such  things 
as  are  permanent,  fixed,  and  immovable, 
which  cannot  be  carried  out  of  their  place, 
as  lands  and  tenements.   2  BL  CoauBi.  16. 
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Tbts  deflnitloii  hM  been  objected  to,  as  not 

embracing  Incorporeal  rights.  Mr.  Stephen 
defines  things  real  to  "consist  of  things 
substantial  and  immovable,  and  of  the 
rights  and  profits  annexed  to  or  issuing  out 
of  thm»,**  1  Stepb.  Oomm.  156.  Things 
ml  are  otherwise  described  to  consist  of 
lands,  tenements,  and  hereditaments.  See 

THINQUS.  A  fbn&e  or  nobleman;  knight 
or  Hreemnn.  Oowell. 

THIRD  BOROW.  In  old  English  law.  A 
constable.  Lambard,  Duty  of  Const.  6;  28 
Hon.  Vni.  c  10. 

THIRIM4IQHT-AWN-HINDE.  By  the  tews 

of  Pt.  Edward  the  Confessor,  if  any  man  lay 
a  third  night  in  an  inn.  he  was  tailed  a 
•*thlrd-night-awn-hinde,'"  and  bis  host  was 
•mnrerable  for  him  if  he  committed  any  of- 
fense. The  first  night,  forman-nlght.  or 
uncuth  (unknown),  he  was  reckoned  a  stran- 
ger; the  second  night,  twa-nlght,  a  guest; 
nnd  the  third  nli^t,  an  awn^ilnde,  a  do* 
mestic  Bnicton,  Ub.  S. 

THIRD  PARTIES.  A  term  used  to  include 
all  persons  who  are  not  parties  to  the  con- 
tract, agreement,  or  instmment  of  writing 
by  which  thpir  Interest  in  the  thing  con- 
veyed is  sought  to  be  affected.  1  Mart.  (La.; 
N.  S.)  384.  Seo,  also,  S  La.  426;  6  Mart 
(La.)  528. 

But  it  Is  difficult  to  give  a  very  definite 
Idea  of  "third  in^rsons;"  for  sometimes 
those  who  are  not  parties  to  the  contract. 
Irat  who  represent  the  rights  of  the  original 

parties,  as  executors,  are  not  to  be  consid- 
ered third  persons.  See  1  Bouv.  Inst,  note 
1836  et  seq. 

THIRD  PENNY.  In  old  English  law.  Of 

the  fines  and  other  profits  of  the  county 
courts  (originally,  when  those  courts  had 
superior  jurisdiction,  before  other  courts 
were  created)  two  parts  were  reserved  to 
the  king,  and  a  ttird  part,  or  penny,  to  the 
earl  of  the  county.  See  "IipnarluH  Tprtius 
Comitatus;"  Kennett,  Par.  Ant.  418;  Cowell. 

THIRDINGS.  The  third  part  of  the  com 
Krowinp  on  the  land,  due  to  the  lord  for 
II  riot  on  tho  (b  ath  of  h\s  tenant,  within 
the  manor  of  Turfat,  in  Hereford.  Blount 

THIRDS.  Occurring  In  a  will,  construed 
to  mt'an  the  same  thing  as  dower.  2  Keyes 
(  N.  Y.)  558;  2  Abb.  Pr.  (N.  S.;  N.  T.)  418. 
affirming  46  Barb.  (N.  Y.)  609. 

THIRLAGE.  In  Scotch  law.  A  se  rvitude 
by  which  lands  are  astrlcted  or  thirled  to  a 
partlenlw  mill,  and  the  possessors  bonnd  to 
grind  their  grain  there,  for  the  payment  of 
certain  multures  and  sequels  as  the  agreed 
price  of  grinding.  Brsk.  Inst  8.  8. 18. 

THI8  DAY  SIX  MONTH8  (or  THRBB 

months).  Fixing  "this  day  six  months  or 
three  morths"  for  the  next  stage  of  a  bill 
is  one  of  the  modes  in  which  the  house  of 
lords  and  the  house  of  commons  reject 


bills  of  which  they  dlsi^prove.  A  bill  re- 
jected in  this  manner  cannot  be  reintro- 
duced in  the  same  session. 

THISTLE  TAKE,  It  was  a  custom  with- 
in the  manor  of  Halton,  in  Chester,  that  if. 
in  driving  beasts  over  a  common,  the  driver 
permit  them  to  graze  or  take  hot  a  thistle, 
he  shall  pay  a  halfpenny  apiece  to  the  lord 
of  the  fee.  And  at  Fiskerton.  in  Notting- 
hamshire, by  ancient  custom,  if  a  native 
or  a  cottager  killed  a  swine  above  a  year 
old,  he  paid  to  the  lord  a  penny,  which  pur- 
chase of  leave  to  kill  a  hog  was  also  called 
"thlsth'  take."  (Niwell. 

THOROUGHFARE.  A  street  or  way  open* 
fng  at  both  ends  Into  another  street  or  public 

highway,  kd  that  oi;»'  ( an  go  through  and  get 
out  of  it  without  returning.  It  differs  from 
a  nil  de  »ac,  which  is  open  only  at  one  end. 

W  hether  a  street  which  is  not  a  thorough- 
fare is  a  highway  seems  not  fully  settled. 
1  Vent.  189;  1  Hawk.  P.  C.  c.  76.  J  1.  In  a 
case  tried  In  1780,  where  the  loons  <»  fftw 
had  been  used  as  a  common  street  for  fifty 
years,  but  was  no  thorouRhfare.  Loul  K<'x\- 
yon  held  that  it  would  maiie  no  differeuce; 
for  otherwise  the  street  would  be  a  trap  to 
make  people  trespassers.  11  Eaf?t,  375.  This 
decision  in  several  subsequent  cases  was 
much  criticised,  though  not  directly  over- 
ruled. 5  Taunt  126;  5  Barn,  ft  Aid.  456; 
S  Bing.  447;  1  Gampb.  S60;  4  Adol.  ft  E.  698. 
Dut  in  a  recent  English  case,  the  det  i^^ion 
of  Lord  Kenyon  was  affirmed  by  the  unani- 
mous opinion  of  the  court  of  queen's  bench. 
The  doctrine  established  in  the  latt*»r  case 
is  that  it  is  a  question  for  the  jury,  on  the 
evidence,  whether  a  place  which  is  not  a 
thoroughfare  is  a  highway  or  not  14  fing. 
Law  ft  Bq.  69.  And  see  88  Eng.  Law  ft  Bq. 
30.  In  the  United  Ptatf  s  there  are  but  few 
cases  in  which  this  question  has  been  dis- 
cussed ;  though  la  Rhode  Island  it  has  beat 
determined  that  a  Street  terminatinir  upon 
private  land,  and  extending  neither  to  an- 
other way.  a  mill,  a  market,  nor  other  pub- 
lic place,  is  Incapable  of  dedication  to  the 
public  as  a  highway.  8  R.  I.  178.  And  a 
similar  decision  has  been  made  in  New 
Yorl£.  23  N.  Y.  103.  And  see  23  N.  U.  331;  7 
Johna  (N.  T.)  106. 

THOUGHT.  The  operation  of  the  mind. 

No  one  can  be  punished  for  his  mere 
thoughts,  however  wicked  they  may  be. 
Human  laws  cannot  rsadi  thenir-drat,  be> 
oause  they  are  unknown:  and  seoondly,  un- 
less made  manifest  by  some  action,  they  are 
"ot  Injurious  to  any  one;  but  when  they 
manifest  themselves,  then  the  act  which  is 
the  eonsequenoe  may  be  iranldied.  Dig.  BO. 
16.  886. 

I  THREAD.  A  flpTurative  expression  used  to 
signify  the  central  line  of  a  stream  or  water- 
course. Harg.  Law  Tr.  6;  4  Mason  (U.  8.) 
397;  Holt  490.  See  "Fllnm  Aqnaa." 

'     THREAT.   A  menace  of  destruction  or  In- 
jury to  the  lives,  character,  or  property  of 
those  against  whom  it  Is  mado. 
Threats  in  themselvsa  ars  not  indictable 
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or  actionable,  but  If  a  threat  ia  accompa- 
nied by  appearance  of  present  ability  and  in- 
tention to  carry  out  the  threat,  it  Is  an  as- 
sault (1  In-.l.  1\.  C.|  12'.);  and.  if  made 
with  tlu'  purpose  of  extorting  money.  It  is 
a  misdemeanor  at  common  law  <1  Hawk.  (P. 
C.J  c.  53.  SI).  If  business  is  internipterl. 
or  freedom  of  loi-oniution  i»  restrained,  it  is 
actionable.  27  Mich.  267. 

THRENGE8.  Vaaaala.  but  not  of  the  low- 
est degree:  those  who  held  lands  of  the  chief 

lord. 

THRi THING.  A  division  consisting  of 
three  or  four  hundreds. 

THUDE  WEALD.  A  woodward,  or  person 
that  looks  after  a  wood. 

THURINQIAN  CODE.  One  of  the  "bar- 
barian codes."  as  they  are  termed;  supposed 
by  iMont.es<ju1eu  to  have  been  given  by 
Theodoric.  ItinR  of  Australia,  to  the  Thurin- 
glans,  who  were  bis  subjects.  Esprit  des 
Lois.  lib.  28.  c.  1. 

THWERTNICK.  Tho  custom  Of  giving  en- 
tertainments to  a  sheriff,  etc..  tor  three  I 
nights. 

TICKETS  OF  LEAVE.  In  English  crimi- 
nal law,  licenses  to  be  at  large,  which  are 
granted  to  (onviit.s  for  jrood  i-oinlint,  but 
are  recallable  upon  subsequent  misconduct. 
See  6  ft  7  Vict.  c.  7;  16  &  17  Vict  c.  99.  § 
9;  20  &  21  Vict.  c.  3,  §  5;  27  &  28  Vict.  c.  47. 
SS  4-10;  34  &  35  VicL  c.  112;  4  Steph.  Comm. 
(7th  Bd.)  461.  note. 

TIDE.  The  ebb  and  flow  of  the  sea. 

The  law  takes  notice  of  three  kinds  of 
tides,  viz.,  the  high  spring  tides,  which  are 
the  fluxes  of  the  sea  at  those  tides  which 
happen  at  the  two  equinoctials;  the  spring 
tides,  which  happen  twice  everj  montii,  at 
tlie  full  ntui  chaiigp  of  the  moon;  the  neap 
or  ordinary  li<les.  whii  h  happen  between  the 
full  and  change  of  the  moon,  twice  In  twenty- 
four  hours.  Angell,  Tide  Waters,  68.  The 
changeable  condition  of  the  tides  produces, 
of  course,  corresponding  chancres  in  the  line 
of  high-water  mark.  Now,  inasmuch  as  the 
aoll  of  all  tidal  waters  up  to  the  limit  of  high- 
water  mark,  at  common  law,  is  in  the  crown, 
or,  in  this  country,  in  the  state.  It  is  Im- 
portant toasi  '  i  tain  what  is  high-water  mark, 
in  legal  contemplation,  considered  as  the 
boundary  of  the  royal  or  public  ownership. 
In  a  recent  English  case  this  ownership  has 
been  held  to  be  limited  by  the  average  of  the 
medium  high  tides  bet  ween  the  spring  and 
the  neap  in  each  quarter  of  a  lunar  revolu- 
tion daring  the  year,  exdndlng  only  extraor- 
dinary catastrophes  or  overflows.  4  De  Gex. 
M.  &  G.  206;  3  liarn.  &  Aid.  967;  Barn.  & 
Aid.  268;  2  Doug.  t,2!(;  7  Pet.  (U.  S.)  324;  1 
Pick.  (Mass.)  180;  2  Johns.  (N.  Y.)  357.  See 
'*RlTer." 


tide  ebbs  and  flows,  are  properly  denomfna^ 

ed  "tide  waters." 

The  term  "tide  water"  is  not  limited  to 
water  which  Is  salt,  but  embraces,  ateo.  so 

much  of  the  water  of  fr<  sb  rivers  as  is  |»nK 
pelled  backwards  by  tiie  ingress  and  pressors 
of  the  tide.    :>  Coke.  107:  2  Doug.  441;  6 
.Clark  A  F.  4)28;  7  Fet.  (U.  S.)  324.  Ths 
I  supreme  court  of  the  United  States  has  de> 
elded  that,  although  the  cartsnt  of  the  river 
Migslesippi  at  New  Orleans  may  be  so  strong 
.as  not  to  le  turned  iiackwards  by  ths  tlds^ 
i  yet  if  the  effect  of  the  tide  upon  the  current 
is  so  creat  as  to  occasion  a  regular  rise  and 
fa  1  of   he  \^ater.  it  might  pr  perly  l>e  said 
to  bo  witidn  the  ebb  and  flow  of  the  tide. 
7  Pet.  (  U.  S.)  324.   The  flowing,  however,  of 
.  the  waters  of  a  lake  into  a  river,  and  their 
j  reflowlng.  l  eing  caused  by  the  occasional 
!  swell  and  subsidence  of  the  lake,  and  not  by 
the  ebb  and  flow  of  regular  tides,  do  not  con- 
ptitute  such  a  river  a  tidal,  or,  technically, 
navigable,  river.    20  Johns.  (  N.  Y.  i  .\r.d 
•see  17  Johns.  (N.  Y.)   195;  2  Conn.  481; 
:  Woolr.  Waters,  c  11.;  Angell.  Tide  Waters,  c 
ill. 

Tl DESMAN.  In  English  law.  a  tldewaiter 
or  custom-house  officer,  who  watches  on 

board  of  merchant  ships  till  the  duty  on 
:4<wd8  be  paid,  and  the  ships  unladen. 

TIEL.  An  old  manner  of  spelling  tcl;  such 
as,  nut  tiet  record,  no  such  recorfl. 

TIEMPO  INHABIL  (Spanish).  In  Louisi- 
ana.   A  time  when  a  man  is  not  abis  to  pay 

bis  debts. 

A  man  cannot  dispose  of  his  property,  at 
such  a  time,  to  the  prejudice  of  his  creditors. 
4  Mart  (La.;  N.  S.)  292;  3  Mart  (La.)  270; 
10  Mart.  (La.)  70. 

TIERCE  (Law  Fr.;  from  Lat  lertius). 
Third.  Tierce  mien,  third  hand.  Britt.  c 
120. 

TIGNI  IMMITTENDI  (Lat.)  In  civil  law. 
A  servitude  which  confers  the  right  of  In- 
serting a  beam  or  timber  from  the  wall  of 
one  bouse  into  that  of  a  neighboring  house, 
in  order  that  it  may  rest  on  the  latter,  and 
that  the  wall  of  the  latter  may  bsar  this 
weight   Dig.  8.  2.  36;  Dig.  8.  6. 14. 

TIGNUM.  In  ths  civil  law,  any  material 

for  building. 

TIHLER*  In  old  Saxon  law,  an  accusa- 
tion. 

TIMBER  TREES.  Oak.  ash.  elm.  and  such 
other  trees  as  are  commonly  used  for  build- 
ing. 2  Bl.  Comm.  28.  But  it  has  been  con- 
tended, arguendo,  that  to  make  it  timber,  ths 
trees  must  be  felled  and  severed  from  the 
stock.  6  Mod.  23;  St&rkie.  Slander,  79;  12 
Johns.  (N.  Y.)  m  8se  ''Waste." 


TIDE  WATER.   Water  which  flows  and     TIMBERLODE.  A  service  by  which  tan- 

reflows  with  the  tide.  All  arms  of  the  sea. '  ants  were  bound  to  carry  timber  felled  trooi 
bays,  creeks,  covea^  or  rivers,  in  which  the  j  the  woods  to  the  lord's  house.  CowelL 
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TIME  IMMEMORIAL.    Time  nut  of  mind. 

In  England  this  is  eaid  to  be  before  the 
Hetfiniliig  of  the  reign  of  Biehard  I.  i  BL 
Omun.  SL 

TIME  OUT  OF  MEMORY.  See  "Time  Im- 
memorial." 

TIMORES  VANI  SUNT  AESTiMANOI 
•qui  non  eadunt  In  eonelantem  virum.  FMra 
which  do  not  affect «  braTe  man  an  vain.  7 

Coke.  17. 


tend  upon  the  Judges  with  a  kind  of  rod  or 
staff  tipped  with  silver. 

In  the  United  States,  the  courts  sometimes 
appoint  an  officer  who  Is  known  by  this 
name,  whose  duty  it  is  to  wait  on  the  court 
and  serve  its  process. 

TITHES.  In  English  law.  A  right  to  the 
tenth  part  of  the  produce  of  lands,  the  stocks 
upon  lands,  and  the  personal  industry  of 
the  inhaiiitatits.   Those  tithes  are  raised  tor 

the  support  of  the  clergy. 


TINBOUNDINQ.  A  custom  regulating  the  1  TITHING.  In  English  law.  Formerly,  a 
manner  in  which  tin  Is  obtained  from  waste  district  containing  ten  men,  with  their  f ami- 


land,  or  land  which  ha.''  formerly  been  waste 
land,  witliin  certain  districts  In  CornwaU 
and    Devon.     Bain.  M.  &   M.  et  seq. 

The  custom  Is  described  in  the  leading  case 
on  the  subject  as  follows:  "Any  person 
may  enter  on  the  waste  land  of  another,  and 
may  mark  out  by  four  corner  boundaries  a 
certain  area;  a  written  description  of  the 
plot  of  land  so  marked  out  with  metes  and 
bounds,  and  the  name  of  the  person,  is  re- 
corded in  the  local  Stannaries  court,  and 
is  proclaimed  on  three  successive  court 
daya  If  no  objection  Is  sustained  by  any 
other  person,  the  court  awards  a  writ  to 
the  bailiff  to  deliver  poss^esslon  of  the  .said 
Mniunds  of  tinwork'  to  the  'l>ounder,*  who 
thereupon  has  the  exclusive  right  to  search 
for,  dig,  and  take  for  his  own  use  all  tin 
and  tin  ore  within  the  enclosed  limits,  pay- 
ing as  a  royalty  to  the  owner  of  the  waste 
A  certain  proportion  of  the  produce  under 
the  name  of  'toll  tin.'  "  10  Q.  B.  26.  cited  in 
Elt.  Comm.  113.  The  riKlit  of  tinbounding 
is  not  a  ri^ht  of  common  (sec  "Common"), 
hut  is  an  interest  in  land.  and.  in  Devon- 
shire, a  corporeal  hereditament  (Bit.  Comm. 
114).  In  Cornwall,  tin  lx)und8  arc  personal 
-estate.  Bain.  M.  &  M.  150.  See  "Stannary 
Conrta" 

TINEL  LE  ROY.  The  klng'a  hall,  wherein 
his  servants  used  to  dine  and  anp.  18  Rich. 

II.  St.  1.  c.  3. 

TINEMAN,  or  TiENMAN.  A  petty  officer 
in  the  fdrest.  who  had  the  eare  of  vert  and 
venison  at  nli^t,  and  other  senrUe  dvtles. 

Cowell. 

TINEWALD.  The  ancient  parliament  or 
annual  convention  of  the  people  in  the  Isle 
•of  Man. 

TINKERMEN.  Fishermen  who  destroyed 
the  young  fry  on  the  river  Thames,  by  nets 
and  nnlawfal  engines.  CoweU. 

TINSEL  OP  THE  PEU.   The  loss  of  an 

■estate  held  in  feu  in  Scotland,  from  allow- 
ing two  years'  feu  duty  to  remain  unpaid. 
Bell,  Diet 

TIPPLING  HOUSE.  A  place  where  splrtt- 

uous  liquors  are  sold  and  dmnk  In  violation 
•of  law.  Sometimes  the  mere  selling  is  con- 
sidered as  evidence  of  keeping  a  tippling 
house.* 

TIPSTAFF.    An  officer  appointed  by  the 
marshal  of  the  court  of  king's  bench  to  al- 


lies. In  each  tithing  there  was  a  tlthinR- 
man,  whose  duty  it  wa.s  to  keep  the  peace, 
as  a  constable  now  is  l)ound  to  do.  St.  Ar- 
mand,  in  his  Historical  Essay  on  the  Legis- 
lative Power  of  England  ( page  70 ) .  express- 
es an  opinion  that  the  tithing  was  composed 
not  of  ten  common  families,  but  of  ten  fam- 
ilies of  lords  of  a  manor. 

TITHINGMAN.  In  Saxon  law.  The  head 
or  chief  of  a  decennary  of  ten  families.  He 
was  to  decide  all  lesser  causes  between 
nelghbora  Now  tlthlngmen  and  constables 
are  the  same  thing.  Jacob. 

In  New  i^ugland,  a  pariah  officer  to  keep 
good  order  in  chnrch.  Webster. 

TITIUS.  A  Roman  name  commonly  used 

in  the  civil  law  in  illustrating;  rules  of  ex- 
ample, or  to  designate  a  fictitious  person, 
like  the  Jolin  Doe  of  Wngllsh  law. 

TITLE.  The  means  whereby  the  owner  of 

lands  hath  the  just  possession  of  his  prop- 
erty. Co.  Litt.  345;  2  Bl.  Comm.  1&5.  See 
1  otiin  ::t:t  This  ife  the  definition  of  title 
to  lands  only. 

(1)  A  bad  title  Is  one  which  conveys  no 
property  to  the  purcha.ser  of  an  estate. 

(2)  A  doubtful  title  is  one  which  the 
court  does  not  consider  to  be  so  clear  that 
it  will  enforce  its  acceptance  by  a  purchaser, 
nor  so  defective  as  to  declare  it  a  bad  title, 
l)ut  only  subject  to  .so  much  doultt  that  a 
purchaser  ought  not  to  be  compelled  to  ac- 
cept It  1  Jac.  Sc  W.  568;  9  Cow.  (N.  Y.) 
344. 

(3)  A  good  title  is  that  which  entitles  a 
man  by  right  to  a  property  or  estate,  and 
to  the  lawful  possession  of  the  same. 

(4)  A  marketable  title  Is  one  which  a 
court  of  eijuity  considers  to  be  so  clear  that 
it  will  enforce  its  acceptance  by  a  purchaser. 

The  doctrine  of  marketable  titles  is  purely 
equitable  and  of  modern  origin.  Atkins.  Ti- 
tles, 26.  At  law  every  title  not  bad  is  mar- 
ketable. Taunt.  625  ;  6  Taunt.  S6S;  1 
.Marsh.  268.  See  2  Pa.  Law  J.  17. 

There  are  several  stages  or  degrees  requi- 
site to  form  a  complete  title  to  lands  and 
tenements.  The  lowest  and  most  imperfect 
degree  of  title  is  the  mere  possession,  or  ao* 
tual  occupation  of  the  estate,  without  any 
apparent  right  to  hold  or  continue  such  pos- 
sej»i-lon.  This  happens  when  one  man  dis- 
seises another.  The  next  step  to  a  good  and 
perfect  titie  is  the  right  of  posseaslon.  which 
may  reside  In  one  man  while  the  actual 
possession  is  not  in  himself,  but  in  another. 
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This  right  of  possession  is  of  two  sorts,— an 
'  apparent  right  of  possession,  which  may  be 
defeated  ty  proving  a  better,  and  an  actual 
right  of  possession,  which  will  stand  the  test 
against  all  opponents.  The  mere  right  of 
property,  the  jus  proprietads.  without  either 
possession  or  the  right  of  possession.  2  Bl. 
Comm.  195. 

Title  to  real  estate  is  acquirerl  by  descent, 
by  purchaHP,  and  by  adverse  possession. 

Title  to  personal  property  may  accrue  in 
'  three  different  ways. — by  original  acquisi- 

tion, by  transfer  by  act  of  law,  by  transfer 
by  act  of  the  parties. 

Title  by  original  acquisition  is  acquired 
by  occupancy  (see  "Occupancy");  by  acces- 
sion (see  "Accession");  by  intellectual  la- 
bor (see  "Literary  i^roperty"). 

The  title  to  personal  property  is  ac  quired 
and  lost  by  transfer  by  act  of  law,  in  various 
ways. — ^by  forfeiture,  traccesslon.  marriage. 
Judgment,  Insolvency,  intestacy  (q.  v.) 

Title  is  acquired  and  lost  by  transfer  by 
the  act  Of  ttie  party,  by  gift,  by  contract  or 
sftle. 

 tn  Legislation.  That  part  of  an  act  of 

thv  li  -islaturi'  by  which  it  is  known  and  dis- 
tinguished from  other  acts;  the  name  of  the 
act. 

 In  Literature.    The  part  iciilar  division 

of  a  suljject.  as  a  law.  a  booiv,  and  the  like; 
for  example.  Digest.  l)ook  1.  title  2.  The 
name  of  a  newspaper,  booli,  etc. 

Fereonal  Relatione.  A  dIetlnctlTe  ap- 
pellation  denoting  the  ranlt  to  Which  the  In- 
dividual belongs  in  society. 

The  constitution  of  the  United  States  fbr- 
bids  the  grant  by  the  United  States  or  any 
state  of  any  title  of  nobility.  Titles  are  be- 
stowed by  courtesy  on  certain  officers.  The 
president  of  the  United  States  sometimes  re- 
eelvee  the  title  of  "Excellency:  **  Judges  and 
members  of  congress,  that  of  "Honorable;" 
and  members  of  the  bar  and  justices  of  the 
peace  are  called  "Esquires."  Cooper,  Just. 
InsL  416;  Brackenrldge.  Law  Misc. 

Titles  are  assumed  by  foreign  princes,  and 
among  their  subjects  they  may  exact  these 
marks  of  honor;  but  in  their  Intenojirse 
with  foreign  nations  they  are  not  entitled  to 
them  as  a  matter  of  right.  Whenton,  InL 
Law,  pt.  2.  c.  3,  5  6. 

,   In  Pleading.  The  right  of  action  which 

the  plaintiff  has.  The  declaration  must  show 
the  plalntlflTe  title,  and  If  such  title  be  not 
shown  in  that  instrument,  the  defect  cannot 
be  cured  bv  any  of  the  future  pleadings. 
Bac  Abr.  "Pleas,  etc."  (B  1). 

——in  Practice*  That  part  of  a  pleading 
or  other  paper  lu  a  eaaae  that  atatei  the 
names  of  the  portiee  plalntlfl  and  defendant 

thereto. 

TITLE,  COVENANTS  FOR.  They  com- 
prise "oovenants  for  seisin,  for  light  to  con- 
vev.  a^lPPt  incumbrances,  for  quiet  cnjoy- 
mort.  sometimes  for  further  assurar>ce.  and 
almost  always  of  warranty."  Rawle,  Cov. 
S  21. 

TITLE  DEEDS.  Those  deeds  which  arc 
evidences  of  the  title  of  thp  owner  of  an  es- 
tate. 

The  person  who  is  entitled  to  the  inher- 


itance has  a  right  to  the  pOMWeriOB  Of  the 

title  deeds.    1  Car.  &  M.  653, 

TlTULAOA.  In  Spanish  law.  Title.  White, 
Mew  Reoop.  bk.  1,  tlL  5.  c.  3,  f  2. 

TITULARS  OF  ERECTION.  See  "Lords 
of  Brectloii. 

TITULUS  (LaL) 

 In  the  Civil  Law.  Title;  the  source  or 

ground  of  poeaesslon;  the  means  whereby 
possession  of  a  tiling  is  acquired,  whether 
such  possession  be  lawful  or  not 

 In  Old  Eeelealastical  Law.  A  teasple 

or  church;  the  material  edifice.  So  called 
because  the  priest  in  charge  of  it  derived 
therefrom  hla  name  and  title.  Spelnan. 

TITULUS  EST  JU8TA  CAUSA  POSSI- 
dendi  id  quod  nostrum  eaL  Title  is  a  just 
cauae  of  possessing  that  which  is  ours.  8 
Coke.  158  (SOB);  Go.  Utt  346b. 

TITULUS  EST  JU8TA  CAU8A  P088t- 
dendi  id  quod  nostrum  eat;  dieitur  a  tueii> 
do.  A  title  Is  the  Just  right  of  pnanoeilnj 

that  which  Is  our  own:  it  is  so  called  tnn 
"tufuilu,"  defending.    S  Coke,  153. 

TO  HAVE  AND  TO  HOLD.  The  words  la 
a  oonveyance  which  show  the  estate  In- 
tended to  be  conveyed.  Thus,  in  a  convey 
ance  of  land  in  fee  simple,  the  grant  is  to 
"A.  and  his  heirs,  to  have  and  to  hold  the 
said  [land]  unto  and  to  the  use  of  the  said 
A„  his  helni  and  assigns,  forever."  See  Wil- 
liams. Real  Prop.  19S. 

Strictly  speaking,  however,  the  words 
"to  have"  denote  the  estate  to  he  taken, 
while  the  words  "to  hol<i  '  signify  that  it 
is  to  be  held  of  .s<ime  stii)r'rior  lord,  i.  e..  by 
way  of  tenure  i  q.  r.)  The  former  clause 
is  called  the  "habendum."  the  latter,  the 
"tenendum.**  Co.  LItt  6a. 

TO  WIT.  That  is  to  say;  namely;  scUicrt; 
vtaOieet. 

TOALIA.  A  towel.  There  is  a  tenure  of 
lands  by  the  service  of  waiting  with  a  towel 
at  the  king's  coronation.  Oowell. 

TOFT.  A  place  or  piece  of  ground  on  which 
a  house  formerly  stood,  which  has  been  de- 
stroyed by  accident  or  decay.  It  also  signi- 
llea  a  messuage. 

TOOATI  (T^at.)  In  Roman  law.  Under  the 

empire,  when  tbp  toon  hail  ceased  to  b-  the 
usual  costume  of  the  Romans,  advocates  were 
nevertheless  obliged  to  wear  It  whenever 
they  pleaded  a  cause.  Hence  they  were  call- 
ed togati.  This  denomination  received  an 
official  or  Ic^^al  scTipe  in  the  imperial  coiis^ti 
tutions  of  the  fifth  and  sixth  centuries;  and 
the  words  togaU,  eaneertinm  feorpea,  ewfou 
rf'iiroium)  toffotorum^  ffequsntty  ooeor  fa 

those  acts. 

TOKEN.  A  document  or  sign  of  the  exist- 
ence of  a  facL 

Tokens  are  either  public  or  general,  or 
privy  tokens.  They  are  either  true  or  false. 
When  a  token  is  false,  and  indicat'  s  a  -:t»n- 
erai  intent  to  defraud,  and  is  used  for  that 
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inirpo8e.  It  will  render  the  ofTender  salltsr  of 

the  crime  of  cheating  (12  Johns.  [X.  Y.J 
292);  but  if  it  is  a  mere  privy  token,  as, 
counterfeiting  a  letter  in  another  man's 
name.  In  order  to  cheat  but  one  indlridual, 
it  inrald  not  be  Indictable  (9  Wend.  [N.  Y.] 
US;  1  Dall.  I  Pa. I  47;  2  Const.  \S.  CI  139: 
2  Va.  Cas.  65;  4  I^awks  [N.  C.J  348;  6  Mass. 
72;  12  Johns.  [N.  V.]  293;  S  Dev.  [N.  C] 
199;  1  Rich.  [S.  C.|  244). 

In  Common  Law,  In  Euiiland.  this 
name  is  givtn  to  piecps  of  metal,  made  in 
tbe  shape  of  money,  passing  among  private 
persons  by  consent  at  a  certain  value.  2 
Chit.  Com.  Law,  1S2. 

TOLERATION  (Lat.)  In  acme  countries, 
where  religion  is  established  by  law.  certain 
sects  who  do  not  agree  with  the  eRtabllshed 

religion  are  nevertheless  permitted  to  »'xlst; 
and  this  permission  is  calkfl  "tol»'rat ion." 
They  are  perniittr-d  aiid  allnu.'d  m  ifnuiin 
rather  as  a  matter  of  favor  than  a  matter  of 
right 

In  the  United  States  thcro  Is  no  smh 
thing  as  tuliMation;  all  men  have  an  equal 
right  to  worship  God  according  tO  the  dic- 
tates of  their  consciences. 

"We  sometimes  hear  it  said  that  all  re- 
ligions are  tolerated  in  Ohio,  but  the  ex- 
pression is  not  strictly  accurate.  It  is  not 
by  mere  toleration  that  every  individual  here 
Is  protected  In  his  belief  or  disbelief.  Tie 
reposoH  not  on  the  leniency  of  ^oviTument, 
or  the  liberality  of  any  class  or  sect  of  men. 
but  upon  his  natural  indefeasible  rights  of 
eonselence,  which  are  beyond  the  control  or 
interference  of  any  hunuuL  anthorlty."  2 
Ohio  St.  392. 

TOLERATION  ACT.  St.  1  Wm.  &  Mary. 
St  1.  c.  18.  confirmed  by  10  Anne,  c  2.  by 

which  all  persona  dissenting;  from  the 
Church  of  England  (except  I'api.'^ts  and  per 
sons  denying  the  Trinity  i  were  relieved 
from  such  of  the  acts  against  Nonconform- 
ists as  prevented  their  assembling  for  reli- 
gious worship  accordinp:  to  their  own  forms, 
or  otherwise  restrained  their  religious  lib- 
erty, on  condition  of  their  taking  the  oaths 
of  allegiance  and  supremacy,  and  subscrib- 
ing a  declaration  agaiust  transnbstantia- 
tion;  and  in  the  case  of  dissenting  min- 
isters, subscribing  also  to  certain  of  the 
Thtrty-nlne  Articles.  The  etaase  of  this 
act  which  excepted  persons  denying  the 
Trinity  from  the  benefits  of  its  enactments 
was  repealed  by  6'  Qeo.  III.  C  160.  4  Broom 
de  H.  Comm.  67. 

TOLL.  A  sum  of  money  for  the  use  of 
son^ething.  generally  applied  to  the  consld- 
eratioTi  wi.ich  is  i>aid  for  the  use  of  n  road, 
bridge,  or  tbe  Mite,  of  a  public  nature. 

Th«  compensation  paid  to  a  miller  for 
grinding  another  person's  grain. 
.  The  rate  of  taking  toll  for  grinding  is  reg- 
ulated by  statute  in  most  of  the  states.  See 
S  Washb.  Real  Prop.;  6  Q.  B.  31. 

A  Saxon  word  originally  signifying  a 
payment  in  towns,  markets,  or  fairs  for 
goods  and  cattle  bought  and  sold  there.  It 
Is  now  alto  popalarty  sppllsd  to  the  diarges 
wUch  canal  and  railroad  companies  require 


for  the  transportation  of  goods;  but  it  does 
not  necessarily  Import  an  immediate  pay- 
ment The  word  means  nothing  more  than 
a  compensation  for  the  privilege  or  service 
granted;  and  the  period  of  payment  de- 
pends, as  in  other  cases,  on  the  understand- 
ing of  the  pnrl ies 

Various  definitions  of  the  term  coUectedt 
and  the  nature  of  tolls,  considered.  29  Barh. 
( N  Y.)  589;  3  Abb.  Ct  App.  Dec  (N.  Y.)  I 
Keyes  (N.  Y.)  72. 

To  bar,  defeat,  or  take  awi^;  as,  to  toU 
an  entry  into  landa  is  to  deny  or  take  away 
the  right  of  entry.  To  toll  tbe  statute  of 
limitations  Is  to  intermpt  its  running. 

TOLL  BOOTH.  A  prison;  a  custom  house; 
an  exchange;  also  the  place  where  goods  are 

weighed. 

TOLL  OI8H.  A  vessel  by  which  the  toll 
of  com  for  grinding  is  measured. 

TOLL  THOROUGH.  In  English  law.  AtoU 

for  pa.ssing  through  a  public  highway,  Or 
over  a  ferry  or  bridge.  C'owell. 

TOLL  TRAVERSE.  In  English  law.  A 
toll  for  passing  over  private  grounds.  Cow- 
ell. 

TOLL  TURN.  In  Engli.sh  law.  A  toll  on 
beasts  returning  from  a  market.  1  Crabb, 
Real  Prop.  p.  101,  §  102.  A  toll  paid  at  the 
return  of  beasts  from  fair  or  market  though 

they  were  not  sold.  Cowell. 

TOLLS.  In  a  general  sense,  tolls  signify 
any  manner  of  customs,  subsidy,  prestation. 

imposition,  or  sum  of  money  demanded  for 
exporting  or  importing  of  any  w^are^  or  mer- 
chandise, to  be  taken  of  the  buyer.  2  Inst 


TOLLAGE.  Payment  of  toll:  monoy  charg- 
ed or  paid  as  toll;  the  liberty  or  franchise 
of  charging  toU. 

I 

TOLLE  VOLUNTATEM  ET  ERIT  0MNI8 
actus  indifTerens.  Take  away  the  will,  and 
every  action  will  be  indifferent.  iBracton. 
fol.  2. 

TOLLER,  or  TOLER  (Law  Fr.  from  Lat 

toUere,  q.  v.)  To  take  away;  to  bar  or  de> 
feat  XNtoente  «ife  Mttmt  entriet,  desoenta 
which  toU  or  bar  entries.  Utt  |  886. 

TOLLERE  (Lat)  In  the  civil  law.  TOt 
lift  up  or  raise;  to  elevate;  to  build  up. 
See  "Servitus  Altlus  non  Tollendi." 
I  To  take  away;  to  dissolve  or  destroy. 
Tollitur  omnia  obliffotio  tolutUme  eju*  quod- 
debetur,  every  obligation  is  dissolved  by* 
the  payment  of  that  which  is  due.  Inst  8.. 
30.  pr.    See  Flela.  lib.  2.  c.  60,  §  5. 

To  put  an  end  to  an  action.  Calv.  Lex.. 
To  quash,  or  annul  a  judgment  Id.;  8pio~ 
getlna 

To  bring  up.  or  edncate.  Calv.  Lex.;  Ad^ 

ams.  Rom.  Ant.  51. 

TOLSESTER.  An  old  eseisa;  a  doty  paid: 
by  teaaiits  of  aomo  manors  to  tlia  lord  for 
liberty  to  brew  and  sell  ate.  OowslL 
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T0L8EY.  The  same  as  toll  booth  iq.  r.) 
Also,  a  place  whor«'  menhants  meet;  a  lo- 
cal tribunal  for  small  civil  causes  held  at 
the  GulldbaU.  BrlstoL 

TOLT.  A  writ  whereby  a  canee  dependtas 

in  a  <-ourt  baron  was  taken  and  remored  In* 

to  a  I  ounty  court.    Old  Nat.  Brev.  4. 

TOLT  A.  Wrong;  rapine;  extortion.  Cow- 
•U. 

TONNAGE.  The  capacity  of  a  ahlp  or  Tea- 
sel; the  duties  paid  on  the  tonnage  of  a  ship. 

This  term  Is  most  uKually  api)lied  to  the 
capacity  of  a  vessel  in  tons,  as  determined 
by  the  legal  mode  of  measurement;  and,  as 
m  general  rule.  In  the  United  States,  the  of- 
ficial tonnaRo  of  a  vessel  is  <  onslderably  be- 
low the  at  tual  capacity  of  the  vessel  to  carry 
freight. 

For  the  rule  for  determining  the  tonnage 
of  British  vessels  under  the  law  of  Bngland, 

s^e  .MrCiilloch.  "Tonnage;"  Eng.  Merch. 
Shi  pp.  Act  ih:>4.  §5  20-29. 

In  the  United  SUtes  It  is  provided  that  the 
tonnage  of  a  vessel  shall  be  her  entire  In- 
ternal cubic  capacity  In  tons  of  one  hundred 
ruble  feet  each,  to  he  ascertained  In  the 
manner  prescribed  by  the  statute.  Rev.  St 
U.  &  I  4168. 

TONNAGE  RENT.  When  the  rent  reserv- 
ed by  a  mining  lease  or  the  like  consists  of 
a  royalty  on  every  ton  of  minerals  gotten  In 

the  mine,  it  Is  often  called  a  "tonnage  rent." 
There  is  generally  a  dead  rent  in  addition. 
See  "Rent" 

TONNAQIUM  (Law  Lat)  In  old  English 

law.  .\  custom  or  impost  upon  wines  and 
other  merchandise  exported  or  imported, 
ac. ordii.g  to  a  certain  rate. per  ton.  Spel- 

man:  Cowell. 

TONNETIQHT.  In  old  English  law.  The 
qtiantlty  of  a  ton  or  tun.  In  a  ship's  freight 

or  bulk,  for  which  tonnage  or  tnnnage  was 
paid  to  the  king.    Pat.  2  Rl<  h.  11.;  Cowell. 

TONODERACH.  In  old  Scotch  law.  A 
thief  taker  (qui  furcM  exquirit).  LL.  Ken. 
Reg.  I  6;  Spelmaa. 

TONSURA  (La*.  Ironi  lhnil>i>.  to  shave 
or  clip).  In  old  English  law.  A  shaving 
or  polling;  the  having  the  crown  of  the  head 
shaven;  tonsure.  One  of  the  peculiar 
badges  of  a  clerk  or  clergyman.  Ilahiltis  et 
tonsura  rlt'ri'-ali.s,  thf  (  U  rit  al  haliit  and 
tonsure  without  which  no  maa  originally 
could  be  admitted  to  the  privilege  of  clergy. 
2  Hale.  P.  C.  372  ;  4  Bl.  Comm.  366;  Nov.  6, 
c  2. 

TONTINE.  In  French  law.  The  name  of 
a  partnership  composed  of  creditors  or  re- 
cipients of  perpetual  or  life  rents  or  annul- 
ties,  formed  on  the  condition  that  the  rents 
of  thone  who  may  die  shall  acmie  to  the  SUl^ 
vivors,  either  In  whole  or  in  part. 

This  kind  of  partnership  took  its  name 
from  Tonti.  an  Italian,  who  first  conceived 
the  Idea  and  pat  It  In  practice.  Merlin,  Re- 
pert;  Dallos;  6  Watto  (Pa.)  851. 


TONTINE  INSURANCE.  A  system  of  life 
Insurance  whereby  the  surplus  funds  of  the 
insurer  are  accumulated  during  a  period 
called  the  "tontine  period,"  and  then  distrlb- 
ttted  to  such  of  the  policy  holders  as  then 
survive.   See  38  Hun  (N.  Y.)  309. 

TOOK  AND  CARRIED  AWAY.  In  crim- 
inal pleading.  Teclmical  words  necessary  in 
an  Indictment  for  simple  larceny.  Bac.  Abr. 
"Indictment"  (O  1):  Comyn,  Dig.  <*Indlct' 

ment"  (O  fi) ;  Cro.  Car.  37;  1  Chit  Grim. 
Law,  214.    See  "Asportation." 

TOOLS.  Those  implements  which  are  com- 
monly used  by  the  hand  of  one  man  in  some 
manual  labor  necessary  for  his  subsistence. 
It  has  been  held  to  Include  also  the  imple- 
ments (»r  a  professional  man.   17  Mich.  342. 

The  apparatus  of  a  printing  office,  such  as 
types,  presses,  etc.,  are  not,  therefore,  in- 
cluded under  the  term  "tools."  13  Mass.  82; 
10  Pick.  (Mass.)  423;  8  Vt  133.  And  see  2 
Pick.  (Mass.)  80;  6  Mass.  818. 

TORT  I  Vr. ti,rf :  from  Lat. /'»r<^  «»»-»■.  to  twist. 
lurtua,  twisted,  wresttil  aside).  A  private  or 
civil  wrong  or  injury;  a  wrong  independent 
of  contract.    1  Hilliard,  Torts.  1. 

The  commission  or  omission  of  an  act  by 
one  without  right,  wlu'rehy  another  receives 
some  injury,  directly  or  Indirectly,  in  person, 
property,  or  reputation. 

"The  word  'tort'  means  nearly  the  same 
thing  as  the  expres.sion  'civil  wrong.'  It  de- 
notes an  Injury  inflicted  otherwise  than  by 
mere  breach  of  contract ;  or,  to  be  more  nice- 
ly accurate,  a  tort  Is  a  dlsturiNmee  of  an- 
other in  rights  which  the  law  has  created, 
eiilier  in  the  aliseiK  e  of  contract,  or  in  con- 
sequeni  e  of  a  relation  which  a  contract  had 
established  between  the  parties."  Bish.  Non- 
Cont  Law.  f  4. 

(1)  Distinguished  from  contract.  As  rec- 
ognized by  the  law  for  the  enforcement  of 
rights  and  redress  of  injuries,  torts  may  be 
distinguished  from  contracts  by  these  quali- 
ties: That  parties  Jointly  committing  torts 
are  severally  liable  without  riirht  to  contri- 
bution from  each  other;  iliat  ilie  death  of 
either  party  destroys  the  lij^ht  of  action; 
that  persons  under  personal  disabilities  to 
contract  are  liable  for  their  torts;  that  at- 
tachment, arrest,  and  Imprisonment  are  al- 
lowed on  claims  arising  under  contracta  1 
Hilliard,  Torts,  3.  A  tort,  however,  mav 
grow  out  of.  or  make  part  of.  or  be  coinci- 
ient  with,  a  contract;  as  in  the  fhmlllar 
case  of  a  fraudulent  sale  or  fraudulent  rec- 
ommendation (  f  a  third  person.  Indeed,  the 
wrorg  of  fraud  almost  necessarily  implies 
an  accompanying  contract  in  these  cases, 
the  law  often  allows  the  party  fn^lred  an 
election  of  remedies:  that  !f,  he  may  pro- 
ceed against  the  other  party  either  as  a 
debtor  or  contractor,  or  as  a  wrongdoer.  10 
HllUard.  Torts*  28;  10  C.  B.  83;  34  Ck>nn. 
898. 

(2)  Distinguished  from  crime.  The  dis- 
tinction of  public  wrongs  from  private 
Crimea,  and  misdemeanors  from  civil  Inju- 
ries, seems  principally  to  consist  in  this,  that 
private  wrongs  or  elvll  fnjnrlea  are  an  ln> 
fringement  or  privatton  of  the  dvll  lUhts 
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whldi  belong  to  indiyiduals  merely  as  Indl- 
TidvalK  ''Public  wrongs  or  crimes  and  mis- 
demeanors are  a  breach  and  violation  of  the 
public  rights  and  duties  due  to  tbe  whole 
community  in  Its  Boclal  aggregate  capacity." 
4  Bl.  Comm.  5. 

TORTFEASOR.  A  wrongdoer;  one  who 
commlta  or  is  guilty  of  a  tort 

TORTURA  LBQUM  PE88IMA.  The  tor- 
ture or  wresting  of  laws  is  the  worst  kind 

of  torture.   4  Bac.  Works,  434. 

TORTURE.  Bodily  pain  or  hurt  inflicted 
wltb  the  object  of  compelling  a  disclosure 
of  guilt  or  of  knowledge  in  respect  of  a 
crime  or  its  perpetrator.  It  was  imposed 
by  various  means,  and  under  sanction  of 
law. 

TOT.  In  old  English  practice.  A  word 
written  by  the  foreign  opposer  or  other  offi- 
cer opposite  to  a  debt  due  the  king,  to  de- 
note that  it  was  a  good  debt,  which  was  hence 
said  to  be  "totted."  St  42  Bdw.  III.  c.  9. 

TOTA  CURIA  (Law  Lat.)  In  the  old  re- 
ports. The  wbole  court 

TOTAL  LOM.  In  insurance.  A  total  loss 
in  marina  Insurance  is  either  the  absolute 
destruction  of  the  insured  subject  by  the  di- 
rect action  of  the  perils  insured  aKainst.  or 
a  constructive — sometimes  called  "technical" 
— total  loss,  in  wblcb  the  assured  is  deprived 
of  tbe  poBsessionof  tbe  subject,  still  subsisting 
in  specie,  or  where  there  may  be  remnants 
of  It  or  claims  subsisting  on  account  of  It, 
and  the  assured,  by  the  express  terms  or 
legal  construction  of  the  policy,  bas  tbe  rigbt 
to  recovpr  its  value  from  the  underwriters, 
so  far  as,  and  at  the  rate  at  which.  It  is 
Insured,  on  abandonment  and  assignment  of 
the  still  subsisting  subject  or  remnants  or 
claims  arising  out  of  it  2  Pbil.  Ina.  c  zvil.; 
2  Jobns.  (  N.  Y.)  286 

A  constructive  total  loss  may  be  by  cap- 
ture; st'izure  bv  unlawful  violence;  as.  pira- 
cy (1  Phil.  Ins.  §  1106;  2  Eng.  Law  &  Eq. 
25) ;  or  damage  to  ship  or  goods  over  half  of 
tbe  value  at  the  time  and  place  of  loss  (2 
PblL  Ins.  §  1608;  1  Curt.  (U.  S.l  148;  9 
CttSb.  [Mass.l  41.'.;  5  Denio  [N.  Y.|  ;;42;  6 
Denio  [N.  v.]  282;  19  Ala.  IN.  S.]  108;  1 
Jobns.  Cas.[N.Y.}  141;  6  Johns.  [N.T.I  219) ; 
or  loss  of  the  voyage  (2  Phil.  Ins.  55  1601. 
1606.  1619;  4  Me.  431;  24  Mi.ss.  461;  19  N.  Y. 
272;  1  Mart.  [La  ]  221):  though  the  ship 
or  goods  may  survive  in  specie,  but  so  as 
not  to  be  lit  for  use  In  the  same  character 
for  the  same  service  or  purpose  (2  Phil.  Ins. 
9  1605;  2  Caines.  Cas.  |N.  Y.  j  324;  Valln, 
torn.  2,  tit.  Ass.  a.  46);  or  bv  jettison  (2 
Phil.  Ins.  ii  1616,  1617;  1  Caines  [N.  Y.] 
196) ;  or  by  necessity  to  sell  on  account  of 
the  action  and  effect  of  the  porll  Insured 
against  (2  Phil.  Ins.  5  1623;  o  Gray  [Mass.] 
1.'.4;  1  Tranch  |  U.  S.  |  202 1  ;  or  by  loss  of 
insured  freight  consequent  on  the  loss  of  car- 
go or  sblp  (2  Pbll.  Ins.  f|  1642.  1645:  12 
Johns.  FN.  Y.l  208V 

There  may  be  a  claim  for  a  total  loss  in 
addition  to  a  puHal  loss,   2  PblL  Ins.  | 


1743;  17  How.  (U.  S.)  595.  A  total  loss 
of  the  ship  is  not  necessarily  such  of  cargo 
(2  Phil.  Ins.  SS  1601  et  seq^  1622;  3  Bin. 
[Pa. J  287);  nor  is  submersion  necessarily  a 
total  loss  (2  Phil.  Ins.  §  1607;  7  East.  38); 
nor  is  temporary  delay  of  the  voyage  (2 
Phil.  Ins.  ii  1618,  1619;  5  Bam.  ft  Aid. 
597). 

A  constructive  total  loss,  and  an  abandon* 

ment  thereupon  of  the  shiji.  is  a  construct- 
ive total  loss  of  freight;  and  a  constructive 
total  loss  and  abandonment  of  cargo  has  a 
like  effect  as  to  commissions  ot  proflts  thoro* 
on;  and  tbe  validity  of  the  abandonment 
will  depend  upon  the  actual  facts  at  the 
time  of  the  abandonment,  as  the  same  may 
subsequently  prove  to  have  been.  2  Phil. 
In&  i  1630  et  seq.;  3  Jobns.  Cas.  (N.  Y.)  93. 

TOTiDKM  VERBIS  (Lat)   In  so  many 

words. 

TOTiES  QUOTIES  (Lat.)  As  often  as 
tbe  tblng  sball  bappen. 

TOTUM  PRAEFERTUR  UNICUIQUE 
parte.  The  whole  is  preferable  to  any  single 

part.  3  Coke,  41a. 

TOUCH  AND  STAY.  Words  frequently  in- 
troduced in  policies  of  insurance,  giving  the 
party  insured  the  right  to  stop  and  stay  at 
certain  designated  points  In  tbe  course  of 
the  voyage.  A  vessel  which  has  the  power 
to  touch  and  stay  at  a  place  in  the  course  of 
the  voyape  must  confine  herself  strictly  to 
the  terms  of  the  liberty  so  given;  for  any 
attempt  to  trade  at  such  a  port  during  such 
a  stay,  as,  by  shipping  or  landing  goods,  will 
amount  to  a  species  of  deviation  which  will 
discharge  the  underwriters,  unless  the  ship 
have  also  liberty  to  trade  as  well  as  to  touch 
and  stay  at  sucb  a  place.  1  Marib.  Ins.  275; 
1  Eep.  610;  6  Bsp.  96. 

TOUJOURS  ET  UNCORE  PRIST  (Law 
Fr.  always  and  still  ready).  This  is  the 
name  of  a  plea  of  tender;  as,  where  a  man 
is  indebted  to  another,  and  be  tenders  the 
amount  due.  and  afterwards  the  creditor 
brings  a  suit,  the  defendant  may  plead  the 
tender,  and  add  that  be  has  always  been  and 
is  still  ready  to  pay  what  he  owes,  whicb 
may  be  done  by  the  formula  toujoun  et  «fi> 
core  prist.  He  must  then  pay  tbe  money  In- 
to court;  and  if  the  issue  be  found  for  him, 
the  defendant  will  be  exonerated  from  costs, 
and  the  plaintiff  made  Justly  liable  for  them. 
3  Bouv.  Inst  noto  2923.  See  "Tout  Temps 
Prist" 

TOUR  D'ECHEttE.  In  French  law.  A 
right  whicb  the  owner  of  an  estate  has  of 
p'acing  ladders  on  his  neighbor's  property  to 
facilitate  the  reparation  Of  a  party  wall,  or 
of  buildings  which  are  supported  hy  that 
wall.  It  Is  a  species  of  servitude.  Lois  des 
Bat.  pt.  1.  r.  3,  sec.  2.  art.  9,  5  1. 

The  space  of  ground  left  unoccupied 
around  a  building  for  the  purpose  of  en- 
abling the  owner  to  repair  it  with  conven- 
lence.  Tbls  Is  not  a  servitude,  but  an  actulU 
corporeal  property. 

TOURN.  In  old  English  law.  A  court  of 
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record,  baviog  criminal  juri.Hdictlon.  in  each 
county,  held  before  the  eheriff  twite  a  year. 
In  one  place  after  nnoUier.  following  a  cer- 
tain rircuit  or  rotation. 

TOUT  (Fr.)  All. 

TOUT  CL  QUE  LA  LOI  NE  DEFEND  PA8 
est  permis.    Evtiything  la  permitted  wUch 

is  not  forbidden  liy  law. 

TOUT  TEMP8  PRIST  (l^w  Fr.  always 
ready).   In  pleading.  A  plea  by  which  the 

deffiulant  8lj,'iiin<s  that  he  has  always  been 
ready  to  perform  what  is  rctjuired  of  him. 
The  object  of  the  pit  a  is  to  save  costs;  as. 
tor  example,  where  there  has  been  a  tender 
and  refusal.  3  B1.  Comm.  303;  Comyn,  Dig. 
"Pleader"  (2  Y  Ti).  So.  in  a  writ  of  dOWer, 
where  tlio  plea  is  dftinuf  of  charters,  the 
demandant  might  roply.  "Always  ready  " 
Rast.  Entr.  229b;  Stearns,  Real  Actions,  310. 
See  "Uncore  PrUt" 

TOUT  UN  SOUND  (Law  Pr.)  All  one 
aonnd;  idem  fonoite. 

TOUTE  EXCEPTION  NON  SURVEILLEE 
tend  a  prendre  la  place  du  principe.  Iilvery 
exception  not  wati  hed  tends  to  assume  the 
place  of  the  principle. 

TOWN. 

 In  the  United  States.   In  some  states. 

a  (livi-inii  nf  a  county  next  smaller  In  «'x 
tent  than  the  county.  In  the  New  England 
BUtes.  the  town  Is  tor  many  purposes  the 
unit  of  civil  government.  In  other  states, 
the  county  is  the  iinit.  and  the  town  has  lo 
cal  government  in  only  a  few  mattors. 

In  many  states,  the  term  "township"  is 
need  for  the  largest  subdivision  of  the  coun- 
ty, and  in  such  states  a  "town"  la  a  village 
or  small  city. 

 In  English  Law.    The  term  "town  or 

"vUl"  comprehends  under  it  the  several  spe- 
cies Of  cities,  boroughs,  and  common  towns. 
1  Bl.  Comm.  114. 

^  OWN  CLERK.   An  ofRrer  who  manages 

the  pui)lic  business  of  a  town. 

TOWN  COLLECTOR.  An  officer  of  a  town 
charged  with  collecting  the  township  taxea. 

TOWN  COMMISSIONER.     One  of  the 

board  of  offlrers  in  whom,  under  the  laws 
of  some  of  the  states,  the  management  of 
the  bttstneaa  of  a  town  is  vested.  Abbott 

TOWN  CRIER.  An  officer  in  a  town  whose 
business  it  is  to  make  proclamations. 

TOWN  MEETING.  An  assemblage  of  the 
voters  of  a  town  to  select  town  offlcers  and 
discuss  other  business  of  the  town. 

TOWN  PLAT.  The  acknowledgment  and 
recording  of  a  town  plat  vesta  the  legal  title 
to  the  ground  embraced  In  the  streets  and 
alleys  in  the  corporation  of  the  town.  There- 
fore It  is  held  that  the  proprietor  who  has 
thus  dedicated  the  streeto  and  alleys  to  the 
public  cannot  maintain  trespass  for  an  In- 
jury to  the  soil  or  freehold.  The  corporar 
tion  alone  can  seek  redresa  for  such  Injury. 


11  111.  0,^)4:  13  III.  54,308.  This  is  not  so,  how- 
ever, with  a  highway.  The  original  owner 
of  the  fee  must  bring  his  action  for  an  in- 
Jury  to  the  soil.  18  111.  54.  See  "Highway." 

If  the  streets  or  alleys  of  a  town  are  dedi- 
cated by  a  different  mode  from  that  pointed 
out  by  the  statute,  the  fee  rcnuiins  in  the 
proprietor,  burdened  with  the  public  ease- 
ment. 13111.312. 

TOWN  REEVE.  The  reeve  or  chief  olll- 
cer  of  a  town. 

TOWN  TAX.  One  levied  to  meet  the  sei>- 
arate  expenses  of  a  town.  Opposed  to  "state 
tax."  "county  tax." 

TOWNS  IMPROVEMENT.   The  English 

Towns  Improvement  Clauses  Act  1847  was 
pasaed  to  consolidate  in  one  act  certain  pro- 
\i>ioiis  usually  contained  in  acts  for  paving, 
draining,  dean&iug,  lighting,  and  improving 
towns.  Local  acts  appointing  commission- 
ers  for  the  Improvement  of  towns  generally 
incorporate  the  provisions  of  this  act.  but 
.'^uch  acts  aie  now  rarely  pas.^ed.  as  the  pro- 
visions of  the  general  health  acts,  the  local 
government  acta,  the  sanitary  acta,  and  the 
public  health  acU  have  practically  super- 
seded them. 

TOWNSHIP.  The  public  lands  of  the  Unit- 
ed States  are  surveyed  first  Into  tracts  called 
"townsbipa."  being  in  extent  six  mllea 
square.  The  subdivlsfons  of  a  township  are 
•  ailed  ".'-ertlo'is,"  eac  li  ri  mile  sfpuire,  and 
containing  six  hundred  and  forty  acres. 
These  are  subdivided  Into  quarter  SOCtiona, 

I  and  from  tbat  into  lota  of  forty  acres  each. 

I  This  plan  of  snbdlvldtng  the  public  lands 

'  was  adopted  bv  .\ct  Tong.  May  18,  1796.  See 

i  Brightly.  Dig.  V.  S.  Laws.  493. 

In  Bome  .''tates  the  largest  subdivision  of 
a  county.  See  "Town." 

TRACEA.   In  old  English  law.   The  track 
or  trace  of  a  felon,  by  which  he  was  pur- 
sued with  the  hue  anrl  cry;  a  footstep,  hoof 
print,  or  wheel  track.    Bracton,  fols.  116, 
!  121b. 

TRACTENTFABRILIAFABRl.  Letsmlths 
perform  the  work  of  smiths.  8  Coke.  BplaL 

TRADAS  IN  BALLIUM.    You  deliver  to 

ball.  In  old  English  practice.  The  name  of 
a  writ  which  might  be  issued  in  behalf  of 
a  party  who,  upon  the  writ  de  odio  et  atid, 
had  been  found  to  have  been  maliciously  ac 
cused  of  a  crime,  commanding  the  sheriff 
that,  if  the  prisoner  found  twelve  good  and 
awful  men  of  the  county  who  would  be 
mainpernors  for  him,  he  shou'd  deliver  him 
in  l>ail  to  those  twelve,  until  the  rext  assize. 
Bracton.  fol.  128;  1  Reeve,  HlsL  Eng.  Law, 
252. 

TRADE.  In  the  broadest  sense,  any  sort 
of  dealings  for  profit,  whether  labor  or  bar- 
ter. In  a  stricter  aeose.  the  sale  or  exchange 
of  merchandise. 

The  occupation  of  a  mediaalc 

TRADE-MARK.  A  aymhol,  «mhl«m,  or 
mark  used  by  a  person  to  Indicate  that  the 
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article  to  which  it  U  affixed  Is  manufactured 
or  sold  by  htm.  or  that  be  carries  on  bnalnen 

at  a  partlriilar  iilrirc    ?,r,  L.  J.  Ch.  61. 

Its  original  use  was  by  man\ifacturers,  but 
its  use  has  been  extended  to  other  than 
tradeamen,  to  indicate  the  nature  of  their 
buBinesB,  their  Identity,  or  the  place  where 
their  business  Is  carried  on.  Slater.  Trade- 
MarlcB,  232;  55  Barb.  (N.  YJ  151;  7  Cush. 
(Maea)  S22:  2  Barb.  Ch.  (N.  T.)  101. 

The  office  of  a  trarlo-niark  la  to  indicate 
the  origin,  ownership,  nature,  etc.,  of  goods 
manufactured  or  sold,  or  the  person  by  whom, 
or  the  place  where,  they  are  so  manufac- 
tured or  sold.  The  easentlalB,  therefore,  of 
a  good  trade  mark,  are  that  it  be  truthful  in 
its  express  or  implied  statements,  and  that 
it  be  incapable  of  truthful  application  to 
other  gooda  57  How.  Pr.  (N.  Y.)  1;  39 
Conn.  450. 

Descriptive  words,  or  words  indicating 
quality  or  attributes,  which  may  be  truth- 
fully applied  by  others  to  the  same  class  of 
gDod«»  cannot  constitute  a  valid  trade-mark. 
ISe  Tit.  216;  87  Oa.  562. 

Arbitrary  or  famiful  names,  constituting 
the  majority  of  tradc-niarlis,  derive  their 
value  from  the  fact  that  they  have  come  to 
identify  the  goods  of  the  user,  and  cannot, 
therefore,  be  truthfully  used  by  others.  51 
Fed.  829:  68  Hon  (N.  Y.)  330. 

TRADE-MARKS  REGISTRATION  ACT 
1875.  St  38  ft  39  Vict.  c.  91.  amended  by 
the  acts  of  1876  and  1877.    It  provides  for 

the  establishment  of  a  register  of  trade- 
marks under  the  superintendence  of  the 
commissioners  of  patents,  and  for  the  reg- 
istration of  trade-marks  as  belonging  to  par- 
ticular classes  of  goods,  and  for  their  as- 
signment in  < oniH  i  tion  with  the  good-will 
of  the  business  in  which  they  are  used. 
Registration  is  substituted  for  public  use 
as  the  mode  of  acquiring  the  rieh't  to  a 
trade-mark,  so  that  now  no  one  <  an  enforce 
his  right  to  a  trade-mark  until  it  is  reg- 
istered. For  the  purposes  of  the  act,  a  trade- 
mark consists  (1>  of  a  name  of  an  indi- 
vidual or  firm  printed,  impressed,  or  woven 
In  some  particular  and  disliiHlive  manner; 
(2)  of  a  written  signature  or  copy  of  a 
written  signature  of  an  individual  or  firm;  i 
or  (8)  of  a  distinctive  device,  mark,  head- ' 
Ing,  )atH>1.  or  ticket.  See  ?,  Ch  Div.  fir.O. 
There  may  be  added  to  any  one  or  more  of  i 
these  essential  particulars  any  letters, 
words,  or  figures.  Certain  kinds  of  marks 
used  as  trade-marks  before  the  passing  of 
the  act  may  be  registered  under  the  act.  al-  < 
though  not  coming  within  the  statutory 
definition.  See  generally,  as  to  the  act,  Se- 
bastian. Trade-Marks;  4  App.  Gas.  479;  15 
Ch.  DIv.  181. 

TRADE-NAME.  A  trade-name  is  a  name 
which  bv  user  and  reputation  has  acquired 
the  property  of  indicating  that  a  certain 
trade  or  occupation  is  carried  on  by  a  par- 
ticular person.  The  name  may  be  that  of 
a  person,  place,  or  thing,  or  it  may  be  what 
Is  <'alled  a  "fancy  name"'  ( i.  r..  a  name  hav- 
ing no  sense,  as  applied  to  the  particular  i 
trade),  or  word  Invented  for  the  occasion.! 


and  having  no  sense  at  all.  Seb.  Trade* 
Marks,  87.  ' 

TRADE  UNION.  An  association  of  work- 

men.  usually,  but  not  necessarily,  employed 
in  the  same  trade,  for  the  purpose  of  com- 
bined action  in  securing  the  most  favorable 
wages  and  conditions  of  labor. 

TRADE  USAGE.   A  usage  ennnected  with 

the  practi<  e  of  a  particular  trade. 

TRADER.  One  who  makes  It  his  business 
to  buy  merchandise,  or  goods  and  chattels, 
and  to  sell  the  same  for  the  purpose  of  mak- 
ing a  profit.  The  quantum  of  dealing  is  im- 
material, when  an  intsntlMi  to  deal  generally 
exists.  3  Starkie,  56;  2  Car.  &  P.  135;  1 
Term  It.  .STL*. 

A  farmer  who,  in  addition  to  his  usual 
business,  occasionally  buys  a  horse  not  cal* 
ciliated  for  his  usual  oc«  iii>ation,  and  sells 
him  again  to  make  a  profit,  and  who.  in  the 
course  of  two  years,  had  so  t)ougbt  and  sold 
five  or  six  horses,  two  of  which  had  been 
sold,  after  he  had  bought  them,  for  the  sake 
of  a  guinea  i)rofit.  was  held  to  be  a  trader. 

1  Term  It.  .ja?.  note;  1  Price.  20.  Another 
farmer,  who  bought  a  large  quantity  of  pota- 
toes, not  to  be  used  on  his  farm,  but  merely 
to  sell  again  for  a  profit,  was  also  declared 
to  be  a  trad<>r.  1  Strange.  518.  See  7  Taunt 
40f>:  o  Bos.  &  I'.  78;  11  Ea.st,  274. 

A  butcher  who  kills  only  such  cattle  as  he 
has  reared  himself  is  not  a  trader;  but  if 
he  buy  them  and  kill  and  sell  them  with  a 
view  to  profit,  he  Is  a  trader.  4  Burrows.  21, 
47.  See  2  Rose.  38;  3  Campb.  233;  Cooke, 
Bankr.  Law,  48.  73;  2  Wila.  168;  1  Atk.  128; 
Cowp.  745. 

A  brtekmaker  who  follows  the  business  for 

the  purpose  of  enjoying  the  profits  of  his 
real  estate  merely  is  not  a  tra<ier:  but  when 
he  buys  the  earth  by  the  load  or  otherwise, 
and  manufactures  it  into  bricka  and  sells 
them  with  a  view  to  profit,  he  is  a  trader. 
Cooke.  Bankr.  Law,  52.  03;  7  East,  442;  3 
Car.  &  P.  50(1;  Moody  &  M.  263;  2  Rose.  422; 

2  Glyn  &  J.  183;  1  Brown,  Ch.  173. 

For  further  examples  the  reader  is  refer- 
red to  4  Man.  ft  R.  486:  9  Bam.  ft  C.  577;  1 
Term  R.  34;  1  Rose,  31(1;  2  Taunt.  178;  2 
Marsh.  236;  3  Moore  ft  S.  761;  10  Bing.  292; 
Peake.  76;  1  Vent.  270;  3  Brod.  ft  B.  2;  6 
Moore,  56. 

TRAOICION  (Spanish).  In  Spanish  law. 
Delivery.  White.  New  Recop.  bk.  2,  tit.  2. 
c.9. 

TRADITIO  (Lat  ) 

 In  the  Civil  Law.    Delivery;  transfer 

of  possession;  a  giving  possession  of  a  cor- 
poreal thing;  a  derivative  mode  of  acquir- 
ing, by  which  the  owner  of  a  corporeal  thing, 
having  the  right  and  the  will  of  aliening  it, 
transfers  it  for  a  lawful  consideration  to  the 
receiver.  Helnee.  Blem.  Jur.  Civ.  lib.  2,  tit. 
1.  8  880. 

In  Old  English  Law.   Delivery  or  liv- 
ery. 

TRADITIO  BREVIS  MANUS  (Lat.)  In 
civil  law.  The  delivery  of  a  thing  by  the 
mere  consont  of  fbe  parties;  as.  when  Peter 
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bolds  the  property  of  Paul  as  bailee,  and 
afterwards  he  buys  it,  it  is  not  necessary 
that  Paul  should  deliver  the  property  to 
Peter,  and  he  should  redeliver  it  to  Fan!. 
The  mere  consent  of  the  parties  transfers  the 
title  to  E'aul.  1  Duv.  note  252;  21  Me.  231; 
Poth  ad  Pand.  Ub.  60.  odlxxlT.;  1  BottT.  Inst 
note  944. 

TRADITIO  CLAVIUM  (Lat.)  In  the  civil 
law.  Delivery  of  keys;  a  Bjrmbollcal  kind  of 
delivery,  by  wliirh  the  nAiinslilp  of  mer- 
chandise in  a  warehouse  might  be  transfer- 
red to  a  buyer.  Inst  2. 1.*  44. 

TRADITIO  LOQUI  PACIT  CHARTAM. 
DeUTory  makes  the  deed  speak.  S  Ooke,  1. 

TRADITIO  NiHILAMPLIUS  TRANSFER 
re  debet  vel  potest,  ad  eum  aui  acclpit,  quam 
est  apud  eum  qui  tradlt.  Delivery  eannot  and 

ought  not  to  transfer  to  him  who  receives 
more  than  was  in  possession  of  him  who 
made  the  delivery.  Dig.  41. 1.  80. 

TRADITIO  REI  (Lat)  Delivery  of  the 
thlnff.  See  6  ICaoIe  Jk  S.  82. 

TRADITION  (Lat.  tniiis.  over.  '!>irr.  to 
give).  In  civil  law.  The  act  by  which  a 
tking  is  delivered  by  one  or  more  persons  to 

one  or  more  others. 

The  delivery  of  pos.session  by  the  proprie- 
tor with  an  intention  to  traiisfHi-  thn  prop- 
erty to  the  receiver.  Two  things  are,  there- 
fore, requisite  in  order  to  transmit  property 
In  this  way. — the  Intention  or  consent  of  the 
former  owner  to  transfer  it.  and  the  actual 
delivery  in  pursuance  of  that  intention. 

Tradition  is  either  real  or  symbolical. 
Real  tradition  takes  place  where  tbe  ip»a  cor- 
pora of  movables  are  put  into  tho  hands  of 
the  receiver.  Symljolioal  tradition  is  used 
where  the  thing  is  incapable  of  real  delivery, 
as,  in  immovable  subjects,  such  as  lands  and 
houses,  or  such  as  consist  in  jurr  (things  In- 
corporeal i,  as,  things  of  fishing,  and  the 
Uke.  The  property  of  certain  movables, 
though  they  are  capable  of  real  delivery,  may 
be  transferred  by  symbol.  Thus,  if  the  sub- 
ject be  under  lock  and  key,  the  delivery  of 
the  key  Is  considered  as  a  legal  tradition  of 
all  that  is  contained  in  the  repository.  Cu- 
Jas.  Observations.  Hv,  11.  c.  10;  Inst.  2. 1.  40; 
Dls^.  41.  1.  0:  Ersk.  Inst.  2.  1.  10.  11;  Civ. 
Code  l.a.  aft.  LM.'L'  m(  See  "Delivery." 

TRADITOR  (Law  Lat.)  In  old  English  law. 
Jl  traitor;  om  guilty  of  high  treason.  Bleta. 
Ub.  1,  c.  21, 1  8. 

TRADITUR  IN  BALLIUM  (Law  Lat.)  In 
old  practice.  Is  delivered  to  bail.  Emphatic 
irords  of  the  oM  Latin  ball  piece.  1  Salk. 

105. 

TRAFFIC  Commerce;  trade:  sale  or  ex- 
change of  OMndiandtsSb  btUs,  money,  and  the 
UkOb 

TRAINBANDS.  The  militia:  the  part  of 
a  company  trained  to  martial  exercises. 

TRAI8TI8.  In  old  Scotch  law.  A  roll  con- 
taining the  partieolar  dlttay  taken  up  upon 
malefactors^  whldi,  with  the  porteons,  is  do* 


Hvered  by  the  Justice  clerk  to  the  coroner. 

to  the  effect  that  the  persons  whose  names 
are  contained  in  the  portMus  may  be  at- 
tached, conform  to  the  dittay  contained  in 
the  tralstls.  So  called,  because  committed  to 
the  traist  LtrustJ,  taith.  and  credit  of  the 
clerks  and  coroner.  Skene  de  Verb.  Sign. 

TRAITOR.   One  guilty  of  treaaon.  See 

charge  of  .Ttidge  Sprague,  District  Gomt  €€ 
Massachusetts,  1682;  Bish.  Crimea 
The  punldunent  of  a  traitor  is  death. 

TRAITOROUSLY.  Ih  pleading.  A  tech- 
nical word,  which  is  essential  in  an  indict- 
ment for  treason  in  order  to  charge  tbe 
crime,  and  which  cannot  be  supplied  by  any 
other  word  or  any  kind  of  circumlocution. 
Having  been  well  laid  in  the  statement  Of 
the  treason  itself,  it  is  not  necessary  to  state 
every  overt  act  to  have  been  traitorously 
committed.  See  Bac  Abr.  'indictment"  (O 
1);  Comyn.  Dig.  "Indictment"  (G  6);  Hawk. 
P.  C.  bk.  2,  c.  25,  §  .55;  1  East.  P.  C.  115; 
2  Hale.  P.  C.  172,  184;  4  Bl.  Comm.  307;  3 
Inst  15;  Cro.  Car.  37;  Carth.  319;  2  Salk. 
688  ;  4  Harg.  St  Tr.  701;  8  Ld.  Raym.  870; 
Comb.  869;  8  Ohlt  Grim.  Law,  104,  note  (t»). 

TRAN8ACTI0  (Lat)  In  the  dvillaw.  The 

settlement  of  a  suit  or  matter  In  controversy, 
by  the  litigating  parties,  between  themselves, 
without  rff^rring  it  to  arbitration  Halifax, 
Civ.  Law,  bk.  3.  c  8,  No.  14.  An  agreement 
by  which  a  suit,  either  pending  or  about  to 
be  commenced,  was  forborne,  or  discontinued 
on  certain  terms.  Calv.  Lex.  See  Dig.  2. 
IS;  Flota,  lib.  4.  c  17.  8  8. 

TRANSACTION  (from  Lat.  trmu  and  090. 

to  carry  over).  In  civil  law.  An  agreement 
between  two  or  more  persons,  who.  for  the 
purpose  of  preventing  or  putting  an  end  to 
a  lawsuit,  adjust  their  difference,  by  mutual 
consent,  in  the  manner  which  they  agree  on* 
In  I.iJiiiHiana  this  coiitrart  must  be  reduced 
to  writing.    Civ.  Code  La.  art.  3038. 

Transactions  regulate  only  the  differences 
whii  li  appear  to  l)e  cl^-arly  comprehended  in 
them  by  the  intentions  of  the  parties,  wheth- 
er they  be  explained  In  a  general  or  partlca- 
lar  manner,  unless  it  be  the  necessary  conse- 
quence of  what  is  expressed;  and  they  do 
not  extend  to  differences  which  the  parties 
never  intended  to  include  in  them.  Civ.  Code 
La.  art  8040. 

To  transact,  a  man  must  have  the  capacity 
to  dispose  of  tbe  things  included  In  the 
traneaetlon.  1  Domat  Lois  Civ.  1.  18.  1; 
Dig.  2.  L'S.  1;  Cnde.  2.  4.  41.  In  the  common 
law,  this  is  called  a  compromise.  See  "Com- 
prMnise.** 

TRANSCRIPT  (Lat)   A  copy  of  an  orlg^ 

inal  writing,  deed,  or  record. 

-—In  Appellate  Practice.  The  copy  of 
tbe  record  transmitted  to  the  appdlate  court 

TRANSCRIPTIO  PEDIS  FINIS  LEVATI 
mittendo  in  cancellarium.  A  writ  which  cer- 
tified the  foot  of  a  fine  levied  before  Justices 
in  eyre,  etc,  Into  the  dinncery.  Reg.  Grig. 
609. 
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TRANSCRfPTIO  RBCOQNITIONIS  PAC- 

coram  Justiciarils  itinerantibus.  etc.  An 
old  writ  to  certify  a  cogoizauce  taken  by 
Justices  In  egrre.  R«k.  Orig.  1S2. 

TRANSFER  (Lat.  trans,  over,  frro,  to  bear 
or  carry).  The  act  by  which  the  owner  of 
a  tiling  delivers  it  to  another  person,  with 
the  intent  of  paaeing  the  rights  which  he  has 
in  it  to  the  latter.  1  Ala.  999;  S«  Conn.  426. 

TRANSFER  OF  A  CAUSE.  RomoTBl  of 

It  to  anuther  court. 

TRANSFERABLE.  Capable  of  being  pass- 
ed to  another.  Railway  passage  tickct.s  and 
pei-sonal  privlioKes  or  licenses  are  often  made 
"Not  Transferable."  i.  e.,  valid  only  in  the 
pnrchaaer't  hands. 

TRANSFEREE.  He  to  whom  a  transfer  is 


TRANSFERENCE.  In  Scotch  law.  The 
name  of  an  action  by  which  a  suit  which 
was  pending  at  the  time  the  party  died  is 
transferred  from  the  deceased  to  his  repre- 
sentatives, in  tlie  tondition  In  which  it  stood 
formerly.  If  it  be  the  pursuer  who  is  dead, 
the  action  Is  called  a  transference  active;  if 
the  defender.  It  it  a  transference  passive. 
Knk.  Inst  4. 1.  82. 

TRANSFEROR.  One  who  makea  a  trans- 
fer. 

TRANSFERUNTUR  DOMINIA  SINE  TIT- 
uio  et  traditione,  per  usucapttonem,  sell,  per 
iongam  continuam  et  pacificam  possenio- 
nem.  Rights  of  dominion  are  tranferred 
wlUiout  title  or  delivery,  by  usucaption.  to 
wit.  long  and  qniet  possoealon.   Go.  Lltt. 

113. 

TRAN8GRES810  EST  CUM  MODUS  NON 
■ervatur  nec  menaura,  debit  enim  quillbet 

in  auo  facto  modum  habere  et  mensuram. 
Transgression  is  when  neither  mode  nor 
neasttre  is  preserved,  for  every  one  In  his 
act  onght  to  have  a  mode  and  meaanre.  Co. 
Utt  87. 

TRANSGRESSION  (Lat.  traiut,  over,  grcg- 
$lo,  a  step).  Tho  Tlolatlon  of  a  law. 

TRANSGRESSIONS  M  ULTIPLICATA, 

crescat  poena  Infllctlo.  When  transfrresslon 
is  multiplied,  let  the  intiictiou  of  yunisboient 
be  Increased.  2  Inst  479. 

TRANSHIPMENT.  In  mariUnM  law.  The 

act  of  taking  the  cargo  OUt  Ot  one  dLlp»  and 
loading  it  iu  another. 

When  this  is  done  from  necesalty,  it  does 
not  affect  the  liability  of  an  insurer  on  the 
goods.  1  Marsh.  Ins.  166;  Abb.  Shlpp.  240. 
Uut  when  the  master  tranships  goods  with- 
out necessity,  he  Is  answerable  for  the  loss 
of  them  bgr  e«ptnro  bgr  pnblle  eneniea.  1 
Oall.  (U.  &)  448. 

TRANSIRE.  In  English  law.  .\  warrant 
for  the  custom  house  to  let  goods  pass;  a 
permit.  See,  for  a  form  ot  a  transire,  Harg. 
IMM  Tr.  104. 


TRANSIT  IN  REM  JUDICATAM.  Itpasses 

Into  a  judgment.  Broom,  Leg.  Max.  (  3d  Lon- 
don Ed.)  29S:  11  Pet  (U.  S.)  100.  See,  a'so, 
18  Johns.  (N.  T.)  488;  2  Sumn.  (U.  8.)  486; 
6  Bast,  251. 

TRANSIT  TERRA  CUM  ONERE.  The  land 
passes  with  its  burden.  Co.  Lltt.  231a;  Shep. 
Touch.  178:  6  Bam.  ft  C.  607;  7  Meea.  ft  W. 

530;  3  Bam.  &  Aid.  r,87:  18  C.  B.  845;  24 
Barb.  (N.  Y.)  3G5;  Broom,  Leg.  Max.  (3d 
London  Bd.)  487^  680. 

TRANSITIVE  COVENANT.  One  binding 
the  representatives  of  the  corenantor. 

TRANSITORY  ACTION.  In  practice.  An 
action  the  cause  of  which  might  have  arisen 
In  one  place  or  county  as  well  as  another. 

In  K<»''«'ral.  all  personal  actions,  whether 
ex  contractu  (5  Taunt.  25;  6  East.  352;  8 
Johns.  Cas.  fN.  T.I  885;  2  Caines  fN.  T.I 

374;  3  Sers.  &  R.  \Pr.]  'm-.  1  Ohlt,  PI.  243), 
or  fx  delirlu  (I  Chit.  VI.  243).  are  transi- 
tor>'. 

Such  action  might,  at  common  law,  be 
brought  in  any  county,  bnt  in  the  XTnlted 

States  statutes  have  been  paspofl  prescribing 
In  what  countieH  the  suit  may  be  brought. 

TRANSITUS  (Lat.)  A  transit  See  "Stop- 
page in  Transitu." 

TRANSLADO    (Spanish).     A  transcript 

TRANSLATION.  The  reproduction  In  one 
language  of  what  has  been  written  or  spoken 
in  another. 

In  pleading,  when  a  libel  or  an  agreement 
written  in  a  for^gn  language  must  be  aver- 
red, it  is  necensary  that  a  translation  of  It 
should  also  be  Riven. 

In  evidence,  when  a  witness  is  unaMe  to 
speak  the  Bnglish  language  so  as  to  convey 
his  ideas,  a  translation  of  his  testimony  must 
be  made.  In  that  case,  an  Interpreter  should 
be  sworn  to  translate  to  him,  on  oath,  the 
questions  propounded  to  hlni«  and  to  trans* 
late  to  the  court  and  Jury. 

The  bestowing  of  a  legacy  whlc]i  had  been 
given  to  one,  on  another.  Thi-^  a  species 
of  ademption:  but  It  differs  from  it  in  thlijp 
that  there  may  be  an  ademption  witboat  a 
translation,  but  there  can  be  no  translatlim 
without  an  ademption.  Bao.  Abr.  "Logacietf* 
(C). 

The  transfer  of  property;  but  jln  this  erase 
it  Is  seldom  used.  2  Bl.  Comm.  894.  See 
"Interpreter.** 

 In  Eecfeslastical  Law.    Tho  removal 

from  one  place  to  another:  as.  the  bishop 
was  translated  from  the  diocese  of  A.  to 
that  of  B.  In  the  civil  law,  "translation" 
signifies  the  transfer  of  property.  .  Clef  det 

Lois  Roni. 

TRANSLATiTIUM  EOlCTUM.  So  modl 
of  the  edict  promulgated  by  tho  former  prao- 
tor  as  was  retained  and  repnbllslied  by  bla 

siiccesp<")r. 

TRANSLATIVE  FACT.  A  fact  by  means 
Of  wUdi  a  rtSbt  !•  tnuiafemd  or  passsa 
from  one  peraon  to  anolbar. 
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TRANSMISSION  (from  Lat.  tram,  over, 

mitto.  to  Ht'iul).  Ill  <i\il  law.  The  right 
which  heirs  or  legatees  may  have  of  passing 
to  their  8ucc««aora  the  inheritanre  or  legacy 
to  which  they  were  entitled,  if  they  happen 
to  die  without  having  exercised  their  rights. 
Domat.  liv.  3.  tit.  1.  9  10;  4  Toullier.  Dr. 
Civ.  note  18ti:  Dig.  50.  17.  54;  Code.  6.  51. 

TRANSPORTATION  (from  I,at^»vf»v.over. 
beyond,  porta,  to  carry).  In  l^tiKlisli  law. 
A  punishment  inflicted  by  virtue  of  ytindiy 
Statutes.  It  was  unknown  to  the  conimo:i 
law.  2  H.  Bl.  228.  It  Is  a  part  of  the 
Judgment  or  sentence  of  the  court  that  the 
party  shall  be  transported  or  sent  into  exiie. 
1  Chit.  CHm.  Law.  789-796:  PHnc  Pen.  Law. 
c.  4.  §  2. 

TRANSUMPTS.  In  the  Scotch  law.  an  ac- 
tion of  transunpt  Is  an  action  competent 

to  any  one  having  a  partial  interest  in  a 
writing,  cr  immediate  use  tor  it,  to  sup- 
port his  title  or  defenses  in  other  actions. 
It  la  directed  against  the  custodier  of  the 
writing,  railing  upon  hfm  to  eKhtblt  It.  In 
order  that  a  traiiMiinpt,  r  a  copy,  may 
be  Judicially  made  and  delivered  to  the  pur- 
suer. Bell,  Diet.  « 

TRAS8ATUS.  One  who  is  drawn,  or 
drawn  upon.  The  drawee  of  a  bill  of  ex- 
change.   Helnec.  de  Camli.  c  6.  §5  5.  6. 

TRAVAIL.  The  act  of  child  bearing. 
A  woman  is  said  to  be  in  her  travail  from 

the  time  the  pains  of  child  bearing  com- 
mence, until  her  delivery.  5  Piclc.  (Mass.) 
68:  6  Me.  460. 

TRAVERSE   (Law  Fr.  tntrns.r.  to  tium 
over,  to  deny).  To  deny;  to  put  off. 
——In  Civil  friending.  To  deny  or  contro* 

vert  aiiythlni;  whi<  h  is  alleged  in  the  previ- 
ous pleading.  I.awes,  PI.  116.  A  denial. 
Wllles.  224.  A  dlre<  t  denial  in  formal  words: 
"Without  this,  that,  etc."  (absque  hoc).  1 
Chit.  Pi.  B23,  note  (a).  A  traverse  may  deny 
all  th.^  facts  alleged  (1  Chit.  PI.  52.').  or 
any  particular  material  fact  (20  .Johns.  [.N. 
Y.]  406). 

(1)  A  common  traverse  is  a  direct  denial. 
9n  common  language,  of  the  adverse  allega- 
tions, without  the  absque  hor,  and  conclud- 
ing to  the  country.  It  is  not  preceded  by 
an  Inducement,  and  hence  cannot  be  used 
where  an  Inducement  is  requisite.  1  Saund. 
103b.  note  1. 

(  2 )  A  general  traverse  is  one  preceded  by 
a  general  inducement,  and  denying  all  that 
is  last  before  alleged  on  the  opposite  side. 
In  general  terms,  instead  of  pursuing  the 
words  of  the  allegation  which  It  denies. 
Gould.  PI-  vli.  :,.  0.  Of  this  sort  of  travMs.- 
the  replication  'Ic  iniuria  sua  propria  absqiif 
tali  causa,  in  answer  to  a  Justification,  is  a 
familiar  example.  Bac.  Abr.  "Pleas"  (H  1) ; 
Steph.  PI.  171;  Gould.  PI.  c.  7.  5  5;  Arctab. 
Civ.  PI.  194. 

(3)  A  special  traverse  is  one  which  com- 
mences With  the  words  obsque  hoc.  and  pur- 
sues the  material  portion  of  the  words  of 
the  allegation  which  it  denies.  Lawes,  PI. 
U6>120.  It  is  recnUurl7  preceded  by  an  in* 


1  ducement  consisting  of  new  matter.  Gould. 
PI.  c.  7.  5S  r>.  7:  St.|,h.  PI.  188.  A  special 
traverse  does  nut  complete  an  issue,  as  does 
a  common  traverse.  20  Viner.  Abr.  889; 
Yelv.  147.  148;  1  Saund.  22,  note  2. 

( 4 )  A  traverse  upon  a  traverse  is  on© 
growing  out  of  the  same  point  or  subjsct 
matter  as  is  embraced  in  a  preceding  trav- 
erse  on  the  other  side.  Gould.  PI.  e.  7.  f  42. 
note.  It  is  a  general  rule  that  a  traverse 
well  Intended  on  one  side  must  be  ai<epted 
on  the  oth.  r.  And  hence  it  follnw.s.  as  a 
geneial  rule,  that  there  cannot  be  a  trav 
erse  upon  a  traverse  if  the  first  traverse  is 
i  material.  The  meaning  of  the  rule  is  that, 
when  one  party  has  tendered  a  material  trav- 
erse, the  otlu'f  (aiinot  leave  it  and  teixl^r 
aTiother  of  his  own  to  the  same  point  upon 
the  inducement  of  the  first  traverse,  bat 
must  join  in  that  first  tendered:  otherwise 
the  parties  might  alternately  tender  trav- 
erses to  each  other  in  unliniited  su<  <  e.^sion, 
without  coming  to  au  issue.  Gould,  PI.  c. 
7.  s  42.  The  rule,  however,  does  not  apply 
where  the  first  traverse  is  immaterial,  nor 
where  it  is  material  if  the  plaintiff  would 
thereby  be  ousted  of  some  right  or  liberty 
which  the  law  allows.  Poph.  lul;  F,  Moore, 
350;  Hob.  104;  Cro.  Eliz.  99,  418;  Comyn. 
Dig.  "Pleader"  (G  18);  Bac.  Abr.  "Pleas" 
(H  4);  Bouv.  Inst.  Index. 

 In  Criminal  Practice.    To  put  off  or 

delay  the  trial  of  an  indictment  till  a  suc- 
ceeding term.  More  properly,  to  deny  or 
take  issue  upon  an  indictment.  Dick.  Seas. 
l.')l :  4  Bl.  Comm.  .351. 

TRAVERSE  JURY.    A  petit  or  trial  jury. 

TRAVERSE  OF  AN  OFFICE.  Proof  that 
an  Inquisition  made  of  lands  or  goods  by 
the  escheator  is  defective  and  untruly  made. 

TRAVERSER.  One  who  traverses  or  de- 
nies. 

TRAVERSING  ANSWER  or  TRAVERS- 
ing  note.  In  suits  under  the  old  English 
practice  in  chancery,  where  the  defendant 
refused  or  neglected  to  file  an  answer  to 

the  bill,  the  plaintiff  might  file  either  a 
traversing  answer  or  a  traversing  note, 
which  produced  the  same  effect  as  if  the 
defendant  had  filed  an  answer  traversing 
the  case  made  by  the  bill.  Danlell.  Ch.  Prac. 
436.  The  modern  practice  dispenses  with 
these  fictions.  See  Rules  of  Court  xxlx.  pas- 
Sim.  See,  also,  "Pro  Confesao." 

TREACHER,TRECHETOUR,or  TREACH- 
our.  A  traitor. 

TREADMILL.  An  instrument  of  prison 
di.-^i  i pliiie  ill  ICngland.  It  Is  composed  of  a 
large  revolving  cylinder,  having  ledges  or 
steps  fixed  around  its  circumference.  The 
prlsonera  walk  up  these  ledges,  and  their 
weight  moves  the  cylinder  around. 

TREASON. 

 At  Common  Law.   This  word  imports 

a  betraying,  treachery,  or  breach  ot  alle* 
glance.  4  Bl.  Comm.  75. 
Treason  was  either: 

(1)  High  treasm,  which  was  the  compass* 


kjiu^  jcl  by  Googl 


TKEASON  FELONY 


(921) 


TREATY 


fag  of  the  king*!  dMth,  the  aiding  and  com- 
forting of  his  enemies,  the  forgiiiy  or  cmm- 
terfeitlug  of  his  coin,  the  oounterfeitiuK  of 
tlM  prlTj  Mai,  or  the  killing  of  the  chancel- 
lor, or  either  of  the  king's  justices. 

(2)  Petit  treason,  which  was  where  a  wife 
mvrdered  her  hasband.  a  servant  his  maater, 
or  an  err  ip^iastic  bia  lord  or  ordinary.  4 

Bl.  Comm.  73. 

— ^In  the  United  States.  The  constitu- 
tion of  the  United  States  fartidf'  3.  §  3) 
defines  treason  against  the  Unittd  States  to 
cotisist  only  in  levying  war  against  thorn,  or 
in  adhering  to  their  enemiea.  giving  them 
aid  or  comfort  This  offense  la  pnntahed 
with  death.  Act  April  20.  1790  (1  Story. 
U.  S.  Laws.  83).  By  the  same  article  of  the 
oonstitution,  no  person  shall  be  convicted  of 
treason  unless  on  the  testimony  of  two  wit- 
nesses to  the  same  overt  act,  or  on  confea- 
Kio  i  in  open  court.  See.  generally.  3  Story, 
Const.  39,  p.  667;  1  Bl.  Comm.  Append.  275, 
276;  S  Wilson.  Law  Lset  M>M;  Foster.  Disc. 
(I):  Fed.  Cas.  No.  14.f!92:  4  Cranrh  (  T'.  S.) 
126.  469-508:  1 -Dall.  (  U.  S.)  35;  2  Dall.  <  U. 
S. »  246.  355;  3  Wash.  C.  C.  (U.  S.)  234;  1 
Johns.  (N.  Y.)  553;  11  Johns.  (N.  T.)  649; 
Comm.  Dig.  *'Jn8tle«a"  (K);  1  East,  P.  C. 
S7  158:  2  Chit.  Crim.  Law,  W-lOt;  Archb. 
Crim.  Fl.  378-387. 

TREASON  FELONY.  An  offense  under 
11  ft  12  Vict.  c.  12.  consisting  of  compassing. 
et( .,  to  h»  r  majesty,  or  to  levy  war 

to  intimidate  pariiam^nit,  etc.    Mozley  &  W. 

TREASONABLE.  Having  tbo  nature  or 
guilt  of  treason. 

TREASURE  TROVE.  Found  treasure.  This 
name  is  given  to  sm  h  money  or  coin,  gold, 
ailver,  plate,  or  bullion,  which,  liaviag  been 
bidden  or  concealed  in  the  earth  or  other 

private  place  so  long  that  its  owner  is  un- 
Icnown.  has  been  discovered  by  accident. 
Should  the  owner  be  fOond,  it  must  be  re- 
Stored  to  him;  and  In  case  of  not  finding 
him,  the  property,  according  to  the  English 
law,  belongs  to  the  Vcin^.  In  the  latter  ease, 
by  the  civil  law,  when  the  treasure  was 
found  by  the  owner  of  the  soli,  he  was  con- 
sidered as  entitled  to  it  by  the  douldo  title 
of  owner  and  tlnth-r:  when  found  on  anoth- 
er's property,  one  half  helonged  to  the  own- 
er of  the  estate  and  the  other  to  the  finder; 
when  found  on  public  property.  It  belonged 
one-half  to  the  piihlic  treasury  and  the  other 
to  the  finder.  L«con.  du  Dr.  Rom.  H  350- 
352.  This  Incdttdes  not  only  gold  and  aUvsr. 
but  whatever  may  constitute  riches;  as,  vas* 
es,  urns,  statues,  etc. 

The  Roman  definition  Includes  the  same 
things  under  the  word  pecunia;  but  the 
thing  found  must  have  a  commercial  value: 
for  am  icnt  tombs  would  not  be  con.sidered 
a  treasure.  The  thing  must  have  been  hid- 
den or  concealed  in  the  earth,  and  no  one 
must  he  able  to  establlab  his  riebt  to  it  it 
must  be  found  by  a  pure  accident,  and  not 
in  consequence  of  search.  DallOS,  "Proprie- 
te,"  art.  8,  f  S.  • 

Aooordlag  to  the  Franeh*  taw.  Is  Irtior  stt 
lOKfe  eftoss  eocJise  on  enfimto.  mut  iaqueUe 


peraonne  ne  peut  juatifler  aa  propriete,  et 

qui  est  dcrouvertc  par  le  pur  effet  du  ha.sard. 
Code  Civ.  716.  See  4  Toullier.  Dr.  Civ.  note 
34.  See.  generally.  20  Vlner.  Abr.  414;  7 
Comyn,  Dig.  649;  1  Brown,  Civ.  Law,  237;  1 
Bl.  Comm.  295;  Poth.  Traite  du  Droit  de 
Proprlsts,  art  4. 

TREASURER'S  REMEMBRANCER.  He 

whose  charge  was  to  put  the  lord  treasurer 
and  the  rest  of  the  Judges  of  the  exchequer 
in  remembrance  of  such  things  as  were 
called  on  and  dealt  in  for  the  sovereign'a 
behoof.  There  Is  still  one  In  Scotland. 

TREASURY.  That  fiscal  department  of 
the  government  which  controls  the  |mj> 

ments  of  the  public  money  in  acoordaaos 
with  the  votes  of  the  legislature. 

TREASURY  BENCH,  in  the  English 
house  of  commona,  the  first  row  of  seata  on 

the  rijiht  hand  of  the  speaker  is  so  called, 
because  occupied  by  the  first  lord  of  the 
t  reasury,  or  principal  minister  of  the  crown. 
Brown. 

TREASURY  CHEST  FUND.  A  fund  in 
England,  originating  in  the  unusual  balan- 
ces of  certain  grants  of  public  moi  ey,  an<l 
which  is  used  for  banking  and  loan  purposes 
by  the  commlssionerB  of  tbe  treasury.  Its 
amount  was  umited  by  St.  24  &  2.">  n  let.  c. 
127,  and  has  been  further  reduced  to  o:ie  mil- 
lion pounds,  the  rc.'-idue  being  tran-sft-rred  tO 
the  consolidated  fund  by  SL  36  k  37  VicL  c. 
56.  Wharton. 

TREATY.  Treaties  are  agreements  made 
and  ertered  into  by  o:io  independent  .'^taie 
with  another,  in  conformity  with  law.  by 
which  it  places  Itself  nnder  an  obllgatloa. 

The  following  are  not  considered  treaties: 

( 1 )  Agreements  entered  into  by  a  Stato 

with  private  individuals. 

(2)  Agreements  between  a  stste  and  the 

church,  and  eRpeelally  concordats  lit  the  dif- 
ferent states  with  the  pope. 

(8)  Agreements  bgr  sovereigns  or  soTer> 

elgn  dynasties,  whether  among  themselves  or 
with  foreign  states,  relative  to  their  i)er- 
sonal  or  dynastic  pretensions  to  the  govorn- 

I  meat  of  a  country.   Oloin,  InL  Law,  139; 

!  Hall,  Int  Law,  328,  note  L 

I   Treaty  of  Aiilance.  One  entered  into 

'  by  two  or  more  states  witb  a  view  of  secor- 
.  ing  concerted  action  for  the  purpose  deslg>» 

nated  in  the  treaty  .Alliances  may  be  either 
equal  or  unequal,  and  either  offensive  or  de- 
fenslTe,  or  both.  Davis,  Int  Law.  82.  note. 

Treaty  of  Guaranty.  Ow*-  i'uh-v-i]  into 
for  the  purpose  of  securing  the  obi>ervance 
of  a  treaty  already  existing,  or  the  perma- 

^  nence  of  an  existing  state  of  affairs.  The 
treaty  of  London  of  1832.  bv  which  Fraice, 
I  Great  Hritain.  and  Russia  puarfnti  il  ib<  snv 
1  ereignty  and  indepecde^ce  of  Greece,  is  an 
i  example. 

 Treaty  of  Peace.    A  ti  .  aty  of  peace 

is  an  agreement  or  contract  made  by  belllg- 
ersBt  powen^  1b  wtalcb  they  agree  to  lay 
down  ttieir  arms,  and  by  whiidi  they  8tlpu> 
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latp  the  conditions  of  p*  ao«  and  regulate  the 
manner  in  whksh  it  is  to  be  restored  and 
■npiKratad.  Vnttel,  bk.  4,  c.  2».§  9. 

TREATY  OF  PARIS.  An  agreement,  more 

properly,  porhapH.  termed  a  "ileclaratinii." 
signed  at  Paris  April  16,  1856,  by  represent- 
atlTes  of  Great  Britain,  Aaetria.  France, 
Prussia.  Russia,  Sardinia,  and  Turkey. 

The  points  agreed  on  relate  to  maritime 
law  in  time  of  war  and  are: 

(1)  Privateering  Is  abolished. 

(2)  The  neutral  flag  covers  enemy's 
goods  except  oontraband  of  war. 

( .!  I  Neutral  goods,  except  contraband  of 
war,  are  not  subject  to  capture  under  the 
enemy'a  flag. 

(4)  Blockade,  to  bo  effeitive.  must  be 
maintained  by  a  force  sufficient  to  prevent 
access  to  the  coast  of  the  enemy. 

TREATY  OF  WASHINGTON.  A  treaty 
Bigiied  on  May  8.  1871,  between  Great  Brit- 
ain and  the  Unitetl  States  of  America,  with 
reference  to  certain  differences  arising  out 
of  (111"  war  bt'tweei!  thr  noithern  and  south- 
ern states  of  the  Union,  the  Canadian  fish- 
eries, and  other  matters.  Wbmrton, 

TREBLE  COSTS. 

 In  English  Practice.   The  taxed  costa 

and  three-fourths  the  same  added  thereto. 
It  Is  oompnted  by  adding  one-half  for  double 
costs,, and,  in  addition,  one-half  of  otie-half 
for  treble  costs.  1  Chit.  137;  1  Chit.  Prac. 
27. 

In  American  Law.  In  Pennsylvania 
the  rule  is  different.  When  an  act  of  as- 
.s.nilily  gives  treble  costs,  the  party  is  al- 
lowed three  times  the  usual  costs,  with  the 
exception  that  the  fees  of  the  oiloere  are 
not  to  be  trebled  when  they  are  not  regularly 
or  usually  payable  by  Oie  defendant.  2  Rawle 
(Pa.)  201. 

In  New  York,  the  English  metliod  ia  fol- 
lowed.  0  Wend.  (N.  Y.)  448. 

TREBLE  DAMAGES.  In  actions  arising 
ear  contractu,  some  statutes  give  treble  dam- 
ages^ and  these  stattites  have  been  liberally 
construed  to  mean  actually  treble  daniaKes; 
t'ni  cxamplo.  if  the  jury  give  twenty  dollars 
damages  for  a  forcible  entry,  the  court  will 
award  forty  dollars  more,  so  aa  to  make  the 
total  amount  of  damages  slx^  dollars.  4 
barn.  &  C.  154;  McCleL  667. 

The  eonstmetlon  on  the  words  '^eble 

damaL'i's"  is  different  from  that  which  has 
been  put  uu  the  words  "treble  costs."   See  ft 
Serg.  &  R.  (Fa.)    288:  1  Browne  (Pa.)  9:  1 
Cow.  (N.  Y.)  160,  175,  176.  684;  8  Cow.  (N.  \ 
T.)  116.  I 

I 

TREBUCKET.    The  name  of  an  engine  1 
of  punishment,  aald  to  be  amonymona  with 
"tumbrel.".  ' 

TREIVIAGIUIVI,  TREMESIUiVI,  or  TERMIS- 
aium.  The  season  or  time  of  sowing  8tun> 
mer  oom,  b^ns  about  March,  tb»  third 
month,  to  which  the  word  may  allude. 

Cowell. 


TRES  FACIUNT  COLLEGIUM.  Three 
fbrm  a  corporation.  Dig.  50.  16.  86;  1  BL 
Comm.  409. 

TRB8AYLK.  An  aboUshed  writ  aued  OB 

ouster  by  abatement  on  the  death  of  tbe 

grandfather's  grandfather. 

TRESPASS.  Any  misfeasance  or  act  of 
one  man,  whereby  another  la  InSuriooaly 
treated  or  damnified.   3  BL  Comm.  SOS:  7 

t'oiui.  12.5. 

.\ny  unlawful  act  committed  with  violence^ 
actual  or  implied,  to  the  person,  property,  or 
rights  of  anotiber. 

Any  unauthorized  entry  upon  the  icalty 
of  another,  to  the  damage  thereof. 

The  word  is  used  oftener  in  the  last  two 
somewhat  restricted  significations  than  in 
the  first  sense  here  given.  In  determining 
the  nature  of  the  art.  n  either  the  amount  of 
violence  or  the  intent  with  which  it  is  of- 
fered, nor  the  extent  of  the  damage  SMiooaii- 
pllsbed  or  the  purpose  for  which  the  act 
was  committed,  are  of  any  imiwrtanee;  since 
a  i)ers()n  who  enters  upon  the  land  of  an- 
other without  leave,  to  lead  oft  his  own  ran- 
away  horse,  and  who  breaks  a  blade  of 
grass  in  so  doing,  commits  a  trespass.  2 
Humph.  (Tenn.)  325;  6  Johns.  (N.  Y.)  5. 

It  is  said  that  "some"  damage  must  be 
committed  to  make  an  act  a  trespass.    It  ia 
undoubtedly  true  that  damage  Is  required 
to  constitute  a  trespass  for  which  an  action  i 
will  lie;  but,  so  far  as  the  tort  itself  is  con- 
cerned. It  seems  more  than  doubtful  If  the 
mere  commission  of  an  act  affecting  anoth- 
er, without  legal  authority,  does  not  consti-  ' 
tute  trespass,  though,  nntil  damage  is  done.  ■ 
the  law  will  not  regard  it,  inasmuch  as  the 
law  does  not  regard  trifles. 

The  distinction  between  the  different  class- 
es of  trespass  Is  of  importance  in  determin- 
ing the  nature  of  the  remedy. 

A  trespass  committed  with  foroe  is  said  to 
be  done  **vi  ef  armi$;**  one  eommitted  by 
entry  upon  the  realty,  "by  breaking  the 
close." 

 In  Praetiee.  A  fbrm  of  action  whtdi 

lies  to  recover  daraaees  for  the  injury  sua-  j 
tained  by  the  plaintilT.  as  the  imm<'diate  con-  j 
sequence  of  some  wrong  done  forcibly  to  hi^ 
person  or  property,  against  the  person  com- 
mitting the  same.  Foroe  la  the  esoenttal  of 
the  act!o!i.  and  distinguiehea  it  from  "tree- 
pass  on  tlif  case."'  ; 

TRESPASS  DE  BONIS  ASPORTATiS 
(I. at.  (te  bon{»  asportaUf,  for  goods  which 

have  l)een  carried  away).  In  practice.  A 
form  of  action  brought  by  the  owner  of 
goods  to  recover  damagea  tor  unlawfully 
taking  and  carrying  them  away.    1  Me.  117. 

It  is  no  answer  to  the  action  that  the  de- 
fendant has  returned  the  gooda.  1  Bow. 
InsL  note  36  (H>. 

TRESPASS  FOR  MESNE  PROFITS.  A 
form  of  action,  supplemental  to  an  action  of 
ejectment,  brought  against  the  tenant  in  pos- 
session to  recover  the  profits  which  he  has 
unlawfully  received  during  the  time  of  his 
occupation.  ?,  T?l.  Comm.  20.'! ;  4  Burrows,  i 
1668.  The  person  who  actually  received  the 
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profits  is  to  be  made  dflfendsnt,  wli«ttier  de- 
fendant to  the  ejoctmpnt  or  not.    11  Wheat. 

(U.  S.)  280.  It  lies  after  a  recovery  In  eject- 
ment {'>  Cow.  [N.  Y.J  33;  11  Serg.  A  R.  [Pa.] 
55),  or  entry  (6  N.  H.  391),  but  not  tres- 
paas  ta  try  title  (Oonet.  IB.  C.|  nii';  i  Mc- 
Cord  [S.  C.l  264):  and  thf  judgment  in 
eiectment  is  conclusive  evidence  against  the 
defendant  fer  all  profits  which  have  accrued 
since  the  date  of  the  demise  Rtnted  in  the 
declaration  In  ejectment  (l  Hlarkf.  |Ind.l 
66;  2  Rawlo  [Pa.J  49);  but  .suit  for  any 
antecedent  profits  is  open  to  a  new  defense, 
and  the  tenant  may  plead  the  itatute  of  lim- 
itations as  to  all  profits  accruing  beyond  the 
period  fixed  by  law  (8  Bl.  Comm.  205,  note; 
a  Root  (Oonn.]  440). 

TRESPASS  ON  THE  CASE.  In  practice. 

The  form  of  action  li;.  w];ich  a  porson  Hpt  ks 
to  rcrover  damages  caused  by  an  injury  un- 
act  ompanied  with  force,  or  which  results  In- 
directly from  the  act  of  the  defendant.  It 
Is  more  tenerally  called  simply  "case."  See 
"esse:"  S  Bout.  Inst  note*  3482-8609. 

TRESPASS  QUARE  CLAU8UM  FREGIT 
(LaL  quare  ctautum  fregit^  becauKe  he  has 
broken  the  close).   In  practice.   The  form 

of  a(  tlon  wbli  h  Hps  to  recovfr  damages  for 
injuries  to  the  realty  consequent  upon  entry 
without  right,  but  not  Iqr  flnree,  npon  tbs 
plaintiff's  land. 

TRESPASS  TO  TRY  TITLE.  An  action 
authorized  in  a  few  states  by  statutes  allow- 
ing title  to  ije  tried  in  trespass  q.  r.  f.  The 
nsture  and  scope  of  the  action  differs  with 
tbe  various  statutes.  In  South  Carolina,  the 
action  Is  in  the  nature  of  ejertment,  while 
In  Texas  it  is  an  action  to  quiet  title. 

TRESPASS  VI  ET  ARMIS  fLat  ri  »7  arww, 
with  force  and  arms).  In  practice.  The 
form  of  action  u  hi'  li  lies  to  rt'i  ovi-r  damages 
for  an  injury  which  is  the  immediate  conse- 
quence of  a  forcible  wrongful  act  done  to 
the  person  or  personal  property.  2  Const. 
(S.  C.)  294.  It  is  distinguished  from  case 
in  this,  that  the  Injury  In  ca.se  is  the  indirect 
result  of  the  act  done.  See  "Case;"  4  Bouv. 
Inst  note  S588. 

TRESPASSER.  One  who  does  an  unlaw- 
ful act.  or  a  lawful  act  in  an  unlawful  man- 
ner, to  the  injury  of  the  person  or  property 
of  another.' 

TRESPASSER  AB  INITIO.  A  term  ap- 
plied to  denote  that  one  who  lias  commenced 
a  lawful  act  In  a  proper  manner  has  per- 
formed some  unlawful  act,  or  wom»  lawful 
act  In  an  unlawful  manner,  so  connected 
"with  the  previous  act  that  he  is  to  be  re- 
garded as  having  acted  unlawfully  from  the 
beginning.  See  8  Coke.  146;  6  Taunt.  198; 
7  AdoL  *  BL  176:  11  Ueea.  *  W.  740;  16 
JoiinaL  (N.  T.)  401.  See  "Ab  Initio." 

TRESTONARE.  To  tom  OT  divert  an- 
other way.  Cowell. 

TRET.  An  allowance  made  for  the  water 
or  dost  that  mar  be  mixed  with  aii7  eom- 
modltj.  It  dlffera  firom  nare." 


TRRYT.  WUhdimwn,  as  a  Juror.  Written. 
also  "treat"  Cowell. 

TRIA  CAPITA.  In  the  Roman  law.  were 
civUut,  libertcu,  and  familiOt  i.  e.  citiMn- 
ship.  freedom,  and  family  ri^ts.  See 
"Caput;"  "Status." 

TRIAL.  The  examination  before  a  com- 
petent tribunal,  according  to  the  law  of  the 
land,  of  the  tects  put  In  Issue  in  a  cause  for 
the  purpose  of  determining  such  issue.  4 

Mason  (U.  S.)  232. 
The  methods  of  trial  at  common  law  wwe: 
(1)  By  certificate,  where  the  evidence  of 
tbe  person  certifying  is  the  only  proper  cri- 
terion of  the  point  In  dispute.  3  BL  Comm. 
333. 

(8)  Br  Inspbetlon  or  examlnatioa,  where 

the  judges  upon  the  testimony  of  thdlr  SSOS* 
es  decide  the  point  in  dispute. 

<3)  ny  witnesses,  without  the  Interven- 
tion of  a  Jury  (3  Bl.  Comm.  336). 

(4)  By  Jury,  which  Is  that  form  of  trial 
in  which  the  facts  are  dctrrniiiHMl  by  tw'elve 
men  impartially  selected  from  the  body  of 
the  county.   See  "Jury." 

(5)  By  the  record,  where  an  issue  of  nwl 
tiel  record  Is  joined  in  any  action. 

(  ♦))  By  Kraiid  assize,  a  pe<-uliar  method  of 
trial  allowed  In  writs  of  right.  See  "Grand 
Assise." 

(7)  By  v.-a^er  of  battel,  which,  in  the  old 
ESngUsh  law.  was  a  barbarous  mode  of  try- 
ing facts,  among  a  rude  people,  founded  on 
the  supposition  that  heaven  would  always 
interpose  and  give  the  vlctorr  to  the  cbam' 
pion.s  of  truth  and  innocence.  This  mode  of 
trial  was  abolished  in  England  as  lute  as 
St.  59  Geo.  III.  c.  4«.  A.  n.  1818.  It  never 
was  In  force  in  the  United  States.  See  3 
Bl.  Comm.  337;  1  Hale,  Hist.  Com.  Law.  188. 
See  a  modern  case.  1  Barn.  &  Aid. 

(8)  By  wager  of  law,  which  mode  of  trial 
has  fallen  Into  complete  disuse:  hut  la 
point  of  law.  it  seems  in  Enj;!and  to  Ik*  still 
competent  in  most  cases  to  which  it  an- 
ciently applied.  Tbe  most  Important  and 
best-established  of  these  cases  is  the  issue 
of  nil  debet,  arising  in  action  of  debt  on 
simple  contract,  or  the  i  .-ne  of  nnti  (h  tinet, 
in  an  action  of  detinue.  In  the  declaration 
in  these  actions,  as  in  almost  all  others,  the 
plaintiff  eoncludes  by  offering  his  suit  (of 
which  the  ancient  meaning  was  followers  or 
witnesses,  though  the  words  are  now  re- 
tained as  mere  form)  to  prove  the  truth  of 
his  c7alm.  On  the  other  hand,  if  the  de- 
fendant, by  a  plea  of  nil  ilrhrt  or  nnn  ijrtinet, 
deny  the  debt  or  detention,  he  may  conclude 
by  offering  to  establish  the  truth  of  such 
plea  "ajgpainst  the  plaintiff  and  his  suit  in 
such  manner  as  the  court  shall  direct" 
Upon  this,  the  court  awards  tlie  wager  of 
law  (Co.  Entr.  119a:  Lilly.  Entr.  KJT;  .3  Chit 
PI.  479).  and  the  form  of  this  proceeding, 
when  so  awarded,  is  that  the  defendant 
brings  into  court  with  him  eleven  of  his 
neighbors,  and  for  himself  makes  nalh  tliat 
he  does  not  owe  the  debt  or  detain  the 
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suit  is  broujsbt  Steph.  PI.  84.  Seldom  used 
•xc«pt  In  cMM  of  great  lmportaDC«. 


TRIAL  AT  NISI  PRIU8.  Trial  before  a 
Justice  of  assixe;  the  uaual  metbod  of  trial. 
8  Bl.  Comm.  353. 

TRIAL  LIST.  A  list  of  canes  marked  down 
for  trial  for  any  one  term. 

TRIATIO  IBI  8BMPER  DEBET  FIERI. 

ubi  Juratorea  meliorem  possunt  habere 
notitiam.  Trial  oukUi  always  to  be  bad 
wii.  r«>  tiH'  jurors  can  have  the  best  Infor- 
mation.   7  Coke.  1. 

TRIBUERE  (I^L)  In  the  civU  law.  To 
give.  CalT.  Lex.  To  distribute. 

TRIBUNAL.  The  seat  of  a  judge :  the  place 
where  he  administers  justice.  The  whole 
body  of  Judges  who  compose  a  jurisdiction. 
Hie  Jurisdiction  which  the  Judges  exercise. 

The  term  ia  Latin,  and  derives  its  origin 
from  the  elevated  seat  where  the  tribunes 
adminiatered  Justice. 

TRIBUNAUX  DE  COMMERCE.    In  the 

French  law.  courts  consisting  of  a  presi 
dent,  judges,  and  eubstitutes  elected  in  au 
assembly  of  the  priiu  ipal  traders.  No  per- 
son under  thirty  years  is  eligible  as  a  mem- 
ber of  the  tribunal,  and  the  president  must 
be  forty  years  of  age.  at  the  least  The  tri- 
bunal takes  cognizance  of  all  cases  arising 
between  men  hants.  ami  also  of  all  dis- 
agreements arising  among  partners.  The 
course  of  procedure  ia  as  in  civil  cases,  and 
with  an  appeal  to  the  regular  courts. 
Brown. 

TRIBUTE.  A  contribution  which  Is  some- 
tUnes  raised  by  the  sovereign  from  his  sub- 
jects to  sustain  the  expenses  of  the  state.  It 
Is  also  a  sum  of  money  paid  by  one  nation 
to  another  under  SMne  pretended  rt^L 
Wolff   S  114'). 

TRICESIMA.  An  ancient  custom  in  a  bor- 
ough In  the  county  of  Hereford,  so  called. 

because  tlilrty  burgesses  paid  lil.  rent  for 
their  houses  to  the  bishop,  who  was  lord  of 
the  manor. 

TRIDINO  MOTE.  The  court  held  for  a 
triding  or  trithlng.  OoweU. 

TRIENNIAL  ACT.  An  a<t  liniitinc;  the 
duration  of  every  parliament  to  three  years, 
unless  sooner  dissolved.  It  was  passed  by 
the  long  parliament  in  1640,  and  afterwards 
repealed,  and  the  term  was  Used  at  seven 
years  by  the  septennial  act  (St  1  Geo.  I.  st 

2,  c.  .38). 

TRIEN8  (LaL)  In  the  Roman  law.  A  sub- 
division of  the  an.  containing  four  unciae: 
the  proportion  oi'  fmir-twelfths  or  one-third. 
Tayl.  Civ.  I^w.  rJZ;  2  Bl.  Comm.  462,  note 
(m). 


TRIGILD.  In  Saxon  law.  A  triple  gild, 
geld,  or  payment;  three  times  the  value  of 
a  thing,  paid  as  a  composition  or  satisfao> 
tlon.  Spelman.  voc.  "Ctoldum." 

TRINITY  HOUSE.   In  English  law.  The 

short  name  usually  ^iven  to  a  society  incor- 
porated in  the  reign  of  Henry  VI II..  and 
charged  by  successive  acts  of-  parliament 
with  duties  relating  to  the  marine,  especial- 
ly in  relation  to  pilotage,  and  the  erection 
and  maintenance  of  lighthouses,  beacons,  and 
.'^ea  marks. 

TRINITY  MASTERS.  Elder  brethren  of 
the  Trinity  House.  If  a  ipiestion  arising  in 
an  admiralty  action  depends  upon  technical 
skill  and  experience  in  navigation,  the 

j\i(lK'e  or  <ourt  is  usually  assisted  at  the 
hearing  by  two  trinity  masters,  who  sit  as 
assessors,  and  advise  the  court  on  (luestions 
of  a  nautical  character.  Williams  &  B.  Adm. 
Jur.  271;  Sweet 

TRINITY  SITTINGS.  Sittings  of  the  Bni?- 

lish  court  of  appeal  and  of  the  hich  lourt 
of  jii.^tice  in  London  and  Middlesex,  com- 
ni.  n  infj;  on  the  Tuesday  after  Whltsun  week, 
and  terminating  on  the  sth  of  August. 

TRINITY  TERM.  In  English  law.  One  of 
the  four  terms  of  the  courts.  It  begins  on 
the  l'lM  day  of  May.  and  ends  on  the  12th 
of  June.  SL  11  Geo.  IV.,  and  1  Wm.  IV.  c.  TO. 
It  was  formerly  a  movable  term. 

TRINOBANTES,  TRINON ANTES,  or  TRI- 

novantes.  Inhabitants  of  Britain,  situated 
next  to  the  Cantii.  northward,  who  occu- 
pied, ai  ronling  to  Camden  and  Haxter.  that 
country  which  now  comprises  the  counties 
of  Essex  and  Middlesex,  and  some  part 
Surrey,  nut  if  Ptolemy  be  not  mistaken, 
their  territories  were  not  so  extensive  in  his 
lime,  as  l..ondon  did  not  then  belong  to  theni. 
The  name  seems  to  be  derived  from  the 
three  following  BritUh  words:  TH,  now, 
hant.  i.  <>..  InhabiUnts  of  the  new  dty  (Lon- 
don ) .   Enc.  Lond. 

TRINODA  NECESSITAS  (Lat.)  The  three- 
fold necessary  public  duties  to  which  all 
lands  Were  liable  Ijy  Saxon  law.  viz..  for  re- 
pairing bridges,  for  maintaining  castles  or 
garrisons,  and  for  expeditions  to  repel  Inva- 
sions. In  the  Immunities  enumerated  In 
king's  grants,  these  words  were  inserted, 
"r.r<f'])tiH  his  tribun.  exficditione,  pontis  et 
<ir'  IS  constnictione"  Kennett  Par.  Ant  46; 
1  Bl.  Comm.  263. 

TRIORS.  In  practice.  Persons  appointed 
according  to  law  to  try  whether  a  person 
challenged  to  the  favor  is  or  is  not  <inrilified 
to  serve  on  the  Jury.  They  do  not  exceed 
two  In  number,  without  the  consent  of  the 
prosei-utor  and  defendant,  or  unless  some 
special  <ase  is  alleged  by  one  of  them,  or 
when  only  one  juror  has  lieen  sworn  and  two 
triors  are  appointed  with  him.  Co.  Litt 
158a:  Bac.  Abr.  "Juries"  (B 12). 


TRIGAMUS.  In  old  English  law.  One  who     TRIPARTITE.  Consisting  of  three  parts; 

has  been  thrice  married;  one  who.  at  dif- '  as,  a  deed  tripartite,  between  A.  of  the  first 
ferent  times  and  successively,  has  had  three  i  part.  B.  of  the  second  part,  and  C.  of  the 
wives;  a  trigamlst  S  Inst.  88.  |  third  part. 
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TRIPLICACION  (Law  Fr.)  In  old  plead- 

ing.  A  rejoinder  in  plpading;  the  defend- 
ant's answer  to  the  plaintiff's  replication. 
Brltt.  e.  77. 

TRIPUICATIO  (Laty    In  civil  law.  The 

reply  of  the  plaintiff  (artor)  to  the  rejoinder 
idupliaitiu)  of  the  defendant  (reus).  It 
corresponds  to  the  surrejoinder  of  common 
law.  Inst  4.  14;  Bracton.  lib.  5,  tit.  5,  c.  1. 

TRIPLUM  (Lat.)    In  the  civil  law.  The 
triple  value  of  a  thing.    Actio  in  tHpluin. 
adion  for  the  trtple  value.   Inet  4.  6. 

21  -M 

TRI8TI8.  A  forest  immunity.  Manw.  For. 
Law.  1.  86. 

TRITHING  {S&\on,  trithinga).  The  third 
part  of  a  county,  oonsletlng  of  three  or 
four  hundreds. 

A  court  within  the  circuit  of  the  trithing. 
in  the  iiatine  of  a  court  leet.  but  inferior  to 
the  county  .  ovut.    Camd.  102.    The  ridings 


converted  to  his  own  use  goods  or 
chattels  in  which  the  plaintiff  has  a  general 

or  special  property. 

The  action  was  originally  an  action  of 
trespass  on  the  case  where  goods  were 
found  Iqr  tiie  defendant  and  retained  against 

the  plaintiff's  rightful  claim.  The  manner 
of  gaining  possession  soon  came  to  be  dis- 
regarded, as  the  substantial  part  of  the  ac- 
tion is  the  conversion  to  the  defendant's 
use:  80  that  the  action  lies  whether  the 
goods  canu-  into  tl.f  dcfiindant's  i)ossHsaIon 
by  finding  or  otherwise,  if  he  fails  to  deliver 
them  up  on  the  rightful  claim  of  the  plain- 
tiff. It  differs  from  detinue  and  replevin  in 
this,  that  it  Is  brought  for  damages,  and  not 
for  tile  fpf(ifi(  arriil.s:  and  from  trespass/ 
in  this,  that  the  injury  is  not  necessarily  a 
forcible  one.  as  trover  may  he  brought  In  any 
case  where  trespass  for  injury  to  personal 
property  will  lie;  but  the  converse  is  not 
true.  In  va.se  possession  was  gained  by  a 
trespass,  the  plaintiff,  by  bringing  bis  action 
in  this  form,  waives  his  right  to  damages 


of  Yorkshire  are  only  a  corruption  of  try    for  the  taking,  and  is  confined  to  tin  injury 


resulting  from  the  conversion.  17  IMck. 
(Mass.)  1:  21  Pick.  (Masa.)  6fi9;  17  Me.  484; 
7  T.  B.  Hon.  (Ky.)  209. 

TRUCE.  In  International  law.  Au  agree- 
ment between  belligerent  parties  by  which 
they  mutually  engage  to  forbear  all  acts  of 

hostility  against  each  other  for  .some  time, 
the  war  still  continuing.  Huriam.  Nat.  Law, 
pt.  4.  0.  11.  §  1. 

Truces  are  of  several  klnds^ — general,  ex- 
tending  to  all  the  territories  and  dominions 
of  both  parties,  and  particiilar.  restrained 
to  particular  places,  as,  for  example,  by  sea, 
and  not  by  land.  etc.  Burlam.  Nat.  Law,  pt. 
4,  c.  11,  §  5.  They  are  also  absolute,  inde- 
terminate, and  general:  or  limited  and  de- 
termined to  certain  things;  for  exani]*!*'.  to 
TRIVERBIAL  DAYS.    In  the  civil  law.  bury  the  dead.   Id.  See  1  Kent.  Comm.  159; 


things.  1  Bl.  Comm.  116;  Speim&n,  52; 
'Cowell. 

TRITHINQ  MOTE.  The  court  held  for  a 
trithing  or  riding. 

TRITHINQ  RBEVE.  A  governor  of  a 

trithing. 

TRIUMVIR.   A  trithing  man  or  constable 

of  three  hundred.  Cowell. 

TRIUMVIRI  (or  TREVIRI,  or  TRESVIRI) 
capitales  (Lat.)  In  Roman  law.  Ofhcers 
who  had  charge  of  the  prison,  through 
whose  Intervention  punishments  were  In- 

flictpd.    Rallu^-t.  in  ratllln.    They  had  eight 

lictors  to  oxci  utf  th<-ir  orders.  Vicat. 


Juridical  days:  days  allowed  to  the  praetor 

for  deciding  causes;  days  on  which  the  prae- 
tor might  speak  the  three  characteristic 
words  of  his  office,  viz..  </o.  <U<n.  addico. 
Calv.  Lex.  Otherwise  called  "dies  fcuti."  3 
Bl.  Comm.  424.  and  note  (w). 

TRIVIAL.   Of  small  Importance,   It  Is  a 

rule  in  ('(luity  that  a  demurrer  will  lie  to  a 
bill  on  the  ground  of  the  triviality  of  the 
natter  In  dispute,  as  being  below  the  dignity 
of  thp  court.  4  Bouv.  Inst,  note  4237.  See 
Hopk.  112:  4  Johns.  Ch.  (N.  Y.)  183;  4 
Paige.  Ch.  (N.  T.)  364. 

TRONAGE.  In  English  law.  A  customary 
duty  or  toll  for  weighing  wool;  so  called 
because  It  was  wili^Md  1^  a  common  trona. 
or  beam.  Fleta,  lib.  S.  e.  U. 

TRONATOR.  A  weigher  of  wooL  Cowell. 

TROPHY  MONEY.  Mon.  y  formerly  col- 
lected and  ralaod  in  London,  and  the  sev- 
eral oounttta  of  Bngland.  towarda  provid- 
ing hamen  and  mainienaaoe  for  the  militia, 

etc. 

TROVER  (Fr./roMr<T. to  find).  In  practice. 
▲  form  of  notion  which  Ilea  to  reoover  dam- 
•OM  against  one  who  hat.  wltbont  right* 


Ralleck,  Int  Law,  664;  Wheaton.  Int.  Law, 
68S. 


TRUCE  OF  GOD  (Law  l^i.trntza  nH:i 
on  treuge  or  treuxt^  from  German  treu:  Fr. 
treve  de  IMea) .  In  the  middle  ageo,  a  llmita* 
tion  of  the  right  of  private  warfare  intro- 
duced by  the  church.  This  truce  provided 
that  hostilities  should  cpase  on  holidays, 
from  Thursday  evening  to  Sunday  evening 
of  each  week,  the  whole  season  of  Advent 
and  I^ent.  and  the  octaves  of  great  festivals. 
The  penalty  for  breach  of  the  truce  was  ex- 
communication. The  protection  of  this  truce 
was  also  extended  constantly  to  certain 
places,  as.  churches,  convents,  hospitals,  etc., 
and  certain  per.sons,  as.  cMerygineii,  peasants 
in  the  field,  crusaders  (Clermont,  1095),  and, 
in  general,  all  defenseless  persona  It  waa 
first  Inlrofitioed  into  Acqultalne  in  1077,  and 
into  England  under  William  the  Conqueror. 
Enc 


TRUCK  ACT.  St.  1  &  1  Wm.  TV.  c.  37. 
passed  to  abolish  what  is  commonly  called 
the  'truck  system,"  under  which  employ- 
ers were  In  the  practice  of  paying  the 
wages  of  their  work  people  in  goods,  or  of 
requiring  them  to  pvfc&aae  goods  at  oei^ 
tain  ahopa.  This  led  to  laborera  being  eomi* 
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jielied  to  take  goods  of  Inferior  quality  at 
a  high  pric«.  The  act  applies  to  all  aitlll> 

cers,  workmen,  and  laborers,  except  those 
enRaRod  in  certain  trades,  especially  iron 
and  nu'tul  works,  quarries,  cloth,  silk,  and 
glass  mauufactories.  It  does  not  apply  to 
domestic  or  acrlcoltoral  servants.  Smith. 
Mast  *  8. 166;  St  2S  A  24  Vict  c.  151,  S  28. 

TRUE  BILL.  In  practice.  Words  indorsed 
on  a  bill  of  indictment  when  a  grand  Jury. 
Jifter  haTlng  heard  the  witnesses  for  the  gov- 
ernment, are  of  opinion  that  thorp  is  siiffl- 
cient  cause  to  put  the  defendant  on  lii.s  trial. 
Formerly  the  indorsement  was  /{(//(/  rcra 
When  legal  prooeedings  were  in  Latin.  It  is 
stin  the  praetloe  to  write  on  the  hack  of  the 
bill  Ignoramus.  When  the  jury  do  not  find 
it  to  be  a  true  bill,  the  better  opinion  is  that 
the  omission  of  the  words  "a  true  bill"  does 
not  vitiate  an  indictment.  11  Cush.  (Mass.) 
473;  13  N.  H.  486.  Bee  6  Me.  432.  and  Ben- 
nett's note. 

TRUE,  PUBLIC,  and  NOTORIOUS.  These 
three  qualities  used  to  be  formally  predicated 
in  the  lihel  In  the  ecclesiastical  courts  of 

the  charges  which  it  contal&ed,  at  th«  end 

of  ea<  h  article  ueverally. 

TRUST.  A  right  of  property,  real  or  per- 
sonal, held  by  one  party  tor  the  benefit  of 
juiother. 

The  party  holding  is  called  tlie  "tr\istee." 
and  the  party  for  whose  benefit  the  right  is 
held  is  called  the  cettui  que  trust,  or,  using 
.a  bettor  term,  the  ItMnefldary.** 

Sometimes  the  equitable  title  of  the  bene- 
lletary,  sometimes  the  obligation  of  the  trus- 
tee, and,  again,  the  right  held,  is  called  the 
•"trust."  But  the  right  of  the  beneficiary  is 
In  the  trust,  the  obligation  of  the  trustee  re- 
sults from  thf-  trust,  and  the  right  held  is 
the  subject  matter  of  the  trust  Neither  of 
them  Is  the  trust  Itself.  All  together  they 
constitute  the  trust. 

An  equitable  right,  title,  or  Interest  in 
property,  real  or  pwaonal,  distinct  from  Ito 
legal  ownership. 

A  personal  obligation  for  paying,  deliver- 
ing, or  performing  anythii.g  wht  re  the  per- 
son trusting  has  no  real  right  or  security, 
for  by  that  act  he  confides  altogether  to  the 
faithfulness  of  those  intrusted. 

An  obligation  upon  a  person,  arising  out 
•of  a  confidence  rejHised  in  him,  to  apply 
property  faithfully  and  according  to  such 
•eonfldence.  Willis,  Trust  1;  4  Kent  Comm. 
.295;  2  Fonbl.  Eq.  1;  1  Saunders.  Uses,  6; 
Cooper,  Eq.  PI.  Introd.  27;  3  Bl.  Comm.  431. 

The  Roman  fidn  (  (immissa  were,  under  the 
name  of  "uses,"  first  introduced  by  the  clergy 
into  England  in  the  reign  of  Richard  n.  or 
Edward  III.,  and,  while  perseverlngly  pro- 
hibited by  the  clergy,  and  wholly  discoun- 
tenaneed  by  the  conrta  of  common  law.  they 
grew  Into  public  favor,  and  gradually  de- 
veloped into  something  like  a  regular  l^ranch 
of  law,  as  the  (  ourt  of  t  hancery  rose  into 
importance  and  power.  For  a  long  time  the 
beneficiary,  or  eetf«<  que  trutt.  was  without 
adequate  protection;  but  the  statute  of  uses, 
passed  in  27  Henry  Vlll.,  gave  adequate  pro- 
-teetton  to  the  interestoot  the  cettui  que  tnut. 


Prior  to  this  statute,  the  terms  "use"  and 
"tmst"  were  used.  If  not  Indlscrimlnatel.v. 
at  least  without  a.  urate  distinction  be- 
tween  them.  The  distinction,  so  far  as  there 
was  one.  was  between  passive  nses.  when 
the  feoffee  had  no  active  duties  Imposed  on 
him.  and  active  trusts,  w  here  the  feoffee  had 
something  to  ilo  in  connection  with  the  es- 
tate. The  statute  of  uses  sought  to  unite  the 
seisin  with  the  use.  making  no  dtstinWoB 
between  uses  and  trusts,  the  result  being 
that,  by  a  strict  const  rut  ion.  both  uses  and 
trusts  were  finally  t.t  ,  !  out  of  Its  intended 
operation,  and  were  both  included  under  th^ 
term  ••trust"  The  statote  was  passed  I  Li 
1538;  hut  trusts  did  not  become  .settl.  a 
their  present  basis  till  Lord  Nottingham's 
time,  in  1676.  2  Washb.  Real  Prop.  Index. 
"Trust:"  1  r.reenl.  Cruise,  nig. 

( 1 )  Trusts  are  either  active,  being  those  io 
which  the  trustee  has  some  duty  to  perform, 
or  passive  (sometimes  called  "dry"),  whirh 
require  the  performance  of  no  duly  by  the 
trustee,  but  by  fnrcf  of  which  the  legal  title 
merely  reste  in  the  trustee. 

(2)  Tmsts  are  eltiier  executed  or  «ieen- 
tory,  executed  trusts  being  those  fully  de- 
clared by  the  person  creating  it  ao  that 
nothing  need  be  done  to  make  it  complete, 
while  an  executory  trust  is  one  re<iuiri:ig 
some  further  act  to  complete  the  iuteniiou 
of  the  creator,  as  a  conveyance  to  B.  in  trvst 
to  convey  to  C. 

(8)  Tmsto  are  either  for  value  or  volun- 
tary, accordingly  as  th(  y  are  or  are  not  Imaed 
on  a  valuable  consideration. 

(4)  Truste  are  public  or  private,  accord- 
ingly as  their  object  Is  for  the  general  pub- 
lic good,  or  for  the  benefit  of  certain  indi- 
viduals. 

(5)  Trusts  are.  as  to  the  manner  of 
creation,  either  express  or  implied. 

Bi^ress  trusto  are  those  which  are 
in  express  terms  in  the  deed.  v^Tltlng.  or  wIIL 
The  terms  to  create  an  express  trust  will  be 
sufflt  ieiit  If  it  can  be  fairly  collected  upon 
the  face  of  the  instrument  that  a  trust  was 
Intended.  Express  tmsto  are  usually  fomd 
In  preliminary  sf»aled  agroemeTts.  sm  h  as 
marriage  artii  les.  or  articles  for  the  pur- 
chase (if  laud;  in  formal  conveyances,  such 
as  marriage  settlements,  terms  for  yeara. 
mortgages,  anrtgnmento  tor  the  paym«it  of 
debts,  raising  portions,  or  other  purposes: 
and  in  wills  and  testaments,  when  the  be- 
quests Involve  fiduciary  interesto  for  private 
benefit  or  public  charity.  They  may  be  cr«^ 
ated  even  by  parol.  6  Watts  ft  S.  (Pa.)  97. 

Implied  trusts  are  those  which,  without 
being  expressed,  are  dedudble  from  tlie  na- 
ture of  the  trauMctfon  as  matters  of  Intent 

or  which  are  supoHndnced  upon  the  trans- 
action by  operation  of  law,  as  matters  of 
equity,  independently  of  the  particular  in- 
tention of  the  parties.  The  term  is  used  in 
this  general  sense.  Including  constructive 
and  resulting  trusts,  and  also  in  a  mom  r^ 
stricted  sense,  excluding  those  classes. 

TRUST  DEED.  A  form  of  mortgage  In 
use  in  Missouri  and  some  other  statea.  sad 
in  tlto  District  of  OolnmUa.  Adeadia 
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In  trust  with  a  power  of  sale,  and  the  t>o\v  er 
Is  exercised  for  the  mortgagee's  benefit 
Stmllar  deeds  are  frequently  made  by  rail- 
road coiupanles .  or  other  corporations  to 
secure  bond  Issues  where  of  necessity  the 
•eredltom  aeenred  are  Tery  nnmenraa. 

TRUSTEE.  A  person  In  whom  some  es- 
tate, interest,  or  power  in  or  affecting  prop- 
'«rty  of  any  description  is  vested  for  the 
benefit  of  another. 

One  to  whom  property  has  lu  ori  conTSiired 
to  be  held  or  managed  for  another. 

 In  Sooteh  Law.  He  who  ereatet  a 

trust 

TRUSTEE  ACTS.  Sts.  13  &  14  Vlft.  r. 
60,  and  15  16  Vict.  c.  66,  passi^d  to  enal)le 
the  court  of  chancery  (now  the  high  court 
of  justice,  on  petition  presented  in  the 
chancery  division)  to  appoint  new  trustees 
^f  a  settlement,  will,  or  other  instrument 
creating  a  trust,  whenever  a  trustee's  death, 
lonaey,  absenee  or  refusal  to  act  or  other 
reason,  makes  It  necessary  to  apply  to  the 
court  In  other  words,  w  hen  the  power  of  I 
appointing  new  trustees  contained  In  the  In- 
-strument.  or  provided  by  sUtute,  cannot  be 
exercised.  They  also  empower  the  court, 
wlicrf'  property  is  held  upon  trust  or  mort- 
gage by  a  lunatic  or  person  of  unsound 
mind,  or  out  of  the  Jurtsdletion  of  the  court, 
to  transfer  it  by  a  vesting  order  {g.  v.)  to 
some  other  person,  or  to  make  iln  order  ap- 
pointinj;  some  person  to  execute  a  deed  in 
the  place  of  a  trustee  or  mortgagee,  so  as 
to  give  It  the  seme  effect  as  If  the  trustee 
■or  mortgagee  had  executed  It.  Lewln, 
TrusU;  Shelf.  R.  P.  St  647;  Danlell,  Ch. 
Prac  1799;  Fope»  Lnn.  ICS.  Bee  nPetltloa." 

TRUaTKK  KX  MALEFICIO.  One  Who,  by 

reason  of  his  own  wrong  or  fraud  in  acquir- 
ing property,  is  regarded  as  holding  it  as  a 
tnutee  tw  the  porpoee  of  recttfylnc  the 


TRUSTEE  IN  BANKRUPTCY.  A  trustee 
in  bankruptcy  is  a  person  in  whom  the 
property  of  a  bankrupt  is  vested  in  trust 
for  the  creditorSk  not  for  the  bankrupt  10 
Cni.  Dlv.  888,  484.  Hts  duty  fs  to  discover, 
realize,  and  distrihute  it  among  the  credit- 
<ors,  and  for  that  purpose  to  examine  the 
bankrupt's  property,  accounts,  etc,  to  in- 
vestigate proofs  made  by  creditors,  and  to 
admit,  reject,  expunge,  or  reduce  them,  ac- 
cording to  I  ircumstanees.  He  also  has  to 
keep  various  accounts  of  tils  dealings  with 
the  property,  and  of  the  course  of  the  bank- 
ruptcy, which  are  audited  hy  the  committee 
•of  inspection  and  the  comptroller  in  bank- 
rupt^. Bobeon,  488. 

TRUSTEE  PROCESS.   In  practice.  A 

meara  of  reaching  eoodp.  property,  and  cred- 
its of  a  debtor  in  the  iiands  of  third  persons, 
for  the  benefit  of  an  attaching  creditor. 

It  is  a  process,  so  called,  in  the  New  Bug* 
land  states,  and  similar  to  the  gamldiee 
process  of  others.    It  Is  a  process  given  by 

-.statute  15  of  the  statutes  of  Massachusetts. 
All  goods,  effects,  and  credits  so  intrusted  or 

idspoelted  in  the  iMuids  of  others  tliat  tlie 


same  cannot  be  attadied  by  ordinary 
of  law  may  bjr  an  original  writ  of  process, 
the  form  of  which  is  given  by  the  statute, 

be  attached  In  whose  hands  or  possession 
soever  they  may  be  found,  and  they  shall, 
from  the  service  of  the  writ,  stand  bound  and 
be  held  to  satisfy  such  judgment  as  the  plain- 
tiff may  recover  against  the  principal  defend- 
ant.   Cushiiig,  Trustee  Process,  2. 

The  trustees,  on  suing  out  and  service  of 
the  process,  according  to  statute,  and  Its  en> 
try  in  court,  may  come  Into  court  and  be 
examined  on  oath  as  to  property  of  the 
principal  in  their  hands.  If  the  plaintiff 
recovers  against  the  principal,  and  there  are 
any  trustees  who  have  not  discharged  them* 
selves  under  oath,  he  shall  liave  'ition 
against  them.  Cushing,  Trustee  Process,  4; 
2  Kent,  Comm.  (8th  Bd.)  407,  note. 

TRUSTEE  RELIEF  ACTS.  In  England, 
if  a  person  has  in  his  liatids  a  sum  of  money 
subject  to  a  trust,  and  he  does  not  know 
who  is  benellclally  entitled  to  It  he  may.  In* 
stead  of  incurring  the  responsibility  of  pay- 
ing it  to  the  wrong  person,  or  of  institut- 
ing an  action  for  the  execution  of  the  trust, 
pay  it  into  court  under  the  trustee  reUef 
acU  (10  ft  11  Vict  c  96,  and  12  ft  IS  Vict 
c.  74). 

TRUSTOR.  A  word  occasionally,  though 
rarely,  used  as  a  designation  of  the  creator, 
donor,  or  founder  of  a  trust 

TRY.  To  examine  by  judicial  modes  In 
ordw  to  determine. 

TU AS  RES  Ti  Bi  H ABBTO  (Lat.)  Have  or 

take  your  things  to  yourself.  The  form  of 
words  by  which,  according  to  the  old  Roman 
law.  a  man  divorced  his  wife.  Dig.  24.  2.  21. 
Otherwise  expressed.  "Twu  ret  titi  Offtto." 

TUB  MAN.  In  English  law.  A  barrister 
who  has  a  preaudience  in  the  exchequer,  and 
also  one  who  has  a  particular  place  in  court, 
is  so  called. 

TUCHA8.  In  Spanish  law.  Objections  or 
exceptions  to  witnesses.  White,  New  Recop. 
bk.  S,  tit  7,  c.  10. 

TUERTO.  In  Spanish  law.  Ttort  Laa 
ParUdas,  pt  7.  ttt  0.  Uh.  5. 

TUMBREt.  An  Instrument  of  punishment 
made  use  of  by  the  Saxons,  chiefly  for  the 
'  orrection  of  scolding  women  by  ducking 
them  in  water,  consisting  of  a  stool  or  cliair 
fixed  to  the  end  of  a  long  pole. 

TUMUtTUOUS  PETITIONING.  By  St  13 
Car.  11.  St  1,  c.  5,  signing  of  more*  than 
twenty  names  to  any  petition  to  the  crown 
or  either  house  of  parliament  for  the  aftersf 
tion  of  matters  established  hy  law  in  church 
or  state,  unless  the  contents  thereof  had 
been  approved  by  three  justices,  or  the  ma- 
jority of  the  grand  Jtiry  at  asslzep  or  quar- 
ter sessions,  or  the  delivery  of  a  petition  by 
mors  tiiaa  ten  persona.  4  Steph.  G<nnm.  26S. 

TUN.  A  measure  of  wine  dt  oil,  eontata^ 
ing  four  hogsheads. 
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TUNGREVE  (Saxon  tiiin/ani'm.  /  ^  ,  i  !!l>ii' 
prwpoititua).  A  reeve  or  bailiff.  Spelman: 
GowelL 

One  who  In  estates,  which  we  call  "man- 
ors." sustains  the  character  of  master,  and 
in  his  i-tead  disposes  and  arranges  every- 
thing. Vtit  in  villi*  (quae  dicimu*  tnaneriis) 
domlni  pertonam  wuttinet,  efuaquie  olos  om- 
nia tf<«]Kmil  aiqut  tuoderaiur. 

TURBA  (Lat.)  In  (he  civil  law.  A  multi- 
tude; a  crowd  or  mob;  a  tumultuous  assem- 
bly of  perwma.  Said  to  eontlit  of  ten  or 
fifteen,  at  the  least  Die.  47.  8.  4.  t,  8:  Calv. 

Lex. 

TURBARY.  In  English  law.  A  right  to 
dig  turf;  an  eaeement. 

TURN,  or  TOURN.  The  great  court  leet 
of  tlH>  comity,  ns  the  old  county  court  was 
the  court  baron.  Of  this  the  sheriff  is  Judge, 
and  the  court  Is  Incident  to  his  ofBce:  where- 
fore It  Is  railed  the  "sheriff'-^  tourn."  and  It 
had  Its  name  originally  from  the  .sheriff 
mailing  a  turn  or  circuit  about  \\\»  shire, 
and  holding  thle  court  in  each  respective 
hundred.   2  Hawk.  P.  C.  c  10. 

TURNKEY.  A  person  under  the  superin- 
tendence of  a  Jailer,  whose  employment  Is  to 

open  and  fasten  the  prison  doors,  and  to  pre- 
vent the  i)ri80tier8  from  escaping. 

It  is  his  duty  to  use  du*"  diligence;  and  he 
may  be  punished  for  gross  neglect  or  willful 
misconduct  In  permitting  prisoners  to  es- 
cape. 

TURNPIKE.  .\  gate  set  across  a  road,  to 
stop  travellers  and  carriages  until  toll  is 
paid  for  passage  thereon.  In  the  United 
States,  turnpike  roa»l8  are  often  called  "turn- 
pikes." just  as  mail  coach,  hackney  coach, 
.stage  coach,  are  shortened  to  mall,  hack,  and 
stage.    Kv.v.  .\m. 

TURNPIKE  ROAD.  A  road  or  highway 
over  which  the  public  have  the  right  to 

tiavcl  upon  payment  of  toll,  and  on  which 
the  parties  entitled  to  such  toll  have  fht^ 
rl^t  to  erect  gates  and  bars  to  in^u^•■  its 
payment.  6  Mees.  &  VV.  428;  1  Ry.  Cas.  665; 
22  Eng.  Law  A  Eq.  113;  16  Pick.  (Mass.) 
176;  8  Barb  (N.  Y.)  4M. 

TURPI8  CAU8A  (Lat.)  A  base  or  vile 
consideration,  forbidden  by  law,  which  makes 
the  contract  void :  as.  a  contract  the  consid- 
eration of  which  is  the  future  illegal  co- 
habitation of  the  obligee  with  the  obligor. 

TURPiS  EST  PARS  QUAE  NON  CONVE- 
nit  cum  suo  toto.  That  part  is  bad  which  ac- 
oords  not  with  Its  whole.  Plowd.  161. 

TURPITUOe  (liSt.  ftrrpffwro.  flrom  furpto. 
base).  Everything  done  contrary  to  Justice, 
honesty,  modesty,  or  good  mora!s  is  said  to 
be  done  with  turpitude. 

TURPITUDO  (Lat)  Turpitude. 

TUTA  EST  CU8T0DIA  QUAE  SIBIMET 
ereditur.  That  guardianship  Is  secure  which 
trusts  to  Itself  alone.   Hob.  340. 


TUTELA  (Lat.)  A  power  given  by  the 
civil  law  over  a  free  person  to  defend  him. 
when,  by  reason  of  his  age,  he  Is  unable  to 
defend  hlmse.f.  Women,  by  the  civil  law. 
could  only  be  tutors  of  their  own  children. 
A  child  under  thp  iiower  of  his  father  was 
not  subject  to  tutelage,  because  t:ot  a  free 
person,  capal  liherum.  D.  lib.  26.  tlL  1.  ft 
>>,•  liitrlis:  Inst.  lib.  1.  tit.  13.  '!>•  luleJix: 
lust.  lib.  o.  til.  _'S.  lie  oliliijatiombus  (^t.or  tj 
quONi  runt,  tiasiiint  nr.    Nov.  72.  94.  15.">.  IIS 

Tutela  leffitimu  was  where  the  tutor  was 
appointed  by  the  magistrate.  I^eg.  1.  D.  ft 
de  /<\(7.  tut. 

Tutela  tfstainenturia  was  where  the  tutor 
was  appoints  by  will.  D.  lib.  26.  tit.  2.  ff. 
de  testament,  tut.;  C.  lib.  5.  tit  28.  de  tetta- 
ment.  tut.;  Inst.  lib.  1.  tit.  14,  qui  testa- 
mmtio  talorss  tfori  poesiml. 

TUTELA  LEQITIMA  (Lat)    In  the  Hvfl 

law.  I.,egal  tutelage:  tutelage  created  by 
art  of  law,  as  where  none  had  been  created 
by  testament  Inst  L  16.  pr. 

TUTELA  TESTAMENTARIA  (Lat)  In 
the  civil  law.  Testamentary  tutelage  or 
guardiau.'-'hip;  that  kind  of  tutelage  which 
was  created  by  wilL  Calv.  Lex. 

TUTBLAE  ACTIO  (Lat)  In  the  civil  la« . 

An  acfi'in  of  tutci;ij;c;  an  action  which  lay 
for  a  ward  (m  pupil,  on  the  terminatiou  of 
tutelage,  against  the  tutor  or  guardian.  tO 
compol  an  account.    Calv.  Lex. 

TUTELAGE.  Guardianship;  state  of  be- 
ing under  a  guardian. 

TUTELAM  REDDERE  (Lat.t  In  thp  civil 
law.  To  render  an  account  of  tutelage.  Calv. 
Le*.  Tutclam  ref^cere,  to  demand  an  ac- 
cotmt  of  tutelage. 

TUTEUR  OPPICIEUX.   In  French  law.  a 

person  over  fifty  years  of  age  nay  b«  a|>- 
pointed  a  tutor  of  this  sort  to  a  child  over 
^.fteen  years  of  age.  with  the  consent  of  the 
parents  of  p*  ch  child,  or  (In  their  default) 
the  rotisril  de  famillc.  The  duties  which 
such  a  tutor  becomes  subject  to  arc  analo- 
gous to  those  in  English  law  of  a  person  who 
puts  himself  in  toco  parentio  to  any  one. 
Brown.  Pee  "In  Looo  Parentia'' 

TUTEUR  8UBROGE.  In  FMmch  law.  in 
the  case  of  an  infant  under  guardianship, 
a  second  guardian  Is  appointed  to  him,  the 
duties  of  the  latter  (who  is  called  the  "»v5- 
roge  tuteur  ")  only  arising  where  the  inter- 
ests of  the  InlSuit  and  Ua  i^rlselpal  gvardtaLa 
are  In  conflict  Code  Nap.  410;  Brown. 

TUTIUS  ERRATUR  EX  PARTE  MITIORt 
It  is  safer  to  err  on  the  side  of  mercy,  t 
Inst  m 

TUTIUB  8EMPBR  BBT  ERRARB  AC 

quietando,  quam  in  puniendo;  ex  parte  mis?- 
ricordia  quam  ex  parte  Justitia.  It  is  always 
safer  to  err  in  acqvllliag  ttan  punishing; 
on  the  side  of  mercy  than  on  the  side  of  ia»- 
tice.   Branch.  Prlnc;  2  Hale,  P.  C.  290. 

TUTOR.   In  civil  law.  One  who  has  been 
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TUTOR  ALISNUS 


TYLWITH 


lawfully  appointod  fo  the  eare  Of  the  penou 
and  property  of  a  minor. 
By  the  laws  of  LonlsUiiA,  minora  trader 

UM«ce  of  fourteen  years,  if  nmlos.  and  un- 
tar  tno  age  of  twelve  years,  if  females,  are, 
DOOl  as  to  their  p.-rsons  and  their  estates,' 
placed  under  the  authority  of  a  tutor,  civ 
CJ>d6  La.  art  S«8.  Atwve  that  age.  ana  until 
their  majority  or  <'nir^^^ipatlon,  they  are 
placed  under  the  authority  of  a  curator.  Id. 

.-J"^^'*  AUENU«  (Lat.)   In  English  law. 
Hi«  namo  glTon  to  a  stranger  who  enters 
Into  the  ijtnds  of  an  infant  withla  the  aae  Of 
foiirtcf  II  and  tuices  the  proflta. 
H.  may  he  called  to  an  aeoonnt  h7  the  to- 
charged  aa  guardian  In  socage. 

Id***i         ^  Harg.  Law 

TT.  note  1. 

TUTOR  PROPRIUS  (Lat)  The  name 
given  to  one  who  is  rightlj  a  guardian  in 
socage,  la  contradlattncttoii  to  a  tutor 
aUeuut, 

TUTORSHIP.  The  power  which  an  Indi- 
vidual, siii  juris,  has  to  take  care  of  the  per- 
son of  one  who  is  unable  to  take  cafe  of  him* 
self    Tutorship  differs  from  curatorshlp. 

TUTRIX  (Lat)  A  woman  who  la  appoint* 
ed  to  the  office  of  a  tator. 

.  TWELFHINW.  The  Wgheet  faak  of  men 

in  the  Saxon  government,  who  were  valued 
at  1.2008.  If  any  injury  were  done  to  such 
per.sons.  satisfaetlon  was  to  be  made  ac- 
f  ording  to  their  worth.  Cowell. 


These  laws  tret  appeared  in  the  vAar  «# 
Rome  303.  ins.  rib..d  on  ten  plateS  of  blii 
The  following  year  two  others™ re  adde? 
and  the  entire  code  bon»  thrnlme  of  the 
Laws  of  the  Twelve  Tables."    The  nrlnei 
nZ^^  contained  were  the  gem!  of  ^l|'?ho 
Rotnan  law.  the  original  source  of  the  inrfi! 
prudence  of  the  greatest  part  of  Europe 
T  ^S*  ^  fragment  of  the  Law  of  the  Twolva 
Tables  In  Cooper.  .lu.t.  666:  QlbJ.  Iffiat  ftSi 
Emp.  c.  44;  Code,  i  27.       *»*°^  Rom. 

TWELVEMONTH.     In  the  singular  in 
dudes  the  whole  year,  but  in  the  nim^" 
twelve  months  of  twenty-eight  da^eaSh?^  ^ 
Coke.  62;  2  BL  CJomm.  liO,  note.  * 

TWICE  IN  JEOPARDY.  See -Jeopardy.- 

TWYHINDI.   The  lower  order  of  Saxons 
mnleU  Inflicted  for  crimes.  CowelK^^^ 
TICKET.    In  BngUsh  law  a 

By  10  &  11  wm.  111.  c.  23  the  oH^1t.«i 
proprietor  or  first  aatlgnSe  of  «,ch  certlS 

Sirt»?Sr'''^5  ^"'i       manner  of 

PWlah  and  ward  ofliees  within  tne  panUi  or 

mi  shall  have  b^  SoS-  > 

mitted.   Bac.  Abr.  "Constable"  (C). 


TWELVE-DAY  WRIT.   A  writ  Issued  un- 
der St  18  A  19  Vict  c  67.  for  snnimarv  pro- 
cedure on  bills  of  rxcbange  and  promi.ssory 
notes,  abolished  by  rule  of  court  in  1880 
Wbarton. 

TWEUVE  TABLES.  La ws ofandent Rome, 
composed  Iv  part  from  those  of  Solon  and 


•Jn^-fl.  '^^'^""^  In  Saxon  law.  An 
aocnsatlon.  impeachment,  or  charge  of  any 

offense.      X,,-    r.„n,m,ot    atUruh  '^pf^  Si  ■ 

tti  reffU,  nor  shall  any  one  (ompound  for  u 

any  accusation,  unless  there  Ik-  present  evi!^  ^ 

^^srcS^iL*"*"  °'  ^ 

TYLWITH  (Brit  from  tyle.  the  site  of  a 

ho.Kse.  or  tylath.  a  beam  in  a  building).  A 


1 


...iniercial  law.  Tlio 
wanting  when  a  t  ask,  on  being  gai 
found  only  partly  full. 


>  a^ 


ULNA  FERREA.  The  standard  ell  of 
iron,  which  was  kept  in  the  exchequer  for 
the  rule  of  meaaure.  Mon.  Ani^  U.  S8S. 

ULNAQE.  Alnage;  a  dnty  for  meaanring 
cloth. 

ULTIMA  RATIO.  The  last  resort 


% 

It  was  early  contended  that  a  corporation 
could  not  exceed  its  powers;  that  the  acts 
of  its  agents  bfyoml  the  «  barter  powers  of 
the  corporation  were  not  the  acts  of  the  cor- 
poration: hat  It  Is  now  well  settled  that 
"corporations,  like  natural  persons,  have 
power  and  capaoity  to  do  wrong.  They  may. 
in  their  dealings  and  contracts,  break  over 
the  liabilitjr  imposed  upon  them  h/  their 
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UBI  NULLA.  ETC. 


u 


U  R  LI  roo't.^  aH  you  desire.  In  Roman  i  UBI  LEX  ALIQUEM  COGIT  08TEN0ERS 
law.' a  Vote  Jn  fav  .   of  a  proposed  law  or  a|causam,  q"«>«*  «^ 

candidate.    Soc  "liogare."  '         "  ™ 


UBERRIMA  FIDES  (LAt  most  perfect 
good  faith).  A  phrase  used  to  express  the 
perfect  good  faith  niKPaling  nothing,  with 
which  a  contra*  I  must  be  mailo:  for  ex- 
ample, in  the  <aw  of  ins\irani  the  insurctl 
must  obsenrs  the  most  perfect  good  faith 
towards  the  Insurer.  1  Story.  Bq.  Jur.  i  317; 
t  Kent,  Comm.  (4tb  Ed.)  283. 

.  UBI  ALIQUID  CONCEDITUR.  CONCEDI- 
tur  St  id  sins  quo  res  ipsa  esse  non  potest. 
When  anything  it  granted,  that  also  is 
granted  without  which  the  thing  granted 


legitima.  Where  iu<'  law  ( onipela  a  man  lo 
show  cause,  it  is  necessary  that  tba  caxliS 

be  just  aiifi  legal.    2  Inst.  2t'9. 

UBI  LEX  EST  8PECIALI8,  ET  OAiiO 
ejus  generalls,  generaltter  at    lienda  sst 

\\  here  the  law  is  special,  and  ti.n  reasnn  of 
it  is  general,  it  ought  to  1>«  talien  as  aemg 
general.  2  InsL  48. 

UBI  LEX  NON  DISTINGUIT,  NEC  NOB 
distinguere  debemus.  Where  the  law  doer 
not  distinguish,  we  ou^  not  to  dlsUngntsh. 
7  Coke,  5. 

UBI  MAJOR  PARS  EST,  IBI  TOTUM. 


cannot  exist.   Broom,  l^eg.  Max.  (3d  IJbndon  ,  ^jj^re  is  the  greater  part,  there  is  the  whole. 


Bd.)  422;  IS  Mesa  ft  W,  706.  |  p.  Moore,  678. 

UBI  ALIQUID  IMPEDITUR  PROPTER  yg,  mATRIMONIUM,  IBI  DOS.  Where.' 

unum,  eo  remote,  tollitur  impedimentum.  ^^^^^      marriage,  there  Is  dower.  Brae- 

When  anything  Is  Impeded  by  one  single  ^^^^ 
tan--       t^     l'*"  r'^moved.  the  Impediment 

i«  ..mo.id.    r.  (..k..  T7:i.  UBI  NON  ADEST  NORMA  LEGIS.  OMNI  A 

....  A  nil quasi  pro  suspcctis  habenda  aunt.   When  the 

UBI  CES8AT  REMEDIUMORDINARIUM  j^j^^       g^j.^^  ^      ^^j^^  almost  every- 

Ibi  deeurHtur  ad  extraordinanum.    \\  hen  a  ^  suspected.    Bac  Aph.  26. 

^common  remedy  ceases  to  be  ot  service,  re-  ^ 

course  must  be  had  to  an  extraordinary  one.  y  g,         £st  ANNUA  RENOVATIO,  IBI 

4  Coke,  23.  idecimae  non  dcbent  solvi.    Where  there  is 

uni  CULPA  EST.  IBI  POENA  8UBESSE '  aJin"f»  renovation,  there  Uthes  ought 
debet.  Where  Uie  crime  is  committed,  there  j  not  to  he  paid. 

the  punishment  should  he  inflicted.  Jenlt.|  UBI  NON  E8TC0NDBNDI AUCTORITAS, 
CenL  Cas.  325.  ibl  non  est  parendi  necessitas.    Where  there 

UBI  DAMNA  DANTUR.  VICTUS  yiSF"^- i'^t^  to  oHi^'  'Savla'"'''  '"""'^  °° 
ri  in  expentis  condemnari  debet,    where  ceaslty  to  obey.  VKr.  99, 

(iaiiuiees  an-  given,  the  losing  party  should  ^g,  ^q^^  gg.^  DIRECTA  LEX. STANDUM 
be  adjudged  to  pay  the  costs  of  the  victor.  |  ^rbltrlo  Judicis,  vel  procedendum  ad  si- 
2  Inst  282;  2  Bl.  Comm.  392.  ,  ,„in,.   where  there  is-  no  direc*  Iaw,  ne 

judgment  of  the  Judge  r!Mi*:t  he  depended 


UBI  EADEM  RATIO,  IBI  IDEM  LEX. 
Where  there  Is  the  same  reason,  there  is  the 
same  law.  7  Coke.  IS;  Broom,  Leff.  Max.  (3d 
London  Bd.)  146. 

UBI  ET  DANTIS  ET  ACCIPIENTI8  TU R 
pitudo  wersstur,  non  posse  repti  dlcimus; 
euotiens  aut'em  acclplentis  turpitude  versa 
♦ur  repeti  posse.  Where  there  is  turpitude 
on  the  part  of  both  giver  and  receiver,  we 
flay  It  cannot  be  recovered  back,  but  as  often 
as  the  turpitude  is  on  the  aide  of  the  re 
celver  akme,  It  can  be  recotered  hack.  17 
662.        .  ^ 


TURW-TOifi'''''*  •'^  FORT  I  A 


(Lat.  rrtrfmi>..'-i,  i..  Jill  f^. .-,'»"  be 
base).    Everything  done  contrary  to  Justice,  I 
honesty,  modesty,  or  good  morals  is  said  to 
be  done  with  turpitude. 


upon,  or  reference  made  lo  similar  <  ases\ 

UBI  NON  EST  LEX,IBI  NON  LSTTRANS- 
gressio  quoad  mundum*  Where  there  is  do 
law,  there  is  no  transgreasten.  as  it  regards 

the  world.   4  Coke,  lb. 

UBI  NON  EST  MANIFE8TA  INJUSTITIA. 

judices  habentur  pro  bonis  virls,  et  judica- 
tunrt  pro  veritate.  Where  there  is  no  tuaui- 
fest  injustice,  the  Judges  sre  to  be  regarded 

as  honest  men.  and  their  Judgment  as  trutY 
1  Johns.  Cas.  ^N.  Y.)  ^41  Mo. 


TURPITUDO  (Lat.)  Turpitude. 

TUTA  E8T  CU8T0DIA  QUAE  8IBIMET 
ereditur.  That  guardianship  is  secure  which 
trusts  to  itself  alone.   Hob.  340. 


TUTIUS  SEMPER  E8T  ERRARE  AC- 
quietando,  quam  In  puniendo;  ex  parte  mise- 

rlcordia  quam  ex  parte  justitla.  It  is  ahvms 
safer  to  err  in  acquitting  than  punishing; 
on  the  side  of  mercy  than  on  the  side  of  Jus- 
tice.   Branch.  Prine.;  2  Hale,  P.  C.  290. 

TUTOR.  In  civil  law.  One  who  haa  been 
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UBI  NULLUM.  ETC. 


ULTRA  VISES 


Ing,  nongrammatkml,  but  aoeotding  to  popu- 
lar usage.  (hrothiB  de  Jon  Belli,  libw  S,  c. 

16.  §  2. 

UBI  NULLUM  MATRIMONIUM.IBI  NUL- 
lum  do*.  Wbere  there  le  no  maniege  there 
Is  no  dower.  Oo.  Utt  SSa. 

UBI  PERICULUM,  IBI  ET  LUCRUM  COL- 
locatur.  He  at  wbose  risk  a  thing  is,  should 
receive  the  profits  arising  from  It. 

UBI  PUGNANTIA  INTER  SE  IN  TESTA- 
mento  juberentur,  neutrum  ratum  est.  When 
two  directions  conflicting  with  each  other 
are  given  In  a  will,  neither  Is  hM  valid. 
IMS.  50. 17.  188,  pr. 

UBI  QUID  GENERALITER  CONCEDI- ' 
tur,  in  est  haec  exceptio,  si  non  aiiquid  sit 
ooffitra  Jue  fasque.  Where  a  thing  is  con- 
ceded generally,  this  exception  arises,  that 
there  shall  be  nothing  contrary  to  law  and 
right  10  Coke.  78. 

UBI  GUIS  DELINQUIT  IBI  PUNIETUR. 
*.jet  a  man  be  punished  where  he  commits  the 
ffense.  6  Goke^  47. 

UBI  RE  VERBI.   When  in  fact. 

UBI  REVERA  (Lat.)  Where  in  reality; 
where  in  truth,  or  in  point  of  fact.  Cro. 
Eliz.  645;  Cro.  Jac.  4. 

UBI  VERBA  CONJUNCTA  NON  SUNT, 
sufficit  alteratum  esse  factum.  Where  words 
arc  iisoil  (lisjunctlvoly.  it  is  sufficient  that 
either  one  of  the  things  enumerated  be  per- 
formed. Dig.  60. 17. 110.  8. 

UBICUNQUE  EST  INJURIA,  IBI  DAM- 

num  sequitur.  W^herever  thero  is  a  wrong, 
ttiere  damage  follows.    10  Coke.  116. 

UBICUNQUE  FUERIMU8  IN  ANGLIA 
(Law  Lat  Wheresoever  we  shall  be  In  Bng> 

land).  The  stylo  of  the  return  of  writs  In 
the  court  of  kings  or  tjueen's  bench;  it  be- 
ing In  theory  a  movable  court,  attendant 
upon  the  sovereign's  person.  3  Bl.  Ck>mm. 
41.  884.  See  Fleta,  Uh.  8.  c  8,  I  5;  Id.  Ub. 
8.  e.  64.  f  19. 

UDAL.  A  term  mentioned  by  RIackstone. 
as  used  in  Finland  to  denote  that  kind  of 
right  in  real  property  which  Is  called  In 
English  law  "allodial."  2  Rl.  Comm.  45.  note 
(f).  The  term  is  used  in  Orkney  and  Zet- 
land. 1  Forbes.  Inst.  pt.  8.  pp.  6,  82. 

UKAA8,  or  UKASE.  The  name  of  a  law 
or  ordinance  emanating  from  the  onr  of 
Russia. 

ULLAGE.  In  commercial  law.  Tlie  amount 
wanting  when  a  caslc.  on  being  ganged,  is 

found  only  partly  full. 

ULNA  FERREA.  The  standard  ell  of 
iron,  which  was  kept  in  the  exchequer  (or 
tile  mle  of  measnre.  Men.  AngL  ii.  888. 

ULNAQB.  AInage;  a  dnty  for  measuring 

cloth. 

ULTIMA  RATIO.  The  last  resort 


ULTIMA  VOLUNTAS  (Lat.)  In  old  Enr 
llsh  law.  Last  will;  the  last  will.  In  testa- 
mento  ttio,  in  ultima  voluntate  Sita,  in  liis 
testament,  in  his  last  wilLs  Beg.  Orlg;  S44h. 

ULTIMA  VOLUNTAS  TESTAT0RI8  EST 

perimplenda  secundum  veram  intentlonem 
suam.  The  last  will  of  a  testator  is  to  be 
fulfilled  according  to  his  true  intention.  Co. 
LitL  322;  Broom.  Leg.  Max.  (8d  London 
Bd.)  606. 

ULTIMATE  FACTS.  The  main  or  pri- 
mary facts  In  an  Issue.  The  facts  which 
prove  the  ultimate  facts  are  evidentiary 
faets  or  probative  facts.  The  ultimate  facts 
arp  to  be  pleaded,  while  the  Others  are  not, 

bf  i!:K  "evidence." 

ULTIMATUM  (Lat.)  The  last  proposition 
made  in  making  a  contract,  a  treaty,  and  the 
like;  as,  the  government  of  the  United 
States  has  given  its  ultimatum, — has  made 

the  last  proposition  it  will  makn  to  complete 
the  proposed  treaty.  The  word  also  means 
the  result  of  a  negotiation,  and  it  comprises 
the  filial  dotr  rmination  of  the  parties  OOn- 

cerned  in  the  olijci  t  in  dispute. 

ULTIMUM  8UPPLICIUM  (Lat)  The  hist 
or  extreme  punishment:  the  penalty  of  death. 

ULTIMUM  SUPPLICIUM  ESSE  MORTEM 

solam  interpretamur.  Tlu-  oa' rt-nicst  punish- 
ment we  consider  to  be  death  alone.  Dig. 
48. 18.  8L 

ULTIMUM  TEMPUS  PARIENDI  (Lat) 

The  extreme  period  of  bearinc::  the  cxtrrmp 
period  between  the  conception  and  the  birth 
of  a  ehU±  2  Staph.  Comm.  817. 

ULTIMUS  HAERE8  (Lat)  Thelastorre* 

mote  heir;  the  lord.  So  called  in  contra- 
distinction to  the  hacrcs  prodimus  and  tlie 
ikoeret  resioMor.  Dalr.  Frad.  Prop.  110. 

ULTRA.  In  Latin  phrases.  Bejond;  out- 
side of. 

ULTRA  MARE  (Lat.  b' yond  sea).  One  of 
the  old  essoins  or  excuBes  for  not  appearing 
In  court  at  the  retnm  of  proeesa.  Bracton, 

fol.  338. 

ULTRA  POSSE  NON  POTEST  ESSE,  ET 
vice  versa.  What  Is  beyond  posaibllity  can- 
not exist,  and  thf  rcvrrsc,  what  <'anQOt  OZlSt 

is  not  possible.    Wiimate.  Max.  inO.  • 

ULTRA  REPRISES.   After  deductions. 

ULTRA  VIRES  (Lat.)    The  modem  tech 
nical  designation,  in  the  law  of  corporations, 
of  acts  beyond  the  sroiie  of  their  power;-,  as 
defined  by  their  charters  or  acts  of  incorpo- 
ratitm. 

It  was  early  contended  that  a  corporation 
could  not  exceed  its  powers;  that  the  acts 
of  its  agents  beyond  the  "  barter  powers  of 
the  corporation  were  not  the  acts  of  the  cor- 
poration; bnt  It  is  now  well  settled  that 
"OOrpo  rat  ions,  like  natural  persons,  have 
power  and  capacity  to  do  wrong.  They  may, 
tn  their  dealings  and  contracts,  break  over 
the  liability  imposed  upon  them  1^  th^ 
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the  whole  number  can  do, — for  example,  a 
majority  of  the  legislature  can  pass  a  law; 
but  there  are  some  cases  in  which  unanimity 
is  required, — for  example,  a  trayerse  Jury 
oompoaed  of  twttlve  iadlTidnmlB  cannot  de> 
cido  cin  issue  submittAd  to  them  anloM  fbcgr 
are  uiianiuious. 


charters,  and  when  they  do  so,  their  exemp- 
tion from  liability  cannot  be  claimed  on  the 
nifr*'  .urouiul  that  tlifv  have  no  attributes  or 
faculties  which  render  it  possible  for  them 
tbtw  to  act"  119  Ind.  824. 

There  is  much  conflict  in  the  cases  as  to 
the  validity  of  an  ultra  l  ircs  ((intiact.  In 
some  states,  it  is  held  that,  if  the  (orpora- 
tion  had  no  authority  to  make  the  contract. 
It  Is  Told,  but  if  It  was  within  the  general 
Bcope  of  the  corporate  power,  and  the  want 
of  power  In  that  case  was  because  of  par- 
ticular facts,  it  is  valid  (43  Wis.  420;  8 
Oliio,  257) ;  wliile  in  several  states  it  is  held 
that  "the  plea  of  ultra  vires  should  not  pre- 
vail, whether  It  is  imposed  for  or  against 
th^jcorporation,  when  it  would  not  advance 
Instlee,  but,  on  the  contrary,  would  accom- 
plish a  logal  wrong  (68  N.  T.  62;  161  UL 

531  ). 

ULTR0NEU8  WITNESS.  In  Scotch  law. 
A  witness  who  offers  his  testimony  without 
being  regularly  cited.  The  objection  only 
goes  to  his  credibility,  and  may  be  removed 

by  a  citation  at  any  time  before  the  witness 
is  sworn.  Beli,  Diet.  "Kvidence." 

UMPIRAGE.  The  decision  of  an  umpire. 
This  word  is  used  for  the  Jvdgment  of  an 
umpire,  as  the  word  "award"  Is  empli^ed  to 
designate  that  of  arbitrators. 

UMPIRE.  A  person  selected  by  two  or 
more  artvltrators  who  cannot  agree  as  to 

thp  .siilijert  matter  referred  to  them,  for  the 
purpose  of  deciding  the  matter  in  dispute. 
Sometimes  the  term  is  applied  to  a  single 
arbitrator  selected  by  the  parties  them- 
selves. Kyd,  Awards,  6,  75.  77;  Caldwell, 
Abr.  :iS;  Dane.  Abr.  Index;  3  Viner,  Abr. 
93;  Comyn,  Dig.  "Arbitrament"  (F);  4  Dall. 
(U.  8.)  871,  482;  4  8oott»  N.  8.  878;  Bonv. 
Inat  Index. 

UN  NE  DOIT  PRISE  ADVANTAGE  DE 
son  tort  demesne.  One  ought  not  to  take  ad- 
vantage of  his  own  wrong.  2  And.  28.  40. 

UNA  CUM  OMNIBUS  ALMS  (Lat.  to- 
gether with  all  other  things).  A  phrase  ip 
old  conveyancing.   Hob.  175. 

UNA  PERSONA  VIX  POTEST  SUPPLERE 
vioee  duarum.  One  person  can  scarcely  sup- 
ply the  place  of  two.  4  Ooke;  118. 

UNA  VOCE  (Lat)  With  one  voice;  tinan- 
Imonily. 

UNALIENABLE.   Incapable  of  being  sold. 

Things  which  are  not  in  commerce,  as 
public  roads,  are  in  their  nature  unalien- 
able. Some  things  are  unalienable  in  con- 
sequence of  particular  provlsloDs  fn  the  law 
forbiddlPK  their  sale  or  transfer:  as,  pen- 
sions granted  by  the  government.  The  nat- 
ural rights  of  life  and  liberty  are  unalien- 
able. 

UNANIMITY  (Lat. imi«,One.^fN»'f^t»><. mind). 
The  agreement  of  all  the  persons  i  oiu  erued 
in  a  tliloK.  in  design  and  oi)i-!ion. 

Generally,  a  simple  majority  of  any  num- 
ber of  persons  is  soffldent  to  do  such  acts  as 


UNCEASESATH.  An  oath  by  relaUons 
not  to  avoige  a  relation's  death.  Bloont, 

UNCERTAINTY.  Vagoenesa  or  obwnullar 
of  language  In  written  inatmmenta. 

UNCI  A.  The  twelfth  part  of  the  Roman 
(1.1.  Dess.  Diet,  du  Dig.  "As."  The  «u  was 
used  to  express  an  integral  sum;  hence  mmtim 

for  one-twelfth  of  anything,  commonly  one- 
twelfth  ol  a  pound,  i.  e.,  an  ounce.  Id.;  2  BL 
Comm.  4M12,  note  (m). 

UNCIATERRAE  (Lat.)  This  phrase  otten 
occurs  In  charters  of  the  British  kings,  and 
denotes  some  quantity  of  land.  It  was 
twelve  modii,  each  modius  possibly  one  hun- 
dred feet  square.  Mon.  Angl.  torn.  3,  pp.  198, 
206. 

UNCIARIUS  HAERES.  In  the  Romanlaw. 

an  heir  to  one-twelfth  of  an  ertate  or  In- 
heritance. Calv.  Lex. 

UNCLAIMED  DIVIDENDS.  In  English 
bankruptcy  practice,  dividends  remaining 
unclaimed  for  five  years  are  forfeited  to  the 
Kovernment  (Bankruptcy  Act  1869,  §  1161. 
but  may.  upon  satisfactory  proof  of  right 
thereto,  be  paid  over  to  the  creditors  en- 
Ufled  (88  *  89  Yict  c  77.  |  88).  And  In 
chancery,  the  lord  chancellor  may,  under 
St  16  &  17  Vict  c.  98.  5  .S,  order  dividends 
unclaimed  for  fifteen  years  to  be  carried  to 
"the  suitors'  unclaimed  dividend  account;** 
and  these,  under  32  &  33  Vict.  c.  91,  are 
tran.sferred  to  (he  public  on  their  indemnity. 
Dividends  not  being  claimed  for  ten  years 
on  stock  In  the  Bank  of  Bngland,  tlie  atodi 
Is  forthwith  tranpf erred  to  the  gOVenuneBk 
on  the  like  indemnity.  Brown. 


UNCUTH.  In  Saxon  law.  Unknown:  a 
stranger.  A  person  entertained  in  the  house 
of  another  was,  on  the  first  night  of  his  en- 
tOTtainmeat.  ao  called.  Braeton.  foL  li4bi 

UNDE  COaNATI  (Lat.)  In  tte  civtt  law. 


UNCONSCIONABLE  BARGAIN.  A  con- 
tract which  no  man  in  his  senses,  not  under 
delusion,  would  make,  on  the  one  hand,  and 
which  no  fair  and  honest  man  would  accept, 
on  the  oth«r.  4  Bonv.  InaL  note  8848. 

UNCONSTITUTIONAL.    That  Which  U 

contrary  to  the  constitution. 

UNCORE  PRIST  (Law  Fr.  still  ready).  In 
pleading.  A  plea  or  replication  that  the 
I  party  pleading  is  still  ready  to  do  what  is 
required.  Used  in  connection  with  the 
words  tomt  tmnp9  prist,  the  wlioie  denotea 
that  the  party  always  has  been  and  still  is 
ready  to  do  what  is  required,  thus  saving 
costs  where  the  whole  cause  is  admitted,  or 
preventing  delay  where  it  is  a  replication,  if 
the  allegation  la  made  out.  8  Bl.  Oomm.  808. 
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▲  tpedw  of  the  bonorum  ptmusio  granted 
to  eoffnatet,  or  rolationi  on  the  put  of 

the  mother.  Inst.  3.  10.  l.  2;  Dig.  38.  8; 
Heinec.  Elem.  Jur.  Civ.  lib.  3,  tit  10,  8  724; 
HaHfax.  ilnal.  bk.  2.  c  11,  No.  6. 

UNDE  LEGITIMI  (Lat.)  In  the  civil  law. 
A  species  of  the  honor um  ponsessio  granted 
to  'ifjnates,  or  the  lawful  heirs.    Inst  8.  10. 

I.  2:  Dig.  88.  7;  Heinec.  Elem.  Jar.  dr.  ttb. 
3.  tit.  10,  t  728;  Hsllfaz,  AnsL  bk.  2.  c.  11. 
No.  5. 

UNDE  LIBERI  (Lat.)  In  the  civil  law. 
A  species  of  the  houorum  posstxsio  granted 
to  emancipated  children,  or  the  proper  heirs 
of  the  deceased.  Heinec.  Elem.  Jur.  Civ. 
Ub.  3,  Ut  10.  f  722;  HBltftut.  AluU.  bk.  2.  c. 

II.  No.  6:  Inst  8. 10. 1.  8;  Dig.  88.  6. 

UNDE  NIHIL  HABET.  See  'Dower." 

UNDE  VI  (Lat.  wherefrom  by  force).  In 
the  civil  law.  The  technical  name  of  that 
species  of  interdict  which  was  granted  to 
recorer  the  poaseesfon  of  an  ImmoTable 
thing  wherefrom  a  person  had  been  ejected 
by  force.  Inst.  4.  15.  6;  Heinec.  Elem.  Jur. 
dT.  lib.  4,  tit.  15.  8  1808:  1  Mftckeld.  CIm. 
Law.  2S0.  8  2B8. 

UNDE  VIR  ET  UXOR  (La*.)  In  the 
civil  law.  A  species  of  tlie  honor  um  pos.'ics- 
«fe  granted  to  a  huHhand  or  wife,  and 
by  which  they  succeeded  oai  h  other,  on 
failure  of  the  cofjnati.  Inst.  3.  10.  1.  2;  Dig. 
;'.S.  I  1  :  Heinec.  Kl'  :n.  Jur.  Civ.  lib.  3.  tit.  10, 
i  725;  Halifax.  Anal.  bk.  2,  c.  11,  No.  5. 

UNDEFENDED.  In  pleading  Without 
defense  or  denial.  Where  judgmcut  passes 
by  default  against  a  defendant,  the  lan- 
guage in  which  the  default  is  recorded  is 
that  the  defendant  '^says  nothing;  In  bar  or 
preclusion  of  the  action,  wheroby  tin  plain- 
tiff remains  therein  undefended  against  the 
said  defendant"  Archb.  Forms.  886. 

UNDER-CHAMBERLAINS  OF  THE  Ex- 
chequer. Two  officers  who  cleaved  the  tal- 
lies written  by  the  clerk  of  the  tallies,  and 
read  the  same,  that  the  clerk  of  the  pell  and 

comptrollers  thereof  might  sec  their  entries 
were  true.  They  al.so  made  searches  for  rec- 
ords in  the  treasury,  and  had  the  eostody 
of  I^mesday  Book.  Abolished. 

UNDER  LEASE.  .\n  alienation  by  a  ten- 
ant of  a  part  of  his  lease,  reserving  to  him- 
self a  reversion.  It  differs  from  an  "assign- 
ment." which  is  a  transfer  of  all  the  tenant's 
interest  In  the  lease.  3  WIls.  234:  W.  Bl. 
7(U).  And  even  a  cnriv.  yance  of  the  whole 
estate  by  the  lessee,  reserving  to  himself  the 
rent,  with  a  power  of  re^try  for  nonpay- 
ment, was  held  to  be  not  an  assignment,  hut 
an  under  lease.  Strange.  40.5.  In  Ohio  it 
has  been  decided  that  the  transfer  of  a 
part  only  of  the  lands,  though  for  the  whole 
term.  Is  an  nnder  lease.  2  Ohio.  816.  In 
KentiKky.  such  a  transfer,  on  the  contrary, 
is  considered  as  an  assignment.  4  Bibb  1 
(Ky.)  588.  Bee  "Lease."  I 


UNDER  SHERIFF.  In  English  law.  A 
person  appointed  by  the  sheriff  of  a  county 
to  perform  all  his  ordinary  duties  in  his  be- 
half. Sometimes  confounded  with  a  deputy 
sheriff,  but  the  latter  term  is  properly  ap- 
plicable to  those  whom  the  sherift  appoints 
to  execute  process  in  his  behalf,  and  who 
have  no  other  powers  than  such  as  apper- 
tain to  that  particular  duty.  1  Bl.  Comm. 
846.  note. 

UNDERTAKING.  In  the  primary  sense 
of  the  word,  an  undertaking  is  a  promise. 
In  the  old  books,  "iindertaker"  means  a 
promieor.    1  S;i:k 

"Undertaking'  is  frequently  used  in  the 
special  sense  of  a  promise  given  in  the 
course  of  legal  proceedings  by  a  party  or 
bis  counsel,  generally  as  a  condition  to  ob- 
taining some  concession  from  the  court  or 
the  opposite  party. 

UNDER  TENANT.  One  Who  holds  by  vir- 
tue of  an  underlease. 

UNDER  TUTOR,  in  Loui.siana.  In  every 
tutorship  there  shall  be  an  under  tutor, 
whom  it  shall  be  the  duty  Of  the  judge  to 
appoint  at  the  time  letters  of  tutonfhlp  are 
certified  for  the  tutor. 

It  is  the  duty  of  the  under  tutor  to  act  for 
the  minor  wbenerer  the  interest  of  the  minor 
is  In  opposition  to  the  Interest  of  the  tutor. 
Civ.  Code  I.a.  arts.  300.  30l;  1  Mart.  (La.; 
X.  S.I  i'i2:  9  Mart.  (La.*  (543;  11  La,  189; 
Poth.  des  Personnes.  partie  prem.  tit  6,  fi  6. 
art.  2.   See  "Procurator;"  "Protntor." 

UNDERTOOK.  Assumed;  promised.  This 
is  a  technical  word,  which  ought  to  l)e  in- 
serted In  pverv  declaration  of  atsumpaU 
charging  that  the  defendant  undertook  to 
perform  the  promise  which  the  founda- 
tion Of  the  suit;  and  liiis.  thougli  the  prom- 
ise be  founded  on  a  legal  liability,  or  woubl 
he  implied  In  evlden-  e  Bac.  Abr.  "Assump- 
Bit"  (F) ;  1  Chit.  PI.  N'^.  note  (p>. 

UNDERWRITER.  In  insurance.  The  party 
who  agrees  to  insure  another  on  life  or  proi>- 
erty.  in  a  policy  of  Insaraace.   He  is  also 

called  the  "insurer." 

UNDIVIDED.  Held  by  the  same  title  by 
two  or  more  persons,  whether  their  rights 
are  equal  as  to  value  or  quanUty,  or  un^ 

equal.  . 

Tenants  In  common,  joint  tenants,  ana 
partners  hold  an  undivided  right  in  their  re- 
spective properties  until  partition  has  been 
made.  The  rights  of  each  owner  of  an  un- 
divided thing  extend  over  the  whole  and 
every  part  of  it.  tofnm  in  Into,  ct  totum  in 
qualibet  parte.    See  "Per  My  et  IVr  Tout. ' 

UNDRE8  (Saxon).  In  old  English  law. 
Minors  or  persons  under  age. 

UNDUE  INFLUENCE.  Any  improper  con- 
straint, machination  or  urgency  of  persua- 
sion Whereby  the  will  of  a  person  is  over- 
powered, and  he  Is  Induced  to  act  other- 
wise  than  he  would  have  done.  It  has  bf^n 
said  to  imply  more  subtle  influence  than 
"duress"  (see  Story.  Bq.  Jar.  t  889).  but  has 
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been  held  to  Include  thrents  and  violence. 

In  which  use  It  Is  synonymous  with 
"dureBB"  (33  N.  J.  Eq.  494).  As  used  in  re- 
qpect  to  wlllt,  It  Inelndeo  duteas. 

UNQCLD.  In  Saxon  law.  An  outlaw;  a 

person  who?;p  murdpr  required  no  composi- 
tion to  be  made,  or  weregeld  to  be  paid,  by 
bis  alayor. 

UNICATAXATIO  (Lat)  In  practice.  The 
ancient  language  of  a  special  award  of  ve- 
nire, where  of  severaT  defendants  one  pleads, 
and  one  I'^ts  jtnlKriK  nt  go  by  (Iffaiilt.  whrre- 
by  the  Jury  who  are  to  try  and  assess  dam- 
ages on  tbe  Issue  are  also  to  assess  damages 
against  the  defenda&t  suffering  Judgment  by 

default.  T.oe. 

UNIFORMITY,  ACT  OF.  St.  KJ  &  14  Car. 
II.  c.  4,  whi<  h  regulates  the  terms  of  mem* 
bership  in  the  Church  of  England  id  the 
colleges  of  Oxford  and  Cambridge.  ee  St. 
9  &  10  Vict.  c.  The  act  of  uniforniKy  has 
been  amended  by  SU  35  ft  36  Vict  c  35, 
which  inter  alia  provides  a  shortened  form 
of  morning  and  evening  prayer.  llVliartott. 

UNIFORMITY  OF  PROCESS.  In  English 
law.  An  act  providing  for  uniformity  of 
IHTOcees  In  personal  actions  in  his  majesty's 
courts  of  law  at  Westminster.  2  Wm.  IV.  c. 
89  (23d  May.  1832) :  3  Chit.  St,  494. 

UNILATERAL  CONTRACT.  A  contract 
lacking  In  mutuality  of  obligation. 

■in  the  Civil  Law.  When  the  party  to 
whom  an  engagr'nient  is  made  niakeB  no  ex- 
press agreement  on  his  part,  the  contract  Is 
called  "unilateral."  even  in  cases  where  the 
law  attaches  certain  obllgatfons  to  bis  ac- 
c«»i)tance.  Civ.  Code  La.  art.  IT.'iS;  Code 
Nap.  1103.  A  loan  of  money  and  a  loan  for 
use  are  of  this  kind.  Poth.  Obi.  pt  1«  c  1,  fi 
1,  art  2;  Lee.  Elm.  1  78L 

UNINTELLIQIBLE.  That  which  cannot  be 
understood. 

When  a  law,  a  contract,  or  will  la  nnln* 
telUglble,  It  has  no  eSect  whatever. 

UNIO  (Lat.)  In  canon  law.  A  consolida- 
tion of  two  churches  into  one.  Cowcll. 

UNIO  PROLIUM  (Lat.  union  of  offspring). 
A  species  of  adoption  used  among  the  Oer* 
mans,  which  takes  place  when  a  widower 
having  children  marries  a  widow  who  also 
has  children.  These  parents  tlicn  aurcc  that 
the  children  of  both  marriages  shall  have 
the  rights  to  their  snoessirion,  as  tiu)se  which 
may  be  the  fruits  of  their  marriage.  Lec. 
Elm.  5  187. 

UNION. 

In  the  English  Poor  Law.  Two  or 

more  parishes  which  have  been  consolidated 
for  the  better  administration  of  the  poor 
law  therein. 

——In  Ecclesiastical  Law.  Two  or  more 
beneflces  which  hare  been  united  Into  one 
benefice.  Such  a  union  may  be  made  uiul.  r 
St  1  &  2  Vict.  c.  106.  passed  "to  abridge  the 
holding  of  benefices  in  plurality."  and 
amended  by  St  IS  4b  14  Vict  c  98;  and 


under  St  2S  ft  24  Vict,  c  14S, 

make  better  provision  for  the  union  of 
tiguous  beneflces  in  cities,  towns  and 
boroughs"  (in  substitution  for  St.  18  &  19 
Vict  c  127),  amended  by  St  34  ft  Vict 
c  90. 

UNITAS  PER80NARUM.  The  unity  of 
persons,  as  that  between  ImSbaBd  lod  wUt, 

or  ancestor  and  heir. 

UNITED  STATES  COURT  COMMlSSION- 
ere.   Officers,  more  properly  "OominlaaloB> 

crs  of  the  Circuit  Courts  of  the  United 
Slates,"  authorized  by  Rev.  St  U.  S.  S  627, 
to  be  appointed  by  the  circuit  court  In 
district  to  exercise  such  powers  as  may 
be  expressly  conferred  on  them  by  statatSk 
They  have  the  powers  of  committing  magla- 
trates  in  respect  to  federal  offenses  (Rsr. 
St  8  1014),  and  other  quoH  judicial  pow* 
ers. 

UNITY.  In  the  law  of  estates.  Th*-  agree- 
ment or  coincidence  of  certain  qualities  in 
the  title  of  a  Joint  estate  or  an  estate  In 
common.  It  is  the  peculiar  characteristic 
of  an  estate  in  Joint  tenancy  and  is  fourfold, 
unity  of  interest,  unity  of  title,  iinity  of 
time,  and  unity  of  possession.  In  other 
words,  joint  tenants  have  one  and  the  same 
Interest  accrninp  by  one  and  the  .same  con- 
veyance, commencing  at  one  and  tbe  same 
time,  and  held  by  one  and  the  same  undlTld- 
ed  possession.    2  Bi.  Comm.  180. 

UNITY  OF  INTEREST.  One  of  the  prop- 
erties of  a  joint  estate;  all  the  joint  tenanta 
being  entitled  to  one  period  of  duration  or 
quantity  of  interest  in  tbe  lands.  2  BL 
Comm.  181. 

UNITY  OF  POSSESSION.   This  term  la 

n.sed  to  designate  the  pos.session  by  one  per- 
son Of  several  estates  or  rights.  For  ex- 
ample, a  right  to  an  estate  to  which  an  eaas 
mentis  attached,  or  the  dominant  e?tate.  and 
to  an  estate  which  an  easement  incuml)ers, 
or  the  .servient  estate  may  become  the  prop 
erty  of  one  person,  in  which  case  the  ease- 
ment Is  extinguished.  8  Mason  (U.  8.)  ITS; 
Poph.  lOf',;  Latch,  in:?.  And  see  Cro.  Jac. 
121.  But  a  distinction  has  been  made  be- 
tween a  thing  that  has  being  by  prsBerlp* 
tion,  and  one  that  has  its  being  er  jure  «•> 
turae.  In  the  former  case,  unity  of  posses- 
sion will  extinguish  the  easement:  in  the 
latter, — for  example,  the  case,  of  a  water- 
course.— the  unity  will  not  sktlngttiSh  it 
Poth.  Contr. 

By  the  Civil  Code  of  Louisiana  (article 
801).  every  scrvitiide  is  ext inLHiislied  wlien 

the  estate  to  which  it  is  due  and  the  estate 
owing  It  an  united  In  the  ssme  hands.  Bat 

It  is  necessary  that  the  whole  of  the  two  9th 
tales  ^ould  belong  to  the  same  proprietor; 
for  if  the  owner  of  one  estate  only  acquires 
the  other  In  part  or  in  common  with  an- 
other person,  oonfusiosi  does  not  take  eOeet 
See  "Merger.*' 

UNITY  OF  SEISIN.    The  condition  which 
exists  where  a  person  seised  of  land  which 
Is  subject  to  an  easement  pro/It  a  prendre, 
I  or  similar  right,  also  bsoomes  ssised  of  ths 
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land  to  which  the  easement  or  other  right  Is 
snimed.    Th*-  term  is  usually  applied  to 
CMBB  Where  the  seisin  Is  that  of  a  tenant  in  , 
fee  simple,  and  Is  eonally  Ugh  or  predumble  | 

In  both  piocps  of  land,  so  that  the  easement 
or  other  right  is  extinguished  by  the  unity  of 
aelatn. 

UNITY  OF  TIME.  One  of  the  essential  | 

properties  of  a  Joint  estate:  the  estates  of 
the  tenants  being  vested  at  one  and  the  same 
period.  2  Bl.  Comm.  181. 

UNITY  OP  TITLE.  One  of  the  essentials 

of  a  Joint  estate;  the  estate  of  all  the  ten- 
aiitti  Ijt'i!;^  <  icated  hy  otic  and  tlie  .same  ai-t. 

UNIUS  OMNINO  TESTIS  RESPONSIO 
non  audiatur.  Let  not  the  ovidonee  of  oiw 
witness  be  heard  at  all.  Code,  4.  20.  9;  3  Bl. 
Comm.  370. 

UNIUSCUJUSQUE  CONTRACTUS  INITI- 
urn  spectandum  est,  et  causa.  The  beginning 
and  cause  of  every  contract  must  be  con- 
sidered. Dig.  17.  1.  8;  Story,  Ballm.  9  56. 

UNIVERSAL  AGENT.  One  who  is  ap- 
pointed to  do  all  the  acts  which  the  princi- 
pal can  personally  do,  and  which  he  may 
lawfully  delegate  the  power  to  another  to  do. 
Snt-h  an  agency  may  potentially  exist,  hut  It 
must  be  of  the  rarest  occurrence.  Story, 
Ag.  18. 

UNIVERSAL  LEGACY.   In  civil  law.  A 

testamentary  disposition  by  whirh  the  tes- 
tator gives  to  one  or  several  persons  the 
whole  of  the  property  which  he  leaves  at  his 
decease.  Civ.  Code  La.  art  159!);  Civ.  Code 
art  1008;  Poth.  Donatlona  Teatamenti^res, 
c.  2,  sec.  1,  8  1. 

UNIVERSAL  PARTNERSHIP.  The  name 
of  a  q»eelea  of  partnership  by  which  all  the 
partners  agree  to  put  In  common  all  their 

propoity,  imi  (i:  rstin:  in  bonoruw.  not  only 
what  they  then  have,  but  also  what  they 
shall  acquire.  Poth.  dn  Contr.  de  Societo. 
note  29. 

UNIVERSAL  REPRESENTATION.  In 

Scot*  h  law.  Tlie  heir  universally  represents 
his  anceylor,  i.  c.  is  responsible  for  his 
debts.  Originally,  this  responsibility  extend- 
ed only  to  the  amount  of  the  property  to 
whirh  he  sur<  epdrd:  hut  afterwards  o'rtain 
acts  on  part  of  the  hfir  were  held  sutTlcienf 
to  make  hitn  liahle  for  all  the  debts  of  the 
ancestor.   Bell.  DicL  "Passive  Titles." 

UNIVERSALIA  SUNT  NOTIORA  SINGU- 

laribus.  Things  universal  are  better  known 
than  things  particular.   2  RoUe.  294;  2  C 

Kol).  Adm.  204. 

UNIVERSITAS  (LaL)  In  the  civil  law.  A 
corporation  aKgrenite.  Dig.  3.  4.  7.  Llteral- 
ly,  a  whole  formed  out  ot  many  Individuals. 

1  Bl.  Comm.  4'>9. 

UNIVERSITAS  FACTI  (Lat)  In  the  civil 
law.  A  plurality  of  corporeal  tbtnga  of  the 
same  kind,  which  are  regarded  as  a  whole; 


e.  g.,  a  herd  of  cattle,  a  stock  of  goods.  1 
Mackeid.  CIt.  Law,  154, 1 149;  Inst.  2.  20. 18. 

UNIVERSITAS  JURIS  (Lat)  In  civil  law. 

A  quantity  of  things  of  various  kinds,  cor- 
poreal and  Ineorportal.  taken  together  as  a 
whole,  e.  g.,  an  estate.  It  is  used  in  contra- 
distinction to  universitat  facti,  which  is  a 
whole  made  up  of  corporeal  units.  Mackeid. 
Civ.  Law,  1 149. 

UNIVERSITAS  RERUM  (Lat.)  In  civil 
law.  Several  tbiuKH'  not  mechanically  unit- 
ed, but  Whldl,  taken  together,  in  some  legal 
respects  are  regarded  as  one  whole.  Mack* 
eld.  Civ.  Law.  §  149. 

UNIVERSITAS  VEL  CORPORATIO  NON 

dicitLir  ^liquid  facerc  nisi  id  sit  collegialiter 
deiiberatum,  etiamsi  major  pars  id  faciat. 
An  university  or  corporation  Is  not  said  to 
do  anything  unless  it  be  deliberated  upon 
colI^(lately,  although  the  majority  should  do 
it  Dav.  48. 

UNIVERSITY.  The  name  ^'iven  to  certain 
societies  or  corporations  which  are  semina- 
ries of  learning  where  youth  are  sent  to 

finish  their  education.   Among  the  r!vilians» 

by  this  term  is  understood  a  corporation. 

UNIVERSITY  COURT.  See  'ChanceHors' 
Courts  In  the  Two  Universities." 

UNIVERSUS  (Lat)   The  whole;  all  to- 
gether.  Calv.  Lex. 
 In  Old  English  Law.   The  whole;  all. 

riiii  rrsitdh  n)    i  rslriini    st  irr    v"! ii  a' rs.  we 

Will  that  all  of  you  know.  Cart  Couf.  49  Hen. 
III. 

UNJUST.  That  which  Is  done  against  the 

perfect  rights  of  another;  that  which  is 
apainst  the  established  law;  that  which  Is 
opposed  to  a  law  which  is  the  test  of  right 
and  wrong.  1  TouUier.  Dr.  Civ.  tit  prel. 
note  5;  Aust  Jur.  276,  note;  Lec  Elm.  } 
t080. 

UNKOUTH.  Unknown.  The  law  French 
form  of  the  Saxon  "uncouth,"  or  "uncuth." 
Britt  c.  12. 

UNLAQE  (Saxon,  from  tm.  v  n  i:.  and 
lag,  Iaw>.  An  unjust  law.  LL.  Ueu.  I.  c. 
34.  84;  Cowell. 

UNLARICH.  In  old  Scotch  law.  That 
which  is  done  without  law  or  against  law. 

Spelinan. 

UNLAW.  In  Scotch  law.  A  witness  was 
formerly  Inadmissible  who  was  not  worth 

the  king's  unlaw,  i.  e..  the  cum  of  €10  Scots, 
then  the  common  flue  for  absence  from  court 
and  for  small  delinquencies.  Bell,  Diet 

UNLAWFUL.  That  to  which  the  law  ts 
opposed.  It  is  not  strictly  synonymous  with 
"Illegal."  though  so  «sed  quite  often,  "fl- 
]*fral"  means  positively  forbidden,  while 
"unlawful"  may  include  things  which  are 
immoral,  or  agidnst  public  policy.  Sweet 

UNLAWFUL  ASSEMBLY.  In  criminal 
law.  A  disturbance  of  the  public  peace  by 
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three  or  more  persons  who  meet  together 

with  an  Intfiit  mutually  to  assist  each  othi  r 
in  the  execution  of  some  unlawful  enter- 
prise of  a  private  nature,  with  force  and  vi 
olenoe.  If  they  move  forward  towards  its 
execution,  it  Is  then  a  rout;  and  If  they  ar- 
tually  exi  r  tiff  tln'lr  (l<'slKn.  it  amnuiits  lo 
a  riot.  4  Ul.  Comm.  I4h;  l  Kuhs.  Crimes, 
254;  Hawk.  P.  C.  <.  C').  §  9;  Coniyn.  Dig. 
"Fordhle  Bntry"  (O  10):  Viner.  Ahr.  "Ri- 
Ott,  etc."  (A). 

UNLAWFULLY.  In  plead. ng.  This  word 
la  frequently  used  in  indictments  In  the  de- 
flcriptlon  of  the  offense.  It  Is  necewary 
when  the  crime  did  not  exist  at  common 

law.  and  wiwii  a  .staliite.  In  dosi  rililuK  an  of- 
feni^o  whii  h  it  creates,  uses  the  word  (  1 
Moody.  Cr.  Cas.  339);  but  it  is  unneceeeary 
whenever  the  crime  existed  at  common  law 
and  is  manifestly  illosal  (1  CMt.  Trim.  Law. 
•241;  Hawk.  bk.  2.  c.  2'.  5  0''.;  2  Uolir,  Ahr. 
82:  I3ac.  Abr.  "Indictment"  (G  1);  1  ill. 
199;  2  III.  120. 

UNLIQUIDATED  DAMAGES.  Such  dam- 
ages as  are  unapcrrtaincd.  In  t;>'i'cral.  sii  li 
damages  cannot  be  set  off.  No  interest  will 
be  allowed  on  unliquidated  damages.  1 
Bout.  IdbL  note  1108. 

UNNATURAL  OFFENSE.  Sodomy  or  bug- 
gery. 

UNO  AB8URD0  OATO,  INFINITA  SE- 
quuntur.  One  absurdity  being  allowed,  an 
Inflnlty  follow.  1  Coke,  102. 

UNO  ACTU  (Lat)  In  a  single  act;  by  one 
and  the  same  act 

UNO  FLATU  (Lat.)  In  one  breath.  3  Man. 
ft  G.  45.  Uno  ftatu,  et  uno  intuitu,  at  one 
breath,  and  In  one  view.  8  Story  (U.  S.) 
604. 

UNGUES  (Law  Fr.)  Still;  yet.  This  bar- 
barous word  is  frequently  used  in  pleas,  as 
ne  unque9  aectttor,  ne  ungues  guardian;  ne 
unquet  accouple;  and  the  like. 

UNQUES  PRIST  (LawFr.)  Alwaysready. 

The  same  as  "uncore  priit." 

UNSEATED  LAND.   Wild  or  unoccupied 

land.    See  "Seated  Lands." 

UNSEAWORTHY.   See  "Seaworthiness." 

UNSOLEMN  WAR.  That  war  which  is  not 
carri«*d  on  by  the  hiKhest  jiowor  in  the 
siaT>'s  !i"t  Wei  ll  whirl)  it  exist  s,  aiui  which 
laclis  the  formality  of  a  declaration.  Gro- 
tlus  de  Jure  Belli,  et  Pac.  lib.  1,  c.  3.  i  4. 
A  formal  decMaration  to  enemy  Is  now  dis- 
used, iiut  tluM-e  must  be  a  formal  public  ai-t 
proccedinK  from  the  competent  source.  With 
us,  it  has  been  said,  it  must  be  an  act  of 
congrwss.  1  Kent,  Comm.  66;  1  Hill  (N.  T.) 
409.  See  '^ar." 


eral  statutes,  and  sometimes  lndlscrlmlnato> 

ly  used,  to  sletiify  not  only  "lunacy."  which 
is  periodical  madness,  but  also  a  permanent 
adventitious  insanity,  as  distinguished  from 
idiocy.  1  Ridg.  Pari.  Caa.  618;  3  Atk.  171. 

The  term  "unsound  mind'*  seems  to  bare 
lifen  used  in  those  statutes  in  the  Fame 
sense  as  "insane;"  but  they  have  been  said 
to  import  ^at  the  party  was  in  some  such 
state  as  was  contradistinguished  from  idio- 
cy and  from  lunacy,  and  yet  such  as  made 
him  a  proper  subject  of  a  commission  to 
inquire  of  Idiocv  and  luna'  v.  Shelf.  Lun. 
6;  Ray.  Mod.  Jur.  prel.  $  8;  8  Ves.  •.»;;  12 
Ves.  447;  19  Ves.  286;  1  Beck.  Med.  Jur. 
573:  Cooper.  Ch.  Cas.  108*.  2  Madd.  Chanc. 
Prac  731.  732. 

U  NTH  RIFT.  A    person  of  outrageous 

prodigality. 

UNUMQUODQUE  EODEM  MODO  QUO 
co'ligatum  est  dissolvitur.  In  the  same  man- 
ner in  which  anything  Is  bound,  it  Is  loos^ 
ened.   2  Rolle.  39. 

UNUMQUODQUE  EST  ID  QUOD  EST 
principaliua  In  Ipso.  That  which  is  the  prin- 
cipal part  of  a  thing  Is  the  thing  Itself.  Hob. 
123. 

UNUMQUODQUE  LIGAMEN  DISSOLVI- 
tur  eodem  ligamine  quod  ligatur.  Every  ob- 
ligation is  dissolved  in  the  same  manner  In 
which  it  is  contracted.    12  Barb.  (N.  Y.) 

r^cr,.  3-r.. 

UNUMQUODQUE  PRINCIPORUM  EST 
sibimetlpsi  fides;  et  persplcua  vera  non  sunt 
probanda.  Every  principle  Is  Us  own  evl- 
rlence.  and  plain  truths  are  not  to  be  proved. 
(  o.  Lltt.  11;  Branch,  Prlne. 

UPLIFTED  HAND.  When  a  man  accused 
of  a  crime  is  arraigned,  he  is  required  to 
raise  his  hand,  probably  in  order  to  identify 
th<  II.  rson  who  pleads.  Pt-rhaps  for  the 
same  reason,  when  a  witness  adopts  a  par- 
tlcular  mode  of  taking  an  oath,  as.  when  he 
does  not  swear  upon  the  Rospel.  but  upon 
Almighty  God.  he  Is  requested  to  hold  up  his 
hand. 

UPPER  BENCH.   The  king's  bench  was 

so  called  during  Cromweirs  protectorate, 
when  Rolle  was  chief  Justice.  3  Bl.  Comm. 
202. 

UPSET  PRICE.  In  sales  by  auctions,  an 
amount  for  which  property  to  be  sold  is 
put  up,  so  that  the  first  bidder  at  that  price 
is  declared  the  buyer.  Wharton. 

UP8UN.   In  Scotch  law.   Between  the 

hours  of  sunrise  and  sunset.  Poinding  must 
l)e  executed  with  "upsun"  (i.  e.,  while  the 
sun  is  up).  1  Forbes,  Inst  pt  S,  p.  82. 


URBAN. 

bouses. 


Relating  to  a  city;  relating  to 


UNSOUND  MIND,  or  UNSOUND  MEM- 
ory.  These  words  have  been  adopted  in  sev- 


URBAN  SERVITUDES.  Servitudes  at- 
I  tached  to  an  urban  estate,  such  as  the  right 
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of  support,  of  drip,  of  drain,  etc.  3  Kent, 
Ooanm.  486. 

URB8  (Lat.)   In  clyil  law.  A  waHed  city. 

Often  used  for  civiiaa.  Ainsworth.  It  is  the 
same  as  upjjidum,  ouiy  larger.  Urbs,  or 
urbs  auira.  nifant  Rome.  Uu  CaiiKo.  In  the 
case  of  Rome,  urbs  included  the  suburbs. 
Dig.  50.  16.  2.  pr.  It  is  derived  from  vrfrum, 
a  part  of  the  plotjRh  by  which  the  walls  of 
a  city  are  tirst  marived  out.  Ainsworth. 

URE  (Normau-Frencb;  from  Lat.  opera,  a 
work).  "Operation"  or  "effect."  To  put  in 
ore,  therefore,  is  to  put  In  operation.  See 

St.  13  Eliz.  c.  2.  5  1. 

USAGE.  Lung  and  uniiorm  practice.  In 
it.s  most  extensive  meaning,  this  term  in- 
cludes "custom"  and  "prescription,"  though 
It  differs  from  them.  In  the  narrower  sense, 
it  is  applied  fo  the  Iiahitp,  modes,  and  course 
of  dcaliiiK  wliich  are  observed  in  trade  gen- 
erally, a.s  to  all  mercantile  transactions,  or 
to  some  particular  branches  of  trade.  See  9 
Wend.  (N.  T.)  849. 

USANCE.  In  commercial  law.  The  time 

which,  by  usage  or  custom,  is  allowed  in  cer- 
tain countries  for  the  payment  of  a  bill  of 
exchange.  Poth.  Contr.  du  Change,  note  15. 

USE.   A  confidence  reposed  In  another, 

who  wa.s  made  tenant  of  the  land,  or  terre 
tenant,  that  lie  would  dispose  of  the  land 
according  to  the  intention  of  the  cestui  que 
ftse,  or  him  to  whose  use  it  was  granted,  and 
sntfer  him  to  talte  the  profits.  Plowd.  352; 
(lilb.  Use.^,  1;  line.  Law  Tr.  l.'.D.  ."Of.;  Cor- 
nish, Uses.  13;  1  Fonbl.  Eq.  363;  2  Fonbl. 
Eq.  7;  Saunders.  Uses,  2;  Co.  Litt.  272b;  1 
Coke,  121;  2  Bl.  Comm.  328;  2  Bouv.  Inst, 
note  1885  et  seq. 

A  right  ia  one  person,  called  the  cestui  que 
use,  to  take  the  profits  of  land  of  which 
another  has  the  legal  title  and  possession, 
together  with  the  duty  of  defending  the 
same,  and  of  making  estates  thereof  accord- 
ing ti)  the  (liri'i'i ion  of  the  rrstut  Que  usr. 

Uses  were  derived  from  the  fidei  commissa 
of  the  Roman  law.  It  was  the  duty  of  a 
Roman  magistrate,  the  praetor  fldei  commis- 
aarius,  whom  Bacon  terms  the  particular 
chancellor  for  uses,  to  enforce  the  observ- 
ance of  this  confidence.  Inst.  2.  23.  2.  They 
were  introduced  into  England  by  the  eccle- 
J«laf5tic.s  in  the  reign  of  Edward  III.,  before 
1377,  for  the  purpose  of  avoiding  the  stat- 
ule.s  oi'  nioitinaiii.  and  the  clerical  chancel- 
lors of  those  times  held  them  to  be  fulei 
commissa,  and  binding  In  con8cien(  e.  To 
obviate  many  inconveniences  and  difficulties 
which  had  arisen  out  of  the  doctrine  and 
intro(Iuc(i<)!i  of  uses,  the  statut<>  of  27  Henry 
VIII.  c.  lu.  commonly  called  the  "Statute  of 
Uses,"  or,  in  conveyances  and  pleadings,  the 
statute  for  transferring  uses  into  posses- 
sion, was  ras.sed.  It  enacts  that,  "when  any 
per.«on  shall  be  seised  of  lands,  etc.,  to  the 
use,  confidence,  or  trust  of  any  other  per- 
son or  body  politic,  the  person  or  corpora- 
tion entitled  to  the  use  in  fee  simple,  fee 
tail,  for  life,  or  years,  or  otherwise,  shall 
from  thenceforth  stand  and  be  seised  or  pos- 


sessed of  the  land,  etc.,  of  and  in  the  like 
estate  as  they  have  in  the  use.  trust,  or  con- 
fidence, and  that  the  estates  of  the  persons 
so  seised  to  the  uses  shall  be  deemed  to  be 

in  him  or  them  that  have  the  use,  in  such 
quality,  manner,  form,  and  cund>tion  as  tliey 
had  before  In  the  use."  The  statute  thus 
executes  the  use, — that  Is,  it  conveys  the 
possession  to  the  use.  and  transfers  the  use 
to  the  possession,  am!,  in  this  manner,  mak- 
ing the  cestui  que  use  complete  owner  of  the 
lands  and  tenements,  as  well  at  law  as  in 
equity.  2  Bl.  Comm.  333:  1  Saund.  254. 
note  6. 

.\  modern  use  has,  tliercfore,  bei-n  (bTined 
to  be  au  estate  of  right  which  is  acquired 
through  the  operation  of  the  statute  of  27 
Henry  VIII.  c.  10;  and  which,  when  it  may 
take  effect  according  to  the  rules  of  the  com- 
mon law.  Is  called  the  "legal  estate,  "  and, 
when  it  may  not,  is  denominated  a  "use," 
with  a  term  descriptive  of  Its  modification. 
Cornish,  Uses,  S.'), 

The  common  law  judges  decided,  in  the 
construction  of  this  statute,  that  a  use  could 
not  be  raised  upon  a  use  (Dyer,  155  lAJ), 
and  that,  on  a  feoffment  to  A.  and  his  heirs 
to  the  use  of  H.  and  his  heirs  in  trust  for 
C.  and  his  heirs,  the  .statute  executed  only 
the  first  use,  and  that  the  secf)ii(l  was  a  mere 
nullity.  The  Judges  also  held  that,  as  the 
statute  mentioned  only  such  persons  as  were 
seised  to  the  use  Of  others,  it  did  not  ex- 
tend to  a  term  of  years,  or  other  chattel  in- 
terests, of  which  a  termor  is  not  seised,  but 
only  possessed.  Bac.  Law  Tr.  335;  Poph. 
76;  Dyer,  869;  2  Bl.  Comm.  336.  The  rigid 
literal  constrtution  of  the  statute  by  the 
courts  of  law  again  opened  the  doors  of  the 
chancery  courts.  1  Hadd.  Chaac.  Prae.  448, 
4&0. 

Uses  and  trusts  are  often  spoken  of  to- 
gether by  the  older  and  some  modern  writ- 
ers; the  distinction  being  those  trusts  which 
were  of  a  permanent  nature,  and  required 
no  active  duty  of  the  trustee,  being  called 
"uses;'*  those  In  which  the  trustee  had  an 
active  duty  to  perform,  as,  the  payment  of 
debts,  raising  portions,  and  the  like,  being 
called  "special  "  or  "active"  trusts,  or  simply 
"tnists."    1  Spence.  Eq.  Jur.  448. 

For  the  creation  of  a  tise.  a  consideration 
either  valuable,  :is  iiinncy.  or  good,  as  rela- 
I  tionship  in  ( ertaln  degrees,  was  necessary. 
Crompt.  4!tb;  3  Swanst.  r.:»l  :  7  Coke,  40; 
I'lowd.  298;  17  Mass.  257;  4  N.  H.  229.  3»7; 
11  Johns.  (N.  V.)  210.  See  "Resulting  Use.** 
The  property  must  li;ive  been  i/i  esse,  and 
such  that  seisin  could  be  given.  Crabb,  Real 
Prop.  S9  1610-1612:  Cro.  Elix.  401.  Uses 
were  alienable,  although  in  many  respects 
resembling  choses  in  action,  which  were  not 
assignable  at  common  law.  Cornish.  Uses, 
19;  2  Bl.  Comm.  331.  When  once  ra!  1  it 
might  be  granted  or  devised  in  fee.  i  (  lil, 
for  life,  or  for  years.  1  Spence.  Eq.  Jur. 
455. 

The  effect  of  the  statute  of  uses  was  much 
restricted  by  the  construction  adopted  by 
the  courts.  It  practically  resulted,  it  has 
been  said,  in  the  addition  of  these  words,  "to 
the  use."  to  every  conveyance.  Williams, 
Real  Prop.  188.  The  Intention  of  the  stat- 


Digitized  by  Google 


USE  AND  OCCUPATION  (938) 


U8UCAPIO,  £TC. 


ute  was  to  destroy  the  estate  of  the  feoffee 

to  usf.  and  to  truns^fi  r  it  liy  the  very  act 
which  createil  it  to  the  (  tsiui  yuc  use,  as  if 
the  aelaln  or  estate  of  the  feoffee,  together 
with  the  use,  had.  uno  flatu,  passed  from  the 
feoffor  to  tho  vvntui  que  use.  A  very  full 
ami  1  i.  ar  aci  ouiit  of  th»'  history  and  pre-iont 
condition  of  tlie  law  of  uses  is  given  by 
Professor  Washburn  (2  Real  Prop.  91-156), 
which  Is  of  particular  value  to  the  American 
student.  Consult,  also,  Spence,  Eq.  Jur.; 
Cornish.  Uses;  Bac.  Law  Tracts;  Oreenl. 
Cruise,  Dig. 
Classification: 

(1)  A  springing  use  is  one  limited  to  arise 
on  a  future  event,  where  no  precedinp  estate 
is  limlte<l.  and  which  does  not  take  •  ffrrt  in 
derogation  of  any  other  interest  than  that 
of  the  grantor. 

(2)  A  shifting  use  is  one  which  takes  ef- 
fect in  derogation  of  some  other  estate,  and 
Is  cither  limit*  t!  l>y  th*  d<  < d  by  whii  h  it  is 
created,  or  authorized  to  be  created  by  some 
one  named  In  th«  deed. 

(3)  A  com  indent  use  fa  one  limited  to  take 
effect  Bs  a  remainder. 

(4)  KesnltinK  use.  Where  the  use  re- 
turns to  the  person  who  raised  it  because 
of  impossibility  of  execution  or  by  expira- 
tion, it  is  sometimes  called  a  "reaulting 
use."    2  m.  ronini.  335. 

 In  Civil  Law.    A  viKht  of  rereivinK  ho 

much  of  the  natural  profits  of  a  thing  as  is 
neceeaary  to  daily  saatenance.    It  differs 
from  "usufruct."  which  is  a  right  not  only 
to  use,  but  to  enjoy.    1  Browne.  Civ.  Law,  . 
184;  Lec.  Elm.  if  414.  416. 

USE  AND  OCCUPATION.   The  character 

of  the  holding  of  another's  land  where 
there  is  no  lease;  also  the  name  of  an  ac- 
tion of  ti.s.su  mpsit  by  which  a  TOOOTery  is 

had  for  use  nnd  orcupation. 

USEE.  A  person  for  whose  use  a  suit  is 
brought  See  24  MIsa.  77. 

USER.  The  actual  exercfse  of  a  franchise 

or  incorporeal  hereditament.  User  of  a 
corporate  franchise  is  an  acceptance  there- 
of; or  nonuaer  may  be  a  cause  for  dissolu- 
tion. An  eaaemeat  may  be  prescribed  upon 
user  continued  for  the  required  time  ad- 
v<  IS.'  to  the  owner  of  the  land.  Nonuser 
with  intent  to  abandon  extinguishes  a  pre- 
Bcrlptlve  easement. 

USER  DE  ACTION  (Law  Pr.)  In  old  prac- 
tii  r>.   The  pursuing  or  bringing  an  action. 

Cowell. 

USES  TO  BAR  DOWER.  When  a  convey 
ance  of  land  Is  made  in  Bngland  to  a  per 

son  who  .was  married  to  his  present  wife  on 
or  before  the  first  of  Januarv.  IS.U.  and 
he  \vish»-s  to  pit  vent  her  right  to  dower 
from  attaching  to  the  land,  it  is  conveyed 
to  the  following  uaea:  (1>  To  sucB  uses  as 
the  purchaser  shall  appoint;  (2)  in  default 
of  appointment,  to  the  use  of  him  and  his 
a8.«^iKns  during  his  life;  Oi  In  the  event 
of  the  determination  of  that  estate,  by  for- 
feiture or  otherwiae.  In  his  lifetime,  to  the 
use  of  a  trustee  during  the  life  of  the  imr* 


chaser,  in  trust  for  him:  with  (4>  an  ulti- 
mate limitation  to  his  heirs  and  assigns 
forever.  By  this  means,  the  purchaser  has 
a  full  power  of  alienation,  without  having 

a  greater  estate  In  possession  than  an  es- 
tate for  life,  to  which  the  wife's  dower  does 
not  attach,  and  the  internu'diate  estate  of 
the  trustee  prevents  the  remainder  in  fee 
simple  from  vesting  in  the  purchaser  In  pos* 
session,  and  so  becomfnp  liable  to  dower, 
by  a-  y  accidental  merger  of  the  life  estate. 
See  Williams.  Heal  Proii.  305.  and  Append. 
(H).    See.  also.  "Dower." 

USHER.  This  word  is  said  to  be  derived 
from  hui»9ier^  and  Is  the  name  of  an  Inferior 
nmi  rr  In  some  English  courts  of  law.  Archb. 

l^rac.  25. 

USHER  OF  THE  BLACK  ROD.  The  gen- 
tleman usher  of  the  bla*  k  rod  is  an  ofUcer  of 
the  bouse  of  lords  appointed  by  letters  pat- 
ent from  the  crown.  His  duties  are,  by  him- 
self or  deputy,  to  drsire  the  attendance  of 
the  commons  in  the  house  of  peers  when  the 
royal  assent  is  given  to  bills,  either  by  the 
queen  or  king  in  person  or  by  conunission, 
to  execute  orders  for  the  commitment  of 
persons  guilty  of  brearh  of  privllepe.  and 
also  to  assist  in  the  iutrodnctlon  of  peers 
when  they  take  the  oaths  and  their  seats. 
May.  Pari.  I  aw;  Brown. 

USO.  In  Spanish  law.  Usage;  that  which 
arises  from  certain  things  which  men  say 
and  iln  and  practice  uninterruptedly  for  a 
great  length  of  time,  without  any  hindrance 
whatever.  Las  ParUdas.  pt.  1.  tit  2.  lib.  1. 

USQUE  (Lat.)  Up  to;  until. 

USQUE  AD  MEDIUM  FILUM  VIAE  (Lat.) 

To  the  middle  thread  of  the  way.  See  "Ad 
Medium  Fllum;"  7  Gray  (  Mas.s. )  22.  24. 

USUAL  COVENANTS.  The  usual  cove- 
nants expressed  in  a  deed  are  "seisin"  or 

"rlsht  to  convey,"  "quirt  enjoyment."  "fur- 
ther assurance."  "warranty."  and  "against 
incumbrances."  In  a  lease,  the  covenant  of 
quiet  enjoyment  is  the  only  one  that  is 
always  usual,  the  question  being  deter- 
mined by  cin-umstances  and  the  custom  of 
a  locality.  Rawle.  Cov.;  Tayl.  Latidl.  &  Ten. 
S  45. 

USUAL  TERMS.  A  phrase  in  the  < oni- 
mon-law  practice,  which  meant  pleading  is- 
suably,  rejoining  (tratis.  and  taking  short 
notico  of  tria'.  When  a  d'T-'iulant  obtained 
further  time  to  plead,  these  were  the  terms 
usually  Imposed. 

USUARIUS  ri^at.)   In  the  civil  law.  One 

\vh«i  had  the  mere  use  of  a  thinj?  be]onj?lng 
to  another  for  the  purpose  of  supplying  his 
daily  wants;  a  usuary.  Dig.  7.  8.  10.  pr.; 
Calv.  Lex. 

USUCAPIO  CONSTITUTA  EST  UT  ALI- 
quis  lltium  finis  esset.  Prescription  was 
1  instituted  that  there  mlpht  be  an  end  to 
litigation.  Dig.  41.  10.  5;  Broom.  Leg.  Max. 
(8d  London  Ed.)  801.  note;  Wood,  Civ.  Law 
(8d  Bd.)  128. 
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U8UCAPTI0N.  In  civil  law.  The  man- 
ner of  acquirinK  property  In  things  by  the 
lapse  of  time  required  by  law. 

It  differs  from  "prescription, "  wbich  has 
the  same  sense,  and  means,  in  addition,  the 
manner  of  acquiring  and  losing,  hy  the  ef- 
fect of  time  regulated  by  law.  all  sorts  of 
rights  and  actions.  Merlin,  Repert.  "Pre- 
scription;" AyUffe,  Pand.  320;  Wood,  Inst. 
166;  Lec.  Elm.  S  437;  1  Browne,  CW.  Law, 
SM.  note;  Vattel,  bk*  2.  c  2.  S  140. 

USUFRUCT.  In  civil  law.  The  right  of 
enjoying  a  tiling  tbe  property  of  wliicli  is 
vested  In  another,  and  to  draw  from  the 

same  all  the  profit,  utility,  and  advantage 
which  it  may  produce,  provided  it  be  with- 
out altering  the  .substanie  of  the  thing. 

Perfect  usufruct  is  of  things  which  the 
vsufmctnary  can  enjoy  without  altering 
their  substance,  though  their  substance  may 
be  diminished  or  deteriorated  naturally  by 
time  or  l)y  the  use  to  which  th'-y  are  applied; 
as,  a  house,  a  piece  of  land,  animals,  furni- 
ture, and  other  movable  ellecta. 

Imperfect  or  qua.ii  usufruct  is  of  things 
which  would  be  useless  to  the  usufructuary 
if  he  did  not  consume  and  expend  them  or 
change  the  substance  of  them;  as,  money, 
grain,  liquors.  In  thte  case,  the  alteration 
may  take  place.  Civ.  Code  La.  art.  525  et 
seq.:  1  Drowne,  Civ.  Law,  184;  Poth.  Tr.  du 
Douaire,  note  104;  Ayliffe.  Pand.  319;  Poth, 
ad  Pand.  torn.  6,  p.  91;  Lec.  Elm.  {  414; 
Inst  Hb.  2,  tit  4:  Dig.  Ub.  7,  tit  1.  lib.  1; 
Code.  Ub.  8.  tit  88. 

USUFRUCTUARY.  In  civil  law.  One  who 
has  the  right  and  enjoyment  of  a  usufruct. 

Domat.  with  his  usual  clearness,  points 
out  the  duties  of  the  usufructuary,  which 
are  to  make  an  Inventory  of  the  things  sub- 
ject to  the  URufrnct.  in  the  preseiii  i'  of  those 
having  an  interest  in  thenj;  to  give  security 
for  their  restitution  when  the  usufruct  shall 
be  at  an  end;  to  take  good  care  of  the 
things  subject  to  the  usufruct:  to  pay  all 
taxes  and  claims  which  arise  while  the  thing 
is  in  his  possession  as  a  ground  rent,  and  to 
keep  the  thing  in  repair  at  his  own  expense. 
Lois  Civ.  llv.  1.  Ut  11,  §  4.  See  "Estate  for 
Ufe." 

U8UFRUIT.  In  the  French  law.  the  same 
as  the  usufruct  of  the  ESngUsh  and  Roman 

law. 

USURA  (Lat.  from  umn,  use).  In  the  civil 
law.  Money  given  for  the  use  of  money; 
Interest.    Dig.  no.  is,  12L    Commonly  used 

in  the  plural,  usurur.    Dig.  22.  1. 

Uxiira  veittrsinia,  tisnrar  ((■ntcsi )nni'  or 
usurae  aasef,  twelve  per  cent,  per  annum,  or 
one  per  cent,  monthly.  The  highest  rate  of 
interest  allowed  before  the  time  of  Justinian. 
2  Bl.  Comm.  4t;2.  and  note  (m);  ITalifax. 
Anal.  bk.  2,  c.  15.  No.  6;  Calv.  Lex. 

Vsurae  deunce*,  eleven  per  cent.  2  BI. 
Comm.  ubt  supra. 

Vsuroe  ftrrtanrcs.  ten  per  cent.  Id. 

Vsurae  (itnlrantes,  nine  per  cent.  Id. 

Vsurae  be.ises,  eight  per  cent.  Id. 

VBurae  teptunce*,  seven  per  cent  Id. 

Uwroe  «emie«e«,  six  per  cent  Id. 


Vsurae  guincuncet,  five  per  cent.  Id. 

Usurae  quadrantes,  four  per  cent.  This 
was  the  rate  established  by  .lu.stinian.  Id. 

Vsurae  trientes,  three  per  cent.  Id. 
.  Vtwroe  §exUmoe9t  two  per  cent.  Id. 

Uewrae  «nciae,  one  per  cent  Id. 

USURA  EST  COMMODUM  CERTUM 
quod  propter  usum  rei  mutuatae  recipitur. 
8ed  secundarlo  splrare  de  aliqua  retribu- 
tione,  ad  voluntatem  ejus  qui  mutuatua  est 

hoc  non  est  vitiosum.  Usury  is  a  certain 
benefit  which  if<  re(  eived  for  the  use  of  a 
thing  lent.  But  to  have  an  understanding 
[literally,  to  breathe  or  whtaper].  In  an  in- 
cidental way.  about  some  compensation  to 
he  made  at  the  pleasure  of  the  borrower,  is 
not  lawful.  Branch,  Prlnc;  6  Coke,  70b: 
Glanv.  lib.  7,  c.  16. 

USURA  MARITIMA.  Interest  taken  on 
bottomry  or  respondentia  bonds,  which  Is 

proportioned   to  the   risk,  and  iS  not  af* 

tected  by  the  usury  laws. 

USURA,  or  USURAE  (Lat.)  In  the  civU 
law.  Interest  on  money.  Dig.  22.  1. 

USURARE  (Law  Lat)   In  old  English 

law.  To  pay  interest ;  to  carry  or  be  charge- 
able wth  interest.  Artie.  Magna  Cart  Johan. 
c.  34;  Fleta,  lib.  2,  c.  67.  §  7. 

USURARIUS  (Law  Lat.)  In  old  English 
law.    An  >! surer.    Fleta,  lib.  2.  C  52.  §  14. 

U8URPATIO  (Lat  from  usurpan).  In  the 
civil  law.  The  interruption  of  a  usucaption 
by  some  act  on  the  part  of  the  real  owner. 

Dig.  41.  3.  2;  Calv.  Lex. 

USURPATION.  The  unlawful  assumption 
of  the  use  oi  property  which  belongs  to  an- 
other; an  interruption  or  the  distuibing  a 
man  in  his  right  and  possession.  Tomlins. 

According  to  Lord  Coke,  there  are  two 
kinds  of  usurpation, — first,  when  a  stranger, 
without  right,  presents  to  a  church,  and  his 
clerk  is  admitted;  and.  second,  when  a  sub- 
ject uses  a  franchise  of  the  king  without 
lawful  authority.   Co.  Litt.  277b. 

 in  Governmental  Law.  The  tyrannical 

assumption  of  the  government  by  force,  con- 
trary to  and  in  violation  of  the  constitution 
of  the  country. 

USURPATION  OF  ADVOWSON.  An  in- 
jury which  consists  In  the  absolute  ouster  or 

dispossession  of  the  patron  from  the  advow- 
.•■on  or  right  of  presentation,  and  whi(  h  hap- 
pens when  a  stranger  who  has  no  right  pre- 
sents a  clerk,  and  the  latter  is  thereupon  ad- 
mitted and  Instituted. 

USURPER.    On©  who  assumes  the  right 

of  government  l)y  force,  contrary  to  and  In 
violation  of  the  constitution  of  the  country. 
ToulUer,  Dr.  Civ.  note  82. 

U8URV.  The  esoess  over  the  legal  rata 

charged  to  a  borrower  for  the  use  of  money. 
Originally,  the  word  was  applied  to  all  Inter- 
est reserved  for  the  use  of  money,  and  in  the 
early  ages,  taking  such  interest  was  not  al- 
lowed. 
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USUS  (Lat.)  In  Roman  law.  A  prerari- 
ous  enjoyment  of  land,  corresponding  with 
the  right  of  habitatio  of  houses,  and  being 
closely  analogous  to  tlie  tenancy  at  suffer- 
ance or  at  will  of  EiiiKHsh  law.  The  utua- 
rius  (i.  v..  tf^naiit  by  i/.suvJ  roiibl  only  hold 
on  80  us  the  owner  found  him  con- 

venient, and  b.ud  to  go  so  soon  as  ever  he 
was  in  the  owner's  way  ( molest u»).  The 
u»uariu»  contd  not  have  a  friend  to  share 
the  prodiicc.  It  was  scarcely  permitted  to 
him  t  .Jusliniiii!  says)  to  have  even  his  wife 
with  him  on  tlu'  laiKl;  and  he  (  0)11(1  not  let 
or  sell,  the  right  being  strictly  personal  to 
himself.  Brown. 

USUS  BELLICI  (Lat.»  In  international 
law.  Warlike  uses  or  objects.  It  is  the 
utus  bellici  which  determine  an  article  to 
be  contraband.  1  Kent.  Comm.  141. 

USUS  EST  DOMINIUM  FIOUCiARlUM.  A 

use  is  a  flduclarjr  ownership.  Bsc.  Uses. 

U8U8  ET  STATUS    SIVE  POSSESSIO 

potius  dlfferunt  secundum  rationem  fori, 
quam  secundum  rationem  rei.  Use  and  es- 
tate, or  pos^■  Hhlon.  differ  more  in  tlio  rule 
of  the  court  than  in  the  rule  of  the  matter. 
Bsc.  Uses. 

USUS  FRUCTUS.  In  the  {  ivil  law.  Usu- 
fruct; the  right  of  using  and  enjoying  the 
profits  of  a  thing  belonging  to  another,  with- 
out impairing  Its  substance. 

UT  (Lat.)  In  old  EnKlish  law.  That.  A 
particle  particularly  appropriated  to  express 
a  modus,  or  qualification,  as  «»  was  used  to 
express  a  condition.  Bracton,  fol.  18b.  Co. 

Litt.  I'<t4a.    This  sliows  that  iiioifii<t  and  cnii- 
tlitiii  had  essentially  a  different  import.  The 
ni  Ht  in  this  peculiar  application  was 
taken  from  the  civil  law. 

UT  AUDIVI  (Lat.)  As  I  heard.  Freem. 
5,  19;  Buub.  IGii;  Dyer,  30b.  A  reporter's 
note, 

UT  CREDO  (Lat)  As  I  beUere.  D7«r. 
76b.  A  reporter's  note. 

UT  CURRERE  SOLEBAT  (Lat.)  As  it 
was  wont  to  run;  applied  to  a  watercourse. 

UT  DE  FEOOO  (Law  Lat)  As  of  fee. 

UT  POENA  AD  PAUCOS.  METUS  AD 
omnes  perveniat.  That  punishment  may  bap- 
pen  to  a  few;  the  fear  of  It  affects  all.  4 
Inst  63. 

UT  RES  MAGIS  VALEAT  QUAM  PERE- 
at.  That  the  ih«ng  may  rather  have  effect 
than  be  destroyed. 

UT  ROOAS.  See  "Rogare." 

UT  SUMMAE  POTESTATIS  REGIS  EST 

posse  quantum  velit,  sic  magnitudinus  est 
velle  quantum  possit.  As  the  highest  power 
of  a  king  Is  to  be  able  to  do  all  he  wishes, 
so  the  highest  greatness  of  him  is  to  wish 
all  he  Is  able  to  do.  3  Inst  236. 


UTA8  {Law  Lat.;  Law  Fr.  utnrr).  In  old 
English  practice.  Octave;  the  octave  {acta- 
ra);  the  eighth  day  foUowinp  any  term  or 
feast;  as  the  I  tan  of  St.  Michael,  the  Ltas 
of  St  Hilary.  Cowell;  T.  B.  H.  9  Bdw.  ni.  4; 
Dyer.  78  (Fr.  Bd.) 

UTERINE  (Lat.  utcrintix).  Born  of  the 
same  mother  (ex  rwlem  utero).  A  uterine 
brother  or  sister  is  one  bom  of  the  same 
mother,  but  by  a  different  tether. 

UTERO  GESTATION.  Pregnancy. 

UTERQUE  (Lat)  Both;  each.  "The  Jus- 

tli  f'S,  bcinK  in  doubt  as  to  tlx-  !iH>:iiiing  Of 
this  word  in  an  indictnu-nt.  di  uiaiuifd  the 
opinions  of  grammarians,  who  delivered 
their  opinions  that  this  word  doth  aptly  sig- 
nify 'one  of  them.* "  1  Leon.  S41. 

UTFANGETHEF.  Literally,  an  out  taken 
thief.  The  privilege  of  the  lord  of  a  manor 
to  punish  a  thief  dwelling  outside  his  liberty 
for  crimes  committed  therein. 

UTI  (lAt.)    In  the  cirtl  law.   To  use. 

Strictly,  to  use  for  necesHary  purposes;  as 
distinguiehed  from  "frui."  to  enjoy.  Heinec 
Blem.  Jur.  GIt.  lib.  2,  tit  4,  }  415. 

UTI  FRUI  (Lat.)  In  the  civil  law.  To 
have  the  full  use  and  enjoyment  of  a  thing, 
without  damage  to  Its  substance.  Calv.  Lex. 
Hence  "u$ut  frtustu***  (q.  v.) 

UTI  POSSIDETIS  (Lat.  as  you  possess). 
In  international  law.  A  phrase  used  to  sig- 
nify that  the  parties  to  a  treaty  are  to  re- 
tain possession  of  what  they  have  aoQuired 

by  force  during  the  war. 

UTILE  PER  INUTILE  NON  VITIATUR. 
What  is  useful  is  not  vitiated  bv  the  useless. 
3  Bouv.  Inst  notes  2949.  3293;  2  Wheat.  (U. 
S.)  m:  2  Serg.  4k  R.  (Pa.)  ti>S;  17  Serg.  * 

R.  (Pa.)  297;  6  ^^a.«?s.  303;  12  Mass.  43R:  9 
Ired.  (N.  C.)  254.  See  18  Johns.  (N.  Y.) 
98,  94. 

UTILIOAD  (Spanish).  In  Spanish  law. 
The  profit  of  a  thing.  White,  New  Recop.  bk. 
8,  tit  2,  c.  1. 

UTILfS  (Lat.)  In  tho  civil  law.  Useful; 
benefl(dal;  equitablp;  available.  Ardo  uli- 
lia,  an  equitable  action.  Calv.  Lex.  Dies 
utiKt,  an  available  day. 

UTLAGATUS.  In  old  English  law.  An 
outlaw. 

UTLAGATUS  EST  QUASI  EXTA  LEGEM 

positus.  Caput  gerit  lupinum.  .An  ontlaw  Is. 
ns  it  were,  put  out  of  the  protfetlon  of  the 
law.  He  bears  the  head  of  a  wolf.  7  Coke, 
14. 

UTLAGATUS   PRO   CONTUMACIA  ET 

fuga,  non  propter  hoc  convictus  est  de  facto 
principali.  One  who  is  outlawed  lor  contu- 
macy and  flight  is  not  on  that  account  con- 
victed of  the  principal  fact.  Fleta. 


12. 


UTUAQE  (Law  Fr.)  An  ouUaw.  Britt  c 
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UTLEP, or  UTLEPE  (Saxon).  In  old  Eng- 
lish law.  Escape;  the  «Mape  of  a  robber  or 
robbers  {etoapium  Mromim).  VMm,  Ubu  1. 
c.  47.  I  14. 

UTRUBI.  In  Scotc-h  law.  An  interdict  as 
to  movables,  by  whicli  the  colorable  pos- 
session of  a  bona  /Me  bolder  Is  continued 
until  the  final  settloment  of  a  contested 
lighU  Corresponding  to  uti  poasidetiit  as  to 
horttabto  property.  Bell.  Diet 

UTTER.  To  publish;  to  pass  or  give  cur- 
rency to. 

 In  Criminal  Law.  The  presentation  or 

paadnff  as  genuine  of  a  forgerjr  or  eonnter- 

feit. 

To  constitute  the  crime  of  uttering  a 
forged  instrument .  The  instrument  must, 
with  knowledge  of  its  forged  character,  be 
asserted  to  be  good,  either  directly  or  in- 
directly, by  words  or  actions.  1  Whart. 
Crim.  T.aw.  §  703;  2  Bin.  (Pa.)  332. 

The  intitrument  need  not  be  passed;  it  Is 
enough  if  It  is  presented  or  offered  as  gen- 
uine.  25  Mich.  388;  48  Mo.  6S0. 

UTTER  BAR.   See  "Outer  Bar." 


UTTER  (or  OUTER)  BARRISTER.  In 
Eugiisb  law.  Those  barristers  who  plead 
without  the  bar»  and  are  distinguished  from 

"benchers."  or  those  who  have  heen  read- 
ers, and  who  are  allowed  to  plead  within  the 
bar.  as  the  king's  couned  Mtt.  The  MUae 
as  "ouster  barrister." 

UXOR  (Lat)  In  ehrll  law.  A  woman  law* 

fully  married. 

UXOR  ET  FILIUS  SUNT  NOMINA  NA- 
turae.  Wife  and  son  are  names  ol  nature. 
4  Bae.  Works.  S60l 

UXOR  NON  EST  SUI  JURIS,  SED  SUB 
potestate  virl.  A  wife  is  not  Iier  own  mlS* 
trees,  but  is  under  the  power  of  her  husband. 
3  Inet  108. 

UXOR  8EQU1TUR  DOMICILIUM  VIRI.  A 

wife  follows  tte  domicile  of  her  biuliaiid. 
Tray.  Lat  Max.  9M. 

UXORCIDK.  A  wife  murderer;  the  kill- 
ing of  a  wife.  It  is  regarded  in  law  and 
punished  as  homicide  {q.  v.) 
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VAGABOND 


V.  F.    An  abbreviation  Of  Verba  fecU 

(spoke).   Tayl.  Civ.  Law,  564. 

V.  Q.  Yerhi  gratia,  for  tha  sake  of  ex- 
ample. 

V.  V.  B.  C.  Au  abbit' viatiuu  ol  iuuf<  roits 
bvin  cumcnt,  you  see  well  how.  Common  In 
the  Year  Book.  See  Y.  B.  M.  2  Hen.  VI.  1. 

VACANCY.  A  placo  whi<  h  Is  empty.  The 
term  is  yriucipally  appiied  to  cases  where  an 
ofTice  is  not  lllleii;  and  it  has  been  held  to 
include  an  ofSce  newly  created,  and  not  yet 
filled.  108  Mo.  153.  As  used  In  statutes,  It 
has  been  held  to  include  temporary  vacan- 
ciaa.   38  Ohio  St.  23. 

By  the  constitution  of  the  United  States, 
the  prosi<l»'!,t  luiP  the  power  to  fill  up  vacan- 
cies that  may  happen  during  the  recess  of 
the  .senate.  Whether  the  president  cau  cre- 
ate an  office  and  fill  It  during  the  recess  of 
the  tenate  seems  to  have  been  much  ques- 
tioned. Story.  Const.  §  1-553.  See  Sergeant, 
Const.  Law.  c.  31;  1  ill.  70. 

There  has  been  much  discussion  whether 
a  failure  to  elect  constitutes  a  vacaiicy;  the 
question  generally  arising  where  the  gov- 
ernor has  iM)\vt-r  to  fill  vacancies  between  the 
sessions  of  the  legislature,  and  seeks  to  ap- 
point after  adjournment  of  the  legislature, 
without  aRrooIng  on  a  selection.  The  better 
reason  i.s  to  the  effect  that  a  vacancy  exi.sts, 
and  it  has  been  so  held  (15  R.  1.  021;  ;t]  N. 
Y.  634) ;  hut  the  United  States  senate,  con- 
atrutng  seetlon  S,  art  1,  Const.  U.  S..  pro 
vidinp.  "If  vacancies  [in  the  .•<<Miatel  happen 
by  resignation  or  otherwi.sc  during  the  re- 
eess  of  the  legislature."  the  governor  may 
appoint,  has  uniformly  held  that  there  was 
no  power  of  appointment  in  the  governor 
where  the  legislature  had  adjourned  after  a 
failure  to  elect. 

VACANT  POSSESSION.  A  term  applied 
to  an  estate  which  ha.s  been  abandoned  by 
the  tenant.  The  abandonment  must  be  com- 
plete in  order  to  make  the  possession  vacant, 
and  therefore,  if  the  tenant  have  goods  on 
the  premises,  it  will  not  be  so  considered.  2 
Chit  177:  2  Strange.  1064;  Builer.  N.  P.  97; 
Ckunyn.  LandL  A  Tm.  607.  617. 

VACANT  SUCCESSION.  An  inheritance 
for  which  the  heirs  are  unknown. 

VACANTIA  BONA  (Lat.)  In  civil  law. 
Goods  without  an  owner.  Such  goods  es- 
cheat 

VACATE.    To  annul;  to  render  an  act 

void;  as.  to  vacate  an  entry  which  has  been 
made  on  a  record  when  the  court  has  been 
Unpoeed  upon  hj  frand,  or  taken  hf  ear- 
prise. 

VACATIO  (T.af.)  In  the  civil  law.  Ex  ' 
«nption;    immunity;    privilege;  dispensa-j 


tion;  exemptiiMi  from  file  bnrden  of 

Calv.  Lex. 


VACATION.  That  period  of  time  between 
the  end  of  one  term  and  beginning  of  an- 
other. l^uriiiK  vacation,  rules  and  orders  are 
made  in  such  cases  as  are  urgent,  by  a  Judge 
at  his  Chambers 

VACATUR  (Law  Lat  It  la  ▼acated).  la 

piactice.    A  rule  or  order  by  whidi  a  ftlh 

cecdiiig  is  vacated;  a  vacating. 

VACUA  P0S8E8SI0.  The  vacant  posses- 
sion, t.  €.,  free  and  unburdened  poeeession. 
which  (c.  g.)  a  vendor  had  and  hWB  tO  gift 

to  a  purchaser  of  lands. 

VADE8.  In  the  civil  law.  pledges;  sure- 
ties; ball;  security  for  the  appearance  of  a 
defendant  or  aoenaed  peraon  in  ooart  Gilv. 

Lr-x. 

VADIARE  OUELLUM.  To  wage  combat 
Where  two  contending  parties,  on  a  chal- 
lenge, do  give  and  take  a  mvtoal  pledge  of 

fighting.    Co  well. 

VAOIMONIUM  (Lat)  In  the  Roman  law. 
Bail  or  aeenrity;  the  gtving  of  hall  f6r  ap> 
pearanoe  in  coort;  a  reoognlianoe.  CUt. 

j  i^ex. 

VADIUM.  In  the  civil  law.  Pledge  or  se- 
curity. 

VADIUM  MORTUUM  <Lat)   A  mortgage 

or  dead  pledge.  It  is  a  security  given  by  the 
borrower  of  a  sum  of  money,  by  wbl(±  he 
grants  to  the  lender  an  estate  in  fee,  on  con- 
dition that,  if  the  money  be  not  rmga^U  at 
the  time  appomted,  the  estate  eo  put  to 
pledge  shall  continue  to  the  lender  as  dead 
or  gone  from  the  mortgagor.  2  BL  Comm. 
257;  1  Powell,  Mortg.  4. 

VADIUM  PONERK.  To  take  ball  or 
pledffea  tor  a  deftedaat*B  appearaaoa. 

VADIUM  VIVUM  (Lat.)  A  species  of  se- 
curity by  which  the  borrower  of  a  sum  of 
money  made  over  his  estate  to  the  lender 

until  he  had  received  that  sum  out  of  W-' 
issues  and  profits  of  the  land.  It  was  so 
called  because  neither  the  money  nor  the 
lands  were  lost  and  were  not  left  in  dead 
pledge,  but  this  was  a  living  pledge,  for  the 
profits  of  the  land  were  constantlv  paving 
off  the  debt  Utt  S  206;  1  Powell.  Mortg. 
S;  Termea  de  la  Ley. 

VADLET.  In  old  Bngllsh  law.  Thelrinr* 

eldest  son;  hence  the  valet  or  knave  follows 
the  king  and  queen  in  a  pack  of  carda 
Barr.  Oba  St  344. 

VAGABOND  (Fr.  and  Bag.:  from  Let 

ra/jahundufi.  from  varfari.  to  wander).  \ 
wandering  person;  one  who  habitually  goes 
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about  from  place  to  place;  one  who  has  no 
settled  residence  or  domicile.  Les  vagabonds 
aont  les  gens  sans  domicile,  vagabonds  are 
people  without  a  domicile.  Vattel,  liv.  1,  c. 
19,  s.  219.  A  vagabond  la  aald  to  be  a  per^ 
■OB  who,  wltlimit  trwrelliBg  In  qnmt  of  a 
domicile,  has  really  and  truly  no  oaitaln 
domicile  at  all.   Fbillim.  Dom.  23. 

In  English  and  American  law,  "vagabond" 
ia  always  used  in  a  bad  sense,  denoting  one 
who  is  wlthont  a  home;  a  strolling.  Idle, 
worthlrss  person.  Vagabonds  are  described 
In  old  English  statutes  as  "such  as  wake  on 
tbe  night  and  aleep  on  the  day,  and  hannt 
ctjPtoinaMe  taverns  and  ale  honses,  and  routs 
about;  and  no  man  wot  from  whence  they 
came,  nor  whither  they  go."  4  Bl.  Comm. 
169.  Rogues  and  vagabonds  are  classed  to- 
gether by  St  17  Geo.  II.  c.  6;  5  Geo.  IV.  c. 
83;  1  &  2  Vi(  t.  (  .  r.S;  4  Steph.  Comm.  309. 
In  American  law,  the  term  "vagrant"  is  em> 
ployed  in  the  same  sense.  See  "Vagrant" 

VAQABUNDUM    NUNCUPAMU8  BUM 

qui  nultibi  domicilium  contraxit  habitationis. 
We  call  him  a  vagabond  who  has  acquired 
nowhere  a  domicile  or  residence.  Philllm. 
Dom.  2."?,  note. 

VAGRANT.  A  person  who  lives  Idly,  with- 
out any  settled  home.  A  person  who  refuses 
to  work,  or  ^oes  about  bcpiriiiK.  This  latter  : 
meaning  is  the  common  one  in  statutes  pun- 
lahlns  vagrancy.  See  1  Wila.  S31;  5  Bast. 
M9;  8  Term  R.  26. 

VAGRANT  ACT.  In  Enplish  law.  St.  5 
Geo.  IV.  < ,  S3,  which  is  an  act  for  the  pun- 
ishment of  idle  and  disorderly  persona  % 
Chit  St  145. 

VAGUENESS.  Uncertainty. 

Certainty  is  required  in  contracts,  wills, 
pleaditiKS.  judRnicnts.  and,  indeed,  in  all  the 
acts  on  which  courts  have  to  give  a  Judg- 
ment and  If  they  he  vagae  so  as  not  to  he 
iinderKtood.  thev  are.  in  ppneral.  Invalid.  5 
Barn.  &  C.  583;  1  Russ.  &  M.  116;  1  Chit 
Prac.  123.  A  charge  of  frequent  Intemper- 
ance  and  habitual  indolence  is  vague  and 
too  general.  2  Hart  (La.;  N.  S.)  620.  See 
-Certainty."- 

VALE.  In  Spanish  law.  A  promissory 
note.  White,  New  Recop.  bk.  3,  tit  7,  c  5, 
f  t. 

VALEAT  QUANTUM  VALERE  POTEST. 
It  shall  have  effect  as  far  as  it  can  have  ef- 
fect Cowp.  600  ;  4  Kent.  Comm.  493;  Shep. 
Touch.  87. 

VALEC,  VALECT,  or  VADELET  A  ynunf? 
gentleman;  also  a  servitor  or  gentleman  of 
the  chamber.  Cowell. 

VALeSHERIA.  In  old  Bngilsh  law.  The 

provinp  by  tho  kindred  of  the  slain,  one  on 
the  father's  side,  and  another  on  that  of  the 
ittother,  that  a  nun  waa  a  WeUhmaa. 

VALID  (l.>at.  inlidus).    Strong;  effectual; 
«f  binding  force.  An  act,  deed,  will,  and  the 
like,  which  has  received  all  the  formalities 
required  hj  law,  Is  said  to  be  taUd  or  good  | 
in  law. 


VALIDITY.  Freedom  from  vices  of  sub- 
stance; effectiveness  in  point  of  Saw.  It  is 
broader  than  "form"  or  "requisites,"  as  they 
are  often  applied;  "form"  signifying  only 
regyilarity  or  technical  phraseology,  while 
**requlsites"  Imports  only  posltlTe  reqnlro> 
ments  or  essentials,  and  not  matters  es- 
traneous  to  the  art  or  instrument  itself. 

VALOR  BENEFICIORUM  (Lat)  In  eccle- 
siastical law.  The  value  of  every  ecclesias- 
tical benefice  and  preferment,  according  to 
which  the  first  fruits  and  tenths  are  collected 
and  paid.  The  valuation  by  which  the  clergy 
are  at  present  rated  was  made  26  Hen.  VII L, 
and  is  commonly  called  the  ''King's  Books.** 
1  Bl.  Tomm.  284*.  note  5. 

VALOR  MARITAGH  (Lat)  The  amount 
forfeited  undtr  the  ancient  tenures  by  a 
ward  to  a  guardian  wlio  liad  riff. nd  lirr  a 
marriage  without  disparagement  which  she 
refused.  It  was  so  much  as  a  jury  would 
assess,  or  as  any  one  would  give  bona  /Ide, 
for  the  value  of  the  marriage.    Litt.  110. 

A  writ  which  lay  against  the  ward,  on 
coming  of  full  age.  for  that  be  was  not  mar- 
ried by  his  guardian,  fdr  the  Talne  of  thr 
marriage,  and  this,  though  no  <  oinoiii.  nt 
marriage  had  been  offered.  Termes  de  la 
Ley. 

:  VALUABLE  CONSIDERATION.  An  equiv- 
alent in  money  or  value  for  a  thing  pur^ 
chased.  See  '•Consideration.'' 

VALUATION.  The  act  of  ascertaining  the 
worth  of  a  thing.  The  estimated  worth  ni 
a  thing. 

It  differs  from  "price.**  whldi  does  not  al- 
ways afford  a  tnie  criterion  of  value:  for  a 
thing  may  be  bought  very  dear  or  very 
(  heap.  In  some  contracts,  as  in  the  case  of 
bailments  or  insurances,  the  thing  bailed 
or  Insured  is  sometimes  valued  at  the  time 
of  making  the  contract,  so  that,  if  lo.<t.  no 
dispute  may  arise  as  to  the  amount  of  the 
loss.  2  Marsh.  Ins.  620;  1  Gaines  (N,  Y.) 
80;  2  Calnes  (N.  Y.)  30;  Storv.  Bailm.  ?5 
253.  254:  Park.  Ins.  98;  Weskett.  Ins.;  Phil. 
Ins.  See  "PoUcy." 

VALUATION  ASSESSORS.  In  Pennsyl- 
vania, the  assessors  who  estimate  the  value 
of  property  for  taxation. 

VALUE.  The  utility  of  an  obfect.  The 

worth  of  an  object  in  purrhasinj.'  ofh.T 
goods.  The  first  may  be  called  "value  in 
use;"  the  latter,  "value  In  exchange."  It  is 
a  relative  term,  and  has  no  fixed  criteria. 
See  21  Minn.  322. 

'"Value"  differs  from  "price."  Tlic  latter 
is  applied  to  live  cattle  and  animals.  In  a 
declaration,  therefore.  fOr  taking  cattle,  they 
ought  to  be  said  to  be  of  sTieh  a  price;  and 
in  a  declaration  for  taking  dead  chattels,  or 
those  which  never  had  life,  It  ought  to  lay 
them  to  be  of  such  a  value.  2  Lilly.  Abr. 
«2». 

VALUE  RBCBIVED.  A  phrase  usuallyem- 

ployed  in  a  bill  of  exchange  or  promissory 
note,  to  denote  tliat  a  consideration  has  been 
j  given  for  it. 

I    The  expression  value  received,  when  put  in 
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a  bill  of  exchangt^.  will  Ixar  two  interpreta- 
tions.— the  drawtr  of  the  bill  may  be  pre- 
sumed to  acknowledge  the  tact  that  he  has 
received  value  of  tb«  payee  <S  Haule  ft  S. 
3.')! ).  or  whi  n  the  hill  has  lu'en  marie  payable 
to  the  ord.  r  of  the  drawt  r.  it  implies  that 
value  has  been  re«eivetl  by  the  acceptor  (f> 
Maule  ft  S.  ti5>.  In  a  promissory  note,  the 
expression  Imports  vftlue  received  from  the 
payee.  5  Bam.  ft  C.  860.  See  5  Wheat  (U. 
8.)  282. 

VALUED  POLICY.  A  valued  poll<  y  Is  one 
wbere  the  value  has  l>een  set  on  the  ship  or 
goods  insured,  and  this  value  has  been  in- 
serted In  the  polh  y  In  the  nature  of  liqui- 
dated tlamapes.  to  .'-ave  the  necessity  of 
proving  it  in  rase  of  loss.  1  Bouv.  Inst, 
note  1230.  See  "Policy." 

VALVA80R8,  or  VIDAMES.  An  obsolete 
title  of  dignity  next  to  a  peer.  2  Inst.  667;  2 
Steph.  Comm.  (7th  Ed.)  612. 

VANA  EST  ILLA  POTENTIAQUAE  NUN- 
quam  venit  In  actum.  Vain  is  that  po\v<  r 
Which  is  never  brought  into  action.  2  Coke, 
61. 

VANI  TIMORE8  SUNT  AE8TIMANDI. 

qui  non  cadunt  in  constantem  virum.  Vain 
are  those  fears  which  affect  not  a  Arm  man. 
7  Coke.  27. 

VANI  TIMORiS  JUSTA  EXCUSATIO 
non  est.  A  frivolous  fear  is  not  a  legal  ex 
case.  Dig.  50.  17.  184:  S  Inst  4^;  Broom. 
Leg.  Max.  (8d  London  Ed.)  266,  note. 

VANTARIUS  (Law  I^t.)  In  old  records. 
A  fore  footman.    Spelman;  Cowell. 

VAROA.  In  old  Scotch  law.  Ward;  cus- 
tody: guardianship.  Answering  to  "warda," 

in  old  English  law.  Spelnutn.  It  had  also 
the  sen.se  of  "award."    Skene  de  Verb.  Sign. 

VARIANCE.  In  pleading  and  practice.  A 
disagreement  or  difference  between  two  parte 

of  the  same  legal  proceeding  which  ouKht  to 
agree  together.  Variances  are  between  the 
writ  and  the  declaration,  and  between  the 
declaration,  or  bill  in-  equity,  and  the  evi- 
dence. 

VARRANTIZATIO  (Law  Lat.)  In  old 
Scotch  law.  Warranty.  Crag,  de  Jur.  Ftoud. 
162. 

VAS  (Lat.)  In  the  civil  law.  A  pledge:  a 
surety:  one  who  became  ball  or  surety  for 
another  in  a  criminal  proceeding  or  civil  ac- 
tion. Calv.  Lex.  The  plural,  vodes  (q.  v.J, 
was  mere  commonly  ttsed. 

VASALLUS  (Law  Lat.)  In  feudal  law.  A 
vassal;  the  grantee  of  a  fief;  a  feudatory. 
Feud.  lib.  1.  tiL  26;  Id.  lib.  2.  tit.  2  et  passim. 
Skene  writes  the  word  vatBonut. 

VASLETTU8  (Law  Lat)  A  valet  or  ward. 
Cowell;  Spelman. 

VASSAL.  In  feudal  law.  The  name  given 
to  the  holder  of  a  fief  bound  to  perform 


I  feudal  service.  This  word  was  then  alwaya 
con  f  lative  to  that  of  "lord,"  entitled  to  such 

I  8*' r vice. 

The  vassal  himself  might  be  lord  of  soma 

I  other  vassal.  ' 

In  after  times,  this  word  was  used  to  8ig> 
nify  a  species  of  slave  who  owed  servitude, 
and  was  in  a  state  of  dependency  on  a  su- 
perior lord.  2  Bl.  Comm.  63;  Merlin,  Re- 
pert 

VASSELERIA.  The  tenure. or  holding  of 
a  vassal.  CowelL 

VA8TITA8  (Law  Lat.  from  in-ifiihi.  '  ) 
In  old  English  law.  A  wiiste.  Fleta,  lib.  4. 
c.  22,  9  «. 

VASTUM  (Law  La'  i  Waste;  a  waste  or 
common  lyinK  open  to  the  cattle  of  all  ten* 
ants  who  have  a  right  of  commoning.  Par. 
Ant.  351;  Cowell. 

VASTUM  FORESTAE  VEL  BOSCI  (Law 
Lat.  I  in  old  rccor<is.  Waste  of  a  forest 
or  wood.  That  part  of  a  forest  or  wood 
wherein  the  trees  and  underwood  were  so 

destroyed  that  it  lay  In  a  manner  waste  and 
barren.    I'ar.  Ant.  3.'1.  497;  Cowell. 

VAUDERIE.  Sorcery;  witchcraft;  the  pro- 
fession of  the  Vattdois.  S  Hallam,  Mid.  Ages* 
c.  ix..  pt.  2,  p.  886,  note. 

VAVASOR  or  VAVASOUR  (Law  Lat.)  In 
old  English  law.  The  vassal  or  tenant  of  a 
baron:  one  who  held  under  a  baron,  and 

who  had  also  tenants  under  him. 

One  who  in  dignity  wa.s  next  to  a  baron; 
a  title  of  dignity  ne.\t  to  a  baron.  Camd. 
Brit.  1U8.  See  "Valvasors."  Bracton.  in 
enumerating  the  various  ranks  of  persona 
under  the  king,  mentions  them  in  the  fol- 
lowing order:  Dukes,  counts  or  earls,  bar- 
ons, magnates  or  vavasors,  and  knights 
(daces,  comitet,  baronet,  magnates  9ive  va- 
vasores.  et  mititea).  Bracton,  fol.  6b.  Aiid 
again,  immediately  after  dcscribitip  barons, 
as  powerful  men  under  the  king  [ixitmlt's 
avb  rege},  he  proceeds  to  a  description  of 
vavasor*  as  men  of  great  dignity  (viri  mag- 
nae  dignitatis),  adding  the  following  ety- 
mology of  the  word:  Vavasor  rnim  nihil 
uiclivs  tti(  i  poterit  guam  vas  sortttus  ad  va- 
letudincm,  for  a  vavasor  cannot  be  better 
described  than  a  vessel  or  pledge  (vot) 
chosen  ftor  strength.  Id. 

The  term  vavasor  first  came  into  use  in 
England  after  the  Conquest,  being  another 
form  of  valvasor.  which  was  employed  in 
the  feudal  law  of  the  continent  LL«.  Gul. 
Conq.  I.  24.  As  a  title  of  dignity,  it  occurs 
a-s  late  as  the  time  of  Chaticer.  but  after- 
wards fell  into  disuse,  and  is  now  wholly 
antiquated.  1  Bl.  Comm.  403.  The  etymol* 
ogy  of  the  word  given  by  Bracton  seems  to 
present  ras  (a  vessel),  t^NdifS  (strong), and 
sortitiis  (chosen),  as  its  constituent  ele- 
ments, which  is  very  different  from  that 
given  of  valvatorfq.  v.) 

VAVASORY.  The  lands  that  a  rorosoar 
held.  Cowell. 
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VECTIGAL  (Lat.  from  vtherrXo  carry).  In 
the  civil  law.  A  eofltom  or  impost  upon 
goods  brought  into  or  carried  out  ol  a  state 
(quod  pro  rebU9  civitati  invectis  vet  eveotis 
pvhliro  solvit ttr).    Calv.  Lex. 

in  a  general  senae,  a  tax  or  tribute  of 
utkT  UBd.  paid  for  tho  qm  of  fhe  state.  Id. 
Sep  Dig.  no.  IR.  17.  1:  Id.  6.  3;  Id.  39.  4.  See 
a  list  or  tariff  of  articles  subject  to  tliis  im- 
positton.  Id.  8ft.  4.  1«.  7.  ' 

VECTIAGALIA  (L^t.)  In  Roman  law.  Du- 
tlos  which  were  paid  to  the  prince  for  the 
Importation  and  exportation  of  certain  mer- 
chandlso.  They  diflsred  tnm  *^lMlta,'' 
which  was  a  tax  paid  "by  MCh  IndlTidnal. 
Code.  4.  61.  5.  13. 

VECTIGAL  JUDICIARIUM.  Fines  paid  to 
the  crown  to  defray  the  expenses  of  main- 
taining courta  of  Jnstloe.  S  Balk.  8S. 

VECTIGAL,  ORIGINE  IPSA,  JUS  CAESA- 
rum  et  regum  patrimoniale  est.  Tribute,  in 
its  origin,  is  the  patrimonial  right  of  em- 
perors and  kings.  Dav.  12. 

VECIURA  (Law  Lat.  from  veherc,  to  car- 
ry). In  maritime  law.  Froiglit.  Loce.  dO 
Jur.  liar.  lib.  S»  c.  6,  S  7  et  teq. 

VEE  (Law  Fr.  from  nrr.  to  forbid).  In 
old  English  law.  Refusal;  refusal  to  deliv- 
er or  return  a  thing.  Defende  tort  et  force, 
et  la  torcennuse  detenue.  et  le  vcc  dm  hestcs 
avauHditZt  defends  the  wrong  and  the  force, 
and  the  wrongful  taUng.  and  the  wrongful 
detention,  and  the  refusal  of  the  beasts  afore- 
said. Britt.  c.  2.  Hespoync  al  vee,  answer 
to  Oie  refnsAL  Id. 

VEE  DE  NAME  (Law  Fr.;  Law  Lat.  rv- 
Utiim  namium).  In  old  English  law.  Re- 
fusal of  a  thing  distrained:  refusal  to  de- 
liver or  return  a  thing  taken  a.s  a  distrefs; 
sometimes  translated  "withernam"  (q.  r.) 
Pleea  Oe  vee  de  name.  Brltt  cc.  19,  20.  103. 

VEIES  (Law  Fr.)  Distresses  forbidden  to 
be  replevied;  the  refusing  to  let  the  owner 
have  his  catUe  which  were  distrained.  Kel* 


VEJOUR8.  An  obsolete  word,  whidi  slg; 
nlfled  viewers  or  experts. 

VELABRUM.  In  old  BBglUh  ]«W,  a  toll 
booth.   Cro.  Jac  122. 

VELITIS  JUBEATIS  QUIRITES?  (Lat.) 
Is  it  your  will  and  pleasure,  Romans?  The 
form  of  proposing  a  law  to  the  Roman  peo- 
ple. Tajl.  ClT.  Law,  166. 

VELLE  (Lat.)  In  the  civil  law.  To  will; 
to  be  willing;  to  consent  Calv.  Lex. 

VELLE  NON  CREDITUR  QUI  OBSEQUI- 
tur  Imperio  patrla  vel  domini.  He  is  not 
presumed  to  eonsent  who  ob^  fhe  orders 
of  his  father  or  his  master.  Dig.  60. 17.  i. 


VELTRARIA.  The  olllce  ol  dog  leader  or 
coarser.  OowelL 


VELTRARIU8. 
hounds.  Blount. 


One  who  leads  grej- 


VENAL.  Something  that  is  bought.  The 
term  IS  generally  applied  in  a  bad  sense; 
a8.  a  venal  oflloe  la  an  office  whldk  has  been 

purchased. 


VENARIA. 

by  hunting. 


Beasts  caught  in  the  woods 


VENATIO  (Law  Lat. from  tc'iori,  to  hunt). 
In  old  BagUsh  law.   The  chase  or  hunt. 

Cowell. 

VEND.  To  sell  a  chattel.  As  commonly 
used.  It  suggests  an  offering  for  sale  to  any 
buyer. 

VENDEE.  A  purchaser;  a  buyer. 

VENOENS  EANDEM  REM  DUOBUS  FAL- 
•ariuB  est.  He  Is  fraudulent  who  aells  the 
same  thing  twice.   Jenk.  Cent.  Cas.  107. 

VENDIBLE.  Capable  of  being  sold;  salsr 
able. 

VENDITAE.  In  old  European  law.  A 
tax  on  things  sold  in  markets  and  fairs. 

Spelman. 

VENDITIO  (Lat.)  In  the  civU  law.  In  a 
strict  sense,  sale;  the  act  of  selling;  the 

contract  of  sale,  otherwise  called  "emplio 
icndUio."    Inst.  3.  24;  Dig.  18.  1;  Calv.  Lex. 

In  a  large  sense,  any  mode  or  si>«:'ele8  of 
alienation;  any  contract  by  which  the  prop- 
erty or  ownership  of  a  thing  may  be  trane- 
ferred.  Id. 

VENDITION.  A  sale;  the  act  of  aelUng^ 

VENDITIONI  EXPONAS  (Lat.  that  you 

expose  to  sale).  In  practice.  The  name  of 
a  writ  of  execution,  directed  to  the  sherifF, 
<  ommanding  him  to  sell  goods  or  chattels, 
and  In  some  states  lands,  which  he  has  taken 
In  execution  by  virtue  of  a  fieri  facias,  and 
which  remain  unsold. 

Under  this  writ,  the  sheriff  is  bound  to 
sell  the  property  in  his  hands,  and  he  can- 
not return  a  second  time  that  he  can  get  no 
buyers.  Cowp.  4or).  And  see  2  Saund.  47.  1; 
2  Chit.  Comyn.  Dig.  "Execution"  (C  8); 
Graham,  Prac.  359;  3  Bout.  Inst,  note  3396. 

VENDITOR  (Lat.)  In  civil  and  old  Eng- 
lish law.  A  seller;  a  vendor.  Inst.  3.  24; 
Code,  4.  64;  Bractoa.  toL  41. 

VENDITOR  REGIS  (Lat.)  In  old  Bngllsh 

In  .V  The  kind's  -;il<  pman.  or  pf^rson  who 
exposed  to  sale  goods  or  chattels  seized  or 
distrained  to  answer  any  debt  due  to  the 
king.  Cowell.  This  otBco  was  granted  by 
Kdw.  I.  to  Philip  de  Lordiner,  but  was  seized 
into  king's  hands  tor  abuse  thereof.  2 
Edw.  II. 

VENDOR.  The  seller;  one  who  disposes 
of  a  thing  In  eonsldemtlon  of  mon^.  Gen- 
erally applied  only  to  the  e^er  of  reslty. 
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VENDOR'S  LIEN.  An  equitable  lion  al- 
lowotl  the  vendor  of  land  sold  for  the  pur- 
chase money,  where  the  deed  expresses,  con- 
trary to  the  fact,  that  the  purchase  money  Is 
paid.  Unteaa  waived,  the  lien  remalna  till 
the  whole  purchase  money  Is  paid.  16  Ves. 
32»;  4  Huss.  330;  1  W.  Ul.  123;  2  1'.  Wms. 
291;  IJac  ft  W.  284;  1  Vera.  267. 

VENDUE.  A  public  aucUon. 
VENDUE  MASTER.   An  auctioneer. 

VENIA  AETATIS.  In  the  (  ivil  law.  The 
privilege  of  age.  A  privilege  granted  by  a 
prince  or  sovereign,  in  virtue  of  which  a  per- 
Bon  is  entitled  to  act.  ««i  juHt,  as  if  he  were 
of  full  age.  Calv.  Lex.;  Story,  Confl.  Laws, 

§  r.ii,  note. 

VENIAE  FACILITAS  INCENTIVUM  EST 
delinquendi.  Facility  of  pardon  is  an  Incen- 
tive to  crime.  3  Inst.  236. 

VENIRE  (l.at.  to  (onift.  The  name  of  a 
writ  (mure  commonly  called  tcnirc  facias) 
by  which  a  Jury  Is  summoned. 

VENIRE  FACIAS  (Lat.  that  you  ranw  to 

come).  In  ftrnctico.  .\((nrding  to  thi-  I'ng 
lish  law.  the  proper  prof<  ss  to  Ix-  is.sueil  on 
an  Indictment  for  any  pi  tit  misdemeanor, 
on  a  penal  statute,  is  a  writ  called  venire 
facta*. 

It  is  in  tl!i>  nature  of  a  summons  to  cause 
the  party  to  appear.  4  ill.  Comm.  18;  1 
Chit.  Crlm.  Law.  351. 

VENIRE  FACIAS  AO  RESPONDENDUM. 

A  writ  to  Ktimmnn  a  person.  Bfiain.^t  wIkuu 
an  indictment  for  a  misdemeanor  has  heeii 
found,  to  appear  and  be  arraigned  for  the 
offense.  A  Justice's  warrant  la  now  more 
commonly  used.  Archb.  Crlm.  PI.  81. 

VENIRE  FACIAS  DE  NOVO  (Lat.)  In 
practice.  The  name  of  a  n<  \v  writ  of  venire 
facias.  This  is  awarded  when,  by  reason  of 
some  Irregularity  or  defect  In  the  proceed- 
ing on  the  first  i  rnirr,  or  the  trial,  the  proper 
effect  of  the  nmrr  ha.«  been  frustrated,  or 
th<'  vcrdirt  liccome  void  in  law;  as.  for  ex- 
ample, when  the  Jury  has  been  improperly 
chosen,  or  an  uncertain,  ambiguous,  or  de* 
feitive  verdict  has  born  rendered.  Staph. 
PI.  120;  1  Sellon.  Prac.  i:.(>. 

VENIRE  FACIAS  JURATORE8  (Lat.;  fre- 
quently called  venire  simply).    In  practice. 

The  name  of  a  writ  diriM  ted  to  the  sheriff, 
commanding  him  to  cause  to  come  from  the 
body  of  the  county,  before  the  court  from 
which  it  issued,  on  some  day  certain  and 
therein  specified,  a  certain  number  of  quail- 
fled  citizens  who  are  td  act  as  jurors  in 
the  said  court.  Steph.  PI.  104:  2  Oraydon. 
Forms,  314.   And  see  6  Serg.  &  R.  (Pa.)  414; 


VENIREMAN.  A  Juror  sammoaod  hf  tw- 

It  I  re. 

VENIT  ET  DEFENOIT  (Law  Lat.)  In  old 
pleading.  Comes  and  defends.  The  proper 
wonls  of  appearance  and  defense  in  an  ac> 

tion.   1  Ld.  Uaym.  177. 

Venn  el  defendit  vim  €t  ii»/t»rlam,  eomss 
and  says.   Y.  B.  M.  1  Bdw.  IL  2;  2  Salk. 

443. 

VENIT  ET  DIGIT.  In  old  pleading.  C^omes 
and  says.  T.  B.  M.  1  Bdw.  II.  2.  2  Salk. 
544. 

VENTE  A  REM  ERE.  In  Krencli  hiu  A 
"sale  made,  resr-rving  a  right  to  the  seller  to 
repurchase  tlie  property  sold  by  returalnff 

the  price  paid  for  it. 

The  teini  is  use<l  in  Canada  and  Louisi- 
ana. The  time  during  which  a  repurchase 
may  be  made  cannot  exceed  ten  years,  and« 
if  by  the  agreement  it  so  exceed,  it  shall  be 

reduced  to  fen  years.  The  time  fixed  for 
rrdt-niiuioii  must  be  .strictly  adhered  to.  and 
raniioi  he  enlarged  by  the  judge,  nor  exer- 
cised afterwards.  Civ.  Code  La.  arts.  1545- 
1549. 

The  following  is  an  Instance  of  a  r>  ufe  a 
ir,tii->'\  A.  stdls  to  H.  for  thf  purpo.se  of 
securing  M.  against  ii»dorseiiicnts,  with  a 
clause  that  "whenever  A.  should  relieve  B. 
from  snch  Indorsements,  without  B.'s  having 
recotirsc  on  the  land,  If.on  H.  would  rc:  ■.u\,-y 
the  same  to  .\.  for  A.  own  use."  This  is  a 
vetfle  a  remere,  and  until  A.  releases  B. 
from  hia  indorsements,  the  property  is  B.'8, 
and  forms  no  part  of  A.'s  estate.  7  Mart. 
(La.:  N.  S.)  27S.  Ser-  1  .Mart.  (La.:  N.  S.) 
528:  3  La.  153;  4  I.a.  142;  Tropl.  Veute.  c 
6;  6  ToulUer,  Dr.  Civ.  p.  257. 

VENTER,  or  VENTRE  (Lat.  the  belly). 

The  wife  (so  applied  in  matters  relatirg  to 
child  bearing).  For  example,  a  man  has 
three  children  by  the  firf^t  and  one  by  the 
second  venter.  A  child  Is  said  to  he  <r  ventre 
»a  mere  before  it  ts  bom;  while  It  Is  a 
foetus. 

VENTRE  INSPICIENDO  (Lat.)  In  Eng- 
lish law.  A  writ  directed  to  the  sheriff,  com- 
manding him  that.  In  the  presence  of  twelve 
men.  and  as  many  women,  he  cause  examina- 
tion to  be  made  whether  a  woman  therein 
named  is  with  child  or  not.  and  if  with  child, 
then  about  what  time  it  will  be  bom,  and 
that  be  certify  the  same.  It  ts  granted  fn  a 
<a^-''  when  a  widow,  whose  husband  had 
lands  in  fee  simple,  marries  again  soon  after 
her  husband's  death,  and  declares  herself 
pregnant  by  her  first  husband,  and,  under 
that  pretext,  withholds  the  lands  from  the 
next  heir.  Cro.  Elic.  606;  Fleta,  lib.  1,  c  15. 

VENUE  (I>aw  l^t.rinnctinn.  neighborhood. 


Comyn,  Dig.  "Enquest"  (0  1).  etc..  "Plead- 1  The  word  was  formerly  spelled  i^ltne.  Co. 


er"  (8  S  12,  8  O  20).  "Process"  (D  8);  3 
Chit  Prac.  787.  See  "Jury." 

VENIRE  FACIAS  TOT  MATR0NA8.  A 
writ  to  summon  a  Jury  of  matrons  to  exe- 
cute the  writ  de  venire  UupUsiendo  (q.  v.) 


\A\t.  125a).    In  practice.    The  county  fn 

which  the  facts  are  alleged  to  have  occurred, 
and  from  which  the  Jury  are  to  come  to  try 
the  issue.  Gould.  PI.  c.  :5.  §  102;  Archb.  Civ. 
PI.  86;  Cowp.  176;  1  How.  (U.  S.)  24L  In 
modern  practice.  It  Is  used  as  synonymous 
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with  "place  of  trial.  "  See  7  How.  Pr.  (N. 
Y.)  462. 

The  deaignation  of  the  county  in  which 
the  cause  is  to  be  tried  in  pleadings  and 

writs,  romyii.  Dig.  "Pleader"  (C  20).  Gen- 
erally, in  modern  pleading,  in  civil  practice, 
no  special  allegation  la  needed  in  the  body  of 
the  declaration,  the  venue  In  the  margin 
being  understood  to  be  the  place  of  occur- 
rence till  the  contrary  is  sliown.  1  Hempst. 
236.  See  statutes  and  rules  of  court  of  the 
TArioos  atatM»  and  Reg.  Qol  Hilary  Tenn. 
4  Hen.  IV. 

VERAY.  An  ancient  maimer  of  spelling 

vrai,  true. 

In  the  English  law  there  are  three  kinds 
'Of  tenants.— veray.  or  true  tenant,  who  is 
one  who  holds  Id  fee  simple;  tenant  by  the 
manner  («.  «.).  who  la  one  who  haa  a  leia 
estate  than  a  fee  which  romalns  in  the  re- 
versioner; vcray  tenant  by  the  manner, 
who  is  the  same  as  tenant  by  the  manner, 
with  this  difference  only,  that  the  fee  simple. 
Instead  of  remaining  In  the  lord,  la  given 
by  him  or  by  the  law  to  another.  Hammond, 

N.  P.  3!t4. 

VERBA  ACCIPIENDA  SUNT  8ECUNO- 
um  subjectum  materiam.  Words  are  to  he 
Interpreted  according  to  the  Bobjeet  matter. 

6  Coke.  »;.  note. 

VERBA  ACCIPIENDA  UT  80RT1ENTUR 
affectum.  Words  are  to  be  taken  so  that 
they  may  have  some  eltoct  4  Bac  Works, 

25$. 

XERBA  AEQUIVOCA  AC  IN  DUBIO  SEN- 
•u  poalta,  Intelllguntur  dignlorl  «t  potentio- 

ri  sensu.  Eqtilvocal  words,  and  those  in  a 
doubtful  sense,  are  to  be  taken  in  their 
best  and  moat  ^factive  sense.  6  Coke,  20. 

VERBA  ALIQUID  OPERARI  DEBENT^ 

debent  intelligi  ut  aliquid  operentur.  Words 
ouKlit  to  luive  .some  effect;  words  ought  to 
be  interpreted  so  as  to  give  them  aome  ef> 
fact.  8  Ck>ke.  84. 

VERBA  ALIQUID  OPERARI  DEBENT, 
verba  cum  effectu  sunt  accipienda.  Words 
are  to  be  taken  so  as  to  have  effect.  Bac. 
Max.  reg.  S,  pw  47.  See  1  Duer,  Ina.  210,  211. 
216. 

VERBA  ARTIS  EX  ARTE.  Terms  of  art 
■hoald  be  esq^lalned  f  rran  the  art  2  Kent, 
Comm.  556,  note. 

VERBA  CANCELLARIAE.  Words  of  the 
^lancery.  The  technical  style  of  writs 
framed  in  the  olBoe  of  dianeery.  Fleta,  Ub. 
4.  c  10,  f  S. 

VERBA  CHARTARUM  FORTIUS  Accipi- 
untur contra  proferentem.  The  words  of 
deeds  are  to  be  taken  most  strongly  against 
the  person  offering  them.  Co.  i.itt.  36a:  Bac. 
Max.  reg.  3;  Noy,  Max.  (9th  Ed.)  p.  48;  3 
Bos.  ft  P.  899.  408;  1  Cromp.  ft  M.  667;  8 
Term  R.  605;  15  East.  546;  1  Ball  6  B.  33.'5; 
2  Pars.  Cent.  22;  Broom.  Leg.  Max.  (3d 
liondon  Bd.)  72,  note,  629. 


VERBA   CUM    EFFECTU  ACCIPIENDA 

sunt.  Words  are  to  be  interpreted  ao  as  to 
give  them  effect.  Bac.  Max.  reg.  8. 

VERBA  CURRENTIS  MONETAE,  TEMP- 
us  solutionis  designant.  The  words  "cur- 
rent money"  refer  to  the  time  of  payment 

Dav.  20. 

VERBA  DEBENT  INTELLIGI  CUM  EF- 
fectu.  Words  should  be  understood  effect- 
iTOly.  2  Johns.  Oaa.  (N.  T.)  87, 101. 

VERBA   DEBENT   INTELLIGI   UT  ALI- 

Suid  operantur.  Words  ought  to  be  ao  un- 
erstood  that  they  may  have  eome  efEeel  6 
Coke,  94a. 

VERBA  DICTA  DE  PERSONA.  INTELLI- 
gi  debent  de  conditione  personae.  Words 
spokoi  of  the  person  are  to  be  understood 
of  the  eondltlon  of  the  person.  2  KoUe,  72. 

VERBA  FORTIUS  ACCIPIUNTUR  CON 
tra  proferentem.    Words  are  to  be  taken 
most  ^tron^iy  against  him  who  usee  them. 
Bac.  Max.  11,  reg.  3. 

VERBA  GENERALIA  GENERALITER 
sunt  intelligenda.  General  words  are  to  be 
generally  understood.  8  Inst  76. 

VERBA  GENERALIA  RESTRINQUNTUR 
ad  habilitatem  rei  vel  aptitudinem  peraonae. 
Oraeral  words  must  be  restricted  to  the  na- 
ture of  the  subjei  t  matter,  or  the  aptitude 
of  the  person.  Bacon.  Max.  reg.  10;  11  C.  B. 
264,  866. 

VERBA  ILLATA  (RELATA)  INE88E  VI- 

dentur.  Words  roforred  to  are  to  be  con- 
sidered as  if  inroriMjrated.  Broom,  Max.  (3d 
London  Ed.)  CitO,  ^iii:!;  11  MoeS.  ft  W.  188, 
188;  10  C.  B.  261,  263,  266. 

VERBA  IN  DIFFERENTI  MATERIA  PER 
prius,  non  per  posterius,  intelligenda  sunt. 
Words  referring  to  a  different  subjet  t  are  to 
be  interpreted  by  what  goes  before,  not  by 
what  folIowB.  CaW.  Lex. 

VERBA  INTELLIGENDA  SUNT  IN  CASU 

possibili.  Words  arc  to  he  understood  In 
reference  to  a  pos.^il)|e  ea.'^e.    Calv.  Lex. 

VERBA  INTENTIONI,  ET  NON  E  CON> 
tra,  debetit  Ineervlre.  Words  ou^t  to  wait 

upon  the  intention,  not  the  reverae.  8  Coke, 

94;  2  Bl.  Comm.  379. 

VERBA  ITA  SUNT  INTELLIGENDA,  UT 
rea  magia  valeat  quam  pereaL  Words  are  to 

be  so  understood  that  the  subject  matter  may 
lie  preserved  rather  than  destroyed.  Bac 
Max.  reg.  :^,  Fiowd.  166;  2  BL  Comm.  880;  2 

Kent.  Comm.  .".".ri. 

VERBA  MERE  AEQUIVOCA,  81  P£R 
communem  ueum  loquendf  In  Intetleetu  eerlo 

sumuntur,  talis  intellectus  praeferendus  est. 
When  words  are  merely  equivocal.  If  by 
common  usage  of  speech  they  acquire  a  cer> 
tain  meaning,  such  meaning  la  to  be  pr^ 

ferred.   Calv.  Lex. 

VERBA  NIHIL  OPERARI  MELIUS  EST 

quam  abeurde.  It  la  better  that  words  ahouM 
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have  uo  operatiuu  than  to  operate  absurdly. 
C«lv.  Lex. 

VERBA  NON  TAM  INTUENDA,  QUAM 
causa  at  natura  rei,  ut  mens  contrahentium 
ex  els  potius  quam  ex  verbis  appareat. 

Words  arf  not  to  be  looked  at  so  much  as 
the  laiise  and  nat\ire  of  the  thiiiK.  since  the 
Intention  of  the  contractiiiK  jmrties  may  ap- 
pear from  those  rather  than  from  the  words. 
CalT.  Lex. 

VERBA  OFFENDI   P088UNT,  IMO  AB 

eis  recedere  licet,  ut  verba  ad  sanum  intel- 
lectum  reducantur.  You  uiay  disagree  with 
words,  nay.  foil  may  recede  from  them.  In 
order  that  they  may  be  reduced  to  a  sensible 
meaning.  Caly.  Lex. 

VERBA  OROINATIONIS  QUANOO  VERI- 
ficari  posaunt  in  sua  vera  slgnHteatlone,  tra- 
hl  ad  extraneum  Intel  lectum  non  debent. 
When  the  words  of  an  ordinance  can  be  made 

true  in  tlielr  t?Mie  signification,  thoy  ought 
not  to  be  warped  to  a  foreign  meauing.  Calv. 
Lex. 

VERBA  P08TERI0RA  PROPTER  CERTI- 
tudinem  addita,  ad  priora  quae  certitudine 
indigent,  sunt  referenda.  Subsequent  words 
added  for  the  purpose  of  <  ertainty  are  to  be 
referred  to  preceding  words  in  which  cer- 
tainty is  wanting.  Wingate.  Ifax.  167;  6 
Coke.  236. 

VERBA  PRAESENTKl^t)  Presentwords; 

words  instantly  opmative. 

VERBA  PRECARIA  (Lat.)  In  the  civil 
law.  Precatory  words  (q.  v.),  such  as  peto 
(I  bo?),  vatjo  (I  ask),  volo  (I  will),  cupto 

(I  dpsiro  1 ,  etc. 

VERBA  PRO  RE  ET  SUBJECTA  MATE- 
rla  accipi  debent.  Words  should  l)e  received 
most  favorably  to  the  thing  and  the  subject 
matter.  Calv.  Lex. 

VERBA  QUAE  ALIQUID  OPERARI  POS- 
sunt  non  delMflt  esse  superflua.  Words 
which  can  have  any  effect  ought  not  to  be 
treated  as  surplusage.  Calv.  Lex. 

VERBA  QUANTUMVIS  GENERALIA,  AD 
aptitudinem  restringuntur,  etiamsi  nuliam 
•liam  paterentur  restrietionem.  Words,  how- 
soever general,  are  restrained  to  fitness  (i. 

€..  to  harmonize  ^\ith  the  subject  matter), 
though  they  would  bear  no  other  restric- 
tion. Spiegellua 

VERBA  REI^TA  HOC  MAXIMS  OPER- 

antur  per  referentiam  ut  In  eis  inesse  vl- 
dentur.  Words  to  which  reference  is  made 
In  an  iiistrumont  have  the  same  effect  and 
operation  as  if  they  were  inserted  in  the 
clause  referring  to  them.  Co.  LItt.  359: 
Rronm.  T.e?.  Max.  (3d  London  Ed.)  599;  14 
iia.^f,  r,r,s. 

VERBA  SECUNDUM  MATERIAM  SUB- 
Jectam  Intelligi  nemo  est  qui  nescit.  There 
is  no  one  who  is  ignorant  that  words  should 
he  understood  according  to  the  subject  mat- 
ter.  Calv.  Lex. 


VERBA  SEMPER  ACCIPIENDA  SUNT  IN 
mitiori  sensu.  Words  are  always  to  l>e  taken 

in  their  milder  sense.    4  Coke,  17. 

VERBA  STRiCTA  sIgNIFICATIONIS  AD 
latam  extendi  peasuntf  al  subeit  ratio.  Words 

of  a  strict  sfKniflcation  can  be  given  a  wide 
signiiication  It  reason  require.  Calv.  Lex.; 
Splegeliua 

VERBA  SUNT  INDICES  ANIMI.  Words 
are  infiications  of  the  intention.   Latch,  106. 

VERBAIm  Parol;  by  word  of  mouth:  as. 
verbal  agreement;  verbal  ei4deiioe.  Some- 
times incorrectly  used  for  '^oral." 

VERBAL  NOTE.  In  diplomatic  language, 
a  memorandum  or  note  not  signed,  sent 
when  an  affair  has  continued  a  long  time 
without  any  reply,  in  order  to  avoid  the  ap- 
pearance of  an  urgency  which  perhaps  the 
affair  docs  not  require,  and,  on  the  other 
hand,  not  to  afford  any  ground  for  supposing 
that  it  is  forgotten,  or  that  there  is  no  in- 
tention of  prosecuting  it  any  further,  la 
called  a  "verbal  note." 

VERBAL  PROCESS.  In  Louisiana.  A 
written  account  of  any  proceeding  or  opera- 
tion required  by  law,  signed  by  the  person 
commissioned  to  perform  tbe  duty,  and  at- 
tested by  the  signature  of  witnesses.  See 
"Procos  Verbal." 

VERBIS  STANDUM  UBI  NULLA  AMBI- 
guitas.  One  must  abide  l>y  the  words  where 
theie  is  no  anibif^uity.    Tray.  Lat.  Max.  612. 

VERBUM  IMPERFECTI  TEMPORIS  REM 
adhuc  Imperfectam  elgnlflcat.  The  imper- 
fect tense  of  the  verb  indicates  an  incom- 
plete matter.    0  Wend.  (N.  Y. )  1(»3.  120. 

VERDEROR  (from  Fr.  irnltiir.  from  vcii 
or  nrd,  green:  Law  Lat.  viridariut).  An 
officer  in  king's  forest,  whose  office  is  prop- 
erly to  look  after  the  vert,  for  food  and  shel- 
ter for  the  deer.  He  is  also  sworn  to  keep 
^  the  assizes  of  the  forest,  and  receive  and 

(enroll  the  attachments  and  presentments  of 
trespasses  within  the  forest,  and  certify 
tliem  to  the  swain  mote  or  justice  seat  Cow- 
ell:  Burn,  See.  Law;  Manw.  For.  Law.  pt. 
1.  p.  332. 

VERDICT.  In  practice.  The  unanimous 
decision  made  by  a  jury  and  reported  to  the 
court  on  the  matters  lawfully  submitted  to 
them  In  the  course  of  a  trial  of  a  cause. 

(1)  .\  general  verdict  is  one  by  wliich  the 
Jury  pronounce  at  the  same  time  on  tlie  fact 
and  the  law.  either  in  favor  of  the  plaintiff 
or  defendant  Co.  LitU  228;  4  Bl.  Comm. 
4«1.  Tiie  Jury  may  find  such  a  verdict 
whenever  tliey  think  tit  to  do  so. 

(2)  A  i>artial  verdict  in  a  criminal  case 
is  one  by  wiiirii  the  Jury  acquit  the  defend- 
ant of  a  part  of  the  aeeasatlon  against  him, 
and  find  htm  guilty  of  the  residue. 

The  foilowin.c  aro  examplen  of  this  kind 
of  a  verdict,  namely:  Wiien  they  acquit 
the  defendant  on  one  count,  and  find  him 
guilty  on  another,  which  is  indeed  a  species 
of  general  verdict,  as  he  is  generally  ae> 
quitted  on  one  charge,  and  generally  con* 
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vlcted  on  another;  when  the  charge  Is  of  an 
offense  of  a  higher,  and  includes  one  of  an 
Infwlor,  degree,  the  Jury  may  convict  of  the 
less  atrocious  by  finding  a  partial  verdict. 
Thus,  upon  an  indictment  for  burglary,  the 
dofondaut  may  be  convicted  of  larceny,  and 
acquitted  of  the  nocturnal  entry;  upon  an 
tadietmcnt  for  murder,  be  may  be  conTlcted 
of  mailBlaughter;  robbery  may  be  softened 
to  simple  larceny ;  a  battery  into  a  common 
assault.  1  Chit.  Crim.  Law,  989.  and  tbe 
cases  there  cited. 

(3)  A  privy  verdict  is  one  delivered  priv- 
ily to  a  judge  out  of  court.  A  verdict  of 
this  kind  is  delivered  to  the  Judge  alter 
tbe  lury  bave  acreed,  tor  tbe  oonrenlence 
of  the  jury,  who,  after  having  given  It.  sepa- 
rate. This  verdict  is  of  no  force  whatever, 
and  this  practice,  being  exceedingly  liable 
to  abuse,  is  seldom  if  ever  allowed  in  the 
United  States.  The  jury,  however,  are  al- 
lowed In  some  states,  in  certain  cases,  to 
aeal  their  verdict  and  return  it  into  court, 
aa,  for  example,  wbere  a  Terdlct  is  afreed 
upon  during  tbe  adjournment  of  tbe  court 
for  the  day. 

t  1 1  A  public  verdict  is  one  delivered  in 
open  court  This  verdict  has  its  full  effect, 
and,  nnleas  est  aside,  is  condnslTe  on  tbe 
facts,  and.  when  judgment  Is  rendered  upon 
it,  bars  all  future  controversy,  in  personal 
actions.  A  private  verdict  must  aftCHTwards 
be  given  publicly  in  order  to  give  it  any  ef- 
fect 

(5)  A  special  verdict  is  one  by  which  the 
facts  of  the  case  are  put  on  the  record,  and 
the  law  la  submitted  to  tbe  Jndgea.  1  LItt 
(Ky.)  376:  4  Rand.  (Va.)  504:  1  Hen.  ft  M. 
(Va.)  235;  1  Wash.  C.  C.  (U.  S.)  499;  2 
Mason  (U.  S.)  81. 

The  jury  have  an  option.  Instead  of  find- 
ing the  negative  or  alTirmaiive  of  the  issue, 
as  in  a  general  verdict,  to  find  all  the  facts 
of  the  case  as  disclosed  by  tbe  evidence  be- 
fore tbem.  and.  after  so  setting  tbem  fortb, 
to  conclude  to  the  following  effect:  "That 
tbey  are  ignorant,  in  point  of  law,  on  which 
Side  they  ought  upon  those  facts  to  find  the 
Issue;  that  if,  upon  the  whole  matter,  the 
court  shall  be  of  opinion  that  the  issue  is 
proved  for  the  plaintiff,  tbey  find  for  the 
plaintiff  accordingly,  and  assess  the  damages 
at  sucb  a  sum,  etc;  but  if  tbe  court  are  of 
an  opposite  opinion,  then  they  find  vice 
versa."  This  form  of  finding  is  called  a 
".'Special  verdict."  In  practice  they  have 
nothing  to  do  with  tbe  formal  preparation 
of  tbe  special  verdict  Wben  It  is  agreed 
that  a  verdict  of  that  kind  is  to  be  given, 
the  jury  merely  declare  their  opinion  as  to 
any  fact  remaining  in  doul>t.  and  then  the 
verdict  is  adjusted  without  their  further  in- 
terference. It  1b  settled,  under  the  correc- 
tion of  till'  judge,  liy  the  counsel  and  attor- 
neys on  either  side,  according  to  tbe  state 
of  tbe  facts  as  found  by  tbe  fury,  wltb  re* 
•pert  to  all  particulars  on  which  they  have 
delivered  an  opinion,  and.  with  respect  to 
other  particulars,  according  Jo  the  state  of 
facts  which  it  is  agreed  that  tbey  ougbt  to 
find  upon  tbe  evidence  before  tbem.  The 

qpedal  verdict,  when  its  form  is  thus  set- 
fled,  is,  together  witb  the  whole  proceedings 


on  the  trial,  then  entered  on  record;  and 
the  question  of  law,  arising  on  tbe  facts 
found,  is  argued  before  tbe  court  In  banc, 

and  decided  by  that  court  as  in  case  of  a 
demurrer.  If  either  party  be  dissatisfied 
with  their  decision,  he  may  afterwards  re- 
sort to  a  court  of  error.  Steph.  PL  113;  1 
Arebb.  Prae.  189;  8  BL  Oonun.  877;  Bac 
Abr.  "Verdict"  ( n,  E). 

There  is  another  metbod  of  finding  a 
special  verdict  This  is  when  the  jury  find 
a  verdict  generally  for  the  plaintiff,  hut  sub- 
ject, nevertheless,  to  the  opinion  of  the 
judges  or  the  court  above  on  a  special  case, 
stated  by  the  counsel  on  both  sides,  witb 
regard  to  a  mattor  of  law.  8  Bl.  Gmnm.  878. 
.\nd  see  10  Mass.  11  Mass.  868. 
generally,  Bouv.  Inst.  Index. 

(6)  A  scaled  verdict  Is  one  arrived  at  and 
delivered,  to  be  returned  to  tbe  court  wben 
It  sball  again  convene  after  a  recess  or  aA> 
jnnrnment  for  tbe  day,  during  which  the 
agreement  of  the  jurors  is  reached.  It  is 
inclosed  in  a  sealed  packet,  and  is  opened 
and  read  at  the  ensuing  sitting  of  the  court 
In  the  presence  of  tbe  Jury.  It  is  permitted 
by  sjtecial  direction  of  the  court  in  order 
to  avoid  confining  the  jury  for  a  long  period 
after  agreeing,  and  enablea  fbem  to  s^sr 
rate  subject  to  the  duty  to  attend  tbe  open- 
ing of  the  verdict. 

VERDICT  SUBJECT  TO  OPINION  OF 
court.  A  verdict  returned  by  tbe  Jury,  tbe 

entry  of  judgment  upon  which  Is  subject  to 
the  determination  of  points  of  law  reserved 
by  tbe  court  upon  tbe  trlaL 

VIROIT  (Law  Fr.  from  rtr,  true,  and  dU, 

a  saying).  In  old  English  law  Verdict:  a 
declaration  by  a  Jury  of  the  truth  of  a  mat- 
ter in  issue,  submitted  to  tbem  for  trlaL 

VEREBOT  (Saxonj.  In  old  records.  A 
packet  boat,  or  transport  vesseL  Cowell. 

VEREDICTUM  (Law  Lat  from  rfrr,  truly, 
or  rrrus.  true,  and  dictum,  a  saying).  In 
old  English  law.  A  verdict;  a  declaration  of 
tbe  tmtb  of  a  matter  in  Isstte.  submitted  to 
a  Jury  for  trial. 

VEREDICTUM,  QUASI  DICTUM  VERI- 
tatia;  ut  Judicium*  quasi  juris  dictum.  A 
verdict  is.  as  it  were,  tbe  saying  of  tbe 

tnith.  In  the  same  manner  that  a  Judgment 
Is  tbe  saying  of  the  law.  Co.  Litt  226. 

VERGE.  "At  common  law,  the  coroner  of 
the  county  had  no  jurisdiction  within  the 
compass  of  the  king's  court,  which  bounds 
the  jurisdiction  of  the  lord  high  steward  of 
the  household,  and  comprehends  a  circuit 
of  (w 've  miles  round  tln'  residence  of  the 
court  L wherever  held].  This  Jurisdiction  is 
usually  called  tbe  *ver8e.*  wltbln  wbleb  tbe 
coroner  of  the  king's  household,  or,  as  com- 
monly called,  the  'l  oroner  of  the  verge,*  had 
jurisdiction  over  all  matters  within  the  duty 
of  a  coroner,  exclusive  of  tbe  coroner  of  tbe 
county.  A  Jurtsdfetfon  so  exclusive,  particu- 
larly as  the  l-;ii:£:'s  court  was  ninvahle.  was 
found   to   be  attended  with   many  incon- 
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v«ni«nce8.  •  •  •  and  therefore  it  was 
found  expedient  to  Impart,  in  some  eases. 

to  the  coror-.rr  of  tho  county,  a  Jurisdiction 
concurrent  with  that  of  the  coroner  of  the 
verge."  Jervls.  Cor.  5,  59;  Sts.  18  BdW.  I.  C 
8.  and  33  Hen.  Vlll.  c.  12.  i  3. 

VERGELT.  In  Saxon  law.  A  mnlct  or 
fine  for  a  crime.    See  "Wergild." 

VERQEN8  AD  INOPIAM  (Law  LaU  In 
Scotch  law.  Ver^JiiuK  towards  poverty;  In 
declining  clrenmstanoe&  2  Kames,  Bq.  8. 

VERGERS.  In  English  law.  Officers  who 
carry  white  wands  before  the  Justices  of 

either  bench.  Cowell.  Mentioned  in  Pleta 
as  otTu  or.s  of  ihf  kiiit;'s  l  oiirt.  who  oppressed 
the  people  by  demanding  exorbitant  fees. 
Fleta.  lib.  8*  c.  88. 

VERIFICATION  (T>at.  trnim,  true,  facto, 
to  mak<' ) . 

 in  Common-Law  Pleading.  An  aver- 
ment by  the  party  making  a  pleading  that 
he  is  prepared  to  establish  the  truth  of  the 
facts  which  he  has  pleaded. 

The  usual  form  of  verification  of  a  plea 
containing  matter  of  fact  is.  "And  this  he  is 
ready  to  verify."  etc.  See  1  Chit.  PI.  537, 
616;  Lawes,  Civ.  PI.  144;  1  Saund.  103.  note 
1;  Wllles,  5;  3  Bl.  Comm.  .109. 

— ^In  Code  Pleading.  The  affidavit  of  the 
party,  or  his  agent  or  attorney,  to  the  truth 
of  a  pleading. 

 in  Practice.    The  examination  of  the 

truth  of  a  writing;  the  certificate  that  the 
writing  is  true.  See  "Authentlcatloii." 

VERITAS  (Lat  from  emu,  tme).  Truth; 
verity. 

VERITAS.  A  QUOCUNQUE  DICITUR.  A 
Deo  est.  Truth,  by  whomsoever  pronounced. 
Is  from  Ood.  4  Inst  168. 

VERITAS  DEMONSTRATIONIS  TOLLIT 

errorem  nominis.  The  tiutli  of  the  dcsciip 
tion  removes  the  error  of  the  name.  1  Ld. 
Raym.  803.   See  "Legatee." 

VERITAS  HABENDA  EST  IN  JURATO 
re;  justitia  et  judicium  in  Judice.    Truth  is 
the  desideratum  in  a  juror;   Justice  and 
Judgment  in  a  judge.  Braeton.  186b. 

VERITAS    NIHIL  VERETUR   NISI  AB 
scondi.    Truth  fears  nothing  but  conceal* 
meuL   9  Coke,  20. 

VERITAS  NtMIUM  ALTERCANDO AMIT- 
titur.  liy  too  much  allercation  truth  is  lost. 
Hob.  344. 

VERITAS  NOMINIS  TOLLIT  ERROREM 
demonstrationia.  The  truth  of  the  name 
takes  away  the  error  of  description.  Bae. 

Max.  rep.  2r»;  Broom.  h>'K.  Max.  (3d  Tjondon 
Ed.)  371;  8  Taunt.  313;  2  Jones.  Eq.  (N. 
C.)  72.  ' 

VERITAS,   QUAE   MINI  ME  DEFEN8A- 

tur  opprimitur;  et  qui  non  improbat,  appro- 
bat.  Truth  which  is  not  sufficiently  defend- 


ed is  overpowered:  and  he  who  docs  not 
disapprove,  approves.  8  Inst  87. 

VERITATEM  QUI  NON  LIBERE  PRO- 
nunclat,  prodltor  est  veritatis.  He  who  does 
not  qwak  the  truth  freely  is  a  traitor  to  tha 
truth.  4  Inst  Bpll. 

,  VERITY.  The  quality  of  being  very  true 
or  real.  Webster.  Complete  tiMOlnte 
truth.   The  record  of  a  court  of  record  la 

said  to  import  verity. 

VERS  (Law  Fr.;  from  Law  LaL  vtrvm, 
q.  v.)  Inoldpnu^ce.  Against  Bxeepdom 
vert  le  juge.  ou  vera  le  pU-yniyfr.  r.  >\  qui  il 
purra  dire,  exceptions  against  the  judge,  or 
against  the  plaintlE,  against  whom  he  may 
say.    Britt.  c.  57. 

VERSARI  (Lat.)  In  the  civil  law.  To  be 
employed:  to  be  e.\eriised;  to  be  continually 
eiiKrigt'd;  to  be  lonvcrsant.  Vcrsari  male  in 
tuiela,  to  misconduct  one's  self  in  a  guard* 
iandilp.  Calv.  Lex.  Fersarf  in  lucro,  to  be 
in  gain,  or  a  gainer.  Id. 

VERSUS  (Law  Lat.)  In  practice.  Against ; 
an  abbreviation  of  the  Latin  advemu.  Used 
by  Braeton  Indifferently  with  contra  (q.  v.) 

Actio  (ompctit  rantra  cum,  an  a<tion  lies 
against  him.  Brat  ton.  fol.  103b.  Actio  datur 
versus  cum,  an  action  is  given  against  him. 
Id.  Retained  in  modern  practice;  in  the 
titles  of  causes,  bnt  commonly  In  its  con- 
tracted forms,  r.v.  and  r.  The  French  form» 
vers,  frequently  occurs  in  Urittou. 

VERT.  Everything  bearing  green  leaves 
in  a  forest  Bac.  Abr.  *'Ck>arts  of  tbe  Wt»- 
est;"  Manw.  For.  Law.  146. 

VERY  LORD  AND  VERY  TENANT.  An 
immediate  lord  and  tenant  Blount 

VEST.  To  Kivo  an  immediate  fixed  rifjht 
of  present  or  future  enjoyment.  An  estate 
Is  vested  in  possession  when  tlirre  exists  a 

right  of  present  enjoyment;  and  an  estate  is 
vested  In  interest  when  there  Is  a  present 

fi\i  d  ritjht  of  future  enjoyment.  Fearne, 
Cout.  Kern.  li.  See  Rop.  Leg.  757;  Corny u. 
Dig.;  Vem.  883,  note;  5  Vea  611. 

VESTED  IN  INTEREST.  A  legal  term  ap- 
plied to  a  present  fixed  right  of  future  en- 
joyment; as  reversions,  vested  remainde' 
such  e.\eeutor>  d'-vises,  future  uses,  coni 
tlonal  limitations,  and  other  future  interests 
as  are  not  referred  to.  or  made  to  depend 
(Ml.  a  perlo^  or  event  that  la  uncertain. 
Wharton. 

VESTED  IN  POSSESSION.  An  existing 
right  of  present  enjoyment 

VESTED  LEGACY.  A  legacy  is  said  to  be 
vested  when  the  words  of  the  testator  mak- 
inK  the  bequpBt  convey  a  transmissible  In* 
t.'ifsi.  wlictlitT  present  or  future,  to  the  l*^?- 
atee  in  the  legacy.  Thus,  a  legacy  to  one 
to  be  paid  when  bo  attains  the  age  of 
twenty-one  years  is  a  vested  legacy,  be- 
cause it  is  given  unconditionally  and  abH»* 


Digitized  by  Google 


VS8TBD  RBMAINDBR 


(Wl) 


VBTU8TA8 


lately,  and  therefore  veaU  an  immediate  in- 
tereot  i&  the  legatee,  of  whSidb.  the  enjoy- 
ment only  is  deferred  or  poetponed.  Brown. 

VESTED  REMAINDER.  Bee  "Remain- 
der." 

VESTED  RIGHT.  A  right  resting  on  a 
perfect  obligation.  1  Hill  (N.  Y.)  324.  A 
fixed  immediate  right  of  present  or  future 
enjoyment.    24  Miss.  90. 

An  expectancy  (8  N.  Y.  110  ).  e.  g..  an 
Inchoate  ri^ht  of  dower  (104  111.  408),  le  not 
a  vested  risht. 

There  is  no  vested  right  in  a  remedy.  58 
Wia.  621;  57  Pa.  St.  433;  1  Neb.  419. 

VESTIGIUM  (Law  Lat.)  In  the  law  of 
evidence.  A  traoe.  or  track;  a  mark  left 
by  a  physical  object.  Ventigia  carectae,  the 
tracka  of  a  cart  Fleta,  Ub.  1,  c  26,  §  6. 

VESTIMENTUM  (Law  Lat.  from  nxtire. 
to  clothe).  In  old  English  law.  Clothing. 
A  figurative  expression  denoting  the  charac- 
ter, quality,  or  circumstance  of  right,  as 
opposed  to  the  negation  or  deetltntlon  of 
right,  which  was  compared  to  a  state  of 
nal(ednes8.  Po9sesaio  eat  nuda  doutc  e.r  tem- 
pore et  teytina  pad/loa  acquiratur  vesti- 
mentum.  the  possession  is  naked  until  a 
clothing  [i.  e.,  of  right |  be  acquired  by  time 
nnd  i>eaceable  seisin.    Bracton.  fol.  160. 

 In  Feudal  Law.   Investiture;  seisin. 

Lord  Mansfield.  C.  J.,  1  Burrows,  109,  quot- 
ing Bracton,  fol.  KIO. 

 In  Old  English  Law.   The  technical 

fonn  of  a  contract,  requisite  to  give  It  effect 
Fleta.  Ub.  2.  c.  56.  SS  8,  4. 

VESTING  ORDER.  In  Knu;lish  law.  A 
decree  passing  title  in  lieu  of  a  conveyance 
for  that  purpose.  Wharton. 

VESTRY. 

 In  England.    A  parncliial  assembly. 

 In  the  United  States.   A  body  ol  men. 

chosen  by  the  parish  of  an  Episcopal  church, 
to  have  the  care  and  management.  In  con- 
junction with  the  wardens,  of  the  church's 
temporal  altkars.  Webster. 

VESTRY  CE88.  A  rate  levied  in  Ireland 
for  parochial  purposes,  abolished  by  27  Vict, 
c.  17. 

VESTRY  CLERK.    An  officer  appointed 
ta  attsnd  vestries,  and  take  an  account  of 
'  eir  proceedings,  etc.  1  Steph.  Comm.  (^th 
122.  note;  2  Steph.  Oomm.  699.  note: 
18  ft  14  Vict.  c.  57.  §{  6-8. 

VESTRYMEN.  A  select  number  of  pa- 
rishioners elected  in  large  and  populous  par- 
ishes* to  take  care  of  the  concerns  of  the 

parish;  so  called  because  they  used  ordina- 
rily to  meet  in  the  vestry  of  the  church. 
Cowell. 

VESTURA.  A  crop  of  grass  or  corn.  Cow- 
ell.  .viso  a  garment:  metM>horically  applied 

to  a  possession  or  seisin. 

VESTURA   TERRAE.    See    "Vesture  of 

Land." 


VESTURE.  In  old  English  law.  Profit  of 
land.  "How  much  the  yesture  of  an  acre  Is 
worth."  CowelL 

VESTURE  OF  LAND.  A  pbra  including 
all  things,  trees  excepted,  which  grow  upon 
the  surface  of  the  land  and  clothe  1^  ex- 
ternally. _  .  . 

He  who  has  the  vesture  of  land  has  a 
right,  generally,  to  exclude  others  from  en- 
tering upon  the  superficies  of  the  soil.  Co. 

Litt  4b;  Hammond.  N.  P.  I5l.  See  7  Bast 
200;  1  Vent  398;  2  BoUe,  Abr.  2. 

VETERA  STATUTA  (Lai  i  The  nanif  of 
Vetera  «iatiita^-ancient  statutes— has  been 
given  to  the  statutes  commencing  with 

Manna  Charia,  and  ending  with  those  of 
Edward  IL    Crabb.  Hist.  Eng.  Law.  222. 

VETITUM  NAMIUM  (I^w  LaL  veliluin, 
forbidden,  nomlnin,  taking).  Wbeie  the 

ballitf  of  a  lord  distrains  beasts  or  goods  of 
another,  and  the  lord  forbids  the  bailiff  to 
deliver  them  when  the  sheriff  comes  to  make 
replevin,  the  owner  of  the  cattle  may  de- 
mand satlsfacUon  l»  fiktothm  Oe  vetuo 
uamio.  2  Inst.  140;  Bec.  In  Thesanr.  Seace.: 
2  Bl.  Comm.  148. 

VETO  (La*.  I  forbid).  A  term  including 
the  refusal  of  the  executlTS  olBcer  whose  as- 

«ent  is  necessary  to  perfect  a  law  which  has 
been  passed  by  the  legislative  body,  and  me 
message  which  Is  usually  sent,  stating  such 
refusal,  and  the  reasons  therefor. 

By  the  constitution  of  the  United  States 
government,  the  president  has  a  power  to 
prevent  the  enactment  of  any  law.  by  refusr 
Ing  to  sign  the  same  after  Its  passage,  un- 
less it  be  subsequently  enacted  by  a  Wte  or 
two-thirds  o£  each  house.  Const.  U.  S.  art 
1.  I  7.  When  a  bill  Is  engrossed,  and  has  re- 
ceived the  sanction  of  both  houses,  It  is 
traufniittrd  to  tbc  president  for  his  appro- 
bation. If  be  approves  of  It,  he  signs  it.  If 
he  does  not  he  sends  It,  with  j>'^j  ''  J'f.^f: 
to  the  house  In  which  It  originated,  and  that 
house  enter  the  objections  on  their  journal, 
and  proceed  to  reconsider  the  bill.  See 
Story,  Const  S  878:  1  Kent.  Comm.  239. 
Similar  powers  are  possessed  by  the  govern- 
ors of  many  of  the  states. 

The  veto  power  of  the  British  sovereign 
has  not  been  exercised  for  more  than  a  cen- 
tury It  was  exercised  o- ce  dgring  the  reign 
(^f  Queen  Anne,  lo  Rdlnb.  Rev.  ^lli^^S?* 
Lect  I2fi.  P.ut  am  irntly  the  Wng  frequently 
replied  Le  roy  s'avisera,  which  was  in  effect 
withholding  his  assent  In  France  the  king 
had  the  inttlatlYe  of  aU  laws,  but  not  the 
veto.  See  1  Tbnlllsr,  Dr.  Cly.  nn.  89,  42,  62, 
note  3. 

VETU8  JUS  (Lat)  Th<'  obi  law:  old  law. 
A  term  used  In  the  civil  law.  somotimcs  to 
dpslpnate  the  law  of  the  Twelve  Tables,  and 
«ometime8  merely  a  law  which  was  In  force 
previous  to  the  passage  of  a  subsequent  law. 
Calv.  Lex.  A  law  principle  or  doctrine  of 
long  standing. 

VETUSTAS  (Lat  from  tefss.  old).  In 
the  ctTlI  law.  Antiquity;  andsnt  or  formsir 
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law  or  practice;  the  same  with  antiquitas. 
Inst  S.  1.  16. 

VEXATA  QUAESTIO.  A  vexed  question; 
a  point  often  diacuased,  but  undetermined. 

VEXATIOUS  SUIT.  A  suit  which  has  been 
Instituted  maliciously,  and  without  probable 
cause,  wherebr  *  damtcd  ham  mnM  to  tlie 

defendant. 

VI  AUT  CLAM.  In  the  civil  law.  By 
force  or  corerUy.  IMc  it.  24. 

VI  BONORUM  RAPTORUM  (Lat.)  Intbe 

civil  law.  Of  Koods  takfti  away  by  force. 
The  name  of  an  action  Kivon  by  the  praetor 
as  a  remedy  for  the  violent  taking  of  an- 
other's property.  Inst.  4.  2;  Dig.  47.  8; 
Hetnec  Blem.  Jur.  CIt.  Mb.  4.  tit.  2. 

VI  ET  ARMI8  (Lat)  With  force  and  arms. 
See  *TreqM8a." 

VIA  (Lat.)  A  cart  way,  which  also  in- 
cludes a  foot  way  and  a  horse  way.  See 

VIA  ANTIQUA  VIA  EST  TUTA.  The  old 
way  is  the  safe  way.  1  Johns.  Cb.  (N.  T.) 

627.  530. 

VIA  PUBLICA  il.at.)  In  the  civil  law.  A 
public  way  or  road,  the  land  itself  belonging 

to  the  public.   Dig.  43.  8.  2.  21. 

VIA  REG  I A  (I^t.)  In  English  law.  The 
king's  highway  for  all  men.  Co.  TJtt.  56a. 
The  hiphway  or  common  road,  callt  d  "the 
king's"  highway,  because  authorized  by  him, 
and  under  bis  protection.  Cowell.  Called 
also  rta  rtgafU.  Fleta.  lib.  1.  c.  24. 1  8. 

VIA  TRITA  EST  TUTISSIMA.  The  li.  at 
en  road  is  the  safest,   lu  Coke.  142;  4  .Maule 
*  B.  168. 

VIA  TRITA,  VIA  TUTA.   The  old  way  Is 

the  safe  way.    .'>  Pet.  (U.  S.)  223. 

VIABILITY  Urom  the  French  t  i> ).  Capa- 
bility of  living.  A  term  used  to  denote  the 
power  a  new-born  child  possesses  of  contln- 
Qlng  Its  Independent  existence. 

That  a  (hlld  may  be  viable,  it  is  neios- 
sary  that  not  only  tiie  organs  should  be  in  a 
normal  state,  but  likewise  all  the  phjnriolog- 
ical  and  pathological  causes  which  are  capa- 
ble of  opposing  the  establishment  or  pro 
longation  of  Its  life  he  absent. 

Although  a  child  may  be  born  with  every 
appearance  of  health,  yet,  from  some  mai- 
formation.  it  may  not  possess  the  physical 
power  to  maintain  life,  btit  which  must  cease 
from  iici  ppsity.  Under  thepe  circumstances, 
it  canuot  be  said  to  exist  more  than  tempo- 
rarily,— no  longer,  indeed,  than  is  necessary 
to  prove  that  a  continued  existence  is  im- 
posRfble. 

It  is  important  to  make  a  distiiicf ion  ln'- 
tween  a  viable  and  a  nonviable  child,  al- 
thouj^b  the  latter  may  outlive  the  former. 
The  viable  child  may  die  of  some  disease  on 
the  day  of  Its  bfrth.  while  a  nonviable  child 
may  live  a  fortniKht.  The  former  possesses 
the  organs  essential  to  life,  in  their  integ- 
rity; while  the  latter  has  some  Imperfection 


which  prevents  the  complete  establishment 
of  life. 

As  it  is  no  evidence  of  nonviability  that  a 
child  dies  within  a  few  hours  of  its  birth, 

neither  is  it  a  proof  of  viability  If  a  child 
appears  to  be  well,  and  the  function  of  res- 
piration be  fully  established. 

There  are  many  afCections  which  a  child 
may  have  at  btrth  that  are  not  necwnnrlty 
mortal,  such  as  transposition  of  some  of  the 
organs,  and  other  malformations.  There  are 
also  many  diseases  which,  without  being 
necessarily  mortal,  are  an  impediment  to  the 
establishment  of  Independent  life,  affecting 
difTi  r'-iif  jiarts  nf  the  system,  sm  li  as  inflam- 
mation, in  addition  to  many  nialfonnntions. 
There  is  a  third  class.  In  which  are  many  af. 
fections  that  are  neceasaiily  mortal,  such  as 
a  general  softening  of  the  mucous  membrane 
of  the  stomach  and  intestines,  developed  be- 
fore birth,  or  the  absence  of  the  stomach, 
and  a  number  of  other  malformations.  These 
distinctions  are  of  great  importaaoo;  for 
children  affected  by  peculiarities  of  the  first 
order  must  be  considered  as  viable:  affec- 
tions of  the  Hccond  may  constitute  extenu- 
ating circumstances  In  questions  of  infanti- 
cide: while  those  of  the  third  admit  of  no 
discussion  on  the  subject  of  their  viability. 

The  question  of  viability  presents  itself  to 
the  medical  jurist  under  two  aspects, — first. 
With  respect  to  infanticide,  and,  second,  with 
respect  to  testamentary  grants  and  inherl- 
f  tancea  Bttlard,  Infants  (Translation  by 
•lames  Stewart.  M.  D.)  Appendix;  Brland. 
Med.  Leg.  lere  Partie.  c.  G.  art.  2.  See  2 
Savignay,  Dr.  Rom.  Append.  III.,  for  a  leam« 
ed  di^-f  Msslon  of  tills  subject. 

VIABLE  (Lat.  litae  hitbilitt,  capable  of  liv* 
ing).  A  term  applied  to  a  child  who  Is  bom 

alive  in  such  an  advanced  state  of  formation 
as  to  be  capable  of  living.  Unless  he  is  bom 
viable,  he  acquires  no  rights,  and  cannot 
transmit  them  to  bis  heirs,  and  is  consid- 
ered as  If  he  had  never  been  bom. 

VIAE  SERVITU8  (Lat.)  A  right  of  way 
over  another's  land. 

VIANDER.  In  old  English  law.  A  return- 
ing officer.   7  Mod.  13. 

VICARAGE.   Tn  ecclesiastical  law.  The 

living  or  benefice  of  a  vicar,  usually  con- 
sisting of  the  small  tithes.  1  Burn.  Ecc. 
Law,  76.  79. 

VICARIUS  NON  HABET  VICARIUM.  A 
deputy  cannot  appoint  a  deputy.  Branch, 
Max.  88;  Broom.  Leg.  Max.  (3d  London  Bd.) 
758;  2  Bouv.  Inst,  note  1200. 

VICE  (Lat.:  ablative  of  place).  In 

the  place  or  stead.  Vfc  //in/,  in  my  place. 
Used  in  the  (oniposition  of  words  denoting 
a  delegated  or  deputed  authority. 

A  term  used  in  the  civil  law  and  In  Lou- 
isiana, by  which  Is  meant  a  defect  In  a 
thing;  an  Imperfection.  For  example,  epi- 
lepsy In  a  slave,  roaring  and  crib  biting  in  a 
horse,  are  vicea  Redhibitory  vices  are  those 
for  which  the  seller  will  be  compelled  to 
annul  a  sale  and  take  back  the  thing  sold. 

I  Poth.  Vente,  203;  Civ.  Code  1^.  arts.  2498- 

12507. 
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VICE-ADMIRALTY  COURTS.  In  English 
law.  Courts  established  in  the  queen's  pos- 
semlons  beyond  tbe  seaa,  with  jurisdiction 
orer  maritime  caasM^  laclndlng  tliOM  rdat- 
ing  to  pris«.  8  Bt^h.  Comm.  4S6;  S  BL 
Comm.  69. 

VICE  CHAMBERLAIN.  A  great  officer 
under  the  lord  chaml)erlaln.  who,  in  the  ab- 
SMlce  of  the  lord  chamberlain,  has  the  con 
trol  and  command  of  the  officers  apperiaiu- 
Ing  to  that  part  of  the  royal  household  Which 
is  calltM!  th<'  "chaniln'r.'  Cowell. 

VICE  CHANCELLOR.  An  equity  judge 
who  acta  aa  aaaifltaiit  to  the  chanedlor,  hold- 
Ins  a  w^ianite  court,  from  whldi  an  appeal 

lies  to  tbe  chancellor. 

VICE  CHANCELLOR  OF  THE  UNIVER- 
•Itiea.  See  *'Ohancellon'  Oonrtt  In  the  Unl- 
▼ereltiea." 

VICE  COME»  (Lat.)  The  iheriff. 

VICE  COMES  DICITUR  QUOD  VICEM 
comitia  suppleat.  "Tin-  rtnneH"  [sheriffj  is 
ao  called  because  be  supplies  the  place  of 
the  **ooinet*'  [earl].  Go.  UtL  161 

VICE  COMES  NGN  MISIT  BREVE  (Lat. 
the  sheriff  did  not  send  the  writ).  An  entry 
made  on  the  record  when  nothing  has  been 

done  hy  virtue  of  a  writ  whlch  haa  been  dl- 

ret  ted  to  the  .sheriff. 

VICE  COMITISSA  (Law  Lat)  In  old  Eng- 
lish law.  A  ▼iscountesa.  Spelman.  Vice 
coin<l<«Midoli«aa»viaeoantfl«i  dowager.  Com. 

185. 

VICE  CONSTABLE  OF  ENGLAND.  An 

andent  officer  In  the  time  of  Edward  lY. 

VICE  CONSUL.  An  officer  who  performs 

the  duties  of  a  consul  within  a  part  of  the 
district  of  a  consul,  or  who  acts  in  the  place 
of  a  consol.  See  1  Phil.  Br.  806. 

VICE  DOMINUS.  A  Sheriff;  ingnUk 

VICE  QERENT.  A  deputy  or  Ueutenant 

VICE  MARSHAL.  An  officer  who  waa  ap- 
pointed to  assist  the  earl  marshal. 

V I c E  VE R SA  (Lat)  On  the  contrary;  on 

Oppusilf  sidt'S. 

VICEROY.  One  empowered  to  act  in 
place  of  the  king;  as  a  colonial  governor. 

VICINAGE.  The  neighborhood:  the  Tonne. 

VICINETUM  (Lat)  The  neighborhood: 
Vicinage;  the  venue.    Co.  i.itt.  158h. 

VICINI  VICINIORA  PRAESUMUNTUR 
scire.  Neighbors  are  presumed  tu  know 
things  of  the  neighborhood.  4  Inst  178. 

VICINIA  (Lat.  from  riflmi^.  near>.  In  the 
civil  law.  Nearness  of  dwelling;  neighbor- 
hood; a  nelfi^borhood;  a  neighboring  place. 
Dl8tlnKu!?h<  d  from  confiniinn.  as  being  ap- 
plied lo  urban  estatcfs.  Calv.  Lex. 

VICIOUS  INTROMISSION.  In  Scotch  law. 
A  meddling  with  the  movables  of  a  deceased, 


without  confirmation  or  probate  of  his  will 
or  other  title.  Wharton. 

VICIS  ET  VENELLI8  MUNDANDIS.  An 
ancient  writ  against  tbe  mayor  or  bailiff  of 
a  town,  etc..  for  the  clean  keeping  of  their 
streets  and  lanes.  Reg.  Orig.  867. 

VICOUNTIEL.  Belonging  to  the  sheriff. 

VICOUNTIEL  JURISDICTION.    That  ju 
risdiction  which  belongs  to  the  officers  of  a 
county:  as  sheriffs,  coroners, , etc. 

VICTUS  (Lat.)  In  the  civil  law.  Sus- 
tenance; support;  the  means  of  living.  The 
word  included  everything  necessary  to  the 
support  of  human  life  (91MM  ad  vivendum 
honUni  neoeuorUi  Mint).  Dig.  60.  16.  48. 

VIDAME.  In  French  feuilal  law  Orig- 
inally, an  officer  who  represented  the  bishop, 
ts  the  vlsoonat  did  the  count  In  process  of 
tInWb  these  dignitaries  erected  their  ofTlcos 
Into  llefs,  and  became  feudal  nobles,  surh  as 
the  vidame  of  Chartres.  Rheims.  etc.;  con- 
tinuing to  take  their  titles  from  the  seat  of 
the  bishop  whom  they  represented,  althoui^ 
the  lands  held  by  virtue  of  their  flefs  might 
be  situated  elsewhere.  Hraude. 

A  chief  In  the  neighlwrhood  of  a  church 
or  abbey,  who  acted  as  its  protector.  Stepb. 
Lect.  236. 

Blackstone.  quotinK  Camden.  mal\<>.s  vi- 
dame to  be  a  title  in  old  English  law.  synon- 
ymous with  that  of  volvofor.  1  BL  Comm. 
408. 

VIDE  (Lat.)  A  word  of  r-'feronce.  Vi(tr 
ante,  or  vide  supra,  refers  to  a  previous  pas- 
sage, vide  poff,  or  vide  infra^  to  a  subse- 
quent pssssgSi  In  a  book. 


VIDEBIS  EA  SAEPE  COMMITTI.  QUAE 
saepc  vindicantur.  You  will  see  those  things 
frequently  committed  which  are  frequently 
punished.  8  Inst  Epilog. 

VIDELICET  (Lat/»  A  Latin  adverb,  sls^nl- 
fying  to  wit.  that  is  to  say.  namrdy;  srilicet. 
This  \s(ird  is  usually  abbreviated  nz. 

Tli«>  otTice  of  the  videlUxt  is  to  mark  that 
the  itarty  does  not  undertake  to  prove  the 
prerise  rircTimstances  aliased;  and  in  such 
cases  he  is  not  required  to  prove  them. 
Steph.  PI.  309:  7  Cow.  (N.  Y. »  42;  1  .Johns. 
(N.  Y.)  450;  3  Term  R.  67,  643;  8  Taunt 
107:  Creenl.  Ev.  §  60;  1  Lltt.  (Ky.)  209. 
See  Yrlv.  94:  3  Saund.  291a.  note:  4  Bo.s.  & 
P.  465;  Dane.  Abr.  Index;  2  Pick.  (Mass.) 
214.  888;  16  Mass.  188. 

VIDETUR  QUI  SURDUS  ET  MUTU8  NE 

poet  faire  alienation.  It  seems  that  a  deaf 
and  dumb  man  cannot  alienate.  4  Johns. 
Ch.  (N.  T.)  441.  444. 

VIDIMUS.  We  have  seen.  A  species  of 

pxempiifiration  of  the  enrollment  of  charters, 

etc.    An  insjifximits  fQ.  V.) 

VIDUA  REGIS.  In  old  English  law.  A 
king's  widow.  The  widow  of  a  tenant  in 
rapite.  So  called  because  she  waa  not  al- 
lowed to  marry  a  second  time  without  the 
king's  permission;  obtaining  her  dower  also 
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from  the  assignment  of  the  king,  and  having 
tlM  king  tor  licr  pfttron  md  d«teiid«r.  Sp^ 


VIDUITY.  Widowhood. 

VIK  (Fr.)  Lite.  See  "Par  Atttra  Vl«." 

VIEW.  Inspection:  a  proepe<^ 
Every  one  is  entitled  to  a  view  from  his 
premiaes;  but  he  thereby  acquires  no  right 
over  the  property  of  Ills  neighbors.  The 

er«>(  tion  of  hnildinss  whic-h  obstnict  a  man's 
view,  therefore,  is  not  unlawful,  and  such 
buildings  cannot  be  considered  a  nuisance.  9 
Coke.  Mb.  See  "Ancient  UghU;"  "Nui- 
sance." 

 In  Praetiee.   In  most  real  and  mixed 

action*,  in  order  to  ascertain  the  identity  of 
land  claimed  wtfh  that  In  the  tenant's  pos- 
nfiMtnn  the  tenant  Is  allowed,  after  the  de- 
mandant has  counted,  to  demand  a  view  of 
the  land  in  question,  or,  if  the  subject  of 
claim  be  rent,  or  the  like,  a  view  of  the 
land  out  of  which  It  Issues.  Vlner,  Abr.; 
Comyn.  Dig.;  Booth.  37;  2  Sannd.  45b;  1 
Reeve.  Uist  £ng.  Law,  435.  The  term  is 
also  aomettmes  applied  to  the  practice  of 
sending  the  jury,  in  the  custody  of  an  offi- 
cer, to  the  scene  of  the  transaction  involved 
in  the  action,  tliat  they  may  be  the  better 
able  to  understand  the  evidence.  It  may 
also  bo  ordored  in  a  criminal  trial  to  in- 
atmot  the  Jury  in  respect  to  the  place. 

VIEW  AND  DELIVERY.  When  a  right  of 

common  Is  exerclpable  not  over  the  whole 
waste,  hut  only  in  convenient  places  indi- 
cated from  time  to  time  by  tlie  lord  of  the 
manor  or  his  Iwiliff,  it  is  said  to  be  exer- 
cisable after  "view  and  deliTery."  Blton. 
Gommona,  23S. 

VIEW,  DEMAND  OF.  In  real  at  tions.  the 
defendant  was  entitled  to  demand  a  view, 
that  is.  a  sight  of  the  thing.  In  order  to  as* 

certain  Its  Identity  and  other  circnnistanoes: 
as.  If  a  real  action  were  brought  against  a 
tenant,  and  such  tenant  did  not  exactly  know 
what  land  it  was  that  the  demandant  asked, 
then  he  might  pray  the  view,  whldi  was 
that  he  mi^ht  sec  the  land  which  tike  de- 
mandant claimt'd.  Brown. 

VIEW  OF  AN  INQUEST.  A  view  or  in- 
spection taken  hy  a  Jnrjr,  summoned  npon 

an  inquisition  or  inquest,  of  the  place  or 
property  to  which  the  inquisition  or  inquiry 
refers.  Brown. 

View  OF  FRANK  PLEDGE.  In  English 
law.  An  examination  to  see  if  every  free- 
man within  the  district  had  taken  the  oath 
of  allpf^iaiu  e.  and  found  nine  freemen  pledg- 
es for  his  peaceable  demeanor.  1  Reeve, 
Hist  Bng.  Law.  7.  It  took  place,  originally, 
once  In  each  year,  after  Michaelmas,  and 
subsequently  twice,  after  Raster  and  Mi- 
chaelmas, at  the  sheriff's  toum  or  court  leet 
at  that  season  held.  See  "Court  Leet;" 
"Bberirs  Toum." 

VIEWERS.  Persons  appointed  by  the 
courts  to  see  and  sxamine  certain  matters^ 


and  make  a  report  of  the  facts,  together  with 
their  opinion,  to  the  court  In  practice,  they 
are  usually  appointed  to  lay  out  roads*  mnA 
the  like. 

VIGILANTIBUS  ET  NON  DORMIENTI- 
bus  jura  subserviunt.  The  laws  serve  the 
vigilant,  not  those  who  sleep.  2  Bouv.  Inst, 
note  28S7.  See  *'Lachfle;"  Broom,  Lag.  Mm*. 
(3d  London  Bd.)  7M. 

VIGORE  CUJUS  (Law  LaL)   By  forco 

whereof.    1  Ld.  Raym.  412. 

VllS  ET  MODI8  (Lat)  In  the  ecclesi- 
astical courts,  senrlce  of  a  decree  or  dtatloa 

\  viis  ct  mixlis.  i.  r..  by  all  "ways  and  mnans* 
\  likely  to  affect  the  party  with  knowledge  of 
its  contents,  is  equivalent  to  substituted 
service  in  Uie  temporal  courts,  and  is  op- 
posed to  personal  service.  PhlUlm.  Sec  Law, 
1258, 188S. 

VI LL.  In  England,  this  word  was  used  to 
signify  the  parts  into  which  a  hundred  or 
wapentake  was  dlTlded.  Forteae.  c  M.  Soa 
Co.  Litt.  115b.   It  also  slgalHaa  a  town  «r 

city.   Barr.  Obs.  St.  133. 

VILLA  EST  EX  PLURIBU8  MANSION!* 
bus  vicinata,  et  collata  ex  plurfiMm  vicinls. 

et  sub  appellatione  villarum  continentur 
burgi  et  civitates.  Vill  is  a  neighborhood  of 
many  mansions,  a  collection  of  many  neigh- 
bors, and  under  the  term  of  "vills."  l>or- 
ougha  and  cities  are  contained.  Go.  LItt. 
lis. 

VILLAIN.  An  epithet  used  tn  east  con- 
tempt and  contumely  on  the  person  to  whom 
it  is  applied. 

To  call  a  man  a  villain  in  a  letter  written 
to  a  third  person  w^iU  entitle  him  to  an  ac- 
tion without  proof  Of  mecial  diunsgwa  l 

B(js.  &  P.  ?,?.\. 

VILLANI8  REGIS  SUBTRACTIS  REDU- 
eendls.   A  writ  that  lay  for  the  bringing 

back  of  the  king's  bondmen  that  had  been 
carried  away  by  others  out  of  tiis  manors 
whereto  thoy  belonged.  Bog.  Orig.  87. 

VILLANUM  8BRVITIUM  (Law  LaL)  In 
old  English  law.  Villein  serrlce.  Fleta,  Ubu 

3.  c.  13.  S  1- 

VILLEIN  {liU",  base,  or  ri7/«/.  estate).  A 
person  attached  to  a  manor,  who  was  sub- 
stantially in  the  condition  of  a  slave,  who 
performed  the  base  and  menial  work  npon 
the  manor  for  the  lord,  and  was  generally  a 
subject  of  property,  and  belonging  to  him. 
1  Washb.  Real  Prop.  26. 

'  The  feudal  villein  of  the  lowest  order,  nn- 
I  protected  as  to  property,  and  subject  to  the 
most  ignoble  services.  Hut  his  circiimstan- 
ces  were  very  different  from  the  slave  of  the 
Southern  states,  for  no  person  was,  in  the 
eye  of  the  law.  a  villein,  except  as  to  his 
master;  In  relation  to  all  other  persons  he 
was  a  freeman.  LItL  Tan.  §5  18!>.  19*»:  Hal 
lam.  View  Mid.  Ages,  ToL  1,  122.  124;  Id. 
vol.  2,  199. 


VILLEIN  IN  QR088.   A  Tfflein 
to  the  person  of  the  lord,  and  traaafsnUMs 
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by  deed  from  one  peraon  to  another.  Lltt. 

s  in. 

VILLEIN  REGARDANT.  A  rlllein  an- 
nwed  to  the  mmnor  or  land;  a  wut 

VILLEIN  SERVICES.  Base,  but  certain 
and  determined,  senricea.  1  Stepb.  Comm. 
(7th  Bd.)  187. 

VILLEIN  80CAQI  (Saxon,  xor.  free,  or 
Lat.  snra.  a  plough).  The  villeins,  from  liv- 
ing on  one  piece  of  land,  came  at  last  to  be 
allowed  to  hold  It  hy  'tenure  of  yllleinage, 
e.  g.,  uncertain  menial  services.  These  senr* 
ices  at  last  became  fixed;  the  tenure  was 
then  called  "vUleln  eocage."  1  Washb.  Real 
Prop.  26. 

VILLENAGIUM  (T.aw  Lat.)  In  old  Eng- 
lish law.  Villenage;  the  condition  or  tenure 
of  a  Tllloia;  bondage.  Olanv.  Uh.  6,  c  1. 

VILLENOUSJUOQMBNT.  InoldBngUBh 

law.  A  judgment  given  by  the  common  law 
in  attaint,  or  In  cases  of  conspiracy. 

Ita  effects  were  to  make  the  object  of  It 
lose  his  Uhcram  legem,  and  become  infa- 
mous. He  forfeited  his  goods  and  chattels, 
and  his  lands  during  life:  ai.>]  tliis  bar- 
barous Judgment  further  required  that  his 
lands  should  be  wasted,  his  houses  rased, 
his  trees  rooted  up,  and  that  his  body  should 
be  cast  into  prison.  He  could  not  be  a  Juror 
or  witness.  Burrows,  998, 10S7:  i  Bl.  Oonun. 
136. 

VIM  Vi  REPELLERE  LICET,  MODO  FIAT 
moderamine  inculpatae  tutelae,  non  ad  su- 
mendam  vindictam,  sed  ad  populsandam  in- 
Juriam.  It  is  lawful  to  repel  force  by  force; 
but  let  It  he  done  with  the  aeif-eontrol  of 
blameless  defense.— not  to  take  revenge,  but 
to  repel  Injury.    Co.  Litt.  162. 

VINCULACION.  In  Spanish  law.  An  en- 
talL  Schmidt,  CtT.  Law,  808. 

VINCULO.  In  Spanish  law.  The  bond, 
chain,  or  tie  of  marriage.  White;  New  Be- 
cop.  bk.  1.  tit.  6.  c.  1.  5  2. 

VINCULO  MATRIMONII.   See  "Divorce." 

VINCULUM  (Lat.)  A  chain;  a  connected 
series;  a  connection  or  relation.  See  "Con- 
sanguinity." 

A  bond;  a  band;  a  tie.  Vinculum  matri- 
monii, the  bond  or  tie  of  marriage;  the  matri- 
monial obligation. 

The  binding  for*  e  of  law.  Obligatio  est 
juris  vinntltnii.  obligation  is  a  bond  Of  law. 
or  legal  tie.    Bracton,  fnl.  'M). 

VINDEX.  In  the  civil  law,  a  defender. 

VINDICARE  (I^t.)  In  the  civil  law.  To 
claim,  or  challenge;  to  demand  one's  own; 
to  assert  a  rU'lit  in  or  to  a  thing:  to  a.ssert 
or  claim  a  property  in  a  thing;  to  claim  a 
thing  aa  one's  own.  Ctiv.  Lex.  To  avenge; 
to  punUh. 

VINDICATIO  (  Lat.t  In  the  civil  law.  The 
claiming  a  thing  as  one's  own;  the  assert- 
ing of  a  right  or  title  in  or  to  a  thing. 


The  name  of  an  action  in  rem,  by  which 
a  rlc^t  or  tiling  was  ehdmed.  last  4.  8.  IS. 

VINDICATION.  In  civil  law.  The  claim 
made  to  property  by  the  owner  of  it.  1 
Bell.  Gomm.  (5th  £d.)  28L  See  "Revendl- 
catlon." 

VINDICATORY  PARTS  OF  LAWS.  The 

sanction  of  the  laws,  whereby  It  is  signified 
wliat  evil  or  penalty  shall  be  incurred  by 
such  as  commit  any  public  wrongs,  and 
transgress  or  neglect  their  duty.  1  Steph. 
Gomm.  87;  1  Brown  &  H.  Comm.  50-1. 

VINDICTA.  In  Roman  law.  A  rod  or 
wand.  and.  from  the  use  oi  that  instrument 
in  their  course,  various  legal  acts  came  to 
be  distingulAed  by  the  term;  e.  9.,  one  of 
the  three  ancient  modes  of  manumission  waa 
by  the  vindicta;  also  the  rod  or  wand  inter- 
vened In  the  progress  of  the  old  action  of 
vin4ioatiOt  whmoe  the  name  of  that  action. 
Brown. 

VINDICTIVE  DAMAGES.    Exemplary  or 
punitive  damages. 

VIOL  {Fr.)    In  French  law.  Rape.  Barr. 

Ob.s.  St.  139. 

VIOLENCE.  The  ahxiso  of  force.  Theorle 
des  Lois  Criminelles,  32.  That  force  which 
is  employed  against  common  right,  against 
the  laws,  and  against  public  liberty.  Merlin, 
Report  The  term  is  sjmonymoua  with 
"physical  foroe."  81  Oonn.  818.  See  "Force." 

VIOLENT  PRESUMPTION.  A  stroag  or 
necessary  presumption.  3  Bl.  Comm.  371; 
Burr.  Cire.  Br.  80. 

VIOLENT  PROFITS.  In  Scotch  law.  The 

gains  made  by  a  tenant  holding  OTor  are  so 

called.    Ersk.  Inst.  2.  6.  54. 

VIOLENTA  PRAESUMPTIO  ALIQUAN- 
do  est  plena  probatio.  Violent  presumption 
Is  aometlmea  full  proof.  Ga  LltL  6b. 

VIPERINA  EST  EXP08ITI0  QUAE  COR- 
rodlt  viscera  textus.  That  is  a  viperous  ex> 
position  which  gnaws  or  eats  out  the  bowels 

of  the  text.    11  Coke,  34. 

VI R  ET  UXOR  C0N8ENTUR  IN  LEGE 
una  persona.  Husband  and  wife  are  consid- 
ered one  person  in  law.  Go.  UtL  118;  Jenk. 

Cent.  Cas.  27. 

VIR  ET  UXOR  SUNT  QUASI  UNICA  PER- 
sons,  quia  care  et  sanguis  unus;  res  licet  sit 

propria  uxoris,  vir  tamen  ejus  custos,  cum  > 
sit  caput  mulieris.  Man  and  wife  are.  as  It 
Were,  one  person,  because  only  OOe  fle.sh  and 
blood;  although  the  property  may  be  the 
wife's,  the  husband  is  keeper  of  it.  since  he 
is  the  head  of  the  wife.  Go.  LltL  118. 

VIR  MILITANS  DEO  NON  IMPLICETUR 

secularibus  negotiis.  A  man  fighting  for  God 
must  not  be  involved  in  secular  buslnesa. 
Go.  Utt  70. 

VIRES  ACQUIRIT  EUNDO.  It  gains 
I  strength  by  continuance.  1  Johns.  Ch.  (N. 
It.)  881.887. 
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VIRGA.  Att  obsolete  word,  whtcb  slgnifles 

a  rod  or  gtalT.  such  as  sheriffs,  bailiffs,  and 
constables  carry  as  a  badge  or  ensign  of 
their  oOotti 

VIRGATA  REGIA  (Law  Lat.)    In  old  Bns* 

lish  law.  The  royal  verKe;  the  verge:  the 
bounds  of  the  king's  household,  within  which 
the  court  of  the  steward  had  Jurisdiction. 
Crabb,  Hist.  Eng.  Law.  185.  A  spare  of 
twelve  leagues  In  drenit  around  the  king's 
palace  or  residence.  Fleta.  lib.  2,  c  2.  S  2; 
Id.  c.  4.  5  2. 

VIRGE,  TENANT  BY.  A  species  of  copy- 
bolder,  wbo  holds  by  the  vlrge  or  rod. 

VIRQO  INTACTA.  A  pure  rlrgln. 

VIRIDAHIO  ELIQBNDO.  a  wnt  for  choice 
ot  a  Terderer  In  the  forest  Reg.  Orlg.  177. 

VIRILIA  (Lat.)  The  privy  members  Of  a 
man.    IJracton,  lib.  3,  p.  144. 

VIRTUTE  CUJUS.  By  virtue  whereof. 
This  was  the  clause  in  a  pleading  Justifying 

an  entry  upon  land,  by  which  the  party  al- 
lied that  it  was  In  virtue  of  an  order  from 
one  Mititled  that  he  entered. 

VIRTUTE  OFFICII  (Lat.)  By  virtue  of  his 

ofBee.  A  sheriff,  a  constable,  and  some  oth- 
er officers  may  virtute  officii  apprehend  a 
man  who  has  been  guilty  of  a  crime  In  their 
presence.  * 

VIS  (Lat.  force).  Any  Icind  of  force,  vio- 
lence, or  disturbance  relating  to  a  man's  per- 
son or  his  property. 

VIS  ABLATIVA  (Lat.)  In  the  civil  law. 
AblatlTe  force;  force  which  is  exerted  in 
taking  away  (auprendo)  a  thing  from  an- 
other. Galv.  Lex. 

VIS  ARMATA.  In  the  civil  and  old  Eng- 
lish law.  Armed  force;  force  exerted  by 
means  of  arms,  weapons,  or  anything  that 

can  hurt  or  injure. 

VIS  CLANDESTINA  (Lat.)  In  old  Bng- 
lidi  law.  Clandestine  force ;  such  as  is  used 
by  nl^t  Bracton,  foL  162. 

VIS  COMPULSIVA.  In  civil  and  old  Eng- 
lish law.  Compulsive  force;  that  which  is 
exerted  to  compel  another  to  do  an  act 

'against  his  will:  force  oxerted  by  menaces 
or  (error.    Bracton,  fol.  n;2. 

VIS  DIVINA  (l^t.)  In  the  civil  law.  Di- 
vine or  .suprrhuman  force;  the  act  of  Ctod. 
Dig.  19.  2.  25.  6. 

VIS  EXPULSIVA  (Lat.)  In  old  English 
law.  Expul^ive  force;  force  used  to  expel 
anotluT.  or  put  him  out  of  his  po.sse.sslon. 
Bracton  contrasts  it  with  via  simplex,  and 
divides  it  into  expulrive  force  with  arms, 
and  expulsive  force  without  arms.  Bracton. 
fol.  i(;2. 

VIS  EXTURBATIVA  iLat)  In  the  civil 
law.  Extifrbative  force;  force  used  to  thrust 
out  (etcturbare)  another.     Force  used  be- 


tween two  contending  claimants  of  posses^ 
si  on,  the  one  endeavoring  to  thrust  out  the 

other.  Calv.  Lex. 

VIS  FLUMINIS  (Lat.)  In  the  civil  law. 
The  force  of  a  river  or  stream:  the  force 
exerted  by  the  rapidity  or  magnitude  of  a 

current  of  water. 

VIS  IMPRESSA  (Lat.)  Immediate  force; 
original  force.  This  phrase  is  applied  to 
cases  of  trespass  when  a  question  arises 
whether  an  Injury  has  been  caused  by  a  di- 
rect force,  or  one  which  is  indirect.  When 
the  original  forci-,  or  lis  «.«<«,  had  ceas- 
ed to  act  before  the  injury  commenced,  then 
there  is  no  force,  the  effect  is  mediate,  and 
the  proper  remedy  is  trespass  on  the  case. 

When  the  injury  is  the  immediate  conse- 
quence of  the  forcf,  or  ris  prwcimo,  tres- 
pass I't  ct  a  nil  is  lies.  3  Houv.  Inst.  nOte 
3483;  4  Bouv.  Inst,  note  3583. 

VIS  INERMIS.  In  old  English  law.  Un- 
srmed  force;  the  opposite  of  "via  armata." 
Bracton.  foL  162. 

VIS  INJURIOSA.  In  old  English  law. 
Wrongful  force;  otherwise  called  "illicita" 
(unlawful).  Bracton.  fol.  192. 

VIS  INQUIETATIVA.  In  the  civil  law. 
Disquieting  force.  Calv.  Lex.  Liracion  de- 
fines it  to  be  where  one  does  not  permit  an- 
other to  use  his  possession  quleUy  and  in 
peace.  Braston.  fol.  162. 

.  VIS  LAICA.  In  old  English  law.  Lay 
force;  au  armed  force  used  to  hold  posaeih 
sion  of  a  church.  Reg.  Orlg.  69,  60. 

VIS  LEGIBUS  EST  INIMICA.  Force  Is  in- 
imical to  the  laws.   3  Inst.  176. 

VIS  LICITA.  In  old  EngUsh  law.  Lawful 
force.   Bracton,  fol.  162. 

VIS  MAJOR  (Lat.)  A  superior  force.  In 
law  it  signifies  incvital)lo  accident. 

This  term  is  used  in  the  civil  law  in  nearly 
the  same  way  that  the  words  "act  of  Ood" 

(g.  r.)  arc  used  in  the  common  law.  Gen- 
erally, no  one  is  resptjnsible  for  an  accident 
which  arises  from  tlie  vis  major:  but  a  man 
may  be  so  where  he  has  stipulated  that  he 
would,  and  when  he  has  b^n  guilty  of  a 
fraud  or  deceit.  2  Kent.  Comm.  448;  Poth- 
Pret  a  Usage,  notes  48,  60;  Story,  Bailm. 
f  25. 

VIS  PERTURBATIVA  (Lat.)  In  old 
English  law.  Perturbative  force.  Force 
used  between  parties  contending  for  a  pos- 

srssicii :  or.  ;i«  I1ra<  tnn  explains  it,  where 
one  1  oiitcndH  that  hf  possesses  the  thing, 
though  he  has  not  the  right,  and  th<'  other 
asserts  that  he  is  in  possession,  since  he  has 
the  right  (ttM  flttis  contendii  ne  posaidere 
rum  jus  noil  habeat.  et  alius  dicat  sc  vsse 
ill  possessiutie.  cum  jus  hubeat).  Bracton, 
fol.  162. 

VIS  PROXIMA  (Lat)  Immediate  force. 
See  "Vis  Impressa." 

VIS  SIMPLEX.  In  old  English  law.  Simple 
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or  mere  force.  Distinguished  by  Bracton 
from  "vis  annata."  and  also  trom  **lH»  eajNli- 
9iva:'   Bracton,  fol.  162. 

VISA.  In  ciTil  law.  Tbe  formula  put 
upon  n  aet;  a  reslater;  a  oommerelal  book, 
la  tn^er  to  i^proTO  of  It  and  anthentloate 
It 

VISCOUNT  (Lat.  rice  coiner).  This  name 
ynm  made  use  of  as  an  arbitrary  title  of 

honor,  without  any  office  pertaining  to  it.  by 
Henry  VI.  for  the  first  time.  The  slicriff  or 
earl  s  deputy  hold.s  the  olhce  of  (  t<  f  (oiin's, 

of  which  viscount  is  a  translation,  but  used, 
as  we  have  Just  aeoii.  In  »  dtOemt  aanae. 
The  dignity  of  a  Ttaooont  Is  next  to  aa  earl. 

1  Bl.  Comm.  397. 

VISE.  An  indorsement  on  a  i>assport  by 
the  antborttles,  denoting  that  It  has  been 

examined,  and  that  the  pcMson  who  l)ear8 
it  is  permitted  to  proceed  on  his  Journey. 
Webator. 

VISITATION.  The  act  of  examining  Into 

the  affairs  of  a  corporation. 

The  power  of  visitation  is  applicable  only 
to  ecclesiastical  and  eleemosynary  corpora- 
tions. I  Bl.  Comm.  48U;  2  Kyd,  Corp.  174. 
Tbe  visitation  of  civil  corporations  Is  by  the 
gov  rnniont  itself,  through  the  medium  of 
the  courts  of  justice.  See  2  Kent,  Comm. 
249. 

VISITATION  AND  SEARCH.  In  Interna- 

tional  law.  Thp  right  of  a  belligerent  to 
boai'd  neutral  private  vessels  on  the  high 
aeaa,  or  in  the  watera  of  eithar  beUlsarent, 
and  examine  their  papers  and  cargo.  See 
Wheaton,  Int.  Law,  S  525;  Hall,  Int  Law.  p. 
724. 

VISITATION  BOOKS.  Compilations  made 
out  or  eoUactod  by  the  heralds  in  the  circuits 
whidi  ttieir  commlssfons  aathorlied  them  to 

make,  for  the  purpose  of  iBQUlrlng  into  the 
state  of  families  and  registering  marriages 
and  descenta  whldi  were  verified  to  them  by 
oath.  They  are  good  evidence  of  pedigree. 
8  Bl.  Comm.  105. 

VISITER.  An  inspector  of  the  govern- 
m«'iit.  (»!  corporations,  or  bodies  politic.  1 
Bl.  Comm.  482.  See  Dane,  Abr.  Index;  7 
Pick.  (Maas.)  SOS:  12  Pfek.  (Maaa.)  244. 

VISNE.  The  neighlwrhood ;  a  neighbor- 
ing place;  a  place  near  at  hand;  the  venue. 

Formerly  the  visoe  was  confined  to  the 
Immediate  neighborhood  where  the  eanae  of 

art  ion  m  ost',  and  many  verdicts  were  dis- 
turbed because  the  visne  was  too  large, 
which  becoming  a  great  grievance.  Bcveral 
statutes  were  passed  to  remedy  the  evil.  21 
.lac.  1.  c.  13,  gives  aid  after  verdict,  where 
the  visne  is  partly  wrong. — that  is.  where  it 
is  warded  out  of  too  many  or  too  few  places ! 
In  the  eoanty  named.  Id  ft  17  Car.  II.  e.  8. 
tjnps  further,  and  mre.s  defects  of  the  visne 
wholly,  so  that  the  cause  is  tried  by  a  Jury 
of  the  proper  oonnty.  Sea  '^anna." 

VITILITIGATION.  OaTilona  llttiatloiL  Ob- 
aoltte.  Webater. 


VITIOUS  INTROMISSION.  See  "Vicious 
Intromiaakm." 

VITIUM  CLERICI  NOCERE  NON  DEBET. 

C!eri(  al  errors  ought  not  to  projttdica.  J«Bk. 

Cent.  Cas.  T.',;  Dig.  34.  5.  3. 

VITIUM  EST  QUOO  FUGl  DEBET,  NE, 
si  ratlonem  non  fnvenlaa,  mox  legem  sine 
ratione  esse  clames.  It  is  a  fault  which 
ought  to  be  avoided,  that  if  you  cannot  dis- 
cover the  reason,  you  should  presently  ex- 
claim that  the  law  ia  without  reason.  Kllee- 
mere.  Postn.  86. 

VITIUM  SCRIPTORIS.  In  old  English 
law.  The  fault  or  mistake  of  a  writer  or 
copyist;  a  clerical  error.   Ollh.  For.  Bom. 

185. 

VIVA  AQUA.  In  the  cItU  law.  Living 
water;  ruiming  water;  tliat  which  iaanoa 
from  a  spring  or  fountain  (ffuoe  /onfe  e»iO. 

Calv.  Le.x. 

VIVA  PECUNIA  (Law  Lat)  In  old  Eng- 
lish law.    Live  cattle.    See  "Pecunia." 

VIVA  VOCE  tLat.  with  living  voice).  Ver- 
bally. It  is  said  a  wltneaa  deliTera  hia  evl- 

dence  vivQ  voce  when  lie  does  so  In  open 
court.  The  term  is  opposed  to  "deposition." 
It  is  i^ometime.s  opposed  to  "Ijallot;"  as,  the 
people  vote  by  ballot,  but  their  representar 
tlToa  in  the  legfidatiire  vote  vivo  voce. 

VIVA  VOX  (Lat.)  The  living  voice;  oral 
utterance,  as  distlngulahod  from  written 
words.  Hence  tbe  common  phraae,  rlto 
rwr,  by  word  of  mouth. 

VIVARIUM,  or  VIVARY  (LaL  from  littu, 
alive). 

 In  the  Civil  Law.    An  inclosed  place. 

where  live  wild  animals  are  kept.  Calv. 
I/OX.;  Spelman;  A.  Gell.  Noct.  Att.  11. 

——In  Old  English  Law.  A  place  In  land 
or  water  where  living  things  are  kept;  a 
vlvary.  Most  commonly  in  law  if  signifies 
a  park,  warren,  or  fishery.  In  the  statute 
of  Merton  (c.  11)  it  ia  talUB  tm  a  warren 
and  fishery.  2  Inat  100;  Fleta.  lib.  2,  c 

41.  §  2. 

VIVUM  VADIUM.  See  "Vadium  VlTom." 
VIX  (Lat)  Scaroaly;  hardly;  raraly. 

ViX  ULIJ^  LEX  FIERI  POTEST  QUAE 

omnibus  oommoda  sit,  sed  si  majori  parti 
prospiciat  utills  est.  Scarcely  any  law  can 
be  made  which  is  beneficial  to  all;  but  if  it 
benefit  the  majority,  it  is  usefuL  Plowd. 
362. 

I    VOCABULA  ARTIS  (LaL)    Words  of  art; 
"vocables"  of  art :  t' '  hnical  tarma.   Oo.  LitL  • 
pref.;  6  Coke.  121b. 

VOCABULA  ARTIUM  EXPLICANDA 
sunt  secundum  definitlones  prudentium. 
Terms  of  art  should  be  oplatnad  aeoortiog 
to  the  deflnitioaa  of  thoaa  who  are  moat  az> 
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perlenced  In  that  art.  Puflfendorff,  de  Off. 
Horn.  lib.  1,  c.  17.  §  3;  Grotius  de  Jure  Belli, 
lib.  2.  c.  16.  S  3. 

VOCARE  AD  CURIAM.  In  feudal  law.  To 
summon  to  court.   Feud.  lib.  2,  tit.  22. 

VOCATIO  IN  JUS  (Lat.)  In  Roman  law. 
According  to  the  practice  in  the  legis  ac- 
tiones  of  the  Roman  law,  a  person  having  a 
demand  against  another  verbally  cited  him 
to  go  with  him  to  the  praetor;  in  jus  eamua; 
in  jus  te  voco.  This  was  denominated  vo- 
calio  in  jus.  If  a  person  thus  summoned 
refused  to  go,  he  could  be  compelled  by  force 
to  do  so,  unless  he  found  a  riiidex. — that  Is, 
a  procurator,  or  a  person  to  undertake  his 
cause.  When  the  parties  appeared  before 
the  praetor,  they  went  through  the  particu 
lar  forniaUtles  required  by  the  action  ap- 
plicable to  the  cause.  If  the  cause  was  not 
ended  the  same  day.  the  parties  promised  to 
appear  again  at  another  day,  which  was 
called  vadimonium.    See  Matt.  v.  25. 

VOCIFERATIO  (Lat.)  In  old  English  law. 
Outcry :  hue  and  cry.  Cowell. 

VOCO  (Lat.)  In  civil  and  old  English  law. 
I  call;  I  summon;  I  vouch.  //•  jua  roco  te, 
I  summon  you  to  court;  I  summon  you  be- 
fore the  praetor.  The  formula  by  which  a 
Roman  action  was  anciently  commenced. 
Adams.  Rom.  Ant.  242.  Voco  ialcni,  I  call  or 
vouch  such  a  one.  The  old  formula  of  vouch- 
ing to  warranty.    Bracton,  fol.  382b. 

VOID.  That  which  has  no  force  or  effect. 
"Void"  Is  often  loosely  used  in  the  sense  of 
"voidable"  (g.  v.)    See  44  Pa.  St.  15. 

VOIDABLE.  That  which  has  some  force 
or  effect,  but  which,  in  consequence  of  some 
Inherent  quality,  may  be  legally  annulled  or 
avoided. 

VOIR  DIRE.  A  preliminary  examination 
of  a  witness  or  venireman  to  ascertain 
whether  he  is  competent. 

VOLENTI  NON  FIT  INJURIA.    He  who 

consents  cannot  receive  an  injury.  2  Bouv. 
Inst,  notes  2279.  2327;  Broom.  Leg.  Max.  (3d 
'  London  Ed.)  245;  Shelf.  Mar.  &  Dlv.  449; 
Wlngate,  Max.  482;  4  Term  R.  657;  Plowd. 
501. 

VOLUIT  SED  NON  DIXIT.  He  willed,  but 
did  not  say.   4  Kent.  Comm.  638. 

VOLUMEN  (Lat.  from  ro/rcrc.  to  roll).  In 
the  civil  law.  A  volume;  so  called  from  Its 
form,  being  rolled  up. 

VOLUMU8.  We  will.  The  first  word  of  a 
clause  in  the  royal  writs  of  protection  and 
lettcr.s  patent. 

VOLUNTARIUS  DAEMON.  A  drunkard. 
Co.  Litt.  247a. 

VOLUNTARY.  Willingly;  done  with  one's 
consent;  negligently.  Wolff.  S  5. 

VOLUNTARY  ANSWER.  In  chancery 
practice.  An  answer  put  In  by  a  defendant. 


when  the  plaintiff  had  filed  no  interrosato- 
ries  which  required  an  answer. 

VOLUNTARY  ASSIGNMENT.   An  as8lg:n- 

ment  made  by  a  debtor  in  trust  for  the  ben- 
efit of  his  creditors.  So  called  in  contradis- 
tinction from  "compulsory  assignments."  or 
such  as  are  made  under  statutes  of  bank 
ruptcy  and  Insolvency,  or  by  order  of  some 
competent  court.  Burrill.  Assignm.  p.  4;  10 
Paige  (N.  Y.)  445;  1  Comst  (N.  Y.)  201. 

VOLUNTARY  CONVEYANCE.  The  trans- 
fer of  an  estate  made  without  any  adequate 
consideration  of  value. 

VOLUNTARY  DEPOSIT.  In  civil  law.  A 
deposit  which  is  made  by  the  mere  consent 
or  agreement  of  the  parties.  1  Bouv.  InsL 
note  1054.    See  "Deposit." 

VOLUNTARY  ESCAPE.  The  giving  to  a 
prisoner  voluntarily  any  liberty  not  author- 
ized by  law.  6  Mass.  310;  2  Chipm.  (  VL) 
11;  3  Har.  &  J.  (Md.)  559;  2  Har.  &  G.  (Md.) 
106;  2  Bouv.  Inst,  note  2332.    See  "Escape.** 

VOLUNTARY  IGNORANCE.  A  willing 
omission  to  learn  or  know. 

VOLUNTARY  JURISDICTION.  In  eccle- 
siastical law.  That  kind  of  Jurisdiction 
which  requires  no  Judicial  proceedlnga;  as, 
the  granting  letters  of  administration  and 
receiving  the  probate  of  wills. 

VOLUNTARY   MANSLAUGHTER.  See 

"Manslaughter." 

VOLUNTARY  NONSUIT.  In  practice.  The 
abandonment  of  his  cause  by  a  plaintiff,  and 
an  agreement  that  a  Judgment  for  i>ost8  t>e 
entered  against  him.  3  Bouv.  InsL  note 
3306. 

VOLUNTARY  OATH.  An  oath  taken  In 
some  extrajudicial  matter,  or  before  some 
magistrate  or  officer  who  cannot  compel  it  to 
be  taken. 

VOLUNTARY  PAYMENT.  That  made  by 
free  will  and  choice.  Not  compelled  by 
process  or  force. 

VOLUNTARY  REDEMPTION.    In  Scotch 

law.  Where  a  mortgagee  receives  the  sum 
due  into  his  ovm  hands,  and  discharges  the 
mortgage,  without  any  consignation.  Bell, 
Diet. 

VOLUNTARY  SALE.  One  made  freely, 
without  constraint,  by  the  owner  of  the 
thing  sold.   1  Bouv.  InsL  note  974. 

VOLUNTARY  WASTE.  That  which  is 
either  active  or  willful,  in  contradistinciion 
to  that  which  arises  from  mere  negligence, 
which  is  called  "permissive"  waste.  2  Bout. 
Inst.  2394  et  seq.    See  "Waste." 

VOLUNTAS  DONATORIS,  IN  CHARTA 
doni  8ul  manifeste  expressa  observetur.  The 

will  of  the  donor,  clearly  expressed  in  the 
deed,  should  be  observed.   Co.  Litt.  21a. 
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VOLUNTAS  EST  JUSTA  SENTENTIA 
de  CO  quod  quis  post  mortem  suam  fieri  vetit. 
A  will  Is  an  exact  opinion  or  determination 
concerning  that  which  each  one  wiahee  to  be 
done  after  his  death. 

VOLUNTAS  ET  PROPOSITUM  DISTIN- 
guunt  maleficia.  The  will  and  the  proposed 
end  distlngulah  crimes.  Bracton,  2b.  136b. 

VOLUNTAS  FACIT  QUOD  IN  TESTA- 
mento  scriptum  valeat.  The  will  of  the  tes- 
tator gives  validity  to  what  is  written  in 
the  win.  Dig.  SO.  1. 12.  3. 

VOLUNTAS  IN  DELICTI8  NON  EXITUS 

spectatur.  In  nffensos.  the  will,  and  not  the 
consetiium  es.  are  to  be  looked  to.   2  Inst.  57, 

VOLUNTAS  REPUTABATUR  PRO  FAC- 
to.   The  will  IB  to  be  taken  for  the  deed. 

3  Inst.  69. 

VOLUNTAS  TESTATORIS  AMBULATO- 
rla  est  usque  ad  mortem.  The  will  of  a  tes- 
tator is  ambulatory  until  his  death;  that  is, 
he  may  change  it  at  any  time.  See  1  Bouv. 
Inst  note  88;  4  Coke,  61. 

VOLUNTAS  TESTATORIS  HABET  IN- 
terpretationem  latam  et  benignam.  The  will 
of  a  testator  has  a  broad  and  liberal  inter- 
pretation. Jenk.  Cent  Cas.  260;  Dig.  5<L  17. 
12. 

VOLUNTAS  ULTIMA  TESTATORIS  EST 
perimplenda  secundum  veram  intentionem 
suam.  The  last  will  of  a  testator  is  to  be 
fulfilled  according  to  his  true  Intention.  Co. 
Utt.  322. 

VOLUNTEERS.  Persons  who  reeeive  a 
voluntary  i  on veyanec 

It  is  a  general  rule  of  the  courts  of  equity, 
that  they  will  not  assist  a  mere  volunteer 
who  has  a  defective  «onveyan<  e,  Fonbl.  Eq. 
bk.  1.  e.  .5,  §  2.  And  see  the  note  there  for 
sonx'  exceptions  to  this  rule.  See.  generally. 
1  Madd.  271;  1  Supp.  Ves.  Jr.  320;  2  Supp. 
Yea.  Jr.  321;  Powell,  Mortg.  Index;  4  Bouv. 
Inst,  notes  3968-3973. 

 In   Military   Law.    Persons  who,  in 

time  of  war.  voluntarily  enlist  in  the  mili 
tary  service. 

Their  rights  and  duties  are  prescribed  by 
the  municipal  laws  of  the  different  states, 
but  when  in  artual  service,  they  are  suIj 
Ject  to  the  laws  of  the  United  States  and 
the  articles  of  war, 

VOTE.  Suffrage;  the  voice  of  an  individ- 
ual In  making  a  choice  by  many.  The  total 
number  of  voices  given  at  an  Section;  as, 

the  presidential  vote. 

VOTUM.  A  vow  or  promise.  Dies  voto- 
rum,  the  wedding  day.  Fleta,  1,  4. 

VOUCHEE.    In  common  recoveries,  the 

person  who  is  called  to  warrant  or  defend 
the  title  is  called  the  "vouchee."  2  Bouv. 
Inst  note  2098. 


VOUCHER. 

— ■ — In  Accounts.  An  account  book  In 
which  are  entered  the  acquittances  or  war- 
rants for  the  accountant's  disehai^e.  Any 
acquittance  or  receipt  whith  is  evidence  of 
payment,  or  of  the  debtor  s  being  dibcharged. 
See  8  Halst  <N.  J.)  299;  1  Mete  (Mass.) 
218. 

—In  Old  Conveyancing.  The^  person  on 

whom  the  tenant  to  the  iirat  t  ijii  calls  to  de- 
fend the  title  to  the  land,  because  he  is  sup- 
posed to  have  warranted  the  title  to  him  at 
the  time  of  the  original  purchase. 

The  person  usually  employed  for  this  pur- 
pose is  tho  crier  of  the  (ourt.  who  is  there- 
fore called  tile  ""common  voucher."  Cruise, 
Dig.  tit.  36,  c.  3.  S  1;  22  Viner,  Abr.  26; 
Dane.  Index.  See  "Recovery." 

VOUCHER  TO  WARRANTY.  The  (  ailing 
one  who  has  warranted  lands,  by  the  party 
warranted,  to  come  and  defend  the  suit  for 
him.   Co.  Lltt  lOlb. 

VOUS  VEIES  (VOIES,  or  VEITZ)  BIEN 
coment  (Law  Fr.  you  see  well  how».  For- 
mal words  anciently  used  by  counsel  in  ad- 
dressing the  court.  Y.  B.  T.  1  Edw.  IIL  9; 
Y.  B.  H.  2  Edw.  III.  9;  T.  B.  P.  8  Edw.  10. 
23;  Y.  B.  M.  4  Hen.  VI.  1. 

VOX  EMISSA  VOLAT;  LITER  A  SCRIP- 
ta  manet.  Words  spoken  vanish;  words 
written  remain.  A  written  contract  cannot 

be  varied  by  parol  proof.  F^room.  Lep;.  Max. 
(3d  London  Ed.)  594;  1  Johns.  (N.  Y.)  071, 
672. 

VULGARIS  OPINIO  EST  DUPLEX,  VIZ^ 
orta  Inter  graves  et  discretos*  quae  multum 
veritatis  habet,  et  opinio  orta  Inter  levee  et 

vulgares  homines  absque  specie  veritatis. 
Common  opinion  is  of  two  kin<ls.  viz.,  that 
which  arises  among  grave  and  discreet  men. 
which  has  much  truth  in  it,  and  that  which 
arises  among  light  and  common  men.  with- 
out any  appearance  of  truth.  4  Colie.  107. 

VULGARIS  PURGATIG  (Law  Lat)  In  old 
English  law.  Common  purgation;  a  name 
Klven  to  the  trial  by  ordeal,  to  distinguish  it 

from  the  canonical  ptiriration,  which  was  by 
the  oath  of  the  party.    4  iil.  Cotnni.  .142. 

VULGO  CONCEPTI  (Lat.)  in  the  civil 
law.     Spurious  children;  bastards:  those 

who  cannot  point  out  th<'ir  la'her.  or.  if 
I  hey  can.  have  him  for  a  father  whom  It  is 
not  lawful  to  have  (qui  patrem  demonstrate 
non  poaaunt,  vel  qui  postunt  quidem,  sed 
earn  habent  quern  habere  non  licet).  Dig. 
1.  6.  23. 

VULGO  QUAESITI  (Lat.i  In  Die  elvillaw. 
Spurious  children;  literally,  gotten  from  the 
people;  the  offspring  of  promiscuous  cohab- 
itation, who  are  considered  as  having  no 

father.    Inst.  3.  4.       Id.  3.  5.  4. 

VYCINE  (I^w  Fr.;  Lat.  licinim).  A  neigh- 
bor.  Dyer,  86b  (Fr.  Bd.) 
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WACREOUR  (Law  Fr.)  Id  old  English 
law.  A  yasAlKMid  or  Ttcnuit  JH  mereoun 
per  pai/t.  Brltt  c  29. 

WADSET.  In  Scotch  law.  A  riRht  by 
which  lands  or  other  heritable  subjec.ts  are 
impignonited  by  the  proprietor  to  his  cred- 
itor In  security  of  his  debt.  Like  otlier  her- 
itable rights,  it  iB  protected  by  seisin. 

\Va<lsets,  by  tho  pro.sent  practice,  are  com- 
monly made  out  in  the  form  of  mutual  con- 
tracts. In  which  one  party  sells  the  land, 
and  thp  othrr  grants  the  right  Of  reversioD. 
Brslc.  Inst.  2.  S.  1.  2. 

Wadsets  are  proper,  where  the  use 'of  the 
land  shall  go  for  the  use  of  the  money;  Im- 
.  proper,  where  the  reverser  agrees  to  make 
up  the  (lpflcipn<  y:  and  where  it  amounts  to 
niorp.  the  surphiH  profit  of  the  land  is  ap- 

piiiMi  to  the  extiiu'tioa  Of  the  prlndpsJ. 
Brslc.  Inst.  2.  8.  12.  13. 

WADSETTER.    In  Scotch  law.  Acreditor 

to  whom  a  wadset  is  made. 

WAFT0R8.  Conductors  of  vessels  at  sea. 
Oowell. 

WAQB.  To  give  a  pledge  or  seenrlty  for 

the  performance  of  anythine:;  as.  to  wage  or 
gage  deliverance,  to  wage  law,  etc.  Co.  Litt. 
294.  This  word  la  hat  little  osed. 

WAGER.    A  bet  (9.  r.) 

WAGER  OF  BATTEL.  A  superstitious 
mode  of  trial  which  till  latelj  disgraced  the 
English  law. 

The  last  ease  of  this  kind  was  commenced 

in  the  year  1817.  but  not  proceeded  In  to 
judgment;  and  at  the  next  session  of  the 
Dritish  parliament  an  act  was  passed  to 
abolish  appeals  of  murder,  treason,  felony, 
or  other  offenses,  and  wager  of  battel,  or 
joining  ifsue  or  trial  by  battel,  in  writs  of 
right.  59  Geo.  III.  c.  46.  For  the  history 
of  this  speciee  of  trial,  see  8  BL  Gomm.  887; 

4  BL  Comm.  347:  Enc.  "Gage  de  BatalUe;" 

Stepb.  PI.  122,  and  Append,  note  35. 

WAGER  OF  LAW.  In  old  pracUce.  An 
oath  taken  by  a  defendant  fn  an  action  of 

debt  that  he  doe.s  not  owe  fbc  claim,  sup- 
ported by  the  oaths  of  eleven  neighbors. 

When  an  action  of  debt  is  brought  against 
a  man  upon  a  simple  contract,  and  the  de- 
fendant pleads  nil  dehit.  and  concludes  his 
plea  with  this  plea,  witb  this  formula.  ".And 
this  he  is  ready  to  defend  against  him  the 
said  A.  B.  and  his  salt,  as  the  coort  of 
our  lord  the  king  here  shall  consider."  etc.. 
he  Is  then  put  in  sureties  {.vadios)  to  waye 
his  law  on  a  day  appointed  l)y  the  Judge. 
The  wager  of  law  consists  in  an  oath  taken 
by  the  defendant  on  the  appointed  day.  and 
confirmed  by  the  oatbs  of  oleven  neighbors 
or  compurgators.  This  oath  had  the  effect 
Of  a  Terdtct  In  favor  of  the  defendant,  and 


was  only  allowed  in  the  actions  of  debt 
on  simple  contract  and  detinue;  nor  was  It 
allowed  to  any  one  not  of  good  cliaracter. 
In  consequence  of  this  privilege  of  the  de- 
fendant, (iNsu inpsil  di.splaces  debt  as  a  form 
of  action  on  simple  contracts,  and,  instead 
of  detinue,  trover  wss  osed.  Bat  in  Eng- 
land, wager  of  law  was  abolished  by  3  &  4 
Wm.  IV.  c.  42.  §  13.  And  even  before  its 
al)nlition  it  bad  fallen  into  disuse.  It  was 
last  used  as  a  method  of  defense  in  2  Bara. 
ft  C.  628.  where  the  defendant  offered  to 
wage  his  law,  but  the  plaintiff  abandoned 
the  case.  This  wa.s  in  1824.  If  it  ever  had 
any  existence  in  the  United  States,  it  is  now 
completely  abolished.  8  Wheat  (U.  S.)  642. 

The  name  (In  law  Latin,  vadiatio  legit) 
comes  from  the  defendant's  being  put  in 
pledges  (vodtos)  to  make  his  oath  on  the 
appointed  day.  There  was  a  similar  oath  la 
the  Roman  law.  and  in  the  laws  of  most 
of  the  nations  liiat  conquered  Rome.  It  was 
very  early  in  use  in  England,  as  Glanville 
distinctly  describes  it  Glanv.  lib.  1.  c.  ». 
12.  See  Steph.  PI.  184,  250.  and  note  xzzla.: 
2  In.«t.  119:  Mod.  Entr.  170:  Lilly,  Entr. 
467;  3  Chit  PI.  497;  13  Viner.  Abr.  58;  Bac. 
Abr.;  Dane.  Abr.  Index.  For  the  orlglll  Of 
this  form  of  trial,  see  Steph.  PL  note  xsudz.; 
Co.  Litt.  394.  nrt."};  3  Bl.  Comm.  S41. 

WAGER  POLICY.  In  insurance  law.  A 
policy  without  any  real  Interest  to  anpport 

it:  a  nolicy  In  which  the  insured  ha?  no 
interest,  being  in  fact  nothing  niurc  tlian  a 
wager  or  bet  between  the  parties,  wbcri;-  r 
such  a  voyage  would  be  performed,  or  such 
a  ship  arrive  safb.  8  Rent.  Comm.  877.  Vtt, 
A  nuTo  liopt'  or  cxp'  t  t;it!on,  without  ?ome 
interest  in  the  subject  matter,  is  a  wager 
policy.  Id.  276.  Mr.  A  mould  defines  a 
wager  policy  to  bo  "one  in  which  the  par- 
ties, by  express  terms,  disclaim,  on  the  face 
of  it.  the  intention  of  making  a  contract  of 
indemnity."  1  Amould.  Ins.  276  (281.  Per- 
kins Bd.)  Policies  of  this  kind  are  wtw 
generally  held  to  be  illegal.  Id.  28S  (S89>; 
1  Duer.  Ins.  93-95,  154.  155. 


WAGERING  CONTRACTS.  See 

bllng  Contract." 


WAGES.  A  compensation  given  to  a  hired 
person  for  manual  or  other  Interior 
icea 

The  tmrm  "wages'*  does  not  Inehida 

ary."  and  the  term  "wages  earned**  fil  an 
apt  expression  in  regard  to  laborers  who 
are  only  entitled  to  pay  for  services  actual- 
Iv  rendered,  but  is  entirely  inappropriate 
V.  la  n  used  concerning  public  oflicers  or 
i  k-rks  who  receive  annual  salaries,  which 
are  not  due  until  the  end  of  the  year,  and 
who  are  entitled  to  be  paid  ao  long  as  they 
bold  their  offices,  without  regard  to  the 
services  rendered.  2S  Abb.  N.  C.  (N.  Y.) 
,368.  See  "Salary." 
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WAIFS.  Stolen  goods  waived  or  scattered 
by  a  thief  in  his  flight  in  order  to  effect  his 
escape. 

Such  goods,  by  the  English  common  law, 
belong  to  the  king.  1  Bl.  Comm.  29C;  5 
Colie,  109;  C'ro.  I^liz.  G'Jl.  This  prerogative 
has  never  been  adopted  here  against  the 
trae  o^er,  and  never  imt  in  praetloe 
against  the  finder,  -though  against  him  there 
would  be  better  reason  for  adopting  it.  2 
Kent.  Comm.  2<)2.  See  Coni]m,  Dtg.;  1 
Brown.  Civ.  Law,  238,  note. 

WAIN  BOTE.   Timber  for  wacons  or 

WAINABLE*  In  old  records.  That  may 
be  plowed  or  manured;  tillable.  Cowell; 

Blount. 

WAINAGE.  In  old  English  law.  The  team 
and  Instnunente  of  husbandry  belonging  to 

a  countryman,  and  esperially  to  a  villoin 
who  was  required  to  perform  agricultural 
•enrlces. 

WAINAQIUM  (Saxon  irw;;  Lat.  vaffimi). 

What  is  nocessary  to  tlic  fainuM-  ff)r  the  cul- 
tivation of  his  land.  Barr.  Obs.  St.  p.  12; 
Magna  Charta,  c.  14.  According  to  Belden 
and  I..ord  Bacon,  it  is  rot  the  same  as  con- 
tenemt  ntinii .  iisfd  in  the  same  chapter  of 
Mcf/iia  Charta.  meaning  the  power  of  filter 
tainiQ£  guests,  or  countenance,  as  common 
people  say. 

WAITING  CLERKS.  Offlcefs  whose  duty 
It  formerly  was  to  wait  in  attendance  upon 
the  court  of  chancery.  Tbo  office  was  abol- 
ished In  1842  by  St.  6  ft  6  Vict.  c.  108. 
Hosley  ft  W. 

WAIVE.  A  term  applied  to  a  woman  as 

"outlaw"  is  applied  to  a  man.  A  man  Is  an 
outlaw;  a  woman  Is  a  waive,  Crabb. 

To  abandon  or  forsake  a  right. 

To  abandon  without  right;  as.  "if  the  fel- 
on waives.— that  Is,  leaves  any  goods  in  his 
flight  from  those  who  either  pursuf  liim.  or 
are  apprehended  by  him  so  to  do. — he  for- 
ftits  them,  whether  they  be  his  own  goods, 
or  goods  stolen  by  him."  Bac.  Abr.  "For- 
felture"  (B). 

WAIVER.  The  voluntary  surrender  and 
relinqnlsliment  of  a  right  89  Mnn.  191. 

It  is  a  somewhat  narrower  term  than 
''abandonment"  (9.  v.).  and  is  applied  to 
rights,  not  to  property. 

To  constitute  a  waiver  proper,  there  must 
ordinarily  be  a  valuable  consideration  (75 
X.  Y.  4r..T».  a  full  knowledtjp  of  tho  ritjht 
to  be  waived  (48  N.  Y.  3d9),  and  an  actual 
intent  to  waive  (16  Gray  [Mass.!  289) ;  but 
where  there  are  rlrcumstanros  of  pptoppel.  ». 
c,  wherp  a  party  has  misled  another  to  his 
prejiidirc  as  to  ititent  to  insist  on  a  right, 
it  amounts  to  a  waiver,  irrespective  of  in- 
tent (7  Lea  fTean.]  487)  or  consideration 
(30  X.  Y.  114):  and  thpre  aro  cfrtalii  acts 
to  which  the  law  imputes  the  charactpr  of 
a  waiver,  irrespective  of  Intent,  as  the  right 
to  a  dilatory  plea  is  waived  by  pleading  to 
th4  .merits  <29  Conn.  82). 


Unless  affected  by  the  statute  of  frauds 
(9  Wend.  (N.  Y.]  79).  no  special  formali- 
ties are  required,  and  even  a  writing  under 
seal  may  be  waived  by  parol  (101  XX.  8. 

527). 


WAKEMAN.  The 
Rlpon,  In  Yorkshire. 


chief  magistrate  of 
Camd.  Brit. 


WAKENING.  In  Scotch  law.  The  revival 
of  an  action. 

An  action  ia  said  to  sleep  when  it  lies 
over,  not  insisted  on  for  a  year,  in  which 
casf  if  is  siisi)pndrd.  Ersk.  Inst.  4.  L  38. 
With  us  a  revival  is  by  scire  facias. 

WALAPAUZ  (Lomb.)  In  old  T.ombardlc 
law.  The  disguising  the  head  or  lace,  with 
thp  intent  of  oommitting  a  theft.  I^T..  Lon- 
gobard,  tit.  15«  cap.  ult. 

WALE8CHBilY.  The  being  a  Welshman. 

Sppluian. 

WALI8CU8.  In  Saxon  law.  A  servant  or 
any  ministerial  officer.  Cowell. 

WALKERS.  Foresters  who  have  the  care 
of  a  certain  space  of  ground  aaslgned  to 
them.  CowelL 

WALLA,  or  WALLIA  (La.v  I. at.;  from 
Saxon  wal;  Lat.  vellam).  In  old  Snglish 
law.  A  bank  of  earth  cast  up  for  a  mound, 

or  boundary:  a  wall:  a  sea  wall.  2  Mon. 
Angl.  920;  Cowell;  Spelraan,  voc.  Walila. 

WAND  OF  PEACE.  In  Scotch  law.  The 
wand  which  the  mp.ssenger  carries  along 
with  his  blazon,  in  p\r(  ntlng  a  caption,  and 
with  which  he  touches  the  prisoner.  A  slid- 
ing along  this  stair  of  a  movable  ring,  or 
fhp  brpaklng  of  the  staff.  Is  a  protest  that 
thf  officpr  has  been  resisted  or  deforced. 
Hiiiton  Law  Scot  p.  672;  Bell.  Wet.  "Im- 
prisonment." 

WANG  (Saxon).   In  old  Bnglish  law.  A 

Held.  Blount. 

The  cheek  or  jaw  wherein  the  tp"th  arp 
set.  "Hence,  with  Chancer. "  says  BlounU 
"we  call  the  cheek  teeth  or  grinders  *waiiga* 
and  'wanp  tpeth,'  which  is  also  notified  ia 
that  old  way  of  sealing  writings: 

'And  in  witness  that  this  Is  sooth, 
I  bite  the  wax  with  my  wang  tooth.' " 

WANLAS8.  An  ancient  customary  (enure 
of  lands;  i.  e.,  to  drive  deer  to  a  stand,  that 
the  lord  may  have  a  shot  Blount,  Ton.  140. 

WANTON.  Reckless;  disregarding  the 
rights  of  others.  See  14  Tex.  App.  201.  It 
Is  not  synonymous  with  "willful."  28  Ind. 
290. 

WAPENTAKE  (from  Saxon  traprn,  i.  ^ 
armatura,  and  tar,  i.  e..  tartua).  A  Saxon 
court,  held  monthly  by  the  alderman  for  the 

benefit  of  the  hundrpil. 

It  was  called  a  "wapentake"  from  "wap- 
en."  arms,  a^'d  "tac,"  to  touch  ;  because, 
when  the  chief  of  the  hnndrpd  pntprod  upon 
bis  oflBce,  he  appeared  in  the  held  on  a  cer- 
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tain  day.  on  horseback,  with  a  pike  in  his 
hand,  and  all  the  principal  men  mo{  him 
with  lances.  Upon  this  he  alighted,  and 
they  all  touched  his  pike  with  their  lances. 
In  token  of  their  submission  to  his  author- 
ity. In  this  court,  (auses  of  great  moment 
were  heard  and  determined,  as  Mr,  Dugdale 
has  shown  from  several  records.  Besides 
which.  It  took  cognisance  of  theft,  trials  hr 
ordeal,  virw  of  frank  pledRo,  rind  the  like; 
whence  after  the  Conquest  it  was  called  the 
sheriff's  toum,  and,  as  regarded  the  exam- 
ination of  the  pledges,  the  court  of  the  view 
of  frank  pledge.  These  pledges  were  no  oth- 
er than  the  freemen  within  the  liberty,  who, 
according  to  an  institution  of  King  Alfred, 
were  mntiially  pledged  for  the  good  hehav- 
lor  of  each  other.  Fortesc.  de  Laud.  c.  24: 
Dusd.  Orig.  Jur.  27;  4  HI.  romm.  21'.].  Sir 
Thomas  Smith  derives  it  from  the  custom 
of  taking  away  the  anus,  at  the  muster  of 
each  hundred*  from  those  who  coald  not 
find  sureties  for  good  behaTlor.  Rep.  Angl. 
Ub.  2.  c.  16. 

WAR.  War  Is  a  hostile  contest  with  arms 
between  two  or  more  states  or  oommunitles 
claiming  sovereign  rlghta.  Field,  InL  Ck>de. 

p.  467. 
Classification: 

(1)  War  is  either  offensive,  defensive, 
or  auxiliary.  The  distinction  between  of- 
fensive and  defensive  war  has  been  based 
on  the  provocation  leading  to  the  war,  but 
this  test  Is  dlAcnlt  of  sppllcatlon.  The  most 
practical  test  is  as  to  the  belliRprpr.t  in 
whose  territory  the  war  is  waged.  See 
Glenn,  Int  Law.  Ii9. 

An  auxiliary  war  is  one  undertaken  by  a 
third  nation  In  support  of  a  belligerent. 

(?)  War  is  either  public  or  private,  ac- 
cordingly as  it  has  or  has  not  the  sanc- 
tion of  the  sovereign  power  of  the  state. 

An  insurrectionary  war  in  which  one  par- 
ty is  a  government,  and  the  other  is  not, 
has  been  called  "mixed  war." 

(3)  War  Is  either  perfect  (sometimes  call- 
ed "solemn"),  or  Imperfect  (sometimes 
call«'d  "unHolemn"),  accordingly  as  it  has 
been  declared  in  due  form  by  the  sovereign 
power,  or  is  limited  as  respects  places  or 
persons.    25  Wend.  (N.  Y.)  483. 

(4)  War  is  cither  foreign  or  civil,  ac- 
cording as  it  is  l)etween  inde  pendent  slates, 
or  between  a  state,  as  such,  and  a  party  or 
section  of  Its  own  subjects.  OMI  war  Is 
distinguished  from  a  mere  treasonable  in- 
surrection only  by  degree,  "by  the  number, 
power,  and  organization  of  the  persons  who 
originate  and  carry  it  on."  2  Black  (U.  S.) 
U5. 

WAR,  ARTICLES  OF.  See  "Articles  of 
War." 

WAR  ACTUM  (Law  Lat)  In  old  English 
law.  Fallow;  fallow  ground.  Quando  imt- 
mentwm  facet  ineiMim  et  ad  wa/rietmh  when 
thp  tr^nement  lies  untilled,  and  at  fidkm. 

Brai  ton.  fol.  228b. 

WARD.  An  infant  placed  by  authority  of 
law  under  the  eare  of  a  guardlaii. 
While  under  the  care  of  a  guardian,  a 


ward  can  make  no  contract  whatever  bind- 
ing upon  him,  except  for  necessaries.  When 
the  relation  of  guardian  and  ward  ceases, 
the  latter  is  entitled  to  have  aa  aeoovnt  of 

the  administration  of  )ils  estate  from  the 
former.  During  the  existence  of  this  rela- 
tion, the  ward  is  under  the  subjection  of  his 
guardian,  who  stands  in  loco  parentis.  See 
"QuardiaB." 

A  subdivision  of  a  city  to  watch  in  the  day- 
time, for  the  purpose  of  preventing  viola- 
tions of  the  law.  It  is  the  duty  of  all  police 
officers  and  constables  to  keep  ward  in  their 
respective  districts. 

WARD  FEGH.  Saxon.  In  old  recorda. 
Ward  fee;  the  value  of  a  ward,  or  the  monegr 
paid  to  the  lord  for  his  redemptl<m  tram 

wardship.  Blount. 

WARD  HOLDING.  In  old  Scotch  law. 
Military  tenure  by  which  lands  were  hdd. 

It  was  so  called  from  the  yearly  tax  in  com- 
mutation of  the  right  to  bold  vas.'^als'  lands 
during  minority.  It  was  abolished  tm  1747. 
Burton.  Law  Scot.  p.  375;  Bell.  Diet. 

WARD  IN  CHANCERY.   An  infant  who  is 

under  thi'  superintendence  of  t he  clianct^n.-jr. 

WARDS  AND  LIVERIES.  In  English  law. 
The  title  of  «  court  of  xeoord  salafiHahad  la 

the  reign  of  Henry  VIII.    8aS  'XSOlUt  «t 

Ward.^  and  Liveries." 

WARDA  (Law  Lat) 

 In  Old  Englieh  Law.   Ward;  guard; 

protection:  kppping;  custody.  Spelmaa. 

A  ward;  an  inlant  under  wardship.  Spel- 
man. 

 In  Old  Scotch  Law.   An  award;  the 

Judgment  of  a  court. 

WARDEN.  A  guardian:  a  keeper.  This  is 
the  name  given  to  various  oftici^rs;  a?,  the 
warden  of  the  prison,  the  wardens  of  the 
port  of  Philadelphia,  church  wardens. 

WARDEN  OFTHE  CINQUE  PORTS.  Gov 
ernor  of  th«^  port."  of  ICngland  lying  next 
France,  with  the  authority  of  admiral,  and 
power  of  sending  out  writs  In  his  own  name. 

ct<.  The  constable  of  Dover  Castle  is  the 
warden  of  the  Cinque  Ports,  and  was  first 
appointed  hy  William  the  Conqiieror:  but 
John  I.  granted  to  the  wardens  their  prlri- 
leges  on  condition  that  they  should  provide 
a  certain  number  of  vessels  for  forty  days 
as  often  as  the  king  should  require  them. 
See  "Cinque  Ports." 

WARDMOTE  (from  fr<;r</.  and  Saxon  mol<. 
or  geinntf,  a  meeting).  In  i:nt;!ish  laV.  A 
court  held  in  every  ward  in  London. 

The  wardmote  Inquest  has  power  to  lo- 
qtiire  into  and  present  all  defaults  concern- 
ing the  watch  and  police  doing  their  duty, 
that  ettftees,  etc.,  arc  provided  againat  fire, 
that  persons  selling  ale  and  beer  be  honest 
and  suffer  no  disorders,  nor  permit  gaming, 
etc.,  that  they  sell  in  lawful  measures,  ani 
searches  are  to  be  made  for  beggars,  va- 
grants, and  idle  peraons.  etc,  who  shall  be 
pnnlahed.  C9iart  Han.  IL:  Baa  iMid.  US: 
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Cunningham;  Wharton.  See  Cowell;  4  Inst. 
2A'J:  2  Show.  U5;  Bnc  Lend.  IK;  Chart 
Hen.  II. 

WARDPENNY.  Wardage. 


WARDSHIP. 

-In  English  Law. 


The  right  of  the  lord 


over  the  person  and  estate  of  the  tenant, 
when  the  latter  was  under  a  certain  ase. 
Iw  Modern  Law.  The  etatna  of  a  ward 

<«.  «.) 

WARDSHIP  IN  CHIVALRY.  An  inddent 

to  tho  tonnre  of  knit^ht  service. 

WARDSHIP  IN  COPYHOLDS.  The  lord 
18  guardian  of  hie  infant  toiaiit  by  special 
onatom. 

WARDWIT,  WARDWYTE,  or  WARWITE. 
In  old  BngUsh  law.  immunity  or  exemp- 
tion from  the  duty  or  eenrlce  of  ward,  or 

from  contrl])iit iiif^  to  such  service.  Spel- 
man.  Exempiiuu  from  amercement  tor  not 
finding  a  man  to  do  ward.  Fleta»  lib.  1*  e. 
47.  S  16;  Co.  Litt.  83. 

WARDWRIT.  TlK.'  heiuK  quit  of  gtTing 
money  for  the  keeping  of  wards.  Spelman. 

WARECTARE.   To  plough  np  land  de- 
signed for  wheat  in  the  spring,  in  order  to 
it    lie   fallow  for  better  improvement, 
which  in  Kent  is  called  "Huninier  laml." 

WAREHOUSE.  A  place  used  for  the  re- 
ceptlOQ  and  storage  of  goods  and  merdian* 
4180.  28Ke.47. 

WAREHOUSE  RECEIPT.  A  receipt  by  a 
warehouseman  for  chattels  placed  in  his 
custody.  Its  retom  Is  usually  reooired  In 
order  to  obtain  the  property.  Ry  custom  of 
trade  it  has  come  to  be  virtually  negotiable 
in  many  instances.  Grain,  provisions,  and 
many  other  staple  commodities  are  largely 
transferred  by  deliTery  or  Indorsement  of 
warehoDse  receipts. 

WAREHOUSEMAN.  A  person  who  re- 
solves coods  and  merchandise  to  be  Stored 

in        warehouse  for  hire. 

WARNING.  In  old  English  probate  prac- 
tice. A  notice  to  one  who  had  entered  a 
caveat  to  appear  aad  set  forth  his  interest. 
Sweet. 

WARNOTH.  lu  old  English  law.  An  an 
cient  custom,  whereby,  if  any  tenant  liold- 
ing  of  the  Castle  of  Dover  failed  in  paying 
his  rent  at  the  day»  he  slioiild  finfelt  double, 
and  for  the  eecond  fftUnre*  treble,  ete.  Cow^ 
ell. 

WARRANDICE.  In  Scotch  law.  A  clause 
In  a  charter  of  heritable  rights,  by  which 

the  grantor  obliges  himself  that  the  right 
conveyed  shall  be  effectual  to  the  receiver. 
It  is  either  personal  or  rsal.  A  warranty. 
Ersk.  Inst.  2.  3.  11. 

WARRANT.  In  its  broadest  sense,  "a 
writing  from  a  competent  authority,  in  pur- 
■oaace  of  taw,  directing  the  doing  of  an  act. 


and  addressed  to  an  officer  or  person  compe- 
tent to  do  the  ;i(  t,  and  affording  him  protec- 
tion from  damage  if  he  does  IL"  71  N.  Y. 
876. 

In  practice,  it  is  largely  confined  to  proc- 
ess of  a  criminal  or  quasi  criminal  nature, 
the  more  important  being: 

(1)  Warrant  of  arrest,  which  is  a  writ  la> 
sued  by  a  justice  of  the  peace  or  other  au- 
thorized onieer,  directed  to  a  constable  or 
other  proper  person,  requiring  him  to  arrest 
a  person  theraln  named,  charged  with  com- 
mitting some  offense,  and  to  bring  him  be- 
fore that  or  some  other  justice  of  the  peace. 

(2)  Beneh  warrant,  which  is  a  proics.s 
granted  by  a  court,  authorising  a  proper  of-, 
fleer  to  apprehend  and  bring  before  It  some' 
one  charged  with  some  contempt,  crime,  or 

misdemeanor. 

t3)  Search  warrant,  which  is  a  j)rocess  is- 
sued by  a  competent  court  or  officer,  author- 
islng  an  ofllcer  therein  named  or  described 
to  examine  a  house  or  other  place  for  the 
purpose  of  finding  goods  which  it  is  alleged 
have  been  stolen. 

 Municipal  Warrants.  The  name  "war- 
rant" is  also  given  to  a  class  of  municipal 
securities,  in  the  nature  of  a  bill  of  ex- 
change, drawn  by  an  officer  of  a  municipal- 
ity upon  the  treasurer  thereof.  19  Wall.  (U. 
S.)  468. 

WARRANT  OF  ATTORNEY.  An  Instm- 
ment  in  writing,  addressed  to  one  or  more 
attorneys  therein  name<l,  autliorizin;^;  them, 
generally,  to  appear  in  any  court,  or  in 
some  specified  court,  on  behalf  of  the  per- 
son giving  It,  and  to  confess  judgment  in 
favor  of  some  particular  person  therein 
named.  In  an  action  of  debt,  and  usually 
containing  a  stipulation  not  to  bring  any 
writ  of  error,  or  file  a  bill  in  equity,  so  as  to 
delay  him. 

WARRANT  OF  COMMITMENT.  The 
written  authority  by  which  a  court  empow- 
ers a  Jailer  to  commit  a  person  to  cnstody. 

WARRANT  TO  SUE  AND  DEFEND.  In 

old  prartire.  A  special  warrant  from  the 
crown,  authorizing  a  party  to  appoint  an  at- 
torney to  sue  or  defend  for  him.  011b.  C  P. 
32:  3  Bl.  Comm.  25. 

A  special  authority,  given  by  a  party  to 
his  attorni'v.  to  roiiiiut  nce  a  suit,  or  to  ap- 
pear and  defend  a  suit,  in  his  behalf.  These 
warrants  are  now  disnsed.  though  formal 
entries  of  them  upon  the  rerord  were  long 
retained  in  jtractiie.    1  Kurrill,  Prac.  .3!>. 

WARRANTEE.  One  to  whom  a  warranty 
is  made.  Shep.  Touch.  181. 

WARRANTIA  CHARTAE.  Anandentand 

now  obsolete  writ,  which  was  issued  when 
a  man  was  enfeoffed  of  land  with  warranty, 
and  then  he  was  sued  or  impleaded  in  as- 
sise or  other  action,  in  which  he  could  not 
vouch  or  call  to  warranty. 

It  was  brOOi^t  by  the  feoffor  pending  thO 
first  suit  against  him.  and  had  this  valuable 
Incident,  that  when  the  warrantor  was 
vouched,  and  judgment  passed  against  the 
tenant,  the  latter  obtained  judgment  slmul- 
taneonsly  against  tlM  wamuitor,  to  fooorar 
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other  lands  of  equal  value.  Termes  de  la 
Ley;  Fitzh.  Nat.  Brev.  134;  Dane,  Abr.  In- 
dex; 2  Rand.  (Va.)  141.  148.  156;  4  Lelgli 

(Va.)  132;  11  Serg.  &  R.  (Pa.)  115;  Vlner, 

Abr.;  ("o.  I.itt.  loO;  Hob.  22,  217. 

WARRANTIZARE  EST  DEFENQERE  ET 
acquietare  ten«ntem,  qui  wairantum  voeavlt, 

in  seisina  sua;  et  tenens  de  re  warrant!  ex- 
cambium  hebebit  ad  valentiam.  To  warrant 
Is  to  defend  and  Insure  in  peace  the  tenant, 
who  calls  for  warranty,  in  his  seisin;  anJ 
the  tenant  in  warranty  will  have  an  ex- 
changA  In  proportion  to  Its  value.  Co.  Ldtt 

WARRANTOR.  One  wbo  makea  a  war- 
ranty. Shep.  Touch.  181. 

WARRANTOR  POTESTEXCIPEREQUOD 
querens  non  tenet  terram  de  qua  petit  war- 
rantiam,  at  quod  donum  fuit  inaufficiens.  A 
warrantor  may  object  that  the  complainant 

does  not  hold  the  land  "f  which  ho  socks 
the  warranty,  and  that  the  gat  was  intiuffl- 
elent  Bob.  tL 

WARRANTY. 

 In  Insurance.  A  statement  or  agree- 
ment by  the  insured,  which  i8  part  of  the 

contract  of  insurance,  and  the  truth  of 
Which  is  essential  to  the  validity  of  the  pol- 
icy. 

For  the  distinction  l^etween  "warranty" 
and  "reyrebentatiou,"  see  "Rcproseiitalion." 

 In  tales  of  Personal  Property.  An  un- 
dertaking, express  or  implied,  by  which  the 
seller  insures  the  existence  of  certain  facts 
as  to  the  thiiiK  sold.  It  is  an  express  or  ini 
plied  statement  of  something  which  the  par- 
ty- undertakea  riball  be  a  part  of  th«  con- 
tract, arifl,  though  part  of  the  contract,  yet 
coiiatj  rai  to  the  express  ohicct  of  it.  4 
Mees,      \V.  )'M 

It  is  express  when  the  undertalLing  is  by 
express  words  of  the  seller;  It  Is  Implied 
whrn  it  result.^?  hy  inference  of  law  trom  the 
nature  of  the  tranfaction. 

-—In  6alee  of  Real  Property.  In  old  law. 
a  real  covenant,  whereby  the  grantor  of  an 
estate  of  freehold  and  his  hpirs  were  bound 
to  warrant  the  title,  a!'.*!,  cilhoi-  upon  vouch- 
er or  by  Judgment  in  a  writ  of  warrantia 
chartae,  to  yield  other  1aT*ds  to  the  value  of 
those  from  which  there  had  been  an  evic- 
tion by  a  paramount  title.    Co.  I.itt.  ;}G5a. 

Collateral  warranty  existed  when  the 
heir's  title  was  not  derived  from  the  war- 
rantinp  ancestor,  and  yet  it  burred  the  heir 
from  (  lainiint;  the  land  bv  m'  v  collateral  ti- 
tle, upon  the  presumption  that  he  might 
thereafter  bSTO  assets  by  descent  from  or 
through  the  ancestor:  ard  It  imposed  ir  on 
him  the  oblieration  of  giving  the  warra-  tee 
other  lands  in  case  of  eviction,  provided  be 
had  assets.    2  Bl.  Comm.  301,  302. 

Lineal  warranty  existed  when  the  heir  de- 
rivcd  title  to  the  land  warranted,  either 
from  or  through  the  ancestor  who  made  the 
warranty. 

St.  4  Anne,  c.  16,  annulled  these  collat- 
eral warranties,  which  had  become  a  great 
grievance. 

In  the  United  States,  warranty  in  its  orig- 


inal form.  It  is  presunied.  has  never 
linown.  The  more  plain  and  pliable 
of  a  covenant  has  been  adopted  In  its  place; 

and  this  covenant,  like  all  other  covenants, 
has  always  been  held  to  be  sound  in  dam- 
ages, which,  after  Judgment,  may  be  recov- 
ered out  of  the  personal  or  real  estate,  as 
in  other  cases.   And  in  England  the  matter 
has  become  one  of  curious  learning,  and  of 
lit  Lie  or  no  practical  importa.nce.     See  4 
Kent,  Comm.  469;  8  Rawle  (P&.)  67.  note; 
2  Wheat.  (U.  S.)   45:   9  Serg.  &  R  (Pa.) 
2G'8;  11  Serg.  &  R.  ( I'a. )  loit;  4  iJall.  *Pa.) 
442:  1  Sumn.  ( U.  S.  i  3.jS:  IT  Pick.  (Mass.) 
14;  1  Ired.  (N.  C.)  509;  2  Saund.  38.  note  & 


WARRANTY  DEED. 

covenants  of  warrantv. 


One  wfaicb  iromtahw 


WARRANTY,  VOUCHER  TO.  In  old  prac- 
tice. The  calling  a  warrantor  Into  court  tqr 
the  party  warranted  (when  tenant  in  a  real 
action  brought  for  recovery  of  such  lands >, 
to  defend  the  suit  for  him  i  Co,  I.itt.  loib; 
Comyn.  Dig.  "Voucher"  [A  IJ;  Booth.  Real 
Actions.  48;  2  Sannd.  88.  note  1),  n*td  tbe 
time  of  such  voucbsT  Is  after  tbe  demand* 
ant  has  counted. 

It  lies  In  most  real  and  mixed  actions,  but 
not  in  personal.  Where  the  voucher  has 
been  made  and  allowed  by  the  ionrt.  the 
vouchee  either  voluntarily  appears,  or  there 
issues  a  Judicial  writ  (called  a  summon* 
ad.  tparrantUnndum) ,  commanding  the  sber> 
iff  to  Ptinimon  him.  Where  he.  either  vol- 
untarily or  in  obedience  to  this  writ,  ap- 
pears and  offers  to  warrant  the  lard  to  the 
tenant,  it  is  called  entering  into  the  war- 
ranty; after  which  he  Is  considered  ss  ten* 
ant  in  the  action.  In  the  place  of  the  nrfgi- 
n.Hl  tenant.  The  demandant  then  counts 
as^ainst  blni  de  novo,  the  voncbse  pleads  to 
the  new  ooitnt.  and  tbe  canse  proceeds  to 
Issue. 

WARREN  (Got.  icaJircn  :  Fr.  garenne).  A 
place  privileged  by  prescription  or  grant  of 
the  king  for  the  preservation  of  hares,  co- 
nies, partridges,  and  pheasants,  or  any  of 

them.  Termes  de  la  Ley.  An  action  lies  for 
killing  beasts  of  warren  insitle  the  warren: 
but  they  may  be  killed  da  mage  feasant  on 
another's  land.  6  Coke.  104.  it  need  not  be 
Inclosed.   4  Inst.  818. 

WAR8COT.  A  contribution  usually  made 
towards  armor  In  tbe  time  of  tbe 


WARTH.  A  customary  payment  for 
tie  guard,  GowelL 

WASH  TRADES.  See  **aambltac  Ooa- 

tract." 

WASHING  HORN.  The  sounding  of  a 
bom  for  washing  befbve  dtainer.  The  ew> 
tom  Is  still  observed  In  tbe  Templ«. 

WASTE.  Lasting  and  wrongful  Injury  by 
the  holder  of  a  particular  estate  to  the  detri- 
ment of  tbe  bolder  of  the  reversion  or  re- 
mainder 

To  constitute  waste.  The  i'ljurv  must  be 
wrongful  I  n  ("t.  \.  V.  no  i ,  hy  the  ten- 
ant, or  through  his  fault  (2  Minor.  Inst.  p. 
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529),  and  must  occasion  lasting  injury  to 
the  Inheritance  (1  Washb.  Roal  Prop.  147). 

What  constitutes  waste  in  a  particular 
case  Is  a  anesUon  of  tact.  82  N.  J.  Law. 
521. 

Waste  l8  dlstlngnlshed  from  ''trespMS"  in 

that  the  latter  is  the  act  of  a  Stranger,  While 
waste  is  tlie  act  of  a  tenant. 

It  is  distiuKuished  from  "devastaiHt," 
which,  is  waste  by  au  executor  or  adminis- 
trator. 

(  1  I  Pi  Tinis.si VP  waste  consists  iu  the  more 
neglect  or  omisnion  to  do  what  will  prevent 
Injary  (€9  Mich.  259).  as,  to  suffer  a  house 
to  go  to  decay  for  the  want  of  repair.  And 
it  may  be  iiu  iirred  in  regpect  to  the  soil,  as 
well  a.s  to  the  btiihliiii^s,  trees,  fsnceSt  or 
live  stoclc  on  the  premises. 

(S>  Yoliintary  waste  consists  in  the  com- 
mission of  some  flostnictive  act;  as.  in  pull- 
ing down  a  house,  or  ploughing  up  a  flower 
garden.   1  Paige.  Ch.  (N.  V.)  573. 

(3)  Equitable  wsste  is  such  injury  to  the 
Inheritsnce  as  Is  within  the  legal  right  of 
the  tenant,  but  wbii  li  a  man  of  ordinary 
prudence  would  uot  commit  In  the  manage 
ment  of  liis  own  property.  89  Law  J.  Ch. 
598. 

(4>  Meliorating  wa.ste  bs  that  which  in 
creaHcs  tlie  lu-cpt'iit  value  of  the  estate,  hut 
damages  the  inheritance  by  ciuurging  it  with 
added  burden,  as  Iqr  imp««Tem«nt,  the  un- 
paid cost  whereof  la  a  lien. 

WA8TOR8.  Thieres.  GoweU. 

WATCH  AND  WARD.  A  phrase  used  In 
the  English  law  to  denote  the  superintend- 
eaee  and  care  of  certain  offloers  whose  du- 
ties are  to  protect  the  pabllc  from  ham. 

WATCHMAN.  An  officer  in  many  cities 
and  towns,  whose  duty  it  is  to  watch  dur- 
ing the  night  and  take  ears  of  tiie  property 
of  the  Inhabitants. 

He  possesses,  generally,  the  common*law 
anthority  of  a  i mistalile  to  make  arrests, 
where  there  is  reasonable  ground  to  suspect 
a  felony,  ttovgh  there  Is  no  proof  of  a  fel- 
ony  having  been  committal  1  Chit.  Crlm. 
I^aw.  24;  2  Hale.  P.  C.  9G;  Hawk.  P.  C.  bk. 
2,  c.  13.  §  1.  etc.;  1  East,  P.  C.  ."iOS;  2  Inst 
58;  Comyn,  Dig.  "Imprisonfflent"  (H  4); 
Dane.  Abr.  Index:  8  Tannt.  14;  1  Bara.  A 
Aid.  227;  Peaks,  88;  1  Moody.  G.  0.  884;  l 

Esp.  294. 

WATER  BAILIFF.  In  English  law.  An 
ofllcer  at^lnted  to  search  dilpe  In  ports. 
10  Hen.  YII.  80. 

WATER  BAYLEY.  In  American  law.  An 
officer  mentioned  in  the  colony  laws  of  New 
Plymouth  (A.  D.  1671),  whose  duty  was  to 
collect  dues  to  the  colony  for  fish  taken  in 
their  waters.  Colony  Laws  (Ed.  1836)  164. 
16G.  Probably  another  form  of  water  baUlft 
('/.  '•  '> 

WATERCOURSE.  This  term  is  applied 
to  the  flow  or  movement  of  the  water  In 
riTersi,  erseks,  and  other  streama. 

WATER  MEASURE.  A  greater  measure 
than  the  Winchester,  formerly  used  for 


selling  ooals  In  the  pool,  etc  88  Oar.  IL 

c.  11. 

WATER  ORDEAL.  Xa  Saxon  and  old  Eng- 
lish law.  The  ordeal  or  trial  by  water, 
which  was  of  two  kinds,-  -by  liot  water  and 
by  cold  water.  The  hot-water  ordeal  was 
performed  by  plunging  the  bare  arm  up  to 
the  elbow  in  boiling  wafer,  and  escaping  un- 
hurt thereby.  4  Bl.  Comm.  343;  Spelman. 
The  cold-water  ordeal  was  performed  by 
casting  the  person  suspected  into  a  river  or 
pond  of  cold  water,  when.  If  he  floated  there- 
in, without  any  action  of  swimming,  it  was 
deemed  an  evidence  of  his  guilt,  but.  if 
he  sank,  he  was  acquitted.  Id. 

WATERGANG  (Law  L.a.t.  tcalcruaii'jliim) .  A 
Saxon  word  for  a  trench  or  course  to  carry 
a  stream  of  water,  such  as  are  commonly 
made  to  drain  water  out  of  marshes.  Ord. 
Mar.  de  Rom.  Chart  Hen.  IIL 

WATERGAVEL.  A  rent  paid  for  fishing 
in,  or  other  beneflt  from,  some  river.  Chart. 

io  Hen.  III. 

WATERING  STOCK.  Fictitiously  increas- 
ing the  capital  stock  of  a  corporation.  It 
is  commonly  done  when  the  ordinary  profits 
exceed  an  ordinary  return  on  the  hiTSSt^ 
ment,  and  a.s  tnn<  li  iww  stot  l<  is  then  la* 
sued  as  will  reduce  the  rate  of  eamlnis  to 
normal. 

WATERSCAPE.  An  aqnedttct  or  paassce 
for  water. 

WATLING  (orWETLING)  STREET.  One 
of  the  four  great  Roman  ways  or  roads 
In  Britain.  Cowell;  Blount;  LL.  Oul.  Conq. 
lib.  30;  Fleta.  lib.  2,  c.  61,  §  21.  Otherwise 
called  "Verlam  Street,"  from  its  passing 
through  yernlam.  Spelmaa,  too.  "Ikenlld 
street." 

WAVE80N.   Such  goods  SS  appear  apoB 

the  waves  after  shipwreck.  Jacob. 

WAX  SCOT.  Duty  anciently  paid  twice 
a  year  towards  the  charge  of  wax  candles 
in  churches.  Spelman. 

WAY.   A  passage,  street,  or  road. 

In  its  most  general  sense,  it  Includes  both 
public  highways  and  private  ways  ( Co.  Litt. 
56a);  but  it  is  generally  used  as  synony- 
mous with  *^rlvate  way"  (q.  v.) 

WAY  BILL.  A  writing  in  which  are  set 
down  the  names  oS  pawwttgars  who  are  car- 
ried in  a  public  conveyance,  or  the  descrip- 
tion of  goods  sent  with  a  common  carrier 
by  land.  When  the  goods  are  earrled  by 
water,  the  instrument  is  called  a  "bill  of 
I  lading."  and  this  term  is  now  commonly  ap> 
plied  to  carriage  by  land  as  wsil. 

WAY  GOING  CROP.  In  Pennsylvania  By 
the  custom  of  the  country,  a  teuaut  for  a 
term  certain  is  entitled,  after  the  expiration 

of  his  lease,  tn  enter  and  take  away  the 
crop  of  grain  which  he  had  put  Into  the 
ground  the  preceding  fall.    This  is  called 
ithe  "way-going  crop."   5  Bin.  (Pa.)  889;  8 
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Serf.  4k  B.  (Pa  )  14;  1  Ft.  8t  2S4.  See 

"Away-Going  Crop." 

WAYLEAVE.  A  right  of  way  over  or 
thnntKh  land  for  tbe  carriage  of  mlnerale 

from  a  mine  or  quarry.  It  Is  an  easement 
{q.  beinp  a  species  of  the  class  called 
"rights  of  way."  and  is  generally  created 
by  express  grant  or  reservation.  A  way- 
leave  rent  may  be  a  fixed  annaal  einn.  or 
a  snin  payable  according  to  the  quant  If  y  of 
minerals  drawn  over  tlu'  way.  or  a  com- 
bination of  the  two.  i3ainb.  Minee  (4th 
Ed.)  211  et  seq.;  Elph.  Conv.  2r.4. 

WAYNAQIUM.  Implementa  of  husbandry. 
1  Reeve,  Hist.  Eng.  Law.  c.  6.  268. 

WAYWARDENS.  The  English  highway 
acts  provide  that  in  rvcry  (larlsli  foriniiiK 
part  of  a  highway  district  there  shall  an- 
nually be  elected  one  or  more  waywardens. 
The  waywardens  so  elected,  and  the  jus- 
tices for  the  county  residing  within  the  dis- 
trict, lorm  the  hi^;li\vay  hoard  lor  tln'  dis- 
trict. Each  waywarden  also  represents  bis 
parish  In  regard  to  the  levying  of  the  high- 
way rates,  and  in  qticstlons  arising  concern- 
ing the  liability  of  his  parish  to  repairs,  etc. 
Highway  Acts  1862.  1863,  1864,  1878. 

WEALREAF.  The  robbing  of  a  dead  man 

in  his  grave. 

WEAR.  A  great  dam  made  across  a  river, 
accommodated  for  tbe  taking  of  fish,  or  to 
(  Ml  l  y  a  stream  to  a  milL    Jacob.  See 

"Dam." 

WEAR  AND  TEAR.    Deterioration  by  use. 

WED.  A  covenant  or  agreement;  whence 
a  wwdded  husband. 

WEDBEDRIP  (Saxon).  In  old  Bngllsb  law. 

A  customary  servicp  whi<h  ti>nants  paid  to! 
their  lords.  In  lutting  down  (hfir  rorii.  or  . 
doing  other  harvest  duties;  as  if  a  covenant 
to  reap  for  the  lord  at  the  time  of  his  bid- 
ding or  commanding.  Cowell. 

WEIOHAGE.  In  English  law.   A  duty  or 

toll  paid  for  woii^hlng  merchaTKlisp.  It  is 
called  "tronagc  '  for  wci^liing  \\no\  at  the 
king's  beam,  or  "pesage"  for  wi'i^lving  other 
avoirdupois  goods.    2  Chit.  Com.  Law.  16. 

WEIGHTS  OF  AUNCEL.    See  "Auncel 

Weight." 

WELCH  IV10RTGAGE.  In  Hni^lish  law.  A 
species  of  security  which  partakes  of  tin- 
nature  of  a  mortgage,  as  there  is  a  debt 
due,  and  an  estate  Is  given  as  a  security  for 
thn  repayment,  but  dlffer.s  from  it  In  the 
cin  uniHtanrt  s  that  the  rents  and  profits  are 
to  ho  reici\(>d  without  ac'connt  till  tho  jirin- 
cipal  money  is  paid  off,  and  there  is  no 
remedy  to  enforce  payment,  while  tbe  mort- 
gagor has  a  perpetual  i>owpr  of  redemption 

It  is  a  species  of  viriim  ia<Uii)n.  Strictly, 
however,  there  is  this  distinction  between  a| 
Welch  mortgage  and  a  vivum  vadium, — in 
tbe  latter,  tbe  rents  and  profits  of  tbe  estate 
are  applied  to  the  discharge  of  the  principal 
after  paying  tbe  interest;  while  in  the  for-| 


mer,  the  rents  and  profits  are  recfivcd  in 
satisfaction  of  bis  Interest  only.  1  Powell, 
Morts.  373a. 

WELL  KNOWING.  The  technical  words 
to  plead  seiealer. 

WEND.  A  certain  quantity  or  circuit  of 

land.  Cowell. 

WERE,  or  WERA.  Tbe  name  of  a  fine 
among  the  Saxons  imposed  upon  a  mur> 

derer. 

The  life  of  every  man.  not  excepting  that 
of  the  king  himself,  was  estimated  at  a  n  r- 
tain  price,  whi«  h  was  called  the  "were,"  or 
aeatimatio  capitis.  Tbe  aniuunt  varied  ac* 
cording  to  the  dignity  of  the  person  mur- 
dered. The  price  of  wounds  was  also  varied 
a'  tordirm  to  tii<'  nature  of  the  wound,  or 
the  member  injured. 

WEREGELT  THEF  (Saxon).  In  old  Eng- 
lish law.  A  robber  who  might  be  ransomed. 
Fleta.  lib.  1.  c  47.  1 13. 

WERELADA.  A  purging  from  a  crime  by 
the  oaths  of  several  persons,  according  to 
the  degree  and  quality  of  tbe  accused. 
Cowell. 

WERGILD,  or  WEREGILD.  Tn  old  Eng- 
lish law.  Tbe  price  which,  in  a  barbarous 
age,  a  person  guilty  of  homicide  or  other 
enormous  offense  was  required  to  pay.  In- 
stead of  receiving  other  punishment.  4  Bl. 
Comm.  IRS. 

See.  for  the  etymology  of  this  word,  and 
a  tariff  which  was  paid  for  the  murder  of 
the  different  classes  of  men,  Guiaot,  Essais 
sur  rHlstoIre  de  France,  Eaaal,  4eme,  c.  2, 
i  i. 

WEST  SAXON  LAGE.    The  law  of  the 

West  Saxons,  which  was  observed  in  the 
counties  in  the  south  and  west  of  England, 
from  Kent  to  Devonshire,  in  the  beginning 
of  the  eleventh  century.  Suppo.scd  by  Biack- 
.stonc  to  have  been  iniich  the  same  with  the 
laws  ol  Alfrcr!.    1  ni.  Comm.  65. 

WESTMINSTER.  A  city  by  express  crea^ 
tion  of  Henry  VIII.    It  was  dissolved  as  a 

see  and  restored  to  the  bishopric  of  London 
by  Edward  V'l..  and  turned  into  a  collegiate 
church,  subject  to  a  dean,  by  Queen  Eliza- 
beth. The  superior  courts  sat  here,  and  tbe 
I'ommon-law  courts  have  continued  to  do  so. 
as  do  still  the  divisions  of  the  high  court  of 
jus'i(c  which  represent  them.  The  chan- 
cery division,  except  upon  the  first  day  of 
certain  sittings,  site  at  Lincoln's  Tmol 
Wharton. 

WESTMINSTER  THE  FIRST.  St.  3  Kdw. 
I..  A.  n.  127,").  This  statute,  whi  b  rlcscrves 
the  name  of  a  code  rather  than  an  act,  is 
divided  Into  fifty-one  chapters.  Without  ex- 
tending the  exemption  of  churchmen  from 
civil  j'lrisdiction,  it  protects  the  property  of  * 
tbo  cburcli  from  the  viojonce  and  spoliation 
of  the  king  and  the  nobles,  provides  for 
freedom  of  popular  elections,  because  eher- 
iffs,  coroners,  and  conservators  of  the  peace 
were  still  chosen  by  the  freeholders  in  tbe 
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county  court,  and  attempts  had  been  made 
to  influence  the  election  of  knights  of  tbo 
Bhlre.  from  tbe  time  wlien  tbey  were  Insti- 
tuted. It  lontalns  a  declaration  to  pnforco 
the  eiiai  tnieut  of  Mayim  Chartti  H>;aiii»t  ex- 
cessive finps.  which  might  operate  a:-  perpet- 
ual imprisonment;  enumerates  and  corrects 
the  abases  of  tenures,  particularly  as  to 
marriage  of  wards;  regulates  the  levying  of 
tolls,  which  were  Imposed  arhitiarily  by  the 
barons  and  by  cities  and  boroughs;  cor- 
rects and  restrains  the  powers  ot  the  king's 
escbeator  and  other  offlcers;  amends  the 
orlmi!  al  iuw,  putting  the  crime  of  rape  on 
the  fooling  to  which  it  has  be(>n  lately  re- 
stored, as  a  most  grievous,  but  not  capital, 
offense:  and  embraces  the  subject  of  pro- 
cedure in  rivll  and  criminal  matters.  Intro- 
ducing nia'iy  rcpjiilalioi.s  In  rcndtT  it  cheap, 
simple,  and  expefiitioiis.  1  (  ainpb.  I.ivcs.  L. 
Ch.  p.  HIT;  2  Re.  ve,  liist.  Eng.  Law.  c.  9. 
p.  107.  Certain  parts  of  this  act  are  re- 
pealed by  St.  26  ft  27  Vict.  c.  125.  Wharton. 

WESTMINSTER  THE  SECOND.  St.  13 
Edw.  I.  St.  1,  A.  D.  128.5.  otherwise  called 
the  '  Statute  de  Donia  Conditionalibus."'  See 
"De  Don  Is,  tbe  Statute."  See  2  Reeve.  Hist. 
Eng.  Law.  r.  10.  p.  1fi3.  Certain  parts  of  this 
act  are  repealed  by  St.  19  &  20  Vict.  c.  64, 
and  St  26  ft  27  Vict  e.  126.  Wharton. 

WESTMINSTER  THE  THIRD.  StlSBdw. 

I.  St.  1,  .\.  D.  1200.  Otherwise  called  the 
Statute  (juia  Emptores.    See  "Quia  Empto- 


WHARF.  A  space  of  ground  artificially 
prepared  for  the  reception  of  merchandise 
from  a  ship  or  vessel,  so  as  to  promote  the 
convenient  loading  and  discharging  of  such 

vessel. 

WHARFAGE.    The  money  paid  for  land 
ing  goods  upon,  or  loading  tiiem  from,  a 
wharf.  Dane,  Abr.  Index;  4  Ctel.  41,  45. 

WHARFINGER.  One  who  owns  or  keeps 
a  wharf  for  tbe  purpose  of  receiving  and 
Shipping  merchandise  to  or  from  it  for  blr*-. 

WHEEL.   Tbe  punishment  of  tbe  wherl 

wa.s  f*)rnierly  to  put  a  criminal  on  a  wheel, 
and  then  to  break  liis  liones  until  he  expired. 
This  barbarous  punishment  was  never  used 
in  the  United  States,  and  it  has  been  abol- 
ished In  almost  every  civilised  country. 

WHEN.    At  which  time. 

In  wills,  standing  by  \\>-\i  unqualllled  and 
unexplained,  this  is  a  word  of  condition,  de- 
noting the  time  at  which  tbe  gift  Is  to  com- 
mence, i;  Ves.  243:  2  .Mer.  28fi.  The  context 
of  a  will  may  show  that  the  word  "when" 
is  to  be  applied  to  the  possession  only,  not 
to  the  vesting  of  a  legacy;  but  to  justify 
this  construction,  there  must  be  circumstai! 
eep,  or  oti'.i  r  expressions  in  the  will,  show- 
ing such  to  iiuv4>  ))een  the  testator's  intent. 
7  Ves.  422;  9  Ves.  2;iii;  11  Ves.  4Mt;  Cooper. 
146;  3  Brown.  Ch.  471.  For  the  effect  of  the 
word  *'when''  in  contracts  and  in  wills  in 
the  French  law,  see  6  ToulUer,  Dr.  Civ.  note 
520. 


WHEREAS.  This  word  implies  a  recital, 
and,  in  general,  cannot  \»  used  in  the  direct 
and  positive  averment  of  a  tect  In  a  deelara^ 

tion  or  plea.  Those  facts  which  are  directly 
denied  by  the  terms  of  the  general  Issue,  or 
which  may,  by  the  established  usage  of 
pleading,  be  specially  traversed,  must  be 
averred  In  positive  and  direct  terms;  but 
facts,  however  material,  which  are  not  di- 
rectly denied  l)y  the  terms  of  the  general 
issue,  though  liable  to  be  contested  under  it, 
and  which,  according  to  the  usage  of  plead- 
ing, cannot  be  spedally  traversed,  may  be 
alleged  in  the  declaration  by  way  of  recital, 
untlcr  a  whereas.  (lould,  PI.  c.  43,  5  42;  id. 
c.  3.  5  17;  13a(  .  Aljr.  '  Plena,  etc"  (B  6.  4); 
2  Chit  PI.  151,  178.  191. 

WHIPPING  POST.  A  post  to  which  crim- 
inals are  tied  to  intlict  the  punishment  of 
whipping,  which  is  in  use  in  Delaware,  and 
perhaps  one  or  two  other  statea. 

WHITE  ACRE.  A  fictitious  name  given 
to  a  piece  of  land,  in  the  English  books,  for 
purposes  of  illnstratlon.  See  "Black  Acre." 

WHITE  BONNET.  In  Scotch  law.  A  ficti- 
tious bidder  at  an  auction.  Where  there  Is 
no  upset  price.  an<i  tl>e  atu  tion  is  not  stated 
to  bo  without  reser\e.  ttu  re  is  no  authority 
for  saying  that  employment  of  such  i)er80u 
is  illegal.  Burton.  Law  Scot  362. 

WHITE  FRIARS.  A  place  in  London,  be- 
tween the  Temple  and  lilac  kiriars  \vlii(  h 
was  formerly  a  sanctuary,  and  therefore 
privileged  from  arrest. 

WHITE  PERSONS.  Per.sons  of  the  Cau- 
casian race.  It  excludes  Indians,  Mongoli- 
ans, etc.  5  Sawy.  (U.  S.)  115.  The  general 
rule  is  that  a  person  having  three-fourths  or 
tnore  of  Cautasian  blood  is  r^arded  aS 
white.    See     Dana  (Ky.)  382. 

WHITE  RENTS.  In  English  law.  Rents 
paid  In  sliver,  and  called  "white  rents."  or 

rrtltlHiis  iilbi.  to  distinguish  them  from  other 
rents  which  were  not  paid  in  money.  2  Inst. 
19.  See  "Alba  Firma." 

WHITE  SPURS.  A  kind  of  esquires.  Cow- 
ell. 

WHITEHART  SILVER.  A  mulct  on  cer- 
tain lands  in  or  near  to  the  forest  of  White- 
hart,  paiil  into  the  exchequer.  iMii)ORed  by 
ll'.'nry  111.  upon  Thomas  de  la  Linda  for 
killing  a  beautiful  white  hart  which  that 
king  before  had  spared  in  hunting.  Camd. 
Brit.  150. 

WHITTANWARIi  (l.aw  Lat.)  In  old  Eng- 
lish law.  A  class  of  offenders  who  whitened 
stolen  oxhides  and  horaehldcs  so  that  they 
could  not  be  known  and  Identified.  Barr. 
Obs.  St  124,  note  (f). 

WHOLE  BLOOD.  Being  related  1)y  both 
the  father  and  mother's  side.  This  phrase 
is  used  in  contradistinction  to  "halt  blood," 
which  la  relation  only  on  one  side.  See 
"Blood." 
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WHOLESALE.  To  sell  by  wholesale  l8  to 
Mil  by  large  parcels,  geDerallj  In  original 
packagM^  and  not  b7  retail. 

WHORE.   A  proiUtttto. 

WICK,  or  WIC.  A  town  or  village.  A 
termination  denotiiiK  len  itorlal  limits  of  au- 
thority. Thus,  "bailiwick"  is  the  territory 
to  which  the  authorltjr  of  a  bailiff  extends. 

WIDOW.  A  woman  whose  husband  is 
dead,  and  who  has  not  ["liiarrifd. 

As  used  in  statute  ot  distributions,  this 
does  not  inriuUc  a  divorced  woman,  though 
It  majr  in  the  law  of  dower.  37  Hnn  (N.  T.) 
162;  lOS  N.  Y.  284.  288. 

WIDOW  BENCH.  The  share  of  her  bus- 
band's  estate  wiiich  a  wldow  la  allowed  bc- 

slde.s  her  jointure. 

WIDOW'S  CHAMBER.  InBngliahlaw.  In 
London,  the  ammrel  of  a  widow  and  the  fur 

niture  of  her  chnrTif)er,  left  hy  h.  r  d"  .'ai-fd 
husband,  is  so  called,  and  the  widow  is  en- 
titled to  It  ZBL  Comm.  618. 

WIDOW*8  QUARANTINE.  See  "Qoaran- 

tlne." 

WIDOW'S  TERCE.  The  ripht  which  a 
wife  has  after  her  husband's  death  to  a  third 
of  the  retits  of  lands  in  which  her  husbuid 
died  infeft:  dower.    Hell,  Diet. 

WIDOWER.  A  man  whose  wl/e  le  dead. 
A  widower  baa  a  right  to  administer  on  his 

wife's  separate  estate,  and.  as  her  ailniinl.H- 
trator,  to  collect  debts  due  to  her,  generally 
(or  bis  own  use. 

WIDOWHOOD.  The  sUte  of  aman  whose 
wife  is  dead,  or  of  a  woman  whose  hus- 
band Is  dead.  In  general,  there  Is  no  law  to 

re^'iilate  the  time  during  whirli  a  man  must 
remain  a  widower,  or  a  woman  a  widow,  be- 
fore they  marry  a  second  time.  The  term 
Widowhood  is  mostly  applied  to  the  state  or 
condition  of  a  widow. 

WIFE'S  EQUITY.  See  'Equity  to  a  Set- 
tlement." 

WILD  ANIMALS.  Animals  In  a  sUte  of 
nature;  animals  ferae  naturae.  See  "Ani- 
mal." 

WILD  LAND.  Unimproved  and  unculti- 
vated. 

WILD'S  CASE,  RULE  IN.  A  devise  to  B. 
and  his  children  or  issue.  B.  having  no  issue 
at  the  time  of  the  devise,  gives  htm  an  es- 
tate tall;  l)Ut  if  he  have  issue  at  the  time. 
B.  and  his  children  taiie  Joint  estates  for 
life,  t;  Coke.  10b:  White  A  T.  Lead.  Gas. 
Real  Prop.  542,  5S1. 

WILL.  The  legal  declaration  of  a  man's 
intention  respecting  the  disposition  of  his 
property,  which  he  wills  to  be  performed 
after  his  death.  See  2  Bl.  Comm.  309. 

The  word  Is  of  common-law  origin,  the  cor- 
responding clvll-Iaw  term  being  "testanieut  " 
(fl.  c.)    "Will,"  "testament,"  and  "last  wiU| 


and  testament"  are  now  said  to  be  ssmony- 

mouB.    Schotiler,  Wills.  5  2. 

In  general,  any  instrument  executed  with 
the  required  fornialities,  (oi,f*>rring  no  pres- 
ent rights,  but  intended  to  take  effect  on  the 
death  of  the  maker,  will  be  eonaldered  to  be 
a  wilL  4  Wend.  (N.  T.)  168;  104  Pa.  St. 
240. 

(1)  Hf»lourai>!iir  ( or  olographic »  willsare 
those  written  and  signed  entirely  with  the 
testator's  own  band.  By  reason  of  this.  cer> 
tain  formalities  in  execution  are  In  some 
jurisdictions  disperuscd  with. 

(2)  Nuncupative  wills  are  those  made  by 
oral  declaration  in  the  presence  of  witness- 
es. They  are  not  In  use  In  the  United  Statea. 
and  in  Enc'ia;  d  are  ronfined  to  seamen  and 
iioldiers  in  at  live  service. 

•  3)  Mystic  wills.  In  Louisiana,  are  willa 
sealed  in  the  presence  of  witnesses.  Sea 
"Mystic  Testament." 

WILL,  ESTATE  AT.  See  "Estates." 

WILLFUL.  In  flie  eonimon  sen.se.  vohin- 
tary  or  intentional,  in  criniitial  law,  the 
term  generally  means  more  than  "volun- 
tary," and  Implies  an  evil  mind  or  Intent. 
9tl  r.  S.  fi99:  14ft  Ind.  240;  20  Pick.  (Maj;s.) 
2nt;;  14  Tex.  .Vpp.  200.  Thus,  one  who  arts  in 
good  faith,  believing  that  no  highway  ex- 
isted at  that  place,  is  not  guilty  of  "will- 
fully" obstrucUng  a  highway.  S4  Wis.  675. 

WILLFUL  ACT.  A  "willful"  differs  es- 
sentially from  a  "nfcligent"  act  The  one  is 
positive,  and  the  oilier  negative,  intention 
is  always  separated  from  negligence  by  a 
precise  line  of  demarcation.  38  Jones  it  S. 
(N.  Y.)  281.  317.  affirmed  in  63  N.  Y-  77. 

WILLFULLY.  Intentionally. 

In  charging  certain  offenses,  it  Is  required 
that  they  should  be  stated  to  be  willfully 
done.  Aretab.  Crtm.  PI.  51.  58;  T^each.  C.  C. 

556. 

In  Pennsylvania,  it  has  been  decided  that 
the  word  "maliciously"  was  an  equivalent 
for  the  word  "willfully,"  In  an  Indictment 
for  arson.  6  WbarL  (Pa.)  427.  See  "Will- 
ful." 

WILLS  ACT.  See  "Statute  of  Wills." 

WINCHESTER,  STATUTE  OF.  A  statute 
passed  in  the  13th  year  of  the  reign  of  Bd« 
ward  I.,  by  which  the  old  Saxon  law  of  po- 
lice was  enforced,  with  many  additional 
provisions.  2  Reeve.  Hist.  Eng.  Law.  163; 
Crabl).  Hist.  Eng.  Law,  189.  It  was  re- 
pealed by  St  7  &  8  Geo.  IV.  c.  27.  See 
"Constable." 

WINCHESTER  MEASURE.  The  stand- 
ard measure  whicli  was  originally  kept  at 
Winchester.  It  is  abolished  by  5  A  6  Wm. 
IV.  c.  63. 

WINDING  UP.  The  term  used  In  Bng^ 
land  to  denote  the  dissolution  of  a  corpora- 
tion or  partnership,  and  the  settlement  of 
its  affairs. 

WINDOW  TAX.  A  tax  on  windows,  levied 
on  houses  which  contained  more  than  six 
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windows,  and  wore  worth  more  than  Co  per 
annum;  established  by  St.  7  Wm.  III.  c.  18. 
8t  14  *  15  Viet  e.  88.  sabatltntad  for  tblB 
tax  a  tax  on  Inhabited  honaos. 

WINDSOR  FOREST.  A  royal  foTOtt  found 

ed  by  Hpnry  VIII. 

WINTER  CIRCUIT.  Anoccaalonal  circuit 
appointed  for  tho  trial  of  prisoners.  In  Eag- 
lar.d.  and  in  somo  cases  of  civil  causos,  be> 
twt'f  ii  Mirhaelmas  and  Hilary  terms. 

WINTER  HEYNINQ.  The  season  between 
llth  November -and  S8d  April,  which  Is  ex- 

ooptcd  from  the  liberty  of  (  ommonlng  In  oer- 

lair!  forests.    St.  23  Car.  II.  c.  3. 

WISBUY,  LAWS  OF.  A  code  of  maritime 
laws,  compiled  at  Wisbtiy,  the  ancient  capi- 
tal of  (Jothland  In  Swe  len.  towards  the 
close  of  the  thirteenth  century,  and  which, 
■con  after  their  {Mmnulgatlon,  were  adopted 
as  laws  of  the  sea  by  all  the  nations  of 
modern  Europe.  Even  In  the  time  of 
Cleirac  (who  published  them,  with  a  com- 
mentary, in  his  worlc  entitled  Let  Dt  tt 
CUiUtttmf*  de  la  Mrr).  they  were  still  ob- 
serveil  in  Sweden,  n»Mimark.  Flanders,  and 
in  thf  north  of  Germany.  These  laws  re- 
semble in  many  respects  the  laws  of  Oleron, 
to  which,  indeed,  according  to  Cleirac,  they 
were  but  a  supplement,  and  they  were 
adopted  as  tho  ba-sis  of  the  later  collection 
known  as  the  "Laws  of  the  Hanseatlc 
t«asae."  8  Kent,  Comm.  IS;  and  note;  1 

Duer.  Ins.  40,  41:  Tntrod  Disc.  T.ert.  li. 
They  have  been  puldishcd  in  the  United 
States.  In  the  appendix  to  the  ftrst  TOlome 
Of  Peters'  Admiralty  Decisiona 

WISTA.    .\  measure  of  land  amooff  the 

Saxonn.  (ontalnlng  sixty  acres. 

WITAM.  The  purgation  from  an  offense 
hgr  the  oath  of  ths  requisite  number  of  wit- 


WITE.  In  Saxon  law.  A  punishment, 
pain,  penalty,  mulct,  or  crimloai  fine.  Cow- 
elL  Tt  was  the  tne  paid  to  the  magistrate. 

as  diPtin^ulshed  from  "were,"  the  OOmpeo* 
sation  paid  to  the  injured  persons. 

WITEKDEN.  A  taxation  of  the  West  Sax- 
ons, imposed  by  the  pablle  oonnoil  of  the 
klBsdom. 

WITENA  DOM.  In  Saxon  law.  The  Judg- 
BUent  of  the  county  court,  or  other  court  of 
compsteat  Jorlsdlctlon.  on  the  title  to  prr)p. 
erty.  real  or  personal.  1  Spence,  Bq.  Jur. 
28. 

WITENA  GEMOTE  (spelled,  also,  iHtena 
gemot,  {jririfi  na  gemote,  from  thf  Saxon  tci- 
lo.  a  wise  man.  gemote^  assembly. — ^the  as- 
sembly of  wise  men).  An  assembly  of  the 
great  men  of  the  kingdom  In  the  time  of 
the  Saxons,  to  ad  rise  and  assist  in  the  gov- 
ernment of  the  rsatan. 

Tt  was  the  grand  council  of  the  kingdom, 
and  was  held,  generally.  In  the  open  air.  by 
public  notlcp  or  particular  summons,  in  or 
n^tr  some  city  or  populous  town.  These  no- 


tices or  .-^uiuMionst  s  were  issued  upon  .Irfr- 
mlnation  by  the  king's  select  council,  or  the 
body  met  without  notlee,  when  the  throne 
was  vacant,  to  elect  a  new  king.  Snbue- 
quently  to  the  Norman  Conquest  it  was  call- 
ed covntiniic  conciiiinn  ir(;i.i.  curia  ituipjia. 
and.  finally,  "parliament;"  but  its  character 
had  become  considerably  changed.  It  was  a 
rourt  of  last  resort  lunr--  <  sii*'(  ially  for  de- 
termining-disputes  between  the  king  and  his 
thanes,  and.  ultimately,  from  all  inferior 
tribunals.  Great  offenders,  particularly  those 
who  were  members  of  or  might  be  sum- 
moned to  the  king's  court,  were  here  tried. 
The  casual  loss  of  title  deeds  was  supplied, 
and  a  very  extenslTe  equity  Jurisdiction  ex- 
ercised. 1  Spence.  Eq.  Jur.  73-76;  1  B\. 
Comm.  147,  148;  1  Reeve.  Hist.  Eng.  tAW, 
7;  !»  Coke,  pref. 

The  principal  duties  of  the  witena  gemote, 
besides  acting  as  high  court  of  judicature, 
was  to  elect  the  soven  ij^n,  assist  at  his  cor- 
onation, and  co-operate  in  the  enactment  and 
administration  of  the  laws.  It  made  trsatles 
jointly  with  the  king,  and  aided  him  in  di- 
recting the  military  affairs  of  the  kingdom. 
Examinations  into  the  state  of  churches, 
monasteries,  their  possesstons,  discipline^ 
and  morals,  were  made  before  tills  tribunal. 
It  appointed  magistrates,  and  regulated  the 
coin  of  the  kingdom.  It  also  provided  for 
levying  upon  the  people  all  such  sums  ss 
the  public  necessities  required;  and  no  prop- 
erty of  a  freeman  was,  in  fact,  taxable  with- 
out the  consent  of  the  gemote.  Rede.  lib.  2, 
c  5;  3  Turner,  Ang.  Sax.  209;  1  Dugd.  Mon. 
80;  Saxon.  Ghron.  188, 140. 

WITEN8.  The  chiefs  of  the  Saxon  lords 
or  thanes,  their  nobles,  and  wise  men. 

WITH  STRONG  HAND.   In  pleading.  A 

technical  phrase  Indispensable  In  descrlbinif 
a  forcible  entry  In  an  indictment.  No  other 
word  or  circumlocution  will  answer  the 
same  purpose.   8  Term  R.  357. 

I  WITHDRAWING  A  JUROR.  In  practice. 
An  agreement  made  between  the  parties  in 
a  suit  to  require  one  of  the  twelve  jurors 
Impanelled  to  try  a  cause  to  leave  the  Jury 
box;  the  set  of  leaTlng  the  box  by  such  a 
Juror  is  also  called  the  withdrawing  a  Jaror. 

This  arrangement  usually  takes  place  at 
the  recommendation  of  the  Judge,  when  It  is 
obviously  improper  the  case  should  proceed 
any  further. 

The  effect  of  withdrawing  a  juror  iMits  an 
end  to  that  particular  trial,  and  each  party 
most  pay  his  own  costs.  8  Term  R.  657: 
2  Dowl.  721 :  1  Cromp..  M.  &  R.  <M.  Rut  the 
plaintiff  may  bring  a  new  suit  for  the  same 
cause  of  action.  Rvan  &  M.  402;  3  Bam.  4k 
Adol.  349.   See  3  Chit.  Prac.  916. 

WITHDRAWING  RECORD.  The  with- 
drawing by  plaintiff  s  attorney  of  the  nisi 
prills  i  i  (  ord  filed  in  a  cause.  hi  tOi  i'  jurv  Is 
sworn,  has  the  same  effect  as  a  motion  to 
postpone.  8  Car.  A  P.  185;  8  Campb.  888; 
Paine  it  D.  Prae.  405. 

WITHERNAM.  In  practice.  The  name  of 
a  writ  which  issues  on  the  return  of  elongata 
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to  an  alicu  or  piurtef  writ  of  repleviD.  by 
which  the  sheriff  Is  commanded  to  take  the 

dpfondaiit's  own  fioods  which  may  bf-  found 
in  his  builiwiik.  and  kt-i-p  them  saft'ly.  not 
to  deliver  them  to  the  plaintiff  until  surh 
time  as  the  defendant  chooses  to  suhipit  him- 
self and  allow  the  distress,  and  the  whole  of 
It  to  l)e  rcplovind.  and  he  Is  thereby  further 
commanded  that  ho  do  return  to  the  court  in 
what  manner  he  shall  have  executed  the 
writ.  Hammond.  N.  P.  453;  2  Inst  140; 
l^itzh.  Nat.  Brev.  68,  69;  Grotlus  de  Jure 
Belli.  8.  2.  4.  note  1. 

WITHOUT  DAY.  This  signifies  that  the 
cause  or  thing  to  which  it  relates  is  indefi- 
nitely adjourned;  as.  when  a  case  Is  ad- 
journed witbotit  day.  It  net  again  to  be  in- 
quired into.  When  the  legislature  adjourn 
without  day.  they  are  not  to  meet  again. 
This  is  usually  expressed  in  Latin.  «iae  die. 

WITHOUT  IMPEACHMENT  OF  WASTE. 

When  a  tenant  for  life  holds  the  land  with- 
out impont  lwnent  of  waste,  he  is,  of  courao, 
dispunishable  for  waste,  whether  willful  or 
otherwise.   But  still  this  right  must  not  be 

Wanfd'ily  abused.  ?o  an  to  destroy  the  e.s- 
tate;  and  he  will  t>e  eniniiiod  from  commit- 
ting malicious  waste.  r>ane,  Abr.  c.  78.  a. 
14.  §  7:  Bac.  Abr.  "Waste  '  (X);  2  Eq.  Cas; 
Abr.  "Waste"  (A,  pi.  8);  2  Bouv.  InsL  note 
2408.  See  ^'Impeadunent  of  Waste." 

WITHOUT  PREJUDICE.  A  phrase  fre- 
quently used  in  connection  with  admtsaionB. 
orders,  etc.  Its  general  effect  Is  to  reserve 

oertain  rights  which  would  otherwi.'ie  bo  in- 
directly or  impliedly  affected.  See  20  Wall. 
(U.  S.)  18;  68  Vt.  414. 

WITHOUT  RECOURSE.  An  indorsement 

of  a  negotinble  instrument,  whereby  the  in- 
dorser  relieves  himself  of  any  liability  to 
subsef|uent  holders.  The  usual  form  is  by 
prefixing  the  words  "Without  recourse"  to 
the  indorser's  signature. 

WITHOUT  RESERVE.  Those  words  arc 
frequently  used  in  conditinr  s  of  sale  at  i)ub- 
lic  auction,  that  the  property  offered,  or  to 
be  offered,  for  sale,  will  be  sold  without  re- 
serve. 

When  a  property  is  advertised  to  be  sold 
without  reserve,  if  a  puffer  be  employed  to 
bid.  and  actually  bid  at  the  sale,  the  courts 
will  not  enforce  a  contract  against  a  pur- 
chaser, into  which  he  may  have  been  drawn 
by  the  vendor's  want  of  faith.  5  Hadd.  34. 
See  "Puffer." 

WITHOUT  STINT.  Without  Umlt  Ap 
plied  to  common,  it  is  the  same  as  common 

sons  no  nib  re. 

WITHOUT  THIS,  THAT.  In  pleading. 
These  are  technical  words  used  in  a  trav- 
erse (g.  V.)  for  the  purpose  of  denying  a  ma- 
terial fact  In  the  preceding  pleadings,  wheth- 
er declaration,  plea,  replication,  etc.  In  Lat- 
in it  is  called  absque  hoc  (q.  v.)  LAwes, 
PL  118;  CSomyn.  Dig.  *neader*'  (0  1);  Sum- 
mary of  Pleadinir.  7';  1  Saund.  103.  note; 
Ld.  Raym.  641;  1  Burrows,  320;  1  Chit  PI. 
576.  note  (a). 


WITNESS.  One  who  gives  oral  ifeoiimony 
In  a  judicial  proceeding.  If  his  testimony 
be  given  by  deposition,  he  is  known  aa  a 
"deponent;''  if  by  airulavit.  as  an  "affiant,* 

One  who  is  present  at  any  transaction, 
particularly  persons  required  by  law  to  be 
present,  by  way  of  preappointed  enrldenoe. 
If  the  witness  signs  an  Instrument  to  denote 
that  same  was  executed  in  his  presence,  be 
is  called  a  "snbacrlUnr*  or  "attMUiiff"  wf^ 
nesa. 

WITNESSING  PART.   In  a  deod  or  other 

formal  instrument,  that  part  which  comes 
after  the  recitals,  or,  wli*  re  there  ar»-  no  re- 
citals, after  the  parties.  It  usually  commea- 
ces  with  a  reference  to  the  agreement  or  !»• 
tention  to  be  cffoctuatrd.  then  stat<.>?  or  ra- 
ters to  the  consideration,  and  concludes  with 
the  operative  words  and  parcels,  if  any. 
Where  a  deed  effectuates  two  (iistinct  ob- 
jects, there  are  two  witnessing  parts.  I  Dav. 
Prec  OottT.  68  et  aeq. 

WOLF'S  HEAD.  In  old  English  law  K 
term  applied  to  outlaws.  They  who  were  out- 
lawed in  old  English  taw  were  said  to  carry 
a  wolfs  head;  for.  if  cauKht  alive,  they  were 
to  be  brought  to  the  Iting.  and  if  they  de- 
fended themBelves.  they  might  be  slain  snd 
their  heads  carried  to  the  king,  for  they 
were  no  more  to  be  accounted  of  thsa 
wolves.   Termee  de  la  L*ey,  "Woolforthfod." 

WOMEN.  All  the  females  of  th«  liomaB 
species.  All  such  females  who  have  arrived 
iat  the  age  of  puberty.  Mulieru  appettatitmt 
rtutm  virqo  tiri  potent  OOttliMttfT.    Dls.  S6l. 

K;.  13.    Sop  84  111.  11. 

WOOD  CORN.  A  certain  quantity  of 
grain  paid  by  the  tenants  of  oorae  manors  to 

the  lord  for  the  liberty  tO  ptdl  «p  drtftd  OT 

i  broken  wood.  Cowcll. 

WOOD  GELD.  The  cutting  of  wood  with- 
in the  forest,  or  rather  the  money  paid  for 
the  same.  CowdL 

WOOD  PLEA  COURT.  A  court  held  twlre 
in  the  year  in  the  forest  of  Clun.  in  Shrop- 
shire, for  determining  all  matters  of  weed 
and  agistmenta.  Ck»weU. 

WOOD  STREET  COMPTER.  TtMBMDeoC 

an  old  prison  in  London. 

WOODGELD.  In  old  English  law.  To  be 
free  from  the  payment  of  mon>  y  for  taUlK 

of  \v<M)d  fn  any  forest.   Co.  Litt.  XSla. 

Tb'   -am.'  as  "pudzeld." 

WOODMOTE.  The  court  of  attachment 
GowelL 

WOODWARDS.   Officers  of  the  forest. 

whoso  d»ity  consists  in  lookinsj  after  the 
wood  and  vert  and  venison,  and  preventing 
offenses  relatlnc  to  the  WKBM.  Maav.  Vat, 

Laws.  1S9. 

WOOLSACK.  The  seat  of  the  lord  cba^ 
cenor  of  Bngland  In  the  boue  of  lorde,  bi^ 
ing  a  large  square  bap:  of  wooL  without  hack 
or  arms,  covered  with  red  doth.  Webster. 
The  jQdgea.  klng'a  floeneel'«Maw.  and  warn- 
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ters  In  chancery  sit  also  on  woc^Ip.k  ks.  The 
castom  arose  from  wool's  being  a  staple  of 
Great  Brttain  from  early  tIaiM.  Rnc  Am. 

WORD.  One  or  more  syllalklea  wbieh, 
when  united,  oownj  an  Idea;  a  liBBle  part 

of  speech. 

WORDS  OF  LIMITATION.  In  a  convey- 
ance or  will,  words  which  have  the  effect 

of  marking  the  duration  of  an  estate  are 
termed  "words  of  limitation."  Fearne,  Cont. 
1.78. 


WORDS  or  NEGOTIABILITY.  Those 

words  in  an  Instrument  whieh  render  It 
negoiial)lf'.  The  words  "to  the  order  of" 
before  the  name  of  the  p:iyt><>,  or  tho  words 
"or  order,"  or  "or  bearer,"  after  the  name, 
are  the  utiial  words  of  negotiability.  See 
'Negotiable  Instnunent" 

WORDS  OF  PROCREATION.  To  create 
an  estate  tail  by  deed,  it  is  necessary  that 
words  of  procreation  should  be  used  In  or- 
der to  confine  the  estate  to  the  descendants 
of  the  first  grantee,  as  in  the  usual  form  of 
limitation,— '*to  A.  and  the  heirs  of  his 
body." 

WORDS  OF  PURCHASE.  Words  of  pur- 
chase are  words  which  denote  the  person 
who  is  to  take  the  estate.  Thus,  If  I  grant 
land  to  A.  for  twenty-one  years,  and  after 
the  determination  of  that  term  to  A.'s  heirs, 
the  word  "lieirs"'  does  not  denote  the  dura- 
tion of  A.'s  estate,  but  the  person  who  is  to 
take  the  remainder  on  the  expiration  of  the 
term,  and  is  therefore  called  a  "word  of  pur- 
chase." Wilianis.  Real  I'rop. ;  Fearne.  Cont. 
Rem.  76  et  seq.  Hence,  "words  of  purchase" 
and  "words  of  limitation"  are  opposed  to 
each  other. 

WORK  AND  LABOR.  One  of  the  com- 
mon eoniits  in  as<iin))psit,  used  to  declare  on 

work  and  labor  done  and  materials  fur- 
nished. 

WORK  BEAST,  or  WORK  HORSE.  These 

terms  mean  an  animal  of  the  horse  kind, 
which  can  be  rendered  fit  for  service,  as 
wtil  A  one  of  maturcr  age  and  In  actual 
one.  8  Bush  (Ky.)  687. 

WORKHOUSE.  A  prison  where  prisoners 
are  kept  in  employment:  a  penitentiary.  A 
house  provided  where  the  poor  are  taken 
care  of  and  kept  In  employment. 

WORKING  DAYS.  In  settlinfr  lay  .lays,  or 
days  of  demurrage,  sometimes  the  contract 
spedfles  "working  days:"  in  the  computa- 
tion, F'lndavs  and  cestom  'mMsr"  liolidavsare 
ezelnded.    1  Bell.  Comm.  tTth  Kd.)  ."i77. 

WORLD.  This  term  sometimes  denotes 
all  persons  whatsoever  who  may  have,  claim, 
or  acquire  an  interest  in  the  subject  matter: 
as  in  saying  that  a  Judgment  in  rem  hinds 
'^l  the  world." 

WORSHIP.  Honor  and  homage  rendered 

to  God. 

In  the  United  States,  this  Is  free,  every 


one  being  at  liberty  to  worship  God  accord- 
ing to  the  dictates  of  his  conscience.  See 
•TPttblic  Worship." 

 In  English  Law.   A  title  or  addition 

given  to  certain  persons.  2  InsL  666;  Bac 
Abr.  **Mlsnomer"  (A  t). 

v/ORT,  or  WORTH.  A  cartilage  or  conn* 

try  farm. 

WORTHIEST  OF  BLOOD.  An  expression 

used  to  designate  that  in  descent  the  sons 
are  to  be  preferre*!  to  daughters,  which  is 
the  law  of  England.  See  some  singular  rea- 
sons given  for  this  In  Plowd.  806. 

WORTHINE,  or  W0RTH1NQ  OP  LAND. 

A  certain  quantity  of  land  so  (ailed  in  the 
manor  of  Kingslaud,  in  Hereford.  The  ten- 
ants are  called  **worthles." 

WOUND.  An  Injury  to  the  person,  where- 
by the  skin  is  broken.  Stoph.  Crim.  l.aw, 
171.  Breaking  of  a  bone  has  been  held  not 
to  he  a  wounding.  4  Oar.  ft  P.  881. 

WOUNDING.  An  aggravated  species  of 
assault  and  battery,  consisting  In  one  per- 
son giving  another  some  dangerous  hnrL 
3  Bl.  Comm.  121. 

WRECCUM  MARIS  8IGNIFICAT  ILLA 
bona  quae  naufragio  ad  terram  pelluntur.  A 
wreck  of  the  sea  signifies  those  goods  which 
are  driven  to  shore  from  a  shipwreck. 

WRECK  (called  In  Law  L.at. trrrrcfim  marit, 
and  in  I>aw  I'^r.  c  /vc  dc  mvr) .  In  a  pepnlar 
sense,  a  ship  which  has  received  injuries  ren- 
dering her  Incapable  of  navigation. 

In  Maritime  Law.  Such  goods  a.<?.  after 
a  shipwreck,  are  ca.st  upon  the  land  by  the 
sea,  and  left  there  within  some  couritiy.  so 
as  not  to  belong  to  the  Jurisdiction  of  the 
admiralty,  hut  to  the  common  law.  2  Inst 
167;  1  BL  Comm.  890-893. 

WRECK  COMMISSIONERS.  Persons  ;u> 
pointed  by  the  English  lord  chancellor  un- 
der Merch.  Shlpp.  Act  1876.  fi  89.  to  hold 

investigations  at  the  rfqin'st  of  the  board 
of  trade  Into  losses,  abandnnments,  dam- 
ages, and  casualties  of  or  to  siups  on  or 
near  the  coast  of  the  United  Kingdom, 
whereby  loss  of  life  is  caused. 

WRECKFREE.  Exempt  from  the  forfeit- 
ure of  shipwreclnd  goods  and  vessels  to  the 

king.  Towell. 

WRIT.*  In  practice.  A  mandatory  pre- 
cept, issued  by  the  authority  and  In  the 
name  of  the  sover^gn  or  the  states  for  the 


*Th«>  common-law  writa  of  which  there  w«r»  a 
'luiltitude.  fTPiHTaiiy  bore  apeclfle  Latin  nam<>8, 
rrom  their  piirpom,  or  from  their  empbatie  words. 

Thf  II Im  Id  iIk-  i>rt»»ont  work  hna  boon  to  pinre 
these  ficcordiii);  to  tl)plr  ciimi  uiiiriiN  form.  Tlie 
jtrcai  mnjority  of  tln'tn.  l)oinK  (■ustomarlly  Intro- 
duced by  the  prefix  •■I»e.  "  or  "Pro."  will  he  found 
so  placed.  TnoHo  iioi  cnstoiiinrHy  ho  Introdnced 
will  be  found  und'-r  first  word  of  ilu  ir  iinmes. 
Writs  having  I'nelish  names  are  pln<-ed  under  the 
nnme  without  the  predx  '  \\  tit  of"  (♦•,  g.  •  IfnJx  iis 
Corpus"),  except  where  such  short  form  Ih  never 
usxl.  Ill  which  rase  the  pr«flx  is  used,  and  tbe 
phrase  placed  under  "W"  (e.  g..  "Writ  of  Right"). 
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parjiose  of  compelling  the  (It  icnihint  to  do 
something  therein  mentioned. 

It  is  issued  by  a  court  or  other  coajj^etent 
larlsdletlttB,  find  Is  returnable  to  the  same. 

It  Is  to  he  under  seal  and  tested  by  thr  prop 
er  offleei-.  and  is  directed  to  the  sheriff  or 
other  offic  er  hiwfnllv  ant lioi  ir^.-d  to  t-X"'*  ite 
the  same.  Writa  are  divided  iuto  original, 
by  whirb  actions  or  proceedings  are  be^o. 
of  mesne  prci  ''^^.  tiy  v.hirh  Interln  ntory 
pro<eeilin.:'.f>  art'  iijitiati-d.  of  fxreution.  by 
whii  h  thr  jnilrnient  or  d»'<  ret'  is  <  arried  in 
to  efTect.  Sec  3  lil.  Comm.  273;  1  Tidd,  Prac. 
93:  Uould.  PI.  c.  2.  8  1- 

WRIT  OP  A88i8TANCB.  In  English  prac 

tl<  r-.  a'  >  liam  i  ry  writ  issued  in  aid  of  .  oni 
minsio  1.  (s  of  HequeKtratlon.  who  were  un- 
aiil>  to  iiiiiain  possession  of  the  property.  In 
early  English  practice,  the  writ  had  more  ex- 
tensive use,  being  used  ffenerally  to  eject 
persons  from  land  wrnncfui'v  i.rM;  i.ui  it 
haH  been  to  a  great  ext«-nt  hnpcrb«Ued  by 
ptatntory  writs  of  possession  and  delivery, 
lo  the  United  States,  the  writ  issues  nut  of 
Gshanrery  to  aid  the  sheriff  in  giving  posses- 
alon  of  land  purauant  to  a  aale  by  bloL 

WRIT  OF  ASSOCIATION.  In  Bngllsh 
practice.  A  writ  Wherel)y  certain  persons 
(usually  the  clerk  of  assize  and  his  subor- 
dinate o(!lr.'rst  are  directed  to  associate 
themselves  with  the  justices  and  sergeants: 
and  they  are  reqvlred  to  admit  the  aald  per- 
sons into  their  society  in  order  to  take  the 
assizes.   3  Rl.  Comm.  59. 

WRIT  OF  ATTACH IV1ENT.  A  writ  em- 
ployed to  enforce  obedience  to  an  order  or 
Judgment  of  the  court  It  commands  the 
ahertff  to  attach  the  dtaobedlent  party,  and 
to  have  him  before  the  court  to  answer  his 
contempt.  Smith.  A<  tions.  176.  It  is  used 
not  only  as  a  writ  of  execution  (e.  g..  to  en- 
force a  judgment  for  the  reooveiy  of  chat- 
tela),  bat  alao  to  enfbrea  olwdle&et  to  Inter- 
locutory ordered  Injunotloui,  ete. 

WRIT  OF  CONSPIRACY.  The  name  of 
an  ancient  writ,  now  aaperaeded  by  the  more 
convenient  remedy  of  an  action  on  the  case. 

wljirh  might  have  boen  sued  against  parties 
guilty  of  a  conspiracy.  Fltah.  Nat.  Brev. 
S«0.  See  *K3oiiBplracy." 

WRIT  OF  COVENANT.  In  practice.  A 
writ  which  lies  where  a  party  claims  dam- 
ages for  breach  of  covenant,  t.  e..  of  a  prom- 
lae  under  aeal. 

WRIT  OF  DEBT.  In  practice.  A  writ 
which  ilea  where  the  party  clalma  the  reopv- 
ery  of  a  debt.  I.  e..  a  liquidated  or  certain 

stim  of  money  allefred  to  be  due  to  him. 

This  is  debt  "in  the  dcM."  which  is  the 
principal  and  only  common  form.  There  is 
another  species  mentioned  in  the  lx)oIcs. 
called  the  debt  "in  the  detinet."  which  lies 
for  the  spe(  ific  recovery  of  Roods  umler  a 
rontra<  t  to  deliver  them.    1  Chit.  PI.  101. 

WRIT  OF  DECEIT.  The  name  of  a  writ 
which  lien  where  one  man  haa  done  any> 
thing  In  the  name  of  another,  by  wUch 


I  the  latter  is  damnified  and  deceived.  Fitzh. 
,  Nat.   lirev.  217. 

The  modern  practice  is  to  sue  a  writ  of 
treapaaa  on  the  case  to  remedy  the  Injury. 

WRIT  OF  DELIVERY.  A  writ  of  execu- 
tion employed  to  enforce  a  Judgment  for 
the  delivery  of  chattels.  It  cummand»  the 
sheriff  to  cause  the  chattels  mentioned  in 
the  writ  to  be  returned  to  the  peraon  who 
has  obtained  the  Judgment  and.  If  the  chat- 
tels eaiiiiot  l>e  f()Mi:d.  to  distrain  the  j>er- 
aou  agaiutii  whom  the  Judgment  was  given 
until  he  retuma  them.  Smith,  Actlona»  175b 

WRIT  OF  DETINUE.  In  pracUce.  A  writ 

which  lies  where  a  party  claims  the  specific 
recovery  of  goods  and  chattels,  or  deeds 
and  writings,  detained  from  liiui.  This 
is  seldom  used.  Trover  is  the  more  fre- 
quent remedy,  in  caaea  where  it  may  be 
brought. 

WRIT  OF  DOWER.  In  pra<tire.  A  writ 
which  lie.s  for  a  widow  claiming  the  spe- 
cific recovery  oi  her  dower,  no  part  having 
been  yet  assigned  to  her.  It  Is  usually 
called  a  writ  of  dower  unrte  nihil  habet.  3 
Chii    PI   ?.[<:\:  Hoolh.  liitJ. 

There  is  another  species,  called  a  "writ 
of  right  of  dower,"  which  applies  to  the 
particular  case  where  the  widow  has  re- 
ceived a  part  of  her  dower  from  the  ten- 
ant himself,  and  of  land  lying  in  the  same 
town  in  which  she  claims  the  residue. 
Booth.  1«6;  Olanv.  lib.  6.  c.  4.  5.  This  lat- 
ter writ  la  seldom  used  in  practice. 

WRIT  OF  EJECTMENT.  In  practice.  The 
name  of  a  process  Issued  by  a  party  claim- 
ing land  or  other  real  estate,  against  one 
who  la  alleged  to  be  unlawfully  In  poaaea* 
slon.    See  "Bjectment** 

WRIT  OF  ENTRY.  A  real  action  to  re- 
cover the  possession  of  land  wiiere  the  ten- 
ant (or  owner)  has  been  disseised  or  other- 
wise wrongfully  dispossessed.  If  the  dis- 
seisor has  aliened  the  land,  or  if  it  has 
descended  to  his  heir,  the  writ  of  entry  is 
said  to  be  in  the  per,  because  it  alleges 
that  the  defendant  (the  alienee  or  heir) 
obtained  possession  'through'*  the  origlnad 
disseisor.  If  two  alienations  (or  descents) 
have  talien  place,  the  writ  is  in  the  per  and 
rui,  because  it  alleges  that  the  defendant 
(the  second  alienee)  obtained  possession 
"through"  the  first  alienee,  to  whom  the 
original  disseisor  had  aliened  it.  If  more 
than  two  alienations  (or  descents)  have 
taken  place,  the  writ  is  in  the  post.  l)ecause 
It  simply  alleges  that  the  defendant  ac- 
quired possession  "after"  the  original  dis- 
seisin. Co.  l,itt.  238b;  3  Bl.  Comm.  l.SO. 
The  writ  of  entry  was  abolished,  with  other 
real  actions.  In  England,  by  St  3  ft  4  Wm. 
IV.  c.  27,  5  SR.  but  Is  still  in  use  in  a  few 
of  the  states  of  the  Union. 

WRIT  OF  ERROR.  A  writ  by  which  a 
superior  court  commands  an  inferior  to 
send  up  the  record  of  a  proceeding  for  re- 
view. A  writ  ct  error  lay  only  to  n  court  of 
record  (iM  Fn.  St  891)  after  flnal  Judgment 
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(2  Mass.  445),  and  lios  only  tn  errors  of 
Jaw  (141  'Mms.  Id4)  apparent  ot  record  (72 

N.  T.  my. 

Error  was  the  apprnprlato  rorrifdy  at  com- 
mon law  to  review  proceedings  at  law, 
while  an  appeal  (q.  r.)  lay  in  equity. 

 Writ  of  Error  Coram  Nobis.  The  or- 
dinary writ  of  error  which  issned  from  a 
superior  to  an  inf<'rk)r  court. 

 Writ  of  Error  Coram  Vobis.    A  writ 

which  Issned  to  review  proceedings  previous- 
ly bari  in  the  ooart  issuing  it  See  "Coram 
Vobis." 

It  was  called  at  length  in  the  old  boolis, 
breve  de  errore  corrigendo,  a  wjrit  about  cor- 
recting error;  the  abhrevfatfon  of  which 

(hrrrr  ilc  rrrun )  has  been  litf-rally  trans- 
lated, "writ  of  error."  Sometimes  simply 
termed  "orror."  Defined  by  Lord  Coke  to 
be  a  writ  which  "lietii  where  a  man  is  griev- 
ed by  any  error  in  the  foundation,  proceed- 
inj;,  judgment,  or  t  xccution  [of  a  suit],  and 
thereupon  it  is  called  brete  de  errore  corri- 
gmUU>.  Oo.UttM8h. 

WRIT  OP  FALSE  JUOQMENT.    A  writ 

which  appears  to  be  still  in  use  to  bring 
appeals  to  the  Bnglish  high  court  from  in- 
ferior courts  not  of  record  proceeding  ac- 
rording  to  the  course  ot  the  oommon  law. 
Archb.  Prac.  1427. 


WRIT  OF  MAINPRIZE.  In  EngUsh  law. 
A  writ  directed  to  the  sheriff  (either  general- 
ly, when  any  man  in  imprtsonod  for  a  ball- 
able  offense  aud  bail  has  beon  refused,  or 
■peclally.  when  the  offense  or  cause  of  com- 
mitment is  not  properly  bailable  below) 
'  commanding  him  to  take  sureties  for  the 
prisoner's  appearance,  commonly  called 
"mainpernors,"  and  to  set  him  at  large.  3 
BI.  Comm.  Itt. 

WRIT  OF  MESME.   In  old  Snglldi  law. 

A  writ  whii  h  was  80  called  hv  reason  of 
the  words  used  in  the  writ,  namely.  Unde 
idem  A.,  qui  meditis  est  inter  C.  ct  praefatum 

B.;  that  ia,  A^  who  ia  meene  between  c. 
k  the  tonl  |Mmmo«iit»  and  B.»  the  teorat  para- 
>.  ralL  Co.  Utt  lOta. 

-VRIT  OF  POSSESSION.  Thlete  the  writ 
of  tTecition  employed  to  enforce  a  judg* 
ment  iO   wover  the  possession  of  land.  It 

commands  the  pherlfT  tn  inter  the  land  and 
give  possessi.  |  of  it  to  the  person  entitled 
under  the  jnouent   Smith.  Actions,  175. 

.  WRIT  OF  PRAiXIPE.  This  writ  Is  also 
called  a  writ  <»f  <.»v»  nanT.  ami  is  sued  out 
^  by  the  party  to  wbnm  lands  are  to  be  con- 
▼eyed  }jy  line,  the  l^ndatlon  of  which  is 
a  supposed  agreement  or  covenant  that  the 
one  shall  convey  the  land  to  the  other.  2 
BL  Comm.  849.  860. 

WRIT  OF  PREVENTION.  This  name  Is 
glTen  to  certain  writs  wh(ch  may  be  issued 
In  anticipation  of  suits  \^hlch  may  arise. 
Co.  Utt  100. 

WRIT  OF  PROCLAMATION.  In  English 
practice.  A  writ  which  issues  at  the  same 
time  with  the  eettrl  fooiat,  by  virtue  of  St 


31  Ellz.  c.  3.  $  1.  by  which  the  sherifT  is  com- 
manded to  make  proclamations  in  the  stat- 
ute  prescribed. 

When  it  is  not  directed  to  the  same  sher- 
iff as  the  writ  of  cj  iiji  facias  la.  It  is  called 
!i  "foreign  writ  of  proclamation."  Lee;  4 
Reeve.  Hist  Bng.  Law.  261. 

WRIT  OF  PROTECTION.  In  Enslan  l.  the 
sovereign  may.  by  his  writ  of  protection, 
privilege  any  person  in  his  service  from 
arrest  In  civil  proceedings  during  a  year 
and  a  day:  but  this  prerogative  is  seldcun. 
if  ever,  ex<  reined.  Archb.  Prac.  687.  See 
Co.  Lltt.  130a. 

WRIT  OF  RECAPTION.  In  pracUce.  A 
writ  which  lies  where,  pending  an  action 

of  replevin,  the  same  diptraiiicr  takes,  for 
the  same  supposed  cause,  the  cattle  or  goods 
of  the  same  distrainee.  See  Fltsh.  Nat 
Brev.  169. 

This  writ  Is  nearly  obsolete,  as  trespass, 
which  is  found  to  be  a  preferable  remedy, 
lies  for  the  second  taking;  and,  as  the  de> 
fendaat  cannot  Jnstlflr.  the  plaintilT  must 
necessarily  recover  daaiages  proportioned  to 
the  injury. 

WRIT  OF  RESTITUTION.  A  writ  which 
Is  Issued  on  the  reversal  of  a  Judgment 

commanding  the  sheriff  to  restore  to  the 
defendant  below  the  thing  levied  tipon.  if 
it  lias  not  been  sold.  and.  if  it  has  been 
sold,  the  proceeds.  Bac.  Abr.  "Execution" 
(Q). 

WRIT  OF  RIGHT.  In  practice.  The  rem- 
edy appropriate  to  the  ca.se  where  a  party 
claims  the  specific  recovery  of  corporeal 
hereditaments  In  fee  simple,  founding  his 
title  on  the  ripht  of  properiy.  or  mere  right, 
arising  either  from  his  own  seisin  or  the 
seisin  of  his  ancestor  or  predecessor.  FItsh. 
Nat  Brev.  1  (B);  3  Bl,  Comm. 

At  common  law,  a  writ  of  right  lies  only 
against  the  tenant  of  the  frediold  demand- 
ed.   S  Cranch  (U.  &,)  239. 

This  writ  brings  Into  controversy  only 
the  rights  of  the  parties  in  the  suit:  and  a 
defense  that  a  third  per.son  has  bettor  title 
will  not  avail.  7  Wheat.  (IT.  S.)  27:  3 
Pet  tU.  S.)  133;  3  Blng.  (N.  8.)  434;  4 
BIng.  (N.  8.)  711:  5  Blng.  (N.  8.)  161;  4 
Scott.  209;  6  Scott.  435.  7.18;  6  Adol.  &  E. 
10.3;  1  H.  Bl.  1:  3  Taunt  167;  5  Taunt  326; 

1  Marsh.  nS;  2  Bos.  &  P.  670:  4  Bos.  ft  P. 
64;  4  Taunt  672;  2  W.  Bl.  1261;  2  Car.  & 
P.  187.  271:  8  Cranch  (U.  S.)  229;  2  Wheat 
(V.  S.)  306:  11  Me.  312:  7  Wend.  (N  Y) 
250;  3  Bibb  (Ky.)  67;  3  Rand.  (Va.)  663: 

2  J.  J.  Marsh.  (Ky.)  104:  2  A.  K.  Ibrsh. 
(Ky.)   396;   1   Dana  (Ky.)   410;  S 
(Va)  1;  4  Mass.  fit:  17  Mass.  74. 

WRIT  OF  SUMMONS.  In  ordinary  ac- 
tions In  the  English  high  eonrt  the  wrtt  of 

summons  is  a  nrit  issued  at  the  Instance 
of  the  plaint  in  lor  the  purpose  of  giving  the 
defendant  notice  of  the  claim  made  agnlnst 
him,  and  of  compelling  him  to  appear  and 
answer  It  If  he  does  not  admit  It  It  is  the 
fir<?'  step  In  the  action 
The  court  of  probate  had  power  to 
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qUMtlODs  of  fact,  arising  iu  suits  or  pro 
c^pdlngc,  U>  be  tried  by  a  jury  by  means  of 
an  issue  directed  to  one  of  the  superior 

courts  of  law.  'i  he  issues  were  contained 
iu  a  (lorumenl  <  all<'«l  a  '"writ  of  summons." 
Hiowne.  Prob.  I'rac  314;  Court  of  Probate 
Act  IH^l,  i  35.  This  practice  seems  no 
hmger  appttcaWe.  Rules  cS  Court,  xxxri. 
29. 

WRIT  OF  TOLL.  lo  English  law.  The 
nana*  of  a  writ  to  remove  proceedings  on  a 
writ  of  rigllt  patent  from  the  court  baron 
Into  the  county  court.  3  BL  Comm.  Ap- 
pend. No.  1,  §  2. 

WRIT  OF  WASTE.   The  name  of  a  writ 

to  be.     -#fd  againHt  a  tenant  wlio  has  rorn 
milt*      m.'^te  of  Ih*-  premises.    There  are 
several  V)rnis  of  thiH  writ.   That  against  a 
tenant  in  dower  differs  from  the  others. 
Plt«li.  Nat.  Brev.  125.    See  "Waste." 

WRITER  OF  THE  TALLIES.    In  Kn^^land 
An  ofnc<'r  of  tin-  fx<licfiutr  whd.-t'  duty  it 
was  to  write  upon  the  .tallies  the  letters  of 
tellers*  bills. 

WRITERS  TO  THE  SIQNET.   In  Scotch 

law.  Ancii-ntly.  clerks  in  ofTii  r>  of  the  sec- 
retary of  state,  l»y  whom  writs  passing  the 
king's  hignct  wore  prepared.  Their  duty 
now  Is  to  prepare  the  warrants  of  all  lands 
Howin?  from  the  crown,  and  to  sign  al- 
most all  dillpencies  of  the  law  affecting  the 
person  or  estate  of  a  «i«'btor,  or  for  com- 
pelii..:;  Implement  of  decree  of  superior 
court.  They  may  act  as  attorney  or  agent 
before  court  of  aesslonSk  and  have  various 
priTllegee.  Bell.  Diet  "Clerk  to  Signet" 

WRITING.  In  the  most  k<  in  ral  .^t  nsr  of 
the  word,  "writing"  denotes  a  document, 
whether  manuscript  or  printed,  as  opposed 
to  nierc  spoken  words.  Writing  la  essential 
to  the  validity  of  certain  contracts  and 
other  transactioiiB.  Sweet 

WRITING  OBLIGATORY.  .\  bond;  an 
agreement  n  din  cd  to  writing,  by  which  the 
party  Iieoom*  s  ixiund  to  perform  something, 
or  suffer  it  to  be  done. 

A  contract  under  seal.  7  Terg.  (Tenn.) 
SSO. 

WRITTEN  LAW.  One  of  the  two  leading 

divisions  of  the  Koman  law,  comprising  the 
leges,  plrbiscita,  smatiis  ronsulta.  primi- 
punt  plarita,  magiairatuum  edk'ta.  and  tr- 
tponta  pmdentwm.   Inst.  1.  2.  3. 

Statute  law:  law  dprivins:  its  force  from 
express  legislative  enactment.  1  Bl.  Comm. 
62.  85. 


'    WRONG.  An  tnjurr:  a  tort;  aviolafttoii  of 

I  right 

I  In  Its  most  usual  sense,  wrong  signifies 
an  injury  committed  to  the  jM  rson  or  prop- 
erty of  another,  or  to  his  relative  rights, 
unconnected  with  contract;  and  thef^ 
wrongs  are  committed  with  or  without 
force.  But  in  a  more  extended  significa- 
tion, wrong  includes  the  violation  of  a  con- 
tract. A  failure  by  a  man  to  perform  his 
undertaking  or  promise  Is  a  wrong  or  ln> 
Jury  to  him  to  whom  tt  was  made.  3  Bl. 
Comm.  158. 

A  public  wrong  is  an  act  which  is  inju* 

rious  to  the  public  generally,  commonly 
known  by  the  name  of  "crime."  "misde 

meanor."  or  "offense:"  and  it  is  punishable 
I  in  various  ways,  such  as  indictments,  sum- 
mary proceedings,  and,  upon  oonTtetloii,  tqr 

death,  imprisonment,  nne,  etc. 

Private  wrongs,  which  are  injuries  to  in- 
dividuals, unaffecting  the  public.  These 
are  redressed  by  actions  for  damagea,  eCe. 
See  "Tort." 

WRONGDOER.  One  who  commits  an  in- 
jury; a  tort  feasor.  See  Dane.  Abr.  Index. 

WRONQFUtLV  INTENDING.  In  plead- 
ing. Words  used  in  a  dff  larafion  wh<  n.  in 
an  action  for  an  injury,  the  motive  of  the 
defendant  in  committing  it  can  be  proved, 
for  then  his  malicious  intent  ought  to  be 
averred.  This  Is  sufficiently  done  If  it  be 
!-ni)stantially  a!l«'^'ed,  in  Kcneral  tr-rit;.';.  as 
wrongfully  intending.  3  Bouv.  InsL  note 
2871. 

WRONGOUS,  or  WRANG0U8.   In  Scotch 

law.  Wrongful:  unlawful;  a.s  wrongous  Im- 
prisoument     Ersk.  Princ.  4.  4.  25. 

WUtTAVA,  or  WUtlTAVA  <Law  l^t.) 
In  old  European  law.  A  disfiguring  of  the 
face.  Addlt  ad  L.  Prison.  Ut  Z,  f  16:  Spel- 

man. 

WUtVESHEVED,  or  WULFESHEOFOD 
(Saxon,  from  wulfe.  wolf,  and  Keofod.  head). 
In  Saxon  law.   Wolf's  head;  a  term  applied  - 

to  an  outlaw. 

WURTH  t  Saxon).  In  Saxon  lAW.  Worthy; 

competent:  capable.  Attipnumrthet  worthy 
i)f  o.ith;  admissible  or  competent tO  be fwom. 

Spelman.    See  "Olhesworibe." 


WYTE.  In  old  BngUsh  law. 
or  immunity  from 
c.  47.  If  16-17. 


Acquittance 
~  ,llb.l. 
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XENOOOCHIUM.  In  the  civil  and  old  Eng 
glish  law.  An  Inn  allowed  by  paMIc  license 
for  the  entertalnmeiit  of  strangers  and  other 
^ests.   Calv.  Lex.;  Cowell. 

A  hospital:  a  place  where  sh  k  and  Inflrm 
persons  are  taken  care  of.  Cow  ell. 

XENODOCHY.    Reception  of  strangers; 

bospitality.    Enc.  Lond. 

XYLON.  A  punishment  among  the  Greeks 
aitAwerlBg  to  our  stocks.  Wharton. 

YA  ET  NAY.  lu  old  records.  Mere  asser- 
tion and  denial,  without  oath.  Cowell; 
Blount. 

YARDLANO.  In  Old  English  law.  Aquan- 
titv  of  land  containing  twenty  acrcn.  Co. 

^itl.  t 

YCONoS^iL8»orOECONOMUS  (Law  Lat) 
la  old  recoils.    *n  adrocate  or  defender: 


a  patron.  Cowell. - 

YEAR.    The  porind  in  vMch  the  revolu- 
tion of  the  earth  around  the  hu    and  the  ac- 
companying changes  In  the  orde*  of  nature,  i 
are  completed.  •  ,   .....  i 

The  civil  year  connnences  imni  iiateiy 
leal,  tho  latter  being  eohipoFcd  of  thi  *  ^im- 
dre<i  and  hixty  flve  days,  fiv  honrs.  r  ^ 
eight  seconds  and   a   frartioii.  whi'.e 
former  consists  sometimes  of  three  hu. 
dred  and  slxty-flve  days,  and  at  others,  in 
leap  years,  of  three  hundred  and  sixty-six 
days. 

The  year  Is  divid-^d  into  linlf  y.ar.  wliirh 
f^nslsts.  accordlnK  to  Coke  (Litt.  135b).  of 
one  hundred  aTid  -Iphty-two  days;  and  qusr- 
ter  of  a  year,  'v!;.']!  .nn^-'stn  of  nlnety-onf^ 
Amy  of  De'M  inlKT,— JUut  is.  ihc  first  moment 
fu»-*her  divided  Into  twelve  months. 

Ti,  rlvil  year  differs  from  the  astronom- 
1ft  or  .•>  odVek  at  night  of  the  thlrty-llrst 
Ja^>  (M.  Rollp.  Al >r.  521,  lib.  40).  It  Is 
Of  the  first  day  of  Jatiuary,  and  ends  at 
midnight  «f  tl.o  thiri  .  first  day  of  n.  <  r m 
bor  twoivo  months  thereafter.  See  Comyn, 
Dig.  Annus;  2  Bl.  Comm.  140.  note;  Chit 
Prac.  Index.  "Tinu  " 

In  New  York  it  is  enacted  that  whenever 
the  term  "year"  or  "years"  i.s  or  shall  be 
used  in  any  statute,  deed,  verbal  or  writ- 
ten contract,  or  any  public  or  private  in- 
alrument  whatever,  the  year  intended  shall 
be  taken  to  consist  of  three  hundred  and 
slxty-flTe  days;  half  a  year,  of  a  hundred 
ard  eighty  two  days;  and  a  quarter  of  a 
year,  of  ninety  two  days;  and  the  day  of  a 
leap  vear,  and  the  day  iramediatdv  preced- 
ing, if  they  shall  occur  In  any  i)erlod  so  to 
be  oomplltM.  shall  be  reckoned  together  as 
one  day.  Rev.  St  pt  1.  c.  19,  tit  1.  8  3. 

YEAR  AND  DAY.  A  period  of  time  much 
recognized  In  law. 
It  ts  not  in  all  cases  limited  to  a  precise 


« 

calendar  year.  In  Scotland,  in  i-oniputlng 
the  term,  the  year  and  day  Is  to  be  reck- 
oned, not  by  the  number  of  days  which  go 
to  make  up  a  year,  but  by  the  return  of  the 
day  of  thi'  ne.\t  year  that  bears  the  same 
denomination.  1  Hell.  Comm.  (5th  Ed.) 
721;  2  Stair.  Inst.  842.  See  Bac.  Abr.  De- 
scent (1 3) ;  Ersk.  Inst  1.  6.  22.  In  the  law 
of  all  the  Gothic  nations.  It  meant  a  year 
and  six  weeks. 

It  is  a  term  frequeatly  occurrli  >  for  ex- 
ample. In  case  of  an  eetray,  if  '  wner 
challenged  It  rot  within  a  year  u^d  a  day, 
it  belonged  to  the  lord,  .'j  Coke.  K»s.  So  of 
a  wreck.  2  Inst.  16S.  This  time  is  uiven 
to  prosecute  appeals  and  for  actions  In  a 
writ  of  right,  and.  af;|er  entry  or  claim,  to 
avoid  a  fine.  Plowd.  357a.  And  If  a  per- 
son wounded  die  in  that  time,  it  is  munler. 

Inst.  53;  Ci  Coke,  lOT.  So.  when  a  judg- 
ment Is  reversed,  a  party,  notwithstanding 
the  lapse  of  time  mentioned  in  the  statute 
of  limitations  p  ndinc;  that  action,  may  com- 
mence a  fresh  actio!i  within  a  year  and  a 
day  of  such  reversal.  Chit.  I'rar.  MT. 
Again,  after  a  year  and  a  day  have  elapsed 
from  the  day  of  signing  a  Judgment,  no  exe- 
oiiilon  can  be  issued  till  the  Judgment  bO 
revived  by  ftciic  Jovian.  Bac.  Abr.  "Execu- 
tion" (H):  TIdd.  Prac  1108. 

Protection  laJ5ted  a  year  and  a  daZj  and  If 
a  villein  rem.-*'.!  froiu  hi:  minster  a  ycar~a^n^~ 

.»5>"  in  1 1'  .i'j<  i.MU  deiiH'sne.  he  is  free. 
Cunniugi.um.  .If  a  p-r  nn  is  afraid  to  enter 
on  his  land,  be  may  make  claim  as  near  as 
possible  whirh  is  ;  e  for  a  year  and  a 
dav.  :;  Ul.  Comm  i  ">.  In  case  of  prise, 
if  "no  .  laim  is  ma...  vithin  a  year  and  a 
day,  the  condemnation  is  to  captors  as  of 
course,  t  Oall.  (U.  S.)  888.  So.  in  case 
of  Kood.,  saved,  the  court  retains  them  till 
claim,  if  made  w  ithin  a  year  and  a  day,  but 
not  after  that  time,  s  ivt  a',  s.)  4. 

The  same  period  occurs  in  the  civil  law. 
m  Book  of  Ftoods,  the  Laws  of  the  Lom- 
bards, etc 

YEAR  BOOKS.  Books  of  reports  of  cases 
In  a  regular  series  from  the  reign  of  the 
English  King  Edward  II.,  inclusive,  to  the 
time  of  Henry  VI II..  which  were  taken  by 
the  prothonotaries  or  chief  scribes  of  the 
courts,  at  the  ('\i>ensc  of  the  crown,  and 
published  annually,  whence  their  name 
"Year  Books."  They  consist  of  eleven  parts, 
namely;  Part  1.  Maynard's  Reports  fcwp. 
Edw  il.;  also  divers  Memoranda  of  the  Ex- 
chequer temp.  Edw.  I.  Part  2.  Reports  In 
the  first  ten  years  of  Edw.  III.  Part  3.  Re- 
ports from  17  to  S9  Edw.  III.  Part  4.  Re 
ports  from  40  to  50  Edw.  III.  Part  5.  Liber 
Asslsarum;  or.  Pleas  of  the  Crown  temp. 
Edw.  III.  Part  «.  Reports  trmp.  Hen.  IV. 
and  Hen.  V.  Parts  7  and  8.  Annals;  or.  Re- 
porto  of  Hon.  VI.  daring  his  reign,  in  two 
vols.  Part  9.  Annals  of  Edw.  IV.  Part  10. 
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Long  Quinto;  or,  Reports  in  3  Edw.  IV. 
Part  11.  Cases  in  the  reigns  of  Edward  V.. 
Rich.  ill..  Hen.  VII.,  and  Hen.  VIII. 

YEAR,  DAY,  AND  WASTE  (Lat.  rnnum, 

(/it  V.  , <ntfiiiii\.  A  part  of  king's  preroga- 
tive, whereby  lie  lakes  the  protltsj  of  ilw 
lands  and  tenements  of  those  attaiuted  of 
petty  treason  or  felony,  for  a  7«*r  and  a 
day.  but.  in  the  end.  msy  waste  the  tetie- 
nieats.  dotiroy  the  housts.  root  up  the 
woodE.  gardens,  and  itasture,  and  plough  up 
the  meadowrs  (except  the  lord  of  the  fee 
atrrfr  with  him  for  rcdoinptlon  nf  such 
■wa'^t»'»;  aftpr  whirh  thr-  la.  (i.s  are  to  be  re- 
stored to  the  lord  of  the  fee.  Staundf.  Pre- 
rog.  c.  16.  loi.  44.  By  Magna  Vharta,  it 
would  appear  that  the  profits  for  a  ywr  and 
a  dav  were  given  in  lieu  of  the  waste.  9 
Heu.  ill.  c.  22.  But  17  Edw.  11.  declares  the 
UngTs  right  to  both. 

YEARS,  ESTATE  FOR.  See  "Bptatea.** 

YEOMAN.  In  the  United  States.  tUs  word 

docs  not  appear  to  have  any  very  <>xact 
nieuning.  It  is  usually  put  a8  un  addition 
to  thf  names  of  parties  in  declarations  and 
indictments.  In  Englan(^  it  signifies  a  free 
man  who  has  land  of  the  value  of  forty 
siauings  a  year.  2  Inst  668;  S  DaU.(Pa.)  92. 

YEOVEN.  or  YEVEN.  «▼«&  (dated). 

YIELD.  In  the  law  of  real  property,  to 
perform  a  service  due  by  a  tenant  to  his 
lord.  Hence  the  usual  farm  of  leaei  laUon 
of  a  rent  in  a  lease  beglna  wltli  the  words 

"yield ing  and  paying." 

Yit^uoiNQ  AND  PAYING.  These  words. 
When  used  in  a  lease,  coastltute  a  ctfwnmr 
on  the  part  of  the  les.«ep  to  pav  the  rent 
(Piatt,  Gov.  50:  ?  I'a.  St.  4f;4;  1  Sid.  447.  pi. 
9;  2  Lev.  2(ir.:  3  'IVmi  R.  402;  I  Bam.  &  C 
416;  2  Dowl.  &  R.  e7o>,  but  whether  it  be 
an  express  covenant  or  not  seems  not  to  be 
settled  (Styles.  387.  40fi.  451;  Si.l.  240  2fi6- 
2  Lev.  20G;  T.  .Jones,  102;  3  Term  R.  402). 

In  Pennsylvania,  It  has  been  decided  to 
be  a  covenant  running  with  the  land.  3  Pa. 
St.  464.  See  1  Saund.  233,  note  l :  'j  vt.  191. 

YINGEMAN.  A  word  occurring  in  the 
laws  of  Henry  I.  (c.  16).  which  Spelman 
thinks  might  be  a  nOstake  tor  YncUshman, 

or  Englishman. 

YORK,  CUSTOM  OF.  Recognlxed  by  22  & 
2S  Car.  II.  c  10.  and  1  Jac  II.  e.  17.  By  this 
custom,  the  effects  of  an  intestate  are  divided 


according  to  the  anciently  universal  rule  ot 
pars  rut  iniiahilis.    4  Burn,  Eci-.  Law.  342- 

YORK,  STATUTE  OF.  The  n&me  at  an 
Bngltsh  statute,  paased  12  Bdw.  II..  A.  Dt. 

I'US,  and  so  called  because  it  wa.s  enacted 
at  York.  It  contains  many  wise  provisions 
and  explanations  of  former  statutes.  Harr. 
Obs.  St.  174.  There  were  other  statutes 
made  at  Tork  in  the  reign  of  Edward  III., 
but  they  do  not  bear  this  name. 

YORKSHIRE  LAND  REGISTRIES.  These 
are  regulated  by  Sts.  2*3  Anne,  c  4.  5 
Anne.  e.  18  (6  Anne.  e.  20.  In  the  statutes  of 

the  realm),  as  to  the  West  Riding;  6  Anne, 
c.  35  (or  62).  as  to  the  East  Ridiug.  and  8 
(3eo.  IL  e.  6. 

YOUNGER  CHILDREN.   This  pbiMk, 

when  used  in  English  ronveyancinn  with 
referente  to  settlements  of  land,  signifies 
all  such  children  as  are  not  entitled  to  tie 
rights  of  an  eldest  son.  It  therefore  in- 
cludes daughters,  even  thoee  who  are  older 
than  the  eldest  son.  Uoel^  tt  W. 

ZE  (Old  SeoKh).   Ye.  Skene  df.VSCui 

Sign.  voc.  •'Homagium.'" 

ZEIR  (Old  Scotch).  Yiau.  "ZHruaA  dav.** 
Bell.  Diet  '  —«  w. 

ZELDE  (0>:  Scotch).   A  gift  or  donation. 
Skene  de  '^lrb.  Sign.  voe.  **HeraeeMn.'* 

ZETE'iCK.  FrooeedinE  by ln«iif7.  Wmc 

Lond.  ^ 

7  JLL  VEREIN.  A  union  of  German  States 
'  uniformity  of  customs,  established  in 
•.l!t.  It  continued  until  the  uniflcation  of 
the  German  empire.  Including  Prussia,  Sax- 
ony. Bavaria.  Wortenherp.  Baden,  Hesse- 
Cassel,  Brunswick,  and  Mecklenburg  Stre- 
litz,  and  all  intermediate  principaliUes.  It 
has  now  been  superseded  by  the  GemMn 
empire;  and  the  federal  council  of  the  em> 
pire  haul  taken  the  place  of  that  of  tfie  ZoU 
Vereln.  Wharton. 

2YQ0CEPHALUM.  In  the  civil  la'r . '  A 
measure  or  quantity  of  land.  Nov.  17,  e.  8. 
As  much  land  as  a  yoke  o<  ozsn  cotud  plow 
in  a  day.  Calv.  Leoc 

ZYGOSTATES.  Intheeivll  law.  A  weigh- 
er; an  ofBcer  who  held  or  looked  to  the  bat- 
&nce  In  weighing  money  between  buyer  and 

seller;  an  ofTloer  appointed  to  determine  con- 
troversies about  the  weight  of  money. 
Spelman. 
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